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PREFACE. 


Thebe  is  no  finality  about  English  law,  and  we  need  not  sigh  over 
the  fact.  If  there  were  our  national  life  would  be  stagnating.  Where 
there  is  life  and  growth  there  can  be  no  finaUty.  Day  after  day,  month 
after  month,  year  after  year,  the  great  legislative  machine,  and  the  great 
judicial  machine  in  all  its  many-sided  activity,  are  turning  out  new  statutes 
and  new  cases  to  mould  and  readjust  law  and  social  order  to  the  changing 
needs  and  conditions  of  the  community. 

The  Digest  of  English  Case  Law — published  in  1898— did  a  splendid 
work  in  reducing  to  rational  and  lucid  order  the  case  law  of  more  than 
a  century  and  a  half.  It  consolidated  at  least  100,000  decisions.  It  fused 
law  and  equity,  as  represented  respectively  by  Fisher's  Digest  and  Chitty's 
Equity  Index.  It  incorporated  the  statute  law  wherever  the  case  law 
without  it  would  have  been  misleading.  Its  sixteen  volumes  were,  in  no 
conventional  sense,  a  notable  achievement,  not  only  as  an  editorial  and 
publishing  feat,  but  as  marking  an  epoch  in  the  history  of  EngUsh  law. 
Since  then  the  work  has  been  carried  on  by  supplementary  Annual 
Digests  edited,  like  the  larger  work,  by  Mr.  John  Mews. 

This  "  Annual  Digest  of  Decided  Cases  " — to  give  it  its  proper  name — 
is  a  model  of  what  such  a  Digest  should  be :  the  arrangement  of  the  Titles 
is  alphabetical — incomparably  the  most  convenient,  as  Lord  Lindley  said ; 
and  the  pith  of  each  case  is  pointed  in  catchwords  printed  in  clarendon 
type,  which  at  once  arrest  the  eye.  The  references  are  to  all  the  Reports ; 
the  cross-references  are  abundant ;  and,  most  important  of  all,  the  range 
of  the  Digest  is  so  comprehensive  that  no  decision  of  any  importance 
whatever  is  sought  in  vain.  The  Law  Journal  Reports,  the  Law  Reports, 
the  Law  Times  Reports,  the  Times  Law  Reports,  the  Weekly  Reporter, 
the  Commercial  Cases,  Aspinall's  Maritime  Cases,  Cox's  Criminal  Cases, 
Manson's  Bankruptcy  and  Company  Cases,  the  Court  of  Session  Cases, 
the  Court  of  Justiciary  Cases,  the  Irish  Reports,  the  Local  Government 
Reports,  the  Justice  of  the  Peace,  Smith's  Registration  Cases,  Railway  and 
Canal  TraflSc  Cases,  are  all  dealt  with,  and  contribute  to  make  the  Digest 
as  complete  as  it  is  excellent. 
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vi  PREFACE. 

A  Digest  arranged  on  these  principles  is  the  most  useful  book  which 
the  practising  lawyer  can  possess.  It  is  better  than  a  Code,  because  it  is 
not,  like  a  Code,  a  mere  bundle  of  dry  legal  propositions — colourless 
generalities.  It  starts — if  well  arranged — Uke  a  Code  from  general  prin- 
ciples, but  it  goes  on  to  illustrate  those  principles,  as  a  Code  does  not,  by 
a  number  of  concrete  examples  from  decided  cases,  and  an  English  lawyer 
—  such  is  the  power  of  precedent  with  us — is  never  happy  unless  he  can 
found  himself  upon  a  case,  which,  if  not  identical  with,  yet  closely  rfesembles 
his  own.  A  Code,  for  instance,  gives  us  such  a  proposition  as  this — "  An 
infant  cannot  bind  himself  except  for  necessaries":  a  useful  statenaent, 
no  doubt,  but  there  it  stops.  A  Digest  goes  on  to  illustrate  by  decided 
cases  what  are  and  what  are  not  necessaries — champagne,  a  diamond  pin, 
a  bicycle,  a  marriage  settlement,  and  so  on.  A  Code  tells  us  that  "  gam- 
bling in  a  pubUc  place  is  illegal."  A  Digest  goes  on  to  illustrate  what  is 
and  what  is  not  a  "  place  " — the  bar  of  a  pubUc-house,  a  newspaper  office, 
an  inclosure,  a  street  archway,  an  umbrella  stuck  in  the  ground.  What 
is  even  more  important,  in  the  arguments  and  judgments  which  lie  behind 
the  cases  of  the  Digest  we  get  the  reason  of  the  thing.  In  the  Code  the  law 
does  not  disclose  its  reasons.    "  Incipit  a  jussione,"  as  Bacon  says. 

Ten  Supplementary  Digests  have  now  appeared,  and  as  they  have  multi- 
plied the  task  of  hunting  through  them  has  become  more  and  more 
troublesome.  Consolidation  was  imperative,  and  it  is  represented  by  the 
present  work — the  Decennial  Digest.  In  compiling  it  the  author  cannot 
hope  that  he  has  escaped  all  errors.  He  will  be  satisfied  if  it  makes  the 
path  of  the  practitioner  easier.  The  real  test  of  a  Digest  is  the  arrange- 
ment— lucidvs  ordo — and  it  is  on  this  that  the  author  has  bestowed  more 
especial  pains :  with  what  success  the  reader  must  decide  for  himself. 

EDWARD  MANSON. 
5,  New  Square, 

Lincoln's  Inn. 

November,  1908. 


Digitized  by  LjOOQIC 


CONTENTS. 


VOL.  I. 

PAOK 

Fbrpacb V 

Tablb  of  Cases ix 

Table    of    Casbs    Followed,   Overruled,    Distinguished,    Doubted, 

Explained,  and  Commented  on cix 

List  of  Reports  comprised  in  the  Digest   . .   ccxlvii 

Abbrbyiations ccxlvii 

Addbnda  and  Errata ccxlviii 


CASES  DIGESTED. 
ABATEMENT  to  LAND  REGISTRATION Columns  I-1I78 


Digitized  by  LjOOQIC 


Digitized  by  LjOOQIC 


TABLE    OF    CASES. 


*^*  Vol.  n.  eommeneei  at  eolnmn  1179. 


A.,  In  re 
A.  V.  A.  . 


COL. 

1434 
974 


A.  v.  B 

A.  B.  V.  Blackwood     .     . 

1?.0.  B 

©.CD 

A.  B.  ft  Co.,  In  re  (No.  1) 

,  In  re  (No.  2)      .     . 

A.  C.  v.  B.  C 


.  .  702 
.  .  973 
702,1608 
.  .  96 
.  .  89 
.     .  1002 


Abbott  Pond,  In  re ;  Smith  v.  Abbott .     .  2679 
Abdul  Hamid  Bey,  In  the  goods  of .     .     .  2794 
Abercromby  v.  Fermoy  Town    Commis- 
sioners       2718 

Aberdeen  Corporation  v.  Watt  ....  2496 

Aboukir,  The 2414 

Abraham  17.  Bullock 1480 

Abrahams  v.  Dunlop  Pneumatic  Tyre  Co.    1892 

Abrahams  &  Sons,  In  re 426 

Abram  Coal  Co.  v.  Great  Central  Railway 

2023,2042 

V.  Southern 1678 

Abrath  v.  North-Eastem  Railway  .     .     .  1967 

Acanthus,  The 2406 

Aoeles,  Ldm.,  In  re ;  Hodgson  v,  Aooles         423 
Accountants  and  Auditors  Society  t?.  Good- 
way     2648 

Acetylene  Illuminating  Co.  v.  United  Al- 

kaUCo 1794,1796 

Aokerman  v,  Lookhart ;  Hawkes,  In  re     .  2478 
Acme  Wood  Flooring  Co.  v.  Marten     .     .  1026 

V.  Sutherland  Innes  Co 2181 

Acton  Urban  Council  v.  Watts  ....  1404 
Acworth    V.     Stone  ;    Power,    In     re  ; 

Stone,  In  re 2063 

Adam   v.   British    and    Foreign    Steam- 

sldpCo 1764 

Adam  W.  Spies,  The 2419 

Adams,  In  re ;  Adams  t;.  Adams     .     .     .  1878 

t?.  Cairns 1180 

— -  V,  Crane ;  Crane,  In  re 2878 


Adams  v.  M'Kenna 630 

V,  Marylebone  Borough  Council  .     .  1623 

v.  Shaddock 1616 

and  Perry's  Contract,  In  re    .    2693,  2823 

Adams's  Trustees'  and  Frost's  Contract, 

In  re 2637 

Adamson  v.  Adamson 928 

Adderley  v.  Great  Northern  Railway  .  .  2049 
Addie's  Trustees  v.  Caledonian  Railway  .  2003 
Adie,  In  re ;  Rushforth,  ex  parte    ...     103 

Adlington  v,  Coningham 689,  830 

Advocate  (H.M.)  v,  Fraser 630 

Aerators,  Lim.  v.  ToUit 2661 

Affleck  17.  Affleck 1887 

African  Farms,  Lim.,  In  re 462 

African  Gold  Concessions  and  Develop- 
ment Co.,  In  re ;  Markham  and  Darter's 

Case 376,386,803 

African  Gold  Recovery  Co.  v.  Hay  .     .     .     264 

Agar  V,  Nokes .     .  1660 

Agency,  Land,  and  Finance  Co,  of  Aus- 
tralia, In  re 394 

Agenoria    Steamship    Co.    v.    Merchants 

Marine  Insurance  Co 1060 

Aginoourt  Steamship  Co.  v.  Eastern  Ex- 
tension Telegraph  Co 2614 

Agius  V.  Great  Western  Colliery  Co.    .     .     678 

Agnese,  In  the  goods  of 2796 

Agnew  V.  British  Legal  Life  Assurance 

Co 702 

v.  Ferguson 2122 

V.King 1727 

•  V.  Manchester  Corporation      .     .     .  1386 

Aitken,  Inre;  Bolonv.  Gilliland  .  .  .  2872 
,  In  re ;  Shannon,  ex  parte  ....  2467 

Ainsworth,    In    re  ;  Incorporated    Law 
Society,  ex  parte 2479 

v.  Wilding 710,1716 

Aird  t;.  Tarbert  School  Board  .  .  1989,1994 
Aird  &  Coghill  v.  Pullan  &  Adams  .  .  .  2184 
Airey  v.  Smith 1388 


Note.— -7ol.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Aitken  v.  Fernando 292 

Ajello  V.  Worsley 2174 

Ajom  Goolam   Hossen  &  Go.  v.  Union 

Marine  Insnranoe  Co 1067 

Akrokerri  (Ashanti)  Mines  v,  Economio 

Bank 168 

Aktieselkab  Helios  v,  Ekman     .... 
Aktieselskabet  Inglewood  v,  Millar's  Karri 

and  Jarrah  Forests 

Aktieselskabet  Lina  v.  Tumbnll     .    2318,  2481 
Albano,  The  v,  Allan  Line  Steamship  Go. .  2877 
Albert  v.  Ehrmann  Brothers,  Lim. ;  Ehr- 
mann Bros.,  Lim.,  In  re 427 

Alcott  v.  Emden 567 

V.  Millar's  Karri  and  Jarrah  Forests .     700 

Alcoy  and  Gandia  Bailway  v,  Greenhill     .  2948 

Aldam's  Settlement,  In  re 2239 

Aldersey,  In  re ;  Gibson  v.  Hall      .     .     .     811 

Alderson  v.  Pallieer 600 

Aldis  17.  London  Corporation      ....  1650 

Aldred,  Ex  parte 301 

Aldrich  v.  British  Griffin  Chilled  Iron  and 

Steel  Co 1936 

Aldritt  V.  Maconchy 1710 

Alexander  v.  Automatic  Telephone  Co.  318,  386 

V.  Steinhardt 57 

Alexander's  Timber  Co.,  In  re    .     .     .  323,  508 
Alexandra  Docks  and  Tafi  Yale  Bailway, 

In  re 2018 

Algoma  Central  Bailway  v.  Begem       .     .    274 

Alianza  Co.  V.  BeU  [1904] 2124 

17. [1905] 2127 

V. [1906] 2118 

Allan,  In  re ;  Dow  v.  Cassaigne       .     .     .  2888 

17.  Morrison 2778 

17.  Spowart 1583 

Allchom  V.  Hopkins 1140 

Allen,  In  re ;  Bassett  v,  Allen    ....  1800 

,  In  re ;  ELargreaves  t7.  Taylor  .     .     .     223 

V.  Flood 1446,1478 

t7.  Fnlham  Vestry 1667,1660 

V.  Gold  Beefs  of  West  Africa  .     .  821,  401 

17.  Small 9 

and  DriscoU's  Contract,  In  re  .    1408,  2658 

Allen  &  Sons,  Lim.,  In  re 869 

Allhusen  v.  Ealing  and    South   Harrow 

Bailway 1266 

Alliance  and  Dublin  Consumers  G^  Go.  v. 

Dublin  County  Council 910 

Allison  t7.  Clayhills 2451 

17.  Cumberland  County  Council    .     .  2789 

17.  Jenkins 1194 

and  Bichards,  In  re 2324 


Allison,  Johnson  &  Foster,  Lim.,  In  re ; 
CarliU,    Burkinshaw    &    Ferguson,    ex 

parte 459 

Allman  17.  Hardoastle       ....    1627,  1634 

Allsopp  &  Sons,  Lim.,  In  re 338 

Allworthy  17.  Clayton 1802 

Alma,  The 2409 

Alman  17.  Oppert 1915 

Alms  Com  Charity,  In  re ;  Charity  Com- 
missioners 17.  Bode  ....  309, 1710, 1713 
Alpha  Co.,  In  re ;  Ward  17.  Alpha  Go.  .     .     484 

Alsop's  Patent,  In  re .   1788 

Alston,  In  re ;  Alston  t7.  Houston   .     .     .  2276 
Alton  Urban  Council  v.  Spicer  ....  1841 

Altree  t7.  Altree 177 

Amalgamated  Syndicates,  In  re      .     .     .     477 
Ambler,  In  re ;  Woodhead  v.  Ambler  .  860,  986 

17.  Bradford  Corporation     .     .    2471,  2694 

17.  Gordon 724 

Amedroz  17.  Bowles ;  Bowles,  In  re      .     .  1814 
American  Steel  and  Wire  Co.  17.  Glover       .  1797 

Amyot  17.  Dwarris 2841 

Anctil  17.  Manufacturers'  Life  Insurance  Co.  1028 

Andersen  v.  Marten 1068 

Anderson,  In  re ;  Pegler  17.  GiUatt .     .     .     810 

17.  Baird 1669 

17.  Beard 1976 

17.  Berkley 2846 

17.  CoUinson 800 

17.  Croall 66 

17.  Jacobs 872 

17.  Lochgelly  Iron  and  Coal  Go.    1529, 1682 

17.  Midland  Bailway      .     .    197, 198,  2036 

17.  Bayner 2296 

17.  Beid 1176,2069 

17.  Bichards 1898 

17.  Vicary 890 

Andr6  Theodora,  The 2439 

Andrew  17.  Bridgman 1221 

17.  Failsworth  Industrial  Society  .     .  1499 

V.  Grove 607 

17.  Bamsay  &  Co 1964 

17.  St.  Olave's  Board  of  Works  ...  1636 

Andrew's  Estate,  In  re;  Creaseyv.  Graves  2847 
Andrew's  Trust,  In  re ;  Carter  17.  Andrew .  2678 

Andrews,  Ex  parte 1170 

,  In  re ;  Andrews  v,  Andrews  .     .     .  2802 

,  In  re ;  Streatham  Vestry  Election,  In 

re 667 

17.  Brown  &  Gregory,  Lim.,  In  re; 

Brown  &  Gregory,  Lim 430 

17.  MitcheU 886 


Note. — Vol,  IL  commences  at  coL  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


XI 


Andrews  v.  Waifee 

v.  Wifcfcs 

Angel  V.  Merchants'  Marine  Insurance  Co.  1067 
Anglesey    (Marquis),    In  re  ;    De   Gkdve 

(Countess)  v,  Gardner 827,  837 

,  In  re ;  Wilmot  v.  Gardiner    .      612, 1082 

Anglo-American  Exploration  Development 

Co.,  In  re 482 

Anglo-American  Oil  Co.  v.  Manning     .     .  2751 
Anglo-Argentine  Livestock   and  Produce 
Agency  v,  Temperley  Steam  Shipping 

Co 2436 

Anglo-Calif omian  Bank  v.  London  and  Pro- 
vincial Marine  and  General  Insurance 

Co 1078,1079 

An^o-Continental  Corporation  of  Western 

Australia,  In  re 480 

Anglo-French  Exploration  Co.,  In  re   .     .     339 
Anglo-Oriental  Carpet  Manufacturing  Co., 

In  re 425 

Anglo-Swiss  Condensed  Milk  Co.  t;.  Pearks, 

Gunston  &  Tee 2535 

Angus  V.  London,  Tilbury,  and  Southend 

Railway 1749 

Ankerson  v,  Connelly 725 

Annaly  v.  Agar  Ellis ;  Clifden  (Viscount), 

In  re 1294 

Annaly's  (Lady)  Trusts,  In  re ;  Annaly  v. 

Bourke 2280 

Annesley  v,  Woodhouse 2234 

Anslem,  The 2376 

Anson,  In  re ;  Lovelace  v.  Anson    .     .     .  2587 
Anthony,  Birrell,  Fearce  &  Co.,  In  re; 
Doig  V,  Anthony,  Birrell,  Pearce  &  Co., 

Lim. 819 

Antil  V,  Godwin 1234 

Antisell  t;.  Doyle 2938 

Antoniadi  t;.  Smith 182 

Anwera,  In  re  ;   Rex  v.  Brixton  Prison 

(Governor) 867 

Alpin  V.  Stone 2775 

Apollinaris  Co.  v.  Duckworth     ....  2525 

•  V.  Nord-Deutsche  InsuranceiCo.  .     .  1042 

"  Appolinaris  "  Trade  Mark,  In  re  .     .     .  2532 
Appleby,  In  re ;  Walker  v.  Lever    .     .     .  2589 

,  In  re ; v. ;  Walker  v.  Nisbet  2883 

V.  Horseley  Co.  (No.  1) .     .     .    1571, 1545 

Appleton,  French  &  Scrafton,  lim.,  In  re    470 

Apted,  In  the  goods  of 2773 

Apthorp  v.  Neville 524 

Apthorpet?.  Peter  Schoenhofen  Brewing  Co.  2108 

Aras,  The 2389 

Arathoon  v.  Dawson ;  Dawson,  In  re  .     .  2516 
Arauco  Co.,  In  re 412 


Arbroath  Corporation  v.  Caledonian  Rail- 
way      2013 

Archambault  t^.  Archambault  .  .  .  274,  303 
Archer,  Ex  parte ;  London  and  Northern 

Bank,  In  re 471 

Archer,  In  re ;  Archer,  Ex  parte     ...      88 

V,  Stone 2676 

Ardan  Steamship  Co.  v.  Weir     .     .    2321,  2336 

Arden,  In  the  goods  of 2789 

Arding  v.  Economic  Printing  and  Publish- 
ing Co 1241,1248 

Argo,The 2392 

Armagh  Union  V.  BeU 2726 

Armitago,  In  re ;  Good,  ox  parte      .     .     .  1987 

tJ.  Att.-Gen.  (GiUig  cited)   ....  1095 

v.  Lancashire  and  Yorkshire  Railway  1494 

V.  Moore 2121 

Armstrong  v.  London  County  Council      .  1655 

17.  Mitchell 7 

Armytage  v.  Armytage     ....      922, 1094 

Ame,  The 2873 

Amot  V,  United  African  Land  Co.  .     .     .     408 

Amott  V.  Amott 232,  2612 

Arrol  &  Co.  t?.  Kelly 1593 

Artizans'  Land  and  Mortgage  Corporation, 

In  re 342,390,1288 

Ash,  In  re ;  Fisher,  ex  parte      ....     474 

V.  Great  Northern,  Piccadilly,  and 

Brompton  Railway 2601 

1;.  NichoU ;  Cox  v.  Merriman  .     .     .     777 

Ashby  V.  Wilson 1225 

Ashby*s  Cobham  Brewery  Co.  (Crown,  Cob- 
ham),  Ex  parte 1124 

Ashby's  Staines  Brewery  Co.  (Hand  and 
Spear,  Woking),  Ex  parte       ....  1124 

Ashcroft  v.  Ashcroft 944 

Ashforth's   Trusts,    In   re  ;  Ashforth  v. 

Sibley 1815 

Ashley  &  Smith  v.  Hawke 901 

Ashmore  v.  Cox 519 

Ashton,  The 2396 

,  In  re ;  Ingram  v.  Papillon      .     .     .  1877 

V,  Eccles  Corporation 910 

17.  Honey 362 

17.  Lancashire  and  Yorkshire  Railway  191, 

2025 

17.  Ross ;  Ross,  In  re 988 

17.  Stock 1686 

Ashton  Gas  Co.  17.  Att.-Gen 910 

Ashton*s  Trade  Mark,  In  re 2540 

Ashton-under-Lyne  Corporation  i7.  Pugh  1406 
Ashton  Vale  Iron  Co.  17.  Bristol  Corporation  1254 
Ashwin  v.  Bullock 13 


Note,— 7o2.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


Xll 


TABLE  OF  CASES. 


OOL. 

Ashworth  v.  English  Card  Clothing  Ck>.  577,  586 

17.  Wells 2184 

Asphaltio  Limestone  Concrete  Co.  v.  Glas- 
gow Corporation 51, 460 

A8saye,The 2885 

Assets  Co.  V,  Mere  Boihi  and  others    .     .     297 
Assets  Derelopment  Co.  v.  Close     .     .     .     575 
Assheton-Smith  v.  Owen     821,  2426,  2427,  2429 
Assicorazioni  General!  de  Trieste  v.  Em- 
press Assurance  Corporation  ....  1073 

AsBonta,  The 2445 

Asthury,  In  the  goods  of 2797 

V,  Asthury 1299 

Astley  V.  New  Tivoli,  Lim 860 

Astley  and  Tyldesley  Coal  Co.  and  Tyldes- 

ley  Coal  Co.,  In  re 31, 1281 

Aston  Tube  Works,  Lim.  v,  Dumbell  .  .  604 
Asylum  for  Idiots  v,  Handysides  .  .  .  816 
Atherton  v.  London  and  North- Western 

Bailway 2050 

Athlone  Rifle  Bange,  In  re 1267 

Athlumney  (Lord),  In  re ;  Wilson,  ex  parte  143 
Atkin,  Ex  parte ;  Watson  &  Co.,  In  re  .  .  114 
Atkins,  In  re ;  Newman  v,  Sinclair  .  .  2591 
Atkinson,  In  re ;  Barbers'  Co.t;.  Grose  Smith  1701 

,  In  re ;  Waller  v.  Atkinson      .     .     .  2773 

V,  Lord ;  Taylor,  In  re 2602 

V,  Lumb 1514 

Atlas  Metal  Co.  v.  Miller 580 

Attenborough,  Ex  parte  ;  Cole,  In  re  .     .      84 

Attia  V,  Finch 179 

Att.-Gen.,  Ex  parte ;  Higginson,  In  re      .    135, 

483,665 

17.  Antrobus 820,  2708 

V,  Appleton 1602 

17.  Ashbourne  Beoreation  Co.  .      671, 1309 

V.  Ashby 1383 

v.  Ball 1112 

V.  Barker 672 

V.  BedweUty  Union 1839 

«.  Beech 2080,2081 

17.  Biggs 2096 

V.  Bournemouth  Corporation  .     .     .  2561 

V.  Brighton  Corporation     ....  1471 

17.  Brighton  and  Hove  Co-operative 

Supply  Association 2745 

V,  British  Museum  Trustees   .     .     .    663 

V.  Bruce 2093 

17.  Carlton  Bank 2162 

17.  Chamberlain 2085 

17.  Christ's  Hospital  Governors     .     .     241 

V.  Clarkson 2083 

17.  Cobham  (Viscount) 2075 


COL. 

Att.-Gen.  17.  Cole 1760 

17.  Copeland 731,  2720 

17.  Coulson 2064 

V.  Crewe  ;    Sandbach    School    and 

Almshouse  Foundation,  In  re      .     .     .     239 

17.  Day  237 

17.  De  Preville 2079 

V.  DeWinton 669 

i7.Dobree 2072,2073 

17.  Dorchester  Corporation  ....   1364 

i7.Edalji 240 

17.  Esher  Linoleum  Co 2710 

17,  Essex  County  Council     ....  2200 

17.  Fargrove  Steam  Navigation       .     .  2303 

17.  Felixstowe  Gas  Light  Co.      .     .     .   2149 

17.    Friary    Holroyd    and    Healy's 

Breweries 1327 

17.  Fumess  Bailway 2032 

17.  Garner 673,1312 

i7.Glendming 2074 

i7.Glo8Bop[1906] 2079 

17. [1907] 2070 

17.  Grey  (Earl) 2081 

17.  Hanwell  Urban  Council  ....  1357 

17.  Hastings  Corporation      ....     661 

V.Hawkins 2082 

i7.Hay 2081 

v.Holden 2075 

17.  Hughes 244 

V.Jameson 323,2074,2094 

V,  Jeffreys ;  Glukman,  In  re    .     .     .     831 

V.  Jewish  Colonisation  Association     .  2100 

V.Johnson  [1903] 2098 

17. [1907] 2066 

v.Keymer  Brick  and  Tile  Co.    .     .     .  1362 

V.  Liverpool  Corporation     ....  2144 

V.  Londesborough  (Earl)     ....  2060 

V.  London  County  CouncU  [1901]  .     .     672 

V. [1905] 2119 

V. [1907] 2127 

V.  London  and  India  Docks  Co.      .     .  2145 

V.  London  and  North- Western  Rail- 
way     1014,2004,2050 

V.  London  and  South- Western  Railway  2500 

V.  Londonderry  Bridge  Commissioners  1867 

V.Lucas;  Manser,  In  re      ....     229 

v.Lundesdale  Rural  Council  .       311,2495 

V.  Manchester  Corporation     .     .     .     558 

V.  Mander 2095 

V.  Margate  Pier  and  Harbour  Co.      .  2492 

V.  Mathieson 243 

V.  Mayo  County  Council    ,     .      672,2746 


Note.— 7ol.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


xiu 


Atk-Gen.  v.  MelvUle 1894 

V.  Mersej  Railway 2053 

©.  Merthyr  Tydfil  Union    ....  1838 

1?.  Metcrif 672,1616 

V.  Metropolitan  Electric  Supply  Co.  .    787 

©.  Midland  Railway 2164 

V.  Montagu  (Lord) 2077 

17.  Moorsom-Roberts 2716 

17.  Murray 2072 

r.  Myddletons 1601 

t?.  National  Epileptic  Hospital     .     .     246 

V,  Newcastle-upon-Tyne  Ck>rporation     709 

V,  North-Eastem  Railway.     .      320,  2053 

V.  Nottingham  Corporation    .     .     .  1763  ' 

r.  Odell 1178  j 

V.  Owen 2064,  2088  I 

V.  Oxford  Canal  Navigation    .     .     .  2719  ' 

V,  Penrhyn 2080  ' 

V,  Perry 2714  ' 

1;.  Pontypridd  Urban  Council .     .     .  2499 

17.  Power 2079  j 

v.  Ratbmines  and  Pembroke  Board 

17.  Regent's  Canal  and  Dock  Co.  .     .  2153 

V.  Rhymney  and>  Aber  Valley  Gas  and 

Water  Co 2684 

V.  Riall 2099 

V.  Richmond  (Duke)  (No.  1)   .     .     .  2069 

V, (No.  2) 2061 

V,  Richmond  Corporation  ....  2666 

17.  Riokmansworth  Urban  Council     .  1311 

r.  Robinson 2078,  2074 

r.  Bufford 1391 

V,  Sandover 543 

17.  Scott  (No.  1)  [1904] 2727 

V. (No.  2)  [1904] 2739 

V, (No.  2)  [1906] 2726 

r.  Selbome  (Earl)    ......  2097 

17.  Simpson 26,  668 

17.  Smith-Marriott 2066 

17.  Smyth 2062,2493 

17.  Squires 1761 

17.  Staffordshire  County  Council  .     .  2738 

17.  Strange 2069 

17.  Sutcliffe 2294 

17.  Swansea  Corporation     ....     660 

17.  Tamworth  Rural  Council    .     .     .     808 

17.  Teddington  Urban  Council      .     .  1868 

17.  West  Riding  of  Yorkshire  County 

Council 2719 

17.  Wilson 672 

17.  Wimbledon  House  Estate  Co.. 671, 1899 

17.  Winans 1087 


Att.-Gen.  i;.  Wright 676 

17.  Yorkshire  (West  Riding)  County 

Coimcil ;  Grenside,  Ex  parte  ....  2196 

17. Yorkshire  (WestRiding)  Rivers  Board  1311 

17.  Yorkshire  (Woollen)  District  Elec 

trie  Tramways 2101 

Att.-Gen.  of  British  Columbia  17.  Att.-Gen. 

of  Canada 281 

Att.-Gen.  for  British  Columbia  17.  Canadian 

Pacific  Railway 277 

Att.-Gen.  of  British  Columbia  v.  Ostrum  .  282 
Att.-Gen.  of  the  Cape  of  Good  Hope  i7.  Van 

Reenen 47 

Att.-Gen.  for  Canada i7. Att.-Gen.  for  Ontario  288 
17.  Atts.-Gen.  for  Ontario,  Quebec,  and 

Nova  Scotia 276 

Att.-Gen.for  the  Dominion  of  Canada  v.Cain    271 

17.  Gilhula 271 

Att.-Gen.  for  Ireland  17.  Vandeleur.  .  .  2221 
Att.-Gen.  for  Manitoba  i7.  Att.-Gen.   for 

Canada 282 

v.ManitobaLicence-holders' Association  278 

1763  i  Att.-Gen.  for  New  Brunswick  v.  Att.-Gen. 

for  Canada 278 

Att.-Gen.  for  New  South  Wales  v.  Curator 

of  Intestate  Estates 663 

17.  Dickson 269,  668 

17.  Love 260 

V.Walters 267 

Att.-Gen.    for   Ontario   17.    Att.-Gen.   for 

Quebec 284,  287 

17.  Hamilton  Street  Railway     .     .  286,803 

Att.-Gen.  for  Prince  Edward  Island  v.  Att.- 
Gen.  for  Canada 278 

Att.-Gen.  for  Victoria  t7.  Melbourne  Cor- 
poration   270 

Attree,  In  re ;  Ward,  ex  parte    ....     139 

Attwood  17.  Attwood 975 

Auckland    (Lord)    i7.  Westminster  Local 

Board 1406 

August  Korff,  The 2416 

Auguste  Legembre,  The 2418 

Auriferous  Properties,  Lim.,  In  re  .     .     .     469 

Austin  17.  Newham 1182 

Austin  Friars  Steamship  Co.  17.  Strack  19,  2303 
Australian  Gold  Recovery  Co.  i7.  Lake  View 

Consols 270 

Australian  Joint-Stock  Bank,  In  re  461 

V.  Bailey 683 

Austrian-Lloyd  Steamship  Co.  i7.  Gresham 

Life  Assurance  Society 81 

Automatic  Self-cleansing  Filter  Syndicate 

Co.  17.  Cuninghame 850 

Averill,  In  re ;  Salsbury  17.  Buckle  .     .     .  2832 


Note.— FoZ.  IL  commences  at  coL  1179. 


Digitized  by  LjOOQIC 


XIV 


TABLE  OF  CASES. 


COL. 

Awdry  v.  Cayley ;  Cayley,  In  re      .    2082,  2084 

Aylward  v.  Matthews 1620 

Aylwin  V.  Aylwin 2779 

Ayre  v.  Skelsey's  Adamant  Cement  Co.  838, 839 

Ayres  v.  Ayree 66 

V.  Buckeridge     ,....'.  1666 

Aytoun,  In  re;  Of&oial  Solicitor,  ex  parte  1438 


COL. 

Baird,  In  re ;  Baird  v.  Staveley  Hill    .      .  2607 

V.  BeU 2630 

V,  Birsztan 1691 

V.  Higginbotham 1697 

17.  Kane 1661 

V,  Staveley  Hill ;  Baird,  In  re      .     .  2607 

V.  Stevenson 1683 

Baird's  Case;   Bangor  and  North  Wales 
Mutual  Marine  Protection  Association, 

In  re 316,  466, 1075 

Bake  V.  French  (No.  1) 679,801 

V. (No.  2) 2468 

Baker,  Ex  parte ;  Debtor,  In  re     .     .     .       91 

,  In  re ;  Baker  v.  Baker      ....     492 

,  In  re ;  Lupton,  Ex  parte  ....     118 

,  In  re ;  Pursey  v,  Holloway    .     .      .  2864 

V,  Denkera  Ashanti  Mining  Corpora- 
tion     1477 

V.  Moss 2673 

17.  Wadsworth 1946 

V.  Wicks 1826 

V,  Williams 6 

and  Selmon's  Contract,  In  re  .     .      .  2648 

Baker,  Lees  &  Co.,  In  re 2462 

Baku  Standard,  The 2419,2421 

Balagh&t  Gold-Mining  Co.,  In  re    .     .      .383 
Balby-with-Hexthorpe  District  Council  v, 

Millard 806 

Balchin  v.  Ebury  (Lord) 1473 

....  2784 


B.  A.  S.,  In  re 1441 

B.  (otherwise  H.)  v.  B 973 

B.'s  Trusts,  In  re 2614 

Back  V.  Dick,  Kerr  &  Co 1517 

Bacon,  In  re 986 

Badeley  v.  Consolidated  Bank   ....      61 

Badham  v,  Williams 1770, 1773 

Badische  Anilin-  und  Soda- Fabric  v.  Basle 
Chemical  Works  Bindschedler     .    618,  1018,  ' 

1790  i 

V,  Chemische  Fabric  vormals  Sandoz  1909 

v.Hickson 1790 

r.Isler 1798 

Bagel  V.  Miller 1775 

Bagg  V.  Colquhoun 1152 

Bagley  v.  Butcher 772 

Baglioni  v,  Cavalli 1723 

Bagnall  v,  Levinstein 1491  '  Baldwin,  In  the  goods  of. 

Bagot  V,  Chapman 688 

Bagot  Pneumatic  Tyre  Co.  v,  Clipper  Pneu- 
matic Tyre  Co 864 

Bagshaw  17.  Pimm 691,2777 

Bagshawes,  Lim.  v.  Deacon 829 

Ballet  17.  Bailet 1092 

Bailey  17.  Kenworthy 1567 

17.  Plant 1586 

17.  Thurston 106 

17.  Watson 608 

and  Isle  of  Thanet  Light  Railways 

(Electric)  Co.,  In  re 1269 

Bailey,  Worthington  &  Cohen's  Contract, 
In  re 2273 

Bailleau  v.  Victorian  Society  of  Notaries  .  1756 

Baillie's  Case;    International  Society  of 
Auctioneers  and  Valuers,  In  re   .     .     .     367 

Baily  t7.  British  Equitable  Assurance  Co.  .     322 

V.Clark 729 

Bain  17.  Assets  Co. ;  Watt  17.  Assets  Co.     .     485 

Bainbridge  17.  Postmaster  General  .     666, 1867 

Baines,  In  re ;  Board  of  Trade,  ex  parte  .      94 

17.  Chadwick ;  Feamsides,  In  re  .     .  2087 


I 17.  Roche 1889 

I  Baldwin's  Estate,  In  re 1732 

I  Baldwyn  17.  Smith 641,  1433 

]  Bale,  Ex  parte ;  O'Gorman,  In  re    .     .  136,  941 

Balfe  17.  Halpenny 2891 

Balfour  17.  Grace ;  Grace,  In  re  .     .     .      .  1982 

Ball,  In  re 109 

Ballachulish  Slate  Quarries  Co.  r.  Grant .     630 

Ballance  i7.  Ballance 964 

Ballard  17.  Wandsworth  Borough  Council ,  1663 
Balmenach-Glenlivet  Distillery,  Lim.  17. 

Croall 339 

Balmoral  Steamship  Co.  v.  Marten    1047, 1063 
Bamfield  17.  Rogers ;  Glubb,  In  re  .     .     .912 

Bancroft  i7.  Heath 1026, 1972 

Bangor  and  North  Wales  Mutual  Marine 
Protection  Association,  In  re;   Baird's 

Case 315,465,1075 

Bank  of  England  v.  Cutler 1979 

Bank    of    Ireland,  Ex    parte;    Ligoniel 

Spinning  Co.,  In  re 467 

17.  Cogry  Spinning  Co 1707 

V,  McCarthy 


Note.— Foi.  II.  commefices  at  coL  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


XV 


171 


Bank  of  Montreal  v.  Exhibit  and  Trading 

Co 

Bank  of  New  Sonth  Wales  v.  Goulbnrn 

Valley  Butter  Factory 68 

Bank  of  New  Zealand  v,  Simpson  .  .  .  816 
Bank  of  Scotland  v,  Cnnningham  ...  681 
Bank  of  Syria,  In  re ;  Owen  and  Ashworth's 

Claim;  Whitwortli's  Claim    ....     851 
Bank  of  Toronto  v,  St.  Lawrence  Fire  In- 
surance Co 274,  292 

Bankes,  In  re ;  Beynolds  v,  Ellis     .    1100,  2282 

17.  Jarvis 1915 

17.  Small 660 

Bankruptcy  Notice,  In  re      .     .     .     .      81, 82 

Bankruptcy  Petition,  In  re 89 

Banks  V.  Braithwaite 2097 

17.  Busbridge,  In  re ;  Banks's  Trusts.  2867 

17.  Wooler 1344 

Banks's  Trustees  v.  Banks's  Trustees  .  .  2906 
Banks's  Trusts,  In  re ;  Banks  v.  Busbridge  2867 
Bannatynet;.  Great  Southern  and  Western 

Railway 2043 

17.  Maclver 1949 

Bannister  17.  Sullivan 1834 

Bannon  v.  Hanrahan 774 

Banque  d'Hochelaga  v.  Stevenson  .  .  .  276 
Barber  r.  Mexican  Land  and  Colonisation 

Co. 1104 

Barbers'  Co.  v.  Grose  Smith ;  Atkin8on,In  re  1701 
Barclay,  In  re;  Barclay  v.  Andrew.     .     .  2601 

V.  Poole 2439 

Barclay  Brown,  In  re ;  Ingall  v.  Brown  .  488 
IBarclay,  Curie  &  Co.  v,  M'Kinnon  .  .  .  1636 
Barfield,  In  re  ;  Goodman  v.  Child  .  .  2869 
Baring-Gould  v.  Sharpington    Pick   and 

Shovel  Syndicate 41 

and  Sharpington  Combined  Pick  and 

Shovel  Syndicate,  In  re     .     37,  324,  325,  446 
Barker,  In  re;  Capon  17.  Flick   ....  1816 

,  In  re ;  Ravenshaw  v.  Barker  .      832,  2607 

,  In  re ;  Wallice  17.  Barker  ....  2696 

17.  Barker 960 

17.  Edger 297,  2493 

17.  Falkener 866 

17.  Hodgson 1171 

Barkworth  i7.  Barkworth 2898 

Barlow's  Contract,  In  •re 2241 

Bamade  v.  Clark 2206 

Barnard  v.  Barton  [1906] 1162 

V. [1908] 1161 

17.  De  Charleroy 684 

V,  Great  Western  Railway.     .     .     .  1266 

17.  Roberts 640 


Barnard  Castle  Urban  Council  v.  Wilson  .  2688 
Bame  i7.  Erskine ;  Boucherett,  In  re  .  .  2612 
Barnes,  Ex  parte;  Leach,  lure.     ...     163 

17.  Glenton  [1898]     ....    1296,  1297 

17. [1899] 1283 

17.  Lucille 7 

17.  Richards    .     .     '. 634 

17.  Youngs 42, 1778 

Bametson  v,  Peterson 2442 

Bamett,  In  re ;  Dawes  17.  Ixor  ....  1870 

,  In  the  goods  of 2789 

17.  Covell 1324 

17.  Eastman 69 

V.  Eccles  Corporation 1419 

17.  Howard 989 

17.  Laskey 1363, 1385 

17.  Poplar  Borough 2663 

and  Eccles  Corporation,  In  re      .     .  1314 

Bamett's  Trusts,  In  re 664 

Baron  v,  Portslade-by-Sea  Urban  Council.  1379 

Barr  i7.  Baird 1676 

17.  Craven 529 

Barr's  Trustees  17.  Ardrossan  Castle  Curling 

Club 2867 

Barraclough  17.  Brown     ....    2434,  2504 

Barratt,  In  re 99 

17.  Great  Northern  Railway     ...     193 

17.  Kearns 694 

Barrett,  17.  Associated  Newspapers  .     .     .     701 

17.  Barrett 925 

r.  Davies 1284,1286 

17.  Fisher ;  Francis,  In  re  .     .     .     .  2606 

17.  Gilmour  A  Co 1963 

V.  Henry 814 

V,  Irvine 1943 

17.  Kemp  Brothers 1621 

Barretto  v.  Young 1373 

Barron  v,  Willis 876,  876 

Barrow  Haematite  Steel  Co.,  In  re  .     .     .     343 
Barrow-in-Furness  Corporation  and  Raw- 
linson's  Contract,  In  re      .     .     .      884, 1269 

Barry  v,  Barry 944 

Barry's  Trusts,  'In  re ;  Barry  17.  Smart  29,  978, 

2117 

Barsht  17.  Tagg 2633 

Bartell  1?.  Gray 1634 

Bartholomew  17.  Menzies ;  Weston,  In  re  .  2802 
Bartholomew's  Case ;  Moore  Bros.  &  Co., 

In  re 330,  367 

Bartlett  17.  Higgins 692 

17.  Mayfair  Property  Co.;   Mayfair 

Property  Co.,  In  re 411 


Note.— FoZ.  II,  commences  at  col  1179. 


Digitized  by  LjOOQIC 


XVI 


TABLE  OF  CASES. 


Bartlett  v,  Tutton 1569 

Barton,  In  the  goods  of 2792 

to  Irvine 3469 

Barton-upon-Homber  and  District  Water 

Co.,  In  re 449 

Bartram  v.  Lloyd 1964,1965 

Baschet  v,  London  Dlustrated  Standard 

Co 556,1978 

Basden,  Ex  parte ;  Dmcker,  In  re  .       110, 112 

Baskett,  In  the  goods  of 2775 

Ba8s,Batoliff&Gretton'8TradeMark,Inre  2536 
Basse  t;.  Bank  of  Australasia  ....  78 
Bassett  v,  Allen ;  Allen,  In  re  ...  .  1800 
Bastable,  In  re ;  Trustee,  ex  parte  .     .  120, 152 

v.  Little 647 

Bastaple  v,  Metcalfe 2565 

Baster  v.  London  and  Ck>unty  Printing 

Works 1477 

Bastings  v,  Callaghan 800 

Batoheller  v.  Tunbridge  Wells  Gas  Co.      .  1761 

Batchelor  v.  Sturley 1634 

Bateman  t;.  Bateman 977 

V. (otherwise  Harrison)    .     .     .     971 

(Lady)  v.  Faber  ....    800,  988,  2272 

V.  Hunt 56, 1728 

(Baroness)  and    Parker's    Contract, 

In  re 754 

Bater  v.  Bater  ....  919,  928,  971, 1094 
Bates,  In  re ;  Hodson  v.  Bates  ....  2515 

V,  Wengel ;  Bowes,  In  re  .      .      .      .  1091 

Bath  V.  Bath 1926 

V.Bowles 1223 

Bath  and  Wells  (Bishop),  Ex  parte  .  .  2234 
Bathgate  v,  Caledonian  Railway     .  .  1580 

Batson  v.  London  School  Board     .     1208, 1260 

Batt  V.  Dunnett 2529,  2540 

V.  Mattinson.     .     .     .     1160,1168,2606 

Batt  <&  Co.'s  Trade  Mark,  In  re.  .  .  .  27 
Battams,  Ex  parte ;  Wenham,  In  re  .  .  88 
Batten  v,  Wedgwood  Coal  &  Iron  Co.  .  .  488 
Batten-Poole  V.  Kennedy  .  .  .  804,1685 
Battersea  Borough  Council  v.  Goerg  .  .  1634 
Battle- Wrightson  v.  Thomas ;  Wrightson, 

In  re 2853 

Baty  t;.  Keswick 382 

Baudains  v.  Richardson  ....  295,  2761 
Baumgarten,  In  re ;  Bevan  v.  Bosenbaum  2871 
Bavins   v,  London   and   South- Western 


COL. 

Baxter,  In  the  goods  of  ...     .    2764,  2774 

V.  Houldsworth 1986 

V.  Leohe 1110 

V.  Middleton 2487 

V,  Midland  Railway 44 

Baxter's  Leather  Co.  v.  Royal  Mail  Steam 

Packet  Co 2407 

Baxters  and  Midland  Railway,  In  re   .     .      89 

Bayley  V.Cook 1858 

V.  Pearks 1886 

Baylis,  Inre 2467 

V.  Jiggens 1246 

Bayly's  Estate,  In  re 2868 

Bayne,  Ex  parte ;  Reg.  v,  London  Justices  1868 

Baynes,  In  re 668 

Beachey,  In  re ;  Heaton  v,  Beachey    .     .  1727 

Beale  v.  Bond 1961 

V,  Bragg 1944 

V.  Kyte 687 

Beale's  Marriage  Settlement,  In  re  .  782, 788 
Beall,  In  re ;  Official  Receiver,  ex  parte  .  108 
Bear  Island  Defence  Works  and  Doye,  In 

re 1278 

Beard,  In  re ;  Butlin  v,  Harris  ....     237 

V.  London  General  Omnibus  Co. .     *  1461 

Beardsley  v.  Beardsley 802 

V.  Giddings 1354 

V,  Lacey 2762 

V.  Pike 2750 

V.Walton 1840 

Beam,The 2428 

Beath  &  Keay  V.  Ness 1570 

Beattie  v.  Hulse ;  Hulse,  In  re.  .  .  .  868 
Beauchamp,  In  re ;  Beauchamp,  ex  parte  80, 86 

V.  Beauchamp 949 

Beaudry  v.  Barbeau 2821 

Beaufort  (Duke)  v.  Aird 862 

Beaumont,  In  re ;  Beaumont  v.  Ewbank    2808 

V.  Bowers 2128 

V.  Huddersfield  Corporation    .    1810,  2690 

V.  Kaye 997 

V.  Senior 590 

Beaver  Line  Associated  Steamers  v.  Lon- 
don and  Provincial  Marine  and  (General 

Assurance  Co 1068 

Bebb  V.  Bunny 2120 

Bebro,  In  re ;  Bebro,  ex  parte  ....      88 


Bvak 2572  '  Bechuanaland  Exploration  Co.  v.  London 

Bawtree!v.  Great North-WestCentmlRaU-  |      Trading  Bank 429,1766 

way 1907  i  Beckett,  In  re ;  Bethell  v.  Grimthorpe     .  1886 

Baxendale  v.  North  Lambeth  Liberal  and  —  v,  Beckett  and  Jones 940 

Radical  Club 733  |  Beckhusen  v.  Hamblet 1976 

Note.— FoZ.  11,  commences  at  coU  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


xvii 


Beekley  v,  Soott 1554 

Beckwith,  Exparte ;  New.Britiah Iron  Co., 

Inw .862 

Beddington,  In  re ;  MiohoUs  v.  Sunnel   .  2076 

r.  Baomaim 1880 

V.  Beddington ;  Hoses,  In  re  .     .     .  2812 

Bede  Steam  Shipping  Co.  t;.  Wear  River 

Commissioners  .     ...,..,  2431 
Bedford  v.  Hngliee ;  Smilter,  In  re     .     .  2827 

(Duke)  V.  EUifl I894 

Bee  V,  Ovens 1520 

Beedi  v.  St.  Ylnoent  (Lord) 8 

Beeoham,  In  re,  or  Ex  parte  ....  988 
Beeley  v.  Waterhonse ;  Sidebottom,  In  re 

288,284 

Beer,  In  re ;  Beer,  ex  parte 96 

>  V,  Beer 977 

Beeson  v.  Derby  Overseers 1425 

Beeston,  In  re ;  Board  of  Trade,  ex  parte, 

79,128 

Beetham  v.  Fraser 581 

Beevor  v,  Lnck 1724 

Behiens  v.  Bichards 2706 

Belolier  v,  Boedean  Scliool 81 

Belfast  Corporation  1;.  Hill  .  .  .  1890, 1401 
Bellut  Improvement  Acts,  In  re;  Beid, 

exparte 2246 

Belham,  In  re ;  Riohardes  v.  Yates     .     .     851 

Bell  V.  Caledonian  RaUway 1748 

V.  Graham 2204 

V.  Karsh 807,  2452 

V.   National  Provincial    Bank    of 

England 2114 

Bellamy  v.  Liverpool  United  Gas  Co.  .     .    909 

V,  liOnn 2299 

BeUanoch,  The 2876,2894 

BeUerby  v.  Rowland  ft  liarwood's  Steam- 

•hipCo.  . 890 

Bellerophon  (H  Jf  .S.),  In  re 471 

Bellinger,  In  re ;  Dorell  v,  Bellinger  .  .  2590 
Belm(»e(Conntess)  V.Kent  County  Council  2710 

Belshaw  V.  Rollins 2885 

Belton  V,  Bosby 898,  898 

- —  V.  Thompson ;  Eve,  In  re  .  .  .  .  2876 
Bence  «.  Shdarman  ..«...,  66 
Beiiett,Inre;  Ward«.  Benett.     ...    850 

Benford «.  Sims 11,1158,1158 

Benjamin,  In  re ;  Neville  v,  Benjamin    .    811 

- —  V,  Bamett 1974 

Bemnohr,  The  ^ 2885 

Beimet,  In  re ;  Bennet  v.  Bennet  .  .  .  2282 
Bennett,  In  re ;  Official  Receiver,  ex  parte  107 
•^-^v.  Drake 609 


t  COL. 

Bennett  v,  Harding 1841 

17.  Slater 889 

V.  Stone 2682,  2652 

1?.  Tyler 1388,1341 

Bennett's  Estate,  In  re 2271 

Benniconrt  v,  Le  Gendre 1943 

Benning  v.  Uford  Gas  Co 1924 

Bensande  v.  Thames  and  Mersey  Mi^ine 

Insurance  Co 1050 

Bensing  t?.  Ramsay ngi 

Benson,  In  re ;  EUetson  v.  Fillers  .     .     .  1925 

V.  Fomess  Railway ....      192,  2027 

V.  Lancashire  and  Yorkshire  Railway  1500 

Bentham,  In  re ;  Pearce  v,  Bentham  .  .  2879 
Benthick,  In  re ;  Bentinck  1;.  Bentinck  540, 2284 
Beresford  v,  St.  Albans  (Jostioes)  .  .  .  2780 
Berger  v.  Jenkinsom;  Spark's  Lease,  In  re  ISUS 
Berk  V.  International  Explosives  Co.  .  .  2173 
Berlitz  School  of  Languages  v,  Doohtoe  .     580 

Bernard  Hall,  The, 2890 

Bemicia  Steamahip,  Lim.,  In  re  .  .  .  819 
Berry,  Ex  parte;  Flack,  In  re  ....  2692 

,  In  the  goods  of 2795 

V.  Berry gge 

V,  Fisher 2862 

17.  Gaukroger 2O66 

V,  Halifax  Commercial  Banking  Co.        69 

Bertie  v,  Walthamstow  Overseers  .  .  .  1840 
Berwick,  In  re ;  Berwick  v.  Lane  ...      68 

V,  Price 1711 

Best,  In  re ;  Jarvis  v,  Birmingham  Corpo> 

ration 223 

,  In  the  goods  of 2793 

Bethel,  In  re 1161,1171,1436 

Bethell  v.  Grimthorpe ;  Beckett,  In  re     .  1886 

17.  Trench  Tubeless  Tyre  Co. ;  Trench 

Tubeless  Tyre  Co.,  In  re 476 

Bett  V,  Dalmeny  Oil  Co 1435 

Betts,  In  re ;  Doughty  v.  Walker  ...     845 

,  In  re ;  Offi«6ial  Receiver,  ex  parte  92 

Betts,  Lim.  v.  Pickfords,  Lim. .  .  ^  .  1187 
Betty,  In  re ;  Betty  t;.  Att.-Gen.    ...     796 

Bevan  v.  Crawshay 1592, 1593 

V.  Edmonstone ;  Edmonstone,  In  re    1869 

V.  National  Bank     ....      167, 1768 

V,  Rosenbaum ;  Baumgarten,  In  re  .  2871 

17.  Webb .    1778,2577 

Beverley,  In  re ;  Watson  v.  Watson  ,  .  841 
Bevington  t7.  Dale      ..,./..  2169 

Bew  V,  Bew 588 

Beyfus  v,  Lawley 1373 

Beynon,  In  the  goods  of 2801 


Note.— ?oZ.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


XVIU 


TABLE  OF  CASES. 


Bickerton  v.  Walker  . 1728 

Biokmore  v.  Dimmer 1217 

Biddle  V.Hart 1487 

Bideford  Pariah.  In  re 767 

Bideford  Urban  Oooncil  v,  Bideford  Railway  2570 
Biggar  v.  Rook  Life  Assuranoe  Co.  .  .  1019 
Bigge,  In  re ;  Granville  v.  Moore  ...  16 
Biggerstaff  v,  Rowatt's  Wharf  ....      57 

Biggs  v.  Hoddinott 1696 

BUbyv.Bilby 965 

Bildt*8  Petition,  In  re 821 

Bile  Bean  Manufacturing  Go.  v,  Davidson  2541 
Bilham,  In  re ;  Buchanan  v.  Hill  .  .  .  2903 
Billing,  In  re ;  Official  Receiver,  ex  parte     158 

Billings  V.  HoUo#ay 1509 

Billington,  Lim.  v,  Billington  ....  43 
Bing,  Ex  parte ;  Mason,  In  re  .     .     .     .     139 

Bingley  v.  Quest 10 

Bingley  Urban  Council  v.  Midland  Railway  1421 

Binning  v.  Easton 1579 

Binns,  Ex  parte ;  Rex  v.  Leeds  Justices  1109,1125 
Binstead,  In  re ;  Dale,  Ex  parte    ...      80 
Birch  V.  Birch       ......    1945,  2781 

Biroham  v.  Springfield ;  Dalrymple,  In  re 

2092,  2224,  2867 
Bird,  Ex  parte ;  Reg.  v,  Welby  .  .  .  2621 
— ,  In  re ;  Evans,  In  re ;  Dodd  v, 


V.  Godfrey ;  Chant,  In  re  . 

—  V,  Lee ;  Rogerson,  In  re    . 

V.  Philpott 

Birkenhead  Union  v.  Brookes  . 
Birks,  In  re ;  Kenyon  v,  Birks  , 
Birmingham  Breweries  v,  Jameson 


Evans 
1702,  2599 
.  .  1283 
.  .  2885 
.  .  113 
.  .  1836 
2804,2862 
.     .  1227 


Birmingham  Corporation  v,  Birmingham 

Canal  Navigations 2494 

V.  Manchester,  Sheffield,  and  Lincoln- 
shire Railway    207 

Birmingham  Excelsior  Money  Society  v. 

Haywood 989,993 

Birmingham  Small  Arms  Co.'s  Application, 

In  re 2587 

Bimam,The 2423 

Bimam  Wood,  The 2475 

Bischoff's  Trustee  v,  Frank       ....     876 
Bisgood  V,  Henderson's  Transvaal  Estates, 

Lim 317,444 

V.  NUe  Valley  Co 445 

Bishop,  Ex  parte ;  Reg.  r.  Davey  .    1171, 1357 

V,  Bishop 926 

V.  Holt;  Cheadle,  Inre     .     .     .     .2867 

V.  Wandsworth  Board  of  Works  .     .  1665 

T —  and  Richardson's  Contract,  In  re     .  2855 


Bishop  Auckland  Industrial  Co-operative 
Flour  and  Provision  Society  v.  Butter- 

knowle  Colliery  Co 310 

Bishop  and  Sons,  Lim.,  In  re    .     .     .     «    453 

Biss,  In  re ;  Biss  v,  Biss 2577 

Bist  t).  London  and  South- Western  Railway  1547 
Black  V.  Caledonian  Railway    ....  2031 
Black  Point  Syndicate  v.  Eastern  Conces- 
sions, Lim 1012 

Blackburn  v.  Liverpool,  Brazil,  and  River 

Plate  Steam  Navigation  Co 2359 

Blackburn  &  Co.,  In  re 473 

Blackburn  Corporation  v.  Sanderson  .       1280, 

1402,2504 
Blaokbume  v,  Hope  Edwardes  ....  2056 

Blackett  v.  Blackett  , 965 

Blackmore  v.  White 544 

Blackpool  and  Fleetwood  Tramroad  Co.  v. 

Thornton  Urban  Council 1423 

Blackpool  Corporation  V.Johnson  .  1328,1400 
Blackpool  Motor  Car  Co.,  In  re ;  Hamilton 

v.  Blackpool  Motor  Car  Co 127 

Blagrave's  Settled  Estates,  In  re    .     .     .  2258 

Blaiberg  v.  Keeves 2630 

and  Abrahams'  Contract,  In  re    .     .  2642 

Blair  and  Girling,  In  re 2466 

Blairmore,  The 535,1065 

Blake  V.  Midland  Railway 1579 

V.  Smither 889 

V.  Woolf 1211 

Blake's  Trusts,  In  re 2845 

Blakeley  v,  MuUer ;  Hobson  v.  Pattenden    516 

Blanche,  The 2408 

Bland,  In  re ;  Miller  v.  Bland   ....     842 

— ^  V.  Buchanan 564 

V.  Russian  Bank  for  Foreign  Trade  .      38 

Bland's  Settlement,  In  re ;  Bland  v.  Perkin  2279 
Blandy-Jenkins  v,  Dunraven  (Earl)  .  .  819 
Blencowe  v,  Northamptonshire   County 

Council 2197 

v,  Staffordshire  Justices    ....  1118 

Blenkinsop,  In  the  goods  of       ....  2790 

Blenkinsopp  V.  Ogden 1479 

Blew,  In  re ;  Blew  v.  Gunner  ....  2827 
Bligh  V,  Rathangan  River  Drainage  Board  1388 

Blood  v.  Blood 947,  948 

Blore  V.  Giulini 1209 

Blount  V.  Whitely 92 

Blovelt  V.  Sawyer 1602 

Bloxam    t;.    Clutterbuck ;    Clutterbuck's 

Settlement,  In  re 2278 

Bluhm,Inre 858 

Blum  V,  Ansley 1186 


NoTB.— Foi.  11,  commences  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


XIX 


Blomberg  v.  Life  Interests  and  Reversion- 
ary Seooriiies  Corporation     ....  1715 
Bhmdell,  In  re;  Blxindell  v,  Blundell       .  2896 

V.  B^em 47 

Blnndell's  Trusts,  In  re 991 

Blixnt*s  Trosts,  In  re ;  Wigan  v.  Clinch    .    238 

Blyth's  Trustees  t;.  Milne 2517 

Boal  V,  Scottish  Catholic  Printing  Co.      .    692 
Board  of  Education  t;.  Benbell ;  Bryan,  In 

the  goods  of 1980 

Board  of  Trade,  Ex  parte ;  Baines,  In  re  94, 157 

,  Ex  parte ;  Beeston,  In  re       .     .    79, 128 

,  Ex  parte ;  Hunt,  In  re     .     .     .     .151 

,  Ex  parte ;  Sims,  In  re 99 

,  Ex  parte ;  Stevens,  In  re  .     .     .     .     146 

V.  Baxter ;  The  Scarsdale  ....  2801 

V.  "  Glenpark  "  Sailing  Ship       2804,  2805 

Boardman  v.  Scott 1498 

Bobbett's  Estate,  In  re 1706 

Bodega  Co.,  In  re 848 

Boden,  In  re ;  Boden  v,  Boden  ....  2820 

BodleweU,The 2403 

Bogie  17.  McGtowan 768 

Bo(^e,  In  re ;  Bogle  v,  Yourstoun  .     .     .  2838 

Boileau  v.  Heath 1682 

Boles  and  British  Land  Co.'s  Contract,  In 

re 2591 

BoUtho  V.  Gidley 989 

BoUand  «.  Young 826 

Bolon  V.  Gilliland ;  Aiken,  In  re     .     .     .  2872 

Bolton,  In  the  goods  of 2785 

Bolton  Estates  Acts,  In  re;  Bussell  v, 

Meyrick 2285,2493 

Bolton  Settled  Estates,  In  re     ....  2080 
Bombay-Burmah  Trading  Corporation  v. 

Shroff 407 

Bomford's  Estate,  In  re 1244 

Bomore  Bead  (No.  9),  In  re       ....     483 
Bond,  In  re ;  Panes  v,  Att.-Gen.     ...    664 

V.  Barrow  Hematite  Steel  Co.     .  845, 389 

Bond,  Connolly  &  Co.  v.  Federal  Steam 

Navigation  Co 2360,  2368 

Bonella  f.  Twickenham  Local  Board  .     .  1658 
Bonnard  v.  Dott   ....  522, 878, 879, 2504 
Bonner  v,  Tottenham  and  Edmonton  Per- 
manent Investment  Building  Society    .  1251 
Bonzoline  Hanulacturing  Co.,  Ex  parte ; 

Roberts  ft  Co.,  In  re 150 

Booker  v.  Pooklington  Steamship  Co.  .     .  2346 
Boord  V.  African  Consolidated  Land  and 

Trading  Co 382 

v.Huddart 2526 

V,  Thorn  ft  Cameron 2540 


COL. 

Boosey  v,  Whight 552 

Booth,  In  re ;  Booth  v,  Robinson  .     .     .     784 

,Inre    Pickard  v.  Booth   ....  2841 

V.  New  Afrikander  Gold  Mining  Co. 

>369, 448 

V,  Weightman 1145 

Bootle,  In  the  goods  of 2797 

Bootle  Corporation  v.  Owens     ....  1387 
Bootle  Guardians  v,  Whitehaven  Guar- 
dians   1317 

Bootle  Overseers  v.  Liverpool  Warehousing 

Co 1853 

Boots  V,  Grundy 2528 

Boots  Cash  Chemists  V.  Cowling  .  .  .  1340 
Borax  Co.,  In  re ;  Foster  v.  Borax  Co.  418, 419 
Borland's  Trustee  v.  Steel  Brothers  ft  Co.  324, 

366,398 
Bom,  In  re ;  Cumock  v.  Bom  ....  2478 

v.  Tumer 1728,1894 

Borovsky,  In  re ;  Salaman,  ex  parte    .  105, 859 

Borrowes,  In  re   • 640 

Borthwick  v.  Bank  of  New  Zealand     .     .      70 

v.  Elderslie  Steamship  Co.  1942,2362,2368 

Boschoek  Proprietary  Co.  v,  Fuke     349, 363, 403 

Bostock  V.  Nicholson 2183 

V,  Ramsay  Urban  Council ....     597 

Boston  V,  Boston 506 

Boston  Frait  Co.  v,  British  and  Foreign 

Marine  Insurance  Co.  .     .     1038, 1048, 1048 
Boswell,  In  re  ;  Merrett  v.  BosweU      .     .  1286 

v.  North  British  Railway  ....     195 

Bosworth  and  Gravesend  Corporation,  In  re  755 
Bosworthick  v,  Bosworthiok      ....     931 

Boucher  v,  Clyde  Shipping  Co 2402 

Boucherett,  In  re ;  Bame  i;.  Erskine  .     .  2612 

Boulton  V.  Houlder  (No.  1) 1915 

V. (No.  2) 707,  708 

Bourgogne,  La 1903 

Bourke  v,  Lee 1707 

Boum  and  Tant  v,  Salmon  and  Gluck- 

stein 1244 

Bourne,  In  re ;  Boume  v,  Boume  .     .     .  1776 

,  In  re ;  Davey  v,  Boume    ....    680 

V.  Swan  ft  Edgar     ....    2524, 2545 

' V, ;  Boume*s  Trade  Mark,  In  re  2534 

Boussod  V.  Marchant 2553 

Boustead,  Ex  parte ;  Reg.  v.  Horrocks     .  1365 

V,  Cooper ;  Van  Straubenzee,  In  re  .  2275 

Bovine,  Lim.  v.  Dent  and  Wilkinson  .  .  513 
Bovril,  Lim.  v.  Great  Westem  Railway    .  2022 

Bow  V.Hart 602 

Bowater  v.  Mirror  of  Life  Co.    .     .     .     .    585 


Nora.— 7oZ.  JI,  commences  at  col,  1179. 


h  2 


Digitized  by  LjOOQIC 


XX 


TABLE  OF  CASES. 


Bowden,  In  the  goods  of 2787 

r.  ToU 2620 

«.  YoxftU 20,  24 

Bowden's  PatentB  Syndicate,  Lim.  v.  Smith 

20,1789 
Bowen,  In  le ;  Lloyd  Phillips  i;.  Davis    .  1189 

V.  Defries  ft  Co. ;  Defries  ACo.,  In  re     427 

V.Hall 1478 

t?.PhiUips 833 

Bower-Bari!  Patent,  In  re 1799 

Bowes,  In  re ;  Bates  v,  Wengel.     .     .     .  1091 

,  In  re ;  Strathmore  (Earl)  v.  Vane  1979, 2470 

Bowhill  Ck>al  Co.  v,  Tobias 2181 

Bowlby,  In  re ;  Bowlby  v.  Bowlby  .     .     .  2837 

Bowles,  In  re 1735 

,  In  re ;  Amedroz  v,  Bowles     .     .     .  1814 

,  In  re;  Page  v.  Page    .     .     .    1814,  2268 

Bowman  v.  Bowman 2219 

Bown,  In  re ;  O'Halloran  v.  King  .     .     .  1100 

Bowyer  v.  Morgan 8 

Boyce  V.  Edbrooke 1887,2236 

17.  Paddington  Borough  Council   672,1638 

V.  White 666 

Boyer  v.  McLean ;  Wells,  In  re      .     .     .  1009 

Boyers  v,  Duke 605 

Boyle  17.  Smith 1186 

V.Wilson      ........  2213 

Bozson   V.    Altrincham    Urban    Council 

(No.  1) 22 

v. (No.  2) 662 

Bo£zelli,  In  re ;  Husey-Hnnt  v.  Bozzelli  .  1091 
Bracken's  Settled  Estates,  In  re  .  .  .  2240 
Bradbury,  In  re ;  Wing  v,  Bradbury  .  .  2898 
Bradfield  V.  Cheltenham  Guardians  .  .  1822 
Bradford  Corporation  v.  Ferrand  (No.  1)  .  1927 

V. (No.  2) 2707 

Bradford  Tramways  and  Omnibus  Co. ,  In  re  467 
Bradley,  Ex  parte ;  Bex  v,  Dover  (Mayor)  1419 

V,  Archibald 673 

V.  Oarritt 1698 

V.  Walsh 1808 

Biadshaw,  Ex  parte ;  Colonial  Trusts  Cor- 
poration, In  re 413 

,  In  re 1007 

,  In  re ;  Bradshaw  v,  Bradshaw  1886, 1888, 

2471 

. V.  Bray  Urban  Council 1264 

V.  Widdrington  .    27,  820,  838, 1296, 1296 

Brady  v,  Warren 11 

Braithwaite  V.  Foreign  Hardwood  Co.      .  2182 

Bramley,  In  the  goods  of 2789 

Bramley  Union  v.  Guarantee  Society  .     .  1828 


Brand  v,  Sandground 1782 

Brandon  v,  Hanna 1962 

V,  Hughes ;  Hughes,  In  re.     .     .     .993 

Brandt  v,  Dunlop  Rubber  Co.  .  .  64,  66,  66 
Brass  and  London  County  Council,  In  re  1466 
Brassington,  In  the  goods  of  ....  2763 
Brayshaw  v.  Ninnis ;  Warriner,  In  re.  .  1246 
Brazier,  In  the  goods  of  ...  .  2769,  2786 
Breadalbane  (Marquess)  v.  Stewart     .     .  2213 

Brearley  v,  Morley 716 

Bremen,  The 2422 

Brenchley  v,  Higgins 877 

Brenda  Steamship  Co.  v.  Green  .  .  .  2831 
Brennan  v,  Dublin  United  Tramways  Co.  1644 
Brereton  v.  Day;  Fitzgerald,  In  re      .     .  2224 

v.Tuohey 1249 

BretteU  v.  Holland ;  Holland,  In  re    .     .  1776 

Brew  V.  Brew 1287 

Brewer  and  Hankins's  Contract,  In  re  .  2634 
Brice  v.  Carroll ;  Carroll,  In  re  .     .     .     .  2480 

Brickwood  v,  Beynolds 2114 

Bridge  v.  Passman 2192 

Bridgett  v,  Wandsworth  Borough  Council  1660 
Bridgewater  Navigation  Co.,  In  re ;  Birch 

1?.  Cropper 480 

Brigg  V.  Thornton 1226 

Briggs  V.  Ryan;   Wheeler's  Settlement, 

In  re 990 

Briggs  &  Co.,  In  re ;  Wright,  Ex  parte     .  1772 

Briggs  A  Son,  In  re 2466 

Bright,  In  re ;  Bright,  ex  parte  ....      76 

,  In  re ;  Wingfield  &  Blew,  ex  parte       161 

V.  Campbell 1700 

V.  River  Plate  Construction  Co.  .     .      86 

V,  Sellar  (No.  1) .  1946 

Bright's  Trustee  v. (No.  2)      ...     688 

Brighton  Intercepting  and  Outfall  Sewers 

Board  v.  Hove  Corporation  ....  1374 
Brims^  Ex  parte ;  Palmer,  In  re     .     .     .      79 

Brinckman  v.  Matley 871,  2222 

Brindley,  In  re ;  Brindley,  ex  parte  .  .  166 
Brinklow  v.  Shingleton ;  Dunn,  In  re  886,  864, 

1988 
Brinsmead  ft  Sons,  Lim.,  In  re ;  Tomlin's 

Case 468 

Brintons,  Lim.  v.  Turvey 1496 

Brisco  V,  Baillie  Hamilton 2778 

Briscoe  v,  Powell 2362 

Briscoe  ft  Smith,  In  re 2469 

Bristol  (Marquess)  v.  Inland  Revenue  Com- 
missioners      2160 

v.  Beck 1807 


NoTO.— Fo^  JL  cQmmmce$  at  col,  1179. 


Digitized  by 


Google 


TABLE  OF  CASES. 


XXI 


Bristol  City,  The 

Bristol  Ck>rpoiation  v,  Ganning.     .     .     .  2606 
Bristol  Tnunways  and   Carriage  Co.  v. 
National  Telephone  Co.    .     .     .     2610,2667 

Bristow,  In  ze 828 

Britain  V.  Hanks 666 

Britannia,  The 2889 

British  and  Foreign  Marine  Insurance  Co. 

V.  Sturgo 1072 

British  Asbestos  Co.  v.  Boyd-.  .  .  .  847,  868 
British  Cycle  Mannfaotnring  Co.,  In  re  .  462 
British  Electric  Street  Tramways,  In  re  .  466 
British  Electric  Traction  Co.  v.  Inland 

Bevenne  Commissioners 2164 

British  EqnitaUe  Assurance  Co.  v.  fiiOly  1027 
British  Gold  Fields  of  West  Africa,  In  re.  888 
British  Home  and  Hospital  for  Incurables 

V.  Boyal  Hospital  for  Incurables .     2818,  2824 
British  Homes  Assurance  Corporation  v. 

Paterson 1772 

Mtish  Insulated  Wire  Co.  v.  Dublin  United 

Tramways  Co 1790 

British  Linen  Co.  v.  Cowan  ....  160,  804 
British  Marine  Mutual  Insurance  Associa- 
tion v.  Jenkins  1076 

British  Motor  Syndicate  v.  Taylor  .  .  .  1791 
British  Matosoope  and  Biograph  Co.  i;. 

Homer 1197,1789 

British  CMl  and  Cake  Mills  v.  Inland  Revenue 

Commissioners 2168,  2168 

British  Power,  Traction,  and  Tiightiwg  Co., 

In  re ;  Halifax  Joint-Stock  Banking  Co. 

V.  The  Company  (No.  1) 487 

British  United  Shoe  Machine  Co.t).  Somer- 

▼efl 633 

British   Vacuum    Cleaner    Co.   v.   New 

Vacuum  Cleaner  Co 2661 


British  Widows  Assurance  Co.,  In  re  .  .  1084 
Britten  v,  Oreat  Northern  Railway  .  .  197 
Brittinv.  Partridge;  Wasdale,  In  re  .  .  68 
Broad,  In  re ;  Smith  v,  Draeger     .     .     .  1870 

17.  Broad 954 

Broadbent  v.  Shepherd  (No.  1)  .  .  .  .  1364 
Broadwood*s  Settlement,  In  re  ;Broadwood  1732 

Brock  17.  Harrison 2687 

Brocket,  In  re ;  Dawes  v.  Miller    .     .     .  2846 

BrooUebank  17.  Thompson 738 

Broder  17.  Saillard 1768 

Brodie  17.  North  British  Railway  .  .  .  1630 
Bnmiley,  In  re;  V^lson  17.  Bromley  .  .  2824 
Bromley  Borough  Council  v.  Cheshire  .  1370 
Bromley  Rural  Council  v,  Chittenden  .  2726 
■ — 17.  Croydon  Corporation      ....  2723 


Brond  v.  Broomhall 

Brook  17.  Emerson 1930 

Brooke  and  Fremlin's  Contract,  In  re   988, 2666 

Brooker  i7.  Warren 1649 

Brookes  i7.  Hansen 386 

Brooks  17.  Bagshaw 1354 

17.  Baker 767 

17.  Brooks 1770 

17.  Brooks's  Trustees 1087 

17.  Dolby 1428 

17.  Hamlyn 1162 

17.  Lycett  Saddle  and  Motor  Aoces- 

series  Co 1797 

r.  Mason 1138 

17.  Torquay  Corporation     ....  1310 

Broom  17.  Ritohie 701 

Broome  17.  Speak 334 

Broomer  17.  Arthur 995 

Broomfield,  The 2377 

Brothers  of  the  Christian  Schools  17.  Minis* 

tor  of  Education  for  Ontario  ....     286 
Brotherton,  In  re ;  Brotherton  17.  Brother- 
ton     2240 

,  In  the  goods  of 2791 

Broughton  17.  New  South  Wales  Commis- 
sioner of  Stamps     266 

Brown,  Ex  parto;  Kent  County  Gas  Co., 

InM 330 

,  In  re ;  Llewellin  17.  Brown     .     .     .  1436 

,  Inre;  Padeni7.  Finlay     ....     226 

,  In  the  goods  of 2770 

17.  Att.-Gen 2097 

17.  Att.-Gen.  for  New  Zealand       .     .     648 

17.  Brook 26 

17.  Brown  (No.  1) 957 

17. (No.  2) 959 

17.  Cunningham 1674 

17.  DimUeby 989,  998 

17.  Dunstable  Corporation  ....  1861 

17.  Edinburgh  Magistrates  ....  1444 

17.  Feeney 1921 

17.  Fleming 1046 

17.  Haig 1917 

17.  Hastie  &  Co 1792 

17.  Houston 696 

—  17.  Inland  Revenue  Conmiissioners    .  2144 

17.  Leggett 1604 

17.  Lochgelly  Iron  and  Coal  Co.    .     .  1667 

17.  North  British  Railway.       .     .     .  1277 

17.  Patoh 896 

17.  Perkins ;  Perkins,  In  re      ...  2616 

17.  Rotherham  Assessment  Committee  1842 


Nora.— Foi.  IL  commences  at  col.  1179. 


Digitized  by 


Google 


XXll 


TABLE  OF  CASES. 


Brown  v,  Sewell 1696 

0.  Skirrow 2758 

V.  Watson 1281 

v.  Whitlock 1602 

Brown,  Bayley's  Steel  Works,  In  re     .     .     442 
Brown  &  Gregory,  Lim.,  In  re ;  Andrews  v. 

Brown  &  Gregory,  Lim 480 

Browne,  In  re ;  Martingell,  ex  parte    .     .     187 

«.  Brandt •     .  1017 

V,  Browne 863 

V, ;  Browne's  Policy,  In  re  .     .    994 

V.  Furtado 2138 

V.  La  Trinidad 403  . 

V.  Peto 1714  I 

V.  Byan 1696 

Browne's  Estate,  In  re 1804  | 

Browne's  Policy,  In  re ;  Browne  v,  Browne    994 

Brownscombe  v.  Johnson 1360 

Bruce,  In  re ;  Halsey  v.  Bruce  ....  2255 

V.  Burton 2129 

V.  Henry 1621, 1689 

Brumby  and  Frodingham  Urban  Council, 

In  re 1276 

Brune  v,  James 615 

Brunei,  The 2407 

Bruner  v.  Moore 634,  2621 

Brunner  v.  Webster 2360 

Brutton  v,  Branson 606 

Brutton  &  Bumey,  Lim.,  In  re ;  and  Bur- 

ney's  New  Cross  Brewery,  Lim.,  In  re  .  378 
Bryan,  In  the  goods  of,  [1906]  ....  2796 
,  In  the  goods  of ,  [1907] 2761 


,  In  the  goods  of ;  Board  of  Education 

V.  ReubeU 1930  '  Burland  v,  Earle,  [1902] 

Bryant  v.  Hancock     .     .     .      1206, 1216, 1227  I 


Buckwell  V.  Norman 134 

and  Berkeley,  In  re 2460 

Budd-Scott  V.Daniel 1235 

Budge  t;.  Parsons 9 

Buenos  Ayres  and  Pacific  Bailway,  Ex 

parte ;  Clark,  In  re 144 

Bulawayo  Market  and  Offices  Co.,  In  re   .     347 
Bull  V.  Shoreditch  Borough       ....  2741 

V,  Smith ;  Smith,  In  re      .     .      913,  2837 

I  BuUen  v.  Swan  EHectric  Engraving  Co.    .      66 

I v.  Wakely 2746 

I V.  Ward 2608 

-  Bulli  Coal-Mining  Co.  v.  Osborne    .    1281, 1675 

I  Bulliyant  v.  Att.-Gen.  for  Victoria  .     .     .    710 

Bullock,  In  re ;  Ward,  ex  parte      .     .  179, 182 

v.  London  General  Omnibus  Co.  590, 1912 

v.  Reeve 1635 

Bullock's   Settled   Estates,  In    re;   Loft- 
house  V,  Haggard 2617 

Bulteel  V.  Lawdoshayne;  Hunt's  Settled 

Estates,  In  re 2249 

Burbidge,  In  re 1431 

Burchell  v.  WUde 1781 

Burdett-Coutts  v.  True  Blue  (Hannan's) 

Gold  Mine 447 

Burdick  v.  Garrick 1287 

Burden  v.  Burden 936,  986 

V.  Gregson  &  Co 1641 

j  Burge  v.  Ashley 906 

Burger  v.  Indemnity  Mutual  Marine  As- 
surance Co 1064 

Burghead  Harbour  Co.  v,  George    .     .     .  1868 
Burke  v.  Amalgamated  Society,  of  Dyers  .  2667 

.    320,366,360, 
387,406,408 


Bryce  t?.  Connor 1663 

V,  Ehrmann 2191 

Brydone's  Settlement,   In  re;    Cobb   v, 

Blackburne 2287 

Bryson  v.  Dunn  k  Stephen 1683 

V,  Gamage 1817 


V. [1905] 806 

Burma,  The  (No.  1) 2385 

,  The  (No.  2) 2448 

Bumand,  In  re ;  Wilson,  ex  parte  ...  98 

V,  Waite ;  Seton-Smith,  In  re      .     .  2866 

Bumby,  Ex  parte 1167 


Buchanan  v.  Faber 1938  |  Bumey's  New  Cross  Brewery,  Lim.,  In  re ; 


t7.  Hill ;  Bilham,  In  re 2903 

v.  Main 1986  | 

Buckingham  t;.  Fulham  Borough  Council  1637  i 

Buckland  v.  Buckland 2267  ' 

Buckler  v.  Wilson 1630 

Buckley  v.  Buckley 729  I 

v.  Hanson 2740  ; 


Brutton  &  Bumey,  Lim.,  In  re  .     .     .  878 

Burnley  Co-operative  Society  v.  Pickles   .  2702 

Bums,  The 1992 

Bums  V,  Henderson 1745 

v.  North  British  Railway  ....  1631 

Burr,  In  re ;  Pannell,  ex  parte  ....  109 
v.  Theatre  Royal,  Drury  Lane     .     .  1484 


BucknaUi;.  Murray 2380  ^  Burrell  v.  Tuohy 1752,2428 

V.  Tatem 2808  j  Burroughs,  Wellcome  &  Oo.'s  Trade  Marks, 

Buokton,  In  re ;  Buckton  v.  Buckton   692,  2861        In  re 2588,  2539 

Note.— FoZ.  11,  comtnences  at  coL  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


XX1U 


OitL. 

1802 
730 


Oold      Beefs     and 


BurzowB  V,  Barnes 

V,  Lang    .     . 

V.     Hatabele 

Estates  Go 869 

i;.  Rhodes 884 

Buralem   Ck>rporation   and    Staffordshire 

County  Conncil,  In  re 2734 

Borstall  v,  Grimsdale 2179 

Bnrton  v.  Companies  Registration  Agency     882 

r.  Mattinson 1387 

I?.  St.  Giles's  Vestry 1669 

V.  St.  Giles  and  St.  George's  Assess- 
ment Committee     1843 

and  Blinkhom,  In  re 2479 

Bory  and  Distriot  Joint  Hospital  Board 

V.  Ghorlton  Union 1834 

Bory  St.  Edmonds  Corporation  v.  West 

Suffolk  County  Council 1821 

Bush  V.  Hawes 1544 

Bnihell  v.  Creer 1892 

o.  Hanunond 1110,1121 

Bakshart  v.  Butchart  and  Hill  .     .     .    27, 971 

Butler,  In  re 116 

,  In  the  goods  of 2796 

17.  Blackall 1877 

V,  Butler 987 

V.  H' Alpine 1742 

V.  Northern  Territories  Mines  of  Aus- 
tralia   317 

u.    Springmount  Co-operative  Dairy 

Society 886 

Bntlin  v,  Har||s ;  Beard,  In  re  ....     287 

Butlin's  Estate 2860 

Buttr.  Snow 1381 

V.  Wright ;  Haddock,  In  re    .     .     .582 

Butterknowle  Colliery  Co.  v.  Bishop  Auck- 
land Industrial  Co-operative  Society     .  1685 
Button,  In  re ;  Haviside,  ex  parte  .     .     .     139 

,  In  re ;  Voss,  ex  parte 87 

17.  Tottenham  Urban  Council  .     .     .  1884 

Buxton  Lime  Rrms  Co.  v,  Howe  .     1163, 1475 
BuUia  and  Merthyr  Dare  Steam  Collieries 
v.  Pontypridd  Waterworks  Co.    .     1686,2680 

and  Pontypridd  Waterworks  Co,  In 

re 1685 

Byford  v.  Russell 2945 

Bynoe  V.  Bank  of  England 1738 

Byrne,  In  the  goods  of 2783 

v.Cullinan 1876 

v.Reid 1771 

V.  Londondenry  Tramway  Co.       .     .  1460 

c.  Murio 1986 


C.  M.  G.,  In  re 1440 

Cabot  V,  Att.-Gen.  of  Quebec      ....     287 

Cackett  v,  Keswick 832 

Caddick  v,  Highton 889 

Cade  V.  Calfe 532 

Cadell  t?.  Wilcocks 1880,  2766 

Cadzow  Coal  Co.  v.  Gaffney 1566 

Cahn  V.  Pockett's  Bristol  Channel  Steam 

Packet  Co 1970,2178,2190 

Cain  V.  Leyland  &  Co 1667 

V.  Moon 2802 

Cairn  Line  v.  Trinity  House  Corporation     2433 

Cairney  v.  Back 61, 133 

Caistor  Rural  Council  v.  Taylor      .     .     .  1426 
Calberla,  In  re;   Rex  v.  Brixton  Prison     ' 

(Governor) 857 

Calcott  and  Elvin's  Contract,  In  re    102,  686, 

2650 

Calcraft  V.  Guest 709,817 

Caldwell  v.  M*CaUum 1211 

Caledon  Shipbuilding  and  Engineering  Co. 

V.  Kennedy 1581 

Caledonian  Coal  Co.  v,  Seaham  Colliery 

Co. 2017,2523 

Caledonian  Railway  v,  Breslin  ....  1530 

v.  Carmichael 1686 

V.  Davidson 1261 

V,  Eidinburgh  Corporation       .     .     .  1401 

i;.  Glasgow  Corporation     .     .     2218,  2682 

V.  Hamilton  &  Calder  • 2019 

v.  Muirhead's  Trawlers      ....     194 

».  Mulholland 1749 

V,  North  British  Railway  ....  2015 

17.  Turcan •     .     .  1270 

V.  Walmsley 2004 

Calgary  and  Edmonton  Land  Co.,  In  re 

341,  342 
Calgary  and  Edmonton  Railway  v,  Regem  280 
Califomian  Copper  Syndicate  v.  Harris     .  2121 

Callaghan  v.  Maxwell 1606 

Callioott,  In  the  goods  of 2788 

Callis,Inre 2464 

CaUow  V.  Tillstone 1160 

Calne  Union  v,  St.  Mary,  Islington,  Guar- 
dians         1828 

Calthorpe  v.  Trechmann 333 

Calver  v.  Laxton ;  Jones,  In  re       ...     852 
Calverley's  SetUed  Estates,  In  re    .     .     .  2251 

Calvert,  In  re 1694 

,  In  re ;  Calvert,  ex  parte  (No.  8)   .     .     144 

Camberwell    Assessment    Committee    v, 
Ellis 1<568 


Note.— Vbi.  II.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


XXIV 


TABLE  OF  CASES, 


Cambrian,  The 2415 

Oambridge  Union  v,  Edmonton  Union  .  1631 
Cameron  v.  Caledonian  Railway  .  .  .  1407 
V.Tyler 2761 

—  V.  Wiggins 2643 

V,  Yonng J599 

Cammick  v.  Glasgow  Iron  and  Steel  Co.  .  1678 

Campania,  The \    2388,2389 

Campbell,  In  re 2064 

V,  Campbell ;  Powell,  In  re     .     .     .  2864 

V.  Cochrane ^96 

T-^—  V,  Fife  Coal  Co 1666 

V.Gillespie 2697,3699 

V.  Hackney  Furnishing  Co.     .     .     .  1937 

V,  London  Pressed  Hinge  Co. ;  Com- 
pany, In  re   436,823 

V.  Ritchie 692 

V,  Sellars  ..,...'.•.  1609 

CampbeU-Davys  v.  Lloyd 2736 

Campion,  In  the  goods  of 2786 

Canada  Sugar  Refining  Co.  v.  Reg.  .  .  273 
Canadian-Pacific  Railway  v.  Blain       .     .     306 

• V.  Notre  Dame  de  Bon&ecours  Parish    279 

V.  Parke 2600 

V.Roy 279,1748,2601 

V.  Toronto  Corporation .     .     .      286, 1183 

Canavan  v.  Green 1488 

Cannan  v.  Abingdon  (Earl) 2622 

Canning  Jarrah  Timber  Co.,  In  re  .  .  444 
Cannings  and  Middlesex  County  Council, 

In  re 1999 

Cannon  Brewery  Co.  v.  Gas  Light  and 

Coke  Co ,     .     909 

V.Nash 1210 

Cape  Breton  Co.,  In  re 328 

Capell  v.  Winter 1706 

Capes  V.  Dalton 2831 

Capital  and  Counties  Bank  v.  Gordon  164 

V.  Rhodes 1177, 160$,  1726 

Capon  V.  Flick ;  Barker,  In  re  .  .  .  .  1816 
Caratal  (New)  Mines,  Lim.,  In  re  ...  408 
Cardiff  Corporation,  Ex  parte  ....  2199 
Cardiff  Railway  v.  Taff  Vale  Railway  .  .  1999 
Cardiff  Steamship  Co.  v.  Jameson  .  .  .  2362 
Cardiff  Workmen*s  Cottage  Co.,  In  re  426 

Cardigan  v.  Curzon-Howe     .     .  799, 1894 

Cardwell  V.  Midland  Railway  ....  1267 
Cardy,    Ex  parte;  Rex  v.  Southampton 

Justices 1109 

Carew  v.  Japan  (Crown  Prosecutor)  .  301,  600 
Carey,  In  re ;  Jeffreys,  ex  parte  ...  124 
V.  Bermondsey  Borough  Council .     .  1289 


COL; 

Carey  V.  BexhlU  Corporation     ....  1410 
Caridad  Copper-Mining  Co.  v.  Swallow     .     361 
Carisbrook  Steamship  Co.  v.  London  and 
Provincial  Marine  and  General  Insur- 

anceCo 1062,2437 

Carlill,  Burkinshaw  &  Ferguson,  Ex  parte ; 
Allison,  Johnson  &  Foster,  Lim.,  In  re    469 

Carlin  v.  Carlin 919 

Carlish  v.  Salt 2648 

CarUsle,The 2294,2438 

Carlisle  V.  Cooke 834 

Carlisle  Caf6  Co.  V.  Muse 1163 

Carlisle  Corporation  v.  Saul 1413 

Carlotta,The    .  ^ 2396 

Carlton    Steamship    Co.  v.    Castle   Mail 

Packets  Co 2323 

Carmack  v.  Regem 276 

Carmichael  v.  Evans  ...*...  1781 
Carmichael,  Maclean*  ft  Co.'s  Trustee  v. 

Macbeth  &  Gray 2180 

Came's  Settled  Estates,  In  re   ,     .     .     .  2234 
Carpenter  and  Bristol  Corporation,  In  re 

41,1307 
Carr,  In  re ;  Jacobs,  ex  parte     ....     166 

-V.Anderson        660,661 

V.  Commercial  Union  Insurance  Co. ; 

MoClure's  Trusts,  In  re 2617 

V.  Dougherty 43 

V.  Fracis,  Times  &  Co.  .     .     .    1101,  2624 

V.  Lynch 608 

Carr*s  Trusts,  In  re ;  Carr  v^Carr  .     .     .  1441 
Carrickfergus  Harbour  Conmiissioners  v. 

Belfast  and  Northern  Counties*!EUdlway    198 
Carrington  v.  Bannister  ....    1621, 1644 

Carringtons,  Lim.  v.  Smith 880 

Carritt  V.  Bradley 1698 

V.  Godson 1621 

Carroll,  In  re;  Bricev.  Carroll.     .     .     .2480 

V.  Graham 28,  699 

Carruthers  v.  Newen ;  Newen,  In  re    .     .  2466 
Carter,  Ex  parte ;  Hamilton,  Young  ft  Co., 

In  re 174 

,  In  re ;  JDodds  v.  Pearson  ....  2864 

V.  Andrew;  Andrew's  Trust,  In  re    .  2678 

V.  Brown ;  Vere,  In  re 236 

V.  Clarke 1482 

V.  Roberts 1920 

V.  St.  Mary  Abbott's  Vestry    .     .     .  1948 

V.  Seaton 2767 

Carter  ft  Ellis,  In  re 118 

Cartwright,  In  re;   Cartwright  v.  Cart- 

Wright 2283 

V.  Sculcoates  Union 1867 


NoT«.— T'b/.  11,  commences  at  col,  1179. 


Digitized  by 


Google 


TABLE  OF  CASES, 


XXV 


<70L. 

Gary  and  liOtVs  Ckmteaot,  In  re  .  .  .  S)648 
Cwrj-ElweB' Gontraot,  In  re  ....  1272 
GaryU  v.  DaUy  MaU  PaUiBhing  Co.  .  .  713 
GMe  1^.  Ck>lonial  Whanree     .     .     .     1576,1596 

CMey  ©.  Bentiey 1977 

v.Bose 2100 

Caah,  Urn.  1^.  Gash 2549 

Gaaa  t;.  BaUer 1541 

Caasels  v.  Stewart 1771 

Caasidy  9.  Connochie 697 

17.  Foley 887 

CaseweU  t7.  Cheshire  liinee  Conumttee  .  2026 
Gaataneda  v,  Clydebank  Engineering  and 

Sh^hoilding  Co 1084 

Caatell  ft  Brown,  Lim.,  In  re;  Roper  v. 

CaateU  ft  Brown 422,1699 

Castle  ft  Sons,  Lim.,  In  re;  Mitchell  v. 

CasUe  ft  Sons,  Lim 1206 

Castle  Spinning  Co.  v.  Atkinson  .  .  .  1575 
Gsstlehow,  In  re ;  Lamonby  v.  Carter  .  2588 
tfiulgaar  Kellner  Alkali  Co.  v.  Commercial 

Berelopment  Corporation      .     .     .  29,1796 

Gsstriqoe  v.  Imrie ,  1102 

Caierham  Urban  Council  and  Godstone 

BAial  Coandl,  In  re    ....    1814,1317 

Cathay,  The  (No.  1) 2388 

,  The  (No.  2) 2407 

Gathoart,  Exparte;  Deakin,  Inre.  .  .  824 
Caton  V.  Smnmerlee  and  Mossend  Iron  Co.  1502 
CatteU,  In  re;  Cattell  o.  CatteU  .  .  .  1814 
Cattennole   v,   Atlantic    Transport   Co.  1534, 

1594,1595 

Catterson  v.  Clark 28 

Cattley  v.  West;  Linsley,  Inre      .     .     .2598 

Caiiston,  In  the  goods  of 2797 

Cavalier  t7.  Pope 1210 

GaTendish,  Ex  parte ;  Lake,  In  re  .     .     .  1708 

V.  Stratt ,586 

Caiill  V.Amos 914 

Cawd<Mr,The 2446 

Gawston   and  Bromley  Urban   Council, 

Inre 1409 

Gaxton  and  Arrlngton  Union  t;.  Dew  .  .  1986 
GajXey,  In  re ;  Awdry  v,  Gayley  .  2082,  2084 
V.  De  Wend ;  Pierson^s  Settlement, 

Inre 2288 

GayoBonito,The(No.l)      .     .     .    2382,2448 

,  The  (No.  2)  .     , 2424 

Caynr,  Irme  ft  Co.  i;.  Dickson  .  .  .  1584 
GeUolar  GlotUng.Co.  V.  Mazton  .  .  .  2583 
Central  De  Eaap  Gold  Mines,  In  re  .362,  476 
Omtral  Elondyke  Gold-Mining  and  Trad- 
ing Co.,  In  re;  Savigny's  Case    .     .  366, 80r 


Central  Klondyke  Gold-Mining  and  Trad- 
ing Co. ;  Thomson's  Case 368 

Central  London  Railway  v.  Hammersmith 

Borough  Council 1637 

Central  Ontario  Bailway  t;.  Trusts  and 

Guarantee  Co 285 

Ceylon  Coaling  Co.  v.  Goodrich      ,      173,  2438 

Chadbum  v.  Moore 1955 

Chadwick  v.  Grange ;  Grange,  In  re    .     .  1731 

17.  Pearl  Life  Assurance  Co.     .     .     .  2113 

Chalinder  ft  Herington,  In  re    .     .     .     .  2615 
Challenge,  The,  and  the  Due  d'Aumale 

1102,  2386,  2391 
Challinor  v,  Maskery ;  Printers  and  Trans- 
ferrers Society,  In  re    2560 

Challis   V,   London   and   South-Weetem 

Railway 1494 

Challoner  V.  Robinson 1196 

Chamberlain,   Ex   parte;    Rex  v.    Mar- 
sham  2729 

V,  Bradford  Corporation    ....    596 

Chamberlain's  Wharf,  Lim.  v.  Smith  .     .  2557 

Chambers  v.  Gddthorpe 36,  2941 

V.  Kingham 1606 

V,  Whitehaven   Harbour   Conmiis- 

sioners 1514,1516 

Champion,  In  re 1756 

Chan  Kit  San  v.  Ho  Fung  Hang    .    1280,2781 

Chandler  v.  Blogg .  1064 

V.Smith 1571,1574 

V.Webster 514 

Chandler's  Wiltshire   Brewery  Co.   and 

London  County  Council,  In  re  .  .  .  1269 
Channel  Coaling  Co.  v.  Roes  ....  605 
Chant,  In  re ;  Bird  v.  Godfrey  ....  1283 

,  In  re ;  Chant  v.  Lemon    ....  2843 

Chaplin  V.  Puttick 817,1926 

V,  Westminster  Borough    ....  1632 

Chapman,  Ex  parte ;  Pilling,  In  re     .     .152 

,  In  re ;  Perkins  v.  Chapman  ...    489 

,  In  the  goods  of  • 2797 

V.  Bifowne 2609 

V,  Fisher 1055 

V.Franklin 904 

V.  Great  Central  Freehold  Mines      .     370 

V.Perkins *87 

V.  Smith 1224 

V.  Turner 849 

v.Wfaison 1962 

Chappelle  V.  Regem 276 

Chaproniere  V.  Mason 1789 

Charing  Cross  and  Strand  Electric  Supply 
Corporation  v.  Woodthorpe    .     . 


1621 


NoTB.— FoL  IL  commenca  at  coL  1179. 


Digitized  b] 


yjCoogle 


XXVI 


TABLE  OF  CASES. 


1767 
494 

1008 
186 


COL. 

Charity  GommiBsioners  v.  Bode;  Alms 
Corn  Charity,  In  re      .     .     .809, 1710, 1713 

V,   London    Corporation;    White's 

ChariUeB,Inre 685,2716 

Charlesworih  v.  Faber 1071 

1>.  WatBon 1688 

Charlotte,  The 1896 

Charlton  v.  Charlton 1887 

Charman  v.  Brandon 581 

Charriock  V.  Court 626 

V,  Merchant 652 

Charrington  t;.  Camp 1982 

Charrington,  Sells,  Dale  &  Co.  v.  Midland 

Railway 2019,2041 

Charter  v.  Charter 955 

v.  Watson 1299 

Charterland  Stores  and  Trading  Co.,  In  re    451 
Chase  v.  London  County  Council   .     . 
Chaston,  In  re ;  Chaston  i;.  Seago  .     . 
Chatard's  Settlement  Trusts,  In  re      . 
Chatterton,  Ex  parte ;  Van  Laun,  In  re 
Chaytor,  In  re ;  Chaytor  v,  Horn   .     . 

v.  Trotter 795 

Chaytor's  Settlement,  In  re .     .     .    1688,  2259 
Cheadle,  In  re;  Bishop  v.  Holt.     .     .     .  2867 

Cheapside,  The 2445 

Cheese  v.  Keen 2458 

Cheesebrough  Manufacturing  Co.'s  Trade 
Mark  "  Vaseline,"  In  re ;  Pearson's  Ap- 
plication, In  re 2538 

Chelsea  Water  Co.  and  Metropolitan  Water 

Board,  In  re 2683 

Chemische  Fabrik  vormals  Sandoz  v. 
Badische  Anilin- und  Soda-Fabrik   .     .  1907 

Cheney  v.  Tallowin 1868 

Chenoweth,  In  re ;  Ward  v,  Dwelley  .     .    799 
Chepstow  Gas  and  Coke  Consumers  Co.  v. 
Chepstow  Electric  Light  and  Power  Co.    787 

Cherry  v.  Thompson 1906 

Cheshire  v.  Bailey 1459,1480 

Chessum  v.  Gordon 1945 

Chester  (Dean)  v.  Chester  (Bishop)      .     .  2206 

V,  Smelting  Corporation     ....  1018 

V.  Keirl ;  Mayo,  In  re 2827 

Chester  &  Co.,  In  re 477 

Chester  Waterworks  Co.  v.  Chester    1824,  2688 
Chesterfield  Brewery  Co.  v.  Inland  Re- 
venue Commissioners 2148 

Chesterfield  Rural  Council  v,  Kewton.     .    577 

Chetwynd  v.  Allen 1727 

Chetwynd's  Settlement,  In  re   .     .     .     .  2614 

"  Chic,"  Lim.,  In  re 451 

Chicago  and  North- Western  Granaries  Co., 


In  re ;  Morrison  t;.  Chicago  and  North- 
western Granaries  Co 428 

Chichester  Corporation  v.  Foster  .  .  .  2727 
Chida  Mines,  Lim.  v.  Anderson  .  .  .  897 
Child,  In  re;  Child,  ex  parte  ....  152 
Childe  and  Hodgson's  Contract,  In  re  .  .  2641 
Childers  v.  Childers  (otherwise  Burford)  .     971 

Child's  Settlement,  In  re 2281 

China  Steam  Navigation  Co.  v.  Van  Laun      40 
China  Traders  Insurance  Co.  v.  Royal  Ex- 
change Assurance  Corporation    .      708, 1074 

Ohinnery  v,  Evans 1299 

Chinnock    v.    Hartley    Wintney    Rural 

Council 2714 

Chioggia,  The 2438 

Chishokn,  In  re ;  Goddard  v.  Brodie  .     .  1869 
Chisholm's  Settlement,  In  re ;  Hemphill's 
Settlement,  In  re ;  Hemphill  v,  Hemp- 
hill       991,1869,1888 

Chiswick  Urban  Council  v.  Metropolitan 

Water  Board 2683 

Chittagong,  The 2378 

Cholerton  v.  Chopping 1163 

Chorley  Corporation  v.  Nightingale  2711,  2712 
Christ  Church,  Ealing,  In  re     .     .     .     .745 

Christian  v.  Christian 924 

Christie,  In  re ;  Christie,  ex  parte  .     .     .     100 

V.  Cooper 643,  2542 

Christy  v.  Tipper 2580 

Church  v.  Maxsted 763 

V,  Tancred ;  Selby,  In  re   .     .      492, 1884 

Church  Army,  In  re 246 

Church  Patronage  Trust,  In  re ;  Laurie  v, 

Att-Gen 280,236 

Church  Stretton  Mineral  Water  Co.,  In  re  1921 
Church's  Trustee  v.  Hibbard     ....    681 

Circe,  The 1106,2401 

Citizens  Life  Assurance  Co.  v.  Brown  568, 1948, 

1957 
City  and  County  Investment  Co.,  In  re  .  444 
City  and  South  London  Railway  v.  London 

County  Council.  1891 

V,  St.  Mary  WooU^oth  and  St.  Mary 

Woolchurch  Haw  (Rector  and  Church- 
wardens)   1267 

City  of  Agra,  The 2447 

Cityof  Calcutta,  The.     ......       34 

City  of  Dublin  Steam  Packet  Co.  v.  Cooper  1106 

City  of  Lincoln  v.  Smith 2814 

City  of  London  Brewery  Co.  v.  Inland  Re- 
venue Commissioners 2157 

City  of  London  Electrical  Lighting  Co.  v, 
London  Corporation    .....  561,  562 


N0TE.«-Vb2.  IL  commences  at  coU  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


XXVll 


COL. 

CivU,  Naval,  and  Militery  Outfitters,  In  ro  472 
Civil    Service    Co-operative    Society    v. 

General  Steam  Navigation  Co.  .  .  517,  569 
Civil  Service  Musical  Instrument  Associa- 

Uon  V.  Wluteman 1214 

Clabbon,Inre 1886 

Clack  V.  Clack 606 

Clan  Gumming,  The 2399 

Qapham  v.  Ives 175 

Clare  v.  Joseph 2458 

Clark,  In  re 1275,2847 

,  In  re;  Buenos  Ayres  and  Pacific 

Railway,  ex  parte 144 

,  In  re ;  Clark,  ex  parte      ....  91 

,  In  re;  MoKechnie  v,  Clark    .     .     .  2865 

,  In  re ;  Schulze,  ex  parte  ....  138 

,  In  the  matter  of 922 

C.Clark 962 

'  V.  Dykes 896 

V.  Gas  Light  and  Coke  Co.      .     .     .  1586 

V.  London  General  Omnibus  Co, .     .  1736 

V.  Robinson 503 

Clark's  Trusts,  In  re 227 

Clarke,  In  re 828, 1435 

,  In  re ;  Clarke  v.  Clarke    ....  227 

—  V.   Army  and   Navy  Co-operative 

Society 2188 

17.  Clarke 975 

V.  Dawson ;  Dawson,  In  re     .     .     .  836 

V.  Lewisham  Borough 1806 

V,  Lindsay 516 

V,  White;  Bennett,  In  re  .     .     .     .  1694 

Clarke's  Settlement,  In  re 2253 

Clarkson  v,  Robinson 2615 

Clatworthy  v.  Green 1595 

Clay  V.  Grand  Junction  Waterworks  Co.  .  2684 

Clayton,  Ex  parte 1114 

o.  Pdrse 862 

Clayton,  LinL,  In  re 2476 

Clayton  Engineering  and  Electrical  Con- 

stmction  Co.,  In  re 434 

Cleaver,  In  the  goods  of 2782 

Cleckheaton  Urban  Council  t).  Firth  .  .  1875 
Clegg  V.  Ellison ;  Jones,  In  re  .     .      314, 1302 

Cleland's  Trustees  v,  Cleland    ....  231 

Clelland  v.  Singer  Manu^turing  Co. .  .  1582 
Clemens  Horst  Co.  v.  Norfolk  and  North 

American  Steam  Shipping  Co.     .     .     .  2355 

aement  &  Co.'s  Trade  Mark,  In  re     2532,  2535 
Clement  Talbot,  Lim.  v.  Wilson     . 
Clements,  In  re ;  Davis,  ex  parte   . 
V,  Tyrone  County  Council 


1797 

80 

2742 


COL. 

Olemow,  In  re ;  Yeo  v.  Clemow      .    2064,  2871 

Clergue  v.  Murray 272,  305 

Clergy  Society,  In  re  ..  ^  ....  239 
Clerkenwell  Vestry  v,  Edmondson  .  .  .  1645 
Cleveland  Iron  Co.,  In  re ;  Stevenson,  ex 

parte 463 

Cleveland's  (Duke)  Settled  Estates,  In  re  .  2250 
Clews  V.  Grindey;  Grindey,  In  re  .  .  .  2610 
Clifden  (Viscount),  In  re ;  Annaly  v.  Agar 

Ellis 1294 

Clifford,  In  re ;  Scott  v.  Clifford     .     .     .  2247 

V.Holt 722 

V,  Inland  Revenue  Commissioners    .  2162 

v.  Thames  Ironworks  Co 614 

V,  Tinmis 1778 

Clifton  V.  Damley ;  Damley  (Earl),  In  re  2516 
Clifton's  Patent,  In  re  .  .  ^.  .  .  .  1789 
Clint,  In  re ;  BoUand,  Ex  parte  .  .  .  875 
Clinton,  In  re ;  Clinton  v,  Clinton  .  .  1090 
Clippens  Oil  Co.  v,  Edinburgh  and  Dis- 
trict Water  Trustees  [1904]    ....     728 

V. [1907] 1017 

Olode  V,  Andrews ;  Kenny,  In  re  .  .  .  228 
Olokey  v,   London   and    North- Western 

RaUway 1997 

Clothworker's  Co.,  Ex  parte ;  Finley,  In  re  118 
Clough,  Ex  parte ;  Reis,  In  re  .     .85, 129, 175, 

875,2278 

V,  Samuel 85 

Clouston  t?.  Corry 299, 1478 

Clutterbuck,  In  re ;  Fellowes  v.  Fellowes  .  2810 
Clutterbuck's  Settlement,  In  re ;  Bloxam 

v.  Clutterbuck 2278 

Clyde  Cycle  Co.  v.  Hargreaves  ....  1009 
Clyde  Shipping  Co.  v.  MiUer  ....  2385 
Clydebank  Engineering  and  Shipbuilding 

Co.  V,  Yzquierdo  y  Castaneda  .  1807, 1806 
Clydesdale  Shipowners'  Co.  v.  Gallaher    .  2370 

Clymene,  The 2414 

Coates,  In  the  goods  of 2776 

V.  Coates 979 

V.  Moore 21, 176, 179,  617 

V.Reg 299 

Coats  V.  Caledonian  Railway     ....  1254 

V,  Crossland 357 

Coats' Petition 319 

Cobb  V.  Cobb  (No.  1) 962 

V. (No.  2) 959 

V.  Blaokbume;  Brydone's  Settlement, 

In  re 2287 

Oobbett  V.  Wood 2459 

Cobbold,  Ex  parte ;  R.  v,  Johnstone  .  .  1115 
,  In  re;  Cobbold  v.  Lawton     .     .     .  2858 


Note.— -Voi.  11,  cotnmeiices  at  eol,  1179. 


Digitized  by  LjOOQIC 


XXVIU 


TABLE  OF  CASES 


Goburg  Hotel  v,  London  County  Council  .  1621, 

1627 
Cochran  V.  Leckie'8  Trustee      ....  1026 

Cochrane,  In  re 2076 

v.OgUby;  OgUby,Inre    .     .     .     .2848 

V.Traill 1576 

Cock,  In  re ;  ShilBon,  ex  pcurte  ....    118 

Cockbum  v.  Edwards 1700 

Cocker  V.  MoMuUen 1184 

Cocks  V.  Bruce,  Searl  &  Good    ....  2470 

Codd  V,  Delap 1919 

Cogginv.  Dufi 1617 

Coghlan  v,  Cumberland 27 

Cohen,  In  re ;  Trustee,  ex  parte      .     .     .    117 

V.  Kusohke    .........  1966 

V,  Tannar 1287 

Cohen  ft  Cohen,  In  re  (No,  2)    ....  2466 
Cohen's  Executors  and  London  County 

CounoU,  In  re 882,  848 

Colbeok  v.  Ashfield 865 

Colchester  Grammar  School,  In  re      .     .    240 

Coldough,  In  the  goods  of 2794 

Cole,  In  re ;  Attenborough,  ex  parte    .     .      84 
1;.  Alloot ;  Friend's  Settlement,  In  re  911, 


V,  Brown 1888 

,       V.  Langford 1945 

Coleman  v,  Coleman 2658 

V.  North 504,  804 

Coleman's  Depositories,  Lim.,  and  Life  and 

Health  Assurance  Association,  In  re      .  1024 

Coleman's  Estate,  In  ret 1184 

Coleraine  Bural  Council,  In  re;  Giveen, 

ex  parte 2252 

,  In  re ;  Lyle,  ex  parte 2252 

Coles  V.  Anderson 1515 

V.Coles 2288 

and  Bavenshear,  In  re 24 

Coley,  In  re ;  Gibson  v.  Gibson      .     .     .  2267 

,  In  re;  Hollinshead  v.  Coley  .     .     .  2844 

Colingv.  Haden;  Haden,  Inre  .  .  .2279 
College  Street  U.F.  Church  v.  Edinburgh 

Parish  Council 1841 

CoUess  V.  New  South  Wales  Minister  for 

Lands 260 

Collier,  Ex  parte ;  Crow,  In  re  ...     .      79 

,  In  re ;  Dan  Bylands,  ex  parte    .     .      88 

Collingham  v,  Sloper 2580 

CoUings  V.  Wade 1897 

Collins,  ^  partie ;  Keen,  Jnre  .     .      115,  2987 

V.  Collins 1496 

V,  Homsey  Urban  Council      .     .     .  1898 

i u.  Simpson  Steamship  Co 2800 


Collis,  Ex  parte ;  Bex  r.  Bank  of  England  1784 

V.Carter 547 

CoUison  V.  Warren 1981 

Colls  V.  Home  and  Colonial  Stores.     .     .    719 

CoUyer  v.  Isaacs 129 

CoUyer-Bristow  &  Co.,  In  re ;  Fletcher,  ex 

parte 2461,2462 

Colman  v.  Great  Eastern  Bailway  .  .  .  2020 
Cohie  Valley  Water  Co.  V.  HaU  .  .  .  2687 
Colonial  Bank  of  Australasia  v.  Marshall .  71 
Colonial  Sugftr  Befining  Co.  v^Att..Gen. 

for  Victoria 266 

V.Irving 257,269,2498 

Colonial  Trusts  Corporation,  In  re ;  Brad- 

shaw,  ex  parte 418 

Colquhoun's  Trustees  v.  Colquhoun     .     .        4 

Columbus,  The 2414 

Columbus  Co.,  Lim.  v.  Clowes  .     .      677, 1752 

Colville  V.  Tigue 1580 

Colvine  v.  Anderson  ft  Gibb 1588 

Colwell  V.  St.  Pancras  Borough  Council    .  1758 

Comber  v.  Leyland 1906 

Combined    Weighing    and     Advertising 

Machine  Co.,  In  re 60,  61 

Comiskey  v.  Bowring-Hanbury ....  2881 

Comitti  V.  Maher 178,809 

Commercial  Gas  Co.  v.  Poplar  Borough 

CouncU 1656 

Commissioner    of    Public   Works    (Cape 

Colony)  V.  Logan 251,1261 

Commissioner  of  Stamp  Duties  v.  Salting  2059 
Commissioner  of  Trade  and  Customs  v. 

BeU 296 

Commissioners  of  Stamp  Duties  of  New 

South  Wales  V.  Stephen 266 

Commissioners  of  Taxation  v.  Antill    .     .    264 

V.  Mooney 264 

v.Kirk 268 

V.  Palmer 668 

V.  St.  Mark's  Glebe  Trustees  ...     265 

Common  Petroleum  Blngine  Co.,  In  re; 

Eisner's  and  McArthur's  Case     ...    877 

Commonwealth,  The 2405 

Commonwealth  Portland  Cement  Co.  v. 

Weber,  Lohmann  ft  Co 1959 

Compagnie  IndustrleUe  des  P4trolee'  Ap- 
plication, In  re  .  2587 

Compania  Naviera  Vascongada  v.  Churchill 

ft  Sim 2858 

Companies  Guardian  Society,  In  re ;  Lord 

WaUscourt's  Case 891 

Components  Tube  Co.  V.  Naylor  ...  880 
Compton  (Lord)  v.  Oxenden  ....  1606 
Concessions  Acquisitions  Syndicate,  In  re    878 


NoTX.~Vbi.  IL  oommeHcei  ai  cd.  1179. 


Digitized  by  LjOOQIC 


TABLE  Of  CASES. 


XXIX 


COL. 

Condron  v.  IVral 1651 

Conkm  v.  Moldowney 1140 

Conn,  In  re ;  Conn  v,  Bnrns  ....  2819 
CcmnoUy  v.  Consumera'  OoicUge  Oo.   .     .  1984 

V.  Keating 2247,3662 

V,  Leahy 1280 

to  Sheridan  and  Russell,  fix  parte    .  2467 

Connor  v.  Butler 1349 

V.  Quest 2508 

Condley  v,  Qnick ;  Delaney,  In  re  .     .     .    228 

Consett  Iron  Co.,  In  re 820 

Consett  Urban  Council  v.  Crawford  1860, 1884 
Consolidated  Car  Heating  Co.  V.  Came  .  1798 
Consolidated  Exploration  anq  Finance  Co., 

£x  parte;  Leeds  and  Hanley  Theatres 

of  Varieties,  In  re 470 

,  Inre 457 

V,  Mnsgrave 528 

Ccmstahle  and  Cranswick,  In  re  .  ;  .  1191 
Conetantinidi  v.  Constantinidi  [1908]  .     .    981 

1,. (No.  2)  [1904] 958 

r. and  Lanoe 946 

Continental  Caontchonc  and  Gntta-peroha 

Co.v.Kldnwmi 1690,1691 

Conway,  Ez  parte ;  Bez  v.  Drinkwater  .  1119 
Coode  V.  Hartyn ;  Martyn,  In  re  .  .  .  2282 
Cook,  In  re ;  Crippe,  ex  parte    .     .      100,  2477 

,  In  the  goods  of 2776 

V,  Mitcham  Common  Conservators   .    811 

V.  Ricketson 259 

V,  Sprigg 250, 1084 

Cooke  V,  Gibson ;  Crawford,  In  re  .     952,  2286 

V.  Hawarden  Waterworks  Co.      .     .  1165 

V,  Stevens ;  Stevens,  In  re      ...    889 

and  Holland's  Contract,  In  re     .     .  2675 

Cooksey,  In  re ;  Portal,  ex  parte  ...  181 
Codlgardie  Gold  Fields,  In  re;  Fleming, 

exparte 815,2455 

Coombs  V,  Coombs 987 

Coonan  v.  O'Connor 1705 

Cooper,  Inre 2478 

,  In  the  goods  of 2775 

V,  Belsey 2281 

V,  Blakiston 2116 

V.  Caledonian  Bailway 1750 

V.  Fife  Coal  Co 1591 

V,  Qjers ;  Gjers,  In  re 797 

V.  Hawkins 665 

V.  Bose 2184 

V.  Skinner;  Skinner,  Inre     .     .     .2598 

17.  Wallis 605 

Coopw  A  Crane  v.  Wight 1546 


COL. 

Cooper  A  Crondace's  Contract,  In  re  .     .  2655 
Cooper  &  Greig  v,  Adam 1515 


845 
919 

1797 

915 
2251 


Cooper,  Cooper  &  Johnson,  In  re  .  .  . 
Cooper  King  v.  Cooper  King  .... 
Cooper  Patent  Anchor  Bail  Joint  Co.  v. 

British  Electric  Equipment  Co.  .     .     . 
Co-operative  Drapery  and  Famishing  Co. 

17.  BUgh 

Coote,  In  re ;  Coote  v.  Cadogan      .     .     . 

V.Ford 545,1924 

Cope  V.  Breslin 841 

Copestake  v.  Hoper    .......    548 

Copiapo  Mining  Co.,  In  re 818 

Copin  V,  Adamson 1104 

Cophmd's  Settlement,  In  re;  Johns  v. 

Garden 795 

Coppen  V,  Moore 648,  2542 

Coppinger  v.  Sheehan 871 

Copsey  V.  Copeey 924,  981 

Corbet  v.  Glasgow  Iron  and  Steel  Co.  .     .  1571 
Corbett,  In  re ;  Corbett  v,  Cobham  (Vis- 

oomit) 2898 

17.  Badger 1628 

17,  Pearce 1485 

17.  Sonth-Eastem  and  Chatham  Bail- 
way    .     •     2017 

Corbishley,   Ex   parte;   Beg.  17.   Bobin- 

flon 158 

Cordey  v.  Cardiff  Pure  Ice  Co 68 

Cordilleras,  The 2407 

Coremt7.  WaU 690 

Corinthia,  The 2418 

Combrook  Brewery  Co.  v.  Law  Debenture 

Corporation 425 

Comewall  t7.  Prioleau 784 

Comfoot  17.  Boyal  Exchange   Assurance 

Corporation 1049,2521 

Comford  17.  Qarlton  Bank 1446 

Cornwall  17.  Henson  [1899] 2484 

V, [1900] 2627 

ComwalliB-West  and   Munro's  Contract, 

In  re 

Corsellis,  In  re ;  Freeborn  v,  Napper 

17.  London  County  Council.     .     .     .  2710 

Cory,  In  the  goods  of 2786,  2797 

17.  Harrison 582 

Cory's  Case;  National  Bank  of  Wales,  In  re  854, 

858,  860,  401 

Cosgrove  17.  Partington 1518 

Cossey  17.  CoBsey 2765 

Costa  Bica  Bailway  17.  Forwood      ...    855 

Coster  17.  Headland 1865 

Cotgrave,  In  re ;  Mynors  v.  Cotgrave    .     .    490 


Norm,— Vol,  IL  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


XXX 


TABLE  OF  CASES. 


189 


Gottey  V.  National   Provincial  Bank  of 

England 1711 

Oonghlin  v.  Gillison   .......      67 

Ooulden,  In  re ;  Ooulden  v,  Conlden    , 
Oonll'g  Settled  EBtateB,  In  re     .     . 

CoulBon  V,  Davidson 1834 

Coulthard  v.  Consett  Iron  Co 1590 

Coulton'fl  Trustees  t;.  Conlson  ....  2277 
Counties   Conservative   Benefit  Building 
Society,  In  re ;  Davis  v.  Norton  .     .     . 
County   Theatres   and   Hotels,    Lim.  v, 

Knowles 35 

Gouper  v.  MaoKenzie 2291 

Gourtenay,  In  re ;  Pearoe  t;.  Poxwell    .     .  2882 

V.  Courtenay 2614 

Couturier,  In  re ;  Couturier  v.  Shea  .  .  2905 
Covington  v.  Metropolitan  District  Railway  586 
Cowan  v.  North  British  Railway  200,  217. 2009, 

2010 
Cowan  &  Sons  v.  North  British  Railway 

(No.  2) .2082 

Cowardin,  In  the  goods  of 2796 

Cowen  V,  Truefitt 684, 1188, 1185 

Cowes  Urban  Council  v.  Southampton,  Isle 
of  Wight,  and  South  of  England  Steam 

Packet  Co 2719 

Cowley,  In  re 1007 

Cowley  (Earl)  t?.  Cowley  (Countess)      941, 1807 
(Etal)  V,  Inland  Revenue  Commis- 
sioners      2091 

Cowling  V,  Topping 887 

Cowper  t;.  Laidler 725 

Cox  V.  Bleines 2192 

v.Cox 941 

1?.  Davies 1808 

1?.  Dublin  Distillery  Co 420 

v.  English,  Scottish,  and  Australian 

Bank 14^,  1989 

t^.Hoare 2168 

V,  Merriman ;  Ash  v.  NichoU  ...    777 

V.  Truscott 562 

Coyle  t;.  M'Padden 1294 

Coylton  Coal  Co.  v,  Davidson  ....  1528 
Cozens,  In  re ;  Miles  v.  Wilson  ....  2842 
Crabtree  v.  Fern  Spinning  Co.  .     .    1464, 1470 

v.Skelton 1345 

Crace,  In  re ;  Balfour  v.  Crace  ....  1982 

Craftsman,  The 2404 

Crage  v.  Pry 2186 

Craig  v.  Boyan 1141 

V.  Dowding 1799 

V.  Greer 12^ 

17.  Nicholas 49,2528 


Crandon,  In  the  goods  of 2774 

Crane,  In  re ;  Adams  v.  Crane  ....  2878 

Crane  v,  Ormerod 012 

Cranston,  In  re ;  Webb  v.  Oldfield  ...     229 

Craske «.  Wade 580 

Crathie,The 2408 

Craven's  Mortgage,  In  re ;  Davies  v.  Craven  2120 
Crawter  v.  Marvin ;  Marvin,  In  re  .  .  .850 
Crawford, In  re;  Cooke  V.Gibson  .     .962,2286 

V.  City  of  London  Electric  Lighting  Co.    789 

V.  Granite  City  Steamship  Co.     .     .  2390 

V,  Harding 1351 

v.  M*Swiney 1270 

Crawley  v.  White .905 

Crawter  v.  Marvin ;  Marvin,  In  re  .     .     .     854 

Craxton  v.  Craxton 953 

Craythome  V.  Swinburne 1985 

Creasey  v.  Graves ;  Andrew's  Estate,  In  re    2847 
Credit  Assurance  and  Guarantee  Corpora- 
tion, In  re     .     . 343, 480 

Crediton  (Bishop)  v.  Exeter  (Bishop)  .  .  686 
Creditor,  Ex  parte ;  Debtor,  In  re  .     .      81, 86 

Cree  v.  St.  Pancras  Vestry 1365 

Cremins  v.  Guest,  Keen  &  Nettlefold  .  .  1555 
Cressy  v.  South  Metropolitan  Gkts  Co. .     .     908 

Cribb  V.  Kynoch 1*S4 

Crichton  v.  Dairy  Myrtle  Lodge  of  Free 

Gardeners 387 

Crichton's  Oil  Co.,  In  re 478 

Crichton's  Trust,  In  re 1008 

Crick  v.  Nicholls 2750 

Crickitt  t;.  Crickitt 995 

Crigglestone  Coal  Co.,  In  re 454 

,  In  re ;  Stewart  v.  Crigglestone  Coal  Co.  435 

Crimdon,The 2446 

Cripps,  Ex  parte ;  Cook,  In  re  .  .  100,2477 
Crips,  In  re;  Crips  v.  Todd  .....  2234 
Crisp  t>.  London  County  Council  .  .  .  1620 
Critchell  v.  London  and   South- Western 

Railway 191* 

Croasdell  and  Cammell,  Laird  A  Co.,  In  re      24 
Crocker  v,  Plymouth  Corporation  .     .     .  2201 
Crockett  v,  Northampton  Assessment  Com- 
mittee       13*5 

Crofts  V.  Beamish 2826 

Crompton  v.  Lancashire   and  Yorkshire 

RaUway 2007 

Crompton  &  Co. 's  Trade  Mark,  In  re  .  .  2629 
Cronmire,  In  re ;  Cronmire,  ex  parte   .     .    138 

,  In  re;  Waud,  ex  parte      .     .     .  141,  905 

Crosby  V.  Alhambra  Co 1624 

Crosfield  v.  Manchester  Ship  Canal  (No.  1)  44 
V. (No.  2) 2707 


NOTB.— 7oZ.  II.  (eminences  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


XXXI 


Croskerj  v.  Ritchie 498 

GroalADd  v.  HoUiday ;  PoweU,  In  re    .     .  2832 

Oroes  V.  Matthews 1948,1966 

V.  Mutual  Beeerve  Life  Insurance  Co.  1029 


Curl  Brothers  v.  Webflter      .     .     .     .     .913 
Cumock  f>.  Bom ;  Bom,  In  re    .     .     .     .  2473 

Currie  v.  Booth 1980 

V,  Consolidated  Kent  Collieries  Corp.    475 


r.  West  Derby  Union 1846  I and  Timmis's  Patent,  In  re    .     .     .  1800 

Curtice  v,  London  City  and  Midland  Bank    116 


Croese  v.  Wandsworth  District  Board  of 

Works 1668 

Crossfield  v.  Manchester  Ship  Canal  Co.  .      48 

■  t7.  Tanian 1586 

Croaeley  V.  Lee 1196 

Crouan  v.  Stanier 1068, 1069 

Crouch,  In  re ;  Smith,  ex  parte.     ...     116 

17.  Credit  Fonder  of  England  .     .     .  1755 

Croudaoe  v.  Zobel 261,  304 

Crow,  In  re ;  Collier,  ex  parte    ....      79 

tr.  Davis 1628, 1629 

Crowden  v,  Crowden 987 

Crowley  r.  O'Sullivan 510 

Crowlyv.Bergtheil 253,686 

Crowther  v.  West  Riding  Window  Cleaning 

Co 1611 

Croxon,  In  re ;  Croxonr.  Ferrers    .     .     .     495 

Croxton  V.May 812 

Croydon  Corporation  v.  Croydon   Rural 

Council 1449 

Croydon  Rural  Council  v,  Sutton  District 

Water  Co 2946 

Croysdale  v,  Sunbury-on-Thames  Urban 

Council 1377 

Cruddas,  In  re ;  Smith,  In  re ;  Craddas  v. 

Smith 1876 

Cnunpe  v.  Crumpe 2848,2866 

Cmndwell  v.  Trimmer ;  Trimmer,  In  re    .  2854 

Crusader,  The 2417 

Crystal  Palace  Oas  Co.  V.  Idris  .  ...  909 
Cuckfield  District  Council  v.  Goring  1321,2738 

Cullenv.Elwin 2555,2556 

v.Knowles 1892 

Cullen's  Estate,  In  re 2855 

Cumberland  County   Council   t;.   Inland 

Revenue  Commissioners 2141 

Cummings  v.  Damgavil  Coal  Co.    .     .     .  1744 

Cummins  v.  Murray 2780 

r.  Perkins 1931 

Cunard  Steamship  Co.  v.  Coulson  .     .     .  2126 

V,  Marten 1042, 2321 

Cundall  and  Vavasour,  In  re  ...  .  1214 
Cunningham,  In  re ;  Official  Receiver,  ex 

parte 112 

.: v.  Frontier  steamship  Co 2296 

p.M'Donagh. 586 

17.  McGregor 1589 

V,  Maritime  Insurance  Co 1065 


Curtis  v.  Curtis 924,1008 

—  V.  Old  Monkland  Conservative  Associ- 
ation   2105 

V.  Shinner 1465, 1467 

Cussons,  Lim.,  In  re 461 

Cyprean  Fabre  &  Co.  v.  Hall     ....  1922 

D. 

D.  V.  A.  &  Co.  .     .     .     .     .      1921, 1935,  2455 

Dagg  V,  Dagg  and  Speake 956 

Daglish  V,  Barton 24,  42 

Dagnall,  In  re ;  Scan  &  Morley,  ex  parte  .      76 

DaiUy  V.  Watson 1550 

*' Daily   Telegraph"    Newspaper    Co.    v, 

M'Laughlin 305, 1433 

Daintrey,  In  re ;  Mant  and  Mant,  ex  parte    143 

Dakhyl  v.  Labouchere  699 

Daldy  t;.  Midland  Railway 202 

Dale  &  Plant,  Lim.,  In  re 362 

Dalgleish  D.  Lowther .    714 

Dallas,  In  re 1709 

Dallimore  t;.  Tutton 1144 

Dallington,  The,  and  the  Socotra  .  .  .  2397 
Dallmeyer,  In  re ;  Dallmeyer,  ex  parte  149 
Dalrymple,  In  re ;  Bircham  v,  Springfield  2092, 

2224,  2867,  2113 
Dalton  Overseers  v.North-Eastera  Railway  2733 

Daly  v.  Edwardes 1218 

Damper  v.  Bassett 736 

Daniel  V.  Ocean  Coal  Co 1594 

17.  Whitehouse 2547 

Daniell,  Ex  parte ;  Deakin,  In  re  .      100,  2477 

Danson,  In  re 1911 

Danubian    Sugar    Factories    v.    Inland 

Revenue  Commissioners 2141 

Darby's  Estate,  In  re  ;  Rendall  v.  Darby  1717 
Darley  v.  Hodgson ;  Hodgson,  In  re    .     .  1868 

v.  Percival     ........  1884 

Darling  V.  Raebum 2807,2318 

Darling's  Trustees  v.  Caledonian  Railway   2703 

Darlington  v.  Roecoe 1557 

Darlow  v,  Shuttleworth  .     .     .  .618 

Damley  (Earl),  In  re ;  Clifton  v,  Damley   2516 

DariJ,The 2415 

Dartford  Brewery  Co.  v.  County  of  London 

Quarter  Sessions 1128 


NoTB.— FbZ.  11.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


ZXXll 


TABLE  OF  CASES. 


OOL. 

Dartford  Brewery  Co.  v.  Moaeley   .     .     .  1944 

«.  TiU 1229 

Dartford  Rural  Oonndl  v,  Bexley  Heath 

RaUway 2004 

Datmoey  v.  HoUoway 706 

Davenport  v.  ApoUinarU  Go 2544 

V.  MarshaU 2279 

Dayentry  Diatrict  Oooncil  v.  Parker  .  .  2784 
Dayey  v.  Boome ;  Boome,  In  re    .     .     .    680 

r.  Hinde  (No.  1),  [1901]     ....    764 

V. [1908] 748 

v.  Williamson 482 

David  V.  Bees 578 

and  Matthews,  In  re 1777 

Davidson,  In  re ;  Davidson,  ex  parte  .  .  2481 
t;.  Summerlee  and  Moesend   Iron 

Co 1561 

Davidson's  Trustees  t;.  Davidson    .     .     .  2814 

Davidsson  v.  Hill 1754 

Davies,  In  re;  Ellis  V.Roberts.  .  .  .2599 
,  In  re ;  Equitable  Investment  Co.,  ex 

parte 177 

«.  Burnett 1141,1145 

V,  Craven ;  Craven's  Mortgage,  In  re  2120 

V.Edwards 1294 

V.  Evans  [1898]  .......  1126 

V. [1902]     .......     864 

V.  Harrison ;  Lewis,  In  re      ...  2517 

V.Hood 1897 

V.Jeans 896,1820 

V.Jenkins 178,179 

V.  Jones   * 2778 

V.  Main  Colliery  Co 1592 

V.  Parry 848 

V.  Seisdon  Assessment  Committee    .  1850 

V.  Tagart ;  Weston,  In  re  .    129,  978,  2597 

V.Thomas 1442,2659 

V.Witts 2071,2089 

and  Bhondda  Urban  Council,  In  re  .  1842 


Davies  Brothers  v.  Davies  .  . 
Davies'  Trusts,  In  re  .  .  .  . 
Davis,  Ex  parte ;  Clements,  In  re 

,  In  re ;  Davis  v.  Davis  .     . 

,  In  re ;  Goodman,  ex  parte 

,  In  re ;  Griffith  v.  Davis    . 

,  In  re ;  Hannen  v.  Hillyer 

,  In  the  goods  of  .     .     .     . 

V.  Benjamin 

V.  Bromley  Corporation 

V.  Bromley  Urban  Council 

V.  Harris 

V.  Hutchings      .... 


575 

1870 

80 

2589 

112 
2806 

289 
2782 

547 
1897 
2570 
1196 
2600 


COL. 

Davis  V.  Hyman    ...  * 1782 

V.Ingram 1767 

V.  Norton ;    Counties  Conservative 

Permanent  Benefit   Building   Society, 

In  re 189 

V.  Petrie 110, 157 

v.Reilly 168 

V.  Stoddart    ..*.....     898 

V.  Town  Properties  Investment  Cor- 
poration   1286 

V.  Witney  Urban  Council  ....  1874 

V.  Woodfleld 1864 

Davoren  v.  Wootton 1894 

Davy,  In  re ;  HoUingsworth  v.  Davy  .     .  2887 

V.  Scarth 1779 

V.Waller 1962 

Dawes  v.  Ixor ;  Bamett,  In  re  .     .     .     .  1870 

V.  MiUer ;  Brocket,  In  re  .     .     .     .  28^6 

V.Wilkinson 18&5 

Dawnay,  Lim.,  In  re 861 

Dawson,  In  re ;  Arathoon  v.  Dawson  .     .  2516 

,  I^  re ;  DaWsoii,  ex  parte        .     .     .    122 

V.  African  Consolidated  Land  and 

Trading  Co 846 

V.  Braime's  Tadcaster  Breweries,  Lim.    428 

V.  Dawson  [1906] 820 

V. [1907] .937 

V.  Higgins ;  Grainger,  In  re    .     .     .  2816 

V.  Great  Northern  and  City  Railway      51, 

1257,  2662 

V.  Inland  Revenue  Commissioners    .  2149 

V.  Isle 70 

— -  V.  M*Clelland 1898 

V.  M'Groggan 740 

V.  Rokeby  (Lord) 694 

V.  Smart 2214 

Day,  Elx  parte ;  Mellison,  In  re      ...     847 

,  In  re ;  Day  v.  Sprake 2850 

,  In  re ;  Hammond,  ex  parte  .     .     .     155 

V.Day 951 

V.  Glaister 2161 

V.  Kelland 1721,1782 

V.Riley 

V.  Singleton 

Day  and  Night  Advertising  Co.,  In  re; 

Upward  V.  Day  and  Night  AdveridsingCo.  1944 
Dayrell,  In  re ;  Hastie  v.  Dayrell  .     .     .  2894 

D'Emden  v.  Pedder 256 

D'Este  Settlement  Trust,  In  re ;  Poulter 

V.  D'Este 1878 

D'Bsterre  v.  Waverley  Typewriter,  lim. ; 
Waverley  Typewriter,  Lim.,  In  re     184,  466, 

2496 


Note.— Fo^  IJ.  cvmwwyw  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES, 


XXXIU 


OOL. 

D'Bynoourt  t7.  Gregory 870 

De  Beauvais  V.  Green 748 

De  Beers  Consolidated  Mines,  Lim.  v.  Howe  2106 
De  Bemales  t7.  New  York  Herald  .     .     .  1906 

De  Braam  V.  Ford 179 

De  Getto  v,  Hope ;  Hope's  Settled  Estates, 

Inre 2360 

De  GlifEord  (Lord),  In  re;    De  Clifford 

(Lord)  V.  Qoilter 2610 

De  Falbe,  In  re ;  Ward  v.  Taylor   .     .    29, 869 

De  Freyne  V.  Rtjsgibbon 1987 

V.  Johnston 1937 

De  Galve  (Countess)  v.  Gardner ;  Anglesey 

(Marquis),  In  re 827,  837 

De  Gorier  v.  Attenborough 1971 

De  Hart  v.  Campania  Anonima  de  Seguros 

"Aurora" 1064 

De  Hoghton*  In  re;  De  Hoghton  v,  De 

Hoghton  (No.  1) 2096 

De  Jsger  v,  Att..Gen.  of  Natal  ....  1086 

De  la  Bere  <;.  Pearson,  Lim 1752 

De  la  Coorv.  Clinton 834 

De  Larragmti,  In  re 1482 

De  Laasalle  v.  Guildiord  .  .  .  816,  1212 
De  Laobenque  v,  De  Laubenque  .  .  .  980 
De  Moleyn's  and  Harris's  Contract,  In  re  1435 
De  Nicols,  In  re ;   De  Nicols  v.  Curlier 

[1896] 981,1099 

,  In  re;  De  Nicols  v.  CurUer  [1900]  609, 1088 

De  Pass  v.  Sonnenthal ;  Salaman,  In  re 

2848,2877 
De  Pothonier,  In  re ;  Dent  v.  De  Pothonier  2585 
De  Prato  V.  Partick  (Provost)  ....  2218 
De  Quetteville  v.  De  QuetteviUe    .     .     .  2086 

De  Romana  v.  Roberts 756 

De  SilTa  V.  Att.-Gen.  for  Trinidad  .  .  .  800 
De  Stedingk,  Ex  parte ;  Hopkins,  In  re  .  136 
De  Verges  v.  Sandeman,    Clark   &   Co.  899, 

1721, 1722 
De  Wilton,  In  re ;  De  WUton  v,  Montefiore  919, 

1098 

De  Witte  v.  Addison 876 

Deacon's  Trusts,  In  re ;  Deacon  v.  Deacon  2903 
Deakin,  In  re;  Cathcart,  ex  parte  ...    824 

,  In  re;  Daniel,  ex  parte     .     .      100,  2477 

Dean  v.  Bnlmer 2779 

Deane  v.  Wilson 1477 

Deane's  Trusts,  In  re ;  Dudley  t?.  Deane  .  2276 

Debenham  v»  Sawbridge 2645 

Debtor,  Inre;  Baker,  ex  parte.     ...      91 

,  In  re ;  Creditor,  ex  parte  [1902]       .      86 

,  In  re ;  Creditor,  ex  parte,  [1907]  81 

, ,  In  re;  Debtor,  ex  parte  [1898]    .     .      75 


COJk. 

877 


91 

90 

84 
91 
81 


Debtor,  In  re ;  Debtor,  ex  parte  [1903] 

,  In  re;    Debtor,  ex  parte   (No.  1) 

[1905] 

,  In   re;   Debtor,  ex  parte  (No.  2) 

[1905]      

,  In  re ;  Judgment  Creditor,  ex  parte, 

[1902]      

,  In  re ;  Official  Receiver,  ex  parte 

,  In  re ;  Rock  Red  Brick  Co.,  ex  parte 

Deeley  v.  Perkes 1788 

Deep  Sea  Fishery  Co.,  £x  parte ;  Fenwick, 

Stobart  &  Co.,  In  re     .     .  162, 169,  868, 1757 
Deeping,  Ex  parte ;  Richards,  In  re    .     .     186 

Deerhound,  The 2889 

Defries&Co.,Inre;  Bowenv.Defries&Co.  427 
Deighton  and  Harris'  Contract,  In  re  .     .  2656 

Delage  v.  Nugget  Polish  Co 2124 

Delahunty,  In  re ;  O'Connor  t;.  Butler  .  2872 
Delany,  In  re ;  Conoley  v.  Quick    .     .     .     228 

and  Deegan's  Contract,  In  re  .    2640,2650 

Delves  v.  Gray 2654 

Demer  v.  Cook 1160, 1988 

Demerara  Electric  Co.  v.  White     .     .     .  1758 

Dempster  v.  Hunter 1541 

"  Den  of  Ogil "  Co.  v.  Caledonian  Railway     196 
Denaby  and  Cadeby  Colliery  Co.  t;.  Don- 
caster  Union      1842 

Denaby  and  Cadeby  Main  Collieries  v, 

Yorkshire  Miners'  Association    .      583,  2557 
Dene  Steam  Shipping  Co.  v.  Bucknall      .  2312 

Denham  &  Co.,  In  re 354 

Denholm's  Trustees  t;.  Denholm  .  .  .  2846 
Denison  v,  Orman ;  Simmons,  In  re  .  .  1874 
Denman  v.  Westminster  Corporation  .     .  1658 

Dennett  v.  Atherton 1236 

Dennis,  In  the  goods  of 2796 

Dennison  v.  Orman ;  Simmons,  In  re  .     .  1606 
Dent  V,  De  Pothonier;  De  Pothonier,  In  re  2585 
Denton,  Ex  parte ;  Reg.  v.  Sharman  1115, 1117 
,  In  re ;  Licences  Insurance  Corpora- 
tion V,  Denton 1985 

Derby  v,  Bloomfield 894,  904 

Derby  Corporation  v,  Derbyshire  County 

Council 711 

Derbyshire,  In  re;    Webb  v,  Derbyshire  983, 

2872 

v.  Houliston 1348 

Derenburg,  Ex  parte ;  Rowe,  In  re      .     .     142 

Dermatine  Co.  v.  Ashworth 365 

Derwent  Rolling  Mills  Co.,  In  re;  York 
City  and  County  Banking  Co.  v.  Derwent 

Rolling  Mills  Co 433 

Deutsche  National  Bank  v.  Paul    .    1905, 1906 


NoTB.— Fol.  II.  commencM  at  col,  1179. 


Digitized  by 


Google 


XXXIV 


TABLE  OF  CASES. 


Development  Company  of   Central   and 

West  Africa,  In  re 840 

Devlin  v.  Jeflray's  Trustees 1743 

Devonald  v.  Bosser 614 

Devonian,  The 2894 

Devonport  Corporation  v.  Tozer  671, 1809, 1892 
Devonshire  (Dnke)  v,  Brookshaw  .  .  .  1224 
Dewar  v.  City  and  Suburban  Baoecourse  Co.  1762 

V.  Goodman 1240 

1;.  Tasker 1462 

Dewart  v,  Neilson 1148 

Dexine  Patent  Packing  and  Bubber  Co., 

In  re 338 

Diamond,  The. 2293 

Dibden  v.  Skirrow 2720 

Dick  V.  East  Coast  Bailways      ....     194 

Dick's  Trustees  v.  Dick 228 

Dickin  and  KelsalVs  Contract,  In  re  .  .  2242 
Dickins  v.  Banderson       ....    1332,1340 

Dickinson  v.  Barrow 610 

V.Forsyth 1824 

V.  Shepley  Sewerage  Board     .     .     .  2687 

Dicks  V.  Dicks 977 

Dicksee,  Expartc;  Pope,  In  re.     .     .     .     129 

V,  Hoskins 1617 

Didcot,  Newbury,  and  Southampton  Bail- 
way  v.  Great  Western  Bailway   ,     .     .     207 
V.  London  and  South- Western  Bail- 
way     206,  208 

Didisheim  v,  London   and  Westminster 

Bank 1104, 1436, 1443 

Diederichsen  v,  Farquharson     ....  2349 

Dierken  v.  Philpot 603 

Diestel  v.  Stevenson 1809 

Digby  V.  Financial  News,  Lim.  .  .  .  699 
Dillon,  In  re ;  Official  Beceiver,  ex  parte  .     162 

v.  Bath  (Marquis) 2102 

Dilworth  v.  New  Zealand  Commissioner  of 

Stamps 800 

Dimond  v.  Newbum ;  Freeman,  In  re      .    794 

Dingle  v.  Coppen 849, 1720 

Dixon  v.  Winch 1729 

,  In  re ;  Dixon  v.  Charlesworth    .     .  2806 

,  In  re;  Heynes  v.  Dixon  183, 184,  984,  986 

,  In  re ;  Penfold  r.  Dixon    ....  2086 

,  In  re ;  Tousey  v.  Sheffield      .     .     .     681 

,  In  re ;  Trustee,  ex  parte  ....     116 

• V.  Bradford  and  District    Bailway 

Servants'  Coal  Supply  Co 1209 

V.  Chester 2746 

P.Dixon 1779,1983 

V.  Kennaway 386 

V.  Steel 1983 


Dixon  v.  Treasury  Solicitor 2766 

Dobell  V,  Dulton ;  Goulding's  Settlement, 

In  re 1874 

V.Green 2320,2324 

Dobson  V.  United  Collieries,  Lim.  .     .     .  1648 

Dockrell  v.  Dougall 690 

Dod's  Charity,  In  re 246 

Dodd  V.  Dodd 964 

V.  Evans ;  Bird,  In  re ;  Evans,  In  re    2699 

Dodds  V.  Pearson ;  Carter,  In  re     .     .     .  2864 
V.  South  Shields  Assessment  Com- 
mittee       1867 

Dodson,  In  re ;  Gibson  v.  Dodson  .     .     .  2087 

v.  Dodson 932 

V,  Downey .  1773 

Dodworth  Urban  Council  v.  Ibbotson  .     .  1408 

Doherty  v.  Thompson 676 

Doig  V.  Anthony,  Birrell,  Pearce  &  Co., 
Lim.;  Anthony,  Birrell,  Pearce  &  Co., 

In  re 819 

Dollar  V.  Parkington 606 

Dominion  Brewery  v.  Foster     ....     441 
Dominion  Cotton  Mills  Co.  v.  General  En- 
gineering Co.  of  Ontario 286 

Don  Francesco  v.  De  Meo 2160 

Donaldson,  In  re 986 

V,  Butter  ;  Butter,  In  re   .     .     .     .919 

V,  South  Shields  Corporation  .     .     .  1894 

Donelan's  Estate,  In  re 2099 

Donovan,  In  the  goods  of 2796 

Dora  Forstor,  The 1048 

Dormer  (otherwise  Ward)  r.  Ward.     .     .    974 

Doman  v,  Allan 2 

Dorrian  V.  M»Hugh 1137 

Dort^  V.  South  African  Superadration ,  Lim.    410 

Doswell  V.  Cowell 1628 

Dott  V.  Bonnard 1919 

v.Brickwell 879 

Dottridge  V.  Crook 626 

Dougal,  Ex  parte ;  Bex  v.  Parke    .     .     .  1161 

Dougan  v,  Macpherson 2696 

Doughty  V.  Lomagnnda  Beefs,  Lim.    .  317,  444 

V.Walker;  Bette,  In  re     ....     846 

Douglas,  In  re ;  Douglas  v.  Simpson   .     .     232 

V.  Bolam 2613 

V.  Sander 262 

V.Smith 769 

and  Powell's  Contract,  In  re  .    2696,  2650 

Douglas,  Norman  &  Co.,  In  re  .     .     .     .  2478 

Dover  v.  Pressor 773 

Dover  Coalfield  Extension,  Lim.,  In  re    ,    860 
Dovey  v.  Cory 841,  853 


NOTE.— Vb/.  II,  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE   OF  CASES. 


XXXV 


Dovey  r.  Morgan ;  Gwawr-y-Gweithyr  In- 

dufltrial  and  Provident  Society,  In  re   .  1001 
Dow  V.  Gassaigne ;  AUan,  In  re      ...  2888 
Dowden  &  Pook,  Lim.  v.  Pook  ....     527 
Dowding*8  Trusts,  In  re ;  Gregory  v»  Dow- 
ding    2278 

Dowds  f7.  Bennie 1558,1568 

Dowlais,  The 2844 

Dowling  V.  Dowling  [1898]  ....  925,  980 

V. [1902] 2805 

Dowsett,  In  re ;  Dowsett  t;.  Meakin     .     .  2811 

V,  Oulver ;  Lepine,  In  re   .     .     .     .     842 

Dowson  V.  Macfarlane 1107 

Dowaon  &  Jenkins*  Contract,  In  re  -  1721, 1953 

Doyle  V.  Crean 2272 

^  V.  Foley 1800 

and  0*Hara*s  Contract,  In  re  .     .     .  1221 

Drake  v,  Sykes ;  Sykes,  In  re  .  .  .  .  2762 
Drax,  In  re ;  Dnnsany  (Baroness)  v.  Saw< 

bridge 495 

,  In  re ;  Saville  v.  Drax      ....  1702 

Drayton  t7.  Loveridge ;  Loveridge,  In  re  .  1780 
Dredge  v.  Conway,  Jonee  &  Co.       .     .     .  1512 

Drosel  «.  Ellis 9% 

Drew,  In  re ;  Drew  v.  Drew      ....  2844 

p.  Norbury  (Lord) 2056 

Drewett  v.  Edwards 1944 

Driefontein  Consolidated  Mines  v.  Janson  1080 
Driffield  Gas  Light  Co.,  In  re    ....     479 

Drinunie  v.  Davies 512 

Drinoqbier  v.  Wood 336,  1891 

DriscoU  V.  Battersea  Borough  Council      .  1659 

V,  Poplar  Board  of  Works  ....  1741 

Driver,  In  re ;  Official  Receiver,  ex  parte*.  122 
Drogheda  Steam  Packet  Co.,  In  re  .  .  390 
Droitwich  Borough  (Election  of  Auditors), 

In  re .     564 

Druce,  In  the  goods  of 2790 

t;.  Druce 970 

V,  Young 760 

Drucker,  In  re ;  Basden,  ex  parte  (No.  1)      110 

,  In  re;  Basden,  ex  parte  (No.  2) .     .     112 

Druitt,  In  re ;  Druitt  v.  Dehler  .  .  .  2588 
Drury  v,  North-Eastem  Railway  .     .  192, 2027 

p.  Rickard     ........  1615 

Du  Bochet,  In  re ;  Mansell  v,  Allen  .  .  2834 
Du  Cane  and  Nettlefold's  Contract,  In  re  2243, 

2246 

Du  Cros  V,  Lamboumc 646,  648 

Du  Pasquier  v.  Cadbury,  Jones  &  Co.  .     .     574 
Dublin    Corporation   v.    Bray   Township 
Commissioners 813 


Dublin  Corporation  v.  Irish  Church  Mis- 

sions 1322 

1;.  Trinity  College 2495 

Dublin  United  Tramways    Co.    v.  Fitz- 
gerald       2563,2739 

Duo  D*Aumale,  The  (No.  1) 1909 

,  The  (No.  2) 2419 

Duck  V,  Tower  Galvanising  Co.       ...     432 

Duckham  v,  Gibbs 2142 

V,  Great  Western  Railway      ...     196 

Duckworth  v.  Lancashire  and  Yorkshire 

RaUway .      190, 2024 

V,  Lee 2804 

Duder  v,  Amsterdamsch  Trustees  Kantoor  1907 
Dudley  v.  Deane ;  Deane*s  Trusts,  In  re  .  2276 
Dudley  Corporation  v.  Dudley,  Stourbridge, 

and  District  Electric  Traction  Co.   .     .  2017 

Duffield  V,  M*Master 2807 

Duffillt;.  DuffiU 2900 

Dulaney  v.  Merry 155 

Dulieu  V.  White 1750 

Dumigan  v.  Walsh 1132 

Dumphy  v,  Montreal  Light,  Heat,  and 

Power  Co 1747 

Dunbar  v.  Ardee  Guardians 1824 

Dunbeth,  The 2351 

Duncan,  In  re ;  Terry  v.  Sweeting.     .     .    854 

V,  Fife  Coal  Co 1488 

r.  HiU 1960 

V.  Jackson 768 

V.  KniU 2762 

—  V,  Pope 8 

Duncan  &  Co.,  In  re 468 

Dundalk  and  Enniskillen  Railway,  In  re ; 

Roebuck,  ex  parte 2855 

Dundee  and  Arbroath  Joint  Railway  v, 

Carlin 1545 

Dundee  Coal  Co.  v.  Minister  of  Agriculture 

of  Natal 253 

Dunham  v.  Clare 1564 

Dunham  Massey  Settled  Estates,  In  re  .  2256 
Dunkley,  In  re ;  Waller,  ex  parte  .  .  79, 130 
Dunlop  V,  Greer ;  Patterson,  In  re      .     .  2804 

V,  Rankin  &  Blackmore     ....  1576 

Dunlop   Pneumatic  Tyre  Co.  v.  Actien- 

Gesellschaft  ftir  Motor 1901 

V.  Dunlop  Motor  Co 2527 

v.  Maison  Talbot 701 

V.  Moseley     .........  1791 

v.Neal 1792 

Dunmore  v.  Wharam 617,  1944 

Dunn,  In  re ;  Brinklow  V,  Singletou    .     .    836, 

854, 1933 


Note.— 7oi.  IL  cotnmeiices  at  col  1179, 


Digitized  by 


e  i 

Google 


XXXVl 


TABLE  OF  CASES. 


COL. 

Dunn,  In  re ;  Official  Beoeiver,<6x  parte  .     146 

V.  Appleton 672 

V.  Donald  Carrie  d^  Co 1899 

V. ,  orBucknall 2871 

V.Holt 1666 

-——  v.  South  Eastern  and  Chatham  Bail- 
way    606 

Dunning  t;.  Owen 1182 

t>unrayen*B  (Earl)  Settled  Estates,  In  re  .  2266 
Dunsany  (Baroness)  v.  Sawhridge ;  Draz, 

In  re 496 

Dunsany's   Settlement,  In   re;  Nott  v, 

Dunsany  (Baroness) 2280 

Durban,  Ex  parte ;  Smith,  In  re    .     .     .      84 
Durell  V.  Bellinger;  Bellinger,  In  re  .     ,  2690 

Durham  v,  Bobertson     , 66 

Durham  County  Council  «.  West  Hartle- 
pool Borough  Council 1866 

Durose  t;.  Wilson 626 

Durran  v.  Durran 491,  492 

Durrant  v,  Branksome  Urban  Council      .  1879 

Durrow  Brick  Co.,  In  re 2669 

Duthy  and  Jesson's  Contract,  In  re    2668,  2667 
Duus  Brown  ft  Co.  v.  Binning  ....  1069 

Duval  V.  Oans  A  Pick 1906 

Duxbury  v.  Barlow     .......    672 

V,  Sandiford 1212, 1260 

Dye  V,  Patman 1867 

Dyer,  Ex  parte ;  Lake,  In  re     .     .     .     .126 

r.  London  School  Board    ....  2202 

V.  Swift  Cycle  Co 1619 

Pyet,  In  re ;  Morgan  v,  Dyet    ....  2064 
Dymock  v.  Showell's  Brewery  Co.  .     ,     .  1201 


E.  A.  B.,  In  re  [1902] 98 

E.  V.  E.,  [1902] 961 

V. (otherwise  T.)  [1908]  .      971, 1946 

v. [1907] 926 

E.  W.  A.  (a  debtor).  In  re 1986 

Eade,  In  re 848 

Eady  v.  Elsdon 698 

Eales,  In  re ;  Steel,  ex  parte     ....     180 

Earl  v.  Lubbock 1768 

Earle  t;.  Kingscote 997 

East  Fremantle  Corporation  v.  Annois  668,  2601 
East  Ham  District  Council  v,  Aylett  .  .  1409 
East  Indian  Railway  v,  Kalidas  Mukerjee    191, 

2026 
East  India  Bailway  v.  Secretary  of  State 
for  India  ..........  2112 


East  London  Railway  v,  Greenwich  Union  1867 

V.  Thames  (River)  Conservators  814,  2600 

East  Preston  Union  v,  Lewisham  Union  .  1828 
East  ^Stonehouse  Urban  Council  v,  Wil- 

loughby 1290 

East  Yorkshire  Steamship  Co.  v.  Hancock  2848 
Eastbourne  Corporation  v.  Att.-Gen.  .  .  2148 
Eastgate,  In  re ;  Ward,  ex  parte  ...  146 
Eastern  and  South  African  Telegraph  Co. 

V.  Cape  Town  l^mmways  Co. .  .  789, 1767 
Eastern  Inrestment  Co.,  In  re  .  .  .  .481 
Eastern  Telegraph  Co.  v.  Dent .  .  1207, 1221 
Eastick  v.  Smith ;  Smith,  In  re  .  .  .  2681 
Eastman  Photographic  Materials  Co.  v. 

Comptroller-General  of  Patents,  Designs, 

and  Trade  Marks 2681 

Easton  v.  Isted 722 

Eastwood  17.  Honley  Urban  Council    .     .  1876 

Eaton  t;.  Tapley 606 

Ebbetts  V,  Conquest 801, 1248 

Ebbw  Vale  Steel,  Iron,  and  Coal  Co.  v. 

Blalna  Iron  Co 2176 

Eccles  V,  Mills 1216 

Ecclesiastical  Commissioners  v,  Pinney   .   762, 

2486,2660 
Economic  Life  Assurance  Society  v.  Us- 

bome 1609,1700 

Ecroyd  v,  Coulthard  ...  807,  811,  686,  862 

Eddy  i;.  Eddy 288 

Edelstein  0.  Schnler 1766 

Eden  V.  Norih-Eastem  Railway     .     .     .  1688 

Edgar  V.  Plomley 844,2604 

v.  Spain 9 

Edgoome,  In  re 98 

Edge  t;.  Metropolitan  Water  Board     .     .  2689 

v.  Weigel 1899 

Edgill  v.  Alward 2804 

Edinburgh  Corporation  v.  North  British 

Railway 786 

Edinburgh  Magistrates  v,  Lownie  ...  86 
Edinburgh  Water  Trustees  t;.  Sommer- 

ville 2704 

Edinburgh    and   District  Adrated- Water 

Manufacturers'  Defence  Association  v, 

Jenkinson     .........  2664 

Edinburgh  and  District  Water  Trustees  v. 

Clippens  OU  Co.,  [1900] 727 

t;. [1902] 1678,2681 

Edmondson  v.  Birch 696,  718 

Edmonstone,  In  re ;  Bevan  v,  Edmonstone  1869 
Edmonton  Union  v.  Deeley;  Taylor,  In 

re 1489, 1887 

Edmunds  v,  Edmunds 69,  874 


Note  —Vol  IL  comtnencee  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


XXXVll 


COL. 

Edmnnds  9.  Waixgh 1701 

Edmimdflon  v.  Bender  (No.  1)  .  '  .     .     .  2457 

V, (No.  2) 2457 

Edwudes  v.  Barrington 1212 

Edwards,    Ex   parte;    Hex   v.   Bridport 

Coimty  Ck>art  Jndge 1865 

,  In  re ;  Jcmee  v,  Jones 2831 

V,  Edwards 929,  967 

V.  God£rey     .     .     .     .     1488. 1564, 1558 

V.  Guest,  Keen  ft  Nettlefolds,  Lim.  .  1560 

V.  Hood-Barrs 2608 

V.  Liverpool  Oorporation   ....    617 

V.  Pomell 2751 

V.  Smith ;  Unite,  In  re      ....     225 

V.  Steel,  Tonng  ft  Oo 2297 

Edwards'  Estate,  In  re 1696 

Edwards'  Settlement,  In  re 496 

Edyrean  v.  Archer 2857 

Egan,  In  re ;  liOlls  v.  Penton    ....  2867 

Egbert  v.  Short 1929 

Egg  V.  Cr^ '  .     .     512 

Egbam  Bnral  Oonncil  v.  Gk>rdon  .  .  .  2722 
Egmont's  (Earl)  Settled  Estates,  In  re; 

Lefroj  V.  Egmont  (Earl) 2258 

Ehrmann  v,  Bartholomew  .  .  .  .  .  1018 
Ehrmann  Brothers,  Lim.,  In  re ;  Albert  v. 

Ehrmann  Brothers,  Lim 427 

Elvers  9.  Cnrry;  Maxwell,  In  re  .  .  .  2869 
Elderslie   Steamship   C!o.   v.   Borthwick 

(No.  1) 2861 

Eldon  (Earl)  v.  North-Eastem  Bailway  .  1268 
Eleotromobile   Co.   v,    British    Electro- 

mobUeCo 2552 

Elgood  V.  Jones ;  Jones,  In  re  .     .     .     .    845 

Eliaa  v.  Dnnlop 2104 

Ellamv.  Martyn 1798 

Ellen  IT.  Great  Northern  Bailway  ...  2 
EUenborongh,  In  re ;  Towry-Lawi;.  Borne  2264 
Elletaon  v.  Fillers ;  Benson,  In  re       .     .  1925 

EUiman «.  Garrington 532 

Ellinger  v,  Mntoal  Life  Insurance  Co.  of 
NewYorl^ 1031 

Elliot  V.  PUcher 1845 

Elliott,  In  re 75 

,  In  re;  Kelly  v.  EUiott      ....  2899 

,  In  re ;  Tmstee,  ex  parte  ....     114 

v.Cnitohley.     .     .     .    165,515,517,520 

V.Elliott 975 

V.Garrett      ........    714 

v.Liggins 1586 

V.  London  Comity  CoancU     .     .     .  1619 

v.  North 983 

9.  BnsseU 1165,1425,2692 

Not*.— Fb^  11.  commences  at  col,  1179. 


COL. 

Elliott  V.  Yates     ....  ...  2129 

EUls,  Ex  parte 181 

,  Ex  parte ;  Rex  v.  Kettle  and  London 

Connty  Council 1173 

,  In  re ;  Hardoastle  v,  Ellis     ...      64 

V.  Bromley  Rural  Council .     .     .     .  1404 

w.  Camberwell  Assessment  Committee  1668 

V.  Coty 1522 

v.  Ellis 2799 

V.  Ellis  ft  Co 1491 

V.  London  County  Council     .     .     .  1648 

V.  National  Free  Labour  Association   1463 

V.  Pond I960 

V,  Roberts ;  Davies,  In  re  .     .     .     .  2599 

V.  Rowbotham 1193 

V.  Wadeson 1894 

Ellison,  In  the  goods  of 2758 

Elms  V.  Hedges 607 

Elmslie  v.  Boprsier  .  .  .  ;  .  1784, 1790 
EhnviUe,  The;  Goodrich  v.  Owners  of  S.S. 

Elmville  (No.  1) 2293 

,  The  (No.  2) 2294 

Elsdon  V,  Hampstead  Borough  Council    .  1664 
Eisner's  and  MoArthur's  Case ;  Common 
Petroleum  Engine  Co.,  In  re.     .     .     .     377 

Elswick  Park,  The 2416 

Elswick  Steamship  Co.  v,  Montaldi      .     .  2339 

Elvin  V.  Woodward 1510 

Elwes  V.  Hopkins 2731 

Ely,  In  re ;  Trustee,  ex  parte  .  .  .  125,  355 
Ely  Brewery  Co.  t;.    Pontypridd  Urban 

Council 1748 

Emanuel  v.  Symon 1104, 1775 

Emary  v.  Nolloth 1139 

Embiricos  v,  Anglo-Austrian  Bank      .  162, 164, 

1105 

Emden,  The 2412 

Emerson  v.  Henderson ;  Kurtz,  In  re  .  .  844 
Emery  (George  D.)  Co.  v.  Wells  .  .  586,  677 
Emilie  Galling,  The  .     .     .     .     .     .     .  2418 

Emilie  Millon,  The 2301 

Enmierson  v.  Maddison 669 

Emmett,  In  re ;  Jenkins  v,  Emmett  .  .  1285 
Empire  Typesetting  Machine  Co.  of  New 

York  V.  Linotype  Co.    .     .     .     .     700, 2528 
Empress  Assurance  Corporation  v.  Bow- 
ring    1035 

Bmson,  In  re ;  Grain  v.  Grain  ....     486 

Engineer,  The 1056 

England  v.  Layers 1884 

V,  Webb 264 

English  r.  Metropolitan  Water  Board      .  1993, 

2680 


Digitized  by  LjOOQIC 


XXXVlll 


TABLE  OF   CASES. 


COL. 

English  V.  Tynemonth  Corporation     .     .  1192 

—  and  Ayling,  In  re 128 

Engll<th  &  Colonial  Produce  Co.,  In  re  365,  2458 
English  Eleotro-Metallargical  Co.  v.  Glas- 

dir  Copper  Mines,  Lim. ;  Glasdir  Copper 

Mines,  Lim,  In  re 487,1214 

Ennis  Election  Petition,  in  re  .  .  «  •  1806 
Enniscorthy  Urban  Conncil  v.  Field  •  .  1822 
Epsom  Urban  Conncil  v.  London  County 

Council   , 2721 

Equitable  Fire  and  Accident  Office  v.  The 

ChingWoHong 1026 

Equitable   Investment   Co.,    Ex    parte; 

Davies,  In  re 177 

Equitable  Life  Assurance  Society  of  the 

United  States  V.  Bishop 2118 

Ermen,  In  re ;  Tatham  v.  Ermen  .  .  584,  586 
Erskine,  Oxenford  ft  Co.  v,  Sachs  .  .  .  1978 
Esam  V,  Att.-Gen. ;  Wilkinson,  In  re  .  .  288 
Escott  v.  Newport  Corporation  .  1258, 1825 
Escritt  t;.  Wand ;  Wand,  In  re  .  •  .  .  2888 
fisher  and  Dittons  Urban  Council  v,  Marks  2784 
Espuela  Land  and  Cattle  Co.,  In  re  .  .  408 
Esqulmalt  Waterworks  Co.  v.  City  of  Vic- 
toria Corporation 282, 2505 

Essarts  v.  Whinney 2440 

Estlin,  In  re ;  Pritchard  v.  Thomas  .  .  227 
Ethell  and  Mitchell  &  Butler's  Contract, 

In  re 2642 

Euphrates  and  Tigris  Steam  Navigation 

Co.,  In  re 818 

Evan  Price,  In  re ;  Price  v.  Newton    .     .  2861 

Evans,  In  re 2468 

,  In  re ;  Bird,  In  re ;  Dodd  v.  Evans 

1702,  2599 

V.  Chapman 325 

v.  Conway  Justices 1123 

W.Cook 1546,1577 

V.  Evans 923,  932 

V. (No.  1) 952 

V. (No.  2) 817 

V. and  Platts 940 

V.  Gallon 1466 

v.  Griffiths ;  Thomas,  In  re     .     .     .  2470 

17.  Liverpool  Corporation    ....  1356 

17.  Merthyr  Tydfil  Urban  Council  813,  819, 

820 

V.  Weatheritt 1847 

17.  Woods 765 

Eve,  In  re ;  Belton  v.  Thompson    .     .     .  2876 

Everall  v.  Brown 608 

Evered    v.    Leigh;    Oliver's    Settlement, 

In  re 782,  2268 


Eversley  (Viscount),  In  re ;   Mildmay  v, 

Mildmay 495 

Everson,  In    re;     Official   Receiver,    ex 

parte 150, 152 

Ewart  17.  Fryer 1188 

Ewing  17.  Dominion  Bank 805 

Exchange  Telegraph  Co.  v.  Howard    .     .  1012 
Exchange    Trust,    Lim.,    In   re;    Lark- 
worthy's  Case 393 

Exeter  Railway  17.  Great  Western  Railway  2036 
Exploring  Land  and  Mineral  Co.  i7.  Eolck- 

mann 356 

Eynon,  Ex  parte ;  Wiltshire,  In  re      .     .     177 

Eyre  (deceased).  In  re 2067 

,  In  the  goods  of 2763 

17.  Eyre 2771 


P. 


F.17.  F 1005 

Faber  v.  Gosworth  Urban  Council .     .     .  1941 

Failes  t7.  Failes     . 956 

Fairbank  (N.  K.)  Co.  v.  Cocos  Butter  Manu- 
facturing Co 2536 

Fairbrass  17.  Canterbury  Corporation    .     .  1399 
Fairhurst  i7.  Liverpool  Adelphi  Loan  As- 
sociation   997 

Fairweather  17.  York  Corporation    .     .     .  2036 

Falck  V.  WiUiams 504,2513 

Falconer  i7.  London  and    Glasgow    En- 
gineering &c.  Co 1505 

17.  M'Cabe      ........  1488 

Falconer's  Trusts,  In  re;   Property  and 

Estates  Co.  17.  Frost 1886 

Falkingham  i7.  Victorian  Railway  Com- 
missioners      88 

Falkners  Gold-Mining  Co.  17.  M*Kinnery  .     261 

Falls  17.  Alford 2870 

Fanshawe,  In  re ;  Le  Marchant,  ex  parte     131 
Farina  v.  Fickus ;  Fickus,  In  re     .     .     .     505 

Farleigh,  In  re 91 

Farlow  i7.  Stevenson 1246 

Farmer  v.  Glyn-Jones 1604 

V,  Goy  &  Co. ;  Goy  &  Co.,  In  re  .  418,  429 

17.  Inland  Revenue  Commissioners    .  2142 

17.  Long 1684 

17.  Pitt 1699 

17.  Wilson 626 

Farmers'  United,  Lim.,  In  re;  Stephen- 
son's Case 879 

Farndale  17.  Dillon 1189 

Famham  Flint  Co.  v.  Farnham  Union     .  1848 


Note.— FoZ.  IL  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


XXXIX 


Famham^s  Trusts,  In  re ;  Law  Union  and 

Crown  Insurance  Co.  v,  Hartopp  •  .  2267 
Farqnhar  v.  Isle  of  Thanet  Hospital  Board  1357 
Farqnharson  v.  King  ....  809, 1956,  2191 
Farrell,  Ex  parte ;  Rex.  v,  Tolhurst     .     .  1118 

r.  Sunderland  Steamship  Co.  .     .     .  2128 

Farrelly  v,  Corrigan 2760 

Farry  r.  Great  Northern  Railway  .     .     .  1468 

Farthing  v.  Parkinson 1855 

Fanlder'B  Trade  Mark,  In  re      .     .   2582,  2588 

Fanlkner  v.  Regem 688,  659 

Favard  v,  Favard 945 

Fawoett  Association  and  London,Brighton, 

and  South  Coast  Railway 212 

Feam  and  Boucher,  Ex  parte  .  .  .  .1116 
Feamsides,  In  re ;  Baines  v.  Chadwick     .  2087 

Feldniann,  In  re 1608 

Felix,  Hadley  &  Co.  v.  Hadley  ....  1804 
FeU  V,  Charity  Lands  (Official  Trustee)  248, 758 

V.  Lancashire  and  Yorkshire  Railway    614 

FeUowes  v,  Fellowes ;  Clutterbuck,  In  re    2810 

V,  Sedgley  Urban  Council ....  1892 

Felsv.  Hedley 2588 

Felten  v.  Bower 617 

Fenn  v.  Miller 1519 

Fenner  9.  Blake 1208 

Fenton  r.  Thorley  &  Co 1496, 1498 

Fenwick  v,  Macdonald,  Eraser  &  Co.  .  .  2194 
Fenwick,  Stobart  &  Co.,  In  re ;  Deep  Sea 

Fishery  Co.,  ex  parte   .     .162,169,368,1757 

Ferguson  (Petitioner) 378 

V.  Barclay 1525 

V,  Green 1512 

Fergnsson  v,  Malvern  Urban  Council  .     .  1417 

r.  Pollock 48 

Fergus8on*s  Will,  In  re  ....  1090,2881 
Femeley's  Trusts,  In  re  .  .  .  .  1818,2892 
Femley  v.  Limehouse  Board  of  Works     .  1652, 

1658 

Ferrall  v.  Curran 1897 

Ferrand  v.  Bingley  Urban  Council      .     .  2738 

Ferrier  v.  Gourlay 1562 

Ferris  v,  O'Kean ;  O'Kean,  In  re  .  .  .  845 
Fewster,  In  re ;  Herdman  v.  Pewster  .     .     681 

Feyerick  v,  Hubbard 1103 

Fickus,  In  re ;  Farina  v,  Fickus     .     .     .     505 

Field  V,  Longden 1581 

V,  Receiver   for   the    Metropolitan 

Police  District 2165 

V,  Southwark  Borough  Council    .     .  1635 

r.  Wagel  Syndicate 2546 

Held  Steamship  Co.  v.  Burr      .     .    1039, 1048 


Fielden  v.  Cox  . 2718 

V.  Morley  Corporation  .     .     .      595,  2492 

Fielding  v,  Corry 163 

v.  Turner 899 

Figgins  V.  Baghino ;  Russell  Literary  and 
Scientific  Institution,  In  re    .     .      314, 1302 

Filby  V.  Hounsell 603 

Finance  and  Issue,  Lim.  v,  Canadian  Pro- 
duce Corporation 372 

Finch  and  Chew's  Contract,  In  re  .  .  .  1876 
Finchley  Electric  Light  Co.  v,  Pinchley 

Urban  Council 1890 

Finck  V,  London  and  South- Western  Rail- 
way      1999 

v.  Tranter 1699 

Findlater  t?.  Lowe 2846 

Findley  V.  Haas 1885 

Fine  Cotton  Spinners  and  Doublers  Asso- 
ciation V.  ELarwood  Cash  &  Co.,  Lim.    .  2551 

Pinlay  v.  Darling 2281 

Finlay's  Estate,  In  re 15 

Pinley,  In  re ;  Clothworkers'  Co.,  ex  parte    118 

Finnegan*s  Estate,  In  re 1299 

Finnic  v.  Duncan 1561 

First  National  Bank  of  Chicago  v.  Orinoco 

Shipping  and  Trading  Co 428 

Firth  V.  Inland  Revenue  Commissioners  .  2161 

V.  MoPhaU 1342 

Fisher,  Ex  parte ;  Ash,  In  re     ...     .     474 

V.  Black  and  White  Publishing  Co.  .     388 

V.  Nation  Newspaper  Co 693 

and  Grazebrook*s  Contract,  In  re      .  2242 

Pitch  17.  Bermondsey  Guardians  .  1439, 1885 
FitzGeorge,  In  re ;  Robson,  ex  parte  .  .  137 
Fitzgerald,  In  re ;  Brereton  v.  Day      .     .  2224 

,  In  re ;  Surman  v,  Fitzgerald  .    1093, 1101 

V.  Fitzgerald 2288 

V.  M'Cowan 1985 

V.  Ryan 487 

1?.  Tilling 1926 

Pitz-Gibbon  V.  McNeill 2805 

Fitzhardinge  (Lord),  In  re ;  Fitzhardinge 

(Lord)  V.  Jenkinson 2071 

Fitzmaurice  v.  Hesketh 752 

Fitzpatrick  v.  Evans 1486 

Fitzroy  v.  Cave 53,  524 

V.  Hunloke ;  Hunloke,  In  re  .     ,     ,     794 

Fitzsimmons  v.  Lord  Mostyn  .  .  .42, 1238 
Flack,  In  re ;  Berry,  ex  parte  ....  2692 
Fladgate  v.  Vintners'  Co. ;  Gassiot,  In  re  .     223 

Flannagan  v.  Hill 894 

Flatau  V.  Cullen 599 


Note.— Vol.  11,  commences  at  coh  1179. 


Digitized  by  LjOOQIC 


xl 


TABLE  OF  CASES. 


Fleming,  Ex  parte ;  Ooolgardie  Gold  Fields, 

In  re 815,2466 

'—  V.  Bank  of  New  Zealand    ...    72,  611 

"-^  V.  Bachanan 1872 

V.  Loohgelly  Iron  and  Coal  Co.    .     .  1566 

—  V.  Loe 62 

Fletcher,  Ex  parte ;  Coilyer-Bristow  &  Co., 

In  re 2461 

V.  Birkenhead  Corporation      .    2498,  2680 

V.  Oollis 2602 

r.  Commissioner  of  Valuation.     .     .  1868 

V.  Hawley 1510 

v.  Lancashire  and  Yorkshire  Railway  1679, 

2706 

V.  London  United  Tramways  Co.      .  1617 

Fletcher  &  Dyson,  In  re 2468 

Flew,  In  re ;  Flew,  ex  parte 94 

Flinn  &  Sons  (No.  1),  Ex  parte.     .     1127, 1183 

(No.  2),  Ex  parte     ....    1114,1131 

Flood  V.  Flood 2816,  2876 

Flowers  v.  Chambers 1634 

Fludyer,  In  re ;  Wingfield  v.  Erskine  849,  2100 

Flynn  v.  Dalgleish 2579 

Foakes  t;.  Jackson 1869,1888 

Fogarty  v.  Wallis 1543 

Foljambe  v.  Smith's  Tadcaster  Brewery  Co.  646 
Folkestone  Corporation  v.  Marsh    .     .     .  1408 

V.  Hook 1407 

Forbes-Smith  v,  Forbes-Smith  .     .     .    20,  966 

Ford,  In  re ;  Ford  v.  Ford 843 

,  In  re ;  Maclister,  ex  parte      .      104, 1918 

,  In  re;  Official  Receiver,  ex  parte   161, 

2463 

r.  Harrow  Urban  Cooncil ....  2716 

V.  Newth 666 

and  Ferguson's  Contract,  In  re    .     .688 

Forder  v.  Great  Western  Railway  .  .  .  2022 
Forest  Oak  Steam  Shipping  Co.  v,  Richard  2308 
Forest  Steamship  Co.  v.  Iberian  Iron  Co.    2382 

Forget  v.  Baxter 286,2506 

Forman  t;.  The  Liddesdale  .     .     .    1949,  2939 

Formby  v.  Barker 2666 

Forrest  t?.  Aramayo 2170,  2182 

Forrester  v.  M'Callam 1564 

Forster,  Ex  parte 667 

r.  Nixon's  Navigation  Co 439 

Fort,  In  re ;  Schofield,  ex  parte      ...     137 

Forte  V.  Dewar 904 

Forth  Bridge  Railway  v.  North  of  Scotland 

BaUway 2046,  2046 

Forwood  V.  Great  Northern  Railway  198,  2039 
Foss  t?.  Best 1173, 1174, 1176 


COL. 

Foster,  In  re ;  Lloyd  t>.  Carr     ....  1701 
Foster  v.  Borax  Co. ;  Borax  Co.,  In  re  418,  419 

V.  Coles 374 

.  821 
.  194 
.  2943 
.  2137 
842.2877 


».  Globe  Venture  Syndicate 

V,  Great  Western  Railway 

V.  Hastings  Corporation     . 

V.  Liverpool  AthensBum     . 

V.  Metcalfe ;  Hall,  In  re     . 

V.    New   Trinidad   Lake   Asphalte 

Co 368,  388 

1>.  Worblington  Urban  Council,      866,  867 

Fothergill's  Estate,  In  re;  Price-Fother- 

gill  V.Price 2896 

Foulger  v,  Ardhig 1217,  1245 

Fowler,  Ex  parte ;  Wilkinson,  In  re    .      89,  96 

V.  Cripps 2544 

Fox  V.  Newfoundland  Government      .     .     663 

V.  "  Star  '*  Newspaper  Co 1938 

Foxwell  V.  Van  Grutten 2861 

Foy,  In  the  goods  of 2792 

Fracis  v.  Carr 1103 

v.  Sea  Insurance  Co 1036 

France,  Fenwiok  &  Co.  v,  Mannheim  In- 
surance Co 1059 

Francis,  In  re ;  Barrett  v.  Fisher  .     .     .  2606 

,  In  re;  Francis  V.  Francis.     .     .     .  2865 

V.  Metcalfe 779 

V.  Turner  Brothers  ....    1518, 1639 

Francis,  Day  k  Hunter,  Ex  parte  .     .     .     652 
Frankenburg  v.  Great  Horseless  Carriage 

Co 1893 

Frankland,  The 2402 

Eraser,  In  re ;  Lowther  v.  Eraser  .     837,  2822, 

2890 

v.  Bee  . 2346 

V.  Caledonian  Rail^y 1744 

v.  Eraser  (No.  1) 20, 1920 

V. (No.  2) ,     .      22 

V.  Great  North  of  Scotland  Railway .  1678 

V.  Pape 1914 

Free    Church   of    Scotland  v.  Ovdrtoun 
(Lord) 2220 

Freeborn  v.  Napper ;  Corsellis,  In  re  .     .  2828 

Freeland  v,  Macfarlane 1665 

Freeman,  In  re ;  Dimond  v.  Newbum      .    794 

v.  Hensler 2938 

v.  Laing 1703 

and  Taylor's  Contract,  In  re  .     .     .  2624 

French  v.  Hoey 2768 

V.  Howie 1943 

V. and  Wife 783 


NOTB.— Fol.  11.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


xli 


Frenoh-Brewster,    In    re;     Walton    v. 

Freneh-BrewBier 1607 

Frere   and   Stayeley   Taylor  &  Co.  and 

North  Shore  Mill  Co.,  In  re  ....      30 

Frew  V,  Gunning 1351 

Friary,  Holroyd  &  Healey*8  Breweries  v, 

Sin^ton 1190 

Fridv.  Fenton 1509 

Fiiiend,  In  re ;  Friend  v.  Friend     .    1287, 1775 

,  In  re ;  Friend  v,  Yoong    ....  2819 

V,  Mapp 1334 

Friend's  Settlement,  In  re ;  Cole  v.  Alloot  911, 


Friem  Bamet  Urban  Oonnoil  v,  Riohard- 

Bon 2709 

Frieee-Oreene's  Patent,  In  re    ....  1799 

Frie8]and,The 2416 

Frith,  In  re ;  ffindaon  v.  Wood  .  2859 

,  In  re ;  Newton  v.  Rolfe    ....  2610 

V.  Frith 816,1968 

Frogley,  In  the  goods  of 2824 

v.PhiUips 1926 

Frost,  In  re;  Official  Beoeiver,  ex  parte  .     135 

,  In  the  goods  of 2798 

17.  Aylesbury  Dairy  Co 2186 

V.  Folham  Vestry 1643 

V,  Oreatorex ;  Travis,  In  re    .     .     .  2810 

V.  Ixmdon  Joint-Stock  Bank  ...    691 

Frost  ft  Co.,  In  re 375 

Frowdv.  Frowd 955 

Fryer  v.  Ewart 1202 

Folford  V.  Blatchford 1395 

Folhanoi,  The 2423 

Folhain  Borongh  Council  and  National 

Electric  Constmction  Co.,  In  re .  .  .  789 
Folham  Union  v,  Woolwich  Union     .     .  1882 

Folham  Vestry  V.  Mlnter 1661 

Foller,  In  re 1444 

V,  McHahon ;  McMahon,  In  re   .     .    847 

V.  White  Feather  Reward^  Lim.  .     .    446 

Foller,  Smith  &  Tomer,  £x  parte ;  Bex  v. 

Southampton  Justices 1129 

Fullers,  Lim.  v.  Squire 1471 

Follerton  v.  Provincial  Bank  of  Ireland  .  1178, 

1705 
FuUerton's  Will,  In  re    .....     .  1684 

FulHck  V.  Evans,  O'Donnell  &  Co. .     .     .  1516 

Fnlwood  Steamship  v,  Dumfries  Harbour 

Commissioners  . 2432 

Furber,  In  re ;  Furber,  ox  parte     .     .     .  2469 

v.Fieldings •878 

V.  Taylor 589,  610 

Fumess,  In  re ;  Fumess  v,  Stalkartt  . 


COL. 

Fumess  v,  Beresford' 782 

V,  Forwood 2317 

and  Willesden  Urban  CouncU     .     .  1254 

Fumess  Bailwayv.Vickers,  Sons  &  Maxim  2007 
Fumiss  V,  Cambridge  Daily  News  .  .  .  697 
Furtado  v.  Cardonald  Feuing  Co.  .     .     .  2120 


a. 

G.,Inre 1004 

G.  E.  B.,  In  re 84 

G.  J.,  In  re 82 

Gabdlinii^.  Woods;  Woods,  In  re  .  .  .2896 
Gaden  v.  Newfoundlan4  Savings  Bank  71 

Gage,  In  re ;  Hill  v.  Gage 1885 

V.  Brealey 1612 

V,  Wren 1422 

Gairloch,  The 27 

Galbraith  v.  Poynton 544 

Gale,  Ex  parte 563 

V.  Rhymney  Gas  and  Water  Co.  .     .  2686 

Gall  t).  Slessor 697 

Gallagher  t).  Budd 1136 

Galliers  v.  Bycroft 254 

Galloway   (Earl)   v,  Galloway  (Dowager 

Countess) 2211 

v.  Hope ;  Jump,  In  re 2594 

Galvin  v,  Devereux 2848 

Galwey  v.  Barden 497 

Gamble,  In  re 1162, 1838 

Game,  In  re ;  Game  v.  Tennent      .     .     .  1813 

Gannet,  The 2392 

Garbutt  v,  Durham  Joint  Committee  .  .  1820 
Gard  v.  Commissioners  of  Sewers  .  .  .  1653 
Gardiner,  In  re ;  Gardiner  v.  Smith  .  .  2809 
Gardner  v.  Hodgson's  Kingston  Brewery 

Co 717,738,734 

Gardner,  Locket  &  Hinton  v.  Doe  .  .  .  2448 
Gardom,  Ex  parte ;  Beg.  v.  Nash  ...  779 
Garfield  V.  Yorkshire  Laundries  .  .  .  1375 
Garland  17.  Shaw ;  Vernon,  In  re    .     .     .  2897 

V.  Smyth 2902 

Garlick  v.  Knottingley  Urban  Council  .  1357 
Gamer,  In  re ;  Pedley,  ex  parte      ...     101 

V.  Murray      ........  1780 

V.  Wingrove 1283 

Gamett,  In  re ;  Bichardson  v.  Greenep    .  2283 

V,  Inland  Bevenue  Commissioners    .  2151 

Gamett  Botfield  t).  Gamett  Botfleld    .     .  2760 

Gamsey  v.  Flood 258 

Garrard,  In  re 152 


NoTE.^Fo^.  IL  oonwMncet  at  col  1179. 


Digitized  by  LjOOQIC 


xlii 


TABLE  OF  CASES. 


Qarrard,  In  re ;  Gordon  v.  Graigie  .     .     .     225 

v.Edgo 1795 

Garriooh  v,  Barclay ;  Telfair,  In  re  .  .  2869 
Gart8ide*s  Brookside  Brewery  i;.   Inland 

Bevenue  Commissioners 2153 

Garwood's   Trusts,   In   re  . ;  Garwood   v. 

Paynter 1774 

Gas  Float  Whitton  (No.  2) 2415 

Gaselee,  In  re 1274 

Gaskell,  In  re ;  Gaskell,  ex  parte    ...     149 

and  Walters' Contract,  In  re  ...     660 

Gately  v,  Martin 727 

Gates  v.  Bill 915 

Gatheroole  v.  Norfolk ;  Jolly,  In  re  .  .  1293 
Gattwardu.  Knee;  May  v.  May     .     .     .  2755 

Gaussenv.  Whatman 2244 

Gawley  v,  Belfast  Corporation  ....  1991 

Ghfcyford  v.  Chouler 641 

Gaynor  v,  Gaynor 987 

Geary  v.  Dixon 1571 

Geddis  v.  Semple 2853 

Gedge  v.  Royal  Exchange  Assurance  1097, 1938 

Gee,  In  the  goods  of 2756 

Geen  v.  Herring 571 

V.  Newington  Vestry     .     .     .     1646,1648 

Geipel's  Patent,  In  re 1788 

Geisse  v.  Taylor 418,  433 

Gemma,  The 2411 

General  Accident  Assurance  Corporation, 

In  re 482 

V.  Day 1023 

V.  Inland  Revenue  Commissioners    .  2160 

V,  M'Gowan 2125 

V.Noel 1015,1810 

General  Council  of  the  Bar  v.    Inland 

Revenue  Commissioners  ....  2160 
General  Estates  Co., Ex  parte;  Rex  v.  Somers  2736 

General  Havelock,  The 2406 

General  Railway  Syndicate,  In  re ;  White- 
ley's  Case 868,  463 

Genu  V.  East  Eerrier  Rural  Council  .  .  1319 
Gent  and  Eason's  Contract,  In  re  .     .     .  2585 

Gentel  v.  Rapps 1308 

Gentle  v,  Faulkner 1218 

George,    Ex    parte;    Reg.   v,   HoUoway 

(Governor) 687 

V.  Coates 1246 

V,  Goldsmiths'  and  General  Burglary 

Insurance  Association 1025 

V,  Grose ;  West,  In  re  .     .     .    2578,  2592 

V,  Macdonald 1527 

-^  V.  Thomas 2486 

V.  Thyer ;  Shephard,  In  re      .     .     .     920 


COL. 

George  D.  Emery  Co.  v.  Wells  .     .     .     .    .304 
Gerard  v.  Stafford;  Stafford's  (Lord)  Settle- 
ment and  Will,  In  re 2229 

Germania,  The 2421 

Gerson  v.  Simpson 337 

Gestetner's  Trade  Mark,  In  re  .     .     .     .  2530 

Getty  V.Getty 924 

Gibb  V.  Dunlop 1571 

Gibbings  v.  Hungerford 1762 

Gibbon  v.  Chaytor 2877 

V.  Paddington  Vestry 1651 

V.  Payne 1240, 1242 

V.  Pease 2941 

Gibbs,  In  re ;  Martin  v.  Harding   .     .     .  2886 

,  In  re ;  Thome  v.  Gibbs     ....  2082 

V.Neville 1915 

Giblanv.  National  Amalgamated  Labourers' 

Union 2559 

Gibson  v.  Dodson ;  Dodson,  In  re  .     .     .  2087 

V.Gibson 939 

V. ;Coley,  Inre 2267 

V.  Hall ;  Aldersey,  In  re     .     .     .     .     811 

V.  Way ;  Currey,  In  re 1100 

V.Wilson 1501 

V.  Wormald  &  Walker 1685 

Giebler  V.  Manning 1630 

Gieve,  In  re ;  Shaw,  ex  parte    ....     140 

,  In  re ;  Trustee,  ex  parte  ....    905 

Gifford  (Lord)  v.  Fitzhardinge  (Lord)  .     .  1726 
GUbert,  In  re ;  Gilbert,  ex  parte    .     .  153,  849 

,  In  the  goods  of 2756 

V.Jones 1830 

GUbert  &  Wright,  In  re 37 

GUbey  V.Rush 2237 

Gilchrist,  In  re 1482 

GUes  V.  Belford 1575 

V.  GUes 966 

V.  London  County  CouncU      .     .     .  1748 

GUI,  Ex  parte ;  Shaw,  In  re      ....      90 

—  V.  Arizona  Copper  Co 392 

v.McDoweU.     ........  2167 

V.  Shepherd 1974 

V.  WorraU ;  Rubbins,  In  re     .    2834,  2903 

GiUett  V.  Lumsden 306 

GUligv.  GUlig 1096 

GiUigan  and  Nugent  V.  National  Bank     .  1695 
GiUing,  In  re ;  Procter  v.  Watkins      .     .     979 

GUlingham  V.  Beddow 1778 

GiUo's  Case ;  Loveridge  v.  Gardom     .     .    771 
Gilmer  v.  Overman ;  Paul,  In  re    .     .     .  2769 
GUstrap,  Earp  &  Co.  v.  Great  Northern 
RaUway 2008 


Note.— 7oZ.  IL  commenceg  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


xliii 


COL. 

Gimblett,  Ex  parte ;  Lane-Fox,  In  re  .  .  874 
Gingell  v.  Stepney  Borough  Council  1450, 1451 
Qinger,  In  re;    London   and   Universal 

Bank,  ex  parte 113 

Girardot  V.  Great  Eastern  Railway      .     .  2006 

Girt  17.  Pillingham 751 

Gist,  In  re 1434 

,  In  re;  Gist  v.  TimbriU      .     .     842, 1438 

GiToen,  Ex  parte ;  Goleraine  Rural  Oounoil, 

In  re 2252 

Gjers,  In  re ;  Cooper  v.  Gjers  ....  797 
Gladnum  v,  Jupp ;  Jupp,  In  re  ...  2890 
Gladstone,  In  re ;  Gladstone  v,  Gladstone  2238 
Glamorgan  Coal  Co.  v.  South  Wales  Miners' 

Federation 538 

Glamorganshire   Canal   Co.   v.   Merthyr 

TydTU  Union 1841 

V.  Nixon*s  Navigation  Co.       ...  2705 

Glanystwyth,  The 2412 

Glasbrook  v,  David 829 

Glaadir    Copper    Mines,    Lim.,    In    re; 

EngUsh  Electro-Metallurgical  Co.  t;. 
Glaadir  Copper  Mines,  Lim.  .  ,  437,1214 
Glasigow  V,  Independent  Printing  Co. .  .  1475 
Glasgow  Coal  Co.  v.  Sneddon  ....  1549 
Glasgow  Corporation  v,  Caledonian  Railway  2004 
V.  Glasgow  Tramway  and  Omnibus 

Co 2220 

V.  Lord  Advocate 2054 

r.  M'Ewan 2221 

r.  M'Omish   . 18, 1382 

Glasgow  and  South- Western  Railway  v, 

Laidlaw 1584 

Glass  r.  Patterson      . 1198 

Glassington,  In  re ;  Glassington  v,  Follett 

Gleig  V,  Gleig 

Glen  V,  Semple 

Glen*s  Trustees  v.  Lancashire  and  York- 
shire Accident  Insurance  Co.      ... 

GlengarifF,  The 

Glengyle,  The 2418,  2420 

Glenie  t;.  Tucker 161 

Glenwood  Lumber  Co.  v.  Phillips  .    1218, 2570 

Glossop  V.  Glossop 363 

Gloucester  Union  v.  Gloucester  Industrial 

Society 21, 1000 

Glover,  In  re 1007 

Glubb,  In  re;  Bamfield  v.  Rogers  ...     912 

Gluckstein  v,  Barnes 328 

Glukman,  In  re ;  Att.-Gen.  v,  Jefferys      .    831 

Glynoeron,  The 2435 

Goddard  v.  Brodie ;  Chisholm,  In  re  .  .  1869 
V.  Midland  Railway 615 


976 
166 

684 


COL. 

Godden  t?.  Hythe  Burial  Board  *  .  .  757 
Godfray  t;.  Sark  (Constables)  ....  298 
Gk)dlonton  v.  Fulham   and   Hampstead 

Property  Co 1198 

Godman  v,  Moses 24 

Gk>dstone  Rural  Council  and  Caterham 

Urban  Council 1318 

Godwin  v.  Prince ;  Prince,  In  re    .     .     .  2779 

V,  Schweppes,  Lim 718 

Goerz  V.Bell 2107 

Goetz,  Jonas  &  Co.,  In  re;  Trustee,  ex 

parte 117 

Gogarty  V.  Hoskins 2627 

Goldberg,  In  re 90 

v.  Liverpool  Corporation    .     .     .  29,2502 

Golder  v,  Caledonian  Railway  ....  1500 

Goldmann  v.  Eann 398 

Goldschmidt,  In  the  goods  of  ....  2785 
-^  V.  Oberrheinisohe  Metallwerko  .  .  827 
Goldsmiths*   Co.   v.   West   Metropolitan 

Railway 1256,  2521 

V.  Wyatt 2059 

Goldstein  v.  HolUngsworth  .  1238, 1467, 1469 
Goldstone  V.  Williams  Deacon  &  Co.   .     .     710 

Goldstraw  V.  Jones 1326 

Gollancz  v.  Dent 548 

Gompertz  v.  Cook 1948 

Gontv.  Kiddle;  Kiddle,  In  re  ....  2828 
Gonty  V,  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  1270 

Gooch  t7.  Clutterbuck 1252 

Good,  In  re ;  Harington  v.  Watts  48,  229, 1813 
Goodbody  and  Balfour,  Williamson  &  Co., 

In  re 2362,  2369 

Goodchild  r.  Matthews 1622 

Goodfellow  v.  Gray 2478 

Goodhart  v,  Woodhead;   Greenwood,  In 

re 

Goodlet  v.  Caledonian  Railway       .     .     . 
Goodman,  Ex  parte ;  Davis,  In  re  .     .     . 

1;.  Child;  Barfield,  lure    .... 

Goodrich,  In  re ;  Payne  v.  Bennett     .     . 

V.  Great  Grimsby  Town  Clerk     .     . 

V.  Owners  of  SS.  Elmville  (No.  1) ; 

TheElmville • 

Goodson  V,  Grierson 1929 

Goodwin,  Ex  parte;  Klein,  In  re  ...     133 

t;.Sale 1389 

v.  Sheffield  Corporation     ....  1819 

Gkx>dwins,  Jardine  &  Co.  v.  Brand  .  .  .  2944 
Gophir  Diamond  Co.  v.  Wood  ....  532 
Gordon,  In  re ;  Salmond,  In  re.  .  .  . .  147 
,  In  the  goods  of 2755 


496 

1508 

112 


813 
780 


Note.— Foi.  IL  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


xliv 


TABLE  OF  CASES. 


OOL. 

Gordon  V.  Gann 1881,2521 

V.  Oraigie;  Oarrard,  Inre.     ...    225 

V.Gordon      .     .     .     .  502, 953,  W5, 1988 

V, ;  Henry,  In  re   ....     .      16 

V. and  BeU  944 

V. and  Granville  Gordon      .  922,  945 

V.  London,  Gify,  and  Midland  Bank  .     168 

'. —  v.M'Hardy 1741 

V,  Street 880 

,,  Gorringe,  In  re ;  Gorringe  v,  Gorringe     .  2825 

v.  Land  Improvement  Society     .     .  2253 

V.  Mahlstedt 2898 

1;.  Shoreditch  Borough  Council    .     .  1645 

Gorsedd  Steamship  Co.  i;.  Forhes  ...  1061 
Goeford  (Earl)  v,  Irish  Land  Commission       18 

Goslan  v.  GiUies 1497 

Gosling,  In  re ;  Gosling  v.  Smith  ...    227 

v.  Gaskell 1973 

Gosselin,  In  re ;  Goeselin  v.  Gosselin  .     .    497 
Gossling,  In  re ;  Gossling  v,  Elcook     .     .  2904 

,  In  re ;  Gossling  v,  Gossling    .     .     .  2905 

Gough  V,  Crawshay  Brothers,  Cyfartha, 

Lim 1567 

and  Aspatria,  Silloth,  and  District 

Joint  Water  Board,  In  re  .     .     .    1268,2680 
Goulder,  In  re ;  Goulder  v.  Goulder     494,  2859 

v.Rook 1385,1353 

Goulding*s  Settlement,  In  re;  Dobell  v. 

Dulton 1874 

Gourlay  v,  Sweeney 1582 

Gowans  v,  Dundee  Steam  Navigation  Co.     383 

Gowen  v.  Sedgwick 1323 

Gower  V.  Couldridge 1892,1912 

Goy  &  Co.,  In  re ;  Farmer  v.  Goy  &  Go.  418,  429 
Gracey  v.  Banbridge  Urban  Council    .     .  1454 

V.  Belfast  Tramway  Co 1499 

Graham  v,  Belfast  and  Northern  Counties 

Railway 197,2022 

V.  Clinton  (Lord) 1767 

V.Craig 2668 

v.M'Cashin 840 

v.M'Dougall 1138 

v.  Wroughton 1380 

Graham  &  Sons  v.  Works  and  Public  Build- 
ings Commissioners 668 

Grahame  v.  Moulton ;  Moulton,  In  re.  .  2599 
Grain  v.  Grain ;  Emson,  In  re  ....  486 
Grainger,  In  re;  Dawson  v.  Higgins  .  .  2816 
Gramaphone   and   Typewriter,    Lim.   v, 

Stanley 2110 

Grand  Hotel  Co.  of  Caledonia  Springs, 
Lim.  V.Wilson 2546 


Grand  Junction  Watelrworks  v.  Hampton 
Urban  CouncU  .    595, 1014, 1309, 1399, 1405 

V.  Bodooanaohi 2686 

Grand  Trunk  Railway  v,   Att.-Gen.  for 

Canada 279 

Grand  Trunk  Railway  of  Canada  v.  Wash- 
ington        ...     280 

Grange,  In  re ;  Chadwick  v.  Grange    .     .  1731 

V.  Silcock 7 

V.  Taylor 2354 

Granite    Supply    Association   v.    Inland 

Revenue 2128 

Grant  v.  Gold  Exploration  and  Develop- 
ment Syndicate  of  British  Columbia     .  1963 

V.Grant 2210 

V.  Langston 2136 

Grant,  Bulcraig  &  Co.,  In  re      ....  2463 

Granville  V.  Eirth 569 

V,  Moore;  Bigge,  In  re 16 

Grassi,  In  re;  Stubberfield  v.  Grassi  .     .  2754 

Graves  V.  Gorrie 272,273,546 

Gray,  In  re 2461,2468 

V.  Bell ;  Nixon,  In  re 840 

V.  BonsaU 1203 

V.  Gray ;  Mortimer,  In  re  .     .     .     .  2841 

V.  Hackney  Borough  Council  .     .     .1611 

V.  The  Oxford,  Lim 2520 

Great  Central  Railway,  Ex  parte;  You- 

mans*  Will,  In  re 2851 

V.  Banbury  Union 1848 

V.  Banbury  Assessment  Committee  .  1843 

V.  North-Eastem  Steam  Fishing  Co.    2428 

Great  Eastern  Railway  and  London  County 

Council,  In  re 1267 

Great  North  of  Scotland  Railway  v.  Fife 

(Duke)     . 1998 

Great  Northern  and  City  Railway  v.  TiUett  1271 
Great  Northern  Railway  v.  Dawson     .     .  1572 

V.  Great  Central  Railway  ....  2014 

V.  Inland  Revenue  Commissioners 

[1898] 2151,2162 

V. [1901] 2147 

(Ireland)  v.  Donegal  Railway  .     .     .  2C47 

and  Edmonton  Union,  In  re  .     .     .  1847 

Great   North- West    Central   Railway   v. 

Charlebdis 273,320,365, 

Great  Torrington  Commons  Conservators 

V.  Moore  Stevens 2703 

Great  Western  Railway  V.  Blades  .     .     .  2000 

V.  Caswell  &  Bowden 206 

V.  Fisher 2644 

V.  London  and  County  Banking  Co. .     167 

V.  Lowe 2020 


NoT».— Fo/.  II,  commenceB  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF   CASES. 


xiv 


COL.  I 

Great  Western  Bailway  v.  Phillips      .     .  2018 

V.  Postmaster-General 2034 

V.  Solihnll  Boral  Gooncil  ....  3710 

V.  Tallwt 9011 

Great  Yarmouth  Union  v.  Bethnal  Green 

Union 1880 

Greater  Ixmdon  Property  Co.  i;.  Foot  .     .  1645 
Greaves,  In  re ;  Official  Beceiver,  ex  parte    154 

17.  Whitmarsh,  Watson  A  Go.  ,     .     .  1284 

GreaTes'  Settled  Estates,  In  re ;  Jones  v. 

Greaves 1005 

Green,  Ex  parte ;  Lanrie,  In  re      ...     125 

,  In  the  goods  of  [1899]- 2767 

,  In  the  goods  of  [1901] 2787 

V.Britten  ft  Gilson 1588 

V.  Garstang 2752 

V.  Irish  Independent  Co 555 

t7.  Isaacs 1600 

v.Beid G92 

V.Thompson 1010 

p.Wanklyn 780 

Greener  V.  Kalm 1986 

Greenha]gh  V.  Brindley  ....      719,2641 
Greanhin  v,  Caledonian  Bulway    .     .     .  1531 
Greenock  Steamship  Co..t7.  Maritime  In- 
surance Co 1053, 1057, 1062 

Greenock  Towing  Co.  i;.  Hardie      .     .     .  2885 

Greenwell  v.  Howell 596, 1418 

V.Porter 847 

Greenwich  Pier  Co.  v.  Thames  Conservators    448 
Greenwich  Union,  Ex  parte ;  Beg.  v,  Lon- 

don  Justices 1162,1838 

Greenwood,  In  re ;  Goodhart  v,  Woodhead    496 

V,  BaokhoQse 9 

V.  Francis 1984 

V.  Greenwood ;  Johnson,  In  re    .     .  2873 

V.  Hawkings 1984 

V,  Hnmher  A  Co 99 

V,  Bobinson;  Johnson,  In  re  .     .     .  2868 

Greenwood  &  Co.,  In  re 455 

Greenwood,  Satdifie  and  Gledhill,  In  re  .    907 

Greer,  In  re 1703 

Gregg  V.  Eraser 39 

V.  Holland;  Holland,  In  re  873,2263,  2265 

Qregorj,  Ex  parte 267 

V,  Dowding ;  Dowding's  Tnists,  In  re  2278 

V.  Serle ;  Serle,  In  re 1200 

Greig  v.  National  Amalgamated  Union  of 

Shop  Assistants 221 

Grenside,  Ex  parte ;  Att.-Gen.  v,  Yorkshire 

(West  Biding)  County  Council    .     .     .  2196 
Gresham  Life  Assurance  Society  v.  Bishop  2116, 

2117,  2129 


CX)L. 

Greswolde- Williams  v.  Bameby      .     .     .  2661 

Greta  Holme,  The 2484 

Greville  V.  Hemingway 1684 

Greville-Nugent  v.  Mackenzie  ....  1688 
Grewar  v,  Caledonian  Bailway  ....  1566 

Grey,  In  re 1002 

(Earl)  v.  Att..Gen 3078 

V.Curtice 3470 

Greymouth-Point  Elizabeth  Bailway  and 
Coal  Co.,  In  re;  Yuill  v.  Greymouth- 
Point  Elizabeth  Bailway  and  Coal  Co. .    851 

Grieve  v.  Tasker 803 

Griffin,  In  re;  Griffin  v.  Griffin  [1899] 

56,  889,  913 

,  In  re;  Griffin  V.  Griffin  [1903]    .     .    888 

Griffith,  In  re;  Jones  v.  Owen  .     ...    847 

,  In  re ;  Official  Beceiver,  ex  parte     .  1197 

v.  Davis;  Davis,  In  re 3808 

w.HiU;  Plant,Inre 3838 

V.  Owen 3578 

Griffiths  V.  Vezey 3487 

Griffiths  &  Millington  v.  Southampton  Cor- 
poration   3566 

Griffiths  Cycle  Corporation,  In  re  .     .     .    489 

V.  Humber  A  Co 506 

Griffiths*  Policy,  In  re 995 

Grime,  Ex  parte ;  Bichardson,  In  re  .  .  98 
Grimond  (or  Macintyre)  v.  Grimond  .  .  335 
Grindey,  In  re ;  Clews  v.  Grindey  .     .     .  3610 

Grivell  v.  Malpas 1681 

Groh  v.  Hesketh 1115 

Groom  v.  Grimes 1140 

Groos,  In  the  goods  of     ...     .    3498,  3770 

Grose  v.  Grose 967 

Grose^mith  i;.  Bridges ;  Smith,  In  re  .  3335 
Grosvenor  House  Property  Acquisition  and 

Investment  Building  Society,  In  re  .     •     187 
Ground-Bent  Development  Co.  v.  West   .  3681 

Grove  v.  Portal 861,1233 

v.  Search 3593 

V,  Young  Men*8  Christian  Association  3116 

Groves  v.  Groves 960 

v.  Wimbome  (Lord) 1479 

Grunnell  v.  Welch      ...;...  1194 

Gubboy,  In  the  goods  of 3770 

Guedalla,  In  re ;  Lee  v,  Guedalla^s  Trustee    105 

Guinness  t;.  Caraher 1908,1920 

Gulf  Line  V.  Laycook 2373 

Gundry,  Exparte;  Sharpe,  Inre  .     .     .      78 

,  In  re ;  Mills  v.  Mills 2262 

Gunn  V,  Showell's  Brewery  Co.  .  .  .  1962 
Gunnis's  Trustrees  v.  Gunnis    ....    788 


NoTs.— 7o2. 11.  comtnences  at  col  1179. 


Digitized  by  LjOOQIC 


xlvi 


TABLE  OF   CASES. 


Gunton  and  Bosenberg^s  Contract,  In  re  . 

Gumey*8  Marriage  Settlement,  In  re; 
Sullivan  v.  Gumey 

Gustafsberg,  The 

Guthrie  v.  Boase  Spinning  Co 

v.  North  China  Insurance  Co.      .     . 

Gwawr-y-Gweithyr  Industrial  and  Provi- 
dent Society,  In  re ;  Dovey  v.  Morgan  . 

Gwelo  (Matabeleland)  Exploration  and 
Development  Co.,  In  re;  Williamson's 
Claim 

Gwendolen  Land  Society  v.  Wicks .     .     . 

Gyde,  In  re ;  Ward  v.  Little      .     .      236, 


2849 
2249 


1549 
1070 

1001 


462 
1000 
28361 


H.  (otherwise  G.)  v.  G.    .     .     V     ...     971 

H.  B.,  In  re 82 

Haabet,  The 2438 

Haas  v.  Durant ;  Overweg,  In  re     .     .     .  1976 
Hacket,  In  re ;  Hacket  v,  Gardiner      .     .  2088 
Hackney  Borough  Council  v,  Lee  Con- 
servancy Board 1659, 1661 

Hackston  v.  Millar 651 

Haden,  In  re ;  Coling  v.  Hadeu      .     .     .  2279 

Haddock  v.  Humphrey 1535 

Haddock's  Case;  London  and  Northern 

Bank,  In  re 470 

Haddow  v.  NeUson 2545 

Hadfield  v.  Liverpool  Corporation  .     .     .  1422 
Hadji  Ali  Akbar  v.  Anglo-Arabian  Steam- 
ship Co 2351,2363 

Hadleigh  Castle  Gold  Mining  Co.,  In  re   .     406 

HadweU  v.  Bighton 2744 

Haedicke  v.  Friem  Bamet  Urban  Council  1380 

and  Lipski's  Contract,  In  re  .    ..     .  2646 

Haegerstrand  v,  Anne  Thomas  Steamship 

Co. 2173 

Haes,  Exparte;  X.  Y.,  Inre  ....  86 
Hagg^nmacher's  Patent,  In  re  .  .  .  .  1789 
Hagmaier  v.  Willesden  Overseers   .     .     .  1171 

Haigh  V.  PurceU 1903 

Halbotv.  Lens 1951 

Halbronn  v.  International  Horse  Agency 

and  Exchange 1967 

Hale,  In  re ;  Lilley  v.  Foad 1286, 

1299, 1718, 1950 
Hales,  Exparte;  Solicitor,  Inre    .     .     .2481 

Haley  v.  United  Collieries 1504 

Halford  v.  Hardy 63 

Halifax   Commercial   Banking    Co.    and 

Wood,  In  re 2638 

Halifax  Joint-Stock  Banking  Co.  v.  British 


Power,  Traction  and  Lighting  Co. ;  The 

Company,  In  re 437 

Halkett  v.  Dudley  (Earl)  2488,  2639,  2672,  2677 
HaU,  In  re ;  Foster  v.  Metcalfe  .     .      842,  2877 

,  In  re ;  Ofl&cial  Receiver,  ex  parte     .     104 

,  In  re  ;  SheU  v.  Clark 1882 

V.  Cox 902 

V.  Eastbourne  Corporation      .     .     .  1394 

V.  Lambert ;  Stamford  (Eiarl),  In  re  .  2875 

V.  Launspach 15^9 

v.  Lees 1481 

— — t;.  McWilliam 902 

V,  Michelmore 769,  770 

t;.  Norfolk  (Duke)     ......  1678 

V,  Snowden,  Hubbard  &  Co.   .     1523, 1597 

to  Sutton 2465 

HaU's  Estate,  In  re 1734 

Hall  &  Co.  V.  Bickman 2125 

Hallam  V.  Hallam 937 

Hallett,  Ex  parte ;  Moss,  In  re  .  .  131, 1983 
Halliday  V.  Hamilton's  Trustees     ...      36 

Hallinan's  Trusts,  In  re 1886 

Hallowes' Trusts,  In  re 2594 

Halsey  t;.  Bruce ;  Bruce,  In  re  ....  2256 
Halstead  v.  Thomson'.     .     .     1506,1512,1539 

Hambro  v.  Bumand 1950, 1964 

Hamilton  v.  Blackpool  Motor  Car  Co.; 
Blackpool  Motor  Car  Co.,  In  re   .     .     .     127 

v.  Colhoim 580 

V.  Coningham 681 

w.Fyfe 1472 

V.  Long 1597 

V.  Seal 593 

v.  Tighe 2261 

Hamilton's  (Duke)  Trustees  v.  Caledonian 

BaUway 1687 

Hamilton-Bussell  v.  Inland  Bevenue  Com- 
missioners      2163 

Hamilton  OgUvy  v.  Elliot  .  .  .  1192,2497 
Hamilton,  Young  &  Co.,  In  re;  Carter, 

ex  parte 174 

Hamlyn  V.  Houston 1772 

Hanunersley,  In  re;  Heasman  v.  Ham- 

mersley 2864,2868 

Hammersmith  Vestry  v,  Ainsworth  .  .  1621 
Hammond,  Ex  parte ;  Day,  In  re  .  .  .  155 
—  V.  Eade ;  Kenward,  In  re  .     .     .     .     848 

V.  Farrow 1864 

Hammond  Spencer's  Settled  Estates,  In  re  2245 
Hampstead  Borough  Council  v.  Midland 

Bailway 1660 

v.  Western 1665 

Hampstead  Corporation  v.  Caunt   .     .     .  1662 


NoTK.— V6/.  IL  commences  ai  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


xlvii 


COL. 

Hampton  v.  Nourse ;  Nourso,  In  re     .489,  2885 
Hampton  Urban  Council  v.  Southwark  and 

VauxhaU  Water  Co 1424 

Hanbory  v,  Jenkins 861 

Hancock,  In're ;  Hancock  t;.  Pawson  .     .    784 

,  In  re ;  Hillearys,  ex  parte      ...      96 

,  In  re ;  Malcolm  v,  Burford-Hancock  1879 

V.  Gillard.     ..:.....  2122 

V.  Wateon  2884 

Hancock's  Trusts,  In  re 1885 

Hand  v.  Blow 436 

Handford  v,  Clarke 26, 1515 

Handford  &  Co.,  In  re ;  Handford,  ex  parte    75 
Handler  i?.  Mutual  Reserve  Fund  Life  As- 
sociation   1081 

Handley    v.    London,    Edinburgh,    and 

Glasgow  Assurance  Co 613 

Handman  and  Wilcox,  In  re     .     .    2646,  2661 

Handover  v,  Meeson  .  ' 1622 

Handsworth  Urban  Council  v,  Derrington  1372, 

1406 
Hanlstaengl  v.  W.  H.  Smith  &  Son  .  .  663 
Hankey,  In  re ;  Smith  v.  Hankey  ...  862 
HankfnHon  v.  Hayter;    Wheeler,  In   re    849, 

992.2872 
Hanlon  v.  North  City  Milling  Co.    .     .     .  1622 

Hanly  v,  Carroll 14 

Hanna  p.  Pollock 728 

Hannaford  v.  Syms 2456 

Hannah  v.  Hunter 28 

Hannan's  Lake  View  Central  v.  Armstrong 

ACo 168 

Hannen  v.  Hillyer ;  Davis,  In  re    .     .     .239 
Hanover  (King)  v.  Bank  of  England    ,     .     488 

Hansen  v,  Dixon 921, 1096 

Hanson  v,  Dunn 2292 

V.  Grand*m^ro  Corporation     ,     .     .    289 

17.  Waller 1446,1463 

Hanwell  Urban  Cotmoil  and  Smith,  In  re    1405 

Hanworth  v.  Williams 2069 

Harbin  v.  Masterman 843 

Harbison,  In  re ;  Morris  v.  Larkin .     .     .  2828 

Harbottle  v.  Boberts 1108 

Harburg  Indiarubber  Comb  Co.  v,  Martin     609 

Hardacre  v,  Armstrong 560 

Hardcastle  v,  Ellis ;  Ellis,  In  re     .     .     .      64 

Hardie  v.  Hardie 976,  977 

Harding  v,  Bussell 707 

V.    Queensland    Commissioners    of 

Stamps 269,2156,2496 

and   Welsh    Calvinistic    Methodist 

Trustees,  In  re 246 

Hardoon  v.  Belilios 2674 


COL. 

Hardwiok  v.  Lane 901 

Hrtrdy  v,  Att.-Gen. ;  Mann,  In  re    .     .     .     239 

Hare,  The 2399 

Hare  and  O'More's  Contract,  In  re      .     .  2483 

Harford  v.  Lynskey 566 

Hargreaves,  In  re;   Hargreaves  v,  Har- 

greaves 2826,2890 

V,  Baldwin 2780 

v.  Spaokman 1343 

V.  Taylor ;  Allen,  In  re 223 

Hargreaves,  J.,  Lim.,  In  re 471 

Hargroves,  Aronson  ACo.  v.Hartop.  .     .  1211 

Harington  v,  Sendall 247 

V,  Watts ;  Good,  In  re  .     .     48,  229, 1813 

Harland  and  Wolff  v.  Burstall  ....  2183 

Harling,  In  the  goods  of 2800 

Harman  V.  Ainalie 1201,1219 

Hannonides,  The .-.*•.  2403 

Harold  V.  Plenty 1720 

Harper,  In  the  goods  of 2789 

V,  Marcks lo 

V.  Rileys,  Lim. ;  Rileys,  Lim.,  In  re  .     154 

Harper*s  Trustees  v.  Bain 2865 

Harpur's  Cycle  Fittings  Co.,  In  re  .     .     .     467 

Harries  v.  Harries .     .     939 

Harrington  (Earl)  v.  Derby  Corporation  .  1860, 

1991 
Harrington's  (Earl)  Settled  Estates,  In  re  2256 
Harris,  In  re ;  Hasluck,  ex  parte  .  .  .101 
,  In  re ;  London  County  Council,  ex 

parte 1276 

,  In  re ;  Trustee,  ex  parte  ....     124 

^-^  V.  Boots  Cash  Chemists     ....  1251 

V.  Fiat  Motors 1461 

t;.  Flower 731,  787 

V,  Hickman 1234, 1636 

V.  Irvine  Corporation 2128 

t;.  Loftus  [1899] :  2871 

V. (No.  2)  [1903] 2266 

V.  Perry 1746 

i).  Scurfield 1870 

Harris's  Trustees  V.  Harris 2091 

Harrison,  In  re 2466 

,  In  re ;  Whinney,  ex  parte  [1900]      .     128 

,  In  re ;  Whinney,  ex  parte  [1906]  98 

V.  Alliance  Assurance  Co 1083 

1?.  Bush 695 

v.  Harrison 2904 

V.  Isaac ;  Isaac,  In  re 2886 

V.  Kirk 853 

v.  New  Street  Mews  (Owner)  .     .     .  1662 

t?.  Whitaker 1631 


NoTK.— FoZ.  II,  commences  at  col  1179. 


Digitized  by  LjOOQIC 


xlviii 


TABLE  OF  CASES. 


COL. 

Harrison  and  Bottomley,  In  re  .  .  .  .827 
Harrogate  Corporation  0.  Dickinson  1895,1897 

V.  Mackay 3686 

Harrogate  Estates,  Lim.»  In  re .     ...    434 

Harrold  v.  Watney 1759 

Harrop  v.  Harrop ^^ 

V.  Ossett  Corporation 595 

Harrowing  «.  Dupr6 2829 

Harrowing  Steamship  Co.  r.  Toohey   .     .  2441 

Harse  v.  Pearl  Life  Assurance  Co.       525, 1028, 

1086, 1691 

Hartt;.  Cohen  &  Van  derLaan.     .     .     .  1889 

t?.  Hay,  Nisbet  &  Co 901 

v.Hunter 2847 

v.  M'Creadie ®W 

v.  Porthgain  Harbour 2945 

Hart's  Divorce  Bill ^^ 

Hart's  Trade  Mark,  In  re 2529 

Hart's  Trustees  v.  Arrol 1208 

HarUey,  In  re ;  NuttaU  v.  Whittaker  .     .  1910 

,  lure;  Williams  v.  Jones  ....  1872 

,  In  the  goods  of 2798 

V.  Chadwick 2566 

V.  Haddocks 2055 

r.Pendarves 2244 

V.  Quick 1W6 

Hartopp  r.  Hartopp    ....     581,924,947 

Harvest  Home,  The 2886,2887 

Harvey,  In  re ;  Harvey  v.  Harvey  ...    799 

,  In  the  goods  of 2777 

»— v.  Anning 1^ 

v.  Busby 1646 

V.  Jaye 1645 

v.  Ooean  Accident  and   Guarantee 

Corporation 1021 

v.  Begem 293,1441 

V.  Tivoli,  Manchester,  Lim.    ...    519 

V.  Truro  Bural  Council 2711 

Harvey's  Claim;  Hunt,  In  re    ....  1082 

Harwood  v.  Abrahams 30, 1597 

Haset?.  London  General  Omnibus  Co..  .  1739 
Haskell  Golf-ball  Co.  v,  Hutchinson  586, 1796 
Haslam  and  Hier  Evans,  In  re  .  .  .  .  2450 
Hasluck,  Ex  parte ;  Harris,  In  re  .     .     .     101 

,  Exparte;  Nordmann,  Inre  .     .     .    101 

V.Clark 154 

. t;.  Bose;  Bose,  Inre 105 

Hassan  v.  Bunciman 2306 

Hastier.  Dayrell;  Dayrell,  In  re  .     .     .  2894 
H^wfcingH    (Lord)  i;.  North-Eastern  Bail- 
way     788,784 

(Lord)  V,  Saddler 1185 


Hastings  v.  Stenotyper,  Lim. ;  Stenotyper, 

Lim.,  Inre 478 

Hastings  Corporation  v.  Letton      .     .     .  1198 

«.  Queen's  Hotel  Co 1426 

Hastings  Tramways  Co.  v,  HastingB  and  St. 

Leonards  Gas  Co 2567 

Hatch,  Mansfield  &  Co.  V.  Weingott  .  .  1078 
Hathaway  v.  Argus  Printing  Co.  •  .  .  1567 
Hattersley  &  Sons  v.  Hodgson,  Lim.  .  .  26 
Hatton,  Ex  parte ;   Beg.   v,  Wimbledon 

Urban  Council 1447 

v.Treeby 2788 

Haversham  Grange,  The 2404 

Haviside,  Ex  parte ;  Button,  In  re .     .     .     189 

Hawke  v.  Hulton 897 

V,  Mackenzie 897, 900, 1165 

Hawkes,  In  re ;  Ackerman  v.  Lockhart  .  2478 
Hawkins,  In  re ;  Walrond  v.  Newton  .     .    226 

V.  Bridgwater  Justices 1117 

V.Edwards 915 

V.  Pearse 1976 

tSawley  v.  Blake ;  Houghton,  In  re  .  .  884 
dawthom  Corporation  v,  Kannuluik  .     .  1888 

Hawthombank,  The 2878 

Hay,  In  re ;  Kerr  v.  Stinnear    ....  2768 

v.Northcote 918,1092 

Haycocks,  Lim.  v.  MulhoUand  ....  576 
Haycraft  Gold  Beduction  Co.,  In  re    .     .    474 

Hayden  V.Dick 1490 

Haydon,  Ex  parte ;  Young,  In  re  .  .  .  106 
Hayes,  In  re ;  Tumbull  v.  Hayes  .     .     .  1876 

v.Bule 1886 

V.Willis 2778 

Hayes' Settied  Estates,  In  re    ....  2280 

Haylesv.  Pease 1676 

V.  Sandown  Urban  Council     .     .     .  1411 

Hayley  V.  Taylor 2749 

Hayman  V.  M'Lintock 2872 

Haynes,  In  re ;  Haynes  v.  Carter     .   .     .    920 

V.  Doman 527 

V.  Foster 784 

Hayward,  Inre;  Tweediev.  Hayward      .    849 

V.  Att.-Gen. ;  Waring,  In  re    .     .     .287 

V.Daniel 520 

V.  Hamilton ;  Jordan,  In  re    .     .     .  2604 

Hazeldine's  Trusts,  In  re 1782 

Head  V.Gould      ....      2588,2606,2611 

Headland  V.  Coster 1866 

Healey,  In  re ;  Healey,  ex  parte    .     .     .     150 

Healing  V.  Healing 1487 

Healy,  Petitioner 448 

V.  Maogregor  &  Ferguson  ....  1868 


NoTS.— VbZ.  IL  comfnenc9$  <U  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


xlix 


Heasman  r.  Hammersley ;  Hammersley, 

Inre 2864,2868 

Heath,  In  re ;  Heath  v.  Widgeon  ...    843 

V,  Deane 312 

v.  BoUason 555 

Heathoote,  In  re ;  Heathoote  v.  Trench  .  8 
Heather,  In  re ;  Pumfrey  v.  Fryer      .     .  2816 

Heather  Bell,  The 2809 

Heaton  v,  Beachey ;  Beachey,  In  re    .     .  1727 

Heaven  v.  Gmtohley 1163 

Heaver's  Executors  v.  Fuiham  Borough 

Council •     .     .     .  1647 

Hebbum  Urban  Council  and  Hedworth 

School  Board,  In  re 2198 

Hedges  V.  Preston 156 

Hedley  v.  Webb 1369 

Heiton  v.  M'Sweeney 2726 

Helyar,  In  re ;  Helyar  v.  Beckett  .  .1006,  2246 
Hemans  v.  Hotchkiss  Ordnance  Co.  .  .  406 
Hemchand  Devchand  v.  Azam  Sakarlal 

Chhotamlal 1000 

Hemming  v.  Davies 604 

HemmingB  v.  Sceptre  Life  Association     .  1029 
HempbUl  v.  Hemphill ;  Chisholm's  Settle- 
ment, In  re ;  Hemphill's  Settlement,  In 

™ 991,1869,1888 

Hemsworth   Rural    Council   v.    Mickle- 

thwaite 2724 

Henderson  v,  Arthur 816 

V,  Glasgow  Corporation     ....  1626 

V.  Henderson 2817 

17.  Henderson's  Trustees    ....  2689 

V.  Merthyr  Tydfil  Urban  Council      .  2472 

«.  Wallace  &  Pennell 167 

Henderson's  Patent,  In  re 1799 

Hendry  V.  Caledonian  Railway       .     .     .  1500 

Hennan  17.  Duckworth 1602 

Hennen  17.  Long 1845 

Henneesy  17.  McCabe 1521 

Henniker  v,  Howard 185 

Henry,  In  re ;  Gordon  17.  Gordon    ...      16 

17.  Gregory 196i 

Hensey  t7.  White  ....      1492, 1498,  1600 

Hepburn  v,  Wilson 2729 

Hepworth  17.  Pickles 2663 

Herberts.  Preshfield ;  Llanover  (Baroness), 

In  re 4,  2231,  2232 

17.  McQuade 2120 

V.  Bam ;  Llanover  (Baroness),  In  re.  2233 

Hercules  Insurance  Co.,  In  re;    Pugh's 
Case  and  Sharman's  Case      ....    466 

Herd  r.  Summers 1564 

Herdman  v,  Fewster ;  Fewster,  In  re       ,     631 


Herdman  17.  Wheeler 172 

Hermann  i».  Charlesworth 624 

Heme  Bay  Steamboat  Co.  17.  Hutton  .  .  617 
Heme  Bay  Urban  Council  17.  Payne     .     .  1377 

Herrick  17.  Cooper 1911 

Herring,    Ex   parte;    Rex  17.    Brentford 

Assessment  Committee 1869 

Herring-Cooper  17.  Herring-Cooper  .  .  .  2266 
Hertfordshire  (Sheriff),  Ex  parte;  Mac 

kenzie,  Inre 123,134 

Hertfordshire  County  Council  17.  Bamet 

Rural  Council 2742 

17.  New  River  Co 2718 

Hertsleti7.  Oatway;  Oatway,  In  re     .     .  2608 

Hervey  17.  Wynn 1298 

Hesketh,    Ex    parte;    Sale    Hotel   and 

Botanical  Gardens,  In  re  ....  329 
Heslop  17.  Minister  of  Mines  for  New  Zea- 
land    298 

Hetherington  17.  Gait 186 

Hetley,  In  re ;  Hetley  17.  Hetley     .     .     .  2819 

Hewitt  17.  Jervis 1133 

Hewlings  v.  Graham        ....    1009, 1917 

HewBon  17.  Cleeve 698 

Hexter  17.  Pearce 2486 

Heyl-Dia  17.  Edmunds 1800 

Heynes  v.  Dixon ;  Dixon,  In  re     .     .  183, 184, 

984,986 
Heywood,  In  re ;  Parkington  v.  HeywoOd     847 

17.  Whitehead 1344 

Hibernian,  The 2866 

Hibernian  Bank  17.  Lauder 844 

Hickeyi7.  Hay 1613 

Hickleton   Main    Colliery   Co.   17.    Hull, 

Bamsley,  and  West  Riding  Junction     .  2040 

Hickling  17.  Fair 2906 

Hickman  v.  Maisey 2709 

Hicks,  In  re ;  Kenyon  17.  Hicks      .     .     .  2862 

Higgins  17.  Betts 721 

17.  Dawson 2878 

Higginsou,  In  re ;  Att.-Geu.,  ex  parte  .     .   136, 

483,666 

High  17.  Billings 1646 

High  Wycombe  Corporation  17.  Thames 

Conservators 2619 

Highett  and  Bird's  Contract,  In  re,    2628,  2646 

Hilder  17.  Dexter 369 

Hildesheimer  v.  Faulkner  ....  663,  666 
Hill  (Viscountess),  In  re ;  Hill  (Viscount) 

17.  Hill 2809 

17.  CUfford 1769 

17.  Crediton  Urban  Council      .     .     .  1421 

17.  Dalgety 260 


Note. — VoL  II.  commences  at  col.  1179. 


d 


Digitized  by  LjOOQIC 


1 


TABLE  OF  CASES. 


cot.. 

HiUv.  Fearis 1776 

V.  Gage ;  Gage,  In  re 1885 

V.  Haire 1254 

v.  Hickin 1766 

r.  HiU 959 

V.  Paimifer 1866 

v.  Tottenham  Urban  Council .    1367, 1967 

Hillearys,  Ex  parte ;  Hancock,  In  re  .     .      95 

Hillman  v.  Ankerson 2138 

HUlsv.  Archer 1767 

V.  Davies 1612 

Hinchclifie  v.  Sharpe 2572 

Hinde  v,  Evans 2744 

Hindle  t?.  Brown 2194 

Hinds  V.  Buenos  Ayres  Grand  National 

Tramways  Co 416 

V,  Elsam 2619 

Hindson  v.  Wood ;  Frith,  In  re  ...  2869 
Hingeston  v.  Sidney ;  Sidney,  In  re     .     .     283 

Hinings  v,  Hinings 1926 

Hippesley  v.  Knee 1956 

Hiram  Maxim  Lamp  Co.,  In  re      .     .  337,  464 

Hirondelle,  The 2393 

Hirschel  &  Meyer  v.  Great  Eastern  Bail- 
way    2022,  2031 

Hirst  V.  West  Riding  Union  Banking  Co.  509 
Hirth,  In  re ;  Official  Receiver,  ex  parte 

124, 125 

Hiscock,  In  the  goods  of 2765 

Hiscoe,  In  re ;  Hisooe  v,  Waite  .  .  .  2821 
Hitchcock  V.  Wandsworth  and  Clapham 

Guardians 2621 

Ho  Tung  V,  Man  On  Insurance  Co.      .     .     325 

Hoare  v.  Green 1466 

V.  Lewisham  Corporation  ....  1656 

V.  Morshead 1918 

V,  Plymouth  &  North  Devon  Railway  1765 

V.Ritchie 1331 

^-^  V,  Tasker  &  Sons,  Llm;  Tasker  & 

Sons,  Lim.,  In  re 414 

—  V.  Truman,  Hanbury,  Buxton  &  Co.    1464, 

1518 

Hoare  &  Co.,  Lim.,  In  re 344 

Hobart  v,  Southend-on-Sea  Corporation  .  1761 
Hobbins,  In  re ;  Official  Receiver,  ex  parte    157 

Hobbs  V,  Grover 1624 

V,  Morey 565 

Hobbs  &  Samuels  v,  Bradley  ....  1684 
Hobbs,  Hart  &  Co.  v,  Grover  ....  1623 
Hobson  V,  Pattenden ;  Blakeley  v.  MuUer    516 

V.  Tulloch 2669 

Hobson*8  Trusts,  In  re 641 

Hockey  t7.  Western 1715,2583 


COL. 

Hocking,  In  re :  Michell  v.  Loe  .  .  .  2838 
Hoddinott  v.  Newton,  Chambers  &  Co.  1608, 1510 

Hodges  V.  Hodges 835 

Hodgson,  In  re ;  Darley  v.  Hodgson    .     .  1868 

,  In  re ;  Taylor  v.  Hodgson      .     .     .  2847 

— -  v.  Accles ;  Accles,  Lim.,  In  ro      .     .     423 

V.  Braisby ;  Jaques,  In  re  .     .     .     .  2315 

V.  Hodgson 936 

Hodson  V.  Bates ;  Bates,  In  re  .     .     .     .  2515 

V.  Deans 1723 

V.  Pare 694,  1432 

V.  Railway  Passengers  Assurance  Co.      34 

Hoffe*8  Estate  Act,  In  re 51 

Hogan,  In  re ;  Hogan  v.  Hogan      .     .     .  2277 

Hogg  v.  Davidson 1143 

Hoggarth  V.  Walker 1010,1049 

HohenzoUern,  The 2421 

Holar,The 2413 

Holborn  Union,  Ex  parte ;  Rex  v.  Mo  watt  1827 

Holden  v.  Bostock ,     .  21S3 

V.  Thompson 221 

Holder  v.  Soulby 1430 

V,  Williams ;  Williams,  In  re       .     .     850 

Holdsworth  v.  Lancashire  and  Yorkshire 

Insurance  Co 1020 

Hole,  In  re ;  Davies  v.  Witts  .  .  2071,  2089 
Holford  V.  Acton  Urban  Council  .  1358,  2631 
Holland,  In  re ;  Brettell  v.  Holland     .     .  1776 

,  In  re;  Gregg  v.  Holland  .  878,  2263,  2265 

V,  Bennett 1906 

V.Hall 916 

V.  Lazarus 1646 

Holland  Steamship  Co.  and  Bristol  Steam 

Navigation  Co.,  In  re 23 

HoUiday  v.  National  Telephone  Co.  .  .  1968 
Hollingsworth  v.  Davy ;  Davy,  In  re  .  .  2887 
Hollinshead  v.  Coley ;  Coley,  In  re      .     .  2844 

Hollinside,  The 2344 

HoUis'    Hospital   Trustees   and    Hague, 

In  re 2649 

HoUiwell  V.  Seacombe 2678 

Holloway  v.  Birmingham  Corporation      .  2736 

V.  Hill 1248 

Holmes,  Ex  parte ;  Rushforth,  In  re  .     .     143 

V.  Great  Northern  Railway     .     .     .  1501 

V.  Holmes ;  Moon,  In  re    .     .     .     .     833 

V.  Trench ^2 

Holness  v.  Mackay 1602 

Holsworthy  Urban  Council  v.  Holsworthy 

Rural  Council 486, 1996 

Holy   Trinity,    Markham    v.    Shirebrook 

(Vicar) 744 


Note.— roi.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


li 


Holywell  Union  t;.  Halkyn  Distriot  Mines 

Drainage  Co 1851 

Home  (Earl)  V.  Belhaven  (Lord)  .  .  .  2219 
Home  and  Ck>lonial  Stores  v.  CoUs  724, 726, 1018 
Home  Insurance  Co.  of   New   York   t;. 

Victoria-Montr^  Fire  Insurance  Co.    .  1027 
Home  Marine  Insurance  Co.  v.  Smith      .  1089, 


COL. 

Homer  v.  Lewis 1603 

Horner  &  Co.,  In  re 477 

Hornsey  Corporation  r.  Birkbeck  Freehold 

Land  Society 1409 

Hornsey  School  of  Art  t?.  Edmonton  Union  1856 
Hornsey  Urban  Council  v.  Hennoll      .    60,  665 

Horrigan  v.  Horrigan 486 

1078,  2160  j  Horsburgh  v.  Sheaoh 1743 

Hommel  t;.  Bauer 2581    Horsey  Estate  v.  Steiger.     .     .     .      462,1202 

Honour  o.  Equitable  Life  Assurance  Society  1083  I  Horton  17.  Bosson 1719,1917 

Honywood  v,  Honywodd.     .      2274,  2879,  2895  ; -y.  Colwyn  Bay  Urban  Council     .     .  1376 

Hood  &  Moore*s  Stores  v.  Jones     .     .     .     528  i 1;.  Penn 1124 

Hooker  v.  Gray 10  j v.  Walsall  Union 1860 

Hookham  r.  Mayle 2    Hotham,  In  re ;  Hotham  v.  Doughty  .     .  2250 

Hoole  V.  Speak 334  |  Hough  r.  Clark 674,  2699 

Hooley,  In  re ;  Hooloy,  ex  parte     .     .  147,  501  '  Houghton,  In  re ;  Hawley  v.  Blake      .     .     834 
-,  In  re ;  Bucker^s  Case 501  | v.  Houghton  .     .  .     .       930,  970 


,  In  re ;  United  Ordnance  and  Engi- 
neering Co.,  ex  parte 140 

Hooper,  In  re ;  Hooper  v,  Warner  .     .     .  2846 

t7.Bromet      ....      1902,2667,2672 

».  Fumess  Railway 2024 

r.  Herte 395 

r.  Kerr,  Stuart  &  Co 402 

V.  Riddle 2545 

V.  Willis 529 

Hooton  r.  Dalby 711 

Hope  17.  Campbell 2754 

r.  Hope 29 

r.  Long 696 

tj.  Walter 2482,2629 

Hope's  Settled  Estates,  In  re ;  De  Cetto 

V.  Hope 2260 

Hope-Johnstone,  In  re;  Hope-Johnstone 

17.  Hope-Johnstone 2286,  2579 

17.  Sinclair's  Trustees 2838 

Hopkins,  In  re ;  De  Stedingk,  ex  parte  136 

r.  Gudgeon 180 

V.  Hemsworth 1707 

17.  M»Bride 2298 

Hopkinson  v.  Newspaper  Proprietary  Syn- 
dicate;  Newspaper  Proprietary  Syndi- 
cate, In  re 466 

Horan  v.  Hayhoe 2102 

Horn  17.  Raine 890 

V.  Sleaford  Rural  Council  ....  1416 

Homcastle  v.  Equitable  Life  Assurance 

Society  of  the  United  States.      .     .     .  1029 
Home,  In  re ;  Wilson  v,  Cox-Sinclair  .     .  2611 

17.  Struben 251 

Home  &  Sons,  Lim.,  In  re ;  Home  17.  Home 

ASons,  Lim 2477 

Homer  v.  Franklin 1467 


17.  Sutton  Heath  and  Lea  Green  Col- 

UeryCo 1572 

Houlder  17.  Weir 2335 

Houlder  Line,  Lim.  v.  Griffin    ....  1491 
Houldsworth  v.  Yorkshire  Woolcombers 
Association  ,*    Yorkshire    Woolcombers 

Association,  In  re 416 

Hounsell  v.  Dunning 1291,  2818 

Houstoun*s  Settlement,  In  re    .     .     .     .     591 
Hove    Corporation   v.    Brighton    Sewers 

Board 1316 

Hovenden  17.  Millhofif 1964 

How  17.  Winterton  (Earl)      .     .     .     .579,2598 
Howard,  In  re;  Taylor  17.  Howard.     .     .  2803 

17.  Daniels 1642 

17.  Fanshawe 1203 

17.  Gwynn 5i3 

17.  Lewis ;  Slatter,  In  re     ...     .     229 

17.  Lightfoot ;  Lacey,  In  re     .      838,  1297 

17.  Press  Printers,  Lim 1016 

Howatson  i7.  Webb 689 

Howe,  Ex  parte ;  Lake,  In  re    ....     142 

17.  Newington  Licensing  Justices.     .  1122 

Howe's  (Earl)   Settled    Estates,    In   re; 

Howe  17.  Kingscote 2090 

Howells  17.  Vivian 1593 

Howes,  In  re ;  Howes  v.  Piatt  ....  2578 

,  In  re ;  White,  ex  parte      ....     146 

Howgate  and  Osbom*s  Contract,  In  re      .    686, 

994,  2584 

Howie's  Trustees  17.  M'Lay 869 

Hewlett  17.  Newington ;  Roby,  In  re    .     .     831 
Howling's  Trustees  17.  Smith      ....     474 

Hoyes  17.  Tate  (Lady) 585 

Hoyle's    Case;    London    and    Northern 
Bank,  In  re 2450 


Note.— FoZ.  IL  commences  at  col,  1179. 


d  2 

Digitized  by  LjOOQIC 


lii 


TABLE  OF  CASES. 


COL. 

Hubback  v.  British  North  Borneo  Co.    670,  594 
Hubbard  v.  Bromley  District  Council .     .  1822 

(otherwise  Bogers)  v.  Hubbard     .     .    947 

Hubbard  &  Co.,  In  re ;  Hubbard  v.  Hub- 
bard ft  Co 418 

Hubbuck,  In  the  goods  of 2778 

v.   Wilkinson,  Heywood   &    Clark    700, 

1918,  2528 

Hucklesby  v.  Hook 507 

Hucknall-under-Huthwaite  Urban  Council 
and  South  Normanton  Oas  Co.,  In  re   .    911 

Hudson  V,  Bridge 1840, 1858 

V.  Cripps 1205 

V.  Gribble 2116,2129 

Hughes,  In  re 2278 

,  In  re ;  Brandon  v,  Hughes     .     .     .     998 

V,   Britannia  Permanent     Benefit 

Building  Society 1724 

V,  Pump  House  Hotel  Co.  .     .     .  54, 1891 

V,  Sunmierlee  and  Mossend   Iron 

and  Steel  Co 1592 

V.  Thistle  Chemical  Co 1579 

and  Ashley,  In  re     ....    2688,2655 

Hull  i;.  Horsnell 1884 

V.  London  County  Council.     .     .     .  1627 

and  Meux  (Lady),  In  re     .     .     .     .  1222 

Hull    Electric    Co.  v.   Ottawa    Electric 

Co 272,  786 

Hull  Steam  Shipping  Co.  v.  Lamport  and 

Holt 2370 

Hulse,  In  re ;  Beattie  v,  Hulse  ....     868 

Hulthen  v,  Stewart 2827 

Humber  V.  John  Griffiths  Cycle  Co.     .     .     442 

Humble  v.  Humphreys 1680 

Hume  V,  Record  Beign  Jubilee  Syndicate     815 

Hummel  v,  Himimel 1878 

Hummell   v.  Boutledge  ft   Sons,  Lim. ; 

Boutledge  ft  Sons,  In  re    ...     .  481,  488 

Humpheryv.  Conybeare 507 

v.  Young 1369 

Humphreys,    In   re;    Lloyd-George,    ex 

parte 100,2476 

v.  Inland  Revenue  Commissioners    .  2159 

V.Morten 1208 

Humphrys  V.  Polak 1008 

Hunloke,  In  re ;  Fitzroy  v.  Hunloke  .  .  794 
Hunt,  In  re ;  Board  of  Trade,  ex  parte         151 

,  In  re ;  Harvey's  Claim     ....  1062 

,  In  re ;  Silicate  Paint  Co.  v.  Hunt  889, 1448 

v.  Fripp 107 

V.Green 2565 

V.Hunt 980,1911 

V.  Luck 2626,2642,2647 


COL. 

Hunt's  Settled  Estates,  In  re;  Bulteelv. 

Lawdeshayne 2249 

Hunter  V.  Allen 2519 

V.  Att.-Gen.  [1899] 280 

V. [1904] 2128 

V.  Baird 1570 

V.Clare 1600 

V.  Clark 891 

V.  Ferguson  ft  Co 698 

V.  Hunter 937,1024 

V.  Jaoobson 617 

V.  Wintrup 1339 

Hunter  ft  Hewlett's  Contract,  In  re    .     .  2230 
Huntingdon  Corporation  v.  Huntingdon- 
shire County  Council 1813 

Huntington  v.  Lancashire  and  Yorkshire 

RaUway 2011 

Huntly  (Marchioness)  v.  Gaskell         996, 1086, 

1927, 1934 

Hurlston,  In  the  goods  of 2801 

Hurrell  v.  Littlejohn 2243 

Husband  V.  Campbell 1585 

Husey  v.  London  Electric  Supply  Corp.  .    785 
Husey-Hunt  v.  Bozzelli ;  Bozsselli,  In  re  .  1091 

Hussey  v.  Domville 1239 

Hutchings,  In  re 1920 

Hutchinson  v.  Tottenham 1879 

Hutchison  v.  Stevenson 1852 

Huttly  V.  Simmons 1445 

Hutton  V.  Annan 2586 

V.  Ras  Steamship  Co.    .     .     .    2302,2805 

Huxtable,  In  re ;  Huxtable  v.  Crawfurd  .     225 

V.  Huxtable 929,  962 

Hyde  Corporation  v.  Oldham,  Ashton,  and 

Hyde  Electric  Tramway 2561 

Hyderabad  (Deccan)  Co.  v.  WiUoughby    .  1081 

Hyman  v.  Hyman 970 

V.  Van  den  Bergh 721 

Hymas  v.  Ogden 601 

Hynesv.  Hynes 983 

Hyslop  V.  Shirlaw 2189 


Ibbetson,  In  re ;  Ibbetson  v.  Ibbetson      .  2900 
Ibo  Investment  Trust,  Lim,,  In  re.     .28,  456 

Ibo  Syndicate  v.  Wyler 27 

Ide  V.  Chalmers 1049 

Ideal  Bedding  Co.  V.  Holland    .     .      874,2615 

Igoe  V.  Shann 1122 

nford  Gas  Co.  V.  Uford  Urban  CounoU     .  2946 
and  Uford  Urban  Council,  In  re  .     .  2567 


Note.— FoZ.  //.  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


liii 


niord  Park  Estates  9.  Jacobs    .     .     . 
Bfraoombe   Permanent   Mutual    Benefit 

Building  Society,  In  re 450 

niff,Inre 135 

mingworth  V.  Houldsworth 416 

V.  Wahnaley 1664 

Imperial   Bank  of   Canada  v.   Bank  of 

Hamilton 71 

Imperial  Book  Co.  v.  Black 549 

Imperial  and  Grand  Hotels  Co.  v.  Christ- 
church  Union    1860 

Inchmaree,  The 2417 

Income  Tax  Commissioner  for  New  Zealand 

V.  Eastern  Extension  Telegraph  Co.      .     299 
Incorporated  Law  Society,  Ex  parte   .     .  2481 

,  Ex  parte;  Ainsworth,  In  re  .     .     .  2479 

,  Ex  parte;  Lydall,  In  re   .     .     .     .  2478 

Ind,  Coope  &  Co.  v.  HambUn    .     .    2664,2669 

Inderwiok  v.  Inderwick 2901 

V.  Linder 2901 

r.TatcheU 2901 

Indra,  The 2448 

Ingall  V.  Brown ;  Barclay  Brown,  In  re    .    488 

Ingle  V.  Vaughan^enkins 1606 

Inglis  V.  Bobertson 1969 

V.  Whiteford ;  Whiteford,  In  re  .     .  2889 

Ingram  v.  Papillon ;  Ashton,  In  re      .     .  1877 
Inland  Revenue  v,  Alexander's  Trustees  .  2091 

V.  Cadwalader 2110 

o.  Edinburgh  Corporation  .     .    2128,2186 

o.  Old  Monkland  Conservative  Asso- 
ciation      2105 

Inland  Revenue  Commissioners  v,  Harvey's 

Trustees 2070 

17.  North  British  Railway  ....  2148 

17.  Maple  &  Co 2147 

17.  Moray  (Earl's)  Trustees      .     .     .  2062 

17.  Muller  ft  Co.'s  Margarine,  Lim.     .  2140 

©.Priestley 2077 

17.  Tod 1726,2148 

17.  Western  Steamship  Co.     .     .     .  2126 

Inman,  In  re ;  Inman  i7.  Inman     .     .     .    795 

V.  Ackroyd  and  Best 861 

Innes  17.  Fife  Coal  Co 1749 

Innes  &  Co.,  In  re 877 

Insole  17.  Gueret 2181 

International  Assets  Co.,  Ex  parte ;  Van 

Laun,  In  re 

International  Fibre  Syndicate  v.  Dawson. 

International  Society  of  Auctioneers  and 

Valuers,  In  re ;  Baillie's  Case     .     .     . 

International  Tea  Co.'s  Stores  17.  Hobbe   . 


147 
51 


867 
784 


Inventor,  The 2408,  2411 


Inverarity  v,  Forfarshire  County  Council  2217 
Inverness  Chamber  of  Commerce  i7.  High- 
land RaUway 2048 

Iredale  i7.  China  Traders'  Insurance  Co.   .  2486 

Ireland  17.  Hart 899 

Ireland  &  Co.,  In  re 855 

Irish  Land  Commission  17.  Ryan  .  .  .  808 
Irish  Mercantile  Loan  Society,  In  re  .  .  449 
Irons  17.  Davis  ft  Timmins  .  .  .  1555, 1570 
Irvine  and  Fullerton  Building  Society  v, 

Cuthbertson 188 

Irving  17.  Callow  Park  Dairy  Co.     .     .     .  1846 

17,  Carlisle  Rural  Council   ....  2783 

17.  Tumbull 185 

Irwin,  In  re ;  Irwin  i7.  Parkes  ....  2271 
Isaac,  In  re ;  Harrison  v,  Isaac      .     .     .  2886 

Isaacs  17.  Towell 2678 

Isaacson  (W.),  In  re ;  Sanders  17.  Smiles  .    525 

(W.)  17.  W.  Isaacson 947 

17.  New  Grand,  Lim 1554 

Isis  Steamship  Co.  i7.  Bahr,Behrend  ft  Ross  2817, 

2818 
Isle  of  Wight  Rural  Council  and  Isle  of 

Wight  County  Council,  In  re       .     .     .  2787 
Islington  Borough  Council,  In  re    .     .     .  1673 

17.  London  School  Board    ....  1844 

Islington  Union  17.  Brentnall  .  .  521, 1822 
Istok  17.  Steamship  and  Drughom,  In  re  .  2812 

Italia,  The 2423 

Izod,  In  re ;  Official  Receiver,  ex  parte     .      92 


J.  M.,  In  re 1440 

Jack,  In  re;  Jack  17.  Jack 1877 

17.  Edie 773 

Jackson,  In  the  goods  of 2801 

,  In  re ;  Jackson  v.  Ward   ....    811 

17.  Commissioner  of  Stamps     .     .     .    300 

17.  Dickinson 2590 

17.  Inland  Revenue  Commissioners    .  2162 

17.  Mumford 1089, 1053 

— ^  V.  Normanby  Brick  Co 1016 

17.  Plympton  Rural  Council    .     .     .  1318 

17.  Wimbledon  Urban  Council      .     .  1869 

Jackson  ft  Bassford,  Lim.,  In  re     .     .     .    474 

Jackson  ft  Co.,  In  re 379 

Jackson  and  Haden's  Contract,  In  re  .  .  2674 
Jackson's  Settled  Estate,  In  re  .  .  .  2246 
Jacob,  In  re ;  Mortimer  v,  Mortimer  .     .  1870 

17.  Down 1241 

v.GaviUer 1046 


NoiB.~7o}.  U.  wmmenoes  ai  col.  1179. 


Digitized  by 


Google 


liv 


TABLE  OF  CASES. 


Jacob  V,  Jacob 2762 

Jacobs,  Ex  parte ;  Carr,  In  re    .     .     .     .     155 

V.  Booth's  DifltUlery  Co 1918 

V.Hart 2496 

V.  Morris 1961, 1952 

V.  Revell 2662 

Jaeger  v.  Mansions  Consolidated,  Lim.  .  1238 
Jamaica  Railway  v.  Colonial  Bank  .  .  1910 
James,  Ex  parte ;  Rex  v.  Henderson  .     .  1852 

V.  Ivemey 768 

V.  London  and  County  Banking  Co. ; 

Morris,  In  re 135, 142 

V.  Ocean  Coal  Co 1569 

James  Tucker  Steamship  Co.  v.  Lamport 

and  Holt 1923 

James  Westell,  The 2410 

Jameson  v.  Dublin  Distillers'  Co.   .     .     .  2549 

Jamieson  v.  Dow 8 

V.  Fife  Coal  Co 1573 

Jandus  Arc  Lamp  Co.  v.  Arc  Lamps,  Lim.  1788 
Janes  v.  Staines  Urban  Council  .  .  .  1381 
Janson  v,  Driefontein  Consolidated  Mines     47, 

1079, 1086 
Jaques,  In  re ;  Hodgson  v.  Braisby      .     .  2815 

V.  South  Essex  Waterworks  Co.    .     .  1922 

Jared  v.  Clements 1708, 2643 

Jarman  v.  Hale 1181, 1292 

Jarvis  v.  Birmingham  Corporation  ;  Best, 

In  re 223 

Jarvis  &  Co.,  In  re      .......     381 

Jary  v.  Bamsley  Corporation     ....  1373 

Jassy,  The 1084 

Jay  V.  Budd 1904 

Jeapes  v,  Jeapes 925 

Jeffery  v.  Sayles;  Bell,  In  re     .     .     .     .1715 

V,  Stewart 2487 

Jeffrey  v.  Weaver 1136 

Jeffreys,  Ex  parte ;  Carey,  In  re      .     .     .124 

V,  Jeffreys 2836 

Jelks  V,  Hayward 612 

Jemmott  and  Guest's  Contract,  In  re  .  .  2230 
Jenkins,  Ex  parte ;  Rex  v.  Nepean      .  776, 779 

,  In  re ;  Trustee,  ex  parte    ....     121  | 

V,  Comber 161  , 

v.  Dunraven  (Earl) 311 

V.  Emmett ;  Emmett,  In  re    .     .     .  1285 

V.  Grocott 776, 779 

V.  Merthyr  Tydfil  Urban  Council      .     802 

V.  Price .     .     .  1230 

and  Randall's  Contract,  In  re      .     .  2590 

Jenkins'  Claim;   Otto  Electrical  Manu- 
facturing Co.,  In  re 866 


COL. 

Jenks,  Ex  parte ;  Wallis,  In  re  .     .     .     .     103 

Jenks  V.  Ditton 818 

Jenner  Institute  v,  St.  George's,  Hanover 

Square,  Assessment  Committee  .     .     .  1856 

Jennings,  In  re 545 

v.  Hanna 2866 

r.  Jennings 1778 

V.  Mather 102 

Jenson  v.  Jensen 966 

Jerome,  In  re 23 

Jessop  V.  Huddersfield  Industrial  Society  1001 

Jobson  v.  Eppenheim 2190 

V.  Henderson 1167 

Johannesburg,  The 1989, 1995 

John,  Ex  parte ;  Rex  v,  Wilkins     .      .     .  1151 

V.  Albion  Coal  Co 1551 

17.  John 1982 

John  Brothers  Abergarw  Brewery  Co.  v. 

Holmes 1695,1714 

John  HoUoway,  The 2395 

Johns  V.  Balfour 318 

V,  Carden ;  Copland's  Settlement,  In 

ro 796 

V.  Pink 824 

V.  Ware 176 

Johnson,  In  re ;  Greenwood  v.  Greenwood  2873 

,  In  re ;  Greenwood  v.  Robinson   .     .  28€8 

,  In  re ;  Roberts  v,  Att.-Gen.  .     .     .  1091 

,  In  re ;  Sandy  v.  Reilly      .     .    2801,  2891 

,  In  the  goods  of 2801 

v.Bragge 687 

v.  Brock 1296 

V.  Crook 494 

V.  Johnson  [1900] 961 

V. [1901] 928 

V.  Langley ;  Langley,  In  re     .     .     .     848 

V.  Marshall,  Sons  A  Co.,  Lim.      .     .  1547 

V,  Pickering 823 

v.Regem.     .     .     .      255,306,883,1082 

v.  Russian  Spratt's  Patent,  Lim.; 

Russian  Spratt's  Patent,  Lim.,  In  re     .     417 

V.  Whitaker 708 

Johnson  &  Co.,  In  re 69 

Johnson  Johnson,  In  re ;  Matthew  A  Wil- 

kinson,  ex  parte 493 

Johnston,  In  re ;  Mills  v.  Johnston     .     .     683 

V.  Boyes 2636 

V.  Great  Western  Railway       .     .     .  1751 

V.  Mew,  Langton  &  Co 1579 

V.  Toronto  Gas  Consumers  Co.      908,  2508 

Johnston  Die  Press  Co.,  In  re  .  410,418,417 
Johnston  Foreign  Patents  Co.,  In  re     410,  413, 

417 


Note.— FoZ.  II,  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Iv 


Johnstone  v.  Backnall 823 

V,  Cochran  &  Co 1668 

r.  Crompton 1682 

(Hope)  V,  Sinclair's  Trustees  .     .     .  2833 

Johnstonia  Engraving  Co.,  In  re  410,  418,  417 
Joicey  v,  North-Eastem  Railway  .  1687, 2002 
Jolly,  In  re ;  Gatheroole  v,  Norfolk      .     .  1293 

V.  Kine 724 

Jonas  V,  St.  Donstan  Overseers  ....  1856 
Jones,  £x  parte;   London  and  Northern 
Bank,  In  re 606 


.  .  890 
314, 1302 

.  .  846 

.  .  1812 

.  .  2806 

.  .  2788 

.  .  2660 


,  Eix  parte ;  Reg.  t;.  Bird     . 

,  In  re ;  Glegg  v.  Ellison 

,  In  re ;  Elgood  v.  Jones     . 

,  In  re ;  Parker  v,  Lethbridge 

,  In  re ;  Richards  v.  Jones  . 

(Elizabeth),  In  the  goods  of 

17.  Bamett 

V.  Beimstein 1197 

V.  Davies  [1898] 863 

V. [1901] 159 

f». [1902] 861 

V.  Gardiner 2633 

r.  Greaves ;  Greaves*  Settled  Estates, 

In  re 1005 

V.  Green 2336 

V,  Hughes 2202 

V,  Homphreys 65 

V.  Jones ;  Edwards,  In  re  .     .     .     .  2831 

V.  Joyner 509 

V.  Kettlewell;  Kettlewell,  In  re  .     .  2845 

V,  Lavington 1287 

V.  Munro  . 766,  779 

17.  Ocean  Coal  Co 1568 

V.  Owen ;  Griffith,  In  re     .     .     .     .847 

V,  Rhymney  Iron  Co 1566 

V.  Robson 1679 

V.  Rowland 2203 

r. ;  Rowland,  In  re    .     .     .     .  2858 

V,  Scullard 1459 

V.  Short 914 

V,  Spencer 1939 

V,  Trappes ;  Sisson's  Trusts,  In  re     .  2596 

r.  Walters 1820 

1?.  Wilson 2885 

Jones*  Case ;  Letheby  &  Christopher,  Lim., 

In  re 394 

Jones*  Divorce  Bill 938 

Jones  &  Roberts,  In  re 2456 

Joplin  Brewery  Co.,  In  re     ...     .  425,  426 

Jopp  V.  Johnston's  Trustee 2600 

Jordan,  In  re ;  Hayward  v.  Hamilton  .     .  2604 


Jordan's  Trusts,  In  re 2856 

Jordeson  v.  Sutton,  Southcoates,  and  Dry- 
pool  Gas  Co.       ...     721,  908, 1014,  1763 
Jorgensen  v.  Neptune  Steam  Fishing  Co.   2421, 

2423 

Josef  V,  Mulder 251 

Joselyne,  Ex  parte ;  Watt,  In  re  .  .  .  60 
Joseph,  In  re ;  Pain  v.  Joseph  ....  2806 
Joseph  Hargreaves,  Lim.,  In  re      ...     471 

Joynson  v.  Hunt 1966 

Joynt  V.  Cycle  Trade  Publishing  Co.    .     .     698 

v.  M*Crum 1905 

Jubilee  Sites  Syndicate,  In  re    .     .     .     .     454 

Juddr.  Judd 926 

and  Skelcher's  Contract,  In  re     .     .  2594 

Jude's  Musical  Compositions  (Liedertafel 

Series  of  Carols),  In  re 551 

Judge  and  Sheridan's  Contract,  In  re  .  .  2638 
Judgment  Creditor,  Ex  parte ;  Debtor,  In  re  84 
Jukes,  In  re ;  Official  Receiver,  ex  parte  .  130 
Jump,  In  re ;  Galloway  v.  Hope     .     .     .  2594 

V,  Payne 1182 

Jupp,  In  re ;  Gladman  v.  Jupp  ....  2890 


K. 

Kaiser  Wilhelm  der  Grosse,  The  .  .  .  2398 
Karunaratne  v,  Ferdinandus      ...    26,  305 

Kate,  The  [1899] 2402 

,  The  [1906] 1901,2380 

Kaufman  t?.  Gerson 1095 

Kau8S,The 2425 

Kavanagh  v.  Caledonian  Railway  .  .  .  1519 
Kay  V.  Dewhirst ;  Wilcock,  In  re    .    2885,  2899 

V.  Kay 929,  962 

Kay*s  Atlas  Brewery  Co.,  Ex  parte ;  Rex  v, 

Cheshire  Justices 1112 

Kaye  t;.  Croydon  Tramways  Co.      ...     359 

t?.Kaye 949 

Keane  v.  Nash 1596 

Keane's  Estate,  In  re 798 

Keams,  In  re ;  Lurgan  Urban  Council,  ex 

parte 1273 

Keast  V.  Barrow  Haematite  Steel  Co.  .     .1564 

Keates  v.  Woodward 574 

Keek's  Settlement,  In  re 2252 

Keeble  and  Stillwell's  Fletton  Brick  Co., 

In  re 2626 

Keeloma  Dairy  Co.  V.  Jones 1388 

Keen,  In  re ;  Collins,  ex  parte  .  .  115,  2987 
Keenan  v.  Flemington  Coal  Co.  ...  1499 
Keene  v.  Thomas 2916 


NoTB.— 7o/.  I/,  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


Ivi 


TABLE  OF  CASES. 


COL. 

Keet,  In  re ;  Official  Receiver,  ex  parte    .      96 

Keeton  v,  Sheffield  Coal  Co 1419 

Keighley,  Maxsted  A  Co.  v.  Durant     .     .  1966 

Keith  V.  Gancia 809, 1206 

V.  Lauder 696 

V,  Twentieth  Century  Club     ...    688 

Kekewich  v.  Barker 2881 

Kelcey,  In  re ;  Tyson  «.  Keloey  ....  1698 

V.  Harrison;  Peacock's  Settlement, 

In  re 886,1871 

Kellett  V.  Stockport  Corporation    .     .     .  2942 

Kelly  V.  Colhoun 707 

V.  Elliott;  Elliott,  In  re    .     .     .     .2899 

V,  Hopkins 1691 

V.  Lonsdale 1886 

V.  Selwyn 1098,1106 

Kelly's  Directories  v.  Gavin 549 

V.  Gavin  and  Lloyd's  (No.  2)  .     .     .689 

Kelsey,  In  re ;  WooUey  v.  Kelsey   .     .     .  2871 

Kemble  v.  Addison 176 

Kemp  v.  Baerselman 62,  618 

V.  Christmas 715, 1197 

V,  Oolman I917 

V.  Inland  Bevenue  Conmiissioners    .  2149 

V.  Rozey  (No.  1) ;  In  re  Sharland      .  2870 

Kempster,  In  re ;  Kempster  v.  Kempster  .    839 
Kendal  t;.  Lewisham  Borough  ....  1664 

Kennaird  v.  Cory 2444 

Kennedy  V.  Bruce 1212 

V.  Buchanan 766 

V.  Glasgow  and  South- Western  Rail- 
way      2006 

V,  Inland  Bevenue  Commissioners    .  2143 

V,  Kennedy 976 

Kenney  v.  Employers'  Liability  Assurance 

Corporation ,     ,  I893 

Kenny,  In  re ;  Clode  v.  Andrews    .     .     .     228 

1?.  Harrison I523 

Kenny's  Trusts,  In  re 2618 

Kenrick,  In  re 1438 

V.  Mountstephen 1767 

Kensington  (Baron),  In  re ;  Longford  (Earl) 

V.  Kensington  (Baron) 2856 

Kensington  Land  Co.  v.  Canada  Industrial 

Co 280 

Kensington  Settled  Estates,  In  re  .     .     .  2266 
Kensit  v.  St.  Ethelburga  (Rector)  ...     744 

V.  St.  Paul's  (Dean  and  Chapter)    760,  762 

Kent,  Ex  parte ;  Rex  v.  Bell      ....    760 

V.  Fittall 775 

•  V,  Eraser 777 

V.Kent 1872,2764 


Kent  V.  La  Communaut^  des  Scaurs  de 

Charity  de  la  Providence  ....  273,  304 
Kent  Coalfields  Syndicate,  In  re     ...     888 

Kent  Collieries,  In  re 424 

Kent  County  Council,  Ex  parte ;  Rex  v. 

Wraith 2199 

V.  Folkestone  Corporation .     .    1993,  2724 

V.  Lord  Gerard 2721 

Kent  County  Gas  Co.,  In  re ;  Brown,  ex 

parte 330 

Kent  Waterworks  Co.  v.  Lamplough  .  .  2682 
Kenward,  In  re ;  Hammond  v.  Eade  .  .  848 
Kenyon  v.  Birks ;  Birks,  In  re  .     .     2804, 2862 

V.  Hicks ;  Hicks,  In  re 2862 

Kerly,  Inre 2454 

Kerr  v,  Stinnear ;  Hay,  In  re    ...     .  2768 

Kerrigan  v.  Hall 10O8 

Kerry  v.  England 1940 

Kerry  County  Council  v.  Liverpool  Salvage 

Association 709 

Kershaw  t^.  Kershaw 968 

V,  Shoreditch  Borough  Council    .     .  1306 

V.  Sievier 1913 

Keslake  v.  Board  of  Trade 2302 

Kessack  t;.  Smith 1142 

Kessowji  Issur  v.  Great  Indian  Peninsula 

Railway 999 

Kestler  v,  Tettmar 64 

Kettlewell,  In  re ;  Jones  v,  Kettlewell      .  2845 

V.  Kettlewell 942 

V.  Refuge  Assurance  Co 1030 

Key  v.  Neath  Rural  Council      ....    781 

Key  &  Son,  In  re 332 

Khan  v.  Duoh6 2I8O 

Kidd,  Ex  parte ;  Ruthen,  Inre.  ...  181 
Kiddle,  In  re ;  Gont  v.  Kiddle  ....  2828 
Kidston  v.  Monceau  Ironworks  ....  2171 
Kieffer  v.  Le  S^minaire  de  Quebec  .     .  289,  292 

Kiersey  v,  Flahavan 437 

Kilby  v.  Betts ;  Stephens,  In  re      .     .     .        8 

Kilgour  V,  Gaddes       .     , 733 

Kilkenny  Corporation,  In  re      ....  2466 

Killery's  Divorce  Bill 1148 

Kilmalcolm  Parish   Council  v,  Glasgow 

Parish  Council 2216 

Kilpatriok  v.  Wemyss  Coal  Co 1556 

Kilworth  Rifle  Range,  In  re 1269 

Kimber  v.  Admans 2668 

Kinahan's  Trusts,  In  re 1707 

Kine  v.  Jolly 723 

King,  Ex  parte;  WoOdd,  In  re  ....  106 
,  In  re ;  King  v.  King 795 


Note.— FoZ.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Ivii 


King,  In  re;  Mellor  v.  South  Australian 
Land  Mortgage  and  Agency  Co.  .      840, 1898 

,  Inre;  Traversr.  Kelly    .     .     .     .2082 

17.  Cheyne 267 

V.  Gillard 669 

V.Henderson      .     .     .    88,257,618,1929 

V.  Button 140, 141 

V.King 796 

©.  Bymill 2866 

V,  Smith 2479 

17.  Spencer 2749 

King's    Collie,   Cambridge  v,  Uzbridge 

Bund  Council 1874 

King's  County,  The 2378 

King's  Lynn  Docks  Co.,  Ex  parte ;  Reg.  v, 

De  Grey 1826, 1869 

King-Harman  v.  Cayley 1006 

Kingan  17.  Matier 2281 

Kingdon  &  Wilson,  In  re 2468 

Kingsbury  v.  Walter 2830 

V. ;Moes,  Inre 2881 

Kingsbury  Collieries  and  Moore's  Contract, 
In  re 818 

Kingsland  V.  Haben 1648 

Kingston    Cotton   Mill   Co.   v.   Mouatt; 

Mouatt,  In  re 876 

Kingston  Light,  Heat,  and  Power  Co.  v. 

Kingston  Corporation 286 

Kingwell,  In  the  goods  of 2792 

Kinnaird  (Lord)  t;.  Field  (No.  1)     .     .     .  1927 

(Lord)  17. (No.  2) 1937 

(Lord)  V,  Freake;  Freake's  Settle- 
ment, In  re 2263 

Kinnear,  In  re ;  Kinnear  v,  Bamett    .     .  2833 
Kinnis  v.  Graves  ....      1167, 1169,  1398 

Kinross  (Lord),  In  re 1807 

Kinson  Pottery  Co.  v,  Poole  Corporation  .  1371, 

1386 

Kirby,  In  the  goods  of 2777 

V.  Barber 772 

17.  Hunslet  Union 1846 

V.  Schneider ;  Schneider,  In  re    .     .  2696 

Kirby-Smith  v.  Pamell 2886 

Kirk  v.  Kirk 942 

Kirkaldy  Steam  Laundry  Co.,  In  re     .     .     820 
Kirkdale  Burial  Board  v.  Liverpool  Cor- 

poration 1829 

Kirkhouse  v.  Blakeway 777 

Kirkland  v.  Peatfield 1296 

Kirkwood  v.  Carroll 170 

Kirshenboim  v.  Salmon 2643 

Kitchen  v,  Johnson 780 

KitBon  V,  Ashe 1820 


COL. 

Kitts  V,  Atlantic  Transport  Co 2366 

Kitty  D.,  The  17.  Begem 1086 

Klein,  In  re ;  Gk>odwin,  £z  parte  .  .  .  133 
Kleinwort  17.  Dunlop  Bubber  Co.    .     .     .  1690 

17.  Beddaway 622 

Klenok  17.  Farris 763 

Knight,  In  re 1436 

17.  Cubitt 1646 

17.  Isle  of  Wight  Electric  Light  and 

Power  Co 1768 

-^ — 17.  Langport  Drainage  Board  .     .     .  1420 

V,  Manley 2135 

17.  Metropolitan  Tramways  Co.     .     .  1463 

17.  Williams 1198 

and  Tabernacle  Permanent  Building 

Society,  Inre 19 

Knight  of  St.  Michael,  The 1051 

Knights  Deep  v.  Inland  Bevenue  Commis- 
sioners      2162 

Knipe  17.  Blair 183 

Kniveton  i7.  Northern  Employers'  Mutual 

Indemnity  Co 616,1596 

Knott  End  Bailway,  In  re 2052 

Knowles  i7.  Bolton  Corporation  ....      38 

17.  Sinclair 2760 

Knuckey  17.  Bedruth  Bural  Council     .     .  1680 

Koch  17.  Koch 928 

Kodak,  Lim.  17.  Clark 2109 

Kolohmann  i7.  Meurice    ....      825, 1909 

Kolpino,  The 2423 

K5nig  17.  Brandt 2177 

Koning  Willem  I.,  The 2410 

Korten  17.  West  Sussex  County  Council  .  1341 
Kotohie  t7.  Golden  Sovereigns,  Lim.     .     .  1107 

Krell  17.  Henry 615 

Krog  17.  Bums  A  Lindemann  ....  2338 
Kriiger  17.  Moel  Tryvan  Ship  Co.     .     2316,  2369 

Kruse  17.  Johnson 22,1360 

Kung  17.  Methuen 1045 

Kunski  17.  Kunski  [1899] 926 

17. [1907] 976 

Kurtz,  In  re ;  Emerson  17.  Henderson  .  .  844 
Kuyper's  Policy  Trusts,  In  re  .  .  .  .  987 
Kydd  17.  Liverpool  Watch  Committee  1171, 1820 
Kyffin  17.  Simmons 1369 


La  Bourgogne 1903 

Labouchere  17.  Hess 1278 

Laceby  17.  Lacon 1116 


Note. — Vol,  II,  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


Iviii 


TABLE  OF  CASES. 


Lacey,  In  re ;  Howard  v,  Lightfoot      838, 1297 

,  In  re ;  Taylor,  ex  parte     ....      87  i 

Lacons  v,  Warmoll 888  i 

Lacy,   In  re;  Boyal  General  Theatrical  | 

Fund  Associations.  Kydd.     .     .      223,  2575  \ 

Ladd  V.  O'Toole 774,  781  | 

Ladies*  Dress  Association  v.  Pulbrook    345,  464  , 
Lady  Forest  (Murchison)  Gold  Mine,  In  re    828  ' 

Lagerwall  v,  Wilkinson 1456 

Lagunas  Nitrate  Co.  v.  Lagunas  Nitrate  | 

Syndicate 826,  854  | 

v.  Schroeder 888 

Laing  v.  Barclay 2178 

V,  Young  and  Leslie 1522 

Laing*s  Settlement,  In  re ;  Laing  v.  Rad- 

cliffe 2585 

Laird  v.  Dobell 1341 

Lake,  In  re ;  Gavendisb,  ex  parte    .     .     .  1708 

,  In  re ;  Dyer,  ex  parte 126 

,  In  re ;  Howe,  ex  parte       .     .     .     .     142 

Lake  George  Mines,  Lim.,  In  re     .     .     .     461 

Lalor,  In  the  goods  of 2784 

Lambe  v.  Manuel 291 

Lambert,  Ex  parte ;  Worsley,  In  re    .     .      75 

V,  Lowestoft  Corporation   ....  1867 

Lamberton  v,  Aiken 170 

Lambeth  Borough  Council  v.  South  Lon- 
don Electric  Supply  Corporation       .     .     792 

Lamboum  v.  McLellan 1213 

L'Amie  v.  Wilson 817 

Lamonby  v.  Carter;  Castlehow,  In  re.  .  2588 
Lament,  Nisbett  &  Co.  t;.  Hamilton  .  .  1972 
Lamson  Pneumatic  Tube  Co.  v.  Phillips  .  528 
Lanark   County    Council    v,    Caledonian 

Railway 2005 

V.Hart 2216 

Lanarkshire  Steel  Co.  v.  Caledonian  Rail- 
way      2028 

Lanarkshire  Upper  Ward  District  Com- 
mittee V.  Airdrie,  Coatbridge  and  Dis- 
trict Water  Trustees     1998 

Lancashire  and  Cheshire  Coal  Association 
and  London  and  North- Western  Rail- 
way, In  re 2021, 2033 

Lancashire    and    Yorkshire    Railway  v, 

Davenport 2498 

Lancashire  and   Yorkshire  Reversionary 

Interest  Co.  v.  Burke ;  Palmer,  In  re    .  2580 
Lancashire  Asylums  Board  v»  Manchester 

Corporation 1420 

Lancashire  Brick  and  Terra-Cotta  Co.  v. 

Lancashire  and  Yorkshire  Railway  .     .  2005 
Lancashire,  Derbyshire,  and  East  Coast 
Railway  Acts,  In  re 2052 


Lancashire  Insurance  Co.  v.  Inland  Rev- 
enue Commissioners 2159 

Lancashire  Patent  Fuel  Co.  v.  London  and 

North- Western  Railway 2042 

Lancaster  v.  Barnes  Urban  Council     .     .  1383 
Lancaster  Rural  Council  v.  Fisher.     .     .  2725 

Lanchbury  v.  Bode 674 

Land  Mortgage  Bank  of  Florida,  In  re      .     481 

Landauer  v.  Asser 1037 

Landor,  Inre 2460 

Lane  V.  Randall 2748 

Lane-Fox,  In  re ;  Gimblett,  ex  parte  .     .     874 

Lang's  Patent,  In  re 1787 

Langdale,  In  re 1431,1440 

Langdale,  The 2406 

Langfond  Steamship  Owners  v.  Canadian 

Forwarding  Co 2344 

Langham  v,  Langham ;  New*siSettlement, 

Inre 2583 

V.Peterson 224,2819 

V,  Thompson ;  Thompson,  In  re  .     .     811 

Langlands  v.  M'Master 2374 

Langley,  In  re ;  Johnson  v.  Langley    .     .     848 

V.  Bombay  Tea  Co 2543 

Langridge  V.  Hobbs 2619 

Langrish  v.  Vase ;  Vase,  In  re  .     .     .     .  1766 

V.  Watts 1285 

Langton  v.  Henson 1220 

V.Scott;  Scott,  Inre 2813 

Lapointe  v.  L* Association  de  Bienfaisanoe 
et  de  Retraite  de  la  Police  de  Montr^.     290 

Larcombe  v.  Simey 775 

Larkworthy*s  Case;  Exchange  Trust,  Lim., 

Inre 393 

Lamer  v.  Lamer 987 

Larsen  V.Hart 2442 

Lascelles  v.  Swansea  School  Board .     .     .  1271 

Laskey  v.  Michelmore 773 

Latchford  V.  Kelsey 2102 

Laughland  v.  Millar,  Laughland  &  Co.     .     359 
Laurie,  In  re ;  Green,  ex  parte       .     .     .     125 

V.     Att.-Gen;     Church     Patronage 

Trust,  In  re 230,  236 

Lavell  V.  Ritchiugs 1195 

Lavender's  Policy,  In  re 988 

I  Lavers  v.  London  County  Council  .     .     .  1255 

I  Laverty  v.  Laverty 231 

j  Law,  In  re ;  Law  v.  Law 1773 

I V.  Graham 1464 

I V.  Llewellyn 693 

,  Law    Guarantee   and    Trust    Society   v. 
Mitcham  and  Cheam  Brewery  Co.   .     .  1691 
V.  Russian  Bank  for  Foreign  Trade  .  2440 


NOTF.—  Vol,  IL  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


lix 


Law  Society,  Ex  parte ;  Solicitor,  In  re  .  2479 
Law  Union  and  Grown  Insurance  Ck>.  v. 

Hartopp ;  Famham*s  Trusts,  In  re  .     .  2257 

«.Hm 2897 

Lawford  v.  Billericay  Rural  Council  .  .  563 
Lawrence,    Ex   parte;    Bex   v.    Carson 

Roberts 220,1427 

o.  O'Hara 1133 

Lawrence  &  Bullen  v,  Aflalo  and  Cook  547 

Lawson  v,  Atlantic  Transport  Co.  .     .     .  1535 

V.  Harvey ;  Richards,  In  re     .     .     .     852 

Lawther  9.  Black 1046 

L'Estrangev.  L'Estrange  .  .  .  799,2886 
Le  Marchant,  Ex  parte  ;  Fanshawe,  In  re    131 

Lo  Mesurier  v.  Ferguson 1935 

Lea  V,  Thursby 119, 1928 

Leacb,  In  re ;  Barnes,  ex  parte      .     .     .     158 

,  In  the  goods  of 2797 

V,  Leach ;  Smyth,  In  re     ...     .  2059 

Lead  Co.'s  Workmen's  Fund  Society,  In 

re ;  Lowes  v.  Lead  Smelting  Co.  887, 1944 
Leadbltter  v.  Marylebone  Borough  Council  1624, 

1625 
Leah,  £x  parte ;  Rex  v,  Austin      .     .     .  2204 

Leary  V.  BriggB 2185 

Leas   Hotel  Co.,  In  re;    Salter  v.  Leas 

Hotel  Co 411 

Leathern  v,  Craig 1446 

Leokhampton  Quarries  Co.  v.  Ballinger     .  589, 

1994,  2714 
Leconfield,  In  re;  Wyndham  v.  Leoon- 

field 2067,2069 

(Lord)  r.  London  and  North- Western 

Railway 1262 

Leconfield*s  (Lord)  Settled  Estates,  In  re    2255 

Lee,  In  the  goods  of 2790 

V,  Atherton 753,  764 

V,  Guedalla's  Trustee ;  Guedalla  In  re    105 

V,  Hawtrey 759 

Ijee  Conservancy  Board  v.  Bishop's  Stort- 

ford  Urban  Council 1166 

v.  Leyton  Urban  District  Council     .  2697 

Lee  District  Board  v,  London  County 
Council 1644 

Leech  v.  Life  and  Health  Assurance 
Association 1596 

Leeds  and  District  Worsted  Dyers  and 
Finishers  Association  v,  Yorkshire  (West 
Riding)  Rivers  Board 2695 

Leeds  and  Hanley  Theatres  of  Varieties, 
In  re 327 

,  In  re ;  Consolidated  Exploration  and 

Finance  Co.,  ex  parte 470 


Leeds  and  Hanley  Theatres  of  Varieties 

V.  Broadbent 1699 

Leeds  Corporation  v,  Ryder  .  .  .  .1119 
Leeds  Forge  Co.  1;.  Deighton*s  Patent  Flue 

and  Tube  Co 582 

Leeds  Grammar  School,  In  re  .     .     .     .  1274 

Leeks,  In  re 120 

Lees  Brook  Spinning  Co.,  In  re       ...     341 

Leese  v.  Jennings 1141 

Leetham  v.  Johnstone- White  .  .  .  .531 
Lefroy  v,  Egmont  (Earl) ;  Egmont*s  (B^rl) 

Settled  Estates,  In  re 2253 

Legg  V,  Mordan ;  Mordan,  In  re     .     .     .  2586 

Legge  v.  Byas,  Mosley  &  Co 1972 

Leggett  v.  Burke 1593 

Legh*8  Settled  Estates,  In  re  ....  2253 
Lehmann  and  Walker's  Contract,  lure    .2657 

Leicester  v.  Cherryman 1802 

V.  YoUand,  Husson  &  Birkett,  Lim. ; 

YoUand,  Husson  &  Birkett,  Lim.,  In  re     428 
Leicester  County  Council  v.  Leicester  As- 
sessment Committee 1855 

Leigh  V.  Leigh 762 

V,  Taylor 870 

Leigh  Urban  Council  v.  King     ....  2746 

Leinster    Contract    Corporation,    In    re 

[1902] 376 

,  In  re ;  [1903] 466 

Leith  Corporation  v,  Leith  Harbour  Com- 
missioners     561 

Leith  Harbour  Commissioners  v,  Leith 

Assessor 1859 

Leitrim,  The 1062 

Leman,  In  the  goods  of 2788 

Lemon  v,  Mark 981 

Lennox  1;.  Curzon 2520 

v.  Stoddart 893 

Leonard  v.  Baird 1575 

V,  Leonard 2758 

Leonis  Steamship  Co.  v.  Rank  ....  2321 

Lester  17.  Quested 900 

Lethbridget;.Att.-Gen 2073 

Letheby  Sc    Christopher,    Lim.,    In    re; 

Jones's  Case 394 

Lett  v.  Lett 930 

Levene  v.  Greenwood 883 

V.  Titchener 882 

Lever  v.  Associated  Newspapers     .     .     .     713 

v.  Koffler 607,2482 

Lever  Brothers  v,  Bedingfield  ....  2526 
Leveridge,  In  re ;  Spain  1;.  Lejoindre  .  .  2088 
Leveson-Gower*s  Settled  Estate,  In  re  .  2256 
Levett  V.  Hamblet 1980 


Note.— Foi.  II,  commences  at  coU  1179. 


Digitized  by  VuOOQlC 


Ix 


TABLE  OF  CASES. 


Levi  V.  Anglo-Continental  Qold  Beefs  of 

Bhodesia 1899 

Levy,  In  the  goods  of 2798 

V.Levy 967 

v.  Stogdon 2484,2676 

v.  Warburton 907 

Lewes  Sanitary   Steam  Laundry  Co.  v. 

Barclay  &  Co 71 

Lewin  v.  End 1669 

v.  Newnes 1849 

Lewis,  Li  re ;  Davies  v.  Harrison  .     .     .  2617 

,  In  re;  Lewis  v.  Lewis      .     .     .806,888 

,  In  re ;  Lewis  v.  Smith      ....  2081 

v.  Baker  [1905] 1194 

v. [1906] 1182 

v.  Burrell 606 

V.Clay 170 

V.  Durham  Union 1865 

V,  GUbertson 1468 

— :- v.  Green 1910 

V,  Inland  Bevenue  Commissioners    .  2168 

V.Lewis 2767 

V.  Moore ;  Moore's  Trusts,  In  re  .     .     490 

V.Poole 763 

V.  Stephenson 1189 

V.  Sutton ;  Sutton,  In  re    .     .     .     .234 

Lewis's  Estate,  In  re 1702 

Lewis  &  Solome  v.  Charing  Cross,  Euston, 

and  Hampstead  Bailway 1626 

Leyland  and  Taylor,  In  re 2661 

Leyman  v.  Hessle  Urban  Council  .  .  .  1387 
Leyton  and  Walthamstow  Cycle  Co.,  In  re  466 
Leyton  Urban  Coimoil  v.  Chew  .  .  .  1393 
Licences  Insurance  Corporation  v.  Denton ; 

Denton,  In  re 1985 

Lichtenstein,  In  re 463 

Lidbetter  V.  Hatch 762 

Liddell  V.  Easton's  Trustees  ....  921 
Life  and  Health  Assurance  Association  v. 

Yule 1020 

Life  Interest  &o.  Securities  Corporation  v. 

Hand-in-Hand  Fire  and  Life  Insurance 

Society 2640 

Lightbody  V.  West 1092 

Ligoniel  Spinning  Co.,  In  re;  Bank  of 

Ireland,  ex  parte 467 

Lilley  v.  Foad ;  Hale,  In  re      1286,  1299, 1718, 

1960 

—  V.  London  County  Council      .     .     .  1616 

Lilley  &  Skinner,  In  re 1616 

Linaker  v.  Pilcher 3669 

Lindon  v.  Ingram ;  Venn,  In  re  .  2816, 2833 
Linforth  V.  Butler 778 


Linley  v.  Houlder 818 

Linotype  Co.  v.   British  Empire   Type- 
setting Machine  Co 700 

Linotype  Co.'s  Trade  Mark,  In  re  .  .  .  2631 
Linsley,  In  re ;  Cattley  v.  West  .  .  .  2698 
Linzell  V.  Felixstowe  Urban  Council   .     .  1326 

Lipmanv.  Pulman 669,1760 

Liquidation     Estates     Purchase     Co. 

v.WiUoughby 68,1726 

Liskeard  and  Caradon  Bailway,  In  re       .  2062 

Lisle  V.  Beeve 1717 

Lister  v.  Lancashire  and  Yorkshire  Bail- 
way    194 

Litchfield  V.  Dreyfus 878 

Little  V.  MacLellan 1562 

Little  Hulton  Urban  Council  v.  Jackson  .  2724 
Littledale  v.  Liverpool  College  ....  1290 
Liverpool  Corporation  v.  Birkenhead  Union  1864 

V.  Llanfyllin  Assessment  Committee  1853 

V.Walker 1124 

V.  West  Derby  Union 1845 

Liverpool  Victoria  Legal  Friendly  Society 

V.  Houston 1457 

Liverpool  Watch  Conmiittee  v.  Kydd .     .  1820 

Livingstone  v.  Boss 287 

V.  Westminster  City  Council  .     .     .  1316 

Llanbadamfawr  School  Board  v.  Ofiicial 

Trustee  of  Charitable  Funds  ....  238 
Llandrindod  Wells  Water  Co.  v.  Hawksley  87 
Llandudno  Urban  Council  v.  Hughes  .     .  1463 

V.  Woods 2221 

Llanover  (Baroness),  In  re;  Herbert  v. 

Freshfield 4,2231,! 

(Baroness),  In  re ;  Herbert  v.  Bam 

Llanwonno  School  Board  and  Ystrady  f  odwg 

School  Board,  In  re 2206 

Llewellinv.  Brown;  Brown,  In  re.  .  .1436 
Llewellyn  v.  Glamorgan  Vale  Bailway     .  1997 

V.  Bowland 613 

Llewelyn  v.  Washington ;  Maddock,  In  re  2087, 

2882,2890 
Lloyd,  Ex  parte ;  Watson  &  Co.,  In  re     .     104 

,  In  re ;  Lloyd  v.  Lloyd 1701 

V.  Bamett 1136 

V.  Great  Western  and  Metropolitan 

Dairies 1912 

V.  Hathern  Station  Brick  Co. .     .     .  1935 

V.  Lloyd 934 

V.  Pritchard 2279 

V.  Sheen 2298 

V.  Steel;  Wilkinson,  In  re      ...  2247 

Edward)  v.  Sturgeon   Falls    Pulp 

Co 36,816 


NOTB.^  Foi.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Ixi 


lAojdv.Sugg&Oo 1493 

v.  Tweedy 2805 

V.  Woolland 1481 

and  Tooth,  In  re 1192 

Lloyd^s  Bank  v,  Gooke 169 

V.  Medway  Upper  Navigation  Co.     .    828 

V.  Pearson 1708 

V.  Princees  Royal  Colliery  Co.     1918, 1984 

Lloyd's  Estate,  In  re 1606 

Lloyd-George,  Ex  parte ;  Humphreys,  In  re  100, 

2476 

Loates  v.  Maple 618 

Local  OoYemment  Board  for  Ireland  v. 

Begem 1148 

Lochgelly  Iron  and  Coal  Co.  v,  Sinclair    .  1679 
Locke-Elng,  Ex  parte;    Rex   t;.    Surrey 

Justices 2746 

17.  Woking  Urban  Council    .     .     2606,2714 

Lockie  and  Craggs,  In  re 2170 

Lockwood  V,  Cooper 1141 

Lodder  v.  Slowey 637,  2943 

Loder  v.  St.  Albans  (Duke) ;   St.  Albans 

(Duke),  In  re 2088 

Loctge  V,  Hnddersfield  Corporation  19, 1406, 2738 

1?.  National  Union  Investment  Co.    .    879 

Lofthouse  V.  Haggard ;  Bullock's  Settled 

Estates,  In  re 2617 

Logan  V,  Bank  of  Scotland  [1904]  .     .     .  1904 

V, [1906] 1928 

V.  Highland  Railway 195 

Logsdon  V,  Booth 1329 

o.  Trotter 1330 

Logue  V.  FuUerton     .......  1605 

Lole  V.  Betteridge 122,  829 

Lomas  v.  Graves 2606 

Lombard,  In  re 2090 

Lomer  v.  Waters 1923 

London,  The  (No.  1) 2390 

,  The  (No.  2) 2412 

London  Asphalte  Co.,  In  re 819 

London  Bridge  Buildings  Co.  v.  Thomson  1204 
London,  Brighton,  and  South  Coast  Rail- 
way V,  Hayward's  Heath  Urban  Coun- 

cU 1862 

London,  Chatham,  and  Dover  Railway,  Ex 

parte ;  Reg.  i;.  Kent  Justices  ....  1859 
1?.  Cable 1106 

London,  City,    and    Midland    Bank    v, 
Gordon 164 

London  Corporation,  Ex  parte;  Rex  v. 
City  of  London  Union  ....    1448, 1667 

V.  Netherlands  Steamboat  Co.     1670, 1671 

London  County  Council,  Ex  parte ;  Harris, 
In  re 1276 


London  County  Council,  Ex  parte ;  Reg. 

V.  Cluer X620 

,  Ex  parte ;  Reg.  v.  London  Justices.  1127 

,  In  re ;  Pennington,  ex  parte       .     .  1278 

V.  Att..Gen.   .     .     .   672, 1415,  2106,  2498 

V.  Aylesbury  Dairy  Co 1617 

V,  Coal  Co-operative  Society   .     .     .  1614 

'        V,  Collins 1654 

V.Cook 2131 

v.  Davis  [1898] 1628 

V. [1904] 1654 

V.  Dixon 1656 

V.  Dundas 761,  763 

V.  East  London  Waterworks  Co.  .     .  2690 

V,  Edwards i681 

V.  General  Steam  Navigation  Co.      .  2438 

V.  Great  Eastern  Railway  .     .     .     .  2050 

V.  Hancock 1616 

V.  Heathman 1656 

v.  Hirsoh 1635 

V.  Holzapfels  Compositions  Co.    .     .  1817 

V,  Illuminated  Advertisements  Co.  1613, 

1618 

i7.  King 1653 

V.  Lewis 1524 

V.  London,  Brighton,  and  South  Coast 

RaUway 1674 

V.  London  Hydraulic  Power  Co.  .     .  1657 

V.  Metropolitan  Railway    ....  1616 

V,  Patman  &  Fotheringham    .     .     .  1622 

v.  Payne  (No.  1) 2748 

i;. (No.  2) 2748 

V,  Read 2192 

V.  Schewzik 1626 

V.  Sheinman 1620 

V,  South  Metropolitan  Gas  Go.    .     .     910 

V,    Wandsworth    and    Putney  Gas 

Co 1617 

V,  Wandsworth  Borough  Council.     .  1659 

V.Wood 2728 

and  City  of  London  Brewery  Co., 

Inre 1682 

and  London  Building  Act,  1894,  In 

re 1614 

and  Tubbs,  In  re      ....    1468,1524 

I  London,  Deptford,  and  Greenwich  Tram- 
ways Co.  and  London  County  Council, 

Inre 2568 

London  Drapery  Stores,  In  re  .     .     .     .     441 
London,  Edinburgh,  and  Glasgow  Assur- 

ance  Co.  v,  Partington 1037 

London  Electrobus  Co.,  In  re    .     .     .     .    383 
London  Fancy  Box  Co.  r.  Berkeley     .     .     612 


Note.— Tol.  11.  commences  <U  col.  1179. 


Digitized  by  LjOOQIC 


Ixii 


TABLE  OF  CASES. 


London  General  Omnibus  Co.  t>.  Lavell  1927 ,  1938 
V.  Tilbury  Gontraoting  and  Dredg^ 


Co. 


1763 


London  Investment  Trust,  Lim.  v.  Russian 
Petroleum  and  Liquid  Fuel  Co. ;  Russian 
Petroleum   and    Liquid    Fuel  Co.,  In 

re 415 

London  Pressed  Hinge  Co.,  In  re ;  Camp- 
bell v.  Company    436,823 

London  Reform  Union  and  Great  Eastern 

Railway,  In  re 211 

London  Reform  Union  and  Great  Northern 

Railway,  In  re 211 

London  School  Board,  Ex  parte ;  Reg.  v. 

Pearce 1266, 2206 

: V.  Fulham  Borough  Council   .     .     .  1649 

and  Foster,  In  re 1267 

London  Tramways  Co.  v.  London  County 

Council 17 

London  Transport  Co.  v.  Bessler,  Waechter 

&  Co 2310 

V.  Trechmann 2345 

London  United  Breweries,  Lim.,  In  re; 

Smith  V.  The  Company 438 

London  United  Tramways  Act,  1900,  In  re  1272 
London  United  Tramways  v.  Brentford 

Union 1852 

London    and    County    Banking    Co.    v. 

Nixon 1711 

London  and  County  Contracts,  Lim.  v. 

TaUaok     . 108 

London  and  Edinburgh  Shipping  Co.  v. 

Brown 1497 

London  and  Glasgow  Engineering  Co.  v. 

Anchor  Line 2384 

London  and  Globe  Finance  Corporation, 

In  re 366,1979 

V.  Kaufman 817 

London  and  India  Docks  Co.  v.  Great 

Eastern  Railway 2044 

V.  Great  Eastern  Railway  and  Mid- 
land Railway      210 

r.  Poplar  Union 1846, 1853 

-^ —  V,  Thames  Lighterage  Co 2429 

V.  Woolwich  Borough 1669 

London  and  Midland  Bank  v.  Mitchell  1288, 1721 
London  and  Norfch- Western  Railway  v, 

Ampthill  Union 1848,  1171 

V.  Crooke 2006 

v.  Hinchcliffe 191,  2026 

v.  Ogwen  District  Council  .     .    1998,  2002 

V.  Runcorn  Rural  Council .     .    1378,  2606 

V.  Walker 1269,  1687,  2002 

V.  Westminster  Corporation    .    1640,  2717 


London  and   North- Western   and  Great 

Western  Joint  Railways  v,  Billington    .     218 
London  and  North- Western  Railway  and 

Reddaway,  In  re 1266 

London  and  Northern  Bank,  In  re ;  Had- 
dock's Case 470 

,  In  re ;  Hoyle*s  Case 2450 

,  In  re ;  Jones,  ex  parte      ....     506 

,  In  re ;  McConnell's  Case  .     .     .  347,  362 

London  and  Provincial  Bank  v.  Queen*s 
Hotel  (Cardiff)  Co. ;  Queen's  Hotel  (Car- 
diff) Co.,  In  re 433 

V,  Vernon  Tin-plate  Co. ;  Vernon  Tin- 
plate  Co.,  In  re 433 

London  and  Provincial  Marine  and  General 

Insurance  Co.  v.  Chambers    ....  1074 
London  and  South- Western  Railway  v. 

Hills 1643 

London  and  Universal  Bank,  Ex  parte; 

Ginger,  In  re 113 

London  and  Westminster  Bank  v.  Inland 

Revenue  Commissioners 2160 

V.  Smith 2132 

Long,  In  re 987 

V.  Great  Northern  and  City  Railway       21 

V.  Fulham  Vestry    ....      670, 1649 

Long  Eaton  Recreation  Grounds  Co.  v. 

Midland  Railway 1266,  2668 

Long  Sutton  Election  Petition,  In  re  .     .  2199 

Longbotham  &  Sons,  In  re 2462 

Longford  (Earl)  v,  Kensington  (Baron) ; 

Kensington  (Baron),  In  re      ....  2866 
Longman  v.  Bath  Electric  Tramways  .  385,  804 

Lonsdale  (Earl)  v.  Crawfurd 2258 

Lord  V.  Lord  and  Lambert 940 

and  Fullerton,  In  re 2531 

Lord  Advocate  v.  Brown's  Trustees      .     .  1088 

V.  Dick's  Trustees 2094 

V.  Edinburgh  Corporation  ....  2127 

t7.  Gibb 2111 

V.  Henderson's  Trustees     ....  2062 

V.  Heywood-Lonsdale    .     .     .    2062,  2076 

V,  M'Laren 2105 

V.  Moray  (Countess) 2080 

V.  Routledge's  Trustees      ....  2093 

V.Stewart 2062,2085 

V.  Wemyss 2214 

Losh  V,  Evans 1604 

Louisa,  The 2420 

Louise  &  Co.  v,  Gainsborough    ....  2534 

Loustalan  t;.  Loustalan 2768 

V. ;  Martin,  In  re       .     .    1089,  2763 

Love  V.  Mack 1763 


Note.— 1  o(.  11.  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Ixiii 


2156 

1730 

1730 

771 

771 


COL. 

Loveday,  In  the  goods  of 2796 

Lovelace  v.  Anson ;  Anson,  In  re    .     .     .  2587 
Loveland,  In  re ;  Loveland  v,  Loveland 
Lovell  and  CoUard*8  Ck>ntract,  In  re 
Loyeridge,  In  re ;  Drayton  v,  Loveridge 

,  In  re ;  Pearce  v.  Marsh  .     . 

V,  Gardom ;  GiUo^s  Case    .     .     . 

V, ;  Matthew's  Case    .     .     . 

Lovett  V.  Lovett 800,  2284 

Low  V,  Abemethy 1533 

V.  Staines  Beeervoirs  Joint  Committee  1253 

Lowe,  In  the  goods  of 2792 

V,  Adams 1182 

V.  DorUng  [1906] 616 

V. [1906] 1198 

V,  Lowe 969 

V,  Moore 599 

V.  Myers 1558 

V,  Pearson 1503 

©.Shields 831 

Lowenfeld  V.  Lowenfeld 969 

Lower  Rhine  and  Wurtemberg  Insurance 

Association  v.  Sedgwick 1071 

Lowery  r.  Hallard 1352 

Lowee  v.  Lead  Smelting  Co. ;  Lead  Co.*s 

Workmen's  Fund  Society,  In  re  .      887, 1944 

Lowth  V.  Ibbotson 1520 

Lowther  t?.  Fraser ;  Fraser,  In  re  837, 2822, 2890 
Lucas,  In  re ;  Parr  v.  Blair        ....  2796 

V,  Fitzgerald 859 

V.  Moncrieff 548 

and   Chesterfield  Gas  and   Water 

Board,  In  re 1268 

Lucky  Guss,  Lim.,  In  re 880 

Ludbrook  v.  Ludbrook 1296 

Luddington  Cigarette  Machine  Co.  i;.  Baron 

Cigarette  Machine  Co. ;  Pitt's  Patent,  In 

re 1788, 1795 

Ludlow  (Baron)  v.  Pike 1194 

Ludlow  Corporation  v.  Prosser  ....  1313 
Lukey  v.  Sydney  Harbour  Trust  Commis- 
sioners      266 

Lumby  v,  Faupel 1244, 1245 

Lumley  v.  Osborne 612 

Lumsden  v.  Burnett 715 

V,  Shipcote  Land  Property  Co.     .     .  2460 

Lund  V.  Liverpool  School  for    Indigent 

Blind 2115 

Lund^s   Settlement,  In  re ;   Stanfield  v. 

Keene 2267 

Lunnie  v,   Glasgow   and   South- Western 

BaUway 1485 

Lupton,  Ex  parte ;  Baker,  In  re     .     .     .     118 


roL. 

Lupton,  In  the  goods  of  ...     .    2783,  2790 
Lurgan  Urban  Council,  Ex  parte ;  Keams, 

In  re 1273 

Luscombe  v.  Great  Western  Railway  .     .  2049 

Lusher  v.  Hassard 1284 

Lydall,  In  re ;  Incorporated  Law  Society, 

ex  parte 2478 

Lyle,  Ex  parte :  Coleraine  Rural  Council, 

In  re 2252 

Lyle  Shipping  Co.  i;.  Cardifi  Corporation  .  2826 
Lyles  i;.  Southend-on-Sea  Corporation.     .  1990 

Lynam  t?.  O'Reilly 1144 

Lynch  v.  Baird 1551 

V.  Clarkin 799 

V.  Glasgow  Corporation      ....  1262 

Lyne  V.  NichoUs 701 

Lynes  t?.  Snaith 1181,1292 

Lyon  V.  London,  City,  and  Midland  Bank     869 
Lyons,  In  re ;  Lyons  v.  Lyons  ....  2815 

V.  Harris 2862 

V.  Knowles 1535 

V.  Tramways  Syndicate ;  Perth  Elec- 
tric Tramways,  In  re 415 

V,  Wilkins 1759,  2558 

Lysaght,  In  re ;  Lysaght  v,  Lysaght    .     .  2822 

Lysaght's  Estate,  In  re 1806 

Lysons  v.  Knowles 1565 

"  Lyttelton  Times  "  Co.  v,  Warners     .     .     505 


M.,Inre 2613 

M.  v.  M 946,  973 

Maas  V,  Pepper 174 

M*Adam  v.  Harvey 1528 

M*  Allan  v,  Perthshire  County  Council      .  1504 

M'Aloon  v.  M'Aloon 836 

Macan  v,  Macan 979 

M*Ardle  V.  Ganghra 2600 

McArthur  v.  Dominion  Cartridge  Co.  .     .     290 

M*Attee  v.  Hogg 866 

MoAulifie,  In  the  goods  of 2788 

M*Avan  v,  Boase  Spinning  Co 1563 

Macbeth  i;.  North  and  South  Wales  Bank  162 
M'Cabe  v.  Great  Northern  Railway  .  .  1736 
McCabe  v.  Jopling  and  Palmer's  Travelling 

Cradle,  Lim 1510 

MacCabe  v.  Joynt 694 

M'Caig  V.  Glasgow  University   ....     231 

McCall  v.  Houlder 2486 

McCallum,  In  re ;  McCallum  v.  McCallum  1281 
McCarthy  t7.  M*Cartie 1781 


Note.-— ToZ.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


Ixiv 


TABLE  OF  CASES. 


McCartney  v,  Londonderry  and    Longh  M'Hugh  v.  M*Hagh 2842 

Swilly  Railway 2700    Molnany  v.  Hildreth 896 

M*Cau8land  t?.  O'Callagan 847    Mcintosh  v.  Simkins 606 

MoCheane  v.  Gyles  (No.  1) 1898  Macintosh,  Dixon  &  Co.,  In  re  .     .     .     .  2461 

V. (No.  2) 1896    Mclntyre  v.  Rodger 1498 

M'Clure  and  Garrett's  Contract,  In  re      .  2687  Mclver  v.  Tate  Steamers,  Lim.  [1902]      .     680 

McClure's  Tmste,  In  re ;  Carr  v.  Com-  1?. [1908] 2313 

mercial  Union  Insurance  Co.      .     .     .  2617  Mackay,  In  re ;  Mackay  v.  Gould  .      832, 1301 

McConnell  v.  Wright 336    M'Kayv.  M'Kay 2887,2900 

McConneU's  Case ;  London  and  Northern  McKeohnie  v.  Clark ;  Clark,  In  re  .     .     .  2866 

^*^'^'^ ^^    Mackellarv.Hornsey 1914 

M'Cormickt;.  Caledonian  RaUway.      192,2027  McKemia  t;.  Harding       .                              1140 

..  ^   \       r^ Mackenzie,  In  re;  Hertfordshire  (Sheriff), 

McCoshv.Crow 664        Q^^^^^te .128,134 

M*Creadle  v.  Thomson 1161    ^  Allardes  2214 

M*Creadyt;.Dunlop 1489    v.  Coltness  Iron  Co.      .     .     .     .     .1601 

M*Creery  v.  Bennett 828    McKenzie  v.  Hardinge 1598 

M*Cue  V.  Barclay,  Curie  &  Co 1666    Mackenzie  v.  Hawke 897 

Macculloch  v.  Anderson 2221    v.  Stomoway  Pier  and  Harbour  Com- 

M*Daid  v.  Balmer 774        mission 2432 

M*Donagh,  In  the  goods  of 2786  McKeown  v.  Joint  Stock  Institute  .     .    64,823 

McDonald  v.  Belcher 282,  302    Mackinnon  v.  Clark 781 

McDonald  t;.  Dunlop  &  Co 1687  Macknight's  Trustee  v.  Edinburgh  Cor- 

Maodonald  i;.  Fairfield  Shipbuilding  and  poration 1358 

Engineering  Co 1678  Mackrell  v,  Brentford  Justices  ....  1130 

McDonald  v.  Hobbs 1612    Mackusick  v.  Fleming 62 

McDonald  v.  Hughes 1143  M'Lamon  v,  Carrickfergus  Urban  Council  2476 

McDougall  v.  London  and  India  Docks  Co.  2430    McLaughlin,  In  re 261 

McDowall  V,  Great  Western  Railway  1746, 1760    v.  Att.-Gen. ;  Pardee,  In  re    .     .     .     230 

M*Dowall  and  Neilson*s  Trustee  v.  Snow-  M*Laughlin  v.  Penny ;  Pardee,  In  re  .     .  1301 

^»^^ 160,2189    McLaughlin  v.  Westgarth 2494 

M*Dowell  v.  DubUn  Corporation    ...     641    Maclay  v.  SpiUers 2372 

M*Eaoham  v.  Colton 1217    McLean  v.  Monk 8 

M'Bvoy  V.  Great  Northern  Railway    .     .  2012    Macleay  v.  Tait 333 

M'Ewan  v.  Perth  Magistrates  .     .    1537,  2493    M*Lelland  v,  Johnstone 1739 

Macey  v.  McKenzie 1139    M'Leod  v.  Power 803, 1915 

McFadden  v.  Blue  Star  Line     ....  2366    McLeod  t;.  St.  Aubyn 601 

M'Fall  t?.  Adams 1463  Maclister,  Ex  parte ;  Ford,  In  re   .      104,1918 

Macfarlane  v.  Colam 1740  M*Mackin  v.  Hibernian  Bank   ....  2617 

McFarlane  v.  Hulton 1766  McMahon,  In  re ;  Fuller  v.  McMahon      .     847 

v.  Stirling-Maxwell 2211    McManus  v.  Fortescue 66,  2198 

Macfie  r.  Callander  and  Oban  Railway     .  1277  M'Millan  v.  Barclay,  Curie  &  Co.   .     .     .  1533 

M*Gettigan  v.  North-Eastern  Railway      .  1906    Macmillan  t;.  Dent 660 

McGowan  v.  Hamilton 691  McMillan  «.  Le  Roi  Mining  Co.      ...    406 

M'Gowan  v.  Smith 1487, 1668  M'Millon  v.  Accident  Insurance  Co.     .     .  1021 

McGrath  v.  NeiU 1607  M*Mullen    v.    "  Sir    Alfred    Hickman " 

McGregor   v,   Esquimalt   and   Nanaimo  Steamship,  Lim 2164 

Railway 281  M*Murdo,  In  re ;  Penfield  t?.  M'Murdo     .     862 

M*Groarty  v.  Brown 1647    Macnaghten  v,  Baird 740 

McGruther  v.  Pitcher 2172    v.  Paterson 980 

MacGuare  v.  MiUigan 683,  691    McNair  v.  Baker 1633 

MoGuffie  V,  Burleigh 1285  1 r.  Cave 1349 

NOTK.— Fo/.  IL  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


]xy 


McNair  v,  Horan 1888 

M*NeiU«.  Millen 1968 

V.  Biohaids 678 

MoNicbolas  v.  Dawson    ....    1506, 1525 

MoNiool  17.  Pinch 2108 

Haoonohy  v.  Bank  of  New  Zealand     .     .     818 

Maoonn,  In  re 86 

V.  Erakine,  Oxenford  &  Co.     .     .     .  1978 

MacPhail  v,  Phillips 2874 

Macpherson^s  Trostees  v.  Macpherson  80 

HcPhie  V.  Greenock  Magistrates    .     .     .  1998 

H*Qaad6  V.  Charlton 778 

MoQneen  v,  Jackson 1855 

McQoire  v.  Western  Morning  News  Co.    .    697 

Madden,  In  the  goods  of 2759 

V.  Kelson  and  Fort  Sheppard  Railway    278 

V.  Rhodes 2667 

Madden's  Estate,  In  re 670 

Maddison  v.  Gill ;  Sharp,  In  re       ...  2887 
Maddock,  In  re ;  Bntt  v.  Wright    ...     582 

,  In  re ;  Llewelyn  t;.  Washington  .     .  2087, 

2882,2890 
Maddy,  In  re;  Maddy  v,  Maddy  .  .  .  2262 
MadelBine,  The,  and  the  Andr6  Theodore    2445 

Madras,  The 2415 

Magdalen  Collie,  Oxford,  In  re     .     .     .  1276 

Magee  r.  Martin 2885 

Magoire  v,  Leigh-on-Sea  Urhan  Council  .  1410 

V,  Liverpool  Corporation   .     .    2496,  2786 

V.  Porter 1887 

and  M*Clelland*s  Contract,  In  re      .  1294 

Mahonv.  Qoinn 1929 

Mahoney  v.  Waterford,   Limerick,    and 

Western  Railway 194 

Maidstone  Union  v.  Wandsworth  Union  .  1882 

Main  Colliery  Co.  v.  Davies 1688 

Major  V.  Franklin 2529 

V.  Grant 2878 

V.  Harness ;  Oddy,  In  re    .     .     .     .  1944 

Malcolm  v,  Borford-Hancock ;  In  re  Han- 
cock     1879 

r.M'^mian 1588 

Malkin  v.  Regem 1118 

Mallett  V,  Great  Eastern  Railway  ...     197 

Mallott  v.  Wilson 2264,2576 

Malone  v.  Laskey 1248 

Malone's  Diyorce  Bill,  In  re      ....  1148 
Malyem  Urhan  Coimcil  v,  Malvern  Link 
Gas  Co 42 

Manar,  The  (No.  1) 2440,2446 

,  The  (No.  2) 1942 

Manchester  v,  Carlton 1684 


Manchester  Brewery  Co.  v.  Coomhs  [1900]  1260 

V. [1901] 58, 1249 

V,  North  Cheshire  and  Manchester 

Brewery  Co 2560 

Manchester  Carriage  and  Tramways  Co.  v. 

Ashton-nnder-Lyne  Corporation      .     .  2561 

V.  Swinton  and  Pendlehory  Urban 

Council 2569 

and  Manchester  Corporation,  In  re  .  2669 

Manchester   Corporation   v.   New   Moss 

Colliery 2684 

V.  Sugden 2129 

Manchester  Liners  v,  British  and  Foreign 

Marine  Insurance  Co 1044 

Manchester  Real  Ice  Skating  and  Supply 

Co.,  In  re 617 

Manchester,  Sheffield,  and  Lincolnshire 

Railway  v.  Anderson    ....    1286, 1266 

v.  Pidcock 215 

Manchester  Ship  Canal  Co.  v,  Manchester 

Racecourse  Co 622, 2608, 2628 

V,  Midland  Railway 207 

V.  Pearson 84 

Manchester  Tramways  Co.  v,  Manchester 

Corporation 2668 

Manchester  and  Northern  Counties  Coal 

Traders*  Federation  v.  Lancashire  and 

Yorkshire  Railway 205 

v.  Midland  Railway 206 

Mander,  In  re ;  Official  Receiver,  Ex  parte    112 

v.  Ridgway 616 

Manifold  v.  Johnston 2634 

Maning  t?.  Hardy 750 

Maniram  v,  Seth  Rupchand  ....  1284 
Mann,  In  re ;  Hardy  v,  Att.-Gen.  ...  289 
Mann,  Macneal  &  Co.  v.  Ellerman  Lines  2383 
Manners  v,  Pearson 8 

V.    St.    David's   Gold  and   Copper 

Mines 445 

V.Tyler 1348,1364 

Mannesman  Tube  Co.,  In  re ;  Von  Siemens 

V.  Mannesman  Tube  Co 466 

Manning  v.  London  and  North- Western 

Railway 1749 

V,  Mullins 1811 

Manor,  The 2440 

Mansel  v.  Cobham  (Viscount)    ....  1802 

V,  Itchen  Overseers 1866 

Mansell  1;.  Allen ;  Du  Bochet,  In  re     .     .  2834 

V.  Griffin 2208 

v.  Hoade 1067 

Manser,  In  re ;  Att.-Gen.  v.  Lucas  .  .  229 
Mansfield  v.  Relf 1247 


NoTB.~7o{.  II.  commences  at  ool,  1179. 


Digitized  by 


Google 


Ixvi 


TABLE  OF  CASES 


COL. 

Mansfield  Corporation  v,  Butterworth  .  1410 
Mant  and  Mant,  Ex  parte ;  Daintrey,  In  re    148 

Mantle  r.  Jordan 1309 

Maple  t7.  Wilson 2132 

Mappin  v.  Liberty 1186, 2717 

Marois,  Ex  parte ;  Keg.  v.  Marais  .     .  249, 252 

(D.  F.)   V.    General    Officer    Com- 
manding the  Lines  of  Commonication  46, 303 

Marchant  v.  Morton,  Down  &  Co.  .  .  .  57 
Mardorf  and  Accident  Insurance  Co.,  In  re  1022 
Mare,  In  re ;  Mare  v.  Howey     ....  2287 

Margery,  The 2420 

Margetts  and  Ocean  Accident  and  Guar- 
antee Corporation,  In  re 1054 

Marginson  v,  Tildsley 1427 

Marguerite  Molinos,  The 2416 

Marine  Insurance  Co.  v.  Steams     .     .     .  1070 
Maritime  Insurance  Co.  v,  Alianza  Insur- 
ance Co.  of  Santander 1040 

Markey  v.  Tolworth  Joint  Hospital  District 

Board 1736 

Markham  v.  Shirebrook  (Vicar)      ...     747 

and  Darter's    Case;   African   Gold 

Concessions  and  Development  Co.,  In  re  376, 

386,808 

Marks  v.  Derrick 176 

V.  Progley 49 

V.  Marks 964 

V.  Samuel 702 

Marlborough  (Dowager  Duohess)  v,  Marl- 
borough (Duke) 2272 

Marley,  In  re ;  Marley,  ex  parte     .     .     .     148 

Mamey  v.  Scott 1745 

Mamham  v.  Weaver 884 

Marpessa,  The 2403 

Marriott  v.  Reid 2656 

Marrow  v.  Flimby  and  Broughton  Moor 

Coal  and  Pire-Brick  Co 1486 

Marrs  v.  Thompson 315 

Marsh  v.  Bantoff 772 

V.  Redgate ;  Redgate,  In  re      ...     .  1883 

Marshall,  Ex  parte 1152 

V.  Bull 547 

V.  East  Holywell  Coal  Co.       .     .     .  1498 

V.  Graham 2204 

V,  James 62 

V.  Mackintosh 2937 

17.  Marshall ;  Marshall's  Settlement, 

In  re 2226 

v.  Rudeforth 1510 

V.  Wolseley ;  Salvin,  In  re      ...  1886 

Marshall's  Settlement,  In  re ;  Marshall  v, 
Marshall 2226 


COL. 

Marshall  and  Salt's  Contract,  In  re     .     .  2663 

and  Scottish  Employers'   Liability 

Co.,  In  re 1024 

Marsland  v,  Wallis 1623 

Marten,  In  re ;  Shaw  v.  Marten      .     1870, 1871 

V.  Steamship  Owners'  Underwriting 

Association 1066 

Martin,  In  re ;  Loustalan  v.  Loustalan  1089, 2763 

,  In  the  goods  of 2776 

V,  Benjamin 903 

V.  Haiding ;  Gibbs,  In  re  .     .     .     .  2886 

v.  Inland  Revenue  Commissioners    .  2152 

V,  London  County  Council      .     .     .  2501 

V,  M*Taggart 1916 

V.  Martin  (No.  1) 966 

t;. (No.  2) 927 

v.  Nadel 60 

V.  Sherry 2457 

Martingell,  Ex  parte ;  Brown,  In  re  .  .  137 
Martyn,  In  re ;  Coode  i;.  Martyn  .  .  .  2232 
Marvin,  In  re ;  Crawter  v.  Marvin       .  850, 854 

Marwood  v.  Taylor 2329 

Mary  Clark  Home  (Trustees)  v.  Anderson  2111 
Maryon-Wilson,  In  re ;  Wilson  v,  Maryon- 

Wilson 2063 

Maryon-WUson's  Settled  Estates,  In  re    .  2238 

Maskelyne  v.  Smith  [1902] 874 

V, [1903] 156 

Maskelyne  British  Typewriter,  Lim.,  In 
re;  Stuart  v,  Maskelyne  British  Type- 
writer, Lim 422 

Mason,  In  re ;  Bing,  ex  parte    ....     139 

V.  Cowdary 1352 

V.  Dean 1540 

V.  Keays 1766 

V.  Lovatt 37 

V.  Motor  Traction  Co 444, 815 

V.  Ogden 2854 

V.  Schuppisser 1910 

Mason's  Trustees  v,  Poole  &  Robinson  .  2051 
Massereene  (Viscount)  v.  Inland  Revenue 

Conmiissioners 2164 

Massey,  In  the  goods  of 2785 

V.  Spark ;  Spark's  Trusts,  In  re   .     .    980 

Masson  v.  Smellie 2873 

Massy  &  Giffin's  Case ;  National  Bank  of 

Wales,  In  re 465 

Masters,  Ex  parte;  Reg.  v.  Fry      .     .     .1168 

v.  Eraser 806, 1195 

and  Great  Western  Railway,  In  re   .  1265 

Mather  v.  Lawrence 2204 

Matheson  v.  Taylor ;  Taylor,  In  re  2275, 2518 
Mathews,  In  re ;  Oates  v.  Mooney       .     .  1891 


NoTB.— Foi.  n.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Ixvii 


COL. 

Maihioson  17.  Caledonian  Bailway  .      192,2027 

Mattel  V,  Vantro 1010 

Matthew  &  Wilkinson,  Ex  parte ;  Johnson 

Johnson,  In  re 493 

Matthew's  Case ;  Loveridge  v.  Gardom     .     771 

Matthews,  In  the  goods  of 2800 

t?.Strachan 1882 

r.  Usher 1200,1203 

Matthews  Duncan's  Trustee  v.  Matthews 

Duncan 1888 

MatTleff  t7.  Croefield 675 

Maude  r.  Brook 1507,1513 

Maudslay,  Sons  &  Field,  In  re ;  Maudslay 

V.  Maudslay,  Sons  &  Field      .     .     .  418, 438 
Maunder,  In  re ;  Maunder  i;.  Maunder  2858, 2899 

Maver  v.  Park 1555 

Mawle  V.  Jagoe ;  O'Connell,  In  re  . 
Maxwell,  In  re ;  Eivers  v,  Curry     . 

V.  British  Thomson  Houston  Co.      .    677 

r.  Tipping 1698 

t?.Wol8eley  (Viscount) 1922 

May  r.  Belleville 2667 

r.  May;  Gattward  v.  Knee      .     .     .  2755 

F.Platt 2668 

Mayfair  Property  Co.,  In  re;  Bartlett  v. 

Mayfair  Property  Co 411 

Mayhew,  In  re ;  Spencer  v,  Cuthush    .     .  1882 

V,  Sutton 2728 

Maynard  v.  Consolidated  Kent  Collieries 

Corporation 895 

V.  Peter  Bohinson,  Lim 1486 

Maynard's  Settled  Estate,  In  re     .     1689, 2259 
Mayne,    In   re;     Official    Beceiver,    ex 

parte 

Mayo,  In  re ;  Chester  v.  Keirl   .     . 

V,  Seaton  Urban  Council   .     . 

Mays'  Metals  Separating  Syndicate,  In  re ; 

Smithson's  Case 

Meaby  &  Co.,  In  re 

Meadows  v,  Qrand  Junction  Waterworks. 

Meally  o.  M'Gowan 1528 

Mears  v.  Cullender 1218, 1215 

V.  Western  Canada  Pulp  and  Paper 

Co 371 

Measures   v.   Inland    Bevenue   Commis- 
sioners          .....  2141 

Meatyard,  In  the  goods  of 2798 

Mecca,  The 1808 

Mediana,The  ....   676,2894,2408,2570 
Mediterranean  and  New  York  Steamship 

Co.v.  Mackay 2831 

Medows,  In  re ;  Norie  v.  Bennett    .     .     .    796 
Medway  v.  Medway 958,  962 


99 

2827 
1825 

379 

486 

1692 


Mee  V.  Cruickshank 660, 1988 

M6gret,  In  re ;  Tweedie  v.  Maunder    .     .  1098 

Megson,  In  the  goods  of 2798 

Mehaffey  v,  Mehaffey 1897 

Mein,  Ex  parte ;  Bex  v.  Jones  ....  1173 

17.  Ottmann 2815,2332 

Melbourne  Board  of  Works  v.  Metropolitan 

Gas  Co 266 

Melbourne  Brewery  and  Distillery,  Lim., 

In  re 451 

Melbourne  Tramway  and  Omnibus  Co.  v. 

City  of  Melbourne 268 

v.  Fitzroy  Corporation  .     .    267,  806,  1861 

t7.  Kidney 268 

MeUison,  In  re ;  Day,  ex  parte  ....  847 
Mellor,  In  re;    Paget,  In  re;  Mellor  v. 

Mellor 1877 

V,  South  Australian  Land  Mortgage 

and  Agency  Co. ;  King,  In  re.     .     .840, 1898 

V,  Tomkinson 1506 

».  Walmesley      ....      186,814,820 

Mellor's  Trustee  v.  Maas 174 

Melrose-Drover  v.  Heddle 2547 

Melson  &  Co.,  In  re 454 

Meltham    Spinning  Co.  v»    Huddersfield 

Corporation 1810,  2689 

Mendelssohn,   In    re;    Mendelssohn,   ex 

parte 86 

r.Batcliff 87,140,1981 

Menzies  v.  Breadalbane  (No.  1).     .     .     .  2699 

t?. (No.  2) 786 

v.M'Quibban 1497 

Mercantile  Bank  of  London  v.  Evans  .  .  54 
Mercantile  Lighterage  Co.,  In  re    .     .     .  2466 

Mercedes  de  Larrinaga,  The 2401 

Mercer  V.  Denne  .  .  .674,812,814,819,820 
v.  Liverpool,  St.  Helens,  and  Lan- 
cashire Bailway 1256 

V,  Vans  Colina 108 

Merchants*  Fire  Office,  In  re     .     .     .     .471 

Mercier  v.  Mercier 984 

Meredith,  In  re ;  Stone  v,  Meredith  .  .  2822 
Merino  v.  Mutual  Beserve  Insurance  Co.  .  1029 
Merrett  v.  Charlton  Kings  Urban  Council.  1400 

MerriU  v.  Wilson 1522,  1535 

Merritt  v.  Boswell ;  Boswell,  In  re  .     .     .  1286 

Merry  v.  PownaU 2285 

Mersey,  The 2410,2446 

Mersey  Docks  v.  Hunter 2430 

Mersey  Docks  and  Harbour  Board,  Ex 

parte 11^6 

V.  Birkenhead  Union 1844 

v.Twigge 2428 


Note.— 7oL  IL  commences  at  col,  1179. 


Digitized  by 


e2 

Google 


Ixviii 


TABLE  OF  CASES. 


COL. 

Merthyr,  The 2391 

Merton  v,  Merton 948 

Merttens  v.  HiU 307,  548 

Mess  V.  Duffus 2180 

V.  Hay 2210 

Metals  Gonstitaents,  In  re 369 

Metcalfe,  In  re ;  Metcalfe  v.  Blencowe.     .      16 

Metropolis,  The 2424 

Metropolitan    Bank  v,    Vivian    &    Co.; 

Vivian  &  Co.,  In  re 419 

Metropolitan  Electric  Supply  Co.  v,  Ginder  611, 

787, 1012 

1;.  London  County  Council.     .     .     .  1663 

V.  St.  Marylebone  Borough  Council 

[1903] 790 

V. [1904] 791 

Metropolitan  Fire  Insurance  Co.,  In  re; 

Wallace's  Case 367 

Metropolitan  Industrial  Dwellings  Co.  v. 

Long 1642 

Metropolitan     Police     Commissioner    v, 

Donovan 1142, 1161 

V.Roberts 1137 

Metropolitan  Railway  v.  Great  Western 

RaUway 737 

Metropolitan  Water  Board,  Ex  parte ;  Rex 

V.  Hutton 2693 

v.  New  River  Co 2682 

v.Northoott 2689 

V.  Paine 2688 

V.  Westminster  City  Council  .     .     .  1666 

Mexborough,  In  re ;  Savile  v.  Mexborough  2866 

(Earl)  V.  Saville 2807 

Mgomini,  Ex  parte 302 

Michael  v.  Hart 536,1977 

Michell  V,  Loe ;  Hocking,  In  re.  .  .  .  2838 
MichoUs  V.  Samuel ;  Beddington,  In  re    .  2076 

Middlemas  V.  Stevens 2238 

M  iddlemiss  v,  Berwickshire  County  Council  1513 
Middlesex  (Sheriff),  Ex  parte;    Thomas, 

In  re 121 

Midland  Counties  District  Bank  v»  Attwood    475 

Midland  Railway,  Ex  parte 1259 

«.  Att.-Gen 2144 

v.  Black 213 

v.  Loseby 219 

V.  Pontefract  Union 1848 

V,  Sharpe 1572 

V.Wright 1999 

Midland  Railway  Carriage  and  Waggon 

Co.,  In  re 845 

Midlothian  County  Council  v.  Oakbank  Oil 

Co 


Midlothian  Coimty  Council  v.  Pumpher- 

ston  Oil  Co 

Midwood  V.  Manchester  Corporation    .     .  2502 

MUbank  V.  Milbank 708,1914 

Milbum  V,  Jamaica  Fruit  Importing  and 

Trading  Co 2437 

Mildmay  v.  Mildmay ;  Eversley  (Viscount), 

In  re 495 

Mile  End  Guardians  v,  Sims      ....  1839 
Mile  End  Old  Town  Guardians  v,  Hoare  .  1468, 

1524 
Mile  End  Old  Town  Vestry  v.  Whitby.  .  1235 
Mileham    v.    St.    Marylebone    Borough 

Council 1968 

MUes,Inre 2471 

V.  Hazlehurst 505 

V.  Hutchings 641 

V.  Wilson ;  Cozens,  In  re    .     .     .     .  2842 

Milford  Docks  Co.  v.  Milford  Haven  Urban 

Council 1288 

Millard  v.  Balby-with-Hexthorpe  Urban 

Council 1409 

V.  MUlard 935 

v.WastaU 1368 

Miller,  In  re 85 

V.Bland;  Bland,  In  re 842 

V.  Bomer 2326 

V.Bruce 776 

V.  Dudley  Justices 1142 

V.  Grand  Trunk  Railway    ....    290 

V.  Law  Accident  Insurance  Society  .  1052 

V.  Solomon -611 

V.Stewart 1215 

V.  Waterford  Harbour  Commissioners  711, 

1277 

and  Aldworth  V.  Sharp      .     .      510,1188 

Millett  V.  Ballard 615 

Millmanv.  Renwick,WUton&Co..     .     .  2429 
MiUom  and  Askam  Hematite  Iron  Co.  v. 

Pumess  RaUway 2028,2037 

Mills,  In  re ;  Mills,  ex  parte 156 

V.  Johnston ;  Johnston,  In  re  583 

V.  Mills ;  Gundry,  In  re      ....  2262 

V.  Penton;  Egan,  In  re      ....  2867 

Millwall,  The  (No.  1) 1900 

,  The  (No.  2) 1901 

MiUward,  In  re ;  Steedman  v.  Hobday      .  2892 

p.  Buswell 2756 

Mllm^**?!  V.  Lane 2904 

Milne  V.  Madennan 2728 

V.  Murray 770 

MUner,  In  re ;  Mihier  v.  Bray  ....  1880 
V.  Great  Northern  Railway     .     .     .  1680 


NoTB.— 7o{.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Ixix 


Mflner  v.  Walbran ;  Walbran,  In  re     . 
Milner's  Safe  Go.  v.  Great  Northern  and 

GitjBailway 736 

Milsom  V.  Sta£ford 607 

MUward  o.  AtUI 488 

V.  Barry  Urban  Ck>uncil    ....  2196 

Milward  &Co.,Inre 1986 

Miniater  v,  Apperly 688 

Minister  for  Lands  t7.  Wilson  ....  260 
Minister  of  Mines  v,  Harney  ....  270 
Minister  for  Public  Works  v.  Hart  .  .  262 
«« Minna     Craig"     Steamship     Co.     v. 

Chartered  Mercantile  Bank  of  India     .  1108 

Minneapolis,  The 2421 

IGnnetonka,  The 2406 

Hirams  v,  "  Our  Dogs  "  Publishing  Co.  .  640 
Mitchell  V,  Castle  &  Sons,  Lim. ;  Castle  & 

Sons,  Lim.,  In  re 1206 

V,  Crawshaw 1188 

V.  Glamorgan  Coal  Co 1496 

v.  Guildford  Union 2941 

V.  Kev  Zealand  Loan  and  Mercantile 

Agency  Co. 24,801 

V.  Worksop  Union 1864 

V.  Wright 1008 

Mitchinson  v,  Spencer 2462 

Modesto,  Pineiro  Sc  Co.  v.  Dupre  .  2826,  2887 
Moel  Tryiran  Ship  Co.  v.  Krfiger    .     .     .  2869 

Moffatt,  In  the  goods  of 2794 

Moffatt  &  Paige  17.  GiU 649 

Mohan  v,  Broughton 2799 

Molineauz  v.  London,  Birmingham,  and 

Manchester  Insurance  Co 849 

Molloy  V.  Mutual  Beserve  Life  Insurance 

Co 1282 

Molyneux  v.  Fletcher 2681 

V.  Hawtrey 2628 

V.  Natal  Land  and  Colonisation  Co. .     268 

«.  Richard 1714,2486 

Monaghan  v.  United  Collieries  ....  1629 

Monck  V,  Croker 2860 

Monckton  v.  Hands ;  Swain,  In  re  .      222, 1818 

r.  Payne 543 

Money-Kyrle,   In   re  ;    Money-Kyrle    v, 

Money-Eyrie 2286 

Monkswell  (Lord)  v.  Thompson  (No.  1)  28,  2199 

(Lord)  V, (No.  2) 2199 

Monmouth  Overseers  v.  Monmouthshire 

County  Council 1866 

Monserratt  v,  Scott 2480 

Monson*s  (Baron)  Settled  Estates,  In  re  .  2289 
Montefiore  v.  Guedalla  [1901]  ....  490 
V, (No.  1)  [1908] 68 


COL. 

Montefiore  v,  GuedeUa  (No.  2)  [1908]  .     .  2611 
Montgomerie  v.  Wallace-James  (No.  1)  17,  2216 

V. (No.  2) 18 

Montgomery  v,  De  Bulmes  .....    680 

v.  Hutchins 2871 

V,  Indemnity  Mutual  Marine  As- 
surance Co 1068,  2486 

V,  Liebenthal 1904 

Montgomery,  Jones  Sc  Co.  and  Liebenthal, 

In  re 89,  40 

Montgomery  Moore  Ship  Collision  Doors 

Syndicate,  Lim.,  In  re 460 

Monti  v.  Barnes 869 

Montreal  and    St.  Lawrence  Light  and 

Power  Co.  t;.  Bobert 824 

Montreal  City  v.  Cantin 289 

17.  Montreal  Street  Railway    .    2668,2721 

Montreal  Gas  Co.  v,  Cadieux  [1898]     .     .     804 

V, [1899] 909 

1;.  Vasey 608 

Montreal  Lithographing  Co.  v,  Sabiston  .  2662 
Montreal  Street  Railway  v.  City  of  Mont- 
real      291 

Moon,  In  re ;  Holmes  v.  Holmes    .     .     .    688 

V.  Camberwell  Borough  Council  .     .     618 

Moon's  Trustees  t;.  Moon 2809 

Mooney  v.  Edinburgh  and  District  Tram- 
way Co 1626 

Moore,  Ex  parte ;  Rex  v.  Baddeley      .     .  1340 

,  Ex  parte ;  Slobodinsky,  In  re     .     .       77 

,  Inre;  Moore  t?.  Bigg 2246 

,  In  re ;  Moore  v.  Moore     ....  2068 

,  In  re ;  Prior  v,  Moore       ....  2884 

,  In  the  goods  of 2767 

v.  Keyte 2620 

V.Lewis 2101 

1?.  M*Glynn 886 

v.  Oxford  (Bishop) 762 

— ^  V.  Pinnick 616 

V.  Smee 1207 

17.  Stewarts  and  Lloyds      ....  2126 

V.Todd 1281,1405 

V.  UUcoats  Mining  Co 1199 

V.Wilson 1168 

V. ;  Wilson,  In  re 2614 

V.  Wingfield ;  Wilmer's  Trusts,  In  re  1816 

Moore's  Trusts,  In  re ;  Lewis  v.  Moore    .     490 
Moore  Bros.  &  Co.,  In  re  ;  Bartholomew's 
Case 830,867 

Moore,  Nettlefold  &  Co.  v.  Singer  Manu- 
facturing Co 24, 1197 

Moran,  Gtklloway  &  Co.  v.  Uzielli  .     .     .  1086 


Note.— 7oZ.  11.  commences  at  col  1179. 


Digitized  by  LjOOQIC 


Ixx 


TABLE  OF  CASES. 


COL.  I  CX)L. 

Mordan,  In  re ;  Legg  v.  Mordan     .     .     .  2586  I  Morton  v.  Woodward 1673 

Ikloreing  v.  London  and  North- Western  Moseley  v.  Koffyfontein  Mines,  Lim.  .     .     371 

Kailway 2021  Moses,  In  re ;  Beddington  v.  Beddington  .  2812 

Morel  V.  Westmorland  (Earl)     .     .      996,1918  v.  Iggo 863 

Moreton  v.  Reeve 1537  v,  Maoferlan 1961 

Morgan,  In  re ;  Official  Receiver,  ex  parte    611  v.  Marsland 1629 

,  In  re;  Smith  v.  May  .     .     .      541, 1766  Moss,  In  re;  Hallett,  ex  parte  .     .      131, 1983 

V.  Aylesford  Justices 1110  ,  In  re ;  Kingsbury  r.  Walter  .     .     .  2831 

V.  Dyet ;  Dyet,  In  re 2064  v.  Hancock 636, 1160,  1174 

V.  Fear 721  Mostyn  v.  Atherton 1418,  2700 

V.  Harrison 1181  Mott  v.  Issott ;  Wright,  In  re    ....     496 

V,  M*Clure 888  Mouatt,  In  re ;  Kingston  Cotton  MiU  Co. 

Morgan's  Brewery  Co.  v.  Crosskill .     .     .  1896       v,  Mouatt 875 

Morgengry,  The 2386  Moulis  v.  Owen 1097 

Moritz  V.  Stephan 1909  Moult  v,  Halliday 1473 

Morley  v.  Bevington 609  Moulton,  In  re ;  Grahame  v.  Moulton      .  2599 

v.  Carter 1208  and  Middle   Level  Commissioners, 

t?.  Makin 1967        ^°  '® ^^ 

Morris,  In  re  [1902] 987  ^o^"it  Lyell  Mining  Co.  v.  Inland  Revenue 

,  In  re  [1908]  ..!.!!..  2474        Commissioners 2155 

,  In  re;  James  t;.  London  and  County  Mountain  v.  Parr 1685 

Banking  Co 185  142  Moiirm*iid  v.  Le  Clair 180 

V.  Baker 1932  Moume,  The 2376 

V.  Beal     ; 1232  Mou^^e  t?.  Mitchell 1902 

V.  Duncan 865,  1166  Mowbray  v.  Appleby 1284 

V.  Edmonds 1833  Moxham  v.  Grant 857 

V.  Lambeth  Borough  Council       .     .  1503  ^^1^^  v-  I^i^con 1591 

V.  Larkin ;  Harbison,  In  re     .     .     .  2823  Muddock  v.  Blackwood 556 

V.  Northern  Employers'  Mutual  In-  '^^  ^-  Forman's  Trustees  ...      852,  2051 

denmity  Co 616, 1596  Muirhead  &  Tumbull  v,  Dickson    .     .     .  2167 

Morris  &  Bastert  v.  Loughborough  Cor-  Muller  v.  Trafford 1249 

poration 2505  Mullett  v.  United  French  Polishers' Society  2555 

Morrison,  In  re ;  Morrison  v.  Morrison     .     836  Mulligan  v.  Dick 1488 

V,  Belfast  and  County  Down  Rail-  Mullis  v,  Hubbard 1897 

way 2048  Mumford  v.  Walker 1216,1229 

V.    Chicago     and    North- Western  Munday  and  Roper,  In  re 2243 

Granaries  Co.;  Chicago    and    North-  Mundy  and  Roper's  Contract,  In  re     .     .2227 

Western  Granaries  Co.,  In  re      ...     428  •««-  tt     j  ofrto  ooon 

v/v.,  ,101 10      ...     »^  Munro  v.  Henderson 2769,  2889 

r.  Ritchie 690  Munster  and  Leinster  Bank,  In  re       .     .     819 

V.  Trustees,  Executors,  and  Securi-  -..-it  m„i-T  t*<% 

. .     T  n  !^  owuri  Murch  t7.  Loosomore ;  Tuck,  In  re  .     .     .      63 

ties  Insurance  Corporation    ....     373  ^.     ,,       ..  001  q 

vf i„«      XT     J  ^    -  Murdoch  v.  Brass 2818 

Morriss  t7.  Howden 2347  ,  ,     ,«  «.«« 

T^     .  ...  V.  Inland  Revenue 2136 

Mornssey  v.  Morrissey 949  ,    ,  ^  .  ^. 

vr      .  X      m.     ,  .    ^         T,      ,  .     .     J'*^  Murdoch's  Trustees  v.  Weu: 281 

Morriston  Tmplate  Co.  v.  Brooker ...      82  ,,     ,    ,       „    ,,  ^^^ 

11c  -xt     TN    i_        •.    T^     .        .         r.  Murdock  v.  Heath 1081 

Mort's   Dock   and    Engmeenng    Co.    v,  tit        *      j      Tir  •  u*  aia 

Wadey     ......  T   ...  2939  ^urgatroyd  v.  Wright 610 

*»    .  ^  .  ^'  Murphy  V.  Arrow 900 

Mortensen  v.  Peters 1085,  2492 

,-    .  _  ^  ..  <'•  Murphy 1908 

Mortgage     Insurance     Corporation     v. 

Canadian  Agricultural  Coal  and  Colo-  ^'  0'I>onneU 1518 

nisation  Co 434  Murphy's  Trusts,  In  re 2614 

Mortimer,  In  re ;  Gray  t7.  Gray      .     .     .  2841  I  Murray  v.  Dunn 2217 

V.  Mortimer ;  Jacob,  In  re      .     .     .  1870  , v.  Fitzgerald 1598 

Morton  v.  Bank  of  England       ....  2201  | v.  North  British  Railway  ....  1546 

Note.— T  oZ.  II,  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Ixxi 


Murray  v,  Williamson ;  Williamson,  In  re  2878 

Musgrave  r.  Eennison 2729 

HnspratUWUliams,     In    re;     Mnspratt- 

Wiliiams  t?.  Howe 1099 

Musselburgh  Real  Estate  Go.  v.  Mussel- 
burgh (Provost) 871 

Mutosoope  and  Biograph  Syndicate,  In  re     479 

Mutton  V.  Peat  [1899] 69 

«?. [1900] 1806,1981 

Mutual    Reserve   Life   Insurance   Co.  v, 

Foster 1029 

Mutzenbecher  v.  La  Aseguradora  Espanola  1907 

Myers  t?.  Washbrook 2866 

Mylam  v.  Market  Harborough  Advertiser 

Co 2105 

Mynors  v,  Cotgrave ;  Cotgrave,  In  re  .     .     490 
Mystery,  The 2412 


N. 

Naime  v.  Nairne 963,  964 

Naismith  v.  Boyes 2218 

Nalder  &  ColIyer*8  Brewery  Co.  v.  Harman  2666 

Nash  r.  Galthorpe 332 

17.  De  FreviUe 171 

v.  Dix 2677 

V.  Finlay 1309 

1?.  Hollinshead 1625 

Natal  Liand  and  Colonisation  Co.  v.  Pauline 

Colliery  and  Development  Syndicate  .  364 
Nathan  v.  Ogdens,  Limited,  [1906]      .     .     166 

V. [1906] 677 

V.  Rouse 1638,  1647 

National  Association  of  Operative  Plasterers 

t?.  Smithies 706,  714 

National  Bank  v,  Kenney 1718 

National  Bank  of  Australasia  v,  Falking- 

ham 78,270,684 

National  Bank  of  Wales,  In  re  .    484,  583,  2469 

,  In  re ;  Cory's  Case  .     .   854, 858,  360,  401 

,  In  re ;  Massy  &  Griffin's  Case     .     .     465 

National  Biscuit  Co.'s  Application,  In  re ; 

Uneeda  Trade  Mark 2531 

National    Company  for    Distribution    of 

Electricity,  In  re 453 

National  Dwellings  Society,  In  re  .  .  .  343 
National  Phonograph  Co.  v,  Edison-Bell 

Consolidated  Phonograph  Co.  .  .  .  537 
National  Provincial  Bank  of  England  v, 

Brackenbury 1985 

National  Society  for  the  Distribution  of 

Electricity  v.  Gibba 25,  1785 

National  Sporting  Club  v.  Cope      .    1141,  1145 


National  Stores,  In  re 472 

National  Telephone  Co.  v,  Grifien  .     .     .  2514 

V,  Inland  Revenue  Commissioners    .  2143 

V,  Eingston-upon-Hull  Corporation  .    596, 

2612 
V,  St.  Peter  Port,  Guernsey  (Con- 
stables)     294,  1416 

V.  Tunbridge  Wells  Corporation  1414, 1416 

National  Trustees  Co.  of  Australasia  v. 

General  Finance  Co 268,  2609 

National  United  Investment  Corporation, 

In  re 60,  467 

Navan  and  Eingscourt  Railway  Co.  and 

Fingall,  In  re 1272 

Neagles  v.  Nixon's  Navigation  Co.  .  .  1660 
Neale  v.  Electric  and  Ordnance  Accessories 

Co 808,1584 

V,  Gordon- Lennox 168 

V.  Neale 2262 

Neaverson  v.  Peterborough  Rural  CouncU    736, 

740 

Ned's  Point  Battery,  In  re 47 

Needes,  Ex   parte;    R.  v.  London  Jus- 
tices     1110 

Neeld  v.  Hendon  Urban  Council  .  .  .  2715 
Neeves  t?.  Weston;  Weston's  Settlement 

In  re 1883 

Neill  V.  Neill 2584 

Neilson  v.  Dunsmore 1143 

Nelson  v.  Board  of  Trade 1028 

V.  Dundee  East  Coast  Shipping  Co.  .  2308 

V.  Empress  Assurance  Corporation  .  1071, 

1898 

17.  Kerr  &  Mitchell 1674 

V.  Regem 634,  669 

Nelson  &  Co.,  In  re 1033, 1034 

V.  Faber 421 

Nelson  &  Sons,  Lim.  v.  Nelson  Line  (No.  1)  707 

V. (No.  2) 2352 

V, (No.  3) 2382 

Nelson  Line  v.  Nelson  &  Sons  (No.  2)  .  .  2314 
Nepean,  In  re ;  Ramohund,  ex  parte  .  .  167 
Nepean's  Settled  Estate,  In  re  .     .     .     .  2240 

Nepton's  Charity,  In  re 1274 

Nesbit  and  Potts's  Contract,  In  re  .    1293,  2670 

Nesbitt  v.  Wallace 763 

NevUl  V.  Studdy 743 

and  Newell's  Contract,  In  ro  .     .     .  2238 

Neville  v,  Benjamin  ;  Benjamin,  In  re     .     811 

V,  Kirby 763 

New's  Settlement,  In   re;    Langham  v, 

Langham 2583 

New's  Trustee  v.  Hunting 819 


NoTfi. — Vol,  IL  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


Ixzii 


TABLE  OF  CASES. 


New   BaUds   Eersteling,  Lim.  v.  Bandt 

Gold-MiningCo 898 

New  British  Iron  Co.,  In  re ;  Beckwith, 

ex  parte 862 

New  Gold  Coast  Exploration  Co.,  In  re  .  476 
New  Ldon  Tyre  and  Cycle  Co.  v,  Spilsbury  1789 
New  London  Credit  Syndicates.  Neale  .  815 
New  Par  Consols,  In  re  (No.  1) ....    467 

,  In  re  (No.  2) 450 

New  Biver  Co.  v.  Hertford  Assessment 

Committee 1853 

—  v.  Westminster  City  Council  .     .     .  1662 
New  SharUton  Collieries  Co.  v,  Westmor- 
land (Earl) 1677 

New  South  Wales  Commissioners  of  Taxa- 
tion v.  Teeoe 265 

New  South  Wales  Minister  for  Lands  v, 

Harrington 258 

New  Trinidad  Lake  Asphalt  Co.  v.  Att.- 

Gen.  for  Trinidad  and  Tobago  ...  800 
New  Windsor  Corporation  t?.  Taylor  .  .  2503 
New  York  Breweries  Co.  v,  Att.-Gen.  .  .  2060 
New  York  Trust  and   Securities  Co.  v, 

Keyser 1088,1433 

New  Zealand   Joint-Stock  and   General 

Corporation,  In  re 460 

New  Zealand  Loan  and  Mercantile  Agency 

Co.  V,  Morrison 447 

New  Zealand  Midland  Railway,  In  re; 
Smith  V.  Lubbock  .......     434 

New  Zealand  Shipping  Co.  v,  Stephens    .  2109 

Newall  v.  Newall 951 

Newark  Union  v.  Maidstone  Union     .     .  1829 
Newbridge  Bhondda  Brewery  Co.  v.  Evans  2101 

Newby  v.  Eckersley 1215 

Newcastle    (Duke)   v,    Worksop    Urban 

Council 1450,1452 

Newcastle  -  upon  -  Tyne     Corporation    v. 

Houseman 1373 

Newen,  In  re ;  Carruthers  v,  Newen   .     .  2455 
Newfoundland  Steam  Whaling  Co.  v.  New- 
foundland Government 283 

Newman,  In   re ;    Official  Beceiver,    ex 

parte 92,99 

V,  Maxwell 2629 

V,  Sinclair ;  Atkins,  In  re  .     .     .     .  2591 

Newman   and    Dale  Steamship  Co.  and 
British  and  South  American  Steamship 

Co.,  In  re 2340,2864 

Newmark v.  National  Phonograph  Co..     .    547 
Newry  Salt  Works  Co.  v.  Macdonnell  .     .     590 
Newspaper  Proprietary  Syndicate,  In  re ; 
Hopkinson   v.   Newspaper  Proprietary 
Syndicate 466 


COL. 

Newton  v,  Birmingham  SmaU  Arms  Co.  .    409 

V.  Bolfe ;  Frith,  In  re 2610 

Newton,  Chambers  &  Co.  v.  Hall    .     .     .  2139 
Newton-in-Makerfield    Urban  Council  v, 

Lyon 1453 

Ngapoota,  The 2378 

Niblett  v.  Midland  BaUway 1474 

Niblock,  In  re 2513 

Nicholas  v.  Bidley 1725 

NichoU  V,  Epping  Urban  Council  .     .     .  1363 

NiohoUs  t;.  NichoUs 738,1910 

Nichols  V.  MaUm 2136 

Nicholson  v.  Piper 1576 

Nickels,  In  re ;  Nickels  v.  Nickels  .      842,  2583 

17.  London  and  Provincial  Marine 

and  General  Insurance  Co 1041 

NickoU  &  Knight  v.  Ashton,  Eldridge  & 

Co 520 

Nicolas  t;.  Nicolas 967 

Niddrie  &  Benhar  Coal  Co.  v,  M'Kay  .  .  1562 
Nigel  Gold-Mining  Co.  v.  Hoade    .     .     .  1081 

Nighthigale  v.  Beynolds 1730 

Nireaha  Tamaki  v.  Baker    ....  297, 673 

Nisbet  V.  Golf  Agency 549 

V,  Hamilton 2218 

v.  Lloyd 2620 

and  Potts*  Contract,  In  re.     .     .     .  2664 

Nitedals  Taendstikfabrik  v,  Bruster  .  .  1957 
Nitrate  Producers*  Steamship  Co.  v.  Wills  2442 

Nix  i;.  Nottingham  JTustices 1114 

Nixonv.  Smith;Timmi8,  Inre.  .  .  .  2607 
Noakes  v.  Inland  Bevenue  Commissioners  2156 

V.  Noakes  &  Co 423 

v.  Bice 1695 

Noble  v.  Beast 749 

Noblett  v.  Hopkinson 1137 

Noel  V.Noel 950 

Nokes  V,  Islington  Borough  Council  1611, 1639 
Nordmann,  In  re ;  Hasluok,  ex  parte  .  .  101 
Norfolk  County  Council  v.  Green   .     .     .  2723 

Norfolk  Earldom,  The 1807 

Norfolk*s  (Duke)  Estates,  In  re ;  Norfolk 

(Duke)  V.  Henries  (Lord) 2251 

Norie  v.  Bennett.;  Medows,  In  re  .     .  542,  796 

Norman  &  Burt  v.  Walder 1574 

Normandy,  The 2447 

Normandy  v.  Ind,  Coope  &  Co.,  Lim.  .     .     404 
Norris,  Ex  parte ;  Bex  v.  London  County 
Council 2204 

,  In  re 2468 

North  v.  Percival 2676 

v.  Walthamstow  Urban  Council  .     .  1865 


NoTB.— Foi.  IL  oomminoes  <U  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF   CASES. 


Ixxiii 


North  Axnerioan  Land  and  limber  Go.  v. 

WaikinB 1282,1959 

North  Atlantic  Steamship  Go.  17.  Burr      .  1069 
North  British  Railway  v.  Galedonian  Bail- 
way     9012 

17.  Park  Yard  Co 789 

17.  Turners,  Lim 2000 

North  eheshire  and  Manoheeter  Brewery 

Go.  17.  Manchester  Brewery  Go.  .  .  .  2560 
North-Bastem  100  A  Steamship  Insurance 

Association  v.  Bed  **  S  "  Steamship  Go.  1076 
North-Bastem  Breweries  v,  Gibson  .  .  2543 
North-Bastem  Marine  Engineering  Go.  v, 

Leeds  Forge  Go 1784,1941 

North-Eastern  Railway  v,  Dalton  Over- 
seers    802 

v.  Hastings  (Lord) 683 

17.  North  British  RaUway  .     .    2016,2054 

V,  York  Union 1849 

North-Eastem  Sea  Fisheries  District  Gom- 
mittee,   Ex  parte;   Reg.  v.   Yorkshire 
(North  Riding)  Gounty  Gonncil  ...    865 
North  Manchester  Overseers  v,  Winstanley  1842 
North  Metropolitan  Tramways  Go.  v.  Ley- 
ton  Urban  Gouncil 2569 

V.  London  Gounty  Gouncil     .     .     .    598 

North  Staffordshire  GoUiery  Owners'  Asso- 
ciation v.  North  Staffordshire  Railway .  2029 
North  Staffordshire  Railway  v.  Salt  Union  216 
North  Sydney  Investment  Go.  v.  Higgins  364, 375 
North-West  Argentine  Railway,  Li  re  .  .480 
North  of  England  Steamship  Go.,  In  re  .  402 
North  of  England  Steamship  Insurance 

Co.,  In  re 318 

Northam  Bridge  Go.  v.  South  Stoneham 

Rural  Gouncil 2717 

Northampton  Gorporation  v.  Ellen  [1902]  1418, 

2692 

V. [1904] 2691 

Northern  Greosoting  and  Sleeper  Go.,  In  re    379 
Northern  Press  and  Engineering  Go.  v.  Hoe  1786 

Northey  17.  Trevillion 1954 

Northmoor  Steamship  Go.  i7.  Harland  & 

Wolff 2324 

Northumberland  (Duke)  v.  Att.-Gen.  .     .  2095 

Northumbria,  The 2349,2365 

Norton,  In  re ;  Norton  v,  Norton  .     .     .  1765 

17.  Davison 2168 

17.  Norton 1929 

17.  Taylor 261, 1306 

17.  Yates 61 

Norwich  Gorporation  v,  Norwich  Electric 

Tramways  Go.  [1904] 2564 

17. [1906] 19 


Norwich  Gorporation  and  Norwich  Electric 
Tramway  Go.,  In  re  [1906]     ....  2563 

Noeotti  V.  Auerbach 1961 

Nott  17.  Dunsany  (Baroness);  Dunsany*s 

Settlement,  In  re 2280 

17.  Nott 968 

V.Williams 2205 

Nott-Bower  v,  Liverpool  Gorporation  .     .  1819 
Nottingham  Permanent  Benefit  Building 

Society  17.  Thurstan 1010 

Nourse,  In  re ;  Hampton  17.  Nourse      489,  2835 
Nova  Scotia  Steel  Go.  17.  Sutherland  Steam 

Shipping  Go 2343 

Nugent  17.  Nugent 1931 

Nunn  17.  Tyson 989 

Nussey,  In  the  goods  of 2776 

Nutt  17.  Easton 1724 

NuttaU  and  Lynton  and  Barnstaple  Rail- 
way, In  re 41 

Nutter  17.  Moorhouse 2619 


O.C.S.,Inre 83 

Oakes  17.  Green 177 

Oakville  Steamship  Go.  17.  Hohnes  .     .     .  2338 
Gates  17.  Mooney ;  Mathews,  In  re  .     .     .  1891 

Oatley  «.  Lemon 1347 

Oatway,  In  re ;  Hertslet  v,  Oatway     .     .  2603 
Oban  and  Aultmore-Glenlivet  Distilleries, 

In  re 340 

0*Brien,  In  re ;  O'Brien  v,  Brien    .     .     .  2874 

,  In  the  goods  of 2768 

i7.Arbib 1464,1741 

17.  Gondon 2775,2882 

i7.Dobbie 1512 

17.  Macgregor 48 

v.McMeel 2574 

17.  MitcheUtown  Loan  Fund  .     .     .  1289 

0*Garroll  17.  Hastmgs 1305 

Ocean  Accident  and  Guarantee  Gorporation 

17.  Bford  Gas  Go 1717 

Oceanic,  The 2388 

Oceanic  Steamship  Go.  i7.  Faber     .    1040, 1052 
O'Gonnell,  In  re ;  Mawle  v,  Jagoe  .     .     .  2282 

17.  Holland 772 

O'GonneU's  Estate,  In  re 2239 

O'Gonnor  i7.  Butler ;  Delahunty,  In  re     .  2872 

17.  Foley 1300,2617 

17.  Grand  International  Hotel  Go.      .  1018 

Oddy,  In  re ;  Major  i7.  Harness      .     .     .  1944 
O'Dea  17.  Growhurst 915,1454 


NoTB.— FoJ.  IL  cammenus  at  col  1179. 


Digitized  by  LjOOQIC 


Ixxiv 


TABLE  OF  OASES. 


O'Donnell  v.  Welsh    .     .     . 
O'Donnell's  Estate,  In  re 
O'Donoghue  v.  Moon  .     .     . 
O'Donovan  v.  Gameron    . 

and  Gameron,  Swan  <&  Go.,  In 

O'DnfEy  v.  Jaffe 

Oettinger  v.  Gohn 

Official  Receiver,  Ex  parte ;  Beall 


,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  EiX  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  EiX  parte 

,  Ex  parte 

In  re  .     . 
— ; — ,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 

,  Ex  parte 


Bennett,  In  re 
Betts,  In  re 
Billing,  In  re 
Gunningham,  In 
Debtor,  In  re 
Dillon,  In  re 
Driver,  In  re 
Dunn,  In  re 
Everson,  In  re 
Ford,  In  re 
Frost,  In  re 
Greaves,  In  re 
Griffith,  In  re 
Hall,  In  re . 
Hirth,  In  re 
Hobbins,  In  re 
Izod,  In  re  . 
Jukes,  In  re 
Keet,  In  re 
Mander,  In  re 
Mayne,  In  re 
Morgan,  In  re 
Newman,  In  re 


Raynes  Park  Golf  Club, 


Sprangia,  In  re 
Summers,  In  re 
Tankard,  In  re 
Tyler,  In  re 
Webster,  In  re 
Weinberg,  In  re 


Official  Solicitor,  Ex  parte ;  Aytoun,  In  re  1438 


Offiler,  In  re ;  Offiler  v.  Offiler  . 
Offin  V.  Bochford  Rural  Gouncil 


O'Flaherty  v,  Browne      .     .     . 
O'Flanagan  and  Ryan^s  Gontract,  In  re 
Ogden  V.  Mason;  Mason,  In  re  . 

V,  Ogden 

Ogdens  v.  Weinberg    .... 
Ogdens,  Lim.  v.  Nelson   .     .     . 
Ogilby,  In  re ;  Cochrane  v.  Ogilby 
O'Gorman,  In  re ;  Bale,  ex  parte 


In 


COL. 

.  2876 

.  835 

.  2101 

.  1694 

.  1557 

.  1601 

.  2142 

re  .  108 

.  107 

.  92 

.  153 

.  112 

.  91 

.  152 

.  122 

.  146 
150, 152 

151,  2463 

.  135 

.  154 

.  1197 

.  104 
124,  125 

.  157 


.  130 
.  95 
.  112 
.  99 
.  611 
92,99 


462 
152 
149 
127 
104 
62 
112 


.  .  2901 

184, 1941, 
1991,  2711 
.  .  2576 
2649 
.  .  2854 
923, 1092 
.  .  53 
.  .  613 
,  .  2843 
136,  941 


0*Gorman  v.  O'Gorman 1737 

O'Gradyt?.  Synan 800 

O'Hara,  Inre 1002 

17.  Gadzow  Goal  Go 1548 

O'Kean,  In  re ;  Ferris  v.  0*Kean    ...     846 

O'Keefe  V.  Malone 258 

V.  Walsh 499,  1912 

Old  Battersea  Building  Society  v,  Inlaiid 
Revenue  Gommissioners    .     .     .      189, 2161 

Olde  V.  Olde 2488 

Oldfield,  In  re ;  Oldfield  v.  Oldfield  .  .  2881 
Oldham  Corporation  v.  Bank  of  England.  2200 

Oldham  Justices  v.  Gee 1127 

Oldroyd  v.  Harvey 2759,2769 

Ole  Bull,  The 2381 

Olga  (Owners)  v.  Anglia  (Owners)  [1905]  .  2403, 

2409 

V. [1907] 2410 

Oliver  v.  Bank  of  England 1953 

V.  GamberweU  Borough  Council  .     .  1637 

V.  Hinton 1711 

V.  Nautilus  Steam  Shipping  Go.  1483, 1553 

01iver*s    Settlement,  In   re;    Evered    v, 

Leigh 782,2268 

Olphert  V.  Olphert 2902 

Olsen,  Ex  parte;  Reg.  v.  Stewart   .     .     .  2295 

Olympia,  Lim.,  In  re 327 

Omagh  Urban  Gouncil  v,  Henderson   .     .  1264 

O'Neill  V.  Motherwell 1656 

Onley  v.  Gardiner 736 

Ontario  Mining  Go.  v.  Seybold  .  276,  284,  2678 
Oostzee  Stoomvart  Maats  v.  Bell    .     .     .  2374 

Oporto,  The 2378 

Oppenheimer,  In  re ;  Oppenheimer  v.  Boat- 
man     30,  390 

V.  Attenborough 1971 

V.  Boatman ;  Oppenheimer,  In  re     .      80 

V.  Eraser 1970 

Optima,  The 2445 

Oravia,  The 2388 

Orchard  v.  Bush 1018 

Orfv.  Payton 1625 

Orford  V.  Orford 2830 

Orlebar,  In  re ;  Wynter  v,  Orlebar  .  .  .  2037 
Ormerod  v.  Rochdale  Corporation  .  .  .  1842 
Ormerod,  Grierson  &  Go.  v.  St.  Qoorge*s 

Ironworks 706 

Ormrod  v.  Bishop's  Itchington   (Vicar) ; 

Scowcroft,  In  re 232 

Ormskirk  Union  v,  Ghorlton  Union  .  .  1844 
Osbom  V,  Vicars,  Son  &  Maxim  .  1568,  1681 
Osborne  v.  Barclay,  Curie  &  Go.  .  .  .  2209 
V,  Bradley 2666 


NoTK.— T'o^  II.  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Ixxv 


COL. 

Osborne  to  Brights,  Lim.,  In  re.  .  .  .  2241 
0*Shea,  Ex  parte ;  Rex  v.  Cable  ...  11 
Osmond  v,  CampbeU  and  Harrison,  Lim..  1592 

V.  Matual  Cycle  and  Manufacturing 

Supply  Co 2470 

Otio  Electrical  Manufacturing  Co.,  In  re ; 

Jenkins'  Claim 865 

Over  V,  Harwood 2620 

Overweg,  In  re ;  Haas  v.  Durant    .     .     .  1976 

Ovey,  In  re ;  Ovey  v,  Ovey 2588 

Ovingdean  Grange,  The 2895 

Owen,  In  re  ;  Peat  v.  Owen 2874 

,  In  re  ;  Peters,  ex  parte      ....      80 

v.  Gibbons 2849 

and  Aahworth's  Claim;  Whitworth's 

Claim;  Bank  of  Syria,  In  re.     ...     851 

Owen's  Patent,  In  re 1787 

Owens  V.Campbell 1586 

Owner  «.  Hooper 1475 

Oxenden's  Settled  Estates,  In  re ;  Oxen- 
den  v.  Chapman 2275 

Oxford  (Bishop)  t;.  Henly 751 

Oxford,  Lim. O.London  County  Council  .  1681 
Oxford  and  Cambridge  Universities  t;.  Gill .  1891 
Oxleyr.Wilks 1924 


Pacific,  The 2428 

Pacific  Co-operative  Steam  Coal  Co.  v.  Bail- 
way  Commissioners  of  New  South  Wales    262 
Pacific  Steam  Navigation  Co.  v.  Pugh  .     .  1542 
Packwood  v,  Union-Castle  Mail  Steamship 

Co 2865 

Paddingten  Borough  Council  v.  Att.-Gen. .  1688 
Padenv.Finlay;  Brown,In  re  .  .  .  .  226 
Page  V.  Page ;  Bowles,  In  re  .     .     .    1814,  2268 

V.Williamson 2780 

Paget,  In  re;   Mellor,  In  re;  Mellor  v. 

Mellor 1877 

r.  Paget 990 

Paignton  (Vicar)  t7.  Inhabitants.  ...  746 
Pain  V.  Joseph ;  Joseph,  In  re     .     .     .     .  2806 

Paine  v,  Cork  Co 325 

r.  Paine 930,945 

Pakenham  v.  Ticehurst  Rural  Council  1368, 1371 
Palace  Shipping  Co.  v.  Caine  ....  2800 
Palace  Theatre    Co.,   Ex  parte;   Bex  v, 

Denman 1617 

Palethorpe  v.  Home  Brewery,  Lim.       .     .  1228 
Palmer,  In  re ;  Brims,  ex  parte       ...      79 
,  In  re ;  Lancashire  and  Yorkshire  Re- 
versionary Interest  Co.  v.  Burke  .     .     .  2580 


COL. 

Palmer  V.  Culverwell 57 

V.  Grand  Junction  Waterworks  Co.   .  2225 

v.Guadagni 1916 

V,  Moore 259 

r.  Snow 2509 

V.  Thames  Conservators     ....  2700 

«.  Vickers ;  Scott,  In  re 984 

and  Hosken,  In  re 40 

Pal^ier's  Decoration  and  Furnishing  Co., 

In  re 430 

Panes  v,  Att.-Gen. ;  Bond,  In  re     .     .     .     664 
Panhard  et  Levassor   (Sooi^t^  Anonyme 
Anciens    Etablissements)    v.    Panhard 

Levassor  Meter  Co.,  Lim 2552 

Panhaus  V.  Brown 1602 

Pannell,  Exparte;  Burr,  In  re.     ...     109 

V.  City  of  London  Brewery      .     .     .  1199 

Panter,Inre;Panter-Downe8t;.BaUy      .  2806 

Panton,  In  re 2456 

Paquin  v.  Beauclerk 29,991 

17.  Robinson 992 

Paquin,  Lim.  v.  Holden 1107 

Pardee,  In  re;  McLaughlin  v,  Att.-Gen.    230 

,  In  re ;  McLaughlin  v.  Penny      .     .  1301 

1?.  Pardee 798 

Pardy's  Mozambique  Syndicate  v,  Alex- 
ander        706 

Parish  v,  London  Corporation  ....  1641 
Parker,  In  re ;  Stephenson  v,  Parker  .     .  2889 

17.  Alder 1844 

17.  Bournemouth  Corporation       .     .  1367 

17.  Clegg 1319 

V,  Dixon 1571 

17.  Lethbridge ;  Jones,  In  re    .     .     .  1812 

17.  London  County  Council      .     .     .  1990 

17.  Lord  Advocate 2211 

17.  Parker ;  Parker's  Policies,  In  re   .     994 

17.  Plomesgate  Rural  Council  .     .     .  1742 

V.Stanley 724 

17.  Talbot 1330 

Parker's  Policies,  In  re ;  Parker  v.  Parker  994 
Parker-Jervis,  In  re ;  Salt  17.  Locker  .  .  2089 
Parkin  17.  South  Hetton  Coal  Co.  .  .  .  1474 
Parkingten  v,  Heywood ;  Heywood,  In  re     847 

Parkinson  v.  McNair 1338 

Parks  17.  Hegan 982 

Parr  17.  Blair ;  Lucas,  In  re  ....  2796 
Parr's  Bank  17.  Albert  Mines  Syndicate  .  1079 
Parr's  Banking  Co.  v,  Yates  .  68, 1804, 1982 
Parry,  In  re ;  Trustee,  ex  parte  .  .  .  128 
17.  Hammersmith  Borough  Council  .  1652 


Note. — Vol,  II,  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


Ixxvi 


TABLE  OF  CASES. 


OOL. 

Parry  v.  Holmes ;  Biohardson,  In  re  .     .  2840 

V.  Liverpool  Malt  Co 83 

and  Hopkin's  Arbitration,  In  re  .     .    796 

Parson,  In  re ;  Parson  v.  Parson    .     .     .     582 

Parsonage  &  Go.,  In  re 452 

Parsons  v.  Gillespie 2546 

V.  New  Zealand  Shipping  Co.       .     .  2357 

V,  Parsons 970 

Parsons*  Patent,  In  re 1800 

Part  V.Bond 882 

Partington,  In  re ;  Beigh  v,  Kane  .     .     .  2257 
Pasmore  v.  Oswaldtwistle  Urban  Gooncil    1372 

Pasquier  v.  Neale 1134 

Paterson  v.  Duke 1471 

17.  Lockhart 1490 

V,  Lord  Advocate 2104 

Paton,  In  the  goods  of 2796 

Patrick  v.  Harris's  Trustees       ....  1183 
Patriotic  Fund  Commissioners  v,  Wands- 
worth Borough 1850 

Patterson,  In  re ;  Dunlop  v,  Greer       .     .  2804 

,  In  the  goods  of 2754 

V,  Landsberg 884 

Patteson  v.  Northern  Accident  Insurance  Co.  82 

Pattison  v.  White  &  Co 1615 

Patton,  Ex  parte ;  Beg.  v.  Bowman    .     .  1116 
Paul,  In  re ;  Gilmer  v.  Overman    .     .     .  2769 

V.  Glasgow  Corporation     ....  2185 

Pawley  v.  Pawley 996 

and  London  and  Provincial  Bank's 

Contract,  In  re 2654 

Pawnall  v.  Pringle  &  Co. ;  Pringle  &  Co., 

In  re 1921 

Payne  v.  Bennett ;  Goodrich,  In  re     .     .    813 

V.Hogg 618 

V.  Begem 265 

Payne  &  Co.,  In  re ;  Yoimg  v.  Payne  & 

Co 410 

Paynter  v.  Watson 1629 

Payton  v.  SneUing,  Lampard  &  Co.     .     .  2536 

Peach's  Patent,  In  re 1800 

Peacock,  In  re ;  Kelcey  v.  Harrison    .     .  1871 

V.  Niddrie  and  Benhar  Coal  Co   .     .  1567 

Peacock's  Settlement,  In  re;  Kelcey  v, 

Harrison 836 

Peak  Hill  Goldfield,  Lim.,  Ex  parte ;  S., 

In  re 84 

Pear  V.  Merriman 769 

Pearce  v,  Bastable's  Trustee      ....     117 

V.  Bentham ;  Bentham,  In  re      .     .  2879 

V.  Bolton 572 

-^  V,  Foxwell ;  Courtenay,  In  re 


Pearce  v.  London  and  South- Western  Bail- 
way    •  .     .     .     .  1532 

V.  Maidenhead  Corporation    .     .     .  1414 

V.  Marsh ;  Loveridge,  In  re     .     .     .  1730 

Pearks  v,  Houghton 1336 

V.  Knight 1337 

V.  Bichardson 442, 1169 

V,  Van  Tromp 1337 

V.Ward   .     .     .     .1334,1337,1852,2495 

Pearl  Life  Assurance  Co.  v.  Scottish  Legal 

Life  Assurance  Society 1032 

Pearlmoor,  The 2360 

Pearson  v.  Dublin  Corporation  .     .     520, 1989, 

1992,  2940 

V.  Stead 757 

V.  Wilcock 153 

and  I' Anson,  In  re 1190 

Pearson's    Application,  In   re  ;    Cheeee- 
brough  Manufacturing  Co.'s  Trade  Mark 

"  Vaseline  " 2538 

Pearson's  Will,  In  re .2241 

Pease  v.  Courtney 2287 

V.  Lowden 564 

Peat  V.  Clayton 899 

V.  Owen ;  Owen,  In  re 2874 

Peatfield  V.  Childs 158 

Peckv.  Hindes 1784 

Peckover  v.  Defries 1181 

Peddle  V.Kyle 1892 

Pedlar  V.  Bead  Block  Gold  Mines  ...     816 
Pedley,  Ex  parte ;  Gamer,  In  re    .     .     .     101 
Peel,  In  re ;  Woodcock  v.  Holroyd      .     .     848 
V.  London  and  North- Western  Bail- 
way  (No.  1)  851 

1;. (No.  2) 582 

Pegg  V.  Pegg 988 

Pegge  V.  Neath  District  Tramways  Co.     .     414 
Pegler  v.  Gillatt ;  Anderson,  In  re       .     .     810 

V.  Pegler 989 

Pekin,  The 2895 

Pelham  v.  Littlehampton  Urban  Council  1819 
Pelham-Clintonv.  Newcastle  (Duke)  .     .2847, 

2848 
Pelly  and  Jacob's  Contract,  In  re  .     .     .  2640 

Pemberton  v.  Barnes 2849 

V.  Hughes 1101 

Pemsel  v.  Tucker 2641 

Pender  V.  Taddei 1898 

Penfield  v.  M*Murdo ;  M'Murdo,  In  re     .652 
Penfold  V.  Dixon ;  Dixon,  In  re     .     .     .  2086 
Peninsular  and  Oriental  Steam  Naviga- 
tion Co.  V.  Kingston 256 

V.Lee 2126 


Note.— Vol.  II.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Ixxvii 


Peninsular  and  Oriental  Steam  Navigation 

Co.  V.  Begem 2296 

Penn  v.  Spiers  &  Pond 1567 

Pennell  v.  Franklin  ;  White,  In  re      .     .  2098, 

2458,2868 

Pennington,  Ex  parte 566 

,  Ex  parte ;  London  County  Connoil, 

In  re 1278 

Penny  v.  Commissioners  for  Railways      .  2857 

V,  Wimbledon  Urban  Connoil      .     .  1367, 

1922, 1928, 1967 

Penton  v.  Bamett 1201 

Pepin  V.  Bniy^re 1089 

Pepperell  v.  Hird 1917 

Peroival,  In  re;  Rex  v,  Brixton  Prison 

(Governor) 856 

«.  Gamer 1540 

t7.  Roberts ;  Roberts,  In  re     .     .     .  2905 

V,  Wright 851 

Percy  v.  Hall 1851 

Perera  V.  Perera 298,2758 

Perham  V.  Kempster 1704 

Perkins,  In  re;  Brown  v,  Perkins  .     .     .  2516 

,  In  re ;  Poyser  v.  Beyfus   .     .     .  106,  684 

V,  Chapman ;  Chapman,  In  re     .     .    489 

V.  Stead 1461 

Perpetual  Executors  and  Trustees  Associa- 
tion V.  Swan 268 

Penrfng  v.  Emerson 1195 

Perrins  v.  Bellamy     ....  996,  2607,  2608 
Perrott  and  King's  Contract,  In  re      .     .  2598 

Perry  t;.  Clements 1557 

V,  Clissold 1260 

V.  Dixon 2778 

V.Wright 1567 

Perry  Almshouses,  In  re;  Ross'  Charity, 

In  re 226 

Perth  Electric  Tramways,  In  re ;  Lyons  v. 

Tramways  Syndicate 415 

Peecod  v.  Westminster  Corporation     .     .  1651 

Petchey  v,  Taylor 1848 

Peters,  Ex  parte ;  Owen,  In  re  ...     .      80 
Pethick  V.  Dorset  County  Coimcil  .     .     .  2721 

Petrev.  Weir  .     .     • 1626 

Petrie  v,  Rostrevor  (Owners)     ....  1744 

Peverett,  In  the  goods  of 2757 

Peveril  Gold  Mines,  In  re 824 

Pharmaceutical  Society  v.  White    .     .     .  1604 

Philadelphian,  The 2892 

Pfailbrick's  Trusts,  In  re 886 

Philip  V,  Pennell 1278 

Phillimore,  In  re ;  Phillimore  i;.  Herbert.  2278 
,  In  re ;  Phillimore  v,  Milnes  .     . 


Phillips,  Ex  parte;  Rex  v,  Marylebone 
County  Court  Judge  and  Great  Western 

Railway aoi8 

,  In  re ;  Phillips,  ex  parte  ....      78 

V,  Bom ;  The  Ravensworth     .     .     .  2401 

V.  Howell 578 

V,  Hull  Alhambra  Palace  Co.  .     .     .    589 

V,  London  School  Board    ....  2208 

v.  Probyn 2262 

«.Rail 2760 

V.Stephens 1161,2102 

Phillips'  Trusts,  In  re 2580 

Philp  v.  Knoblauch 504 

Philpot  v.  Bath 1291 

Philpott  t;.  AUright 1454 

Phipps  V,  New  Claridge's  Hotel,  Lim.  .  66 
Phoenix  Assurance  Co.  v.  Spooner  .     .     .  1027 

Phyn  V,  Kenyon 864 

Piazai-Smyth,  In  the  goods  of  ....  2756 
Pickard  v.  Booth ;  Booth,  In  re      ...  2841 

—  V,  Preston 757 

Pickavance  v,  Pickavance     .     .    959,  962, 1168 

Pickering  v.  Willoughby 621 

Pickiord  1;.  Corsi 1802 

Pickfords,  Lim.  v,  London  and  North- 
western Railway  [1905] 2020 

V. [1907] 2042 

Pickworth,  In  re ;  Snaith  v,  Parkinson     .  2859 

Picton  v.  Cullen 828 

Pidgeon  v.  Great  Yarmouth  Waterworks 

Co 2685 

Piercy,  Inre;  Whitwhamv.Piercy[1898]  224, 

1874 

,  In  re ;  Whitwham  v.  Piercy  [1907]  .    842 

Piers,  In  re ;  Piers,  ex  parte  ....  188 
Pierson*s  Settlement,  In  re ;  Cayley  v.  De 

Wend 2288 

Piggott  V.  Goldstraw 2718 

Pike  V,  Hamlyn ;  Rowe,  In  re  .     .     .     .  2866 

PiUdngton  v.  Gray 2754,2778 

Pilling,  In  re 167 

,  In  re ;  Chapman,  ex  parte     ...     152 

,  In  re ;  Salaman,  ex  parte       ...      97 

Pimm,  In  re ;  Sharpe  v,  Hodgson  .  2086,  2860 
Pinet  et  Cie.  v,  Maison  Louis  Pinet     .     .  2546 

Piper  V,  Piper 956 

Pirie  v.  Eintore  (Earl) 2702 

V.  Stewart 456 

Pitt's  Patent,  In  re ;  Luddington  Cigarette 

Co.  V,  Baron  Cigarette  Co 1788 

Pitt-Rivers,  In  re ;  Scott  v.  Pitt-Rivers  .  222 
Pixton  and  Tong*8  Contract,  In  re  .  .  .  1887 
Pizzi,  In  re ;  Scrivener  v.  Aldridge      .     .  1414 


NoTB.-— Fol.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


Ixxviii 


TABLE  OF  CASES. 


OOL.  I 


Planoq  V.  Marks 2730 

Plant,  In  re ;  Griffith  v,  HiU     ....  2828 

V.Wright 1526 

Plaskitt  V.  Eddis 1905 

Player  &  Sons*  Trade  Mark,  In  re  .     .     .  2538 
Playne  v.  Twisden ;  Prichard*s  Settlement, 

In  re 235 

Pledge  V.  Pomfret 1916 

Plews  V.  Samuel 2651 

Plumbley  v.  Look 2716 

Plommer,  In  re ;  Trustee,  ex  parte     .     .     127 
Plymouth,  Devonport,  and  South- Western 
Junction   Railway   v.    Great   Western 

Railway 208 

Plymouth  Guardians  v,  Gibbs   .     .      158, 1834 
Plymouth  Mutual  Go<operative  and  Indus- 
trial Society  v.  Trades  Publishing  Asso- 
ciation      712 

Plymouth  Union  v.  Axminster  Union.     .  1829 

Poisson  V,  Robertson 2553 

Polenghi  r.  Dried  Milk  Co.  .     .     .     .     .  2174 

PoU  V,  Dambe 2305 

Pollard,  In  re ;  Pollard,  ex  parte    ...     120 

,  In  re ;  PoUard  v.  Pollard  ....     825 

v.  Gare 718 

V,  Middlesex  County  Council .     .     .  1255 

Polley  v.  Fordham  (No.  1) 1991 

V. (No.  2) 1166 

PoUock,  In  re ;  Pollock  r.  Pollock  .     .     .  2232 

,  In  re ;  Wilson,  ex  parte    ....     120 

v.  Garle 816 

17.  North  British  Railway  ....  2011 

Pollok*s  Trustees  v.  Anderson   ....  2876 
Polsue  Sc  Alfieri  v,  Rushmer      ....  1760 

PoltaUoch,  The 2425 

Pomeroy  v.  Malvern  Urban  Council  1821, 1400 
Pomeroy,  Lim.  v,  Scal6  [1906]  ....    913 

V. ^[1907] 2553 

Pomfret  v,  Lancashire  and  Yorkshire  Rail- 
way      1496 

Pomphrey  v.  Southwark  Press  ....  1571 

Poncione  v,  Higgins 880 

Ponnamma  v.  Arumogam  [1902]    .     .  302,  303 

17. [1905] 293,304 

Ponsford,  In  re ;  Ponsford,  ex  parte    .     .      94 
Ponsford,  Baker  &  Co.  t7.  Union  of  London 

and  Smiths  Bank 96,  111 

PonsoUe  17.  Webber 2507 

Pontardawe  Rural  Council  Election  Peti- 
tion, In  re 780 

Pontofract  Assessment  Committee  v.  Pon- 

tefract  Park  Trustees 1857 

Pontypool  Union  t;.  Buck 1833 


COL. 

341 


Poole  17.  National  Bank  of  China    .     . 

and  Clark^s  Contract,  In  re     .     .     .  2671 

Pope,  In  re ;  Dicksee,  ex  parte  ....     129 

,  In  re ;  Sharp  v.  Marshall  .     .     2811,  2880 

17.  Hawtrey 1892 

Popham  and  Willett  v,  St.    Petersburg 

Insurance  Co.  (No.  1) 1050 

Popham  and  Willett  v,  St.  Petersburg 

Insurance  Co.  (No.  2)  .  .  .  .  1044, 1077 
Poplar  Corporation  v.  Millwall  Dock  Co.  .  1655 
Poplar  Union  17.  Martin  (No.  1)      .     1833, 2622 

17. (No.  2) 1840 

— 17.  West  Ham  Union 1831 

Port  Caledonia,  The,  and  the  Anna      .     .  2417 

Port  Victor  (Cargo  ex) 2419 

Port  Victoria,  The 2379 

Portal,  Ex  parte ;  Cooksey,  In  re   .     .     .     131 

Porter  17.  Moore 807, 2606 

Portsmouth  Corporation  v.  Hall     .     1408, 1411 
Portway  t7.  Colne  Valley  Railway  .     .     .     214 
Postmaster-General  i7.  Edinburgh  Corpo- 
ration      . 2510 

17.  Glasgow  Corporation      .     .     2054, 2510 

17.  London  Corporation      .     .     2511, 2512 

17.  National  Telephone  Co 2513 

and  Colgan's  Contract,  In  re  .     .     .  2652 

Potter,  In  re ;  Stevens  v.  Potter     .     .     .  2864 

,  In  the  goods  of 2783 

,  In  the  goods  of ;  Potter  v.  Potter    .  2786 

17.  London  County  Council      ...     578 

Pouey  17.  Hordem 1881 

Poulett  Peerage  Claim 922 

Poulter  17.    D'Este;    D'Este    Settlement 

Trust,  In  re 1091, 1873 

Powell,  In  re ;  Campbell  r.  Campbell .     .  2864 

,  In  re ;  Crosland  i7.  HoUiday  .     .     .  2832 

,  In  re ;  Powell  v.  Powell    ....     148 

17.  Brodhurst 1715 

17.  Brown  [1899] 1520 

17.  Browne  [1906] 1688 

17.  Jones 1965 

17.  Kempton  Park  Racecourse  Co.      .     894 

17.  Lanarkshire  Steel  Co 1532 

17.  M'Glynn  and  Bradlaw  ....  1459 

17.  Main  Colliery  Co 1557 

17.  Marshall,  Parkes  &  Co.  .     .      129,  2652 

17.  Powell •    .     912 

17.  Vickers,  Sons  &  Maxim  ....  1926 

In  re ;  Acworth  r.  Stone    ....  2087 

,  In  re ;  Power  i7.  Howell    ....  2066 

,  In  re;   Stone,  In  re;   Acworth  17. 

Stone 2063 


Note.— Fo/.  II,  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE   OF  CASES. 


Ixxix 


Power  I?.  Banks 749,  2588 

Power's  Policies,  In  re 1082 

Powys-Keck  and  Hart's  Contract,  In  re  2226, 2648 

Poynting  i?.  Faulkner 2119 

Poyser  v.  Beyfus ;  Perkins,  In  re    .     .  106,  684 

Praties  v.  Broxburn  Oil  Co 1649 

Prifontalne  v,  Grenier 853 

Preist  17.  Last 2187 

Prescott  17.  Lee 778,  779 

V,  Prescott 995 

Preston  r.  Tunbridge  Wells  Opera-house, 

Lim 1718 

Preston's  Trustee  v,  Cooke 108 

Pretoria  Pietersburg  Bail  way  Co.,  In  re 

(No.  1) 468 

,  In  re  (No.  2) 476 

17.  Elwood 2122 

Prevost  r.  Wood 626 

Price,  Ex  parte;    Reg.  v.  Stoke  Parish 

Council 1811 

,  In  re ;  Tomlinv.  Latter    ....  1874 

,  In  re ;  Watkins  t;.  Bushell     .     .     .  2798 

V.  Clinton 687 

f?.  John 2056 

V.  Maritime  Insurance  Co.      .    1045, 1065 

V.  Harsden 1570 

17.  Metropolitan  House  Investment 

and  Agency  Co 1965 

17.  Newton ;  Evan  Price,  In  re      .     .  2861 

17.  Union  Lighterage  Co 198 

Price-Fothergill   v.    Price;     Fothergill's 

Estate,  In  re 

Prtchard  v,  Richardson;  Shum's  Trusts, 

In  re 

17.  Thomas ;  Estlin,  In  re  .     .     .     . 

Prichard's  Settlement,  In  re;  Playne  v, 

Twisden 

Primrose  17.  Waterston 

Prince,  In  re ;  Godwin  v.  Prince    . 

17.  Haworth  [1904] 1011 

17. [1905] 523 

Prince  Llewellyn,  The 2425 

Prince  of  Wales  Dry  Dock  Co.  v,  Fownes 

Forge  and  Engineering  Co 2185 

Pringle  &  Co.,  In  re ;  Pawnall  17.  Pringle 

A  Co 1921 

Prins  Hendrik,  The 2413 

Printers  and  Transferrers  Society,  In  re ; 

Ghallinor  17.  Maskery 2560 

Prior  17.  Moore ;  Moore,  In  re    •     .     .     .  2884 

17.  Slaithwaite  Spinning  Co.     .     .     .  1469 

Pritchett  17.  English  and  Colonial  Syn- 
dicate        64,442 


244 
227 

235 

701 

2779 


Prittyi?.  ChUd 1761 

Procter  i7.  Watkins;  Gilling,  In  re.     .     .     979 

Proctor  17.  Cumisky 1492 

Property  Exchange  Co.  i?.   Wandsworth 

District  Board 1661,  1664 

Prosser  i7.  Cadogan 862 

Prothero  17.  Bell 1225 

Prudential  Assurance  Co.  v.  Inland  Revenue 

Commissioners 2159 

Pryce  v.  Penrikyber  Navigation  Colliery 

Co 1588,1589 

Pryce-Jones  v.  Williams 2646 

Prykei7.  Hill 1285 

Pryor  17.  Pryor 984 

Pryse,  Inre 855,2776 

Public  Works  Commissioner  17.  Hills  .  .  1808 
Puckett  and  Smith's  Contract,  In  re  .  .  2635 
PuUen  17.  St.  Saviour's  Union    ....  1669 

Pulman  i7.  Meadows 848 

Pulsford  17.  Devenish 459 

Pumfrey  17.  Fryer ;  Heather,  In  re  .  .  .  2815 
Pumpherston  Oil  Co.  v.  Cavaney    .     .     .  1583 

Punt  17.  Symons  &  Co 373,  406 

Pursey  i7.  Holloway ;  Baker,  In  re  .     .     .  2864 

Purves  17.  Sterne 1540 

17.  Straits  of  Dover  Steamship  Co.     .  2297 

Purvis,  In  re 1437 

Pye  17.  British  Automobile  Commercial 

Syndicate 1809 

Pymi7.  Coyle 1894 

17.  Wilsher 2619 

Pyman  17.  Marten 1061 


Q. 

Queen,  The 2383 

Queen  i7.  Clarke 1591 

Queen's  Hotel  (Cardiff)  Co.,  In  re ;  London 
and  Provincial  Bank  v.  Queen's  Hotel 

(Cardiff)  Co 433 

Queenborough    Corporation    17.    Smeed, 

Dean  &  Co 2427 

Queens  of  the  River  Steamship  Co.  i;. 
Thames  Conservators  [1899]  ....  2444 

17. [1907] 2443 

Queensland  and  National  Bank  v.  Penin- 
sular and  Oriental   Steam   Navigation 

Co. 2367 

Quick,  In  the  goods  of 2791 

QuickC  17.  Chapman 719 

Quilliam,  In  the  goods  of 2792 

Quilpu^  (Barque)  17.  Brown 2325 


NoTE.—FoZ.  II,  commences  at  col  1179. 


Digitized  by  LjOOQIC 


Ixxx 


TABLE  OF  CASES. 


Qainion  i;.  Home 2641 

Quinlan  v.  Child 301 

Quinlan  v,  Qidnlan 302 

Qoinn  v.  Leathern 499 


R.  V,  Abbott 648,  655 

R.  v.  Abrahams 2295,2503 

R.  t>.  Antonelli 643,708 

R.  i;.  Antrim  Justices 1131 

R.  v.  Audley 624 

R.  i;.  Austin ;  Leah,  Ex  parte  ....  2204 
R.  i;.  Baddeley ;  Moore,  Ex  parte  .     .     .  1840 

R.  V.  Baines 689 

R.  t;.  Bank  of  England 1784 

R.  V. ;  Collis,  Ex  parte       ....  1784 

R.  V,  Barraclough 708 

R.  i;.  Bartholomew 2748 

R.  v.  Barton 17 

R.  V,  Bath  County  Court  Judge      .     .     .  2725 

R.  v.  Bath  (Recorder) 1129 

R.  V.  Beer  [1898] 648 

R.  v. [1908] 566 

R.  V.Bell 1489 

R.  V. ;  Kent,  Ex  parte 769 

R.  v.  Bexley 644,658 

R.  V,  Biggleswade  Rural  Council    ...     .  2741 

R.  V,  Bird 650 

R.  V, ;  Jones,  Ex  parte      ....    890 

R.  V,  Birmingham  County  Court  Judge 

[1902] 607 

R.t;. [1904] 602 

R.  V,  Birt 685 

R.  V,  Bond 621 

R.  V.  Bowman ;  Patton,  Ex  parte  .     .     .  1116 

R.  V.Boyle 650 

R.  V.  Bradford 2740 

R.  V.  Brailsford 627 

R.  V.  Brentford  Assessment  Committee: 

Herring,  Ex  parte 1859 

R,  V.  Bridgwater 651 

R.   V.    Bridport    County    Court   Judge; 

Edwards,  Ex  parte 1865 

R.  V.  Brighton  Corporation 2738 

R.  V,  Bristol  Justices 1118 

R.  V.  Brixton  Prison  (Governor) ;  Anwera, 

lure 857 

R.  V. ;  Calberla,  In  re 857 

R.  V. ;  Peroival,  In  re 856 

R.  V,  Bromhead 688,  650 


COL. 

R.  V.Bros 1169 

R.  V.  Brown 620 

R'    t;.    ;     Wigan    Corporation,    Ex 

parte 660 

R.  V.  Bubb 648 

R.  V.  Bull 267 

R.  V.  Bullivant 710 

R.  V.  Bumby 1157 

R.  V,  Burton ;  Young,  Ex  parte     .     .     .  1158 

R.  V.  Butcher 658 

R.  V.  Button 632 

R.  V.  Byers 625, 629 

R.  V.  Cable ;  0*Shea,  Ex  parte  ....      11 
R.  V.  Canterbury  (Archbishop)  (No.  1)      .    749 

R.V. (No.  2) 670,1449 

R.v. (No.  3) 587 

R.  V.  Carson  Roberts ;  Laurence,  Ex  parte    220, 

1427 

R.  V.  Carter  [1904] 1821,1992 

R.t;. [1907] 1125 

R.  V.  Chancellor 2781 

R.  V.  Chappelle 276 

R.  V.  Charity  Commissioners     ....    241 
R.   V.    Cheshire   Justices;    Kay's   Atlas 

Brewery  Co.,  Ex  parte      .....  1112 
R.  V.  City  of  London  Union ;  London  Cor- 
poration, Ex  parte       ....     1448, 1667 

R.  V.  Clarke  [1900] 781 

R.V. [1905] 680 

R.  V.  Clemens 641 

R.  V.  Cluer ;  London  County  Council,  Ex 

parte 1620 

R.  V.  Cookerton 2199 

R.  V.  Cookshott;  Rickerby,  Ex  parte  .     .  1152 
R.  V.  Comptroller-Qeneral  of  Patents; 

Tomlinson,  Ex  parte 1784 

R.  V.  Connah's  Quay  Overseers  ....  1813 

R.  V.  Cook 642 

R.  V.  Cornwall  Justices  ....     1170,1862 

R.  V.  Corrie 893 

R.  V.  Corrigan 954 

R.V.  Cosnett 681 

R.  V.  Cotham 1128 

R.  V.  Cowle 658,  655 

R.  ». 629,  656 

R.  V. ;  West,  Ex  parte  .     .1118 

R.  V.  Crompton  Urban  Council       .     .     .  2785 

R.  V.  Cumberland  Justices 1176 

R.  V.Curtis 656 

R.  V.  Davey ;  Bishop,  Ex  parte  .     .    1171, 1857 

R.V.  Davies[1897] 894 

R.V. [1906] 500 

R.  V.  DeaviUe 898 


NoTB.— PbJ.  n.  eommencei  at  eol.  1179. 


Digitized  by  LjOOQIC 


TABLE   OF   CASES. 


Ixxxi 


R.  V.  De  Grey;  Kiiig*8  Lynn   Docks   C5o., 

£x  parte 1859 

R.  o.  Delvin  Union 1438 

R.  t'.  De  Marney 644 

R.  V.  Demon 272,  512 

R.  V.  Denman ;  Palace   Theatre  Ck)./  Ex 

parte 1617 

R.  r.  Dennis 1630 

R.  V.  Dexter 654,  657 

R.  r.  D'Eynconrt 18 

R  V,  Dharma 629,  2497 

R.  V.  Dodds 1121 

R,  V.  Dolby 1427 

R.  V.  Don^al  Justices  [1898]     ....  1126 

R.r. [1907] 1169 

R.  V,  Douglas 1156 

R.  V,  Dover  (Mayor) 1419 

R.  r.  Down  Justices 1366 

R.  V,  Drewett .     633 

B.  V,  Drinkwater;  Conway,  £x  partp  .     .  1119 

R.  tj. ;  Wincott,  Bx  parte  .     .     .     .1128 

R.  v.  Dublin  Justices 1154,2731 

B.  V.  Dngnid 629 

B.  V,  Djmock 7 

R.  V.  Eastbourne  Corporation    ....  1394 

B.  V,  Ellis 631 

B.  V,  Entwistle  2622 

B.  r.  Essex  Justices 1861 

B.  V.  Etheridge 634 

B.  t?.  Fenley 637 

B.  V.  Fisher 267 

B.  V.  Fleetwood  Urban  Council 

B.  V.  Francis ;  Walton,  Ex  parte 

B.  V.  Freeman's  Journal  .    .     . 

B.  v.  French ;  Roberts,  Ex  parte 

B.  V,  Fry ;  Masters,  Ex  parte    . 

B.  V,  Galway  Justices  (No.  1)     ....     220 

B.  V.  Gardner 649,  658 

B.  V.  Garrett 1665 

B.  V.  Gillespie 1864 

B.  V.  Girod 638 

B.  V,  Glamorganshire  County  Council      .  1366 

B.  ©.  Goff 1270 

B,  t>.  Goldberg 2295 


.  .  1426 
.  .  1666 
.  .  500 
1151,  1157 
.     .  1168 


B.  V.  Graham 

B.  V.Gray 

B.V. (No.  1)        .     .     . 

B.V. (No.  2)       .     .     . 

B.  «.  Great  Northern  Railway 

B.  V,  Groom 

B  V.  EU^lwen 

R.V.Hale 


557 
502 
659 
623 
1867 
1113 
651 
630 


R.  V,  Hamilton 634 

R.  V,  Hankey 2731 

R.  V.  Harris 657 

R.  V.  Haynes 657 

R.  V.  Heal 651 

R.  V.  Henderson ;  James,  Ex  parte      .     .  1852 

R.  V.  Herron 1983 

R.  V.  Histed 650 

R.  V.  Hobbs 901 

R.  V,  Hodgkinson 650 

R.  V.  Hole 658 

R.  V.  Holloway 653 

B  V.  Holloway  Prison  (Governor) ;  George, 

Ex  parte 637 

R.     V.     Holloway     Prison    (Governor); 

Siletti,  Inre 858 

R.  V,  Hopkins 1207 

R.  V,  Horrocks ;  Boustead,  Ex  parte  .  .  1865 
R.  V.  Howard  or  Famham  Justices      .     .   1111 

R.  V.  Humphreys 895 

R.  V.  Humphries 650 

R.  17.  Humphris 145 

R.     V.     Hutton  ;    Metropolitan    Water 

Board,  Ex  parte 2693 

R.  V,  Income  Tax  Commissioners  .  .  .  2130 
R.  V.  Inland    Revenue    Commissioners ; 

Silvester,  Ex  parte 1801 

R.  v.Izod 642 

R.  V.  Jackson 1116 

R.  V.  James 638 

R.  V,  Jarvis 620 

R.  V.  Johnson 1131 

R.  V. ;  Whitmore,  Ex  parte    .     .     .  1120 

R.  V,  Johnstone ;  Cobbold,  Ex  parte    .     .  1115 

R.  «.  Jones  [1898] 630,634 

R.r. [1902] 642 

R.  V. [1907] 1413 

R.  V. ;  Main,  Ex  parte 1173 

R.V.Kane 631,637 

R.  V.  Katz .     653 

R.V.Kennedy 1166,1168 

R.  V.  Kent  Justices 2746 

R.  V. ;  London,  Chatham,  and  Dover 

Railway,  Ex  parte 1859 

R.  V.  Kettle  and  London  County  Council ; 

Ellis,  Ex  parte 1173 

R.  V.  Kiddle 622 

R.V.King 657 

Bv.Kingham 622 

R.  V.  Kingston  Justices 1112 

R.v.  Knight 652 

R.  V.  Krause 643 


Note. — Vol.  11.  commences  at  col.  1179. 


Digitized  by 


/ 
Google 


Ixxxii 


TABLE   OF  CASES. 


B.  V.  Lancashire  Justices 1155 

B.  V.  Lancaster  Inhabitants      ....     763 

B.  v.Law 781 

B.v.Lawson 636 

B.  V.  Leeds  Justices ;  Binns,  Ex  parte  .  1109, 

1125 
B.  V.  Leicester  Guardians    ....  64, 1447 

B.  V,  Leigh  Bural  Council 1426 

B.  V,  Leitrim  Justices 1174 

B.  V.  Lewis 2414 

B.  V.  Lindsay 623 

B.  v.  Lines 891 

B.  V.  Linneker 644 

B.  V.Liverpool  (Bishop)  .  .,  ...  760 
B.  V.  Llewellyn ;  Squire,  Ex  parte       .     .  1680 

B.V.Lloyd 603 

B.  V.  Local  Government  Board  [1900]       .  1826 

B.i;. [1901] 1826 

B.t7. [1906] 1312 

B.t;. [1906] 1419 

B.v. ;  Street,  Ex  parte       ....  1428 

B.  V.  London    County  Council;   Norris, 

Ex  parte 2204 

B.  V, ;  Scriven,  Ex  parte    ....  2201 

B.  V.  London  Cotmty  Justices  ....  1128 
B.  17.  London  Justices ;  Bayne,  Ex  parte  .  1863 

B.  V. ;  Greenwich  Union,  Ex  parte  .  1162, 

1838 
B.  V. ;  London  County  Council,  Ex 

p^rte 1127 

B.t;. ;  Needes,  Ex  parte     ....  1110 

B.  V, ;    St.    George's,    Strand,  and 

Westminster  Unions,  Ex  parte  .  .  .  1862 
B.v. ;  South  Metropolitan  Gas  Co., 

Ex  parte 1166 

B.  17.  London  and  North  Western  Bailway  2001 

B.  17. and  Great  Western  Bailway     .  2020 

B.  17.  Londonderry  Justices  [1902]       .     .  1166 

B.  17. [1906] 220 

B.  17.  Leigh  (Lord) 1818 

B.  17.  Lord 636 

B.  17.  Louth  Justices  [1900] i486 

B.  17. [1904] 1170 

B.  17.  Louw 302 

B.  17.  Lowndes 2621 

B.  v.  Lynch  [1898] 627,2304 

B.17. [1903] 647 

B.  17,  Lyon ;  Skinner,  Ex  parte       .     .     .  1113 

B.V.  McDonald 646 

B.i7.M*Hugh        708 

B.  17.  Mallison 636 

B.  17.  Manchester  Justices 1112 

B.  17.  Marais ;  Marais,  Ex  parte  .      249, 262, 301 


B.  V.  Marshall 662 

B.  17.  Marsham;  Chamberlain,  <  Ex  parte   2729 
B.  17.  Marylebone    County  Court  Judge 
and  Great  Western  Bailway;  Phillips, 

Ex  parte 2018 

B.17.  Mead  [1898] 1620 

B.17. [1902] 2191,2509 

B.  17.  Mean 655 

B.i7.Meeham 1142 

B.  17.  Melladew 1424 

B.17.  Merry 622 

B.  17.  Middlesex  Justices;  Walsall  Union, 

Ex  parte 1317,1820 

B.  17.  Mortimer 1164 

B.  V,  Mountford 1265 

B.  17.  Mowatt ;  Holbom  Union,  Ex  parte  .  1827 

B.  17.  Murray 639, 666 

B.  17.  Nash ;  Gardom,  Ex  parte.     .,    .     .     779 

B.17.  Neat        631 

B.  17.  Neapean ;  Jenkins,  Ex  parte      .  776, 779 

B.17.  New 1003 

B.17.  Newton 600 

B.  17.  Nicholls 666 

B.  17.  Nicholson 1116 

B.  17.  Norfolk  County  Council    ....  1312 
B.  17.  Northallerton  County  Court  Judge  .    147, 

601 
B.  17.  North-Eastern  Bailway  .  .  .  646,668 
B.  17.  Northumberland  Justices       .     1171, 1802 

B.  17.  Novis  • 1176, 2782 

B.  17.  Oliphant 638 

B.  17.  OUis   . 682 

B.  17.  Osborne 628 

B.  17.  O'Shay 645 

B.  17.  Otto  Monsted,  Lim 1888 

B.  17.  Owen 1498 

B.  17.  Owen  Sewell,  Ex  parte      ....  1159 

B.  17.  Palin 633 

B.  17.  Pantaney 622 

B.  17.  Parke 601, 1161, 1158 

B.  17. ;  Douglas,  Ex  parte  ....  1151 

B.  17.  Part 1159 

B.  17.  Payne 689 

B.  17.  Pearce;  London  School  Board,  Ex 

parte 1266,  2206 

B.  17.  Penfold 654 

B.  17.  Pike 647 

B.  17.  Pinckney 914 

B.  17.  Piper 687 

B.  17.  Plummer 628,657 

B.  17.  Powell 1825 

B.  17.  Quinn 6S8 


NoTB.— Foi.  II.  commences  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  OASES. 


Ixzziii 


COL. 

R.  V,  BegiBtrar  of  Joint  Stock  Companies    1608 

B.  17.  Rhodes 632,649,654 

R.  v.  Roberts 2750 

R.  V,  Robinson ;  Gorbishley,  Ex  parte      .     158 

Rf.  Rose 653,669 

R.  V.  Rosenberg 625 

R.  V.  Rouse 649 

R.V.Rowland 646 

R  V,  Rowlands 1822 

R.  V.  Rnssell  (Earl)  [1901] 628 

R.r. [1905] 667,900 

R.  V.  Salisbury  (Bishop) 753 

R.  V,  Saunders  (No.  1) 658 

R.  V, (No.  2) 657 

R.  V,  Senior 642 

R.  V.  Sharman ;  Denton,  Ex  parte  .  .  1115 
R.  V,  Sheemess  Urban  Gonnoil       .     .     .  2520 

R.  V.  Sheffield  Justices 1180 

R.  «.  Sheil 1171 

R.  V.  Sherrifr 635, 649 

R.  V.  Simpson 652 

R.r.  Slater 1167 

R.  V,  Smith  flQOl] 655 

R.  V. fl905] 630 

R.  V.  Somers;  General  Estates  Co.,  Ex 

parte 2736 

R.  V.  Somersetshire  Justices ;  Talbot,  Ex 

parte 1174 

R.  r.  Southampton  Justices       ....  1152 

R.  V. ;  Cardy,  Ex  parte      ....  1109 

R.  V. ;  Puller,  Smith  &  Turner,  Ex 

parte 1129 

R.  V.  Southport  Corporation  ....  2741 
B.  V.  Southwold  Corporation ;  Wrightson, 

Exparte 560 

R  r.  Sowter 760 

R.  tJ.  Spilsbury 658,  858 

R.  V,  Staffordshire  Justices 1128 

R.  V,  Stepney  Borough  Council  1447, 1611 

R.  V.  Stewart;  Olsen,  Ex  parte       .     .     .  2295 

R  V.  Stoddart 892 

R  V,  Stoke  Parish  Council ;  Price,  Ex  parte  1311 

R.  ©.  Streeter 639 

R.  V,  Sunderland  Justices  .  .  .  1115, 1155 
R.  V.  Surrey  Justices;  Locke-King,  Ex 

parte 2746 

Rt7.  Tabrum 1169 

R  v.  Taylor 681 

R.  V.  Tempest 1164 

R.  V.  Tewkesbury  Justices 1860 

Rr.  Thornton 1128,1176 

B.v.TibWts 645 


R.  v.  Tideswell 636 

R.  V,  Tipperary  Justices 1170 

Rv.  Tolhurst;  Farrell,  Ex  parte  .     .     .  1118 

R  V.  Tristram  [1898] 760 

Rv. [1902] 764 

R.  t;.  Truscott 1159,1167 

R.  V.  Turner 146 

R  v.  Tyrone 1114 

R  V.  Vasey 864,  2494 

Rv.  Vyner 868 

Rv.  Walford 634 

R.  V.  Warwickshire  Justices  [1899]     1109, 1161 

R.  V. [1902] 1128 

Rt7.Waterford  Justices  [1900].     .     .     .1176 

Rv. [1901] 1153 

R.  V,  Watt 654 

RtJ.Welby;  Bird,  Ex  parte     .     .     .     .2621 

R.  v.  Wellingborough  Union 2621 

R.  17.  Wells 1164 

R.  t7.  West 622 

R  t7.  Westminster  High  Bailiff  .     .     .     .  1271 

B.  v.  Wexford  Justices 1144 

R.  V.  Whitmarsh  (No.  1) 665 

R.  V. (No.  2) 641,  665 

R.  V,  Wilbraham ;  Rowcliffe,  Ex  parte  .  2732 
R.  17.  Wilkins;  John,  Ex  parte  ....  1151 

R  17.  Williams 633 

R.  t7.  Wimbledon  Urban  Council ;  Hatton, 

Ex  parte 1447 

R.t7.  Winder 1129 

R.  t7.  Wiseman 144 

R  17.  Woodcock 1171 

R  t7.  Woodhouse 220, 1120 

R.  17.  Worcester  Corporation.  .  .  1448,1449 
R.  V,  Worcestershire  Justices  [1899]   1109, 1161 

Rt7. [1900] 1128 

R.  17.  Wraith ;  Kent  County  Council,  Ex 

parte 2199 

Rv.  Wyatt 632 

R  17.  Yeoman 566 

R.  »t7.  Yorkshire  (North  Riding)  County 

Council;  North-Eastem  Sea  Fisheries 

District  Committee,  Ex  parte  .  .  .  865 
R.  17.  Yorkshire  (West  Riding)  Justices 

[1900] 1176 

17. [1904] 1129 

R.  17. ;  Shaw,  Ex  parte  .     .     .    1112,  1449 

R.  17.  Zoesenheim 855 

R,Inre 1440,2506 

R.  S.  A.  (a  debtor).  In  re 76 

Rabev.  Otto 2180 

Racine,  The 2402 


Note. — Vol,  II.  oommences  at  col.  1179. 


/2 

Digitized  by  LjOOQIC 


Ixxziv 


TABLE  OF  CASES. 


COL. 

RadclifEe,  In  re ;  Badclifie  v.  Bewes     .     .  1888 

,  In  re ;  Young  v,  Beale.     .     .    2846,  2886 

V.  Hayes 1185 

Radford  &  Bright,  Lim.,  In  re  (No.  1)       .     468 

,  In  re  (No.  2) 469 

V.  Stevenson 467 

Railway  Time-Tables  Publishing  Co.,  In 

re;  Welton*fl  Claim 468 

Rainbow  v.  Howkins 2198 

Raine  v.  Jobson 1642 

Rainford  v.  James  Keith  &  Blackman  Co.    821, 

828,396 

Rake  v.  Hooper 687 

Raleigh  v.  Goschen  ....  665, 1895, 1995 
Ralli  V.  Paddington  Steamship  Co.      .     .  2364 

Ramage  v,  Womack 1242 

Rambler,  The 2391 

Ramchund,  Ex  parte ;  Nepean,  In  re  .     .     157 

Ramsay  v.  Mackie 1538 

V.  Simpson 846 

Ramsgate  Corporation  v.  Debling  .     .     .     718 

Randall  v.  Hill's  Dry  Dock  and  Engineer- 
ing Co 1552 

v.  Renton 2882 

Randall,  Lim.  v.  British  and  American 

Shoe  Co 2548 

Randt  Gold-Mining  Co.,  In  re   .     .     .     .     393 

v.  Wainwright 394 

Rankine  v,  Alloa  Coal  Co 1556 

Ransom  v,  Sanguinetti 1604 

Raphael,  In  re ;  Salomon,  ex  parte     1902,  2449 

Rasoh  V,  Wulfert 39 

Ratata,  The 2427 

Ratoliff,  Inre 832,2613 

Ratoliffe,  In  the  goods  of 2795 

Rathbone  v,  Mclver 

Rattenberry,  In  re ;  Ray  v.  Grant  .     . 
Raven  v.  Southampton  Justices     .     .     .  1119 
Ravenshaw  v.  Barker ;  Barker,  In  re    832, 2607 
Ravensworth,  The ;  Phillips  v.  Bom    .     .  2401 
Ravensworth,  In  re ;  Ravensworth  v.  Tin- 
dale    2870 

RawUnson  v.  Mort 912 

V,  Scholes 839 

Ray  17.  Grant ;  Rattenberry,  In  re  .     .     .  2893 

V.  Hazeldine 719 

Raybould,  In  re ;  Raybould  v.  Turner  .  2611 
Rayer,  Inre;  Rayer  1;.  Rayer  ....  2098 
Rayment,  In  re ;  Trustee,  ex  parte  .  .  126 
Rayner,  In  re ;  Rayner  v.  Rayner  .  .  .  2861 
17.  Drewitt 1848 


462 


Raynes  Park  Golf  Club,  In  re  ;   Official 

Receiver,  ex  parte 

Rea,  In  re ;  Rea  v.  Rea 982 

V,  London  Transport  Co 2310 

Read    v.    Friendly  Society  of  Operative 

Stonemasons 539 

Reade,  In  the  goods  of 2767 

V.  Richards 767  768 

Reader  v.  Kahn 1936 

Reading  v.  Chew 715 

Reohnitzer  v.  Samuel 1930 

Rector  (The),  Ex  parte ;  Saunderton  Glebe 

Lands,  In  re 1262 

Reddy  v.  Broderick 1512 

Rederi  Aktiebolaget  Nordstjeman  v,  Sal- 

vesen 1953,  2300 

Redfem  v.  Rosenthal 163 

Redgate,  In  re ;  Marsh  v.  Redgate  .  .  .  1883 
Redler  v.  Great  Western  Railway  .  .  .  2707 
Redruth    Brewery   v.    Redruth    District 

Council 1323 

Reed  v.  Goldsworthy 2382 

Reeks  v.  Kynoch,  Lim 1552 

Rees  V.  Penrikyber  Navigation  Colliery 

Co 1587 

V.  Powell  Duffryn  Steam  Coal  Co.     .  1561 

V.Thomas 1497,1505 

Reeve  v.  Lisle 1697 

V.  Marsh 531 

V.  Medway  (Upper)  Navigation  Co.    .     411 

V.  Sadler 1333 

V.  Surrey  County  CouncU  (Clerk)      .     770 

Reeves  &  Co.,  In  re 23 

Refell  V.  Morton •  159 

Regent's    Canal    Co.  v.  London  County 

Council 2562 

Regnolds  v.  Tilling 1733 

Reid,    Ex   parte;   Belfast   Improvement 

Acts,  In  re 2246 

,  In  the  goods  of 2791 

V.  Anchor  Line 1536 

V.  Carleton 2804 

V,  Fleming 1518 

V,  Macbeth 102,  2177 

1;.  Reid 1004 

Reid  &  Sons,  In  re 459 

Reigate  Rural  Council  v.  Sutton  District 

Water  Co 2723 

Reigh  V.  Kane ;  Partington,  In  re  .  .  .  2257 
Reis,  In  re ;  Clough,  ex  parte    .     .  86, 129, 176, 

876,2278 

,  In  re ;  Trustee,  ex  parte   ....    128 

Rendall  v.  Darby ;  Darby**  Estate,  In  re  .  1717 


Nox».— Fo/.  IL  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


Ixxxv 


COL. 

Rendell,  In  re ;  Wood  t;.  Bendell    .      887,  2786 

Rendle,  Inthegoodsof 2760 

Rennet  r.  Mathieeon 2167 

Benton  O.King 605 

Repetto  V.  Millar's  Karri  and  JarrahForests  2845 
Repington,  In  re ;  Wodebouse  v.  Scobell  .  2092 
Revelstoke  (Lord)  v.  Inland  Revenue  Com- 
missioners      2155 

Bew  c.  Wippell ;  Sharland,  In  re     .     .     .  1875 

Reynolds  t7.  Ashby 868 

V,  Ellis ;  Bankes,  In  re      .     .    1100,  2282 

O.Moore 1188 

Rhein,The 2896 

Bhoades,  Inre ;  Bhoades,  ex  parte       .  154,  848 
Bhondda  Urban  Council  v.  Tafi  Vale  Rail- 
way [1907]    2003 

V. (No.  1)  [1908] 2004 

and  Tafi  Vale  Railway,  In  re  (No.  2)  .  2562 

Bhymney  Railway  v.  Brecon  and  Mertbyr 

TydfilJunction  Railway 586 

o.Glamorgansbire  Canal  Go.    .     .     .  2008 

Bhymney  Sieamsbip  Co.  17.  Iberian  Ore  Co.  2888 
Bibble  River  Committee  V.  Halliwell    .     .  2697 

Bicer.Noakes 1146 

r.Reed 2578 

1?.  White 1400 

Richard  v.  Great  Western  Railway     1686,  2006 
Bichardes  v.  Yates ;  Belham,  In  re     .     .     851 

t?. ;  Belham,  In  the  goods  of  851 

Bichards,  Ex  parte 1359 

,  In  re ;  Deeping,  ex  parte  ....     186 

,  In  re;  Lawson  V.  Harvey.     .     .     .     852 

,  In  re ;  Uglow  v.  Richards      .     .     .  1868 

V,  De  Winton 1258 

O.Evans 1258 

1?.  Kessiok 1664 

V.  Jones :  Jones,  In  re 2806 

Richardson,  In  re ;  Grime,  ex  parte    .     .      98 

,  In  re ;  Parry  v.  Holmes    ....  2840 

,  In  re;  Bichardson  v,  Richardson 

[1900] 2286 

,  Inre;  v. [1904]      .     .     .2224 

— — ,  In  re ;  Thompson,  ex  parte    .     .     .     137 

V.  Greenep ;  Garnett,  In  re     .     .     .  2288 

V.  Le  Mattre 85 

V.  Stormont,  Todd  &  Co 2507 

Richardsons  and  Samuels  &  Co.,  In  re  2315, 2864 
Richelieu  and  Ontario  Navigation  Co.  v. 

Cape  Breton  Steamship  (Owners)  .  .  272 
Rickaby  v,  Rickaby  and  Swift  .  .  .  29,  965 
Rickerby,  Ex  parte;  R.  v,  Cockshott  .  .  1152 
Rickett  V.  Rickett ;  Sharp,  In  re    .     .     .  2601 


Rickman,  In  re ;  Stokes  v.  Riokman  1881,  2284 

Ridd  V.  Thome 2473 

Riddell  v.  Lancashire  and  Ayrshire  Railway  1271 

«.  Neilflon 1141 

Riddiford  v.  Regem 296 

Ridley's  Trusts,) In  re 851 

Ridout  v.  Fowler 827,2659 

o.  Green 594 

Rigby  V.  Cox  (No.  1) 1596 

Rigby  &  Co.  17.  Cox  (No.  2) 1594 

Riggs,  In  re ;  Trustee,  ex  parte.     .    1199, 1222 

Rijnstroom,  The 2411 

Rikard  Nordraak  &  Lennard,  In  re  2887,  2841 
Riley  v.  Halifax  Corporation     ....  1016 

o.HaU 1724 

Rileys,  Lim. ,  In  re ;  Harper  o.  Rileys,  Lim.  154 
Rimmer  v.  Premier  Gkbs  Engine  Co.    .     .  1582 

V.  Webster 1727,1949 

Ripley  o.  Arthur 1014 

Ripley's  Trade  Mark,  In  re 2582 

Ripon  City,  The  (No.  1) 2294 

,  The  (No.  2) 2298 

Risdon  Iron  and  Locomotive  Works  v. 

Fumess 1097 

Rishworth  v.  North-Eastem  Railway  .  .  2029 
Rising,  Inre;  Rising  v.  Rising.     .     .     .  1879 

Ritchie  v.  Larsen 2299 

V.  Malcolm 803 

Ritson,  In  re ;  Ritson  v,  Ritson      .    1731, 1776 

Rivington  v.  Garden 575 

Rixsom  o.  Pritchard 1507 

Robbv.Gow  .  .  .  .•  .  1806,1974,1975 
Robbins,  In  re ;  Robbins  v.  Legg  ...  12 
Roberts,  Ex  parte ;  Rex  v.  French.    1151, 1157 

,  In  re ;  Percival  v.  Roberts     .     .     .  2905 

,  In  re ;  Roberts,  ex  parte  ....     109 

,  In  re ;  v.  Parry 2892 

^  In  re ;  v.  Roberts  [1902]      .     .  2878 

,Inre; o. [1905]      ...     484 

,  In  the  goods  of 2782 

V.  Att.-Gen. ;  Johnson,  In  re  .     .     .  1091 

(otherwise  Brennan)  v.  Brennan  .     .    972 

V.  Charing  Cross,  Euston,  and  Hamp- 

steadBailway 2500 

o.  Ereaut 294 

o.  Fellowes 2701 

V.  Gwyrfai  Bural  Council  .     .      597, 1416 

(Hodgson)  V,  Hodgson  Roberts     .     .    951 

O.James 734 

0.  Kilmore  (Bishop) 2867 

o.  Leeming ^^^^ 


Note.— 7ol.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


Ixxxvi 


TABLE  OF  CASES. 


BobertB  v.  South  Essex  Waterworks  Co. 
Boberts  &  Co.,  In  re ;  Bonzoline  Manu- 
facturing Co.,  ex  parte 150 

Boberts-Jones  and  Everett,  In  re  .  .  .  2459 
Bobertson  v.  Bristol  Corporation    .     .     .  1408 

V.  Buchanan 618 

V.  City  and  South  London  Bailway  .  1270 

V.  Harris 1346 

V.King 1826 

r.  Purdey 1784,1797 

V.  Shuckburgh ;  Shuckburgh's  Settle- 
ment, In  re  1867 

Bobins  v.  Alexander ;  Samson,  In  re  .     .     852 

V.  Goddard 2942 

v.  Bobins 944 

v.  Whyte 1718 

Bobinson    v.    Burnell's    Vienna    Steam 

Bakery  Co 482 

v.  Dixon 2104 

V.  Fawcett 614 

-- —  V,  Giffard 798 

V.  Gregory 659 

17.  Heuer 533, 1018 

V.  Bobinson  [1898] 960 

V. [1908] 986 

V. and  Wilson 965 

v.  Sunderland  Corporation      .    1865,  1386 

V. (No.  2) 1868 

Bobinson    Gold-Mining    Co.    v.  Alliance 

Marine  and  General  Assurance  Co.  1058, 1080 
Bobinson  Printing  Co.  v.  "  Chic,"  Lim.  .  488 
Bobson,  Ex  parte ;  FitzGeorge,  In  re  .     .     187 

v.  Biggar  [1907]' 1197 

V, [1908] 19 

V.  Bobeon 958 

V.  Smith 61 

Boby,  In  re ;  Hewlett  v.  Newington  .  .  881 
Bochdale  Canal  Co.  v,  Manchester  Ship 

Canal 2707 

Bochdale  Union  and  Haslingden  Union, 

In  re 1818 

Boche   V,    London    and    South- Western 

Bailway 1988 

V.  M*Dermott 282 

V.  Boche 932 

Bochefoucauld  v.  Boustead 2596 

Bochester  (Bishop)  v.  Le  Fanu  ....  662 
Bock  Bed  Brick  Co. ,  Ex  parte ;  Debtor,In  re  81 
Bodenacker  v.  May  <fe  Hassell    ....  2827 

Bodney,  The 2858 

Boebuck,  Ex  parte ;  Dundalk  and  Ennis- 

killen  Bailway,  In  re 2855 

Bogers  v.  Barlow 1470 


COL. 

Bogers  v.  Cardiff  Corporation     ....  1517 

t?.  Hawken 650,  653 

V.  Hosegood 2664,  2670 

V.  Manchester  Central  Packing  Co.  .  1519 

Bogers  &  Co.   v,   British   and    Colonial 

Colliery  Supply  Association  ....  486 
Bogerson,  In  re  ;  Bird  v.  Lee  ....  2885 
Bollason*8  Begistered  Design,  In  re     .     .       29 

Bomain,  In  re 2469 

Bomance,  The 2887,  2894 

Bondane,  The 2390 

Booke  v.  Plimkett 2270 

Boper,  In  re ;  Boper  v.  Doncaster  .  .  .  992 
V.  Castell  &  Brown ;  Castell  &  Brown, 

Lim.,  In  re 422,1699 

«.  Greenwood 1493 

V.Knott 621 

V.  Byland ;  Byland,  In  re  ....     233 

Bopner  r.  Stoate 2328 

Bose,  In  re ;  Hasluck  v,  Bose    ....     106 

v.  Buckett 107 

Bosenbaum  v.  Belson 1965 

Bosewell  Gas  Coal  Co.  v.  M'Vicar  .  .  .  1575 
Boss,  In  re ;  Ashton  v.  Boss      ....     988 

,  In  re ;  Wingfield  v,  Blair  ....     846 

V.  Beaudry 288,  2496 

V,  Taylerson 1456 

Boss*  Charity,  In  re;  Perry  AlmBhouBe8,In  re  226 
Bossi  V.  Edinburgh  Corporation  .  .  .  2210 
Bosslund  Cycle  Co.  v.  M*Creadie     .     .     .  1770 

Bosslyn,  The 2409 

Hothschild  (Lord)  v.  Grand  Junction  Canal 

Co 2706 

Bouse  v.  Dixon 1488, 1558 

Boutledge  &  Sons,  Lim.,  In  re ;  Himmiell 

V,  Boutledge  &  Sons,  Lim.  .  .  .  481,  433 
Bowcliffe,  Ex  parte ;  Bex  v.  Wilbraham  .  2782 
Bowe,  In  re ;  Derenburg,  ex  parte  .     .     .     142 

,  In  re ;  Pike  r.  Hamlyn      ....  2866 

,  In  re ;  West  Coast  Gold  Fields,  Lim., 

ex  parte 132 

Bowell  V.  Bowell 978, 981 

V.  Satchell 2625, 2668 

Bowland,  In  re ;  Jones  v.  Bowland      .     .  2858 

Bowland  and  Marwood*s  Steamship  Co. 
V,  Maritime  Insurance  Co 1066 

Bowlands  v.  Miller 2299 

V.  Bowlands 956 

BowUsr.  Bebb;  Bowlls,  Inre  .     ...    797 
Bowson  V,  Atlantic  Transport  Co.  .     .     .  2863 
Boxburghe  Press,  In  re ;  Spiers  and  Bevan's 
Case 380,468 


Note.— Vb^.  11,  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE   OF  CASES. 


Ixxxvii 


469 


1059 


Rojal  Aqxiarium  and  Summer  and  Winter 

Qarden  Society,  In  re  .     ^     .     .     .     . 

Boyal  Baking-Powder  Co.'s  Trade  Mark, 

In  re 2538 

Bojal  College  of  Music  v.  St.  Margaret 

and  St.  John,  Westminster  (Vestry) .     .  1855 
Boyal  (jollege  of  Surgeons,  In  re    .     .     .  2058 
Royal   Exchange   Assurance   Corporation 
V.  Sjoforsakrings  Aktie-Bolaget  Vega     .  1049, 

1095 
Royal  General  Theatrical  Fund  Associa- 
tion V.  Kydd ;  Lacy,  In  re      ....  2575 

17. ;  Lacy,  In  re 223 

Royal  Mail  Steam  Packet  Co.  v.  George    .  1939 
Ruahon  Steamship  Co.  v.  London  Assur- 
ance     

Ruahon  Water  Co.  9.  Evans.     .     . 

Rubbins,  In  re ;  GiU  v.  Worrall .     .    2834,  2903 

Ruben    v.    Great    Fingall    Consolidated, 

Lim 884 

Ruby,  The 130 

,The(No.l) 2444 

.The  (No.  2) 2444 

Rucker's  Case ;  Hooley,  In  re    .     .     .     .501 

Rudd  r.  Lascelles 2483 

Rudow  V,  Great  Britain  Mutual  Life  Assur- 
ance Society 568 

Rugby  Portland  Cement  Co.  v.  London 

and  North-Westem  Railway  Co..     .     .  1688 
Rumboll  V.  Nunnery  Colliery  Co.   .     .     .  1547 

Runciman  v,  Smyth 32, 2349 

Rundle  v.  Hearle 2738 

Rusooe  V.  Grounsell 717, 720 

Rushbrooke  v,  O'Sulliyan 2483 

Rushforth,  Ex  parte ;  Adie,  In  re   .     .     .     103 

,  In  re ;  Holmes,  ex  parte    ....     143 

Rushmer  v.  Polsue  &  Alfieri,  Lim. .     .     .  1760 

Russel  V,  M*Clymont 1474 

RusseU  (Earl),  In  re 623 

,  In  re;  DorreU  v,  Dorrell  ....  1813 

V.  Lawder 2281 

p.  M'Cluskey 1564,1565 

17.  Merrick ;  Bolton  Estates  Acts,  In 

re 2285,2493 

t7.  Russell  [1898] 579 

V. [1903] 2837 

Russell  Literary  and  Scientific  Institution, 

In  re ;  Figgins  v.  Baghino      .     .     .314, 1302 
Russian  Petroleum  and  Liquid  Fuel  Co., 
In  re ;  London  Investment  Trust,  Lim. 
9.  RussianPetroleum  and  Liquid  Fuel  Co. 

Russian  Spratt's  Patent,  Lim.,  In  re; 
Johnson  v.  Russian  Spratt's  Patent, 
Lim 


415 


417 


Rust  17.  St.  Botolph,  Bifihopsgate,  Church- 
wardens   1175 

Ruthen,  In  re ;  Kidd,  ex  parte  ....     131 

Ruther  v.  Ruther 960 

Rutherglen    Parish   Council  v.    Glasgow 

Parish  Council 2216 

Ruthven's  Trusts,  In  re 2577 

Rutland,  The 2414 

Rutland's  (Duke)  Settled  Estates,  In  re ; 

Rutland  (Duke)  17.  Bristol  (Marquis)     .  2238 
Rutter,  In  re ;  Donaldson  v.  Butter    .     .     919 
Ruys  t;.  Royal  Exchange  Assurance  Cor- 
poration   1056 

Ryan  t7.  Ridley 2180 

Bydon  v,  Williams ;  Salmond,  In  re    .     .  2464 
Byland,  In  re ;  Roper  i7.  Ryland     ...     283 

8. 

S.,  In  re;  Peak  Hill  Goldfield,  Lim.,  ex 

parte 84 

S.  17.  B 974 

S.  (otherwise  G.)  t7.  S 972 

S.  S.  B.,  In  re 1442 

Saccharin     Corporation    v.    Anglo-Conti- 
nental Chemical  Works    .      1787, 1790, 1792 

17.  Chemicals  and  Drugs  Co.    .     .     .  1798 

17.  Quinoey 1794 

17.  Reitmeyer 1784 

17.  White 1794 

17.  WUd 1796 

Sachs  17.  Ashby 1717 

17.  Henderson 574 

Sadgrove  t7.  Bryden 407 

V.  Hole 690 

Safety  Explosives,  Lim.,  In  re  .     .     .     .     468 
Saffery,  Ex  parte ;  Vautin,  In  re  (No.  1)  .     132 

,  Ex  parte ;  Vautin,  In  re  (No.  2) .     .126 

17.  Mayer 904,  906 

Sagar  i7.  Clare 777 

St.  Albans  (Bishop)  t7.  Fillingham  ...     751 

(Duke),  In  re;  Loder  i7.  St  Albans 

(Duke) 2088 

St.   Anne's,  Limehouse   (Rector)  i\  Pa- 
rishioners       747 

St.  Anselm,  Pinner,  In  re 746 

St.Aubin,The 2379.2396 

St.  Botolph  (Vicar)  i7.  Parishioners      .     .     755 
St.  George's,  Strand,   and    Westminster 
Unions,    Ex    parte ;    Rex    i7.    London 

Justices 1862 

St.  Hilda's  Incorporated  College,  Chelten- 
ham, In  re 818 

St.  Ives  Corporation  v.  Wadsworth      .     .  2709 


NoTB.— Fo/.  II.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


Ixxxviii 


TABLE   OF  CASES. 


COL. 

St.  James  the  Great  (Buxton),  In  re  .  .  747 
St.  James  the  Less,  Bethnal   Green  v. 

Parishioners 757 

St.  James  and  Pall  Mall  Electric  Light  Go. 

V.  Regem 2612 

St.  James's  Hall  Co.  v.  London  County 

Council 1621 

St.  James's  Hall,  Lim.  v.  London  County 

Council 1623 

St.  John  the  Baptist,  Cardiff  (Vicar)  v. 

Parishioners 766 

St.  Louis  Breweries  v.  Apthorpe  .  .  .  2109 
St.  Luke's,  Chelsea  v.  Wheeler  ....  746 
St.  Luke's,  Middlesex,  Vestry  v.  Lewis  .  1863 
St.  Margaret's,  Westminster,  In  re.  .  .  742 
St.   Margaret's  and  St.  John's  Vestry  v. 

Hoskins 1617 

St.  Mark's,  Marylehone,  In  re ;  St.  Mark's 

(Vicar)  v.  Parishioners 745 

St.  Mary,  Battersea,  Vestry  v.  County  of 

London  and  Brush  Provincial  Electric 

Lighting  Co 1656 

St.   Mary,  Islington,  Vestry  v.  Homsey 

Urban  Council 804, 1376, 1648 

St.  Marylehone  Vestry  v.  County  of  London 

(Sheriff) 1672 

St.  Matthew,  Bethnal  Green,  Vestry  v. 

London  School  Board 1660 

St.  Neot's  Water  Co.,  In  re  (No.  1)      .     .     456 

,  In  re  (No.  2) 449 

St.  Nicholas,  Leicester  t?.  Langton  .  .  759 
St.  Olave's  Union  v.  Canterbury  Union  .  1829 
St.  Paul  Fire  and  Marine  Insurance  Co.  v. 

Morice IO46 

St.  Saviour,  Westgate-on-Sea  (Vicar)  v. 

Parishioners 743 

St.  Saviour's  Union  v,  Burbridge    .     .     .  2621 

V,  Dorking  Union 1828 

St.    Stephen    (Churchwardens)   r.   Great 

Northern  and  City  Railway    ....  1863 
St.  Thomas  Rural  Council  and  Heavitree 

Urban  Council,  In  re 1315 

St.  Thomas's  Hospital  v.  Hudgell  .  .  .  2139 
Salaman,  Ex  parte ;  Borovsky,  In  re  .  105,  869 

,  Ex  parte  ;  Pilling,  In  re   ...     .      97 

,  Ex  parte  ;  Saumarez,  In  re    .     .     .     156 

,  Ex  parte ;  West  Coast  Gold  Fields, 

In  re 464 

,  In  re ;  De  Pass  v.  Sonnenthal    2843, 2877 

V.  Secretary  of  State  for  India     .     .     667 

Sale  Hotel  and  Botanical  Gardens,  In  re ; 

Hesketh,  ex  parte 329 

Salisbury  v,  Gould 1603, 1989 

Salmon,  In  re;  Trustee,  ex  parte  151, 1716,  1720 


COL. 

Salmond,  In  re ;  Gordon,  In  re  .     .     .     .     147 

,  In  re ;  Rydon  v.  Williams      .     .     .  2464 

Salomon,  Ex  parte ;  Raphael,  In  re    1902,  2449 

V.  Hole 1915 

—  «.  Salomon  &  Co 325 

and  Naudszus,  In  re     .     .     .    2172,  2176 

Salsbury  v.  Buckle ;  Averill,  In  re  .  .  .  2832 
Salt  V.  Looker ;  Parker-Jervis,  In  re    .     .  2089 

V.  Scott-HaU 1322 

Salt  Union  v.  Brunner,  Mond  &  Co.     .     .  1678 

V.  North  Staffordshire  Railway    .  203,  216 

Salter  v.  Leas  Hotel  Co. ;  Leas  Hotel  Co., 

In  re 411 

Salton  V.  New  Beeston  Cycle  Co.  (No.  1)  .     361 

V. (No.  2) 2452 

Salvesen  v.   Rederi  Aktiebolaget  Nords- 

tjernan 1957 

Salvin,  In  re ;  Marshall  v.  Wolsoley  .  .  1886 
Sampson,  In  re ;  Sampson  v.  Sampson  .  2612 
Samson,  In  re ;  Robins  v.  Alexander   .     .     852 

Samuel  v.  Bell 881 

v.  Jarrah  Timber  and  Wood-paving 

Corporation 1696 

V.  Newbold 877 

V.  Pazolt .     ...     882 

V.  West  Hartlepool  Steam  Navigation 

Co.  [1906] 2376 

V. [1907] 2346 

V.  Whetherly 49 

Sandbach  School  and   Almshouse  Foun- 
dation, In  re ;  Att.-Gen.  v,  Crewe     .     .     239 
Sander  and  Walford's  Contract,  In  re  .     .  2654 

Sanders,  In  the  goods  of 2794 

V.  Hamilton 801 

V,  Sadler 1347 

V.  Smiles ;  Isaacson,  In  re      ...     526 

Sanders-Clark    v.    Grosvenor     Mansions 

Co 1769 

Sanderson  v.  Blyth  Theatre  Co.      ...     568 

V.Collins 67,1459, 

Sandgate  Urban  Council  v.  Kent  County 

Council 2737 

Sandkuhl  v.  Schnadhorst;  Schnadhorst, 

In  re 3399 

Sandy  v.  Reilly ;  Johnson,  In  re     .    2801,  2891 

Sandys  v.  Jackson 1352 

1>.  Rhodes 1333 

Sanford,  In  re ;  Sanford  v.  Sanford     .     .  2804 
Sanitary  Burial  Association,  Lim.,  In  re  .     477 

Sanspareil,  The 2387 

Santiago,  The 2490 

Santley  v.  Wilde 1696, 1714 

Santongeli  v.  Neilson 903 


Note.— Fo/.  //.  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF   CASES. 


Ixxxix 


Saragossa  and  Mediterranean  Railway  v.           ,  Scoble  v.  Secretary  of  State  for  India  in 
CoUingham 1896  ,      Council 2121 

Sarbadhioary,  In  re 502  |  Scott,  In  re 2062 

Sargeant  v.  Butterworth 886  i ,  In  re ;  Langton  v.  Scott  ....  2818 

Saumarez,  In  re ;  Salaman,  ex  parte   .     .     166  ' ,  In  re ;  Palmer  v.  Vickers       ...     984 

Saunby  v.  City  of  London  Water  Com-  ! ,  In  re ;  Scott  v.  Scott 1007 

T^^^^^^onets 292    ,  In  the  goods  of  .     ....!.  2756 

Saondere,  In  re ;  Saunders  v.  Gore     1885,  2097  ! t?.  Brown 1282  1240 

V.  Cockrill 2662 

V,  Newbold 881 

V.  Shafto 1889 

1?.  Swansea  Finance  Co 613 

V.  Thomey 1137 

V.  White 176 

Saunderton  Glebe    Lands,    In    re;   The 

Becior,  ex  parte      .     % 1262 

Savage  v.  Bentley 1932 

Salary  v.  Savary 950 

Savigny'fl  Case ;  Central  Klondyke  Gold- 
Mining  and  Trading  Co.,  In  re    .     .  366,  807 

Savile  v.  Mexborough ;  Mexborough,  In  re  2866 

SaviU  tJ.  Bethel! 684,2655 

V.  lAngman 523 

Saville  v,  Drax ;  Drax,  In  re     ...     .  1702 

Savona,  The 2320 

Savoy  Hotel  Co.  v.  London  County  Coun- 
cil        1472 

Sawrey-Cookson  V.  Sawrey-Cookson*s  Trus- 
tees     1099 

Saxby  v.  Pulton 1097 

Saxon  Steamship  Co.  v.  Union  Steamship 

Co 2336 

Sayad  Muhammad  Yusuf-ud-Din  v.  Beg.    1084 

Scarborough  v.  Gosgrove 1429 

Scarr,  In  the  goods  of 2784 

V.  General  Accident  Assurance  Cor- 
poration   1021 

Scarsdale,  The 2297 

,  The ;  Board  of  Trade  t?.  Baxter  .     .  2301 

Schenley,  In  the  goods  of 2772 

Schloes  V.  Stevens      .     .     .      1041,1061,1074 

Schmarr,  In  re 668, 1273, 1276 

Schnadhorst,  In  re ;  Sandkuhl  v.  Schnad- 

horst 2899 

Schneider,  In  re ;  Kirby  v.  Schneider       .  2696 
Schofield,  Ex  parte ;  Fort,  In  re     ...     137 

,  In  re ;  Schofield  v.  St.  John  .     .     .  1091  I 

Schott,  In  the  goods  of 2772 

Schraml  v.  Schraml 966  j 

Schulze,  Ex  parte ;  Clark,  In  re  .  .  .  138  | 
Schwabacher,  In  re ;  Stem  v.  Schwabacher  846  I 
Schwerzerhof  v.  Wilkins  .  .  .  1466, 1618  I 
Soobie  17.  Atlas  Steel  Works 455 


V.  Carritt 1614,1615 

V.  Clifford  ;  Clifford,  In  re  .     .     .     .  2247 

v.  Coulson 521 

V.Denton I866 

V.Foley 2309 

V.  Glasgow  Corporation      ....  1454 

V.Godfrey 197$ 

V.Hitchcock 2480 

V.  Lowe 1664  . 

V.    Midland    Railway  and    Great 

Northern  Railway 1675 

v.Moxon 2487 

v.Pilliner 1320 

V.  Pitt-Rivers ;  Pitt-Rivers,  In  re  .     .     222 

V.Scott 1780 

V.  Solomon 2103 

V.  Towyn  Rural  Council      ....  2739 

Scott's  Pneumatic  Tyre  Co.  v.  Northern 

Wheeleries  Cycle  Co 576 

Scott  and  Eave's  Contract,  In  re      .     .     .  2628 
Scott-Chad's  Settlement,   In   re  ;   Scott- 
Chad  v.  Pares      2278 

Scottish  Equitable  Life  Assurance  Society, 

In  re 1033 

Scottish  Provident  Institution  V.  Allan      .  2117 

V.  Commissioner  of  Taxes    ....     264 

Scottish  Widows  Fund  v.  Inland  Revenue  2133 
Scowcroft,  In   re  ;  Ormrod  v.  Bishop's 

Itchington  (Vicar) 232 

Scriven,  Ex  parte ;  Rex  v.  London  County 

Council 2201 

Scrivener  V.  Aldridge ;  Pizzi,Inre  .     .     .  1414 

Sea  Insurance  Co.  v.Blogg 1047 

v.Carr 20,1934 

Sea  Spray,  The 2432 

Sea  Steamship  Co.  V.Price,  Walker  &  Co.  .  2328 
Seal,  In  re;  Seal  and  Edgelow,  In  re     .     .  2460 

v.Merthyr  Tydfil  Urban  CouncU  .     .  1381 

Sealey  V.Tandy 1144 

Sealy,Inre;  Tomkins  v.  Tucker      .     .     .  2872 

Seaman  v.  Lee 2131 

Searle  V.Lund 2371 

Searle's  Settlement  Trusts,  In  re     .     .     .  2232 

Seaton  V.  Bumand 1078 

V.  Heath 1019 


Note.— Fo/.  IL  commences  at  col  1179. 


Digitized  by  LjOOQIC 


xc 


TABLE  OF  CASES. 


Seaton's  Case ;  Victoria  Brick  Works  Co., 

In  re 378 

Seaward  v.  Drew 1209 

v.Paterson 1014 

Second  East  Dulwioh  745th  Star  Bowkett 

Building  Society,  In  re 2615 

Secretary  of  State  for  Foreign  Affairs  v. 

Charlesworth,  Pilling  &  Co 260 

Secretary  of  State  for  War  v.  Booth      .     .     670 

V.Wynne 663,1195 

and  Hurleys'  Contract 1264 

Secretary  of  State  in  Council  of  India  v. 

Scoble 2112 

Sefton  (Earl),  In  re 1431 

Segelcke,  In  re ;  Ziegler  v.  Nicol  .  .  .  2870 
Selby,  In  re ;  Church  v.  Tancred     .      492, 1884 

Self  V.  Hove  Commissioners 1365 

SeUar  v.  Bright 25, 825 

Selot's  Trust,  In  re 1105 

Selous,  In  re ;  Thomson  v.  Selous  .     .     .  1607 
Sdminaire  de  Quebec  v.  Limoilou  Corpora- 
tion      292 

Semple  v.  Dunbar 1350 

r.  Kyle 166 

Sen  Sen  Co.  v.  Brittens 2525 

Senior  v.  Fountains  &  Burnley  ....  1589 

Serjeant  v.  Nash,  Field  &  Co 1220 

Serle,  In  re ;  Gregory  v.  Serle  ....  1200 
Servais  Bouchard  v.  Prince's  Hall  Bestau- 

rant,  Lim 367 

Servia,  The. 2413 

Se ton- Smith,  In  re ;  Burnand  v,  Waite  .  2865 
Sewell  V.  Harrow  and  Uxbridge  Bail  way  .  1254 

V.  National  Telephone  Co 1447 

Seymour  v,  Pickett 1601, 1803 

Shamrock  Steamship  Co.  v.  Storey  .  .  2333 
Shanghai  Corporation  v.  McMurray  .  .  295 
Shannon,  Ex  parte ;  Aitken,  In  re  .  .  .  2467 
Sharland,  In  re ;  Kemp  v.  Rozey  (No.  1)  .  2870 

,  In  re ;  Rew  v,  Wippell      ....  1875 

Sharman,  In  re ;  Wright  v.  Sharman  .     .  2063 

V.  HoUiday 1577 

V.  Mason 114 

Sharman's  Case ;  Hercules  Insurance  Co., 

In  re ;  Pugh's  Case  and 465 

Sharp,  In  re ;  Gundry,  ex  parte ....      78 

,  In  re ;  Maddison  v.  Gill    ....  2887 

,  In  re ;  Rickett  t?.  Riokett.     .     .     .  2601 

V.  Jackson ,     .     126 

v.  Johnson  &  Co 1502 

r.  Marshall ;  Pope,  In  re  .     .     2811, 2880 

^  r.  Wilson 2701 

Sharpc  v.  Hodgson;  Pimm,  In  re  .     2086,  2960 


roL. 

Sharpington  v.  Fulham  Guardiaus     1823, 1824, 

1992 

Sharpley  r.  Bear 1401 

Shaw,  Ex  parte ;  Gieve,  In  re    .     ,     .     .     140 

,  Ex  parte;  R.  v.  Yorkshure  (W.R.) 

Justices 1112,1126,1449 

,  In  re;  Gill,  ex  parte 90 

,  In  re ;  Shaw  v.  Jones 986 

,  In  the  goods  of 2774 

V.  Hertfordshire  County  Council .     •     597 

V.Holland 26,357 

V.  Marten ;  Marten,  In  re  .     .    1870, 1871 

V.Shaw 936 

Shaw's  Trustees  v.  Esson's  Trustees  .  .  224 
Shawsrigg  Fireclay  Co.  v.  Larkhall  Col- 

Ueries 1187 

Shea  V.  Drolenvaux 1597 

Shearer  v.  Miller 1556 

Sheehy  v.  Sheehy 512 

Sheffield  (Vicar),  Ex  parte 1275 

Sheffield  Coal  Co.  v.  London  and  North- 
western Railway 200 

Sheffield  Corporation  v.  Bcurclay     .     .     .     398 

V.  Sheffield  Electric  Light  and  Power 

Co 1859,2493 

and  St.  William's  Roman  Catholic 

Schools,  In  re 1276 

Shell  V.Clark;  Hall,  In  re 1882 

Shelboume  v.  Law  Investment  Corporation  1055 
Shell  Transport  and  Trading  Co.  and  Con- 
solidated Petroleum  Co.,  In  re    .     .     .     535 
Shephard,  In  re ;  George  v.  Thyer  ...     920 

V.  Barber 1246 

Shepherd  V.  Bray 330,838 

V.  Broome 331 

V.  Harris 2606 

Sheppard  v.  Sheppard 963 

Sheringham  Urban  Council  v.  Holsey       .  2712 

Sherrard  v.  Gasooigne 890 

Sherwell  v.Combined  Incandescent  Mantles 

Syndicate 372 

Shields  v.  Bank  of  Ireland 72 

Shields,  Whitley,  Ac,  Building  Society  v. 

Richards 602 

ShiUito  V.  Biggart 2441 

Shilson,  Coode  &  Co.,  In  re 2463 

Shipway  v.  Broadwood 1964 

Shoolbred  v.  Roberts 109, 906 

Shoreditch  Corporation  v.  Bull  .  .  .  3745 
Shorey,  In  re ;  Smith  v.  Shorey  .  .  .  885 
Short  V.  Turffontein  Estates      ....  1901 

Shorthoose  v.  Shorthouse 943 

Shortt  V.  Robinson 1354 


Note.— VbZ.  //.  commenees  at  coL  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


xci 


Shrewsbary  v.  Shrewsbury  [1906J  .  .  .  2113 
Sbrewsbnry    (CoonteBs)    v.    Shrewsbury 

(Earl)  [1907] 19,1806,2126 

Shrichand  v.  Lacon 877 

Shaokburgh*8  Settlement,  In  re ;  Robert- 
son t;.  Shuckburgh 1867 

Shum*sTruBt8,In  re ;  Prichardv.Bichardson  244 
ShutUeworth  v.  Murray  [1900]        .     .     .  2841 

V, [1901] 2826 

Sibery  v,  CJonneUy 2800 

Sickert  v.  Sickert 927 

Sidebottom,Inre;  Beeleyv.Waterhouse  233,234 
Sidney,  In  re ;  Hingeston  v.  Sidney  .  .  283 
Siletti,  In  re;  Rex  r.  HoUoway  Prison 

(Governor) 858 

Silicate  Paint  Co.  v.  Hunt ;  Hunt,  In  re  839, 1448 
Silkstone  and  Haigh  Moor  Ck>al  Ck>.  v,  Edey  461, 

687,2601 
SiUee  v.  Fulham  Borough  Council  .  .  1660 
Silvester,  Ex  parte ;  Rex  v.  Inland  Revenue 

Gommiasioners 1801 

Simooe  v.  Pethick 308 

Simcox  V.  Yardley  Rural  Council  .  .  .  185 
Sinunonds  v.  Fulham  Vestry  ....  1668 
Simmons,  In  re ;  Dennison  v.  Orman  .     .  1608 

V,  Faulds 1490 

V.  White  Brothers 1688 

Simmons*  Contract,  In  re 2470 

Simms  v.  Registrar  of  Probates  .  .  .  269 
Simon  v.  London  General  Onmibus  Co.  .  1738 
Simpson,  In  re ;  Simpson  v.  Simpson  .     .  2281 

V.  Att-Gen.   .     .     .      668,812,2494,2693 

v.  Ebbw  Vale  Steel,  Iron,  and  Coal  Co.  1489 

V.  Foxon 2761 

V,  Teignmouth  and  Shaldon  Bridge  Co.  2622 

1?,  Teignmouth  Bridge  Co.       ...  2523 

Simpson  Steamship  Co.  v.  Premier  Under- 
writing Association 1058 

Sims,  In  re ;  Board  of  Trade,  ex  parte  .  99 
Simultaneous  Printing  Syndicate  v.  Fower- 

aker 432 

Sinclair  t\  Glasgow  and  London  Contract 

Corporation 441 

v.  Tod 1478 

Sion  College  v,  London  Corporation  1669, 1670 
Sirdar  Rubber  Co.  v.  Wallington  .  1785, 1792 
Sisson's  Trusts,  In  re ;  Jones  t?.  Trappes  .  2596 
Sitwell,  In  re ;  Sitwell  v.  Londesborough 

(Earl) 2240 

17.  WorraU 546 

Sivewright  v.  Allen 2303 

Six  Sisters,  The 2379 

Sixth  West  Kent  Building  Society  v.  Hills    187 


Skegness  and  St.  Leonards  Tramways  Co., 

In  re 2051 

Skene  V.Cook 1295,2139,2140 

Skinner,  Ex  parte ;  Reg.  v.  Lyon     .     .     .1113 

,  In  re ;  Cooper  v.  Skinner  ....  2598 

V.  Gumbletou 2849 

V.  Hunt 1662 

V.  Northallerton  County  Court  Judge  160, 601 

Skipper  v.  Wade ;  Turnbull,  In  re  .     2065, 2095 

Skipsea,  The' 2397 

Skudenaes,  The 2447 

Slade  V,  Chaine 2516, 2689 

Slater,  In  re;  Slater  v.  Slater    .     .     .     .2876 

V.  Brewsters 2192 

V,  Slater  and  Bolderson     ....     971 

Slatter,  In  re ;  Howard  v.  Lewis  229 

Sleigh  V.  Glasgow  and  Transvaal  Options      331 

V.  Tyser 1041,1057 

Sley  r.  TiUotson 1926 

Slight  V.  Portsmouth  Corporation  .  .  .  1865 
Slobodinsky,  In  re ;  Moore,  ex  parte  .  .  77 
Smailes  v.  Hans  Dessen  ....  2329,  2340 
Small  V.  United  Kingdom  Marine  Mutual 

Insurance  Association 1063 

Smart,  In  the  goods  of 2771 

V,  Taylor ;  Taylor,  In  re     ...     .  2887 

Smilter,  In  re ;  Bedford  v.  Hughes  .  .  2827 
Smith,  Ex  parte ;  Crouch,  In  re     .     .     .     116 

,  In  re ;  Bull  v.  Smith  .     .     .     .913,  2837 

,  In  re ;  Cruddas,  In  re ;  Cruddaa  v. 

Smith 1876 


,  In  re ;  Durban,  ex  parte  .     . 

,  In  re ;  Eastick  t?.  Smith   .     . 

,  In  re ;  Grose-Smith  v.  Bridges 

,  In  re ;  Smith  v.  Dodsworth  . 

,  In  re ;  Smith  v.  Johnson  .     . 

,  In  re ;  Smith  v.  Lewis      .     . 

,  In  re ;  Smith  v.  Smith      .     . 

,  In  re ;  Smith  v.  Thompson    . 

,  In  re ;  Wilkins  v.  Smith  .     . 

,  In  the  goods  of 

V.  Abbott ;  Abbott  Fund,  In  re 

V,  Associated  Onmibus  Co. 

«.  Baxter 


84 
2581 


2821 
2847 
2587 
2862 
2608 
2277 
2769 
2579 
1489 
725 

V.  Betty 1806,  2464,  2472 

V.  Boon 2728 

^ V.  Butler 2636 

V.  Callander 1216 

V.  Charing  Cross,  Euston,  and  Hamp- 

stead  Railway 372 

V.Coles 1492 

V.  Daimey 2135 


Note.— 7oZ.  IL  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


XCll 


TABLE  OF  CASES. 


Smith  V.  Dean 2143 

V.  Dear 635 

V.  Draeger ;  Broad,  In  re  .  .  .  .  1870 

v.  Giddy 1760 

V.  Gold  Coast  and  Ashanti  Explorers, 

Lim 609 

V.  Greenwood 1387 

v.  Kaye 981 

t?.  Kerr  [1902] 232 

V. (No.  2)  [1905] 233 

V.Kyle 1471 

v.Kynnersley 2622,2523 

V.  Lancashire  and  Yorkshire  Railway  1499, 

1595 

V.  Law  Guarantee  and  Trust  Society     422 

17.  Leigh  Union  Assessment  Committee  1862 

V,  London  United  Breweries,  Lim. ; 

The  Company,  In  re 438 

V.  Lubbock;  New  Zealand  Midland 

Bailway,  In  re 434 

V.  McArthur 296 

V,  May;  Morgan,  In  re  641, 1766 

V.  Moody 626 

1?.  Nelson 1777 

V,  Normanton  Colliery  Co.      ...  1494 

V.  Northleach  Rural  Council  '.     .     .     597 

V.  Paringa  Mines 346,  404 

V.Patrick 2582 

V.Perry 2744 

V.  Portsmouth  Justices      ....  1121 

V.  Prosser 172 

V.Richmond 1421,1841 

V.  Savage  [1905] 1360 

V. [1906] 1300 

V.  St.  John ;  Young,  In  re      ...  1091 

V.  Shann 1122 

V.  Shorey ;  Shorey,  In  re  .     .     .     .     835 

V.  Sibray  HaU  &  Co U71 

V.  Smith  (No.  1)  [1898]      ....     942 

V. (No.  2)  [1898] 943 

V. [1905] 954,  958 

V. and  Charlesworth  ....     969 

V.  Southampton  Corporation  .     .     .  1419 

V.  Standard  Steam  Fishing  Co.    .     .  1541 

V.  Wilson 2743 

V.  Wisden 1333 

Smith's  Dock  Co.  v.  Tynemouth  Corpora- 
tion      1174,1424- 

Smith's  Estate,  In  re 15 

Smith's  Settled  Estates,  In  re  .     .     .     .  2248 
Smith's  Trustees  v.  Irvine  and  FuUarton 

Building  Society 449 

Smith  &  Co.,  In  re 431 


COL. 

Smith  and  Devonshire  (Duke),  In  re   .     .1190 
Smith  and  Forrest  v.  London  and  North- 
western Railway    2030 

Smith  and  Galloway,  In  re 885 

Smithers  V.  Wallis 1618 

Smithies  v.  Bridge 1343 

Smithson's  Case ;  Mays'  Metals  Separating 

Syndicate,  In  re 879 

Smitten  v.  Orient  Steam  Navigation  Co.  .  2848 
Smyth,  In  re ;  Leach  v.  Leach  ....  2059 

V.Reg 1996,2494 

V.  Stretton 2119 

V.  WUson 583 

Smythies,  In  re ;  Weyman  v.  Smythies    .  2814 
Snaddon  v.  London,  Edinburgh,  and  Glas- 
gow Assurance  Co 1982 

Snaith  v.  Parkinson ;  Pickworth,  In  re     .  2859 

Snape  v.  Snape  [1898] 961 

V. [1900] 967 

Snark,The 1966,1968,2482 

Sneade  v.  Wotherton  Barytes  and  Lead 

Mining  Co 603 

Sneath  V.  Taylor 1868 

Sneddon  v.  Addie 1690 

Sneev.  Durkie 1737 

Soames  v.  Nicholson 1210 

Soane  Museum  v.  St.  Giles-in-the-Fields 

(Vestry) 1846 

Societa  Anonyma  Ungherese  di  Armamento 

Marittimo  Oriente  v.  Tyser  Line      .     .  2307 
Soci6t6    Anonyme    I'lndustrielle    Russo- 

Belge  V.  Scholefield 2169 

Soci^t^  G^nSrale  du  Commerce  v.  Farina.     830 
Soci^t^  Maritime  v.  Venus  Steam  Ship- 
ping Co 1941 

Society  for  Training  Teachers  of  the  Deaf 
and  Whittle's  Contract,  In  re     ...     244 

Softlaw  V.  Welch 992 

Solicitor,  In  re  [1899] 2480 

,  In  re  [1902] 2449 

,  In  re  [1903] 2481 

,  In  re ;  Hales,  ex  parte      ....  2481 

,  In  re ;  Law  Society,  ex  parte      .     .  2479 

Solomon  v.  Cropper 2103 

V.  MuUiner 571,  676 

Solomons,  In  re 148 

,  In  re ;  Solomons,  ex  parte     ...      98 

V.  Stepney  Borough  Council   .     .     .  1747 

Soltau's  Settled  Estates,  In  re  .     .     .     .  2248 
Somersetshire  Drainage  Commissioners  v. 

Bridgwater  Corporation 1376 

Somerville  v.  Tancred ;  Tanored's  Settle- 
ment, In  re 492, 1884 

and  Turner's  Contract,  In  re  .     .     .     644 


Note.— Fo/.  II.  commences  at  col  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


xcni 


cor. 
Somee  v.  Somes ;  SomeB,  In  re  .     .     .     .  1888 
Soothill  Upper  Urban  Coanoil  v.  Wake- 
field Rnral  CounoU 1310,1417 

SoTsbie  V.  Tea  Corporation ;  Tea  Corpora- 
tion, In  re 447 

Sontar  v.  Clark 1682 

c.  Kerr 1860 

Sonter  v.  Lean 1845 

South  African  Breweries  v.  Kink    .     .     .  1096 
South     African    Republic    v.    Transvaal 

Northern  Railway 1084,  1916 

South  (African  Supply  and  Cold  Storage 
Co.,  In  re ;  Wild  v.  South  African  Supply 

and  Gold  Storage  Co 448 

South  African  Territories  v.  Wallington    .  2482 
South  British  Fire  and  Marine  Insurance 

Co.  of  New  Zealand  v.  Ba  Costa.     .     .  1072 
South-Eastem  and  Chatham  Railway  v. 
London  County  Council  [1901]    .     .     .  2050 

V. [1907] 1616 

South-Eastem  Railway  and  Wiffen's  Con- 
tract, In  re    1999 

South  Hetton  Coal  Co.  v.  Haswell,  Shotton, 

and  Easington  Coal  and  Coke  Co.    2519, 2628 
Sonih  London  Electric  Supply  Corporation 

V.  Perrin 1683 

South  Metropolitan  Gas  Co.,  Ex  parte; 

Rex  V.  London  Justices 1155 

South  Mimms  Rural  Council  v.  Bamet 

Urban  Council 1314 

South  Shields  Corporation  v.  Wilson  .     .  1324 
South  Wales  Miners'  Federation  v.  Gla- 
morgan Coal  Co 537 

South-West  Suburban  Water  Co.  v.  St. 

Marylebone  Guardians 2685 

South- Western  of  Venezuela  Railway,  In 

re 363,  439 

South  Yorkshire  Coal  Owners'  Assurance 

Society  v.  Midland  Railway   ....     204 
South  of  England  Dairies  i7.  Baker      .     .  1247 
Southall  Development  Syndicate  v.  Duns- 
don     1913 

SouthaU  Norwood  Urban  Council  v,  Mid- 
dlesex County  Council 2694 

Southampton  Corporation  v.  Lord  .     .     .  1411 
Southampton  County  Council  v.  Inland 

Revenue  Commissioners 2142 

Southampton  Tramways  Co.  and  South- 
ampton Corporation,  In  re     ...     .  2568 
Southend-on-Sea  Corporation  v.   Archer  1323, 

1327 

V.  Romanis 1323, 1327 

V.  White 1424 

Southern  Brazilian   Rio    Grande  do   Sul 
Railway,  In  re 321,  429 


537 


Southland  Frozen  Meat  and  Produce  Ex- 
port Co.  V.  Nelson  Brothers  .... 
Southwark  Borough  Council  v,  Partington 

Advertising  Co 1612 

Southwark  Union  v.  City  of  London  Guar- 
dians   1835 

V,  City  of  London  Union   ....  1831 

Southwark  and  Vauxhall   Water   Co.  v. 

Hampton  Urban  Council 18 

V.  Wandsworth    District  Board  of 

Works 1656,2501 

Southwell  V.  Savill 2124 

Southwold  Corporation  v.  Crowdy  .  .  .  1382 
Spacey  v,  Dowlais  Gas  and  Coke  Co.  .  .  1524 
Spain  r.  Lejoindre ;  Leveridge,  In  re  .  .  2088 
Spark's  Lease,  In  re;  Berger  v.  Jenkinson  1218 
Spark's  Trusts,  In  re ;  Massey  r.  Spark     .     980 

Speake  v.  Hughes 702 

Spearman,  In  re ;  Spearman  r.  Lowndos  .  494 
Spearman's  Settled  Estates,  In  re  .     .     .  2228 

Spenoe  v.  Coleman 59,  481 

V,  Parkes 602 

Spencer  v.  Cutbush ;  Mayhew,  In  re    .     .  1882 

17.  Forster 603 

V.  Lancashire  and  Yorkshire  Railway    212 

V.  Livett,  Frank  &  Son      ....   1533 

V.  Registrar  of  Titles 271 

Spencer,  Whateley  &  Underbill  v.  Southall- 

Norwood  Urban  Council 1310 

Spendluffe's  Charity,  In  re 242 

Speyer  v.  Inland  Revenue  Commissioners 

[1902] 2164 

V, [1908] 2155 

Spicer,  In  re ;  Spioer  v.  Spicer   ....  2265 

V.  Spicer 2777 

Spiers  v.  English 2779 

Spiers  &  Sevan's  Case ;  Roxburghe  Press, 

In  re 380,  463 

Spillers  &  Bakers  v.  Taff  Vale  Railway  199,  2038 

Spilsbury  v.  Reg 295 

Spindler  and  Mear's  Contract,  In  re    .     .  2675 

Spiral  Globe  Co.,  In  re 425 

Spiral  Globe,  Lim.,  In  re ;  Watson  &  Co. 

V.  Spiral  Globe,  Lim 425 

Spittal  V,  Glasgow  Corporation  ....  1989 
Spitzel  V,  Chinese  Corporation  .     .     .  373,  406 

Spooner  v.  Browning 1955 

Sprange,  In  re ;  Official  Receiver,  ex  parte    152 

Sprmgfield  v.  Thame 553 

Spurrier  v.  La  Cloche 39, 1096 

Squire,  Ex  parte ;  Rex  v,  Llewellyn    .     .  1680 

V.  Bayer 1476 

V.  Midland  Lace  Co 1476 


Note. — Vol,  IL  commence$  at  col.  1179. 


Digitized  by  LjOOQIC 


XCIV 


TABLE  OF  CASES. 


Squire  t?.  Squire 934,942 

V.Stanley 1465 

Staceyv.  HiU 118 

Stackemann  v.  Paton 554 

Stafford's  (Lord)  Settlement  and  Will,  In 

re ;  Gerard  v.  Stafford 2229 

Staffordshire  County  Council  v.  Seisdon 

Rural  Council 2697 

Stagg  V.  Medway  (Upper)  Navigation  Co.  411 
Stainland  Industrial  Com  and  Provision 

Society  v.  Stainland  Urban  Council       .  1386 

Stalker  v.  Wallace 1540 

Stamford  (Earl),  In  re ;  Hall  v.  Lambert  .  2875 

V.  White 2766 

Stamford,  Spalding,  and  Boston  Banking 

Co.  and  Knight's  Contract,  In  re  .  .  2639 
Stamford    Union  v.    Bartlett  ;   Watson, 

In  re 1836 

Stammers  v.  Margrett 175 

Stanbury  v.  Exeter  Corporation  .  .  .  1313 
Standard  Bank  of  South  Africa  v.  Heyden- 

rych 251 

Standard  Life  Assurance  Co.  v,  Allan  .     .  2116 

Standard  Botary  Machine  Co.,  In  re    .     .  421 

Standing  v.  Gray 2253 

Stanfield  v.  Keene  ;  Limd's  Settlement, 

In  re 2267 

Stanford,  In  re ;  Stanford  v.  Roberts  .     .  2258 

V.  Williams 1306 

Stanier  v.  Hodgkinson 2869 

Stanland  v.  North-Eastem  Stool  Co.    .     .  1597 

Stanley,  In  re ;  Tennant  v.  Stanley     .     .  2585 

V.  English  Fibres  Industries   ...  58 

V.Stanley 943 

Stanleyof  Alderley  (Lord)  V.  Wild.     .     .  662 

Stanton  v.  Brown 890 

Staples  V.  Young 1675 

Star  Fire  and  Burglary  Insurance  Co.  v. 

Davidson 441, 1025 

Star  Omnibus  Co.  V.  Tagg 2732 

Star  Tea  Co.  V.  Whitworth 2645 

Starey  V.  Graham 1800 

Starkey  v.  Bank  of  England       ....  1954 

Start  V.  West  Mersea  School  Board  .  .  2205 
Statham  v.  Brighton  Marine  Palace  and 

Pier  Co 370 

Stead,  In  re ;  Whitham  v.  Andrew  .     .     .  2882 

V.  Newport  Union 1858 

V.Nicholas 868 

v.TiUotson 864 

Steam  Hopper  No.  66,  The 2406 

Stearns  v.  VUlage  Main  Reef  Gold-Mining 

Co 1066 


StedaU  v.  Stedall 951 

Steedman  v.  Hobday ;  Millward,  In  re     .  2892 
Steel,  Ex  parte ;  Eales,  In  re    .     .     .     .180 

,  In  re ;  Wappett  v.  Robinson  .     .     .  2849 

V.  Cammell,  Laird  &  Co 1496 

V.  Oakbank  Oil  Co 1583 

V.  Young 2942 

Steel,  Young  &  Co.  v.  Grand  Canary  Coal- 
ing Co 2320,  2340 

Steele  v.  South  Wales  Miners*  Federation    2656 
Stegmann  V.  O'Connor     ....    2943,2944 

Stein  V.  Pope 120 

Stella,  The  (No.  1) 2409 

,  The  (No.  2) 191,2027 

Stenotyper,    Lim.,    In    ro  ;   Hastings  v. 

Stenotyper,  Lim 473 

Stephens,  In  re ;  Kilby  v.  Betts      ...         3 

V.  Dudbridge  Ironworks  Co.     1011,  1480 

V.  Mysore  Reefs  (Kangundy)  Mining  Co.    316 

Stephenson  v.  Gamett 1929 

V,  London  Joint-Stock  Bank  .     .     .  1479 

V.  Parker ;  Parker,  In  re    .     .     .     .  2889 

V.  Rogers 1135 

V.  Yorke 686 

Stephenson's    Case  ;    Farmers'    United, 

Lim..  In  re 379 

Stem  V.  Schwabacher ;  Schwabacher,  In  re    846 

V.  Tegner 1108 

Stevens,  In  re ;  Board  of  Trade,  ex  parte  .     146 

,  Inre;  Cooke  v.  Stevens    ....     839 

,  In  the  goods  of 2787 

V.  Chown       ....      1015,1914,2603 

V.  General  Steam  Navigation  Co.      .  1636 

r.  Hoare 337 

V.King 1871 

V.  Potter ;  Potter,  In  re     ...     .  2864 

V.  Theatres,  Lim 1723 

Stevenson  v.  Craig 1470 

V.  Goldstraw 1470 

V.  Hunter 1122,2495 

V.  North  British  RaUway  [1902]  .     .  1259 

V. [1906] 1457 

V.Wilson 395 

Stewart  v.  Buchanan 1768 

V.  Crigglestone  Coal  Co. ;  Crigglestone 

Coal  Co.,  Inre 435 

V.  Damgavil  Coal  Co 1543 

V.  Dublin  and  Glasgow  Steam  Packet 

Co 1642,1644 

v.Klngwde 1701 

V.Rhodes 896 

V.  Shannessy 1966 


Note.— FbZ.  IT.  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


xcv 


COL. 

Stewart  v.  Weber 686 

V.  Wilsons  and  Clyde  Coal  Co.     .     .   1498 

Stifi  V,  Billington 891 

Stnes,  In  the  goods  of 832 

V.  Eoolestone 602 

17.  Galinski 1639 

Stock  v.  Meakin 1412 

Stockdale  v.  Ascherberg  [1904]  ....  1234 
Stockham  t;.  Wallasey  Urban  Council       .  2121 
Stockport  Union  i7.  London  and  North- 
western Railway    1849 

Stoddart  v.  Argus  Printing  Co.       ...     901 

V,  Hawke 893 

C.Mitchell 1473 

Stoke  Parish  CJoundl  v.  Price    ....  1306 

Stokes  v.  Haydon 1644 

V.Hill 1681 

tJ.Mitc^eson       .     .     .      1171,1174,1681 

r.  Prance 1713,2451 

V.  Rickman ;  Rickman,  In  re      1881,  2284 

O.Spencer 176 

tJ.  Stokes 2754 

Stone,  In  re ;  Aeworth  v.  Stone ;  Power,  In  re  2063 

V.  Hoskins 2756 

V.  Meredith ;  Meredith,  In  re      .     .  2822 

V.  Midland  Railway      .     .  197,  201,  2044 

V.  Tyler 2749 

and  Hastie,  In  re 1626 

Stoneham  v.  Wyman 1980 

Storey  1?.  Pulham  Steel  Works  ....  1457 
Story  V,  Nottinghamshire  Standing  Joint 

Committee 1820 

Stott  t>.  Renton 900 

Stourbridge  Drainage  Board   v,  Seisdon 

Union 1850 

Strahan,  In  the  goods  of 2772 

Strain  v,  Sloan 1523 

Strand  Wood  Co.,  In  re 462 

Strangeways  v.  Read 1437 

Strannington  v.  Baird 1661 

Strathmore  (Bail)  v.  Vane ;  Bowes,  In  re    2470 
Streatham     Vestry     Election,    In     re; 

Andrews,  In  re 567 

Street,  Ex  parte;  Rez  v.  Local  Goyem- 

ment  Board 1428 

1?.  Street 598 

Stratford  Urban  Council  v.  Manchester, 
South  Junction,  and  Altrincham  Rail- 
way     1391 

Strick  v.  City  Offices  Go 782 

Strickland  v,  Whittaker 1135 

«.  Williams 1908,1809 


Stride  v.  Martin 533 

Stringer  and  Riley's  Arbitration,  In  re  38 

Strdms  Bruks  Aktie  Bolag  v.  Hutchison     2306, 

2319 
Strong  &  Co.  of  Romsey,  Lim.  v.  Wood- 
field    2114,2124 

Strongitharra  v.  North  Lonsdale  Iron  and 

Steel  Co 2188 

Stroud  V.  Lawson 1911 

V.  Royal  Aquarium  Society     ...     406 

Stuart  V.  Freeman 1030 

V.  Joy  &  Nantes 1250 

V.    Maskelyne    British   Typewriter, 

Lim.;    Maskel3me  British  Typewriter, 

Lim.,  In  re 422 

Stubberfield  v.  Grassi ;  Grassi,  In  re    .     .  2754 

Stuckey  v.  Hooke 12a$,  1467 

Stucley,  In  re ;  Studey  v.  Kekewich    .     .  2658 

Studdert,  In  re 2078,2496 

Stumpel  V,  Stumpel  and  Zepfel      .     .     .     968 

Sturgeon  v.  Salmon 1774 

Sturrock  v,  Littlejohn 1942 

Styles  V.  Middle  Temple  (Treasurer)    .     .  2137 

Suckling  V.  Parker 1350 

Suffolk,  The 2400 

Suffolk  County  Asylum  v.    Nottingham 

Union , 1836 

Sullivan  v.  Creed 1740 

V.  Gumey ;  Gumey*8  Marriage  Settle- 
ment, In  re 2249 

V,  Sullivan 2576 

and  Hughes,  In  re 94 

Summers,  In  re ;  Official  Receiver,  ex  parte   149 

,  In  the  goods  of 2766 

V.  Barrow ;  Walker,  In  re  .     .     .     .  2613 

1?.  Boyce 1468 

Sumpter  v.  Hedges  2939 

Sunlight,  The 2397 

Sunlight  Incandescent  Gas  Lamp  Co.,  In 

re 476 

Surman  v.  Fitzgerald  ;  Fitzgerald,  In  re,  1093, 

1101 
Surrey  Commercial  Dock  Co.  v.  Bermond- 

sey  Borough 1618 

Surrey  County  Cricket  Club,  In  re      .     .  2058 

Surtees  v.  Woodhouse 1235 

Surveyor  of  Taxes  v.  Smith 2105 

Sussex,  The 2383 

Sussex  Brick  Co.,  In  re 332 

Sutherland  v.  Thomson 3213 

Sutlej  (H.M.S.) 2877 

Sutton,  In  re ;  Lewis  17.  Sutton       .     .     .     234 
V.  English  and  Colonial  Produce  Co.  349, 898 


NOTB.— FbZ.  IJ.  commencei  at  col.  1179. 


Digitized  by  LjOOQIC 


XCVl 


TABLE  OF  CASES. 


roL. 
Sutton,  Garden  &  Co.  v.  Goodrich  .  .  .  491 
Swain,  In  re ;  Monckton  v.  Hands.      222, 1813 

V.  Fleming 2139 

Swale  V.  Ipswich  Tannery 1477 

Swan  V,  Maritime  Insurance  Go.    .     .     .  1077 
Swanley  Goal  Go.  v.  Denton      ....     178 
Swansea  Corporation  v.  National    Tele- 
phone Go 2514 

Swansea    Harbour   Trustees  v.  Swansea 

Union 1843 

Swayne  v.  Inland  Revenue  Commissioners  2155 

Sweeney  v.  Coote 498 

V.  Pumpherston  Oil  Co 1559 

Sweet  V.  Ely  (Bishop) 752 

V.  Young 762 

Sweeting,  In  re 2458 

Sweetland  v.  Turkish  Cigarette  Co.      .     .     609 

Swift,  The 2444 

Swiftsure,  The 820 

Swinbum  v.  Hammersmith  Borough  Coun- 

cU 1644 

Swindon,  The 2326,2448 

Switzer  v.  Roohford 1811 

Sydney    Municipal    Council    v.    Austral 

Freezing  Works 262 

V.  Terry 262 

V.  Young 1390 

Sykes,  In  re ;  Drake  v,  Sykes    ....  2762 

V.  Barraclough 1680 

V.  Carroll 1875 

V.  Sowerby  Urban  Council      .     1377, 1380 

V.  Wesleyan  and  Generali  Assurance 

Society 609 

Symington  v.  Symington's  Quarries,  Lim.    455 

Symons  v.  Baker 664,  2413 

Synge,  In  re 65 

r.  Synge 927 

Syria  Ottoman  Railway  Co.,  In  re  .     .     .     449 


T. 


Taaffe  V.  TaafEe 851 

Tactician,  The 2884 

Taddy  v.  Sterious 2172 

Ta£E  Vale  Railway,  In  re 2034 

V.  Amalgamated  Society  of  Railway 

Seryantfl 2559 

V,  Cardiff  Gas,  Light,  and  Coke  Go.  .     908 

«.  Pontypridd  Urban  Council      .     .  2498 

and  Cardiff  Union,  In  re   .     .     .     .  1847 

Tagart,  Beaton  &  Co.  v.  Fisher       .     .     .  2311 
Tagus,  The 2301 


Tait  V.  Beggs 1939 

V.  Macleay 334 

Talbot,  Ex  parte;  Reg.  v.  Somersetshire 

Justices 1174 

,  In  re 758 

Tallernftin  v.  Dowsing  Radiant  Heat  Co.    2526, 

2554 
Tancred*s  Settlement,  In  re ;  Somerville  v. 

Tancred 492,  1884 

Tankard,    In    re;    Ofi&cial    Receiver,    ex 

parte 127 

Tanner  r.  Dyball 1339 

Tapp  and  London  and  India  Docks  Co.*s 

Contract,  In  re 2584 

Tasker  &  Sons,  Lim.,  In    re ;   Hoare  v. 

Tasker  &  Sons,  Lim 414 

Tate  V.  Fullbrook 660 

Tatham  v.  Ermen ;  Ermen,  In  re  .     .     .     584 

Tati  Concessions  v.  Hepple 264 

Tattersall's  Trusts,  In  re ;  Topham  v.  Armi- 

tage 2586 

Taylor,  In  re ;  Atkinson  v.  Lord     .     .     .  2602 

,  In  re ;  Edmonton  Union  v.  Deeley  .  1439, 

1837 

.  In  re ;  Matheson  v.  Taylor     .    2275,  2518 

,  In  re ;  Smart  v.  Taylor     ....  2887 

,  In  re ;  Taylor,  ex  parte     ....       95 

V.  Allhusen 1880 

V.  Burger 2400 

V.  Great  Eastern  Railway  .     .     2168, 2189 

V.  Hamstead  Colliery  Co 1586 

V.  Hodgson ;  Hodgson,  In  re  .     .     .  2847 

V.  Hollard 1101, 1294 

V.  Howard ;  Howard,  In  re     .     .     .  2808 

V.  Jackson 891 

V.  London  and  County  Banking  Co. .  1711 

V.  Metropolitan  Railway    .     .    1692,2035 

V.  New  Windsor  Corporation  .     .     .  2523 

t?.  Poncia 1926 

V.  Sturrock 252 

1;.  Taylor  [1899] 938 

V, [1907] 980 

V.  Winsford  Urban  Council     .     .     .  1389 

Taylor's  Agreement  Trusts,  In  re  .  .  .  483 
Te  Teira  v.  Te  Roera  Tareha  .  .  298,  2674 
Tea  Corporation,  In  re;   Sorsbie  i7.  Tea 

Corporation 447 

Teacher  V.  Calder 522 

Teape  v.  Douse 1224 

Tebbr.  Cave 1286 

V.Powell 1107 

Teddington  Urban  GouncU  v.  Vile  .  1174, 1411 
Teede  &  Bishop,  Lim.,  In  re       ....     452 


Note.— ro/.  IL  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


XCVll 


458 


Telescriptor  Sysdicate,  In  re     .     .     , 
Tel&ur,  In  re ;  Garriooh  v.  Barclay 
Temperley  Steam  Shipping  Go.  v.  Smyth  .     83, 

2341 
Tendring    Hundred    Waterworks    Co.    v. 

Jones 1773,2453 

Tendring  Union  v.  Ipswich  Union  .  .  .  1832 
Tennant  v.  Caledonian  Railway      .     .     .     218 

r.  Stanley;  Stanley,  In  re       .     .     .  2585 

Tergeste,  The 2489 

Terry  v.  Sweeting ;  Duncan,  In  re  .     .     .     854 
Tewkesbury  Union  v,  Birmingham  Guar- 
dians   1830 

Thacker,  In  the  goods  of 2787 

Thakurain  Ritraj  Eoer  v.  Thakurain  Sar- 

farasKoer 2703 

Thalmann  v,  Texas  Star  Flour  Mills  .  .  2169 
Thames    Conservators    v,    Walton-upon- 

Thames  Urban  Council 1374 

Thames  Tunnel  Act,  1900,  In  re  .  .  .  1272 
Thavie  Estate  (Trustees),  Ex  parte  .  .  1274 
Thayre  v.  London,  Brighton,  and  South 

Coast  Rwlway 1473 

Thellusson  p.  Liddard     ....     1607,2650 

V.  Valentia  (Viscount) 247 

Theodora,  The 2447 

Thetford  Corporation  v.  Norfolk  County 

Council 1313 

Thielbar  v,  Craigen 9 

Thiery  v.  Chalmers,  Guthrie  &  Co.     1432, 1436 
Thomas,  In  re ;  Evans  v.  Griffiths  .     .     .  2470 

,  In  re ;  Middlesex  (Sheriff),  ex  parte     121 

,  In  re ;  Trustee,  ex  parte  ....    829 

,  In  re ;  Weatherall  v.  Thomas    2249,  2253 

V.  Bradbury,  Agnew  A  Co.      ...     698 

V.  Devonport  Corporation  .     .      560, 1428 

V.  Pritchard 670, 1153,  2165 

t?.  Roberts 177 

t?.  Sutters 1613 

V,  Thomas 2884 

v.  Van  Os 1630 

Thompson,  Ex  parte ;  Richardson,  In  re  .     137 

,   Ex   parte;    Van    Gelder*s  Patent, 

In  re 1799 

,  In  re ;  Langham  v,  Thompson    .     .     811 

,  In  re ;  Thompson  v,  Thompson  .     .  1812 

V,  Alexander;    Thomp6on*s  Settle- 
ment Trusts,  In  re 2611 

r.  Ashington  Coal  Co 1495 

r.Bell 2860 

tJ.  City  Glass  Bottle  Co 1487 

t7.  Ecdes  Corporation  .     .     .     1869,1380 

V.  Hammersmith  Borough  Council  .  1651 


OOL. 

Thompson  v.  Hickman    .      186,687,1686,1688 

i7.Hurly 1298 

V.  Mason 899 

V,  North-Eastem  Marine  Engineer- 
ing Co 1577 

V,  Thompson 925 

Thompson's    Settlement   Trusts,  In   re; 

Thompson  v.  Alexander 2611 

Thomson  v,  Baird 1556 

V.  CUnmorris  (Lord)     .     .     .      387, 1288 

t?.  Gill 828 

V.  Great  North  of  Scotland  Rail- 
way     2005 

v.  Selous;  Selous,  In  re     ....  1607 

V.  Walpole ;  Walpole's  Settlement,  In 

re 2288 

Thomson's  Case ;  Central  Elondyke  Gold- 
Mining  and  Trading  Co.,  In  re     .     .     .     868 
Thorley  v.  Orchis  Steamship  Co.    .     .     .  2365 

Thome  v.  Gibbs 2082 

Thornton  v.  Little 732 

Thomycroft's  Patent,  In  re 1800 

Thorogood  v.  Newman 1986 

Threlkeld  v.  Smith 685 

Throckmorton  v.  Pyke ;  Yates,  In  re  .     .  2877 

Thrunscoe,  The 2858 

Thuman  v.  Best 1947 

Thursby  v.  Eocles 510 

Thurston  v,  Charles 691, 2572 

Thwaites  v.  M*Evilly 2544 

Tiedemann  and  Ledermann  Fr^res,  In  re  1955 

Tiessen  v.  Henderson 404 

Tighe  V.  Dolphin 1781 

Tilling  17.  Blythe 1931 

Tilling,  Lim.  v,  Dick  Kerr  &  Co.     .     1992, 2743 

V.  James 67 

Tillmans  v.  Knutsford  Steamship  .  2293, 2865 
Tilonko  v.  Att.-Gen.  of  Natal  (No.  1)   .     .     308 

t?. (No  2.) 304 

Timm  v.  North-Eastem  Railway    .     .     .  2032 

Timmins  v.  Leeds  Forge  Co 1493 

Timmins  (Ebenezer)  &  Sons,  Lim.,  In  re  .  381 
Timmis,  In  re ;  Nixon  t;.  Smith      .     .     .  2607 

Timothy  v.  Crown 990 

V.  Day 60 

Tinwell  v,  Mayhook 2104 

Tipping  V.  Jepson 569 

Titan,  The 2891 

Titchmarsh  v.  Royston  Water  Co.  .  .  .  735 
Tivoli,  Manchester,  Lim.  v,  Colley  .  .  580 
Toal  V,  North  British  Railway  ....  1748 
Tobakin  v.  Dublin  Southem  Tramways  Co.    709 


NOTB.— 7oi.  II.  commences  ct  col.  1179. 


Digitized  by  LjOOQIC 


XCVlll 


TABLE  OF  CASES. 


OOL. 

Todd  V.  Bowie 1308 

V.  North-Eastem  Railway  ....     584 

V.  Todd 933 

and  M*Fadden'8  Contract,  In  re  .     .  2638 

and  North-Eastem  Railway,  In  re      1675, 

2000 
Tolliiirst  V,  AsBooiated  Portland  Cement 

Manufaotorers 52 

ToUemache,  In  re 2690 

Toller  V.  Spiers  &  Pond 1527 

Tomalin  v.  Smart 2778 

Tomkins  v.  Tucker ;  Sealy,  In  re  .  .  .  2872 
Tomkins  (J.  G.)  &  Co.,  In  re  ....  87 
Tomlin  v.  Latter ;  Price,  In  re  .  .  .  .  1874 
Tomlin's  Case  ;  Brinsmead  &  Sons,  Lim., 

In  re 463 

Tomlinson,  Ex  parte ;  Reg.  v.  Comptroller- 
General  of  Patents       1784 

,  In  re ;  Tomlinson  v,  Andrew  .      796,  2864 

Toms  V.  Clacton  Urban  Council  .  .  .  597 
Tong  V,  Great  Northern  Railway    .     .     .  1656 

Tonnelier  v.  Smith 2343 

Toole  1?.  Hamilton 231,2892 

Toomer  v.  Sobinska 2763 

Toon  V,  Stanbury-Eardley 602 

Toovey  v.  Turner ;  Bacon,  In  re ;  Turner, 

In  re 986, 1888 

Topham  v.  Armitage ;  TattersalPs  Trusts, 

In  re 2586 

Topping  V,  Rhind 1541 

Torbock  v.  Westbury  (Lord)      ....     403 

Torbryan,  The 2314 

Torkington  v,  Magee  . 51 

Toronto  City  v.  Toronto  Railway  .  .  .  285 
Toronto  Corporation  v.  Bell  Telephone  Co. 

of  Canada 278 

Toronto  Railway  v.  Toronto  City    .     .  284,  285 

V,  Toronto  Corporation      .     .     .  283,  800 

Torrens  V.  Walker 1239 

Torrington  and  Okehampton  Railway  Bill, 

In  re 1765 

Torva  Exploring  Syndicate  v,  Kelly  .  255,  315 
Tory  V,  Dorchester  Corporation      .     .     .     610 

Toscana,  The 2425 

Tough  V,  Hopkins 1633, 1637 

Tousey  v,  Sheffield ;  Dixon,  In  re  .  .  .  581 
Tower  Justices  v.  Chambers      ....  1131 

Towers  v.  African  Tug  Co 389 

V,  Brown 1324 

Townend  v,  Kirkham 1946 

v.  Townend 944 

Townsend,  In  re 2061 

«,Cox 283 


Townsend  v.  Jarman 1781 

V.  Moore 2767 

Townshend  (Marquis),  In  re      ....     501 

(Marquis)  v.  Robins 1433 

V.  St.  Marylebone  Overseers    .     .     .     772 

Townshend*s  Settlement,  In  re  .     .     .     .  2260 

Townson  v.  Townson 963 

Towry-Law  v.  Burne ;  Ellenborough,  In  re  2264 
Tozeland  v.  West  Ham  Guardians  .     1823, 1824 

Tracey  v.  Pretty 1331 

Traill  v,  Actieselskabat  Dalbeattie,  Lim.  .  1740 
Transport,  Lim.  v.  Schonberg    ....     352 
Transvaal  Exploring  Co.  v,  Albion  (Trans- 
vaal) Gold  Mines 377 

Tranter,  Ex  parte ;  Warren,  In  re  .  .  .  126 
Traversv.  Kelly;  King,  In  re  .  .  .  .2082 
Travis,  In  re ;  Frost  v,  Greatorex  .  .  .  2810 
Treasure,  In  re ;  Wild  v.  Stanham       .     .  2872 

V.  Bermondsey  Borough  Council .     .  1642 

Treasury  Solicitor  v.  Lewis 2803 

Trechmann  v,  Calthorpe 334 

Tredway  v.  Machin 1210 

Tr6fond,  In  the  goods  of 2793 

Trehame  v.  Ocean  Coal  Co 1587 

Trench  Tubeless  Tyre  Co.,  In  re ;  Bethell 

v.  Trench  Tubeless  Tyre  Co 476 

Trenchard,  In  re  ;  Trenchard  v.  Trenohard 

[1902] 2224 

,    In   re;    Trenchard   v.   Trenohard 

[1905] u 

Trigg,  In  the  goods  of 2791 

Trimble  v.  Goldberg 1771 

Trinmier,  In  re ;  Crundwell  t?.  Trimmer  .  2854 
Trinder,  Anderson  &  Co.  v.  Thames  and 

Mersey  Marine  Insurance  Co.      .     .     .  1067 
Tringham's  Trusts,  In  re ;   Tringham  v. 

Greenhill 2270 

Trinidad  Asphalt  Co.  t>.  Ambard     .     .     .     727 

Tromans  v,  Hodkinson 898 

Trotter,  In  re ;  Trotter  v.  Trotter   .     .     .  2870 

V.  Windham 608 

Troughton  v.  Manning 2731 

Truro  Corporation  v.  Rowe  ....  558,  866 
Trust  and  Loan  Co.  of  Canada  t?.  Gauthier  275, 

288 
Trustee,  Ex  parte ;  Bastable,  In  re      .  120, 152 

,  Ex  parte ;  Cohen,  In  re     .     .     .     .     I17 

,  Ex  parte ;  Dixon,  In  re    .     .     .     .     116 

,  Ex  parte ;  Elliott,  In  re   .     .     .     .     114 

,  Ex  parte;  Ely,  In  re  .     .     .     .  126,  366 

,  Ex  parte ;  Gieve,  In  re     ...     .    905 

,  Ex  parte ;  Goeta,  Jonas  &  Co.,  In  re    117 


Nora.— Fo/.  II.  commenc$$ateol  1179. 


Digitized  by  LjOOQIC 


TABLE  OP  CASES. 


XCIX 


Trustee,  Ex  parte ;  Harris,  In  re 

,  Ex  parte ;  Jenkins,  In  re  . 

,  Ex  parte ;  Parry,  In  re     . 

,  Ex  parte ;  Plummer,  In  re 

,  Ex  parte ;  Bayment,  In  re 

,  Ex  parte ;  Reis,  In  re  .     . 

,  Ex  parte ;  Riggs,  In  re     . 


OOL. 

124 
121 
128 
127 
125 
128 
.  .  1199, 1222 

,  Ex  parte ;  Salmon,  In  re  .  151, 1716, 1720 

,  Ex  parte ;  Thomas,  In  re  .     .     .     .     829 

Tnck,  In  re ;  March  v.  Loosemore  ...      68 

Tuffley  V.Tate 2025 

Talk  V.  Talk 935 

TuUock  r.  Waygood  &  Co 1517 

Tnnmer  v.  Partington  Advertising  Co.     .  1618 
Taohy  v.  Great   Southern  and  Western 

Railway 210 

Turley  v.  Daw 618, 1991 

Tnmbull,  In  re ;  Skipper  v.  Wade  .    2065,  2096 

In  re ;  Tumbull  v.  Nicholas    .       680,987 

«.  Duval 688,1940 

«.  Hayes;  Hayes,  In  re     ....  1876 

V.  Inland  Revenue 2110 

V.  Lambton  Collieries  Co 1529 

TambuH,  Martin  &  Co.  v,  Hull  Under- 

writers'  Association      ....     1059, 1060 
Tumbull,  Scott  &  Co.  v.  Cruiokshank  &  Co.  2882, 

2339 
Turner,  In  re;  Bacon,  In  re;  Tooveyv. 

Turner 986,1888 

,  In  re ;  Wood  v.  Turner     ....  2475 

V.  Haji  Goolam  Mahomed  Azam  .     .  2850 

V.  Moon 2644 

V.  Sawdon 1456 

V.  Smith 1728 

V,  Stallibrass 573 

V.  Willis 2459 

Turner,  Brightman  &  Co.v.Bannatyne  2320, 2330 

Turners  V.  Whitefield 1590 

Tumey,  In  re ;  Tumey  v.  Turney  .    2808,  2888 

Turret  Court,  The  [1900] 2380 

,  The  [1901] 599 

Turton  v.  Cooper 2115 

Tuthill,  Inre 2230 

17.  Tuthill 1008 

Tweed,  Ex  parte 2474 

1;.  Regem 276 

Tweedie  v,  Hayward  ;  Hayward,  In  re      .     849 

V.  Maunder ;  M^et,  In  re     .     .     .  1098 

Twentyman  v.  Tvfentjm&n 942 

Twickenham  Urban  Council  v,  Munton    .  1413 

Twist  t?.Tye 2780 

Twomey,  In  the  goods  of 2780 


Tye,Inre 1442 

Tylecote  v.  Morton 1328 

Tyler,  In  re ;  Official  Receiver,  ex  parte  .     104 

1>.  Dairy  Supply  Co 1350 

v.  Ferris 2751 

v.Kingham 1338 

Tyne    Improvement    Commissioners    v, 

Imrie 788 

Tyne  Shipowning  Co.  v.  Leech  ....  2316 
Tynemouth  Corporation  v,  Att.-Gen.  .     .     560 

and  Northumberland  (Duke),  In  re  .  1263, 

1268 
TyreU,  In  re ;  Tyrell  v.  Woodhouse  .  .  2673 
Tyrer  and  Hessler,  In  re  .     .     .     .    2311,  2342 

TyrreU  V.  Paton 1482 

Tyrrell's  Estate,  In  re 1811 

Tyson  v.  Kelcey ;  Kelcey,  In  re      ...  1698 


U. 


Uckfield.  Rural   Council  v.  Crowborough 

Water  Co 1324,1396 

Uglow  V,  Richards ;  Richards,  In  re  .  .  1868 
Underground    Electric    Railways    Co.  v. 

Inland  Revenue  Commissioners  .  2146,  2150 
Underwood,  In  re ;  Bowles,  In  re  .     .     .  1735 

V.  Barker 526 

V.  London  Music  Hall,  Lim.  .     .     .     374 

Uneeda  Trade  Mark;    National  Biscuit 

Co.'s  Application,  In  re 2531 

Union  Bank  of  Australia  v.  Murray-Aynsley  68 
Union  Bank  of  Scotland  v.  Inland  Revenue  2134 
Union  Colliery  Co.  of  British  Columbia  v. 

Bryden 279 

Union  Corporation  v.  Charrington  .  .  .  1981 
Union  Credit  Bank  t;.  Mersey  Docks  and 

Harbour  Board 2571 

Union  Lighterage  Co.  v.  London  Graving 

Dock  Co  [1901] 726 

1;. [1902] 726 

Unite,  In  re ;  Edwards  v.  Smith     .     .     .     225 

United  ColUeries  V.  M'Ghie 1560 

United  Ordnance  and  Engineering  Co.,  Ex 

parte ;  Hooley,  In  re 140 

United  Realisation  Co.  v.  Inland  Revenue 

Commissioners 2158 

United  Service  Association,  In  re ;  Young, 

ex  parte 464 

United  States  of  America  v.  Gaynor    .     .     274 

V.  Pelly 2679 

United  States  Playing-card  Co.'s  Applica- 
tion, In  re     2530 


Note.— 7oi.  IL  commences  at  col,  1179. 


Digitized  by 


9'^ 
Google 


TABLE  OF  CASES. 


1944 
2319 
1609 


United  States  Shipping  Co.  v.  Empress 

Assurance  Corporation 1045 

Universal  Life  Assoranoe  Society  v.  Bishop  2118 
Universal  Stock  Exchange  v,  Strachan    .    468 
University  College,  Oxford  v.  Oxford  Cor- 
poration   2716 

University  College  of  North  Wales  v,  Taylor  2771, 

2772 
Universe  Insurance  Co.  of  Milan  t?.  Mer- 
chants Marine  Insurance  Co.       .     .     .  1060 

Unwin,  In  the  goods  of 2796 

Upperton  v.  Ridley 1819 

V,  Union  Castle  Mail  Steamship  Co. .     193 

Upton  Castle,  The 

Upward  v.  Day  and  Night  Advertising  Co 
Day  and  Night  Advertising  Co.,  In  re 
Ursula  Bright  Steamship  Co.  r.  Ripley 
Usbome  v.  Limerick  Market  Trustees. 
Usk  Urban  Council  v.  Mortimer     .    1177, 1824 

Uskmoor,  The 2876 

Uxbridge  Union  «.  Winchester  Union  800, 1833 


Vale  V,  Moorgate  Street  and  Broad  Street 

Buildings 1225 

Valenti  t;.  Dixon 1663 

Valentine  Meat  Juice  Co.  v,  Valentine  Ex- 
tract Co   2649 

Vallance  r.  Campbell 896 

Vallentine  v.  Vallentine 937 

Valletort  Sanitary  Laundry  Co.,  In  re; 

Ward  V,  Valletort  Sanitary  Laimdry  Co.      73 
Valpy,  In  re ;  Valpy  v.  Valpy    ....  2862 

V.  St.  Leonards  Wharf  Co.      .     .     .  1233 

Vamplew  v,  Parkgate  Iron  and  Steel  Ca.  .  1489 

Van  Berkel  v.  Booth 1795 

V.  Simpson 1786 

Van  Diemen's  Land  Co.  v.  Marine  Board 

of  Table  Cape 812 

Van  Eijck  &  Zoon  v.  Somerville  &  Qibson  2402 
Van  Gelder's  Patent,  In  re;  Thompson, 

ex  parte 1799 

Van  Grutten  v.  FoxweU  ....    1868,  2861 

V,  Trevenen 1209 

Van  Laun,  In  re ;  Chatterton,  ex  parte     .     136 

,  In  re;  International  Assets  Co.,  ex 

parte 147 

V.  Baring 1108 

Van  Praagh  V.  Everidge  .     .     .     .      621,2484 
Van    Straubonzee,    In    re;    Boustead    v. 

Cooper 2276 

Vancouver   City  OoUeotor  of   Voters  or 
Cunningham  t?.  Tomey  Homma  ...    281 


Vandeleur  v.  Glynn 872 

Vannini,  In  the  goods  of 2783 

Varley  v.  Whipp 2173 

Vase,  In  re ;  Langrish  v.  Vase  ....  1766 
Vauda  v.  Newcastle  Corporation     .     .     .     253 

Vaughan  v.  Clerk 2772 

Vautin,  In  re ;  Saffery,  ex  parte  (No.  1)    .     132 

,  In  re ;  Saffery,  ex  parte  (No.  2)  .     .     126 

Vavasour,  In  re 97 

Veazey  v.  Chattle 1511 

Velox,  The 2420 

Venn,  In  re ;  Linden  v.  Ingram  .  2816,  2838 
Vere,  In  re ;  Carter  v.  Brown    ....     236 

Veritas,  The 2406 

Vemey's  Settled  Estates,  In  re  .     .     .     .  2248 

Vernon,  In  re 2071,  2090 

,  In  re ;  Garland  v.  Shaw  ....  2897 

Vemon*s  Estate,  In  re 1292 

Vernon  Tin-plate  Co.,  In  re ;  London  and 

Provincial  Bank  v.  Vernon  Tin-plate  Co.    433 

Verrell*s  Contract,  In  re 2646 

Verschure  &  Zoon*s  Trade  Mark,  In  re     .  2638 

Vezey  v.  Rashleigh 607 

Vickers,  In  re ;  Vickers  v,  Mellor   .     .     .  2816 

v.  Selwyn 768 

Vickers,  Sons  &  Maxim  v.  Midland  Railway  2043 
Viokerstafi,  In  re;  Vickerstafi  v,  Chad- 
wick   2779 

Victoria  Brick  Works  Co.,  In  re ;  Seaton*s 

Case 878 

Victoria  Corporation  i;.  Lang     ....     281 

V,  Patterson 280 

Victorian  Daylesford  Syndicate  v.  Dott    .    622, 

880,2604 
Victorian     Railway     Commissioners     v. 

Brown 805 

Viditz  v.  O'Hagan 1098,  2267 

Vigors  V,  Sanderson 2176 

Vilander  Concessions  Syndicate  v.  Cape  of 

Good  Hope  Government 256 

Village  Main   Reef   Gold-Mining  Co.  v. 

Steams 1074 

ViUar  V.  GUbey  [1906] 2828 

V. [1906] 2848 

V. [1907] 2850 

ViUe  de  St.  Nazaire,  The 1746 

Vimbos,  Limited,  In  re 486 

Vinden  v,  Hughes 164 

Vines  v.  North  London  Collegiate  School.  1639 

Vint,  In  re 416 

Vinters  v,  Freedman 1151 

Violet  Consolidated  Gold  Mining  Co.,  In 

re 897,  477 


NOTB.— VbZ.  IL  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


ci 


YiTian  &  Ck>.,  In  re;  Metropolitan  Bank 

V,  Vivian  &  Co 419 

Yizetelly  V.  Mudie's  Select  Library     .     .     691 

Vogan  V.  Onlton 676 

Vogemann  v,  Zanribar  Steamship  Co.      .  2841 

Vogt  V.  Mortimer 904 

Yon  Bokhardstein  v.  Von  Eckhardstein  .     923 
Von  Faber  (Baroness),  In  the  goods  of 

Von  Freeden  v.  Hull 

Von  Siemens  v,  Mannesman  Tube  Co. ; 
Mannesman  Tabe  Co.,  In  re  . 

Vortigem,  The 

Voes,  Ex  parte ;  Button,  In  re  .     .     .     . 

Vnlcan,  The 

Vyner  v,  North-Eastem  Railway   .     .     . 


Walker  r.  Lever ;  Walker  v,  Nisbet ;  Ap- 
pleby, In  re  2883 

v.  Lilleshall  Co 1495 

v.  Linom 1703 

V.  Nisbet ;  Walker  v.  Lever ;  Appleby, 

In  re 2883 

V.  Reith 2116 


2770  1 17.  Simpson 

2291 

466 

2313 

87 

2447 

2704 


W. 

W.,Inre;  W.  «.  M 

u.W 

W.  L.  (a  debtor),  In  re 

Waddall  V.  Harshaw 

Waddington  v.  Neale 

Waddle  v.  Sxmderland  Union    .... 

Wade  p.  Cookerline 

r.  Wade  [1898] 

V. [1903] 

Wagstaff ,  In  re ;  Wagstaf!  v.  Jalland  .     . 

V.  Perks 

Wagstaffe  v.  Bentley 

Waikato  (Cargo  ex)  r.  New  Zealand  Ship- 
ping Co 

Waite  V.  Jennings 

V.  Parkinson 

Wakefield  Corporation  v,  Cooke  802, 1410, 

Wakefield  and  District  Light  Railway  v. 
Wakefield  Corporation 

Walbran,  In  re ;  Milner  v.  Walbran    .     . 

Waldegrave,  In  re;  Waldegrave  (Earl)  v. 
Selbome  (Earl) 

Waldock  V.  Winfield 

Waldron  and  Bogne's  Contract,  In  re  .     . 

Wales  V,  Carr 

V.  Wales  and  Cullen 

Walker,  In  re  [1905] 

,  In  re  [1907] 

,  In  re ;  Smmners  v.  Barrow    .     .     . 

,  In  re ;  Walker  v,  Dnncombe  .     .     . 

V,  Brisley 

»—  V.  Elmore's  German  Metal  Co.    .     . 

1?,  Lever ;  Appleby,  In  re  .     .     .     . 

Note.— -VbJ. 


1005 
973 
25 
1300 
1972 
1858 


2073 

968 

2845 

1546 

585 

2361 
1219 
2608 
1413 

1423 


1506 
796 
1717 
938 
1434 
1448 
2613 
1006 


440 
2589 


257 

17.  Walker  [1898] 926 

V. [1903] 301 

V. [1905] 1138 

17.  York  Corporation 2747 

and  Oakshott*s  Contract,  In  re    .     .  2594, 

2675 
Walker  Urban  Council  v.  Wigham  .  .  1327 
Walker  &  Smith,  Lim.,  In  re    .     .     .     .346 

Walkers  t7.  Shaw 2170 

Wall  V,  London  and  Northern  Assets  Cor- 
poration (No.  1) 405,  444 

V. (No.  2) 407 

Wallace,  Ex  parte 1156 

t7.  Evershed 440, 1719 

17.  Glenboig  Fire  Clay  Co 1547 

17.  Roe 507 

Wallaoe's  Case;    Metropolitan    Fire    In- 

Borance  Co.,  In  re 867 

Wallas,  In  the  goods  of 2788 

Wallasey  Urban  Council  i7.  Walker     .     .  1401 
Waller,  Ex  parte ;  Dunkley,  In  re       .    79, 130 

,  In  re ;  White  v.  Scoles     ....  2817 

V.  Atkinson ;  Atkinson,  In  re       .     .  2773 

Wallinger's  Estate,  In  re 1872 

Wallis,  In  re ;  Jenks,  ex  parte  ....     103 

17.  Barker;  Barker,  In  re   .     .     .     .2596 

17.  Great  Northern  Railway  (IreUnd)   2038 

V.Russell 2187,2493 

V.  Solicitor-General  for  New  Zealand   236, 

246 

and  Barnard's  Contract,  In  re     2650, 2665 

Wallis*  and  Grout's  Contract,  In  re     .     .  2639 
WaUscourt's    (Lord)    Case ;    Companies 

Guardian  Society,  In  re 391 

Wallsend,The 2435 

Wallsend  Corporation  and  Northumber- 
land County  Council,  In  re    .     .     .     .  2200 
Walpole   17.    Walpole   and    Chamberlain 

(No.  1) 

V. (No.  2) 

Walpole's  Settlement,  In  re ;  Thomson  v. 

Walpole 

Walrond  v.  Newton ;  Hawkins,  In  re  .     .     226 
Walsall  Union,  Ex  parte ;  Rex  17.  Middle- 
sex Justices 1317,1826 


950 


II,  c(yminences  at  col.  1179. 


Digitized  by  LjOOQIC 


Cll 


TABLE  OF  CASES. 


COL. 

Walsh  V.  Johnston 2863 

V,  Sonthwark  Borough  Council    .     .  1994 

Walsh's  Estate,  In  re 498 

Walshaw  v,  Brighouse  Corporation      .     .  1842 

Walter  V.  Ashton 888,2647 

V.  Bewicke,  Moreing  &  Co.      ...    687 

r.  Lane ^2 

17.  Yalden 1296 

Walters    v.    Frenoh-Brewster ;    Prench- 

Brewster,  In  re 1607 

t>.  Green 1891,1898 

V.  Harrison ;  Whitmore,  In  re     .     .  2884 

r.  Neary 161 

t?.  Treasury  Solicitor 797 

Walthamstow   Urban    Council    v.    San- 

deU 1889 

Walton,  Ex  parte ;  Reg.  v.  Francis     .     .  1666 

V.  Topakyan 1943 

V.  Walton  (No.  1) 962 

V. (No.  2) 959 

Wand,  In  re ;  Escritt  v.  Wand ....  2888 
Wandsworth  Borough  Council  v.  Baines  .  1640 
Wandsworth  Borough  v,  London  United 

Tramways  (1901),  Lim 2660 

Wandsworth  District  Board  of  Works  v. 

Pretty 1666 

Wandsworth  Union  V.  Worthington  .  .  1887 
Wantage  Union  v.  Bristol  Union  .  .  .  1830 
Wappett  V.  Robinson ;  Steel,  In  re  .  .  2849 
Warburg  v.  McKerrow 41 


Ward,  Ex  parte ;  Attree,  In  re  ....     189 

Ex  parte ;  Bullock,  In  re  .     .     .  179, 182 

Ex  parte ;  Eastgate,  In  re      ...     146 

Ex  parte ;  Weibking,  In  re    ...     108 

Ex  parte ;  White,  In  re     .     .     .     .180 

V.  Alpha  Co. ;  Alpha  Co.,  In  re    ..     434 

V.  Att.-Gen.  for  New  Zealand      .     .    297 

V.  Benett ;  Benett,  In  re  [1906]  .     .     861 

v. ;  Benett,  In  re  [1906]  ...    860 

V.  Dwelley ;  Chenoweth,  In  re     .     .     799 

V.  Fry Ill 

V.  HaddriU 607 

t7.  Littie ;  Gyde,  In  re  .     .     .      236,  2886 

V.  Mauritius  (Bishop) 804 

V.  Portsmouth  Corporation     .     .     .     754 

V.  Taylor ;  De  Falbe,  In  re      .     .    29,  869 

17.  Yalletort  Sanitary  Laundry  Co.; 

Valletort  Sanitafy  Laundry  Co.,  In  re  .      73 

17.  Wallis 1691 

V.  Ward 15 

and  Jordan's  Contract,  In  re  .     .     .  2674 

Ward,  Lock  &  Co.  v.  Long 649 


Ward,  Lock  &  Co.  v.  Operative  Printers' 

Assistants  Society 2685 

Waring,  In  re ;  Hayward  v,  Att.-Gen.  237 

Wamock  v.  Glasgow  Iron  and  Steel  Co.    .  1492 
Warr  v.  London  County  Council     .    1261, 1262 

Warren,  In  re ;  Tranter,  ex  parte  ...  126 

V,  Brown 723 

V.  Clancy 242 

17.  Lambeth  Waterworks    ....  820 

Warriner,  In  re ;  Brayshaw  v.  Ninnis  .     .  1246 

Warsaw,  The 2412 

Warton  i7.  Redman ;  Redman,  In  re    .     .  888 

Warwick  v.  Graham 1856 

V.Warwick 977 

Wasdale,  In  re ;  Brittin  v.  Partridge  .     .  68 

Wass,  lure 2847 

Wassell  17.  Wassell 966 

Wasteneys  17.  Wasteneys      ....  806,  979 

Wastwater  Steamship  Co.  i7.  Neale      .     .  2810 
Waterford,  Limerick,  and  Western  Railway 

17.  Postmaster-General 2023 

Waterhouse,  In  re ;  Waterhouse  v.  Ryley  1871 

V.  Waterhouse 2670 

Watherston's  Trustees  17.  Lord  Advocate  .  2083 

Watkin  i7.  Lamb 160 

Watkins  i7.  Barnard 121 

17.  Bushell ;  Prince,  In  re  .     .     .     .  2798 

17.  Lindsay 143 

17.  North  American  Land  and  Timber  Co.  909 

Watson,  In  re;  Stamford  Union  t\  Bartlett  1836 

17.  Bomer 2380 

17.  "  Daily  Record  "  (Glasgow)      .     .  1908 

17.  Hythe  Borough  Council      ...  668 

17.  Jones  or  M'Ewan 694 

17.  Lothian 2122 

17.  McAHum 606 

17.  M*Ewan 694 

17.  Petts  (No.  1) 21 

17. (No.  2) 607 

17.  Sandie 2111 

17.  Watson ;  Beverley,  In  re    .     .     ,  841 

17. [1903] 971 

17. [1905] 940 

Watson  &  Co.,  In  re 376 

,  In  re;  Atkin,  ex  parte 114 

,  In  re ;  Lloyd,  ex  parte     ....  104 

I  17.  Spiral  Globe,  Lim. ;  Spiral  Globe, 

Lim.,  In  re 426 

Watt  17.  Assets  Co. ;  Bain  17.  Assets  Co.      .  485 

17.  Watt 1940 

Watts  17.  Bucknall 386 

17.  Driscoll 1773,  1780 


Note.— FoZ.  IT.  commences  at  col.  1179. 


Digitized  by 


Google 


TABLE  OF  CASEa 


cm 


Watts  V.  Hemming 1821 

V.  Lane 1719 

V.Stevens 1348 

Waod,  Ex  parte ;  Cronmire,  In  re  .     .  141,  9CMS 

Waudby  r.  Waudby 989,  964 

Waogh,  In  re ;  Waugh  v.  Cripps    .     .     .  3850 

Wanton  v.  Coppard 2670 

Waverley  Typewriter,  Lim.,  In  re ;  E'Es- 

terre  r.  Waverley  Typewriter,  Lim..     .    134, 

466,2496 
WaTertree  Sailing  Ship  Co.  v.  Love    1063,  2438 

Way,  In  the  goods  of 2776 

Wealdstone  Urban  Oouncil  v.  Evershed  .  1402 
Weardale  and  Oonsett  Waterworks  Co.  -v. 

Ohester-Ie-Street  Co-operative  Society  .  2690 
Weatherall  v,  Thomas ;  Thomas,  In  re     .  2249, 

2253 

Weatheritt  v.  Cantlay 1629 

Weavings  f.  Kirk  and  Randall  ....  1544 
Webb  V,  Derbyshire ;  Derbyshire,  In  re    .    983, 

2872 

u.  Fagotti 2670 

17.  Knight 1369 

p.  Oidfield;  Cranston,  In  re    ...     229 

17.  Onttrim    ........     256 

Webb,  Hale  &  Co.  v.  Alexandria  Water  Co.   378, 

1755 
Webster,  In  re ;  Official  Receiver,  ex  parte      62 

r.  Sharp  <fe  Co 1582,1583 

.  and  Jones,  In  re 2468 

Weddecbum  t?.  AthoU  (Dnke)    ....  2212 

V.  Smith 2750 

Wedmore,  In  re ;  Wedmore  v.  Wedmore  .  2893 
Wednesbury  Corporation  v.  Lodge  Holes 

Colliery  Co 2737 

Weekes  V.  Weekes 964 

Wehner  v.  Dene  Steam  Shipping  Co.  .  .  2310 
Weibking,  In  re ;  Ward,  ex  parte  .     .     .     103 

Weightman  v.  Weightman 961 

Weinberg,  In  re ;  Official  Receiver,  ex  parte    112 

Weiner  v.  GiU 806,  2174 

V.  Smith 806,  2174,  2175 

Weingarten  v.  Bayer  [1903] 2550 

V. [1905] 2524 

Weirv.Girvin 2343 

V,  Union  Steamship  Co.     .     .    2307,  2312 

Welch  V,  Cutler 2192 

Weld  V.  Clayton-le-Moors  Urban  Cotmoil .  1245 

Weld  BlnndeU  V.  Wolseley 2244 

Wellbome,  In  re 2462 

WellingB  and  Parsons'  Contract,  In  re  .  2625 
Wellington  (City)  v.  Lower  Hntt  Borough  298 
(Mayor)  v.  Johnston 298 


001. 

Wells,  In  re ;  Boyer  v.  McLean      .     .     .  1009 

w.  AUott 1919 

V.  Army  and  Navy  Co-operative  So- 
ciety   2937 

V.  Hughes 611 

r.  Joyce 883 

WelBbach  Incandescent  Gas  Light  Co.,  In 

re 344, 374 

17.  New  Sunlight  Incandescent  Co.     .  711, 

1787 
Welsh  17.  West  Ham  Corporation    .     .     .  1328 

Weteh  Girl,  The 1064 

Welstead  V.  Hadley 528 

Welton's    Claim;    Railway   Time-Tables 

Publishing  Co.,  In  re 468 

Wemyss  Collieries  Trust  v.  Melville    .     .     375 

Wenbom  &  Co.,  In  re 441 

Wenham,  In  re ;  Battams,  ex  parte     .     .      83 

v.  Wenham 971 

Wentworth  17.  Mathieu 280 

v.Wentworth     ....  540,1683,2811 

Werner  Motors,  Lim.  v.  Gamage    ...    704 

Wesselenyi  i7.  Jamieson 2219 

West,  Ex  parte ;  Rex  v.  Cox      ....  1118 

,  In  re ;  George  v.  Grose     .     .    2578, 2592 

V,  Diprose 182 

17.  Newing 67 

v.SackviUe 822 

17.  WiUiams 491,1702,2285 

and  Hardy's  Contract,  In  re  .     .     .994 

West's  Estate,  In  re 13 

West  Coast  Gold  Fields,  Lim.,  Ex  parte ; 

Rowe,  In  re 132 

,  In  re ;  Salaman,  ex  parte.     ...     464 

West  Ham  Borough  Council  r.  Sharp  .     .  1412 
West  Ham  Central  Charity  Board  v.  East 
London  Waterworks  Co 1252 


1829 
1829 
1833 
1827 
1827 
1828 


West  Ham  Union  i7.  Edmonton  Union 

17.  Holbeach  Union  [1903]  .     .     . 

17. [1905] 

v.  London  County  Council  [1901] 

v. [1902] 

17. [1904] 

West    Hartlepool    Borough    Council   r. 

Durham  County  Council 1317 

West  Hartlepool   Corporation  t7.  Robin- 

son 1*0* 

West  Lancashire  Rural  Council  t7.  I^nca- 

shire  and  Yorkshire  Railway  .     .     .     .1998 

17.  Ogilvy 1*16 

West  Leigh  Colliery  Co.  17.  Tunniclifle      .  1678 

West  London  Syndicate  v.  Inland  Revenue 
Commissioners 


2146 


Note.— 7oZ.  II,  commences  a«  coh  1179. 


Digitized  by  LjOOQIC 


CIV 


TABLE  OF  CASES. 


West    London  and    General  Permanent 

Benefit  Building  Society,  In  re  .  .  .  189 
West  Rand  Gold-Mining  Co.  v.  Begem  .  1085 
West  Biding  Bivers  Board  v.  Gamit  .  .  1370 
West  Biding  of  Yorkshire  Bivers  Board  v. 

Bawson 2696 

Westacott  v.  Stewart 1308 

Westerman  v.  Schwab 2764 

Western,  In  the  goods  of 2773 

V.  Kensington  Assessment  Com- 
mittee       1667 

Western  Assurance  Co.  of  Toronto  v.  Poole  1068 

Western  Belle,  The 2379 

Western    Suburban    Permanent   Benefit 

Building  Society  v.  Bucklidge     .     .     .  1904 

Westhorpe  v,  Powley 60 

Westmacott  v.  Westmacott 814 

Westminster  City  Council  v.  Army  and 

Navy  Auxiliary  Supply 1668 

V,  Edgcome 1671 

V,  Fuller 2140 

V.  Gbrdon  Hotels,  Lim.      .     .    1636,  1639 

V.  Johnson 2140 

V.  London  County  Council  [1902]      .  1619 

V, [1906] 1649 

V.  St.  Martin-in-the-Fields     .     .     .  1678 

V.  Watson 1619 

Westminster  Corporation  v.  London  and 

North-Westem  Bailway  .  .  .  1641,2498 
Westminster  Training  School  and  Home 

for  Nurses,  In  re 241 

Westmorland   (Earl)   v.   New    Sharlston 

Colliery  Co 1677 

Weston,  In  re ;  Bartholomew  v.  Menzies  .  2802 

,  In  re  ;  Davies  v.  Tagart     .  129,  978,  2697 

V.  Fidler 1210 

and  Thomas's  Contract,  In  re     .     .  2685 

Weston's  Settlement,   In  re;    Neeves  v. 

Weston 1883 

Westport  Coal  Co.  v.  McPhail  ....  2364 
Weyman  v.  Smythies ;  Smythies,  In  re    .  2814 

Whalley,  Inre 1441 

Wheale  v.  Bhymney  Iron  Co 1566 

Wheatley  v.  Smithers  ....  1768, 1770 
Wheatley'g  Trustee  v.  Wheatley  ...  76 
Wheeler,  In  re ;  Hankinson  v.  Hayter  849,  992, 

2872 

V.  Humphreys 2287,  2894 

v.  Tootell 2696 

Wheeler's   Settlement,  In   re;   Briggs  v, 

Ryan 990 

Whiimey,  Ex  parte  ;  Harrison,  In  re  [1900]  128 
,  Ex  parte  ;  Harrison,  In  re  [1906]      .      98  i 


Whitaker,   In   re;    Whitaker  v.   Palmer 

[1901] 841 

,  In  re  ;  v. [1904]      ...  846 

V,  Pomfret 1349 

Whitboume  v.  Williams 1598 

Whitbread  v.  Grain 1207 

V.  Watt 2636 

Whitby  V.  Luedecke 1812 


White,  Ex  parte ;  Howes,  In  re 
,  In  re  ;  Pennell  v.  Franklin 


.     .     146 

2093,  2458, 

2868 

.     .     180 

.     .     812 


,  In  re ;  Ward,  ex  parte      .     .     . 

,  In  re ;  White  v.  Edmond .     .     , 

V.  Bradford-on-Avon  Assessment  Com- 
mittee       1840 

V.  Credit  Reform  Association  .     .     .712 

V.  Harrow 1187 

V.  Headland's  Patent  Electric  Storage 

Battery  Co 573,  608 

v.  Metcalf 1719,1720 

V,  Morley 1613 

V.  Neilson 1143 

V.  Scoles ;  Waller,  In  re     .     .     .     .  2817 

V.  Spafford 706 

V.  Sunderland  Corporation      .     .     .  1397 

V.  TumbuU 1963,1973 

V.  White  [1898] 966 

V. [1906] 2702 

and  Arthur,  In  re 1808 

and  Smith's  Contract,  In  re   .     .     .  2670 

White,  Tompkins  &  Courage  v.  Wilson     .     529 
White's  Charities,  In  re;   Charity  Com- 
missioners V.  London  Corporation     685,  2716 
Whiteohapel  Board  of  Works  v.  Crow  .     .  1632 
Whitechurch  (George),  Lim.  v.  Cavanagh    384, 

397,  803,  805 
Whiteford,  In  re ;  Inglis  v.  Whiteford  .  2889 
Whitefriars  Financial  Co.,  In  re  .  .  378,  380 
Whitehaven    Harbour  Commissioners  v. 

Whitehaven  Union 1857 

Whitehead  V.  Header 1498 

Whitehead  Brothers,  In  re 381 

Whitehome,  In  re ;  Whitehome  v.  Best  .  2880 

Whitehouse  v.  Hugh 2625,  2713 

Whitelegg,  In  the  goods  of 821 

Whiteley  v.  Bums 2103 

Whiteloy  Exerciser,  Lim.  v.  Gamage  .     .481, 

482,  571,  593 
Whiteley's  Case ;  General  Bailway  Syndi- 
cate, In  re 368,  463 

Whitham,  In  re ;  Whitham  v,  Davies      .  2624 

r.  Andrew ;  Stead,  In  re    .     .     .     .  2882 

V.  Morris 2101 


NoTB.— 7o{.  JL  commenoes  at  col,  1179. 


Digitized  by 


Google 


TABLE  OF   CASES. 


cv 


COL. 

Whitmg  r.  Turner 2757 

Whiting*8  Settlement,  In  re ;  Whiting  v. 
DeButzen 487,489,1895 


WhitUebum,  The 

Whitmore,  Ex  parte ;  Rex  v.  Johnson 

,  In  re ;  Walters  v.  Harrison    . 

Whitmore-Searle  v.  Whitmore-Searle 

Whitney  v.  Joyce 

WhittaU  17.  Rahtkens  Shipping  Go. 
Whittington  v,  Seale-Hayne 
Whitton  V.  Whitton  [1900]  . 

V. [1901]      .     .     . 

Whittuck  v.  Withy  .  .  . 
Whitwam  v,  Watkin  .  .  . 
Whitwham  v,  Piercy ;  Piercy,  In  re  [1898] 


2899 

1120 

2834 

2273 

803 

2384 

676 

920 

948 

1113, 1177 

.     .     358 


1874 
342 
788 


351 
2194 


V' ;  Percy,  In  re  [1907]    .     .     . 

Whitworth  v,  Wright ;  Wright,  In  re  .     . 
Whitworth*8  Claim ;  Owen  and  Aahworth's 

Claim ;  Bank  of  Syria,  In  re  .     .     .     . 

Whurr  v.  Devenish 

Whyler  v,  Bingham  Rural  Council     2715,  2786 

Wickens,  Ex  parte 181 

Wieland  v.  Butler-Hogan 1342 

Wigui  V,  Clinch ;  Blunt's  Trusts,  In  re    .     238 
Wigan  Corporation,  Ex  parte;    Reg.  v. 

^«>wn 650 

Wiggins  V,  Hudson 2781 

Wightwick  V.  Pope 29, 1940 

Wigley  V.  Solicitor  to  Treasury       .     .     .  2790 
Wilcook,  In  re ;  Kay  v,  Dewhirst   .    2885,  2899 

Wilcox  V.  Steel      . 1452 

r.  Wilcox 959 

Wild  17.  South  African  Supply  and  Cold 

Storage  Co. ;  South  African  Supply  and 

Cold  Storage  Co.,  In  re 443 

17.  Stanham ;  Treasure,  In  re  .     .     .  2872 

Wilder,  Ex  parte II53 

Wiles,  Ex  parte 1864 

Wilfley  Ore   Concentrator    Syndicate  1?. 

Guthridge 305 

Wilford  17.  Yorkshire  (West  Riding)  County 

Council 2198 

Wilkes  V.  Dowell  &  Co 1494 

Wilkins  v,  M'Ginity 1198 

17.  Smith ;  Smith,  In  re      ...     .  2277 

Wilkinson,  In  re ;  Esam  1?.  Att.-Qen.  .     .     233 

,  In  re ;  Fowler,  ex  parte    ...      89,  96 

V.  Bury  Water  Board 2691 

17.  Lancashire  and  Yorkshire  Railway  2026 

17.  Llandaff  and  Dinas  Powis  Rural 

Council 1371 

Willatts,  In  re ;  WiUatts  17.  Artley  .     2879,  2886 


COL. 

Williams,  In  re ;  Holder  17.  Williams  .     .     850 

,  In  re ;  Williams  17.  Williams  .     .     .  2906 

17.  Army  and  Navy  Auxiliary  Co-opera- 

tive  Society 1595 

17.  Birmingham  Battery  and  Metal  Co.  1482 

17.  Blakeway 771 

17.  Briton  Ferry  Burial  Board  ...     761 

V,  Canton  Insurance  OflBce      .     .     .  1052 

V.  Gabriel 1237 

V.  Howarth 47 

17.  Hunt 1919 

17.  Jones ;  Hartley,  In  re    .     .     .     .  1872 

17.  Lassell  and  Sharman     ....  1227 

17.  London  and  North- Western  Rail- 
way      1422 

17.  McDonald 1137 

17.  Mersey  Docks  and  Harbour  Board  1736 

17.  Midland  Railway 2019 

17.  Morgan 1720 

V.  North's  Navigation  Collieries  .     .  1476 

17.  Ocean  Coal  Co 1589 

17.  Papworth 263, 1006 

17.  Permanent  Trustee  Co 262 

17.  Pinckney 682 

17.  Poulson 1675 

17.  Richards 7 

17.  Scott 2605,2647 

17.  Vauxhall  Colliery  Co 1587 

17.  Williams  [1899] 1766 

V. [1900] 1282 

- — 17. [1904] 923,957 

and  Lancashire  and  Yorkshire  Ac- 
cident Insurance  Co.,  In  re    .     .     .     .  1023 

Williams's  Trust,  In  re 1837 

Williamson,  In  re  ;  Murray  17.  Williamson  2873 

17.  Durham  Rural  Council ....  1369 

17.  Macpherson  &  Co 2188 

17.  Norris 1131,1766 

17.  Rover  Cycle  Co 812 

17.  Tiemey 2541 

Williamson's    Claim;    Qwelo   (Matabele- 
land)  Exploration  and  Development  Co., 

In  re 462 

Willis,  In  re ;  Willis  17.  Willis    ....  2582 

17.  Barron 688 

17.  Lovick 605 

17.  Young 903 

Wills  17.  Palmer 811, 816 

17.  Tozer 2495 

Wilmer's  Trusts,  In  re ;  Moore  v.  Wingfield  1810 
Wilmot  17.  Gardiner;  Anglesey  (Marquis), 

lure 512,1082 

Wilmott  17.  Paton 1525 


Note. — Vol.  II.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


CVl 


TABLE  OF  CASES. 


cot. 
Wilmslow  Urban  Council  t?.  Sidebottom  .  1368, 

1379 
Wilson,  Gx  parte ;  Athlumney  (Lord),  In 

re 143 

,  Ex  parte ;  Bumand,  In  re     .     .     .      98 

,  Ex  parte  ;  Pollock,  In  re  .      .     .     .     120 

,  In  re ;  Moore  v.  Wilson    ....  2514 

,  In  re ;  Wilson  v.  Batchelor    .     .     .  2832 

r.  Basil  or  Basset 2779 

V.  Bennett 804 

t'.  Bromley ;  Bromley,  In  re   .     .     .  2824 

V.  Oamley  (No.  1) 920 

V.  Cox-Sinclair  ;  Home,  In  re      .     .  2611 

. V.  Crewe  Justices 1127 

V.  Fearnley 2565 

V.  Mackay 1989 

V.  Maryon- Wilson ;    Maryon-Wilson, 

In  re 2063 

V.  Ocean  Coal  Co.    .....     .  1587 

V.  Playle 1349 

V.  Rosenthal 1199 

V.  Salamandra  Assurance  Co.  .     .     .  1047 

V.  Tavener 1213 

t7.  Twamley 1228,1229 

V.  Wilson  .     .  • 918 

V.  Wordie 1737 

and  M'Phee  v.  Wilson  .     ...     .     .  1334 

Wilson's  Music  Printing  Co.  v.  Finsbury 

Borough  Council 1637 

Wilsons    and    Furness-Leyland    Line   v. 

British  and  Continental  Shipping  Co.   .  1957 

Wilton  V.  Osborne 877 

WUton's  (Earl)  Settled  Estates,  In  re  .  .  2242 
Wiltshire,  In  re ;  Ejnon,  ex  parte  .  .  .  177 
Wimbledon  Urban  Council  v.  Hastings     .  1362, 

1384 
Wimborne  (Lord)  and  Browne's  Contract, 

In  re 2227 

Winans  v.  Att.-Gen 1086 

V.Reg 2063 

Wincanton  Rural  Council  v.  Parsons  .  .  1370 
Wincott,  Ex  parte  ;  Rex  v.  Drinkwater    .  1123 

Windram  v.  Robertson 2377 

Wing  V.  Bradbury ;  Bradbury,  In  re    .     .  2898 

V.  Epsom  Urban  Council   ....  1164 

Wingfield  v.  Blair ;  Ross,  In  re .     .     .     .     846 

V.  Erskine ;  Fludyer,  In  re      .      849,  2100 

V.  Wingfield 971 

Wingfield  &  Blow,  Ex  parte ;  Bright,  In  re    151 

,  In  re 941,  2450,  2462 

Winkfield,  The 67,  2380 

Winsborrow  v.  London  Joint-Stock  Bank.  1627 
Wlnslow  V.  Buflhey  Urban  Council       .     .  1388 


Winstone,  In  the  goods  of 2801 

Winter  v.  Banoks 2572 

Winter  German  Opera,  In  re  ...  .  133 
Wirral  Rural  Council  v.  Carter  ....  1412 

Wise  V.  Dunning 624,  1159 

V.  Perpetual  Trustee  Co 248 

Wixv.  Rutson 1248,1658,1663 

Wodehouse  v.  Scobell ;  Repington,  In  re  .  2092 

Wohlgemuth  v.  Coste 614 

Wolfe  V.  De  Braam 1937 

V.  Surrey  County  Council  (Clerk)      .     770 

V.Wolfe 2769 

Wolfendenv.  McCulloch.     .     .     .     1332,1343 

Wolff  V.  Van  Boolen 1897 

Wolverhampton  Corporation  v.  Emmons  .  2485 
Wolverhampton  District  Brewery,  In  re  .     435 

Wolverton  (Baron)  V.  Att.-Gen 2098 

Wombwell  Urban  Council  v.  Deame  Valley 

Waterworks  Co 2688 

Wood,  In  re ;  Wood  v.  Wood  [1900]     .     .  2765 

,  In  re ;  v. [1901]      .     .     .  2829 

,  In  re  ;  v. [1902]      .     .     .  2830 

V.  Atlantic  Transport  Co 2354 

V.  Ealing  Tenants,  Lim 1375 

V.  East  Ham  Urban  Council  .     .     .  1307 

V.  Mackay 1741 

V.  Middleton 2586 

V.  North  British  Railway  ....  2006 

V.  Rendell ;  Rendell,  In  re      .       837,  2786 

V.  Turner ;  Turner,  In  re  .     .     .     .  2475 

V.  Walsh 1511, 1512 

V.  Widnes  Corporation 1386 

Wood  Green   Urban    Council  v.  Joseph 

[1905] 1368 

V. [1907] 1370 

Woodallv.CUfton 1189 

Woodcock  V.  Holroyd ;  Peel,  In  re  .  .  ..  843 
Woodd,  In  re ;  King,  ex  parte  ....  106 
Woodford  Urban  Council  v.  Henwood  .     .  1406 

V.Stark 1383 

Woodham  v.  Atlantic  Transport  Co.     .     .  1537 

V.  London  County  Council  .     .  1667 

Woodhead  v.  Ambler ;  Ambler,  In  re  .  850, 985 

V.  Woodhead 969 

Woodhouse  V.  Newry  Navigation  Co.  .     .  1016 

Woodhouse's  Trusts,  In  re 227C 

Woods,  In  re ;  Gabellini  v.  Woods  .  .  .  2896 
Woods  and  Lewis's  Contract,  In  re      .     .  2631 

Woodthorp  v.  Spencer 1622 

Woolcombers,  Lim.  v.  Bradford  Corpora- 
tion      2495 

Woolf  V.  East  Nigel  Gold  Mining  Co.  .     .     »46 


Note.— Foi.  II.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES. 


evil 


COL. 

Woolf  r.  Hamilton 907 

— -v.Woolf 1001 

Woolfe  V.  Automatic  Pic  tare-Gallery,  Lim.  1787 
WooUey,  In  re ;  Wormald  v.  WooUey  .     .  2868 

V,  Kelsey ;  Kelsey,  In  re    .     .     .     .  2871 

Woolnoth «.  Woolnoth 946 

Woolston  V.  Rosa 1196, 1714 

Woolwich  Corporation  v.  Gibson    .     .     .  1458 

Wootten  V.  Bishop 1417 

Worcester  Union  t?.  Birmingham  Union  .  1827 
Wordaley  Brewery  Co.  v.  Halford  .     .     .  1210 
Workman  v.  Belfast    Harbour  Commis- 
sioners      32 

Wormald  v.  Woolley ;  Woolley,  In  re  .  .  2868 
Worsley,  In  re ;  Lambert,  ex  parte      .     .      75 

V.  Worsley 970 

Worthing  Corporation  v.  Heather  .     .     .  1190 

Worihington  v.  Kyme 1854 

Wray  r.  Wray 1771, 2666 

r.  Wray  and  D* Almeida     ....     968 

Wren  r.  Holt 2186 

V.  Stokes 1196 

Wrexham,  Hold,  and  Connah's  Quay  Bail- 
way,  In  re  (No.  1) 412 

,  In  re  (No.  2) 2048,2063 

,  In  re  (No.  3) 2053 

Wride  r.  Dyer 1209 

Wright,  Ex  parte ;  Briggs  &  Co.,  In  re     .  1772 

,  In  re ;  Mott  v.  Issett 496 

,  In  re  ;  Whitworth  v.  Wright  ...     783 

,  In  the  goods  of 2783 

V.  Bagnall 1567 

17.  BuU 573 

V.  Carter 2617 

r.  Glyn 1950 

V.  Lawson 1239 

V.  Leferer 1743 

V,  Sanderson ;  Wright's  Trusts,  In  re  2472 

V.  Sharman ;  Sharman,  In  re      .     .  2063 

V.  Smith 8% 

V,  Wright 2266 

V,  Zetland  (Marquis) 2206 

Wright,  Crossley  A  Co.,  In  re  [1902]  .  .  685 
Wright,  Crossley  &  Co.'s  Trade  Mark,  In  re    - 

[1900] 2685 

Wright's  Settled  Estates,  In  re  .  .  .  .  2256 
Wright's  Trusts,  In  re ;  Wright  v,  Sanderson  2472 
Wrightson,  Ex  parte;  Bex  v,  Southwold 

Corporation 560 

,  In  re ;  Battle- Wrightson  v.  Thomas   2853 

Wrigley  v.  Gill  ...  .  1700,  1702, 1728 
V.  Whittaker 1689 


Wuterioh's  Patent,  In  re 1800 

Wyatt,  In  the  goods  of 2777 

V.  London  County  Council      .     .     .  1807 

V.  Palmer 1446,1918 

Wykev.  Wyke 986 

Wylde  v.  Legge 1969 

Wyllie  V,  Povah 1043 

Wyman  v.  Paterson 2605 

Wyndham  v.  Leconfield ;  Leconfield,  In  re  2067, 

2069 

Wynne  t?.  Wynne  (No.  1) 927 

tj. (No.  2) 951 

Wynne-Fynch  v.  Chaytor 42 

Wynnstay  Collieries  v.  Edwards  .  .  .  1458 
Wynter  v,  Orlebar ;  Orlebar,  In  re  .  .  2087 
Wyoming  State  Syndicate,  In  re    .     .     .     474 


X.,Inre;  X.  v.  Y 1004 

X  Company,  Lim.,  In  re 460 

X.  Y.,  In  re ;  Haes,  ex  parte     ....      86 


Yabbicomb  v.  King 1309,  1396 

Yabbioome  v.  Bristol  Brewery  ....  1398 
Yates,  In  re ;  Throckmorton  v.  Pike    .     .  2877 

,  In  re ;  Yates  v.  Wyatt      ....  2820 

v.  Higgins 10 

v.  Terry  [1901] 613 

V. [1902] 62 

Ydun,  The 2497 

Yeo  V.  Clemow ;  Clemow,  In  re      .    2064,  2871 

Yeoman  v.  Begem 2334 

Yolland,  Husson  &  Birkett,  Lim.,  In  re; 
Leicester  r.  Yolland,  Husson  &  Birkett, 

Lim 428 

Yoolt?.  Ewing 921 

York  City  and  County  Banking  Co.    v. 
Derwent  Boiling  Mills  Co. ;   Derwent 

Boiling  Mills  Co.,  In  re 433 

Yorkshire  (West  Biding)  Coimty  Council 

t?.  Middleton  Parish  Council  ....  18G0 
Yorkshire  Electric  Tramways  v.  Ellis  .  914 
Yorkshire  Miners'  Association  v.  Howden  2555 
Yorkshire  (West  Riding)   Rivers  Board  v. 

Butterworth 2697 

V.Preston 2694 

V.  Ravensthorpo  Urban  Council  .     .  2698 

V.Robinson 2698 

V.  Tadcaster  District  Council .     . 


Note.—  Vol.  11,  commences  at  cot  1179. 


Digitized  by  LjOOQIC 


CVlll 


TABLE  OF  CASES. 


Yorkshire  Woolcombers  Assooiation,  In  re ; 
Houldsworth  v.  Yorkshire  Woolcomhers 

Assooiation 416 

Youmans*  Will,  In  re ;  Great  Central  Rail- 
way, ex  parte 2851 

Young,  Ex  parte ;  R.  v.  Burton      .     .     .  1153 
,  Ex  parte;  United  Service  Associ- 
ation, In  re 464 

,  In  re ;  Haydon,  ex  parte  ....     106 

,  In  re ;  Smith  v.  St.  John       .     .     .  1091 

V.  Adams 670,  2496 

V.  Ashley  Gardens  Properties,  Lim.    1221 

V.  Beale ;  Radcliffe,  In  re  .     .    2846,  2886 

V.  Cuthbert 2198 

V.  Hoffman  Manufacturing  Co.    .     .  1484 

V.Kershaw 1989 

V,  Kingston-on-Thames,    Surhiton, 

New  Maiden,  and  Coombe  Joint  Burials 

Committees 754,  761 

V.  Naval  and  Military  and; Civil  Ser- 
vice Co-operative  Society  of  South  Africa    361 

V.  Payne  &  Co. ;  Payne  &  Co.,  In  re.    410 

(Master  of  the  ss.  Fumesia)  v.  The 

Bs.  Scotia 664 


Young  V.  Star  Omnibus  Co 739 

V.Waller 669 

V.  Young 701 

Young  Manufacturing  Co.,  In  re ;  Young 

Young  Manufacturing  Co 818 

Yrazu  v.  Astral  Shipping  Co 2353 

Ystradyfodwg     and     Pontypridd     Main 

Sewerage  Board  v.  Bensted    ....  2123 
Ystradyfodwg  Sewerage  Board  v,  Newport 

(Mon.)  Assessment  Committee    .    1850,  1851 
YuiU  V.  Greymouth-Point  Elizabeth  Rail- 
way and  Coal  Co. ;    Greymouth-Point 
Elizabeth  Railway  and  Coal  Co.,  In  re  .     351 

V.  Scott-Robson 2182 

Yuill*s  Trustees  v.  Thomson      ....  2890 


Z. 


Zalinoff  v.  Hammond 35 

Ziok  V.  London  United  Tramways  .     .     .  1264 
Ziegler  v.  Nicol ;  Segelcke,  In  re    .     .     .  2870 

Zimbler  v.  Abrahams 1184 

Zumbeck  v.  Biggs 816 


Note. — Vol,  II.  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  lOF   CASES 

FOLLOWED,  OVERRULED,  DISTINGUISHED,  DOUBTED, 
EXPLAINED,  AND  COMMENTED  ON. 


Alienauui  Inmworki  v,  Wiekani,  L.  B. 
4  Ch.  101 :  dutingaished  and  explained  in 
Fleming  v.  Loe,  70  L.  J.  Gk.  806;  [1901]  2 
Ch.  594 62 


Almbam  v.  BnUoek,  86  L.  T.  796;  60 
W.  B.  626 :  distingmshed  in  Cheshire  v. 
Bailey,  74  L.  J.  K.B.  176;  [1905]  1  K3. 
3a7;92l4.T.142;  63W.B.822      .  1459,1480 

Abzam  «.  OsBniBghain,  2  Lev.  182 :  fol- 
lowed in  EUit  Y.  £Uis,  74  L.  J.  Oh.  296; 
fl905J  1  Ch.  618;  92  L.  T.  727;  68  W.  B. 
617 2799 

Ahrsth  V.  Vorth-lMteni  fiailwaj,  66  L.  J. 
Q3.  467;  11  App.  Gas.  247;  66  L.  T.  68; 
50  J.  P.  659:  commented  on  in  Com>br(i  v. 
Carlton  Bank,  68  L.  J.  Q.B.  196 ;  [1899]  1 
Q.B.  892 ;  80  L.  T.  121    .  .  1446 

V. dicta  of  Lord  Bramwell  in, 

disapproyed  in  CiHeens*  Life  Aeeuranee 
Co.  V.  Broum,  73  L.  J.  P.O.  102;  [1904] 
A.O.  428;  90  L.  T.  789     .         .         .  1948, 1967 

Adam'f  Pdliey  TnuU,  In  re,  62  L.  J.  Oh. 
642;  23  Oh.  D.  625;  48  L.  T.  727;  81 
W.  B.  610,  as  explained  in  TumbuU  v. 
Tumbull,  66  L.  J.  Oh.  719;  [1897]  2  Oh. 
415 987 

followed  in  Kuyper's  Policy 

Trusts,  In  re,  68  L.  J.  Oh.  10 ;  [1899]  1  Oh. 
88;  79L.T.486;  47W.B.288  .    987 

Admni  t;.  Adami,  11  L.  J.  Ch.  806 ;  1 
Hare,  637;  discussed  in  iioioe,  In  ra;  Pike 
T.  namOyn,  67  L.  J.  Oh.  87 ;  [1898]  1  Oh. 
153;  77L.  T.476;  46W.  B.867     .         .2866 

Adams  v,  British  and  Foreign  Steamship 
Co.,  67  L.  J.  Q.B.  644 ;  [1898]  2  Q.B.  430 ; 
79  li.  T.  81;  8  A^.  M.O.  420:  dissented 
from  in  Davidsson  t.  HiU,  70  L.  J.  K.B. 
788;  [1901]  2  K.B.  606;  85  L.  T.  118;  49 
W.  B.680 1764 

Adams  ▼.  London  and  Blackwall  Bailwaj, 
19  L.  J.  Oh.  557;  2  Mao.  &  G.  118;  2  H. 
ft  Tw.  285;  14  Jar. 619:  applied  in  Cary^ 
Elwet^  Contract,  In  re,  75  L.  J.  Oh.  571 ; 
[1906]  2  Oh.  148;  94  L.  T.  846 ;  54  W.  B. 
480;  70  J.  P.  845;  4  L.  G.  B.  888    .         .  1272 

Addingtoin,Xz  parte  ;lTes,  In  re,  66  L.  J. 
Q3.  2^,  248;  16  Q.B.  D.  665,  670,  671 ; 
64  L.  T.  877,  878;  84  W.  B.  693;  3  Morr. 


83:  dictum  in,  dissented  from  in  Mont- 
gomery V.  De  Bulmes,  67  L.  J.  Q.B.  768 ; 
[1898]  2  Q.B.  420;  78  L.  T.  671 ;  47  W.  B. 
22 680 


Addison's  Case,  Maoq.  Prao.  H.L.  594 : 
foUowed  in  HarTs  Divorce  BiU,  [1898]  A.O. 
305 945 

ASrators,  Urn.  v.  ToUit,  71  L.  J.  Ch.  727 ; 
[1902]  2  Oh.  319;  86  L.  T.  651 ;  50  W.  B. 
534:  followed  in  JBri^Ti  Vacuum  Cleaner 
Co,  V.  New  Vacuum  Cleaner  Co.,  76  L.  J. 
Oh.  611 ;  [1907]  2  Oh.  812 ;  97  L.  T.  201  .  2551 

Affleck  V,  Affleck,  20  L.  J.  Oh.  858;  8 
Sm.  &  G.  394 :  applied  in  Charlton  v. 
Charlton,  75  L.  J.  Oh.  716;  [1906]  2  Oh. 
623 1887 

Aileslrary  (Xarqnis)  and  Iveagh  (Lord),  In 
re,  62  L.  J.  Oh.  718 ;  [1893]  2  Ch.  345 ;  69 
L.  T.  101;  41  W.  B.  644 ;  3  B.  440:  dis- 
tingnished  in  Du  Cane  and  NeUlefold*s 
Contract,  In  re,  67  L.  J.  Ch.  393 ;  [1898] 
2  Ch.  96;  78  L.  T.  468;  46  W.  B.  523      .  2246 

approved    in   Mundy  and 

Roper's  Contract,  In  re,  68  L.  J.  Ch.  135 ; 
[1899]  1  Oh.  276;  79  L.  T.  583;  47  W.  B. 
226 2228 

followed  in  PhUlimore,  In  re ; 

PhiUimore  ▼.  MUnes,  73  L.  J.  Oh.  671; 
[1904]  2  Oh.  460;  91  L.  T.  256;  52  W.  B. 
682 2230 

Aileslrary  (Marquis)  Settled  SsUtes,  In  re, 
61  L.  J.  Oh.  116,  123;  [1892]  1  Ch.  506, 
536 :  explained  in  Heme's  Settled  Estates ; 
De  Cetto  v.  Hope,  68  L.  J.  Oh.  626 ;  [1899] 
2  Oh.  679 ;  81  L.  T.  141 ;  47  W.  B.  641     . 

Ainley  V.  Xirkheaton  Local  Board,  60  L.  J. 
Ch.  734 ;  65  J.  P.  230 :  followed  in  Brown 
V.  Dunstable  Corporation,  68  L.  J.  Ch.  498 ; 
[1899]  2  Oh.  378 ;  80  L.  T.  650 ;  47  W.  B. 
538;  63  J.  P.  519 

Aird^sSsUte,  Inre,48L.J.Oh.6dl;  12 
Ch.  D.  291;  41  L.  T.  180;  27  W.  B.  882; 
not  followed  in  Kelsey,  In  re,  74  L.  J.  Oh. 
701;  [1905]  2  Oh.  465;  54  W.  B.  136 

Akarblom  v.  Price,  50  L.  J.  Q.B.  629 ;  7 
Q.B.  D.  129;  44L.T.837;  29W.B.797; 
4  Asp.  M.0. 441 :  followed  in  The  Santiago, 
83L.T.438 


2260 


1361 


836 


2420 


Note. — Vol,  II,  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


ex 


TABLE  OF  CASES  FOLLOWED,  OVERRULED,  ETC. 


Albert  Life  AMoranea  Co.,  In  re ;  Weetem 
Life  Asffuranee  Soeietj,  ex  parte,  40  L.  J. 
Oh.  166;  L.  R.  11  Eq.  164;  23  L.  T.  736; 
19  W.  B.  821 :  applied  in  Davies  v.  Thomas, 
69  L.  J.  Oh.  643;  [1900]  2  Oh.  462;  83 
L.  T.  11 2669 

Alcoek  9.  Smith,  61  L.  J.  Oh.  161 ;  [1892] 
1  Oh.  238;  66  L.  T.  126:  appUed  in  Em- 
birieos  v.  Anglo-Austrian  Bank,  74  L.  J. 
K.B.  826;  [1906]  1  K.B.  677;  92  L.  T. 
805 1105 

Aldoof  V,  Oomwell,  37  L.  J.  Q.B.  201 ; 
L.  B.  8  Q.B.  678 ;  9  B.  A  S.  607 :  followed 
in  Crediton  (Bishop)  v.  Exeter  (Bishop), 
74  L.  J.  Oh.  697;  [1906]  2  Oh.  456;  98 
L.  T.  167 686 

Alexander  v.  Bamhill,  21  L.  B.  Ir.  511, 
616:  explained  in  Meroier  v.  Mercier,  72 
L.  J.  Oh.  611;  [1903]  2  Oh.  98;  88  L.  T. 
616;  61W.B.611 984 

Alexander  v.  Bimpion,  69  L.  J.  Oh.  187 ; 
43  Oh.  D.  139;  61  L.  T.  708;  38  W.  B. 
161;  1  Meg.  457:  distingaished  in  North 
of  England  Steamship  Co,,  In  re,  74  L.  J. 
Oh.  404;  [1905]  2  Oh.  16;  93  L.  T.  1;  63 
W.  B.  499 ;  12  Manson,  174  402>8 

1;. distingaished  in  Tiessen  ▼. 

Henderson,  68  L.  J.  Oh.  353 ;  [1899]  1  Oh. 
861;  80  L.  T.  483;  47  W.  B.  469      .         .404 

Alexandre  v,  Alexandre,  89  L.  J.  P.  84 ; 
L.  B.  2  P.  A  D.  164;  23  L.  T.  268;  18 
W.  B.  1087:  discussed  in  Hunter  v. 
Hunter,  74  L.  J.  P.  167;  [1906]  P.  217; 
93  L.  T.  451;  63  W.  B.  666     .        .         .    987 

Allardiee  v.  Bobertson,  1  Dow.  &  01.  496, 
616 :  not  followed  in  Law  v.  Llewellyn,  76 
L.  J.  K.B.  820;  [1906]  1  K.B.  487;  94 
L.T.359;  64W.B.368.         .         .         .698 

AUen  V.  Flood,  67  L.  J.  Q.B.  119 ;  [1898] 
A.O.  1;  77  L.  T.  717;  46  W.  B.  268;  62 
J.  P.  695 :  diaoassed  and  applied  in  Gla- 
morgan Ooal  Co,  V.  South  Wales  Miners* 
Federation,  71  L.  J.  K.B.  1001;  [1903]  1 
K.B.  118 ;  87  L.  T.  232 ;  61  W.  B.  69       .638 

V,  discossed   in   Huttly   v. 

Simmons,  67  L.  J.  Q.B.  213;  [1898]  1 
Q.B.  181 1446 

-  V, considered  and  applied  in 

Lyons  v.  WiUdns,  67  L.  J.  Oh.  388;  78 

L.  T.  618;  46  W.  B.  461                   .         .  2568 
And  in  Ajello  v.  Worsley,  67  L.  J.  Oh.  172 ; 
[1898]  1  Oh.  274 ;  77  L.  T.  788 ;  46  W.  B. 
245 2174 

v.  considered  in  Qiblan  v. 

NaUonaX  Amalgamated  Labourers*  Union, 
72  L.  J.  K.B.  907;  [1903]  2  K.B.  600;  89 
L.  T.  886 2569 

V,  — ^   discussed   in   Lyons   v. 

WHkins  (No,  2),  68  L.  J.  Oh.  146;  [1899] 
1  Oh.  255;  79  L.  T.  709;  47  W.  B.  291; 
63  J.  P.  839 :  distinguished  in  Leathem  v. 
Craig,  [1899]  2  Ir.  B.  667         .  .  2668 

V. distinguished  in  Quinn  v. 

Leathem,  70  L.  J.  P.O.  76;  [1901]  A.O. 
495;  86  L.  T.  289;  60  W.B.  139;  65  J.P. 
708 1446 


AUen  t;.  Oold  Beefb  of  West  Afriea,  69 
L.  J.  Oh.  266;  [1900]  1  Oh.  656;  82  L.  T. 
210;  48  W.  B.  452;  7  Manson,  417: 
applicability  of,  considered  in  Punt  v. 
Symons,  72  L.  J.  Oh.  768;  [1903]  2  Oh. 
506;  62  W.B.  41 406 

V, distinguished  in  Baily  v. 

British  Equitable  Assurance  Co.,  78  L.  J. 
Oh.  240;  [1904]  1  Oh.  874;  90  L.  T.  886; 
62  W.  B.  649 ;  11  Manson,  169         .        .    822 

Allen  V.  Maddoek,  11  Moo.  P.O.  427 :  dis- 
cussed  and  followed  in  University  College 
of  North  Wales  v.  Taylor,  76  L.  J.  P.  49; 
[1907]  P.  228;  96  L.  T.  687      .         .         .  2771 

Allen  V.  Qnebeo  Warehonie  Co.,  66  L.  J. 
P.O.  6;  12  App.  Oas.  101:  followed  in 
Whitney  v.  Joyce,  76  L.  J.  P.O.  89;  96 
L.  T.  74 803 

AllhoMn  V.  WhitteU,  86  L.  J.  Oh.  929; 
L.  B.  4  Eq.  296 ;  16  L.  T.  696 :  followed 
in  Perkins,  In  re ;  Brown  v.  Perkins,  11 
L.  J.  Oh.  16 ;  [1907]  2  Oh.  696.         .         .  2616 

V. applied  in  Dawson,  In  re ; 

Arathoon  v.  Dawson,  76  L.  J.  Oh.  604; 
[1906]  2  Oh.  211 ;  94  L.  T.  817 ;  64  W.  B. 
666 2616 

Allianee  Bank  t;.  Broom,  84  L.  J.  Oh. 
266 ;  2  Dr.  &  Sm.  289 ;  10  Jur.  (h.b.)  1121 ; 
11  L.  T.  822:  approved  in  FuUerUm  v. 
Provincial  Bank  of  Ireland,  72  L.  J.  P.O. 
79 ;  [1903]  A.O.  309 ;  89  L.  T.  79      .        .  1178 

AUman  t;.  Hardeastle,  89  L.  T.  668 ;  2 
L.  Q.B.  13;  67J.P.440:foUowedinGt«. 
hler  V.  Manning,  76  L.  J.iK.B.  463  ;  [1906] 
1K.B.709;  94L.T.680;  64  W.B.  627    .  1680 

Allnntt  V.  Inplis,  12  East,  627,  638 :  ap. 
plied  by  Stirling,  L.J.,  in  Att,-Qen,  v. 
Simpson,  70  L.  J.  Oh.  828;  [1901]  2  Oh. 
671;  86L.T.825 668 

Alsop,  Ex  parte,  29  L.  J.  Bk.  7 ;  1  De  G. 
F.  &  J.  289 :  followed  in  Brindley,  In  re, 
76  L.  J.  K.B.  211 ;  [1906]  1  K.B.  377 ;  94 
L.  T.  116;  64  W.  B.  301 ;  13  Manson,  1  .     155 

Alston,  In  re ;  Alston  v,  Honiton,  70  L.  J. 
Oh.  869;  [1901]  2  Oh.  684:  principle  ap- 
plied in,  approved  and  followed  in  Atkin- 
son, In  re ;  Barbers*  Co,  v.  Oroee  Smith, 
78  L.  J.  Oh.  686;  [1904]  2  Oh.  160;  90 
L.T.826;  63W.B.7     .        .        .        .1701 

Alt  V.  Oreflrorj,  8  De  G.  M.  &  G.  221 ;  2 
Jur.  (N.8.)  677 ;  4  W.  B.  436 ;  appUed  in 
WhiUhome,  In  re,  76  L.  J.  Oh.  637 ;  [1906] 
2  Oh.  121;  94  L.  T.  698;  64  W.  B.  680     .  2880 

Altair,  The,  66  L.  J.  P.  42;  [1897]  P. 
106;  76  L.  T.  263;  46  W.  B.  622;  8  Asp. 
M.O.  224 :  followed  in  The  Harvest  Home, 
74  L.  J.  P.  8;  [1904]  P.  409     .  .  2387 

Alton  V,  Harrison,  38  L.  J.  Oh.  669 ;  L.  B. 
40h.622;  21 L.  T.  282;  17  W.  B.  1034: 
followed  in  Maskelyne  v.  Smith,  71  L.  J. 
K.B.  476 ;  [1902]  2  K.B.  168 ;  86  L.  T.  832 ; 
9  Manson,  139         ....      156,874 

Alven  V,  Bond,  Fl.  &  K.  196 :  principle 
laid  down  in,  applied  in  Nugent  v,  Nugent, 
76  L.  J.  Oh.  614;  [1907]  2  Oh.  292;  97 
L.  T.  279 1931 


NoTB.— Foi.  II,  commences  ai  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES  FOLLOWED,  OVEBEULED,  ETC.         cxi 


Amei,  In  re;  Abim  v.  Taylor,  25  Ch.  D. 
72;  82  W.  B.  287 :  disidngoished  in  Chct- 
Under  and  Herringkm,  In  re,  76  L.  J.  Ch. 
71 ;  [1907]  1  Ch.  68 ;  96  L,  T.  196    .        .  2616 

Amherst*!  Tmita,  In  re,  41  L.  J.  Ch.  222 ; 
L.  R.  13  Eq.  464;  26  L.  T.  870;  20  W.  R. 
290:  followed  in  Cotgrave,  In  re;  Mynors 
V.  Cotgrave,  72  L.  J.  Ch.  777 ;  [1903]  2  Ch. 
706;  89L.T.  433 490 

AmM,  In  re;  Oeirier  v.  Price,  60  L.  J. 
Ch.  570;  [1891]  3  Ch.  169;  66  L.  T.  69; 
39  W.  B.  560 :  dhicxissed  and  distinguished 
in  Clarke,  In  re,  70  L.  J.  Ch.  631 ;  [1901] 
2Ch.  110;  84L.  T.  811;  49W.B.628    .     227 

Amei  V.  Smith,  31  L.  J.  Ex.  423;  IH.A; 
C.238;  7Ii.T.66;  10  W.  B.  769 :  appUed 
in  Dixon,  In  re ;  Heynee  v.  Dixon,  69  L.  J. 
Ch.  609;  [1900]  2  Ch.  661 ;  83  L.  T.  129; 
48W.B.666 984 

AneeU  V.  Bolfe,  W.  N.  (1896),  9 :  followed 
in  Fwe,  J»  f«,  84  L.  T.  761      .         .         .  1766 

Andenen,  In  the  goods  ef;  33  L.  J.  P. 
149;  3  Sw.  &  Tr.  489;  11  L.  T.  21;  fol- 
lowed  in  Stevens,  In  the  goods  of,  67  L.  J.  P. 
60;  [1898]  P.  126;  78  L.  T.  389       .         .  2787 

AndeTwn  v,  Anderson,  41  L.  J.  Ch.  247 ; 
li.  B.  13  Bq.  381 ;  26  L.  T.  12 ;  20  W.  B. 
813:  followed  in  TroUer,  In  re,  68  L.  J. 
Ch-363;  [1899]  1  Ch.764;  80L.T.647; 
47  W.  B.  477 2870 

AndenoB  v.  Dublin  Corporation,  16  L.  B. 
It.  410 ;  distingnished  in  Collins  v.  Hamsey 
Urban  Coun^,  70  L.  J.  K3.  802 ;  [1901] 

2  K3. 180;  84  L.  T.  839;  49  W.  B.  620; 

65  J.  P.  600 1893 

Anderson  v.  Xoriee,  44  L.  J.  C.P.  10; 
li.  B.  10  C.P.  68 ;  31  L.  T.  606 ;  approved 
in  Ajum  Qoolan  Hossen  d  Co.  y.  Union 
Marine  Insurance  Co,,  70  L.  J.  P.O.  34; 
[1901]  A.C.  362 ;  84  L.  T.  866  .         .         .  1057 

Anderson  v,  Titmas,  36  L.  T.  711 :  fol- 
lowed  in  Taylor  v.  Taylor,  68  L.  J.  P.  116     938 

Andrew  v.  Andrew,  46  L.  J.  Ch.  232;  1 
Ch.  D.  410;  84  L.  T.  82 ;  24  W.  B.  329: 
followed  in  Francis,  In  re,  74  L.  J.  Ch.  487 ; 
[1905]  2  Ch.  295;  93  L.  T.  132;  63  W.  B. 
571 2866 


Andrew  v,  Bamsay,  72  L.  J.  E3.  866 ; 
[1903]  2  K.B.  636;  89  L.  T.  460;  52  W.  B. 
126 :  distinguished  in  Nitedals  Tc^ndstih- 
fabrik  v.  Bruster,  76  L.  J.  Ch.  798 ;  [1906] 
2Ch.671 1967 

V, distinguished  in  Himpesley 

▼.  Knee,  74  L.  J.  K.B.  68 ;  [1905]  1  KB.  1 ; 
92L.T.20 1966 

Andrew  v.  Bt.  Olaye's  Board  of  Works, 
67  L.  J.  Q.B.  692;  [1898]  1  Q.B.  776 ;  78 
L.  T.  604;  46  W.  B.  424;  62  J.  P.  328: 
distinguished  in  Harris  t.  Hickman,  73 
L.  J.  K.B.  31 ;  [1904]  1  K.B.  13;  89  L.  T. 
722;  68J.P.66;  2L.G.B.  1  .         .1686 

V. explained  and  followed  in 

North  T.  Walthatnstow  Urban  Council,  67 
L.J.  Q3.972 1365 

Andrews  v.  Oas  Xeter  Co.,  66  L.  J.  Ch. 
246;  [1897]  1  Ch.  361;  76  L.  T.  182;  46 


W.  B.  821:  oonsidered  in  Allen  v.  Gold 
Reefs  of  West  Africa,  69  L.  J.  Ch.  266 ; 
[1900]  1  Ch.  666 ;  82  L.  T.  210;  48  W.  B. 
462 821,401 

Andrews  v,  Partington,  3  Brown  Ch.  Cas. 
401 :  commented  on  in  Hope^Johnstone  v. 
Sinclair's  Trustees,  7  P.  26      .         .        .  2838 

AngeU  V.  Duke,  44  L.  J.  Q.B.  78 ;  L.  B.  10 
Q.B.  174 ;  82  L.  T.  26,  320 ;  23  W.  B.  307  : 
followed  in  Boston  v.  Boston,  73  L.  J.  K.B. 
17 ;  89  L.  T.  468 ;  62  W.  B.  65         .        .     606 

Angerstein,  In  re,  65  L.  J.  Ch.  57 ;  [1896] 
2  Ch.  883;  73  L.  T.  600;  44  W.  B.  162 : 
followed  in  FothergiU's  Estate,  In  re,  72 
L.  J.  Ch.  164;  [1908]  1  Ch.  149 ;  87  L.  T. 
677;  61W.B.203 

Anglesey  (Xarquis),  In  re ;  Do  Oalye  v, 
eardner,  76  L.  J.  Ch.  782;  [1908]  2  Ch. 
727;  62  W.  B.  124:  discussed  in  Ideal 
Bedding  Co.  v.  Holland,  76  L.  J.  Ch.  441 ; 
[1907]  2  Ch.  167 ;  96  L.  T.  774 ;  14  Manson, 
113 874 

Anglo-Amerioan  Telegraph  Company  v. 
Bpurling,  49  L.  J.  Q.B.  392 ;  5  Q.B.  D.  188 ; 
42  lTt.  37;  28  W.  B.  290:  decision  of 
Lindley,  J.,  in,  overruled  in  Sheffield  Cor- 
poration V.  Barclay,  74  L.  J.  K.B.  747 ; 
[1906]  A.C.  392;  93  L.  T.  88;  64  W.  B. 
49;  69  J.  P.  886;  10  Com.  Cas.  287;  12 
Manson,  248;  3  L.  G.  B.  992;  21 T.  L.  B. 
642 398 

Anglo-Anstrian  Printing  and  Publishing 
Co.,  In  re ;  Isaae's  Case,  61  L.  J.  Ch.  481 ; 

[1892]  2  Ch.  168;  66  L.  T.  693;  40  W.  B. 
618:  followed  in  SaUon  v.  New  Beeston 
CycU  Co.,  68  L.  J.  Ch.  870;  [1899]  1  Ch. 
776 ;  80  L.  T.  521 ;  47  W.  B.  462 ;  6  Man- 
son,  238 861 

Anglo-Continental  Corporation  of  Western 
Australia,  67  L.  J.  Ch.  179 ;  [1898]  1  Ch. 
827;  78  L.  T.  157 ;  46  W.  B.  413;  6  Man- 
son,  184 :  distinguished  in  Mutoscope  and 
Biograph  Syndicate,  In  re,  68  L.  J.  Ch. 
417;  [1899]  1  Ch.  896;  81  L.  T.  22;  47 
W.B.620 479 

Anglo-French  Exploration  Co.,  In  re,  71 

L.  J.  Ch.  800 ;  [1902]  2  Ch.  845 ;  61  W.  B. 
8 ;  9  Manson,  432 ;  dicta  in,  disapproved  in 
Poole  V.  National  Bank  of  China,  76  L.  J. 
Ch.  458 ;  [1907]  A.C.  229 ;  96  L.  T.  889    .     341 

Anglo-Oriental  Carpet  Kanufaotnring  Co., 
In  re,  72  L.  J.  Ch.  458 ;  [1903]  1  Ch.  914 ;  88 
L.  T.  891 ;  61  W.  B.  634 ;  10  Manson,  207 : 
approved  but  distinguished  in  Ehrman 
Bros.,  In  re,  76  L.  J.  Ch.  817 ;  [1906]  2  Ch. 
697 427 

Annapolis,  The,  Lush.  366:  followed  in 
The  EnUlie  Galline,  72  L.  J.  P.  39 ;  [1903] 
P.  106;  88L.T.743  .         .  2418 

Anon.  V.  Anon.,  22  Beav.  481 ;  28  Beav. 
273 :  overruled  in  Poulett  Peerage  Claim, 
72  L.  J.  K.B.  924 ;  [1908]  A.C.  395  .         .     922 

ApoUinaris  Co.'s  Trade  Xarks,  In  re,  61 

L.  J.  Ch.  626,  644 ;  [1891]  2  Ch.  186,  223 ; 
65  L.  T.  6 :  explained  as  a  decision  upon 
a  question  of  fact  in  Bass,  Raicliff  d 
Qretton*s  Trade  Marks,  In  re,  71  L.  J.  Ch. 


NoTB.— TbZ.  II.  commences  at  col.  1179. 


Digitized  by 


Google 


cxii         TABLE  OF  CASES  FOLLOWED,   OVERBULED,  ETC. 


779;  [1902]  2  Oh.  679 ;  87  L.  T.  408 ;  61 

W.  B.  86 2686 

Appleby  v,  Keyen,  36  L.  J.  G.P.  831 ; 
L.  R.  2  C.P.  651 ;  16  L.  T.  669 :  foUowed 
in  Forman  v.  The  Liddesdale,  69  L.  J.  P.O. 
44 ;  [1900]  A.C.  190 ;  82  L.  T.  831 ;  9  Asp. 
M.C.  45 1949 

v. followed  in  The  Madras,  67 

L.  J.  P.  63 ;  [1898]  P.  90 ;  78  L.  T.  325    .  2415 

Apted,  In  the  gooda  of,  68  L.  J.  P.  128 ; 

[1899]  P.  272;  81  L.  T.  459:  followed  in 
BrassingUmf  In  the  goods  of,  71  L.  J.  P.  9 ; 
[1902]  P.  1;  85  L.  T.  644  .         .  2763 

Ardan  Bteamihip  Co.  v.  Weir,  41 6c.  L.  R. 
230;  distingnished  in  Jones  v.  Qreen,  73 
L.  J.  K.B.  601 ;  [1904]  2  K.B.  276 ;  90 
L.T.  768;  9  Com.  Gas.  20        .         .         .2336 

Argentino,  The,  69  L.  J.  P.  17 ;  14  App. 
Gas.  519;  61  L.  T.  706;  6  Asp.  M.C.  433 : 
principle  of,  applied  in  The  Baoine,  76 
L.  J.  P.  83 ;  [1906]  P.  273 ;  96  L.  T.  697  .  2402 

Argo,  The,  Swabey»  462:  considered  in 
Tha  Tactician,  76  L.  J.  P.  80;  [1907]  P. 
244 2384 

Annitage  v,  Laneashire  and  Torkihire 
BaUway,  71  L.  J.  K.B.  778;  [1902]  2  K.B. 
178;  86  L.  T.  883;  66  J.  P.  613:  con. 
sidered  in  Ch4Ulis  v.  London  and  South- 
western Railway,  74  L.  J.  K.B.  669; 
[1905]  2  K.B.  164 ;  93  L.  T.  330 ;  53  W.  R. 
613 1494 

Armitrong'i  Patent,  In  re,  14  Rep.  Pat. 
Gas.  747,  764 :  view  taken  in,  approved  in 
Alsop*s  Patent,  In  re,  76  L.  J.  Gh.  134; 
[1906]lGh.86;94L.T.38;  64W.R.323.  1788 

Amold'i  Sitote,  In  re,  39  L.  J.  Gh.  876 ; 
L.  R.  10  %.  262;  18  W.  R.  912:  not 
followed  in  Harrison  v.  Harrison,  70  L.  J. 
Gh.  661;  [1901]  2  Gh.  136;  86  L.  T.  89; 
49  W.  R.  618 2904 

Amot  V,  United  AfHean  Land  Co.,  70  L.  J. 
Gh.  806;  [1901]  1  Gh.  618;  84  L.  T.  809 ; 
49  W.  R.  322 ;  8  Manson,  179 :  distinguished 
in  Caratal  (New  Mines),  In  re,  71 L.  J.  Gh. 
883;  [1902]  2  Gh.  498;  87  L.  T.  437;  60 
W.  R.  672: 408 

Ash «.  Alb, 62 L.  J. P. 97;  [1893] P. 222; 
68  L.  T.  600:  followed  in  Kay  v.  Kay,  78 
L.  J.  P.  108 ;  [1904]  P.  382      .         .         .962 

Ashhnry  v.  WatMm,  64  L.  T.  Gh.  986; 
30  Gh.  D.  376 ;  64  L.  T.  27 :  distinguished 
in  Welshach  Incandescent  Oas  Light  Co,, 
In  re,  73  L.  J.  Gh.  104 ;  [1904]  1  Gh.  87 ; 
89  L.  T.  646;  52  W.  R.  327;  11  Manson, 
147 374 

Ashcroft  V.  Crow  Orchard  Colliery  Co.: 
considered  in  Harrowing  v.  Dupre,  7  Gom. 
Gas.  167 

Ashton,  In  re ;  Ingram  v,  Papillon,  66 
L.  J.  Gh.  731;  [1897]  2  Gh.  674 ;  77  L.  T. 
49 ;  46  W.  R.  138 :  mstinguished  in  Tan- 
credos  SeUlemeni,Inre,12  L.  J.  Gh.  324; 
[1903]  1  Gh.  716;  88  L.  T.  164;  61  W.  R. 
610 1884 


in  Thompsons.  Hickman,16L.  J.  Gh.  264; 
[1907]  1  Gh.  660;  96  L.  T.  464  .         .  1686 

Ashton-nnder-Lyne  Corporation  v,  Pngh, 
67  L.  J.  Q.B.  32;  [1898]  1  Q.B.  46;  77 
L.  T.  683 :  followed  in  Lodge  v.  Hudders- 
field  Corporation  (No.  1),  67  L.  J.  Q.B. 
568 ;  [1898]  1  Q.B.  847 ;  78  L.  T.  422 ;  62 
J.  P.  387 1406,  2738 

Ashnri t  v,  ICason,  44  L.  J.  Gh.  337 ;  L.  R. 
20  Eq.  226 ;  23  W.  R.  606 :  explained  and 
applied  in  Jackson  v.  Dickinson,  72  L.  J. 
Gh.  761;  [1903]  1  Gh.  947 ;  88  L.  T.  507   .  2590 

Aspin  V.  Sodden,  L.  R.  10  Gh.  394: 
followed  in  Barr  v.  Baird,  6  P.  624  .         .  1676 

Asten  t;.  Aston,  63  L.  J.  Gh.  834 ;  [1894] 
3  Gh.  260;  71  L.  T.  228:  approved  in 
Cheadle,  In  re ;  Bishop  v.  Holt,  69  L.  J. 
Gh.  753;  [1900]  2  Gh.  620;  83  L.  T.  297 ; 
49W.R.88 2867 

Aston,  In  re,  23  Gh.  D.  217 ;  48  L.  T.  195 ; 
31  W.  R.  801:  followed  in  Chetwynd's 
SeUlement,  In  re,  71  L.  J.  Gh.  852 ;  [1902] 
1  Gh.  692;  86  L.  T.  216;  60  W.  R.  861     .  2614 

Aston  Tnbe  Works  v.  Bnmbell,  78  L.  J. 
K.B.  208 ;  [1904]  1  KB.  635 ;  90  L.  T.  316 ; 
52  W.  R.  444;  20  T.  L.  R.  166:  dictain, 
approved  in  EveraU  v.  Brown,  75  L.  J. 
K.B.  960;  [1906]  2  K.B.  884;  96  L.  T. 
231 608 

Athill,  In  re,  60  L.  J.  Gh.  128 ;  16  Gh.  D. 
211 ;  29  W.  R.  809 :  followed  in  Pimm,  In 
re;  Sharps  v.  Hodgson,  91  L.  T.  190;  62 
W.R.648 2860 

Atlas,  The,  Lush.  618 :  followed  in  The 
August  Korff,  72  L.  J.  P.  58 ;  [1903]  P.  166 ; 
89  L  T.  194 2416 

Attack  V.  BramweU,  32  L.  J.  Q.B.  146; 
3  B.  &  S.  620;  9  Jur.  (n.8.)  892;  7  L.  T. 
740;  11  W.  R.  309:  followed  in  GrunneU 
V.  Welch,  76  L.  J.  K.B.  657 ;  [1906]  2  K.B. 
566;  64W.R.681 1194 

Attenborongh  v.  London  and  Bt.  Katha- 
rine's Book  Co.,  47  L.  J.  G.P.  763 ;  3  G.P. 
D.  460;  38  L.T. 404;  26W.R.  683:  dicta 
in,  followed  in  Mersey  Docks  and  Harbour 
Board,  Ex  parU,  68  L.  J.  Q.B.  640 ;  [1899] 

1  Q.B.  646;  80  L.  T.  143;  47  W.  R.  306  .  1106 

Att.-Oen.  V,  Acton  Local  Board,  62  L.  J. 
Gh.  108;  22  Gh.  D.  221 ;  47  L.T.  610;  31 
W.  R.  153 :  followed  in  Brown  v.  Dun- 
stable Corporation,  68  L.  J.  Gh.  498 ;  [1899] 

2  Gh.  378 ;  80  L.  T.  650;  47  W.  R.  638; 

63  J.  P.  619 1361 

Att.4ton.  V.  Ailoibory  (Karqnis),  67  L.  J. 
Q.B.  88 ;  12  App.  Gas.  672 ;  36  W.  R.  737 : 
discussed  in  Qist,  In  re,  73  L.  J.  Gh.  261 ; 
[1904]  1  Gh.  398 ;  90  L.  T.  36;  62  W.  R. 
422 1434 

Att.-Oen.  V,  Ashbourne  Becreation  Gronnd 
Co.,  72  L.  J.  Gh.  67 ;  [1903]  1  Gh.  101 ;  87 
L.  T.  661;  61  W.  R.  125;  67  J.  P.  78;  1 
L.  G.  R.  146 :  approved  in  DstxmpoK  Cor- 
poration V.  Toter,  72  L.  J.  Gh.  411 ;  [1908] 
1  Gh.  769;  88  L.  T.  113 ;  67  J.  P.  269;  1 
L.a.R.421 1892 


Ashton  t;.  Stock,  6  Gh.  D.  719:  followed  v, followed  in  AU.-Qen,   v. 

Nora.— Fb/.  II,  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES  FOLLOWED,  OVERRULED,  ETC.        cxiii 


Wimbledon  House  EsUUe  Co.,  73  L.  J.  Ch. 
593;  [1904]  2  Ch.  34;  91  L.  T.  163;  63 
J.  P.  341 ;  2  L.  G.  R.  828         .         .         .  1399 

Att-Gan.  v.  Biphotphated  €humo  Co.,  49 
L.J.Ch.68;  11  Ch.  D.  327 ;  40L.T.201; 
27  W.  R.  621  :  discussed  and  commented 
on  in  CorseUis  v.  London  County  Council^ 
76  L,  J.  Ch.  313 ;  [1907]  1  Ch.  704 ;  96 
L.  T.  614 ;  71  J.  P.  219;  5  L.  G.  R.  577    .  2710 

Att.-Gan.  v.  Brecon  Corporation,  48  L.  J. 
Ch.  153;  10  Ch.  D.  204 ;  40  L.  T.  62 ;  27 
W,  R.  332:  distinguished  in  AtL-Qen.  v. 
Swansea  Corporation,  67  L.  J.  Ch.  356 ; 
[1898]  1  Ch.  602 :  78  L.  T.  412  ;  46  W.  R. 
534;  62J.  P.  408 560 

V. distinguished  in  Leith  Cor- 
poration V.  Leith  Harbour  and  Docks  Com- 
missioners, 68  L.  J.  P.C.  109 ;  [1899]  A.C. 
508;  81  L.  T.  98 661 


AU..eea.  V.  Calvert,  26  L.  J.  Ch.  682 ; 
23  Beav.  248 :  applied  in  Perry  A  Imshouses, 
In  re,  68  L.  J.  Ch.  -66 ;  [1898]  1  Ch.  391 ; 
79L.  T.  366;  46W.  R.  360      ...     226 

Att.-Qen.  v.  Cecil,  39  L.  J.  Ex.  201; 
L.  R.  5  Ex.  263;  23  L.  T.  20;  18  W.  R. 
949 :  discussed  and  distinguished  in  WoU 
verton  (Baron)  v.  Att.-Oen.,  67  L.  J.  Q.B. 
829;  [1893]  A.C.  535 ;  79  L.  T.  68     .         .  2098 

Att.-6«B.  V.  OerkenweU  Yeitiy,  60  L.  J. 
Ch.  788;  [1891]  3  Ch.  527;  65  L.  T.  312; 
40  W.  B.  185 :  followed  in  Brown  v.  Dun- 
stabie  Corporation,  68  L.  J.  Ch.  493 ;  [1899] 
2  Ch.  378;  80  L.  T.  660 ;  47  W.  R.  538 ; 
63  J.  P.  519 1361 

Att.-6ai.  V.  Ceckermonth  Local  Board,  44 
L.  J.  Ch.  118 ;  L.  R.  18  Eq.  172 ;  80  L.  T. 
690;  22  W.  R.  619:  followed  in  AtU-Qen, 
V.  Dorchester  Corporation,  93  L.  T.  290 ;  69 
J.  P.  863 ;  3  L.  G.  R.  1237;  21  T.  L.  R. 


1364 


V,  approved  and  followed  in 

Att.-Oen,  V.  London  and  North- Western 
BaUway,  68  L.  J.  Q.B.  4 ;  [1899]  1  Q.B. 
72 ;  79  L.  T.  412 2004 

Att.een.  V.  Dobree,  69  L.  J.  Q.B.  223 ; 
[1900]  1  Q.B.  442;  81L.T.607;  48W.R. 
413 ;  64  J.  P.  24 :  followed  in  Att.-Qen.  v. 
Murray,  73  L.  J.  K.B.  66;  [1904]  1  K.B. 
165;  89  L.  T.  710;  52  W.  R.  258;  68 
J.  P.  89 2072 

Att.-eeB.  V.  Bodinflrton,  66  L.  J.  Q.B.  684 ; 
[1897]  2  Q.B.  373;  77  L.  T.  299;  46  W.R. 
667 ;  61  J.  P.  644 :  dicta  of  Righy,  L.J.,  in, 
approved  in  Inland  Revenue  Commis- 
sioners V.  Priestley,  70  L.  J.  P.C.  41 ;  [1901] 
A.C.  208;  84  L.  T.  700;  49  W.  R.  657      .  2077 

Att.-6en.  v.  Borking  Onardiant,  61  L.  J. 
Ch.  685;  20  Ch.  D.  595;  46  L.  T.  573;  30 
W.  R.  579:  distinguished  in  Foster  v. 
Warblington  Urban  Council,  75  L.  J.  K.B. 
514;  [1906]  1  K.B.  648 ;  94  L.  T.* 876 ;  64 
W.  B.  676 ;  4  L.  G.  R.  735 ;  70  J.  P.  233  .     867 

Att.-Oen.  V.  ^  Edison  Telephone  Co.  of 
London,  60  L.  J.  Q.B.  145 ;  6  Q.B.  D.  244 ; 
43  L.  T.  697;  29  W.  R.  428:  applied  in 
Postmaster-Oeneral  v.  National  Telephone 


Co.,  76  L.  J.  Ch.  353 ;  [1907]  1  Ch.  621 ; 

96  L.  T.  632 ;  71  J.  P.  221        ..         .  2513 


Att.-een.  V.  Fairley,  66  L.  J.  Q.B.  454 ; 
[1897]  1  Q.B.  698 ;  76  L.  T.  526 ;  45  W.  R. 
589 :  considered  in  Att.-Oen,  v.  Clarkson, 
69  L.  J.  Q.B.  81 ;  [1900]  1  Q.B.  156  ;  81 
L.  T.  617 ;  48  W.  R.  216.        .         .         .  2083 

Att.-Oen.  V.  Olendining,  92  L.  T.  87 :  fol- 
lowed in  Winans  v.  Reg.,  23  T.  L.  R.  705  .  2063 

Att.-Gen.  v.  Oreat  Eaitem  Bailway,  48 
L.  J.  Ch.  429 ;  11  Ch.  D.  449 ;  40  L.  T. 
265 ;  27  W.  R.  759 :  explained  in  London 
County  Council  v.  Att.-Oen.,  71  L.  J.  Ch. 
268;  [1902]  A.C.  165 ;  86  L.  T.  161;  50 
W.  R.  497  ;  66  J.  P.  340  .         .         .         .  2498 

Att.-Oen.  V.  Chreat  Weetem  Bailway,  L.  R. 
7  Ch.  767 :  followed  in  Att.-Oen.  v.  London 
and  North-Westem  Railway,  69  L.  J.  Q.B. 
26;  [1900]  1  Q.B.  78;  81  L.  T.  649;  63 
J.  P.  772 1014 

Att.-Oen.  V.  Haawell  Vrban  Cooncil,  69 
L.  J.  Ch.  626 ;  [1900]  2  Ch.  377 :  82  L.  T. 
778;  48  W.  R.  690:  appUed  and  foUowed 
in  Att.'Oen.  v.  Pontypndd  Urban  Council, 
74  L.  J.  Ch.  716;  [1905]  2  Ch.  441;  54 
W.  R.  61 ;  69  J.  P.  459  ;  3  Ij.  G.  R.  1259 ; 
21  T.  L.  R.  770 2499 


Att-Cton.  V.  Homer,  54  L.  J.  Q.B.  227 ; 
55  L.  J.  Q.B.  193;  14  Q.B.  D.  245;  11  App. 
Cas.  66;  54  L.  T.  281;  33  W.  R.  93;  84 
W.  R.  641 :  applied  in  Oingell  v.  Stepney 
Borough  Council,  75  L.  J.  K.B.  777 ;  [1906J 

2  K.B.  468 ;  95  L.  T.  146.  .         .  1450 

Att.-een.  V.  Jobnion,  72  L.  J.  K.B.  323 ; 
[1903]  1  K.B.  617;  88  L.  T.  445;  51  W.  R. 
487 ;  67  J.  P.  113  :  followed  in  Att.-Oen.  v. 
Holden,  72  L.  J.  K.B.  420;  [1903]  1  K.B. 
832;  88  L.  T.  729 ;  51  W.  R.  685  ;  67  J.  P. 
136 2075 

Att.-0en.  V.  Lamnlongli,  47  L.  J.  Ex.  555 ; 

3  Ex.  D.  214;  38  L.  T.  87;  26  W.  R.  323: 
applied  in  Att.-Oen.  v.  Smyth,  [1905]  2  Ir.R. 

553 2062 

Att.-Oen.  V.  Leedi  Corporation,  39  L.  J.  Ch. 
254,  711;  L.  R.  5  Ch.  583;  19  W.  R.  19: 
followed  in  Jordesonv.  Sutton  dc.  Oas  Co., 
68  L.  J.  Ch.  457 ;  [1899]  2  Ch.  217 ;  80 
L.  T.  815 908 

Att.-Oen.  V.  London  and  Bonth-Weitem 
Bailway,  21  T.  L.  R.  220:  explained  in 
Taff  Vale  Railway  v.  Pontypndd  Urban 
CoMnciZ,  93  L.  T.  126       ....  2499 

Att.-Oen.  V,  Xeyriok,  62  L.  J.  Ch.  313 ; 
[1893]  A.C.  1;  68  L.  T.  174 ;  1  R.  54 ;  57 
J.  P.  212:  diistinguished  in  Simcoe  v. 
Pethick,  67  L.  J.  Q.B.  919 ;  [1898]  2  Q.B. 
556 308 

Att.-Oen.  V.  Kntnal  Tontine  Wettminster 
Chambers  Aiiociation,  46  L.  J.  Ex.  886;  1 
Ex.  D.  469 ;  35  L.  T.  224 :  considered  in 
Orant  v.  Langston,  69  L.  J.  P.C.  66 ;  [1900] 
A.C.  383;  82  L.  T.  629;  64  J.  P.  644         .  2136 

Att.-Oen.  V.  Bewcaitle-npon-Tyne  Cor- 
poration, 68  L.  J.  Q.B.  1012 ;  [1899]  2  Q.B. 
478;  81  L.  T.  311;  48  W.  R.  38:  con- 
sidered in  Johnson  v.  Whitaker,  90  L.  T. 
536 708 


NoTB^—FoZ.  II.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


cxiv        TABLE  OF  CASES   FOLLOWED,   OVERRULED,   ETC. 


Att.-Oen.  for  Canada  v.  Atts.-Gen.  for  On- 
tario, Qaebec,  and  ITova  Scotia  (67  L.  J. 
P.O.  90  [1898]  A.O.  700),  be  regarded  as 
part  of  a  harbour 277 

Att.-Gen.  for  Ontario  v.  Att.-Oen.  for  Do- 
minion, 65  L.  J.  C.P.  26 ;  [1896]  A.C.  348  ; 
74  L.  T.  683:  followed  in  Att.-Oen.  for 
Manitoba  v.  Manitoba  Licence- Holders* 
Association,  71  L.  J.  P.O.  28 ;  [1902]  A.C. 
73  ;  85  L.  T.  591 ;  60  W.  B.  431        .         .     278 

Att.-Oon.  V.  Owen,  68  L.  J.  Q.B.  779; 
[1899]  2  Q.B.  263 ;  81  L.  T.  121 ;  63  J.  P. 
611 :  applied  in  St.  Albans  {DuTce)^  In  re ; 
Lcder  v.  St.  Albans  (Duke),  69  L.  J.  Ch. 
863 ;  [1900]  2  Ch.  873  ;  49  W.  B.  74.         .  2088 

V.  —  approved  in  Camjpbell,  In 

re,  71  L.  J.  K.B.  160;  [1902]  1  K.B.  113; 
85L.T.708 2084 

Att.-Gon.  17.  Fenrhyn,  83  L.  T.  103 ;  64 
J.  P.  562  :  considered  and  applied  in  Att.- 
Gen.  V.  Olossop,  75  L.  J.  K.B.  161 ;  [1906] 
1K.B.  284;  94L.T.  27;  64W.  B.376     .  2078 

Att.-Oen.  V.  Begent't  Canal  Co.,  73  L.  J. 
K.B.  50 ;  [1904]  1  K.B.  263 ;  89  L.  T.  699 ; 
52  W.  B.  211 ;  68  J.  P.  105 :  followed  in 
Att.-Qen.  v.  London  and  India  Docks  Co., 
95L.T.636 2145 

Att.-Oen.  V.  Bobinion,  [1901]  2  Ir.  B.  67  : 
approved  in  Att,-Oen.  v.  Murray,  72  L.  J. 
K.B.  408 ;  [1903]  2  K.B.  64 ;  88  L.  T.  474 ; 
51  W.  B.  572  ;  67  J.  P.  133.     .         .         .  2072 

Att.-Oen.  V.  Scott  (Ho.  2),  74  L.  J.  K.B. 
803  ;  [1906]  2  K.B.  160 ;  93  L.  T.  249 ;  69 
J.  P.  109 ;  3  L.  G.  B.  272 ;  21  T.  L.  B. : 
considered  in  Chichester  Corporation  v. 
Foster,  76  L.  J.  K.B.  33 ;  [1906]  1  K.B. 
167;  93L.T.760;  54W.B.199;  70  J.  P. 
73 ;  4  L.  G.  B.  205 2727 

Att.-Oen.  V.  Shrewsbury  (Kingsland) 
Bridge  Co.,  61  L.  J.  Ch.  746;  21  Ch.  D. 
752;  46  L.  T.  687;  80  W.  B.  916:  ap- 
proved and  followed  in  Att.-Oen.  v.  London 
and  North-Western  Bailway,  69  L.  J.  Q.B. 
26;  [1900]  1  Q.B.  88;  81  L.  T.  649;  63 
J.  P.  772 1014 

Att.-Oen.  t?.  Smyth,  [1905]  2  Ir.  B.  563 : 
followed  in  Lord  Advocate  v.  Henderson's 
TrusUes,lF.^eQ 2062 

Att.-Oen.  V.  Southampton  Corporation,  29 
L.  J.  Ch.  282 ;  1  Giff .  863  ;  6  Jur.  (n.8.)  36 ; 
1  L.  T.  165 :  discuEsed  and  distinguished 
in  Att.-Oen.  V.  Teddington  Urban  Council, 
67  L.  J.  Ch.  28;  [1898]  1  Ch.  66;  77  L.  T. 
426 ;  46  W.  B.  88 ;  61  J.  P.  825        .         .  1858 

Att.-Oen.  V.  Strange,  67  L.  J.  Q.B.  629 ; 
[1898]  2  Q.B.  39;  78  L.  T.  516;  46  W.  B. 
663 :  considered  and  applied  in  Att.-Oen. 
V.  Olossop,  76  L.  J.  K.B.  151 ;  [1906]  1 
K.B.  284 ;  94  L.  T.  27 ;  64  W.  B.  876        .  2078 

Att.-Oen.  v.  Teddington  Vrban  Council, 
67  L.J.  Ch.  23;  [1898]  1  Ch.  66;  77  L.  T. 
426;  46  W.  B.  88;  61  J.  P.  826:  followed 
in  Att.'Oen.  v.  Hanwell  Urban  Council,  69 
L.J.  Ch.89;  [1900]  1  Ch.  51 ;  81  L.T.  604; 
48W.  B.  69 1857 

V.  applied  and    followed  in 

Att.-Oen.  V.  Pontypridd  Urban  Council,  74 


K.-\J1j. 

L.  J.  Oh.  716  ;  [1905]  2  Ch.  441 ;  54  W.  B. 
61;  69  J.  P.  459;  3  L.  G.  B.  1259;  21 
T.  L.  B.  770 2499 

Att.-Oen.  V.  Thames  Oonserratorf,  1  H.  & 
M.  1;  8  Jur.  (n.s.)  1203;  11  W.  B.  163: 
followed  in  Chaplin  v.  Westminster 
Boroughy  70  L.  J.  Ch.  679;  [1901]  2  Ch. 
329 ;  86  L.  T.  88;  49  W.  B.  686        .         .  1632 

Att.Oen.  V.  Theobald,  24  Q.B.  D.  667 ;  62 
L.  T.  768;  38  W.  B.  627:  foUowed  in 
Lovell  and  Collard's  Contract,  In  re,  76 
L.  J.  Ch.  246;  [1907]  1  Ch.  249;  96  L.  T. 
382 2166 

Att.-Oen.  i;.  Tomline,  49  L.  J.  Ch.  377 ; 
14  Ch.  D.  58;  42  L.  T.  880;  28  W.  B. 
870 ;  followed  in  Musselburgh  Real  Estate 
Co.  V.  Musselburgh  (Frovost),  [1906]  A.C. 
491 1871 

Att.-Oen.  V.  Vigor,  8  Yes.  266 :  followed  in 
Lovwidge,  In  re,  71  L.  J.  Ch.  865 ;  [1902] 
2Ch.  859;  87  L.  T.  294  .  .         .  1730 

Att.-Oen.  V.  Worrall,  64  L.  J.  Q.B.  141 ; 
[1895]  1  Q.B.  99;  71  L.  T.  807;  43  W.  B. 
118 ;  59  J.  P.  467 :  followed  in  AU.-Oen.  v. 
Holden,  72  L.  J.  K.B.  420;  [1903]  1  K.B. 
832;  88  L.  T.  729  ;  51 W.  B.  685  :  67  J.  P. 
135 2075 

Att.-Oen.  V.  Wood,  66  L.  J.  Q.B.  622; 
[1897]  2  Q.B.  102  ;  76  L.  T.  654  ;  45  W.  B. 
663:  considered  in  Att.-Oen.  v.  Olossop,  76 
L.  J.  K.B.  199 ;  [1907]  1  K.B.  163 ;  96  L.  T. 
823;  23T.  L.B.  103        .  .         .  9070 

Auckland  (Lord)  v.  Wee tmineter  Local 
Board,  41  L.  J.  Ch.  723 ;  L.  B.  7  Ch.  597  ; 
26  L.  T.  961 ;  20  W.  B.  846 :  considered  in 
Orand  Junction  Waterworks  v.  Hampton 
Urban  Council,  67  L.  J.  Ch.  603;  [1898]  2 
Ch.  381 ;  78  L.  T.  673;  46  W.  B.  644;  62 
J.  P.  566 1405 

Austin  t;.  Bowling,  39  L.  J.  C.P.  260; 
L.  B.  5  C.P.  534;  22  L.  T.  721 ;  18  W.  B. 
1003 :  followed  and  applied  in  Sewell  v. 
National  Telephone  Co.,  76  L.  J.  Q.B.  196; 
[1907]  1  K.B.  667  ;  96  L.  T.  483        .         .  1447 

Auitralian  Joint4ltock  Bank,  In  re,  32 

L.  J.  N.C.  264;  W.  N.  (1897),  48;  distin- 
guished in  Melbourne  Brewery  and  Dis- 
tillery, In  re,  70  L.  J.  49  Ch.  198;  [1901]  1 
Ch.  453;  84L.  T.  228;  W.  B.  250     .         .     461 

Automatic  Weighing  Machine  Co.  v.  Com- 
bined Weighing  Machine  Co.,  6  Bep.  Pat. 
Cas.  475 :  followed  in  Saccharine  Corpora- 
tion v.  Anglo-Continental  Chemical  Works, 
70  L.  J.  Ch.  194 ;  [1901]  1  Ch.  414 ;  48 
W.  B.  444 1787 

AveiaU  v.  Wado,  LI.  &  G.  252 :  followed 
in  Tighe  v.  Dolphin,  [1906]  1  Ir.  B.  806    .  1781 

I  Azford  V.  Beid,  68  L.  J.  Q.B.  230;  22 
,  Q.B.  D.  648;  60  L.  T.  726;  37  W.  B.  291; 
63  J.  P.  611 :  distinguished  in  Birmingham 
Excelsior  Money  Society  v.  Haywood,  73 
L.  J.  K.B.  28 ;  [1904]  1  K.B.  35 ;  52  W.  B. 
84  . 989 

Ayertt  v.  Jenkini,  42  L.  J.  Ch.  690 ;  L.  B. 
16  Eq.  275;  29  L.  T.  126;  21  W.  B.  878: 
distinguished  in  Phillips  v.  Probyn,  68 


Note. —  Vol.  II.  commences  at  col.  1179. 


Digitized  by 


Google 


TABLE  OF  CASES  FOLLOWED,  OVERRULED,  ETC.         cxv 


li.  J.  Ch.  401 ;  [1899]  1  Ch.  811;  80  L.  T. 
513 1260 

AjlMlbrd  [Eul]  v.  Xonii,  42  L.  J.  Ch. 
646;  L.  B.  8  Ch.  484;  28  L.  T.  541;  21 
W.  B.  424:  followed  in  BretichUy  v. 
Biggins,  70  L.  J.  Ch.  788 ;  83  L.  T.  751     .     877 

Ayr  Harboiir  Ttofteet  i;.  Oiwald,  8  App. 
Gas.  628 ;  followed  in  Sauth-Easiem  Rail- 
way and  Wiffen*s  Contract^  In  re,  76  L.  J. 
Ch.  481 ;  [1907]  2  Ch.  366         .         .         .  1999 

AyxM  V,  Bnektridge,  71  L.  J.  K.B.  28: 
nol  followed  in  Qretoar  v.  Ct^edonian  Rail- 
way, 4  F.  895— Ct.  of  Sess.  .  1565 

Ayxet  V.  South  Australian  Banking  Go.,  40 
L.  J.  P.C.  22;  L.  B.  3  P.C.  548:  dis- 
tingidBhed  on  first  point  and  followed  on 
second  in  Batson  v.  Ijondon  School  Board, 
2L.G.  B.  116 1260 


:t7.]>iek,Xorrft  Go.,  74  L.  J.  K.B. 
596 ;  75  L.  J.  K.B.  569 ;  [1906]  2  K.B.  148 ; 
[1906]  A.C.  325;  93  L.  T.  329;  94  L.  T. 
802 ;  53  W.  B.  615 :  considered  in  Rimmer 
T.  Premier  Qas  Engine  Co.,  97  L.  T.  226  .  1532 

BaooB,  In  xe ;  Grissel  v.  Leathos,  62  L.  J. 
Ch.  445 ;  68  L.  T.  522 ;  41  W.  B.  478 : 
followed  in  Henry,  In  re;  Gordon  v. 
Oordon,  76  L.  J.  Ch.  74 ;  [1907]  1  Ch.  30 ; 
95  L.  T.  776 ^16 

not  followed  in  Perkins,  In  re, 

77  L.  J.  Ch.  16;  [1907]  2  Ch.  696     .         .  2518 

^not  followed  in  Dawson,  In 

re,  75  L.  J.  Ch.  604 ;  [1906]  2  Ch.  211 ;  94 
L.T.  817 ;  54  W.  B.  556  .  .         .  2516 

Baeon  v,  Bacoa,  5  Yes.  331 :  applied  in 
De  Clifford  (Lord),  In  re;  De  Clifford 
(Lords  V.  Quilter,  69  L.  J.  Ch.  828 ;  [1900] 
2  Ch.  707;  83  L.  T.  160    .         .         .         .  2610 

Badeloj  v,  GonsoUdatod  Bank,  57  L.  J. 
Ch.  468;  38  Ch.  D.  238;  59  L.  T.  419; 
35  W.  B.  136 :  foUowed  in  Norton  v.  Yates, 
75  L.  J.  K.B.  262;  [1906]  1  K.B.  112;  54 
W.  B.  183 61 

Badbam,  In  xe;  Palmer,  ex  parte,  10 
Morrell,  252 ;  69  L.  T.  356 :  distinguished 
in  Dunkley,  In  re,  74  L.  J.  K.B.  963 ;  [1905] 
2K.B.  688;  93L.  T.  248  ...       79 

Badiifke  Aailin-  vnd  Soda-Vabrik  v, 
Basle  Ghsmical  Works  Bindsohedler,  67 
L.  J.  Ch.  141;  [1898]  A.C.  200;  77  L.  T. 
573 ;  46  W.  B.  255 :  discussed  in  British 
Motor  SyndicaU  v.  Taylor,  69  L.  J.  Ch.  377 ; 
[1900]  1  Ch.  577 ;  82  L.  T.  106  ;  48  W.  B. 
345 1793 

considered  in  British  Motor 

Syndicate  v.  Taylor,  70  L.  J.  Ch.  21 ;  [1901] 

1  Ch.  122 ;  83  L.  T.  419 ;  49  W.  B.  183     .  1791 

Bagge  V,  Xawby,  22  L.  J.  Ex.  236; 
8  Ex.  641 :  consid^ed  in  Onmnel  v.  Welch, 
74  L.  J.  K.B.  925;  [1906]  2  K.B.  660; 
9BL.T.269 1194 

Baggs,  IB  re,  63  L.  Ji  Ch.  612;  [1894] 

2  Ch.  416n. ;  71  L.  T.  138 :  considered  and 
foUowed  in  8.  S,  B.,  In  re,  75  L.  J.  Ch. 


522  ;   [1906]  1  Ch.  712  ;   94  L.  T.  599 ; 

54  W.  B.  429 1442 

Baggi,  In  re  {cont.) :  followed  in  De 
Moleyns  and  Harrises  Contract,  In  re, 
[1908]  1  Ch.  110      ...         .  1422,  1435 

Baglan  Hall  Colliory  Go.:  followed  in 
Leinster  Contract  Corporation,  In  re, 
[1902]  1  Ir.  B.  349 376 

Bagskawos  v.  Beaeon,  67  L.  J.  Q.B.  658 ; 
[1898]  2  Q.B.  173 ;  78  L.  T.  776 ;  46  W.  B. 
618 :  distinguished  in  Jones  v.  Biemstein, 
68  L.  J.  Q.B.  267  ;  [1899]  1  Q.B.  470 ; 
80  L.  T.  157  ;  47  W.  B.  239      .         .         .  1197 

BaUe  V,  Bane,  41  L.  J.  Ch.  300 ;  L.  B.  13 
Eq.  497 ;  26  L.  T.  283  ;  20  W.  B.  634 : 
applied  in  Turner,  In  re ;  Wood  v.  Turner, 
76  L.  J.  Ch.  492;  [1907]  2  Ch.  126; 
96  L.  T.  798 2475 

Bailey  v,  Bailey,  53  L.  J.  Q.B.  583 ; 
13  Q.B.  D.  865  :  applied  in  Robins  v. 
RoHns,  76  L.  J.  K.B.  649;  [1907]  2  K.B. 
13 ;  96  L.  T.  787 944 

Bailey  v,  Biehardson,  9  Hare,  734 :  fol- 
lowed  in  Eunt  v.  Luck,  70  L.  J.  Ch.  30; 
[1901]  1  Ch.  46;  88  L.  T.479;  49  W.  B. 
155 2626,  2647 

Bailey  v,  Watson,  67  L.  J.  Q.B.  802 ; 
[1898]  2  Q.B.  270 ;  78  L.  T.  720 :  overruled 
in  White  v.  Headland's  Patent  Electric 
Storage  Battety  Co,,  68  L.  J.  Q.B.  354 ; 
[1899]  1  Q.B.  t07  ;  80  L.  T.  442 ;  47  W.  B. 
273 673,608 

Bailey  ft  Leetham,  Sx  parte,  38  L.  J.  Ch. 
485  ;   L.    B.  8   Eq.  94  ;   20  L.  T.  301 ; 

17  W.  B.  1079 :  followed  in  Wenbom,  In 
re,  74  L.  J.  Ch.  283;  [1906]  1  Ch.  413; 

92  L.  T.  228;  53  W.  B. 332 ;  12 Man6on,45    441 

Bain  v.  Fotkergill,  43  L.  J.  Ex.  243 ; 
L.B.  7  H.L.  158;  31L.  T.387;  23W.B. 
201 :  rule  in  expUined  in  Day  v.  Single- 
ton, 68  L.  J.  Ch.  593 ;  [1899]  2  Ch.  320 ; 
81L.T.306;  48W.  B.  18        .  .2629 

V.  considered   in   Jones   v. 

Gardiner,  n  L.  J.  Ch.  93;  [1902]  1  Ch. 

191 ;  86  L.  T.  74 ;  60  W.  B.  265  .  2633 

V.  distinguished  in  Holli- 

well  V.  Seacombe,  75  L.  J.  Ch.  289  ;  [1906] 

1  Ch.  426 ;  94  L.  T.  186;  54  W.  B.  355     .  2673 

Bainbridge  v.  Smith,  41  Ch.  D.  462  ; 
60  L.  T.  879;  37  W.  B.  694 :  discussed  in 
Sutton  V.  English  and  Colonial  Produce 
Co.,  71  L.  J.  Ch.  685;  [1902]  2  Ch.  602 ; 
87  L.  T.  438 ;  50  W.  B.  671       ..         •     349 

V.  applied  in  Boschoek  Pro- 
prietary Co.  V.  Fuke,  75  L.  J.  Ch.  261 ; 
[1906]  1  Ch.  148 ;  94  L.  T.  398 ;  54  W.  B. 
359 ;  13  Manson,  100       .         .         .         .349 

Bainbrigge  v.  Browne,  50  L.  J.  Ch.  622 ; 

18  Ch.  D.  188;  44  L.  T.  706;  29  W.  B. 
782:  distingniished  in  De  Witte  v.  Addi- 
son, &0Ij.T.2ffr    876 

Bainei,  In  re,  86  L.  T.  691  :  observa- 
tions in,  as  to  E.  A.  B.,  In  re  (71  L.  J. 
K.B.  366 ;  [1902]  1  K.B.  457),  disapproved 
in  Pilling,  In  re,  72  L.  J.  K.B.  892 ;  [1903] 

2  K3.  60 ;  88  L.  T.  667 ;  61  W.  B.  465;  10 
Manson,  142 157 


NoTB.— Foi.  IT.  commences  at  col.  1179. 


h  2 


Digitized  by  LjOOQIC 


cxvi        TABLE  OF  CASES  FOLLOWED,   OVERRULED,  ETC. 


Baixd  V.  Higginbetham,  3  F.  673 :  fol- 
lowed in  M'Gowan  v.  Smith,  [1907]  S.C.  648  1568 

Balrar,  In  re,  79  L.  T.  343 :  approved  in 
Otoen  V.  Qibbons,  71  L.J.  Ch.  338;  [1902] 
ICh.  636;  86L.  T.  671  .         .         .         .2849 

Baker  V.  Btepheni,  36  L.  J.  Q.6. 236;  L.  R. 

2  Q.B.  523 ;  8  B.  «k  S.  438 ;  16  W.  R.  902 : 
applied  in  Baring-Oould  v.  Sharpington 
Pick  and  SJuyoel  Syndicate,  67  L.  J.  Gh. 
622  ;    [1898]  2  Oh.    633  ;   79  L.  T.  186 ; 

47  W.  R.  23 41 

Bak0rv.8ntUm,6L.  J.Cb.264;  1  Keen, 
224  :  discnssed  in  Piercy,  In  re ;  Whit- 
wham  V.  Piercy,  67  L.  J.  Ch.  297 ;  [1898] 
lCh.566;  78L.T.  277;  46W.R.603     .     224 

Baldwin  v.  Boehe,  6  Ir.  Kq.  R.  110 :  fol- 
lowed in  Saunders  v.  Shafto,  74  L.  J. 
Ch.  110;  [1906]  1  Oh.  126;  91  L.  T.789; 
63W.  R.424 1889 

Balkis  Confolidated  Co.  v.  Tomkinson, 
68  L.  J.  Q.B.  134 ;  [1893]  A.C.  396 ;  69  L.  T. 
696;  42  W.  R.  204:  followed  and  applied 
in  Dixon  v.  Kennatoay,  69  L.  J.  Ch.  601 ; 
[1900]  1  Oh.  833 ;  82  L.  T.  627  .         .386 

Ball,  In  It,  [1899]  2  Ir.  R.  313 :  distin- 
guished in  Bennett,  In  re,  76  L.  J.  K.B. 
134;  [1907]  1  K.B.  149;  96  L.  T.  887  ;  14 
Manson,  6 107 

Ball,  In  xe ;  Blattery  v.  BaU,  68  L.  J.  Ch. 
232 ;  40  Ch.  D.  11 ;   69  L.  T.  800 :  ex- 

?lained  in  Barkworth   v.  Barkworth,  76 
,.  J.  Ch.  764 2898 

distinguished  in  Bradbury,  In 

re ;  Wina  v.  Bradbury,  73  L.  J.  Ch.  691 ; 
90L.  T.  824 

Ball  V.  Bay,  L.  R.  8  Ch.  467 ;  28  L.  T. 
346;  21  W.  R.  282:  considered  in  Att.- 
Qen,  V.  Cole,  70  L.  J.  Ch.  148 ;  [1901]  1  Ch. 
206 ;  83  L.  T.  725 ;  66  J.  P.  88  .  1760 

V. applied  in  Sanders-Clark  v. 

Orowenor  Mansums  Co.,  69  L.  J.  Ch.  679 ; 
[1900]  2  Ch.  373 ;  82  L.  T.  768 ;  48  W.  R. 
670 1769 

Balian  v.  Mj,  Viotoria  ft  Go.,  6  T.  L.  R. 
346 :  applied  in  Thorley  v.  Orchis  Steam- 
ship Co.,  76  L.  J.  K.B.  696;  [1907]  1  K.B. 
660 ;  96  L.  T.  488;  12  Com.  Gas.  251        .  2366 

Bamford  v.  Tnrnloy,  31  L.  J.  Q.B.  286; 

3  B.  &  S.  62 ;  6  L.  T.  721 :  applied  in 
Colwell  y.  St.  Pancras  Borough  Council, 
73  L.  J.  Ch.  276;  [1904]  1  Ch.  707;  90 
L.  T.  168 ;  62  W.  R.  523 ;  68  J.  P.  286 ; 
2L.  G.  R.  518 1768 

V,  —  considered  in  Att.-Cfen.  v. 

Cole,  70  L.  J.  Ch.  148 ;  [1901]  1  Ch.  205 ; 
83L.  T.725;  66  J.  P.  88  .         .         .1760 

Bandj  V.  Gartwright,  22  L.  J.  Ex.  285; 
8  Ex.  913;  1  W.  R.  416:  foUowed  in 
Budd-ScoU  V.  Daniell,  71  L.  J.  K.B.  706 ; 
[1902]  2  K.B.  351 ;  87  L.  T.  392 ;  51  W.  R. 
184 1236 

Bank  of  Bngland  v.  Yagliaao,  60  L.  J. 
Q.B.  145;  [1891]  A.C.  107;  64  L.  T.  853; 
89  W.  R.  657 :  distinguished  in  Vinden  v. 
Hughss,  74  L.  J.  K.B.  410 ;  [1905]  1  K.B. 
795 ;  58  W.  R.  429 164 


Bankes  v.  Small,  56  L.  J.  Ch.  832 ;  86 
Ch.  D.  716 :  applied  in  Qaskell  <t  Walters' 
Contract,  In  re,  75  L.  J.  Ch.  603;  [1906] 
2  Ch.  1 ;  96  L.  T.  658      .         .         .         .660 

Bankrnptoy  Kotioe,  In  re;  Official  Be- 
oeiyer,  ez  parte,  64  L.  J.  Q.B.  429 ;  [1895] 

1  Q.B.  609;  72  L.  T.  312 ;  43  W.  R.  305  ; 

2  Manson,  164 :  applied  in  Owen,  In  re ; 
Peters,  ex  parte,  70  L.  J.  K.B.  92 ;  83  L.  T. 

672 ;  49  W.  R.  379;  8  Manson,  24    .         .80 

Banks  v.  Braithwaite,  32  L.J.  Ch.  36; 
8  L.  T.  80 ;  10  W.  R.  612 :  questioned  in 
Saunders,  In  re;  Saunders  v.  Oore,  67 
L.  J.  Ch.  66;  [1898]  1  Ch.  17;  77  L.  T. 
460 ;  46  W.  R.  180 2097 

Banks  v.  (Hbson,  34  L.  J.  Ch.  691 ;  34 
Beav.  666;  13  W.  R.  1012:  considered  in 
Burchell  v.  Wilde,  69  L.  J.  Gh.  314 ;  [1900] 
1  Ch.  551 ;  82  L.  T.  676 ;  48  W.  R.  491     .  1781 

Barelay,  Ez  parte ;  Joyee,  In  re,  43  L.  J. 

Bk.  187 ;  L.  R.  9  Ch.  676;  30  L.  T.  479 ; 
22  W.  R.  608 :  applicability  of  rule  in, 
considered  in  Johns  v.  Ware,  68  L.  J.  Ch. 
156 ;  [1899]  1  Ch.  369 ;  80  L.  T.  112 ;  47 
W.  R.  202 ;  6  Manson,  38         ...     176 

Baring,  In  re ;  Jenne  v.  Baring,  62  L.  J. 
Ch.  60;  [1893]  1  Ch.  61;  67  L.  T.  702; 
41  W.  R.  87 ;  3  R.  37 :  discussed  in  Tom- 
linson.  In  re;  Tomlinson  v.  Andrew,  67 
L.  J.  Ch.  97;  [1898]  1  Ch.  232;  78  L.  T. 
12 ;  41  W.  R.  87 797 

differed  from  in  Betty,  In  re ; 

Betty  V.  Att.-Gen.,  68  L.  J.  Ch.  436 ;  [1899] 

1  Gh.  821 ;  80  L.  T.  676  .         .         .         .796 

not  followed  in  Gjers,  In  re  ; 

Cooper  V.  Qjers,  68  L:  J.  Ch.  442;  [1899] 
2Ch.  64;  80L.  T.  689;  47W.  R.  636       .     797 

Baring  and  Donlton,  In  re,  61  L.  J.  Q.B. 
704 :  distinguished  in  Belcher  v.  Boedean 
School  dc.  Co.,  65  Jj.T.  468     ...       31 

Barinff-Oonld  and  Sharpington  Oombinad 
Piek  and  ShoTol  Byndieate,  In  re,  68  L.  J. 
Ch.  429;  [1899]  2  Ch.  80 ;  80  L.  T.  739 ; 
47  W.  R.  564 :  applied  in  Paine  v.  Cork 
Co.,  69  L.  J.  Ch.  156 ;  [1900]  1  Ch.  308  ; 
82  L.  T.  44 ;  48  W.  R.  325 ;  7  Manson,  225    324 

Barker  v.  Barker  (74  L.  J.  P.  74) :  ap- 
proved and  followed  in  Wenham  v.  Wen- 
ham,  95  h.T.  MS    971 

Barker  v.  Hemming,  6  Q.B.  D.  609 :  fol- 
lowed in  David  v.  Bees,  73  L.  J.  K.B.  729 ; 
[1904]  2  K.B.  436 ;  62  W.  R.  579  .     678 

Barker  v.  Palmer,  51  L.  J.  Q.B.  110;  8 
Q.B.  D.  9;  46  L.  T.  480;  30  W.  R.  59: 
dictum  of  Grove,  J.,  in,  followed  in  Sv)eet- 
land  V.  Turkish  Cigarette  Co.,  80  L.  T. 
472;  47  W.  R.  511 609 

Barkworth  v.  Tonng,  26  L.  J.  Ch.  153 ; 

3  Jur.  (n.b.)  34 ;  4  Drew.  1 ;  6  W.  R.  156 : 
approved  in  Holland,  In  re ;  Qregg  v. 
Holland,  71  L.  J.  Ch.  618;  [1902]  2  Gh. 
360;  86  L.  T.  542;  60  W.  R.  676      .         .878 

Barlow  V.  Twntt,  60  L.  J.  M.C.  104 ; 
[1891]  2  Q.B.  107 ;  65  L.  T.  148 ;  89  W.  R. 
640;  55  J.  P.  682:  followed  in  Firth  v. 
McPhail,  74  L.  J.  K.B.  458  ;  [1905]  2  K.B. 


Note.— Fb^  II.  commences  al  col.  1179 


Digitized  by  LjOOQIC 


TABLE  OF  CASES  FOLLOWED,  OVEREULED,  ETC.       cxvii 


300;  92L.T.667;  69J.P.203;  3L.G.R. 
478 1342 

Barlow*!  WiU,  In  re,  56  L.  J.  Ch.  795; 
36Ch.D.  287;  57L.T.95;  85W.R.737: 
considered  and  distingnished  in  Didisheim 
r,  London  and  Westminster  Bank,  69  L.  J. 
Ch.  443  ;  [1900]  2  Ch.  15  ;  82  L.  T.  738 ; 
48  W.  R.  601 1444 

Banund  OuUe  Vrbaa  Gonneil  v.  Wilton, 
71  L.  J.  Ch.  825 ;  [1902]  2  Ch.  746 ;  87 
li.  T.  279 ;  51  W.  R.  102 :  considered  in 
South-West  Suburban  Water  Co.  v.  St. 
Marylebone  Guardians,  73  L.  J.  KB.  347  ; 
[1904]  2  K.B.  174 ;  52  W.  R.  378 ;  68  J.  P. 
257;  2L.  G.  R.  567  .         .  2685 

BuBOi,  Esparto,  65  L.  J.  Ch.  394 ;  [1896] 
A.C.  146;  74  L.  T.  153;  44  W  R.  433;  3 
Hanson,  63 :  considered  and  explained  in 
Civil,  Naval,  and  Military  Outfitters,  In  re, 
68  L,  J.  Ch.  164;  [1899]  1  Ch.  215;  80 
L.  T.  241 ;  47  W.  R.  233 ;  6  Hanson,  100      472 

Banos  v.  Baeotor,  1  Y.  &  C.  C.  C.  401 : 
explained  in  Tighs  v.  Dolphin,  [1906]  I  Ir. 
R.  306 1731 

lanott  V.  enildfoid  (Earl).  24  L.  J.  Ex. 
281;  11  Ex.  19;  1  Jur.  (n.b.)  1142;  3 
W.  R.  406 :  approved  and  applied  in  Ocean 
Accident  dc.  Corporation  v.  Ilford  Oas  Co., 
74  li.  J.  K.B.  799 ;  [1905]  2  K.B.  493        .  1717 

Bamon  V.  Howard,  69  L.  J.  Q.B.  955 ; 
11903]  2  Q.B.  784 ;  88  L.  T.  301 :  considered 
and  followed  in  Broum  v.  Dimbleby,  73  L.  J. 
K.B.  36 ;  [1904]  1  K.B.  28 ;  89  L.  T.  424 ; 
62W.  R.  53 989,993 

Bamett  v.  Wkeolor,  10  L.  J.  Ex.  102 ;  7 
H.  &  W.  864 ;  considered  in  relation  to 
provisions  of  Conveyancing  Act,  1881,  in 
HigheU  A  Bird's  Contract,  In  re,  72  L.  J. 
Ch.  220;  [1903]  1  Ch.  287 ;  87  L.  T.  697 ; 
51  W.  R.  227 2646 

Bamkart  v.  Qrooiuliioldi,  9  Moore  P.C. 
18 :  followed  in  Hunt  v.  Luck,  70  L.  J.  Ch. 
30;  83L.T.479 2647 

t?. followed  in  Hunt  v.  Luck, 

71Ii.J.Ch.239;  [1902]  1  Ch.  428 ;  86L.T. 

68;  60W.  R.291 2626 

Barratt,  Xz  parte,  1  Glyn.  <fe  J.  827 : 
approved  and  followed  in  Morris,  In  re ; 
James  v.  London  and  County  Banking  Co., 
68  L.  J.  Ch.  299;  [1899]  1  Ch.  485;  80 
L.  T.  37  ;  47  W.  R.  324 ;  6  Hanson,  178  .    135, 

142 

Barroll,  Esparto ;  PamoU,  In ro,  44  L.  J. 
Bk.  138;  L.  R.  10  Ch.  512;  33  L.  J.  115 ; 
23  W.  R.  846 :  applied  in  Hart  v.  Porthgain 
Harbour,  72  L.  J.  Ch.  426:  [1903]  1  Ch. 
690;  88  L.  T.  341;  61  W.  R.  461      .         .  2945 

Barrett  v.  Xarkham,  41  L.  J.  H.C.  118 ; 
L.  R.  7  O.P.  405 ;  27  L.  T.  313:  followed 
in  Madden  v.  Rhodes,  75  L.  J.  E.B.  329; 
[1906]  1  K.B.  534 ;  94  L.  T.  741 ;  54  W.  R. 
373 2667 

Barrio  v,  PoniTiaii  Corporation,  2  Com. 
Cas.  60:  followed  in  Newman  and  Dale 
Steamship  Co.  and  British  and  South 
American  Steamship  Co.,  In  re,  72  L.  J. 


K.B.  110;  [1903]  1  K.B.  262;  87L.T.614; 

8  Com.  Cas.  87 ;  9  Asp.  H.C.  361      .  2840,  2864 

Barrington,  In  ro;  Oamlon  v.  Lyon,  66 

L.J.  Ch.  175;  33Ch.D.628;  56L.T.87; 
36  W.  R.  164 :  not  followed  in  Fullerion*s 
WtU,  In  re,  76  L.  J.  Ch.  662 ;  [1906]  2  Ch. 
138;  94L.  T.  167 1684 

Barrow  Hamatito  Stool  Go.,  In  ro,  60  L.  J. 
Ch.  869;  [1900]  2  Ch.  846;  83  L.  T.  397 : 
explained  by  Cozens-Hardy,  L.J.,  in  Hoare 
dt  Co.,  In  re,  73  L.  J.  Ch.  601 ;  [1904]  2  Ch. 
208;  91L.  T.  115;  63W.R.  61  .     344 

Barrow  v.  loaaos,  60  L.  J.  Q.B.  179; 
[1891]  1  Q.B.  417 ;  64  L.  T.  686 ;  39  W.  R. 
338 ;  66  J.  P.  517 :  followed  in  Eastern 
Telegraph  Co.  v.  Dent,  68  L.  J.  Q.B.  664 ; 
[1899]  1  Q.B.  835;  80  L.  T.  469        .         .  1207 

V. applied  in  Eastern  Telegraph 

Co.  V.  Dent,  78  L.  T.  713  .  1207, 1221 

Barry  v.  PoruTiam  Corporation,  66  L.  J. 
Q.B.  191;  [1896]  1  Q.B.  208;  73  L.  T. 
678;  44  W.  R.  487:  followed  in  Sea  In- 
surance  Co.  v.  Carr,  69  L.  J.  Q.B.  964 ;  49 
W.R.  66 20,1984 

BartoU  v.  ©ray,  71 L.  J.  K.B.  115 ;  [1902] 
1  K.B.  226;  85  L.  T.668;  60  W.R.  310; 
66  J.  P.  308 :  followed  in  Weavings  v.  Kirk 
d  BandaU,  73  L.  J.  K.B.  77 ;  [1904]  1  K.B. 
213;  89  L.  T.  677;  52  W.  R.  209;  68 
J.  P.  91 1644 

Barton  v.  Qainor,  27  L.  J.  Ex.  390;  3 
H.  &  N.  387 ;  dicta  in,  approved  and  fol- 
lowed in  Swanley  Coal  Co.  v.  Denton,  76 
L.  J.  K.B.  1009 ;  [1906]  2  K.B.  873  .         .     178 

Barton-npon-Hnmbor  and  Diotriot  Water 
Go.,  In  ro,  42  Ch.  Div.  686:  followed  St. 
NeoU  Water  Co.,  In  re     ,        .         .         .     449 

Barwiok  v.  English  Joint^took  Bank,  36 
L.  J.  Ex.  147;  L.  R.  2  Ex.  259;  16  L.  T. 
461 ;  15  W.  R.  877 :  followed  in  Qiblan  v. 
National  Amalgamated  Labourers*  Union, 
72  L.  J.  K.B.  907;  [1903]  2  K.B.  600;  89 
L.  T.  386 2559 

V. approved  in  Citizens*  Life 

Assurance  Co.  v.  Broton,  73  L.  J.  P.C.  102 ; 
[1904]  A.C.  423 ;  90  L.  T.  739  .         .         .563 

followed  in  Robb  v.  Goto,  6 


F.  90— Ct.  of  Sess. 


1976 


Batokot  V.  London  niostratod  Standard 
Co.,  69  L.  J.  Ch.  35;  [1900]  1  Ch.  73;  81 
L.  T.  609;  48  W.  R.  66:  overruled  in  part 
in  HUdesheimer  v.  Faulkner,  70  L.  J.  Ch. 
800 ;  [1901]  2  Ch.  652 ;  49  W.  R.  708     668,  666 

Bas^M  t;.  Mattkewi,  36  L.  J.  M.C.  93; 
L.  R.  2  C.P.  684 ;  16  L.  T.  417 ;  15  W.  R. 
839 :  followed  in  Bynoe  v.  Bank  of  Eng- 
land, 71  L.  J.  K.B.  208;  [1902]  1  K.B. 
467;  86  L.T.  140;  50  W.R.  359      .         .1736 

BasMt  V.  Bt.  Loran,  71  L.  T.  718 ;  43 
W.  R.  165:  discussed  and  followed  in 
Qosulin,  In  re,  75  L.  J.  Ch.  88;  [1906] 
ICh.  120;  64  W.R.  193  ...     497 

Bate,  In  ro,  69  L.  J.  Ch.  277 ;  48  Ch.  D. 
600;  62  L.  T.  659:  point  in,  treated  as 
overruled  in  Roberts,  In  re,  72  L.  J.  Ch. 


NOTB.— 7o{.  IT.  oommenoes  at  col.  1179. 


Digitized  by 


Google 


cxviii      TABLE  OF  CASES  FOLLOWED,  OVERRULED,   ETC. 


38;  [1902]  2  Gh.  834;  87  L.  T.  523;   61 
W.R.9 2878 

Bateman  v.  Poplar  Diitriet  Board,  56  L.  J. 
Oh.  149;  83  Oh.  D.  860;  65  L.  T.  374: 
followed  in  Qreater  London  Property  Co.  v. 
Foot,  68  L.  J.  Q.B.  628 ;  [1899]  1  Q.B.  972 ; 
80  L.  T.  390;  47  W.R.541 ;  63  J.  P.  420  .  1646 

Batei,  In  re;  Hodson  v.  Batei,  76  L.  J. 
Ch.  29;  [1907]  1  Ch.  22;  95  L.  T.  763: 
followed  in  Wilsotiy  In  re ;  Moore  v.  Wilson, 
76  L.  J.  Ch.  210;  [1907]  1  Oh.  394;  96 
L.  T.  463 2515 

Bates  V.  Bates,  19  L.  J.  N.C.  67 ;  W.  N. 
(1834),  129:  not  followed  in  Greenwood, 
In  re,  70  L.  J.  Ch.  326;  [1901]  1  Ch.  887; 
84  L.  T.  118 ;  49  W.  R.  461      .  .     496 

Bates  V.  XOomiick  (8  Ir.  Jur.  N.S.  239) 
followed  in  Allen  v.  Small,  [1904]  2  Ir.  R. 
705 9 

Bathnrst  Borough  i;.  Macpherson,  48  L.  J. 
P.O.  61;  4  App.  Oas.  266;  41  L.  T.  778: 
explained  in  Lambert  v.  Lowestoft  Cor- 
poration, 70  L.  J.  K.B.  333 ;  [1901]  1  K.B. 
590;  84  L.  T.  237 ;  49  W.  R.  316 ;  65  J.  P. 
326         ......         .  1367 

Batton  V.  Wedgwood  Goal  and  Iron  Co., 
54  L.  J.  Oh.  686 ;  29  Oh.  D.  317 ;  52  L.  T. 
212;  33  W.  R.  303:  order  in,  followed  in 
London  United  Breweries,  In  re,  76  L.  J. 
Oh.  612;  [1907]  2  Oh.  511         ...     438 

BattishiU  v.  Boed,  25  L.  J.  O.P.  290;  18 
0.  B.  696;  4  W.  R.  603:  foUowed  in 
Da-nper  v.  Bassett,  70  L.  J.  Oh.  657 ;  [1901] 
2  Ch.  350 ;  84  L.  T.  632 ;  49  W.  R.  636     .     736 

Batty  V.  HiU,  1  H.  &  M.  264;  2  N.  R. 
265 ;  8  L.  T.  791 ;  11  W.  R.  745 :  foUowed 
in  TaUerman  v.  Dowsing  Radiant  Heat 
Co.,  68  L.  J.  Ch.  618;  [1900]  1  Ch.  1 ;  48 
W.  R.  146 2526 

Bawtree  v.  Great  Horth-West  Central 
Bailwaj,  14  Times  L.  R.  418:  applied  in 
Duder  v.  Amsterdamsch  Trustees  Kantoor, 
71  L.  J.  Oh.  618;  [1902]  2  Ch.  132;  87 
L.T.  22;  50W.  R.551    .         .         .         .1907 

Bazendale  v.  London,  Ohatham,  and  Dover 
BaUway,  44  L.  J.  Ex.  20 ;  L.  R.  10  Ex.  36 ; 
32  L.  T.  330 ;  23  W.  R.  167 :  discussed  and 
distinguished  in  Agius  v.  Oreat  Western 
Railway,  68  L.  J.  Q.B.  312 ;  [1899]  1  Q.B. 
413 ;  80  L.  T.  140;  47  W.  R.  403      .         .     678 

Baxter  v.  Taylor,  1  N.  <fe  M.  14 ;  4  B.  & 
Ad.  72 :  followed  in  Damper  v.  Bassett,  70 
L.  J.  Oh.  657;  [1901]  2  Oh.  350;  84  L.  T. 
682;  49  W.  R.  636 736 

Bayley  v.  Great  Western  Bailway,  26 
Ch.  D.  434;  51  L.  T.  337:  discussed  and 
distinguished  in  Att.-Oen.  v.  Teddington 
Urban  Council,  67  L.  J.  Ch.  23 ;  [1898]  1 
Ch.  66;  77  L.T.  426;  46  W.  R.  88  ;  61  J.  P. 
826 1353 

Baylis  v.  Jiggent,  67  L.  J.  Q.B.  793 ; 
[1898]  2  Q.B.  815 ;  79  L.  T.  78 :  followed 
in  Lumby  v.  Faupel,  83  L.  T.  662 ;  61  W.  R. 
622;  67  J.  P.  202;  1  L.  G.  R.  493    .         .  1246 

Baynet  v.  Uoyd,  64  L.  J.  Q.B.  787; 
[1896]  2  Q.B.  610 ;  78  L.  T.  260 ;  44  W.  R. 
828;  69  J.  P.  710:  discussed  in  Jones  v. 


Lavington,  72  L.  J.  K.B.  98 ;  [1903]  1  K.B. 
268;  88  L.  T.  223  ;  51  W.  R.  161      .         .  1237 

Beak's  EsUte,  In  re,  41  L.  J.  Ch.  470; 
L.  R.  18  Eq.  489 ;  26  L.  T.  281 :  followed ; 
in  Beaumont,  Inre ;  Beaumont  v.  Ewba/nk, 
71  L.  J.  Oh.  478 ;  [1902]  1  Oh.  889 ;  86 
L.T.410;  60W.R.  389.         .         .         .2803 

Beal,  Ez  parte,  37  L.  J.  Q.B.  161 ;  L.  R. 
3  Q.B.  387 ;  9  B.  &  S.  396 ;  18  L.  T.  285  ; 
16  W.  R.  852:  followed  in  Baschet  v. 
London  Illustrated  Standard  Co.,  69  L.  J. 
Oh.  86;  [1900]  1  Ch.  73;  81  L.  T.  609 ;  48 
W.  R.  66 656 

approved  in  Hildesheimer  v. 

Faulkner,  70  L.  J.  Ch.  800;  [1901]  2  Ch. 

562 ;  85  L.  T.  822  ;  49  W.  R.  703      .         .     553 

Beale's  Marriage  Settlement,  In  re,  74 
L.  J.  Oh.  67;  [1905]  1  Oh.  256;  92  L.  T. 
268;  63  W.  R.  216;  21  T.  L.  R.  101: 
followed  in  Wright,  In  re ;  Whitworth  v. 
Wright,  75  L.  J.  Ch.  600;  [1906]  2  Ch. 
288;  94  L.T.  696;  64  W.R.  516      .         .     783 

Bealey  v,  Bhaw,  6  East,  208:  approved 
in  WhiU  V.  White,  76  L.  J.  P.O.  14 ;  [1906] 
A.0. 72;  94  L.T.  66  .         .         .  2702 

Boar  Island  Defence  Works  and  Doyle, 
In  re,  [1903]  1  Ir.  R.  164:  applied  in 
Londor^  United  Tramways,  In  re,  75  L.  J. 
Oh.  223 ;  [1906]  1  Oh.  634 ;  94  L.  T.  608 ; 
54  W.  R.  328 1272 

Beard,  In  re ;  Bimpion  v.  Board,  67  L.  J. 
Ch.  887 ;  68  L.  T.  629 ;  36  W.  R.  619 :  dis- 
tinguished in  Barfield,  In  re;  Chodman 
V.  Child,  84  L.  T.  28        .  .         .  2869 

Beardman  v.  Wilson,  38  L.  J.  C.P.  91 ; 
L.  R.  4  O.P.  67;  19  L.  T.  282;  17  W.  R. 
64 :  followed  and  applied  in  Lewis  v.  Baker, 
74  L.  J.  Ch.  39 ;  [1905]  1  Ch.  46 ;  91  L.  T. 
744 1182,  1194 

Beardsley  v.  Glddings,  73  L.  J.  K.B.  378 ; 
[1904]  1  K.B.  847 ;  90  L.  T.  651 ;  63  W.  R. 
78 :  considered  in  Brooks  v.  Bradshaw,  73 
L.  J.  K.B.  839;  [1904]  2  K.B.  798;  91 
L.  T.  535;  53  W.  R.  13;  63 -J.  P.  614;  2 
L.  G.  R.  1007 1864 

Beattie  v.  Ebnry  (Lord),  41  L.  J.  Ch.  804 ; 
L.  R.  7  Oh.  777 ;  27  L.  T.  398 ;  20  W.  R. 
994 :  ohservations  of  Hellish,  Ij.J.,  in,  ap- 
plied in  Halbot  v.  Lens,  70  L.  J.  Ch.  125; 
[1901]  1  Ch.  344 ;  83  L.  T.  702 ;  49  W.  R. 
214 1951 

I     Beatty  v,  GiUbanks,  61  L.  J.  M.C.  117 ; 

9  Q.B.  D.  303 ;  47  L.  T.  194 ;  31  W.  R.  276 ; 
I  46  J.  P.  789 ;  16  Cox  CO.  138 :  considered 

in  Wise  v.  Dunning,  71  L.  J.  K.B.  166 ; 

[1902]  1  K.B.  167;  85  L.  T.  721 ;  60  W.  R. 

317;  66  J.  P.  212 

Beanehamp  (Earl)  v.  Madreefleld  Over- 
1,  42  L.  J.  O.P.  32 ;  L.  R.  8  O.P.  846 ; 


1169 


27  L.  T.  606 :  followed  in  Bristol  (Marguis) 

V.  Beck,  96  L.  T.  65 ;  71J.  P.  99      .         .  1807 

Beanmont  v.  Bowers,  69  L.  J.  Q.B.  600 ; 
[1900]  2  Q.B.  204 ;  83  L.  T.  126;  48  W.  R. 
667 :  disapproved  in  Hudson  v.  Oribble,  72 
L.  J.  K.B.  242;  [1903]  1  K.B.  617;  80 
L.  T.  186;  61  W.  R.  467 ;  67  J.  P.  86;  1 
L.  G.  R.  292 2129 


NoTB.— Fo{.  II.  commences  at  coU  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES  FOLLOWED,   OVERRULED,  ETC.        cxix 


BMunont  v.  Meredith,  3  V.  <fe  B.  180: 
explained  in  Lead  Co,*8  Workmen^s  Fund 
Society,  In  re,  73  L.  J.  Ch.  628;  [1904] 
2Ch.  196;  52  W.B.671  ...     887 

Bebb  V.  Buuiy,  1  K.  &  J.  216;  1  Jur. 
(n.8.)  203 :  applied  in  Craven's  Mortgage, 
In  re  ;  Davies  v.  Craven,  76  L.  J.  Ch.  661 ; 
[1907]  2  Ch.  448 2120 

BeehnanaUad  Exploration  Co.  v,  London 
Trading  Bank,  67  L.  J.  Q.B.  986;  [1898] 
2  Q3.  658;  79  L.  T.  270:  approved  and 
followed  in  EdeUtein  v.  Schuler,  71  L.  J. 
K.B.  572 ;  [1902]  2  K.B.  144 ;  87  L.  T.  204 ; 
50  W.  B.  493 ;  7  Com.  Cas.  172        .         .  1755 

Boekott  V.  Bamsdale;  Hodgion,  In  re,  55 
L.J.Ch.241;  31Ch.D.177;  64L.T.222; 
34  W.  R.  127 :  obeervations  of  Bowen,  L.J., 
in,  adopted  and  applied  in  M^Leod  v.  Power, 
67  li.  J.  Ch.  551 ;  [1898]  2  Ch.  295 ;  79  L.  T. 
67;47W.  R.  74 803 

V,  —^  followed  in  Bawlinson  v. 

ScWes,  79  L.  T.  350        ....     839 

Beekett  v.  Tower  Auets  Co.,  60  L.  J.  Q.B. 
493;  [1891]  1  Q.B.  638;  64  L.  T.  497;  39 
W.R.  438;  55  J.  P.  438:  followed  in 
MeOor't  Trustee  v.  Maas,  71  L.  J.  K.B.  26 ; 
[1902]  1  K.B,  187;  85  L.  T.  490;  40  W.  R. 
Ill;  8Manflon,341         ....     174 

BeeUniMn  v.Hamblet,  69  L.  J.  Q.B.  431 ; 
[1900]  2  Q.B.  18 ;  82  L.  T.  459 ;  5  Com. 
Cas.  217:  dictum  of  Kennedy,  J.,  in, 
followed  and  approved  in  Anderson  v. 
Beard,  69  L.  J.  Q.B.  610;  [1900]  2  Q.B. 
260 ;  82  L.  T.  714 ;  5  Com.  Cas.  261         .  1976 

Boekwith,  Bx  parte,  67  L.  J.  Ch.  164; 
[1898]  1  Ch.  324;  78  L.  T.  155;  46  W.  R. 
376;  5  Manson,  168:  followed  in  Dover 
Coalfield  Extemiofi,  In  re,  76  L.  J.  Ch. 
434;  [1907]  2  Ch.  76;  96  L.  T.  837;  14 
Manson,  156 360 

Beaeh  v.  St.  Yincent  (Lord),  19  L.  J.  Cb. 
130;  3  De  G.  A  Sm.  678:  followed  in 
Stephens,  In  re;  Kilby  v.  Betls,  73  I/.  J. 
Ch.  3 ;  [1904]  1  Ch.  322 ;  91  L.  T.  167 ;  52 
W.R.89 3 

Beatton  Pneomatie  Tyre  Oo.,  In  re,  83 

L.  J.  N.C.  188;  W.  N.  (1898),  34:  dis- 
tingoiahed  in  North-  West  Argentine  Ra/iU 
way.  In  re,  70  L.  J.  Ch.  9;  [1900]  2  Ch. 
882;  83L.T.675;  49  W.  R.  134     .         .     480 

14  Times  L.  R.  388:  con- 
sidered in  North-West  Argentine  Railway, 
In  re,  70  L.  J.  Ch.  9 ;  [1900]  2  Ch.  882; 
49W.R.  134 480 


•«.  look,  36  L.  J.  Ch.  865;  L.  R. 
4  £q.  537 ;  15  W.  R.  1221 :  disapproved  in 
iJiZey  v.  floiZ,  79  L.  T.  244       .         .         .  1724 

BelehMT  17.  Williams,  45  Ch.  D.  510;  63 
L.  T.  673 ;  39  W.  R.  266 :  dissented  from 
in  Vase,  In  re,  84  L.  T.  761      .         .         .  1766 

BtU,  In  re;  Jelfery  v.  Sales,  65  L.  J.  Ch. 
188;  [1896]  1  Ch.  1 ;  73  L.  T.  391;  44 
W.  R.  99:  considered  and  applied  in 
Hockey  v.  Western,  67  L.  J.  Ch.  166 ;  [1898] 
1  Ch.  350;  78  L.  T.  1;  46  W.  R.  312        .  1715 

Ball  V,  Banks,  3  Man.  <fe  G.  258 ;  3  Sc. 
(n.r.)  487 :  followed  in  Chetwynd  v.  AUen, 


68  L.  J.  Ch.  160;  [1899]  1  Ch.  353;  80 

L.  T.  110;  47  W.  R.  200  .         .         .         .  1727 

BeU  V.  HoUbj,  42  L.  J.  Ch.  266:  ap. 
proved  in  Bailey,  Worthington  d  Cohen's 
Contract,  In  re,  [1908]  1  Ch.  26;  77  L.  J. 
Ch.  1 2273 

BeU  V.  Lore,  52  L.  J.  Q.B.  290;  53  L.  J. 
Q.B.  257 ;  10  Q.B.  D.  547 ;  9  App.  Cas. 
286;  48  L.  T.  592;  51  L.  T.  1;  32  W.  R. 
725;  47  J.  P.  468,  516:  discussed  in 
Hayles  v.  Pease,  63  L.  J.  Ch.  222 ;  [1899] 

1  Ch.  567 ;  80  L.  T.  220;  47  W.  R.  370     .  1676 

Bellerqphon  (HJi.S.),  In  re,  44  L.  J. 
Adm.  5;  33  L.  T.  412;  3  Asp.  M.C.  58: 
followed  in  Joseph  Hargreaves,  In  re,  69 
L.  J.  Ch.  183 ;  [1900]  1  Ch.  347 ;  82  L.  T. 
132;  48  W.  R.  241 471 

Belmore  (Ooanteu)  v.  Kent  Ooontj  Ooon- 
oU,  70  L.  J.  Ch.  501 ;  [1901]  1  Ch.  873 ;  84 
L.  T.  523;  49  W.  R.  459;  65  J.  P.  456 : 
distingnished  in  Harvey  v.  Truro  Rural 
CounoU,  72  L.  J.  Ch.  705 ;  [1903]  2  Ch.  638 ; 
89L.  T.  90 2711 

Bolt  V.  Lawes,  53  L.  J.  Q.B.  249 ;  12 
Q.B.  D.  356;  50 L.  T.  441 ;  32  W.  R.  607  : 
overruled  in  Watt  v.  WaU,  74  L.  J.  K.B. 
438;  [1906]  A.C.  115;  92  L.  T.  480;  63 
W.  R.  547;  69  J.P.  249  .         .         .         .  1940 

Balton V.  Bosby,  68  L.  J.  Q.B.  859 ;  [1899] 

2  Q.B.  380;  81  L.  T.  196  ;  47  W.  R.  636 ; 
63  J.  P.  709  :  followed  in  Tromans  v. 
Hodkinson,  72  L.  J.  K.B.  21 ;  [1903]  1 
K.B.  30 ;  87  L.  T.  549 ;  51  W.  R.  286;  67 

J.  P.  30 898 

And  in  Rex  v.  Deaville,  72  L.  J.  K.B.  272 ; 
[1903]  1  K.B.  468 ;  88  L.  T.  32 ;  51  W.  R. 
604;  67  J. P.  82 898 

Bandy,  In  re ;  Wallace  v.  Bandy,  64  L.  J. 
Ch.  170;  [1895]  1  Ch.  109;  71  L.  T.  750; 
43  W.  R.  345:  not  followed  in  Clutter- 
buck's  Settlement,  In  re,  73  L.  J.  Ch.  698 ; 
[1905]  1  Ch.  200;  53  W.  R.  10  .         .  2278 

— not  followed  in  Clutterbuck's 

Settlement,  In  re ;  Bloxam  v.  Clutterbuck, 

73  L.  J.  Ch.  698 ;  63  W.  R.  10         .         .  2278 

Banatt  v.  Wyndham,  4  De  G.  F.  &  J. 
259 :  followed  in  Raybould,  In  re ;  Ray- 
bould  V.  Turner,  69  L.  J.  Ch.  249 ;  [1900] 

1  Ch.  199 ;  82  L.  T.  46;  48  W.  R.  301       .  2611 

Banfordt^.  Sims,  67  L.  J.  Q.B.  665 ;  [1898] 

2  Q.B.  641 ;  78  L.  T.  718;  47  W.  R.  46 : 
approved  in  Du  Cros  v.  Lambourne,  76 
L.  J.  K.B.  50;  [1907]  1  K.B.  40;  95  L.  T. 
782;  70  J.  P.  525;  5  L.  G.  R.  120;   23 

T.  L.  R.  3 646 

Banlarig,  The,  58  L.  J.  P.  24 ;  14  P.  D. 
3 ;  60  L.  T.  238 ;  6  Asp.  M.C.  360 :  followed 
in  The  August  Korff,  72  L.  J.  P.  53 ;  [liK)3] 
P.  166;  89L.T.194        ....  2416 

Bennett  v.  Honldsworth,  46  L.  J.  Ch.  646 ; 
6  Ch.  D.  671 :  dictum  in,  followed  in  Ver- 
non, In  re.  Garland  v.  Shiw,  95  L.  T.  48  .  2896 

B^nsania  v,  Thames  and  Kersey  Marina 
Insnranca  Co.,  66  L.  J.  Q.B.  666;  [1897] 
A.C.  609;  77  L.  T.  282;  46  W.  B.  78;  8 
Asp.  M.C.  315 :  applied  in  Tumbull,  Mar- 
tini Co.  V.  Hull  Underwriters' Association, 


Note.— VbZ.  II,  commences  at  col.  1179. 


Digitized  by 


Google 


cxx         TABLE  OF  CASES   FOLLOWED,   OVEEEULED,  ETC. 


COL. 

69  L.  J.  Q.B.  688 ;  [1900]  2  Q.B.  402 ;  82 

L.  T.  818  ;  5  Com.  Gas.  248   ..    .  1059 

Berens  v.  Fellows,  56  L.  T.  391;  85 
W.  R.  856 :  followed  in  Owen  v.  Qibbom, 
84L.T.  381 2849 

Bamiaa,  The,  57  L.  J.  P.  65;  13  App. 
Cas.  1;  58  L.  T.  423;  36  W.  R.  870:  fol- 
lowed in  The  Harvest  Home,  74  L.  J.  P.  3 ; 
[1904]  P.  409 2387 

Besant  i;.  Wood,  12  Ch.  D.  605 ;  40  L.  T. 
445 :  considered  in  Kunski  v.  Kunskif  68 
L.J.  P.  18 977 

Betty,  In  re ;  Betty  v.  Att.-Oen.,  63  L.  J. 
Ch.  435 ;  [1899]  1  Ch.  821 ;  80  L.  T.  675  : 
followed  in  G/crs,  In  re ;  Cooper  v.  Ojers, 
63  L.  J.  Ch.  442 ;  [1899]  2  Ch.  54 ;  80 
L.  T.  639;  47  W.  R.  535  .         .         .         .     797 

Bayan  v.  Orawshay,  71  L.  J.  K.B.  49 ; 
[1902]  1  K.B.  25 :  foUowed  in  Hughes  v. 
Summerlee  and  Mossend  Iron  and  Steel 
Co,,  5  F.  784— Ct.  of  Sess.        .         .         .  1592 

Beyan  v.  Habgood,  80  L.  J.  Ch,  107 ;  1 
J.  &  H.  222  :  commented  upon  and  dis- 
sented from  in  Boyce  v.  Edbrooke,  72  L.  J. 
Ch.  647  ;  [1903]  1  Ch.  836 ;  88  L.  T.  344  ; 
51  W.  R.  424 2237 

Bewley  v.  Atkinton,  49  L.  J.  Ch.  153; 
13  Ch.  D.  283 ;  41  L.  T.  603 ;  28  W.  R. 
638 :  distinguished  in  Gardner  v.  Hodgson's 
Kingston  Brewery  Co.,  70  L.  J.  Ch.  504 ; 
[1901]  2  Ch.  198;  84  L.  T.  373;  49  W.  R. 
421 717 

Biekerton  v.  Walker,  55  L.  J.  Ch.  227 ; 
31  Ch.  D.  151;  53  L.  T.  731;  34  W.  R. 
141:  distinguished  in  Powell  v.  Browne, 
97  L.  T.  167 1893 

V, applied  in  Bateman  v.  Hunt, 

73  L.  J.  K.B.  782 ;  [1904]  2  K.B.  530 ;  91 

L.  T.  331 ;  52  W.  R.  609  .  .         .  1728 

Biggf  V.  Hoddinott,  67  L.  J.  Ch.  540 ; 

[1898]  2  Ch.  307  ;  79  L.  T.  201 ;  47  W.  R. 
84  :  foUowed  in  Santley  v.  Wtlde,  68  L.  J. 
Ch.  681 ;  [1899]  2  Ch.  474 ;  81  L.  T.  393  .  1697 

V,  distinguished  in  Rice  v. 

Noakes,  69  L.  J.  Ch.  635;  [1900]  2  Ch. 
445;  82  L.  T.  784;  48  W.  R.  629      .         .  1146 

Bilkam,  In  re ;  Bnehanan  v.  Hill,  70  L.  J. 
Ch.  618 ;  [1901]  2  Ch.  169 ;  84  L.  T.  499 ; 
49  W.  R.  483 :  distinguished  in  Friend's 
Settlement,  In  re  ;  Cole  v.  Allcot,  75  L.  J. 
Ch.  14 ;  [1906]  1  Ch.  77 ;  93  L.  T.  739 ;  54 
W.  R.  295 2269 

Bindley  v.  Mnlloney,  L.  R.  7  Eq.  343 ;  20 
L.  T.  203:  distinguished  in  Spark's 
Trusts,  In  re,  73  L.  J.  Ch.  259 ;  [1904]  1 
Ch.  451 ;  90  L.  T.  54 ;  52  W.  R.  426  .     980 

Binstead,  In  re ;  Dale,  ex  parte,  62  L.  J. 
Q.B.  207 ;  [1893]  1  Q.B.  199 ;  68  L.  T.  31 ; 
41  W.  R.  452 ;  9  MorreU,  319 :  applied  in 
Ou^n,  In  re;  Peters,  ex  parte,  70  L.  J. 
K.B.  92;  83  L.  T.  572;  49  W.  R.  379;  8 
Manson,  24 80 

Birch  V.  Cropper;  Brldgewater  VaTigation 
Co.,  In  re,  59  L.  J.  Ch.  122;  14  App.  Cas. 
525 ;  61  L.  T.  621 ;  38  W.  R.  401 ;  1  Meg. 
872 :  distinguished  in  Muloscope  and  Bio- 


graph  Syndicate,  In  re,  68  L.  J.  Ch.  417 ; 
[1899]  ICh. 896;  81L.T.  22;  47W.R.520 


479 


Birch  V.  Cropper;  Bridgewater  Navigation 
Co.,  In  re,  59  L.  T.  Ch.  122 ;  14  App.  Cas. 
625;  61  L.  T.  621;  38  W.  R.  401;  1  Meg. 
372 :  considered  in  Anglo-ContinentaZ  Cor- 
poration of  Western  Australia,  In  re, 67  L.  J. 
Ch.  179;  [1898]  1  Ch.  327 ;  78  L.  T.  157; 
46  W.  R.  413  ;  5  Manson,  184  .         .      479,  480 

Birch  V,  Joy,  3  H.L.  C.  565 :  applied  in 
Fletcher  v.  Lancashire  and  Yorkshire  Rail- 
way, 71  L.  J.  Ch.  590;  [1902]  1  Ch.  901; 
50  W.  R.  423 ;  66  J.  P.  631       .         .  1679,  2705 

Birch  V.  Sheiratt,  36  L.  J.  Ch.  925 ;  L.  R. 
2Ch.644;  17L.T.  153;  16W.R.30:  con- 
sidered in  Boden,  In  re,  76  L.  J.  Ch.  100 ; 
[1907]  1  Ch.  132 ;  95  L.  T.  741 

BirchgroTO  Steel  Co.  v.  Midland  Bail- 
way,  5  Ry.  A  Can.  Traff.  Cas.  229 :  approved 
in  Pickfords  v.  London  and  North-Western 
Railway,  74  L.  J.  K.B.  634 ;  [1905]  1  K.B. 
752;  92  L.  T.  607 ;  53  W.  R.  468      . 


2820 


2020 


1701 


Bird,  In  re;  ETani,Inre;  Dodd  v.  Eyani, 
70  L.  J.  Ch.  514;  [1901]  1  Ch.  916;  84 
L.  T.  294  ;  49  W.  R.  599  :  distinguished  in 
Atkinson,  In  re;  Barbers'  Co.  v.  Orose- 
Smith,  73  L.  J.  Ch.  585  ;  [1904]  2  Ch.  160; 
90  L.  T.  825 

Bird's  Tmits,  In  re,  3  Ch.  D.  214  :  con- 
sidered in  Hoke's  Estate  Act,  In  re,  82 
L.  T.  556;  48W.R.  507  .... 

Birkett,  In  re,  47  L.  J.  Ch.  846 ;  9  Ch.  D. 
576 ;  39  L.  T.  418 ;  27  W.  R.  164 :  foUowed 
in  Rogerson, Inre,  70 L.  J.  Ch.  444 ;  [1901] 
1  Ch.  715 ;  84  L.  T.  200  .         .         .  2886 

Birideyv.  PreegraTe,  1  East,  220:  words 
in,  explained  in  The  Leitrim,  71  L.  J.  P. 
108;  [1902]  P.  256;  87  L.  T.  240      .         .  1062 

Birmingham,  Dudley,  and  District  Bank- 
ing Co.  i?.  Boss,  88  Ch.  D.  295 ;  59  L.  T.  609 ; 
36  W.  R.  914 :  followed  and  applied  in 
Burrows  v.  Lang,  70  L.  J.  Ch.  607 ;  [1901] 
2Ch.  502;  84L.  T.623;  49W.  R.  564      .     730 

V. applied  and  followed  in  God- 
win V.  Schweppes,  71  L.  J.  Ch.  438 ;  [1902] 
1  Ch.926;  86  L.  T.  377;  50  W.  R.  409      .     718 

V.  distinguished    in    InUr- 

national  Tea  Co.'s  Stores  v.  Hobbs,  72 
L.  J.  Ch.  543;  [1903]  2  Ch.  165;  88  L.  T. 
725 ;  51  W.  R.  615 734 

Bisgood  t).  VUe  Yalloy  Co.,  75  L.  J.  Ch. 
379;  [1906]  1  Ch.  747;  94  L.  T.  304 ;  54 
W.  R.  397  ;  13  Manson,  126 :  distinguished 
in  Fuller  v.  White  Feather  Reward,  Lim., 
75  L.  J.  Ch.  393;  [1906]  1  Ch.  823;  18 
Manson,  136 446 

Bishop  V.  BiikiM  Consolidated  Co.,  59  L.  J. 
Q.B.  665, 671 ;  25  Q.B.  D.  512, 619 ;  63  L.  T. 
601 ;  39  W.  R.  99 :  statements  of  the  law 
in,  adopted  and  applied  in  Longman  v. 
Bath  Electric  Tramways,  74  L.  J.  Ch.  424  ; 
[1905]  1  Ch.  646;  92  L.  T.  743;  58  W.  R. 
480;  12  Manson,  147        ....     885 

Bishop  t;.  Xlliott,  24  L.  J.  Ex.  229 ;  11  Ex. 
I  113;  3  W.  R.  454:  applied  in   Lamboum 


If  OIK.— Vol.  II.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE   OF  CASES  FOLLOWED,   OVERRULED,   ETC\        cxxi 


V.  McLeUan,  72  L.  J.  Ch.  617 ;  [1903]  2  Ch. 
268;  88  li.  T. 748;  51  W.  R. 694       .         .  1213 

Biiksp  V.  BmjTBM  and  Otuaba  Baihrmy, 
64  L.  J.  Ch.  617;  [1895]  2  Ch.  265;  72 
L.T.773;  43  W.  R.  647  ;  2  Man8on,429: 
not  followed  in  Crichton^s  Oil  Co,^  In  re^ 
71  L.  J.  Ch.  531 ;  [1902]  2  Ch.  86 ;  86  L.  T. 
787 478 

BUek  V,  Williams.  64  L.  J.  Ch.  137 ; 
[1395]  ICh. 408;  43W.R.346;  2Man8on. 
86 :  applied  in  Barclay  v.  Poole,  76  L.  J. 
Ch.  488 ;  [1907]  2  Ch.  284         .         .         .  2489 

Blackbitni  and  Distriet  Benefit  Building 
Boeietj  V.  Cimliife,  Brooks  ft  Co.,  54  L.  J. 
Ch.  1091 ;  29  Ch.  D.  902 ;  53  L.  T.  741 ; 
followed  in  Bantuttyne  v.  Mclvor  .  1949 

BlaeUAT  V.  Webb,  2  P.  Wms.  883 :  con- 
sidered in  Ca^es  v.  DaUon,  86  L.  T.  129    .  2831 

Blaekmoro  v.  Bristol  and  Bxeter  Bailway, 
27  L.  J.  Q.B.  167 ;  8  E.  &  B.  1086;  4  Jur. 
(s.s.)  657 ;  6  W.  R.  336 :  approved  in  Cough- 
Un  V.  Q%llx9(m,  68  L.  J.  Q.B.  147 ;  [1899]  1 
Q.B.  145 ;  79  L.  T.  627 ;  47  W.  R.  113  67 

BUekaora  v,  Wliite,  68  L.  J.  Q.B.  180 ; 
U8991 1  Q.B.  293;  80  L.  T.  79;  47  W.R. 
448:  distinguiBhed  in  QaiUyraith  v.  Poyn- 
ton,  74  li.  J.  K.B.  649 ;  [1905]  2  K.B.  258     544 

Blaekmore  v,  Tates,  36  L.  J.  Ex.  121 ; 

L.  R.  2  Ex.  225;  16  L.  T.  288;  15  W.  R. 

750:  approTed  in  St^igg  y.  Medway  NavU 
g<Uim  Co,,  72  L.  J.  Ch.  177 ;  [1903]  1  Ch. 
169;  87  L.  T.  705 ;  51  W.  R.  329      .         .     411 

Blaekwall  v.  Pennant,  22  L.  J.  Ch.  155 ; 
9  Hare,  551 :  followed  in  Bavemworth,  In 
f«,73L.  J.  Ch.847  ....  2870 

V.  16  Jur.  420:  followed  in 

RavensvDorih,  In  re,  74  L.  J.  Ch.  353; 
[1905]  2Ch.  1 ;  92  L.  T.  490    .         .         .  2870 

Blair  t;.  Dnnean,  71  L.  J.  P.C.  22; 
[1902]  A.C.  37;  86  L.  T.  157;  60  W.  R. 
369 :  dictum  of  Lord  Davey  in,  applied  in 
PcwdoCj  In  re ;  McLaughlin  y.  Att.-Qen,, 
75  li.  J.  Ch.  455;  [1906]  2  Ch.  184;  94 
L.T.  667;  54W.  R.561.         ...     224 

Blake  v,  Blake,  49  L.  J.  Ch.  393 ;  15  Ch.  D. 
481 ;  42  L.  T.  724 ;  28  W.  R.  647 :  con- 
sidered and  explained  in  Dowsett,  In  re,  70 
L.  J.  Ch.  149 ;  [1901]  1  Ch.  398 ;  49  W.  R. 
268 2811 

V, application  of,  considered  in 

Moses,  In  re ;  BeddingUm  y.  Beddington, 
71  L.  J.  Ch.  101;  [1902]  1  Oh.  100;  85 
L.  T.  596 2812 


I  V.  Gale,  56  L.  J.  Ch.  559 ;  32  Ch.  D. 
571,577;  55L.T.234;  84W.R.555:  dis- 
tingaished  in  Fludyer,  In  re ;  Wing  field  y. 
Erskine,  67  L.  J.  Ch.  620;  [1898]  2  Ch. 
662;47W.  R.  5      .         .         .         .     849,2100 

Blake  v,  Jones,  1  Had.  &  Br.  227n. :  not 
followed  in  Inman,  In  re,  72  L.  J.  Ch. 
120;  [1903]  1  Ch.241;  88  L.  T.  178;  51 
W.R.  188 795 

Blakeleyt;.  MoUer,  88  L.  T.  90 ;  67  J.  P. 
51 :  approyed  in  CivU  Service  Co-operative 
Society  y.  General  Steam  Navigciiion  Co,, 


72  L.  J.  K.B.  938  ;  [1903]  2  K.B.  756 ; 
L.  T.  429 


517 


Bland  v.  Low;  Low,  In  re,  63  L.  J.  Ch. 

60;  [1894]  1  Ch.  147 ;  70  L.  T.  57 ;  7  R. 
346:  explained  in  Bankruptcy  Notice,  In 
re,  67  L.  J.  Q.B.  808;  [1898]  1  Q.B.  388 ; 
77  L.T.710;  46  W.R. 325;  5  Manson,  7. .81,  82 

Blantyre  (Lord)  v.  Baptie,  13  App.  Cas. 
631 :  distinguished  in  Oough  and  Aspatria, 
dc.  Water  Board,  In  re,  83  L.  T.  421         .  1268 

Blasion  t;.  Blasson,  84  L.  J.  Ch.  18;  2 
De  G.  J.  &  S.  665 ;  10  Jur.  (n.s.)  1113 ;  11 
L.  T.  353 ;  13  W.  R.  113  :  explained  and 
approved  in  ViUar  y.  Qilbey,  76  L.  J.  Ch. 
339 ;  [1907]  A.C.  139 ;  97  L.  T.  511  .         .  2843 

Blookley,  In  re,  54  L.  J.  Ch.  722,  723 ; 
29  Ch.  D.  250,  252 :  see  Taylor  y.  Taylor, 
post 2814 

Bloomenthal  v.  Ford,  66  L.  J.  Ch.  253 ; 
[1897]  A.C.  166;  76  L.  T.  205;  45  W.  R. 
449;  4  Manson,  156:  distinguished  in 
African  Gold  Concessions  and  Develop- 
ment Co,;  Markham  and  Darter's  Case, 
68  L.  J.  Ch.  215 ;  [1899]  1  Ch.  414 ;  80 
L.  T.  282 ;  47  W.  R.  609;  6  Manson,  84   .     376 

Bloomer  t;.  Spittle,  41  L.  J.  Ch.  369; 
L.  R.  13  Eq.  427 ;  26  L.  T.  272 :  con- 
sidered in  Beale  y.  Kyte,  76  L.  J.  Ch. 
294 ;  [1907]  1  Ch.  664. 146;  96  L.  T.  390  .     687 

Blonnt  17.  Hipkins,  4  L.  J.  Ch.  13 ;  7  Sim. 
43:  distinguished  in  Banks,  In  re,  74 
L.  J.  Ch.  336;  [1905]  1  Ch.  647 ;  92  L.  T. 
225 2857 

BlnndeU  v,  OatteraU,  5  B.  &  Aid.  268 : 
explained  and  followed  in  Brinckman  y. 
Mailey,  73  L.  J.  Ch.  642 ;  [1904]  2  Ch.  313 ; 
91  li.  T.  429 2222 

v.  followed    in    Llandudno 

Urban  Council  y.  Woods,  68  L.  J.  Ch.  623; 
[1899]  2  Ch.  705;  81 L.  T.  170 ;  48  W.  R  43  2221 

Blyth  andFUiskawe,  In  re,  52  L.  J.  Q.B. 
186;  10  Q.B.  D.  207;  47  L.  T.  610;  31 
W.  R.  283:  distinguished  in  Osmond  v. 
Mutual  Cycle  Manufacturing  dc,  Co.,  68 
L.  J.  Q.B.  1027;  [1899]  2  Q.B.  488;  81 
L.T.254         ......  2470 

Board  v.  Board,  43  L.  J.  Q.B.  4 ;  L.  R. 
9  Q.B.  48;  29  L.  T.  459;  22  W.  R.  206: 
principle  of,  when  not  applicable,  con- 
sidered in  Anderson,  In  re ;  Pegler  y.  OiU 
laU,  74  L.  J.  Ch.  433;  [1905]  2  Ch.  70;  92 
L.  T.  725 ;  63  W.  R.  610  ...     810 

Bobbett  V.  Sonth-Eaitem  Bailway,  51 
L.  J.  Q.B.  161 ;  9  Q.B.  D.  424  ;  46  L.  T.  31 ; 
46  J.  P.  823  :  discussed  in  Midland  Rail- 
way y.  Wright,  70  L.  J.  Ch.  411 ;  [1901] 
1  Ch.  738 ;  84  L.  T.  225 ;  49  W.  R.  474     .  1999 

Boddington,  In  re ;  Beddington  v.  Olairat, 
63  L.  J.  Ch.  476 ;  25  Ch.  D.  685 :  not 
followed 2845 

Boden  v,  Hensby,  61  L.  J.  Ch.  174; 
[1892]  1  Oh.  101 ;  65  L.  T.  744  ;  40  W.  R. 
205:  distinguished  in  Bawkes,  In  re; 
Ackerman  y.  Lockhart,  67  L.  J.  Ch.  284 ; 
[1893]  2  Ch.  1;  78  L.  T.  336;  46  W.  R. 
446 156,874 


Note.— Vol.  II,  commences  at  col.  1179. 


Digitized  by 


Google 


oxxii        TABLE   OF  CASES   FOLLOWED,   OVERRULED,  ETC. 


Boldero  v,  London  fto.  Diioonnt  Co.,  5  Ex. 
D.  47;  42  L.  T.  66;  28  W.  R.  154:  fol- 
lowed in  Maskelyne  v.  Smith,  71  L.  J.  K.B. 
476;  [1902]  2  K.B.  153;  86  L.  T.  832; 
9  Manson,  139 874 

Bolding  i;.  Lane,  32  L.  J.  Cb.  219 ;  1  De 
G.  J.  &  8. 122  ;  9  Jur.  (n.s.)  506 ;  11  W.  R. 
386:  applied  in  Astbury  v.  Astbury,  67 
L.  J.  Ch.  471 ;  [1898]  2  Ch.  Ill ;  78  L.  T. 
494 ;  46  W.  R.  536  .         .         .         .         .  1299 

BolUnd,  Ex  parte,  43  L.  J.  Bk.  16 ;  L.  R. 

17  Eq.  115 :  overruled  in  ifew,  In  re ; 
doughy  ex  parte,  73  L.  J.  K.B.  929; 
[1904]  2  K.B.  769 875 

BoUand  t;.  Toong,  73  L.  J.  K.B.  1030 ; 
[1904]  2  K.B.  824  ;  91  L.  T.  746 ;  53  W.  R. 
67:  followed  in  Ideal  Bedding  Co.  v. 
Holland,  76  L.  J.  Ch,  441;  [1907]  2  Ch. 
167 ;  96  L.  T.  774 ;  14  Manson,  113  .         .     874 

Bolton,  In  re ;  Brown  v.  Bolton,  56  L.  J. 
Ch.  399;  81  Ch.  D.  542;  54  L.  T.  396; 
34  W.  R.  325  ;  50  J.  P.  532 :  adopted  and 
applied  in  Du  Bochet,  In  re,  70  L.  J.  Ch. 
647 ;  [1901]  2  Ch.  441 ;  84  L.  T.  710 ;  49 
W.  R.  583 2835 

Bolton  t;.  Lambert,  58  L.  J.  Ch.  425 ; 
41  Ch.  D.  295;  60  L.  T.  687;  87  W.  R. 
431:  distinguished  in  Ford  v.  Newth,  70 
L.  J.  K.B.  459;  [1901]  1  K.B.  683;  84 
L.  T.  854;  49  W.R.  845;  65  J.  P.  891      .     666 

Bolton  V.  London  Scliool  Board,  47  L.  J. 
Ch.  461;  7  Ch.  D.  766;  38  L.  T.  277 ;  26 
W.  R.  549:  distinguished  in  Wallis  d 
Grout's  Contract,  In  re,  76  L.  J.  Ch.  519 ; 
[1906]  2  Ch.  206 ;  94  L.  T.  814 ;  54  W.  R. 
534 2639 

Bonella  v,  Twickenham  Local  Board,  67 
L.  J.  M.C.  1 ;  20  Q.B.  D.  63 ;  58  L.  T.  299 ; 
36  W.  R.  50;  52  J.  P.  856 :  dUtinguished 
in  Simmonds  y.  Fulham  Vestry,  69  L.  J. 
Q.B.  660;  [1900]  2  Q.B.  188;  82  L.  T. 
497 ;  48  W.  R.  674  ;  64  J.  P.  648      .         .  1658 

Bonelli's  Electric  Telegraph  Co.,  In  re; 
Collie's  Claim,  40  L.J.  Ch.  537 ;  L.  R.  12 
El.  246;  25  L.  T.626;  19  W.  R.  1022: 
questioned  in  Haycraft  Qold  Reduction 
Co,,  In  re,  69  L.  J.  Ch.  497 ;  [1900]  2  Ch. 
230 ;  88  L.  T.  166 ;  7  Manson.  243   .         .     474 

Bongioranni  v.  Society  Oenerale,  64  L.  T. 
820 :  followed  in  Ooerweg,  In  re  ;  Haas  v. 
Durant,  69  L.  J.  Ch.  266 ;  [1900]  1  Ch. 
209;  81L.T.776 1976 

Bonnard  v.  Dott,75  L.  J.  Ch.  446;  [1906] 
1  Ch.  740;  94  L.  T,  656;  22  T.  L.  R.  399: 
followed  in  Lodge  v.  National  Union  In- 
vestment Co.,  76  L.  J.  Ch.  187 ;  [1907]  1 
Ch.800;  96L.  T.801      ....     879 

Bonner  v.  Great  Western  Bailway,  24  Ch. 
D.  1;  48  L.  T.  619;  82  W.  R.  190;  47 
J.  P.  680:  followed  in  Qreenhalgh  v. 
BHndley,  70  L.  J.  Ch.  740;  [1901]  2  Ch. 
824 ;  84  L.  T.  768 ;  49  W.  R.  597      .         .     719 

Boord  V.  African  OonioUdated  Land  and 
Trading  Oo.,  67 L.J.  Ch.  451 ;  [1893]  1  Ch. 
696 ;  77  L.  T.  668 ;  46  W.  R.  150 :  over- 
ruled  in  Balaghat  Gold-Mining  Co.,  In  re, 


70  L.  J.  K.B.  866;  [1901]  2  K.B.  665;  85 

L.  T.  8 ;  49  W.  R.  625     .         .         .         .388 

Booth  V.  Brisooe,  2  Q.B.  D.  496 ;  25  W.  R. 
838 :  considered  and  explained  in  Peddie 
V.  JTyfo,  [1900]  2  L:.  R.  265       .         .         .  1892 

Booth  V.  Oonlton,  39  L.  J.  Ch.  622 ;  L.  R. 

5  Ch.  684 ;  18  W.  R.  877 :  distinguished 
in  Boden,  In  re,  76  L.  J.  Ch.  100 ;  [1907] 

I  Ch.  132 ;  95  L.  T.  741  .         .         .         .  2820 

Booth  V.  Dean,  2  L.  J.  Ch.  162;  1  Myl. 

6  K.  560 :  followed  in  Bavensworth,  In  re, 

73  L.  J.  Ch.  847 2870 

Booth  V.  Ferrett,  59  L.  J.  M.C.  186;  25 
Q.B.  D.  87  ;  81  L.  T.  602 ;  88  W.  R.  718. 
was  wrongly  decided :  so  held  in  Logsdon 
V.  Booth,  69  L.  J.  Q.B.  181 ;  [1900]  1  Q.B. 
401;  81L.  T.  602;  48W.  R.  266;  64J.P. 
166 1329 

Booth  V.  Smith,  64  L.  J.  Q.B.  119 ;  14 
Q.B.  D.  318 ;  51  L.  T.  742 ;  33  W.  R.  142 : 
followed  in  Price  v.  John,  74  L.  J.  Ch.  469 ; 
[1905]  1  Ch.  744 ;  92  L.  T.  763 ;  58  W.  R. 
456 2056 

Beetle  0?eneert  v,  LiTcrpodl  Warehoniing 
Co.,  86  L.  T.  45;  66  J.  P.  740:  distin- 
guished in  Bex  v.  Melladew,  76  L.  J.  K.B. 
262 ;  [1907]  1  K.B.  192 ;  96  L.  T.  189 ;  71 
J.  P.  125 ;  6  L.  G.  R.  177        ..         .  1424 

Boneai  v,  Oooke,  72  L.  J.  K.B.  741,  744 ; 
[1908]  2  K.B.  227,  236 ;  88  L.  T.  760;  52 
W.  R.99 :  dictum  ot  Collins,  M.R.,  in,  dis- 
cussed and  distinguished  in  Stackemanny. 
Baton,  75  L.  J.  Ch.  590 ;  [1906]  1  Ch.  774 ; 
54  W.  R.  466 654 

Bonghton  v.  Knight,  42  L.  J.  P.  25 ;  L.  R. 
8  P.  64;  28  L.  T.  562:  distinguished  in 
Tivist  V.  Tye,  71  L.  J.  P.  47 ;  [1902]  P.  92 ; 
86L.  T.  259 2780 

Bonlter  v.  Kent  Jnitiees,  66  L.  J.  Q.B. 
787;  [1897]  A.C.  556;  77  L.  T.  288;  46 
W.  R.  114 ;  61  J.  P.  682 :  discussed  in  Beg, 
V.  Yorkshire  (W,  B.)  Justices;  Shaw,  Ex 
parU,  67  L.  J.  Q.B.  279 ;  [1898]  1  Q.B.  608 ; 
78L.T.47;  46W.R.884;  62J.P.197  .  1112 

Bowen,  In  re;  Lloyd  Phillips  v.  Darls, 
62  L.  J.  Ch.  681 ;  [1898]  2  Ch.  491 ;  61 
L.  T.  789;  41  W.  R.  686:  applied  in 
Worthing  Corporation  v.  Heather,  76  L.  J. 
Ch.  761 ;  [1906]  2  Ch.  682        .        .        .  1189 

Bowen  v,  HaU,  50  L.  J.  Q.B.  305 ;  6  Q.B. 
D.  888;  44  L.  T.  75;  29  W.  R.  867;  45 
J.  P.  878:  considered  and  discussed  in 
Glamorgan  Coal  Co,  v.  South  WcUes 
Miners*  Federation,  U  L.  J.  K.B.  1001 ; 
87  L.  T.  282  ;  51  W.  R.  59       .         .         .     638 

-«-  V.  dicta  in,  disapproved  in 

Allen  Y,  Flood,  67  L.  J.  Q.B.  119;  [1898] 
A.C.  1 ;  77  L.  T.  717 ;  46  W.  R.  258;  62 
J.  P.  596 1446,  1478 

Bower  v.  Smith,  40  L.  J.  Ch.  194 ;  L.  R. 

II  Eq.  279 ;  24  L.  T.  118 ;  19  W.  R.  899  : 
distinguished  in  O'Connell,  In  re ;  Mawle 
V.  Jagoe,  72  L.  J.  Ch.  709 ;  [1903]  2  Ch. 
674;  89  L.  T.  166;  62  W.  R.  102      .         .  2382 

Bower-Baxff  Patent,  In  re,  [1895]  A.C. 
676  ;  78  L.  T.  86 :  followed  in  Henderson's 


NoM.— Voi.  II,  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES  FOLLOWED,  OVERRULED,  ETC.      cxxiii 


2766 


Patent,  In  re,  70  L.  J.  P.O.  119;  [1901] 
A.C.  616 ;  86  L.  T.  363    .         .         .         .  1799 

BowM,  In  re ;  Stratbmore  (£arl)  v.  Yane, 
56  li.  J.  Ch.  143;  33  Ch.  D.  686 ;  66  L.  T. 
260;    35   W.  R.    166:    diBtingidshed    in  ! 

London  and  Olobe  Finance  Corporation^ 
In  re,  71  L.  J.  Ch.  893  ;  [1902]  2  Ch.  416 ; 
87  L.  T.  49 1979  j 

Bowlas  V.  Jaekson,  1  Spinks  Eco.  &  Adm. 
294 :  followed  in  Hiscodc,  In  the  goods  of, 
70  L.  J.  P.  22 ;  [1901]  P.  78 ;  84  L.  T.  61 

Bowman,  In  re ;  Lay,  In  re ;  Whytehead 
17.  Bonltoii,41Ch.  D.626;  60L.T.888;  37 
W.  B.  583 :  third  rule  of  constraction  laid 
down  in,  examined,  and  dissented  from  in 
Harrison  v.  Harrison,  70  L.  J.  Ch.  651 ; 
ri901]  a  Ch.  136;  85  L.  T.  39;  49  W.  R. 

613 

And  in  Indertmck  v.  Tatchell,  71  L.  J.  Ch. 
1;  [1901]  2  Ch.  738;  86  L.  T.  432;  60 
W.R.  100 

distinguished  in  Rubbins,  In 

re;  OiU  v.  WorraU,  78  L.  T.  218  .  2834  ' 

Bowman  v.  Hyland,  47  L.  J.  Ch.  681 ;  8 
Ch.  D.  688 ;  39  L.  T.  90;  26  W.  R.  876:  | 

applied  in /acA»on  and  Haden's  Contract, 
In  r 


Bradley  v.  Danipaee,  32  L.  J.  Ex.  22 ; 
1  H.  &  C.  621 :  distinguished  in  Parsons 
V.  New  Zealand  Shipping  Co.,  69  L.  J. 
Q.B.  419 ;  [1900]  1  Q.B.  714 ;  82  L.  T.  327 ; 
9  Asp.  M.C.  33 ;  6  Com.  Cas.  179      .         .  2367 

Bradthaw,  In  re,  71  L.  J.  Ch.  230; 
[1902]  1  Ch.  436;  86  L.  T.  253:  not  fol- 
lowed in  Wright,  In  re;  Whittcorth  v. 
Wright,  76  L.  J.  Ch.  600 ;  [1906]  2  Ch.  288 ; 
94L.  T.  696;64W.  R.616      ...     783 


2904 


2901 


2674 


re,  74  L.  J.  Ch.  389 ;  [1905]  1  Ch.  603 ; 
92L.T.591;  53  W.  R.  428      .  .2674 

V. distinguished  in  Deighton 

and  Harris*  Contract,  In  re,  67  L.  J.  Ch. 
240;  [1898]  1  Ch.  468;  78  L.  T.  430;  46 
W.R,  341 

v. discussed  and  explained  in 

Jackson  and  HadmCs  Contract,  In  re,  75 
L.  J.  Ch.  226;  [1906]  1  Ch.  412;  94  L.  T. 
418;  64  W.R.  434 

Bown,Inre;  O'Halloran  v.Kinf,63L.  J. 
Ch.  881;  27  Ch.  D.  411;  50  L.  T.  796;  33 
W.  R.  68 :  followed  in  Banks,  In  re  ;  Rey- 
nolds V.  EUis,  71  L.  J.  Ch.  708 ;  [1902]  2 
Ch.  338  ;  87  L.  T.  432 ;  60  W.  R.  663 

Boiilns  V,  Ooblet  Frires,  63  L.  J.  Q.B. 
401 ;  [1894]  1  Q.B.  842 ;  70  L.  T.  368 ;  42 
W.  R.  392:  followed  in  Edmondson  v. 
Birch,  76  L.  J.  K.B.  316;  [1907]  1  K.B. 
371 ;  96  L.  T.  415 


not  followed  in  diverts  Set- 
tlement, In  re ;  Evered  v.  Leigh,  74  L.  J. 
Ch.  62 ;  [1906]  1  Ch.  191 ;  63  W.  R.  216  .  782 
And  in  Beale*s  Marriage  Settlement,  In 
re,  74  L.  J.  Ch.  67  ;  [1905]  1  Ch.  266 ;  92 
L.  T.  268;63  W.  R.  216  .         ...     782 

Bradehaw  v.  Bradihaw,  66  L.  J.  P.  31 ; 
[1897]  P.  24 ;  75  L.  T.  391 ;  45  W.  R.  142 ; 
61  J.  P.  8 :  approved  and  explained  in  Kay 
V.  Kay,  73  L.  J.  P.  108 ;  [1904]  P.  382 ;  91 
L.  T.  360 929 

V.  followed  in  Huxtable  v. 

Huxtable,  68  L.  J.  P.C.  83       .  .966 

Bradshaw  v.  Jaekman,  21  L.  R.  Ir.  12 : 
discussed  and  principle  laid  down  in,  fol- 
lowed in  Clarke,  In  re,  70  L.  J.  Ch.  631 ; 
[1901]  2  Ch.  110 ;  84  L.  T.  811 ;  49  W.  R. 
628 227 

I      Bradshaw  v,  Widdrington,  71  L.  J.  Ch. 

'  627;  [1902]  2  Ch.  430 ;  86  L.  T.  726 ;  60 

*  W.  R.  561 :  discussed  in  Lacey,  In  re ; 
2656  I  Howard  v.  Lightfoot,  76  L.  J.  Ch.  316; 

I  [1907]  1  Ch.  330;  96  L.  T.  306    .         .838,  1297 

I     Braaekelow  Steamtbip  Oo.  v.  Lamport, 
76  L.  J.  K.B.  534n. ;  [1907]  1  K.B.  787n. 


Boyd  V.  Boyd,  36  L.  J.  Ch.  877, 878 ;  L.  R. 
4  Eq.  806;  16  L.  T.  630:  see  Taylor  v. 
Taylor,  post 2814 

Boynton  v.  Boynton,  4  App.  Cas.  733 ;  41 
L.  T.  460;  27  W.  R.  826:  principle  in, 
followed  in  London  Drapery  Stores,  In  re, 
67  L.  J.  Ch.  690 ;  [1898]  2  Ch.  684 ;  79 
L.  T.  692 ;  47  W.  R.  118 ;  6  Manson,  338 

Boyso  V,  Boifborongh,  26  L.  J.  Ch.  266 ; 
6  H.L.  C.  2 ;  6  Jur.  (n.s.)  373 ;  6  W.  R. 
414  :  approved  in  Batidains  v.  Richardson, 
75  L.  J.  P.C.  67 ;  [1906]  A.C.  169 ;  94  L.  T. 
290 2761 

Braoegirdle  v.  Heald,  1  B.  <fe  Aid.  722 : 
followed  in  Dollar  v.  Parkington,  84  L.T. 
470 608 


applied  in  Nelson  v.  Nelson  {No,  3),  [1907] 
2K.B.  706 2332 

Brandon  v.  Brandon,  31  L.  J.  Ch.  47 ;  2 
Dr.  &  Sm.  306 ;  11  Jur.  (n.s.)  30 :  discussed 
in  TheUusson  v.  Liddard,  69  L.  J.  Ch. 
2282  \  673  ;  [1899]  2  Ch.  636  ;  82  L.  T.  753.. 1607,  2660 

Bray  v.  Ford,  66  L.  J.  Q.B.  213;  [1896] 
A.C.  44 ;  73  L.  T.  609 :  considered  in  Tail 
V.  Beggs,  [1905]  2  Ir.  R.  626     .  .  1989 

V. order  in,  considered  and  ex- 
plained in  Hamilton  v.  Seal,  73  L.  J.  K.B. 
660;  [1904]  2  K.B.  262;  90  L.  T.  592;  52 
W.R.  681 


696,  713 


Breokenridge's  Oaie,  2  H.  <fe  M.  642  : 
4kppli6d  in  StASsex  Brick  Co.,  In  re,  73 
L.  J.  Ch.  308 ;  [1904]  1  Ch.  698 


693 


382 


Bremen,  The,  94  L.  T.  381 ;  10  Asp.  M.C. 
229 :  not  followed  in  The  Italia,  95  L.  T. 
441  :  398 2423 

I  Brennan  v.  Limerick  CKiardians,  2  L.  R. 
Ir.  42 :  applied  in  Toseland  v.  West  Ham 

'  Guardians,  76  L.  J.  K.B.  514;  [1907]  1 
K.B.  920:  96  L.  T.  619;  71  J.  P.  194;  6 
L.G.R.507 1823 

Brereton  v.  Day,  [1895]  1  Ir.  R.  518 :  fol- 
lowed  in  Smith,  In  re;  Bull  v.  Smith, 
84L.T.835 913,2837 


Bradlmrj  v,  Oriniell,  2  Wms.  Saund.  176 
{d),  (e) :  considered  and  applied  in  Roberts 
V. /am««,  89  L.  T.  282      ....     734 

Norn.— 7oi.  II.  commences  at  col  1179. 


Brereton  v.  Tuohey,  8  Ir.  C.  L.  R.  190: 
followed  in  Muller  v.  Trafford,  70  L.  J. 
Ch.  72;  [1901]  1  Ch.  64  ;  49  W.  R.  132      .  1249 


Digitized  by  LjOOQIC 


cxxiv      TABLE  OF  CASES  FOLLOWED,   OVERHULED,  ETC. 


Brailm  v.  Waldron,  4  Ir.  Rep.  Gh.  833 : 
followed  in  Ravensworthf  In  re,  74  L.  J. 
Ch.  363 ;  [1906]  2  Ch.  1 ;  92  L.  T.  490  . 

Brett  V.  Bogerg,  66  L.  J.  Q.B.  287 ;  [1897] 

1  Q.B.  626 ;  76  L.  T.  26 ;  45  W.  R.  334 : 
approved  and  followed  in  Farlow  v.  Ste- 
venson, 69  L.  J.  Ch.  106 ;  [1900]  1  Ch.  128 ; 
81  L.  T.  689  ;  48  W.  R.  213      . 

Brewer  and  Hankini*  Oontraet,  In  re,  80 

L.  T.  127:  distinguished  in  Puckett  A 
Smith's  Contract,  In  re,  71  L.  J.  Ch.  666; 
[1902J  2  Ch.  268  ;  87  L.  T.  189 ;  60  W.  R. 
532 

Briee  v.  Banniiter,  47  L.  J.  Q.B.  722 ;  3 
Q.B.  D.  669 ;  88  L.  T.  739 ;  26  W.  R.  670 : 
discussed  in  Durham  v.  Robertson,  67  L.  J. 
Q.B.  484  ;  [1898]  1  Q.B.  766  ;  78  L.  T.  438 

Bridgewater  Vavigatien  Co.,  In  re,  [1891] 

2  Ch.  317.    See  Birch  v.  Cropper, 

60  L.  J.  Ch.  415 ;  [1891]  1  Ch. 

166  ;  [1891]  2  Ch.  317  ;  64  L.  T.  676 :  dis- 
tinguished in  Crichton*8  Oil  Co.,  In  re,  71 
L.  J.  Ch.  532 ;  [1902]  2  Ch.  86 ;  86  L.  T.  787 

Brid^man  v.  Daw,  40  W.  R.  253 :  fol- 
lowed in  Dodson  v.  Doumey,  70  L.  J.  Ch. 
864;  [1901]  2  Ch.  620;  86  L.  T.  273;  60 
W.R.57 

Brigella,  The,  62  L.  J.  P.  81 ;  [1893]  P. 
189 ;  69  L.  T.  834 :  disapproved  in  Mont- 
gomery  v.  Indemnity  Mutual  Marine  As- 
surance Co.,  71  L.  J.  K.B.  467;  [1902]  1 
K.B.  784;  86  L.  T.  462  ;  60  W.  R.  440;  7 
Com.  Cas.  120 

Bright  V.  OampbeU,  41  Ch.  D.  388 ;  60 
L.  T.  731 ;  37  W.  R.  746 :  considered  in 
WrigUy  v.  GiU,  74  L.  J.  Ch.  160;  [1906]  1 
Ch.  241 ;  92  L.  T.  491 ;  63  W.  R.  884 

V. distinguished  in  Wrigley  v. 

Gill,  76  L.  J.  Ch.  210;  [1906]  1  Ch.  165  ; 
94  L.  T.  179 ;  54  W.  R.  274      . 

Bright  V.  Walker,  3  L.  J.  Ex.  260 ;  1  Cr. 
M.  &  R.  211 :  followed  in  Kilgour  v.  Oaddcs, 
73  L.  J.  K.B.  238;  [1904]  1  K.B.  457;  90 
L.  T.  604  ;  62  W.  R.  438 

V.  considered    in    Fear   v. 

Morgan,  76  L.  J.  Ch.  787;  [1906]  2  Ch. 
406 

Brighton  Xarine  Palaoe  v.  Woodhonie,  62 
L.  J.  Ch.  697 ;  [1893]  2  Ch.  486 ;  68  L.  T. 
669 ;  41  W.  R.  488 ;  3  R.  666  :  distinguished 
in  Zalinoffy.  Hammond,  67  L.  J.  Ch.  370; 
[1898]  2  Ch.  92 ;  78  L.  T.  456  . 

Brintont  v.  Tnnrey,  74  L.  J.  K.B.  474 ; 
[19051  A.C.  230;  92  L.  T.  678;  53  W.  R. 
641 :  considered  in  Steel  v.  Cammell,  Laird 
it  Co.,  74  L.  J.  K.B.  610;  ri9a5]  2  K.B. 
232 ;  93  L.  T.  367  ;  63  W.  R.  612      . 

Bristol  Atlienmim,  In  re,  69  h.  J.  Ch.  116 ; 
43  Oh.  D.  236 ;  61 L.  T.  795 ;  38  W.  R.  396 ; 

1  Meg.  462 :  dictum  in,  dissented  from  in 
Russell  Literary  and  Scientific  Institution, 
In  re ;  Figgins  v.  Daghino,  67  L.  J.  Ch. 
411 ;  [1898]  2  Ch.  72 ;  78  L.  T.  688  . 

considered  in  Jones,  In  re ; 

CUgg  V.  Ellison,  67  L.  J.  Ch.  604 ;  [1898] 

2  Ch.  83;  78  L.  T.  639;  46  W.  R.  577 


2870 


1246 


2635 


65 


478 


1773 


Bristol  Corporation  t;.  Westeott,  12  Ch.  D. 
461 ;  41  L.  T.  117;  27  W.  R.  841 :  distin- 
I  gaishedin Langtonv,  Benson,  92  L.  T.  806  1220 

Bristow  t7.  Heedham,  2  Ph.  190 :  distin- 
guished in  Dunn,  In  re;  DrinckUno  v. 
Singleton,  73  L.  J.  Ch.  425 ;  [1904]  1  Ch. 
648;  62  W.R.  346 1933 

Britain  v.  Bossiter,  48  L.  J.  Q.B.  362 ;  11 
Q.B.  D.  123 ;  40  L.  T.  240 ;  27  W.  R.  482 : 
followed  in  Smith  v.  Gold  Coast  and  Ashanti 
Explorers,  Lim.,  72  L.  J.  K.B.  235 ;  [1903] 
1  K.B.  638 ;  88  L.  T.  442 ;  51  W.  R.  873    . 


609 


British  and  American  Tmstee  and  Finance 
Oorporation  v.  Coaper,  63  L.  J.  Ch.  426; 
[1894]  A.C.  399 ;  70  L.  T.  882 :  considered 
and  applied  in  Balmenach-Glenlivet  Dis- 
tillery Co.  V.  Croall,  8  F.  1135  . 

V.  approved  and  followed  in 

Poole  V.  National  Bank  of  China,  76  L.  J. 
Ch.  468 ;  [1907]  A.C.  223 ;  96  L.  T.  889      . 


341 


V. 42  W.  R.  662  :  followed  and 

applied  in  Credit  Assurance  and  Guarantee 
Corporation,  In  re,  71  L.  J.  Ch.  776  ;  [1902J 
2Ch.  601;  87L.  T.  216;  51  W.R.  20       .     343 

V. distinguished  in  Development 

Co.  of  Central  and  West  Africa,  In  re,  71 
L.  J.  Ch.  310 ;  [1902]  1  Ch.  647 ;  86  L.  T. 
323 ;  50  W.  R.  466 ;  9  Manson,  161  .  .480 
And  in  Anglo-French  Exploration  Co.,  In 
re,  71  L.  J.  Ch.  800 ;  [1902]  2  Ch.  815 ;  61 
W.  R.8 


1063  I 


1700  1 

i 
1702 


788 


721 


35 


1496 


814 


British  Asbestos  Co.  v.  Boyd,  73  L.  J. 
Ch.  31;  [1903]  2  Ch.  439;  88  L.  T.  763; 
61  W.  R.  667 :  followed  in  Boschoek  Pro- 
prietary Co.  V.  Fuke,  76  L.  J.  Oh.  261 ; 
[1906]  1  Ch.  148 ;  94  L.  T.  398 ;  64  W.  R. 
359 

British  Sontb  Africa  Cd.  v.  Campanhia  de 
Mooambiqne,  63  L.  J.  Q.B.  70  ;  [1893] 
A.C.  602  ;  69  L.  T.  604  :  discussed  in 
Black  Point  Syndicate  v.  Eastern  Con- 
cessions, 79  h.T.Q^S       .... 

British  Yaennm  Cleaner  Co.  v.  Hew 
Yacnnm  Cleaner  Co.,  76  L.  J.  Ch.  611; 
[1907]  2  Ch.  312 ;  97  L.  T.  201 :  followed 
in  Electromobile  Co.  v.  British  Electro- 
moHle  Co.,  97  L.  T.  196  . 

British  Wagon  Co.  v.  Gray,  65  L.  J.  Q.B. 
76  ;  [1896]  1  Q.B.  36  ;  73  L.  T.  498; 
44  W.  R.  118  :  distinguished  in  Mont- 
gomery v.  Liebenthal,  67  L.  J.  Q.B.  313; 
[1898]  1  Q.B.  487  ;  78  L.  T.  211 ;  46  W.  R. 
292 

Brittlebank  v.  CN>odwin,37  L.  J.  Ch.  377, 
381 ;  L.  R.  6  Eq.  546,  650  :  diUum  in,  ob- 
served upon  in  Maclcay,  In  re ;  Mackay  v. 
GouU,  76  L.  J.  Ch.  47  ;  [1906]  1  Ch.  26 ; 
93  L.  T.  694 ;  64  W.  R.  88 

Brocklesby  v.  Temperanoe  Permanent 
Building  Society,  6i  L.  J.  Ch.  433 ;  [1896] 
A.C.  173 ;  72  L.  T.  477 ;  43  W.  R.  606 ; 
69  J.  P.  676 :  followed  in  Lloyd's  Bank 
V.  Cooke,  76  L.  J.  K.B.  666 ;  [1907]  1  K.B. 
794;  96L.  T.715 


339 


403 


1012 


2552 


1904 


832 


109 


Broder  v.  Saillard,  45  L.  J.  Ch.  414;  2 
Ch.  D.  692 ;  24  W.  R.  1011 :  considered  in 
314  I  Lyons  v.  Wilkins,  68  L.  J.  Ch.  146;  [1899] 


Note.— VbZ.  II.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES  FOLLOWED,   OVEREULED,  ETC.        cxxv 


1  Ch.  255;  79  L.  T.  709;  47  W.  R.  291; 

63  J.  P.  839 2558 


17.  SaillAid  (am/.) :  applied  in 
ColweU  V.  St.  Pancras  Borough  Council,  78 
L.  J.  Ch.  275 ;  [1904]  1  Ch.  707 ;  90  L.  T. 
153;  52W.R.523;  68J.P.286;  2L.G.R. 
518 1758 

Bromley  v.  Bmnton,  87  L.  J.  Ch.  902 ; 
L.  R.  6  Eq.  275;  18  L.  T.  628;  16  W.  R. 
1006:  explained  in  Beaumont,  In  re; 
Beaumont  v.  Ewbank,  71  L.  J.  Ch.  478 ; 
[1902]  1  Ch.  889;  86  L.  T.  410;  50  W.  R. 


Brown  v,  FMnoy,  75  L.  J.  K.B.  494  ; 
[1906]  1  K.B.  563;  94  L.  T.  460;  54  W.  R. 
445 ;  22  T.  L.  R.  893 :  appUed  in  Maxwell 
V.  Wolseley  (Viscount),  76  L.  J.  K.B.  163 ; 
[1907]  1  K.B.  274 ;  96  L.  T.  4  .  .  1022 

Brows  V.  Fisher,  68  L.  T.  465 :  considered 
in  Wilson  v.  Basil,  72  L.  J.  P.  89;  [1903] 
P.  239 2779 


2808 


Brooka  v.  Brooko,  [1894]  2  Ch.  600: 
followed  and  applied  in  Hodges  v.  Hodges, 
[1899]  1  Ir.  R.  480 835 

Brooke  and  FrenUin's  Centraet,  In  re, 
e7L.J.Ch.272;  [1898]  1  Ch.  647 ;  78L.T. 
416;  46  W.  R.  442:  foUowed  in  West  and 
Hardy's  Contract,  In  re,  73  L.  J.  Ch.  91 ; 
[1904]  1  Ch.  145 ;  89  L.  T.  579 ;  52  W.  R. 
188 994 

Brodkiag  v,  XandaUy,  57  L.  J.  Ch.  1001 ; 
38  Ch.  D.  636;  58  L.  T.  852;  86  W.  R. 
6o4 :  followed  in  The  Manor,  72  L.  J.  P. 
41;  [1903]  P.  95;  89  L.  T.  26;  51  W.  R. 
687 2440 


V.  Bmith,  40  L.  J.  Ex.  161; 

L.  B.  6  Ex.  291;  24  L.  T.  625;  19  W.  R. 
10S9:  considered  in  Milman  v.  Lane, 
70  L.  J.  K.B.  731;  [1901]  2  K.B.  745; 
85L.T.180;  49  W.  R.545       .         .         .2904 


\  V.  Bpeako,  72  L.  J.  Ch.  251,  256 ; 
[1908]  1  Ch.  586,  620  ;  88  L.  T.  680; 
51  W.  R.  258;  10  Manson  38:  judgment 
of  CoUins,  M.R.,  in,  considered  in  Ncuh 
V.  CaUhorpe,  74  L.  J.  Ch.  493 ;  [1905]  2  Ch. 
237;  12  l£m8on,  260;  21T.L.  R.  587       .382 

Koomfield  v.  Williami,  66  L.  J.  Ch. 
305  ;  [1897]  1  Ch.  602;  76  L.  T.  243  ; 
45  W.  R.  469 :  foUowed  in  Quiche  v.  Chap^ 
man,  71  L.  J.  Ch.  879 ;  87  L.  T.  472         .     719 

V,  applied  and    followed   in 

Pollard  V.  Oare,  70  L.  J.  Ch.  404;  [1901] 

1  Ch.  834 ;  84  L.  T.  352;  65  J.  P.  264  .     718 


I,  III  re.  59  L.  J.  Ch.  530 ;  63  L.  T. 
131 ;  38  W.  R.  529 :  appUed  in  Oaulee, 
In  re,  70  L.  J.  Ch.  441 ;  [1901^  1  Ch.  928 ; 
84  L.  T.  386 ;  49  W.  R.  372      .         .         .  1274 

64L.J.Ch.803;  [1895]  2  Ch. 

666;  73  L.  T.  375;  44  W.  R.  17;  12  R. 
587  :  considered  in  Knight,  In  re,  67  L.  J. 
Ch.  136 ;  [1898]  1  Ch.  257 ;  77  L.  T.  773 ; 
46  W.  R.  289 1436 

followed  in  Thiery  v.  Chalmers, 

Guthrie  d  Co.,  69  L.  J.  Ch.  122 ;  [1900] 

1  Ch.  80;  81  L.  T.  511 ;  48  W.  R.  148       .  1432 


I V.  Adams,  L.  R.  4  Ch.  764 ;  21 L.  T. 
71 ;  17  W.  R.  999 :  is  overruled  by  HalletVs 
Estate,  In  re  (49  L.  J.  Ch.  415 ;  13  Ch.  D. 
696) :  so  held  in  Oatway,  In  re,  72  L.  J. 
Ch.  575 ;  [1903]  2  Ch.  366;  88  L.  T.  622  .  2603 

Brown  t;.  BkowA,  33  L.  J.  P.  203 :  followed 
m  VallenHne  v.  VaUentine,  70  L.  J.  P.  89 ; 
[1901]P.  283;  85L.  T.  171      ...     937 


V.  CWUtly,  L.  R.  2  Ch.  751  ;  17 
L.  T.  131 ;  15  W.  R.  1188 :  distingmshed 
inI>amley{Earl),  Inre ;  Clifton  v.  Damley, 
76  L.  J.  Ch.  58 ;  [1907]  1  Ch.  159 ;  95  L.  T. 
706 2516 

V. approved  in  Wenttoorth  v. 

Wentworth,  69  L.  J.  P.C.  13 ;  [1900]  A.C. 
163;  81L.  T.682 1683 

Brown  v,  Hootton,  70  L.  J.  K.B.  902; 
[1901]  2  K.B.  855;  85  L.  T.  160:  dis- 
tinguished  in  Wright,  Crossley  d  Co.,  In  re, 
86  L.  T.  280 585 

Brown  v.  Savage,  4  Drew.  635 :  the  prin- 
ciple of,  applied  in  DaUas,  In  re,  73  L.  J. 
Ch.  365;  [1904]  2  Ch.  385 ;  90  L.  T.  177 ; 
62  W.  R.  567 1709 

Brown  v.  SowoU,  11  Hare,  49 :  explained 
in  Qilligan  and  Nugent  v.  National  Bank, 
[1901]2Ir.  R.  513 1695 

Brown  v.  Warner,  14  Ves.  156,  409 :  fol- 
lowed in  Zimbler  v.  Abrahams,  72  L.  J. 
K.B.  103 ;  [1903]  1  K.B.  577 ;  88  L.  T.  46 ; 
51 W.  R.  343  .         .  .         .         .  1184 

Brown's  Trusts,  In  re,  12  L.  T.  488 ;  13 
W.  R.  677 :  considered  in  Chatard's  Settle- 
ment  Trusts,  In  re,  68  L.  J.  Ch.  350 ;  [1899] 
1  Ch.  712  ;  80  L.  T.  645  ;  47  W.  R.  515     .  1008 

1  K.  &  J.  522;  3  W.  R.  542: 

explained  and  distinguished  in  Mason,  In 
re,  70  L.  J.  Ch.  343;  [1901]  1  Ch.  619; 
84  L.  T.  175 139 


,  In  ro,  63  L.  J.  Ch.  729;  [1894] 
3  Ch.  412;  71  L.  T.  365;  43  W.  R.  175: 
dicta  in,  followed  in  Langdale,  In  re,  70 
L.  J.  Ch.  38 ;  [1901]  1  Ch.  3 ;  83  L.  T.  451 ; 
49  W.  R.  177 1440 


V.  U  Trinidad,  67  L.  J.  Ch.  292 ; 
37  Ch.  D.  1 ;  58  L.  T.  137  ;  36  W.  R.  289 : 
followed  in  Boschoek  Proprietary  Co.  v. 
Fuke,  76  L.  J.  Ch.  261 ;  [1906]  1  Ch.  148  ; 
94L.  T.  398;  54  W.  R.  359      ...     403 

v. discussed  and  followed  in 

Baring-Oould  v.  Sharpington  Pick  and 
Shovel  SyndicaU,  67  L.  J.  Ch.  622 ;  [1898] 
2Ch.  633;  79L.  T.  185;  47  W.  R.  23       .     446 

Browne  v.  Byan,  [1901]  2  Ir.  R.  653 
(approved  in  Noakes  v.  Bice,  71  L.  J.  Ch. 
189 ;  [1902]  A.C.  24) :  applied  in  Jarrah 
Timber  d  Wood  Paving  Corporation  v. 
Samuel,  72  L.  J.  Ch.  262 ;  [1903]  2  Ch.  1 ; 
88  L.  T.  106 ;  61  W.  R.  439      .  .  1696 

Browne  v.  Savage,  4  Drew.  635 :  followed 
in  Lloyd's  Bank  v.  Pearson,  70  L.  J.  Ch. 
422;  [1901]  1  Ch.  865;  84  L.  T.  314  .   1708 

Browne's  Policy,  In  re ;  Browne  v. 
Browne,  72  L.  J.  Ch.  86 ;  [1903]  1  Ch.  188 ; 
87  L.  T.  588;  51  W.  R.  364:  followed  in 
Parker's  Policies,  In  re,  75  L.  J.  Ch.  297 ; 


Note.— FoZ.  II.  commences  at  col.  1179. 


Digitized  by 


Google 


cxxvi     TABLE  OF  CASES  FOLLOWED,   OVERRULED,  ETC. 


[1906]  1  Ch.  626 ;  94  L.  T.  477  ;  54  W.  R. 

829 994 

Brownlie  v.  BviiaU,  8  App.  Cas.  235 ;  48 
L.  T.  881 ;  47  J.  P.  757 :  totinguished  in 
Counties  Conservative  Permanent  Benefit 
Building  Society ^  In  re ;  Davis  v.  Norton^ 
69  L.  J.  Ch.  798 ;  49  W.  R.  71  .        189-90 

Brndenell  v,  Elwet,  1  East,  442:  con- 
sidered in  Mortimer^  In  ra,  74  L.  J.  Ch. 
746;  [1905]  2  Ch.  602;  98  L.  T.  459  .  2841 

Bryant  and  Barniwgham*i  Contraot,  In  re, 
59  L.  J.  Ch.  686;  44  Ch.  D.  218;  63  L.  T. 
20;  38  W.  R.  469 :  distinguished  in  Baker 
and  Selmon's  Contract^  In  r«,  76  L.  J.  Ch. 
235;  [1907]  1  Ch.  238;  96  L.  T.  110  .  2648 

Bryant  v,  Biifk,4  Russ.  1:  followed  in 
Halifax  Commercial  Banking  Co.  and 
Tfbod,  in  re,  79  L.T.  536;  47  W.  R.  194  .  2638 

Bryant  v.  Hanooek,  67  L.  J.  Q.B.  607 ; 
68  L.  J.  Q.B.  889;  [1898]  1  Q.B.  716; 
[1899]  A.C.  442;  78L.T.397;  81L.T.96; 

46  W.  R.  386:  judgments  in,  explained  in 
Mumford  v.  Walker,  71  L.  J.  K.B.  19 ;  85 
L.  T.  518 1216 

V. distinguished  in  HoUoway 

V.  Hill,  71  L.  J.  Ch.  818 ;  [1902]  2  Ch.  612 ; 

87  L.  T.  201 1216, 1229 

V, distinguished  in  Wilson  v. 

Twamley,  73  L.  J.  K.B.  703 ;  [1904]  2  K.B. 

99;  90  L.  T.  751;  52  W.  R.  529        .  1228, 1229 

V.  —  distinguished  in  Palethorpe 

V.  Home  Brewery ,  Ltm.,  75  L.  J.  K.B. 

665;  [1906]  2  K.B.  5;  94  L.  T.  871;  54  I 

W.  R.  489 1228 

Bryee  v,  Bhrmann,  7  F.  5 ;  42  Sc.  L.  R. 
23 :  distinguished  in  Weiner  v.  Smith,  74 
L.  J.  K.B.  845;  [1905]  2  K.B.  172;  92 
L.T.848;  53  W.R.  658;  10  Com.  Cas.  213.  2174 

Brydon  v.  Stewart,  2  Macq.  H.L.  30: 
discussed  in  Holness  v.  Mackay,  68  L.  J. 
Q.B.  724;  [1899]  2  Q.B.  319 ;  80L.T.831; 

47  W.  R.  531 1501 

Babbit.  Padwiok,  49  L.  J.  Ch.  178;  13 
Ch.  D.  517;  42  L.  T.  116;  28  W.  R.  882: 
disapproved  in  Ooulder,  In  re,  74  L.  J.  Ch.  * 

662;  [1905]  2  Ch.  100;  98  L.  T.  163;  53 
W.R.  531 2859 

Bnebanan  t;.  Faber,  4  Com.  Cas.  223:  i 

considered  in  Oedge  v.  Boyal  Exchange  ! 

Assurance,  69  L.  J.  Q.B.  506;  [1900]  2  i 

Q.B.  214;  82  L.  T.  468;  9  Asp.  M.C.  57; 
5Com.  Cas.  229 1037 

BncMnghawnhire  Oonnty  Oonneil  and 
Hertfiorduire  County  Oonneil,  In  re,  68 
L.  J.  Q.B.  417;  [1899]  1  Q.B.  616;  80 
L.  T.  85 ;  63  J.  P.  356 :  overruled  in  Cater- 
ham  Urban  Council  and  Qodstone  Rural 
Council,  In  re,  78  L.  J.  K.B.  589;  [1904] 
A.C.  171 ;  90  L.  T.  668;  62  W.  R.  625  ;  68 
J.  P.  429 ;  2  L.  G.  R.  596  .  1314 

BncUand  v.  Papillon,  36  L.  J.  Ch.  81 ; 
L.  R.  2  Ch.  67 ;  16  L.  T.  378 ;  12  Jur.  (n.s.) 
992 ;  15  W.  R.  92 :  considered  in  Masonv. 
Schuppisser,  81  h.T.  147  .  1910 

Bnekler  v.  WilMn,  65  L.  J.  M.C.  18; 
[1896]  1  Q.B.  83 ;  73  L.  T.  580;  44  W.  R. 


220;  60  J.  P.  118 :  distinguished  in  Tyler 
V.  Kingham,  69  L.  J.  Q.B.  630;  [1900]  2 
Q.B.  418 ;  83  L.  T.  169 ;  64  J.  P.  598        .  1338 

Bnekley  v,  Bnekl«y»  19  L.  R.  Ir.  544: 
considered  in  Trenchard,  In  re,  74  L.  J. 
Ch.  135;  [1906]  1  Ch.  82;  92  L.  T.  265; 
63  W.  R.  235 2224 

Bnekmaft«r  v.  Bnokmaster,  38  L.  J.  Mat. 
73;  L.  R.  1  P.  713;  21  L.  T.  231;  17 
W.  R.  1114 :  commented  on  and  explained 
in  De  Laubenque  v.  De  Laubenque,  6-* 
L.  J.  P.  20;  [1899]  P.  42;  79  L.  T.  708    .     930 

Bnokmaiter  t;.  Bniiell,  10  C.  B.  (n.s.), 
745;  8  Jut.  (n.s.),  156:  approved  in 
Langrish  v.  Waiis,  72  L.  J.  K.B.  436; 
[1903]  1  K.B.  686 ;  88  L.  T.  443 ;  51  W.  R. 
508 1285 

V.  approved   in   O'Brien  v. 

Mitchelstown  Loan  Fund,  [1903]  1  Ir.  R. 
282— C.A 1289 

Bndge  t?.  Parsonf ,  8  B.  ds  S.  382  :  followed 
in  AUen  v.  Small,  [1904]  2  Ir.  R.  705        .        9 

Bnlkaley  t;.  Stepliens,  8  N.  R.  105;  10 
L.  T.  225 :  not  followed  in  Chaytor,  In  re, 
74  L.  J.  Ch.  106;  [1905]  1  Ch.  233;  92 
L.T.  290;  58  W.R.  261.         .         .         .2889 

Bull  V.  Hnteheni,  82  Beav.  616 ;  9  Jur. 
(N.S.)  954;  8  L.  T.  716;  11  W.  R.  866: 
aistinguished  in  Highett  db  Bird's  Con- 
tract, In  re,  71  L.  J.  Ch.  508 ;  [1902]  2  Ch. 
214;  87  L.  T.  159;  60  W.  R.  424      .         .  2628 

BoreheU  v.  Wilde,  69  L.  J.  Ch.  314; 
[1900]  1  Ch.  551 ;  82  L.  T.  576;  48  W.  R. 
491 :  applied  in  Toumsend  v.  Jarman,  69 
L.  J.  Ch.  823 ;  [1900]  2  Ch.  698 ;  83  L.  T.  366  1781 

Bordett-Ooatts  v.  Tmo  Bine  (Hannan's) 
eold  Mine,  Idm.,  68  L.  J.  Ch.  692 ;  [1899] 

2  Ch.  616;  81  L.  T.  29;  48  W.  R.  1: 
followed  in  Fuller  v.  White  Feather  He- 
ward,  Lim.,  75  L.  J.  Ch.  393 ;  [1906]  1  Ch. 

823 ;  18  Manson,  186       ...         .     446 

Bnrdiok  v.  Oarriek,  89  L.  J.  Ch.  369 :  dis- 
tinguished in  if'rtetui.  In  re,  66  L.  J.  Ch.  737  1287 

Bnrkinihaw  v.  Biedlls,  48  L.  J.  Ch.  179; 

3  App.  Cas.  1004;  89  L.  T.  308;  26  W.  R. 
819:  distinguished  in  African  Gold  Con- 
cessions and  Development  Co.;  Markham 
and  Darter's  Case,  68  L.  J.  Ch.  215 ;  [1899] 
1  Ch.  414;  80  L..  T.  282;  47  W.  R.  609; 

6  Manson,  84 .         .         .  .         .     386 

Bnrland  v.  Brozbnm  Oil  Co.,  58  L.  J.  Ch. 

816;  42  Ch.  D.  274;  61  L.  T.  618;  38 
W.  R.  89 :  approved  in  Faulder  dt  Co.'s 
Trade  Mark,  In  re,  71 L.  J.  Ch.  124 ;  [1902] 
ICh.  125;  86  L.T.  66     .         .         .         .2588 

Bum  t;.  Morris,  3  L.  J.  Ex.  193 ;  4  Tyrw. 
485 ;  2  C.  &  M.  579 :  followed  in  Rice  v. 
Reed,  69  L.  J.  Q.B.  33 ;  [1900]  1  Q.B.  54 ; 
81L.  T.  410 2573 

Burns  v.  Borth  British  Bailway  Co.,  2  F. 
628 :  not  followed  in  Dundee  and  Arbroath 
Joint  Railway  v.  Carlin,  8  F.  843— Ct.  of 
Sess 1546 

Bnmand  v,  Bodoeanaobi,  51  L.  J.  Q.B. 
548;  7  App.  Cas.  338;  47  L.  T.  277;  31 
W.  B.  65 :  explained  and  distinguished  in 


Nan.— FpZ.  II.  commences  at  col.  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES  FOLLOWED,  OVERRULED,  ETC      cxxvii 


COL. 

Steams  v.  Village  Main  Beef  Gold  Mining 
Co,,  10  Com.  Cas.  89        ...         .  1056 

Bimett  V,  Berry,  65  L.  J.  M.C.  118; 
[1896]  1  Q.B.  641 ;  74  L.  T.  494 ;  44  W.  B. 
612 ;  60  J.  P.  376 :  approved  in  Thomas  v. 
Sutters,  69  L.  J.  Ch.  27  ;  [19C0]  1  Ch.  10; 
81  L.  T.  469;  48  W.  R.  138      .  .  1618 

Snriiey  v.  MaecUmald,  15  Sim.  6 ;  9  Jut. 
588 :  considered  in  Stead,  In  re ;  Whitham 
V.  Andrew,  69  L.  J.  Ch.  49;  [1900]  1  Ch. 
237 ;  81  L.  T.  761 ;  48  W.  B.  221      .         .  2882 

Bsnidge  v.  Bow,  11  L.  J.  Ch.  369;  13 
L.  J.  Ch.  173 ;  1  Y.  &  C.  C.C.  183 ;  8  Jur. 
299 :  applied  in  Weston,  In  re ;  Davies  v. 
Tagart,  69  L.  J.  Ch.  656 ;  [1900]  2  Ch.  164 ; 
82l7.  T.  691 ;  48  W.  R.  467      .  .2697 

BuTOw's  Tmitf,  In  re,  10  L.  T.  184 :  ap- 
proved in  Coley,  In  re,  72  L.  J.  Ch.  602 ; 
[1908]  2  Ch.  102  ;  88  L.  T.  517 ;  51  W.  R. 
568 2844 

not  followed  in  Drew,  In  re ; 

Drew  V.  Drew,  68  L.  J.  Ch.  157  ;  [1899]  1 

Ch.  336;  79  L.  T.  656;  67  W.  R.  266        .  2844 

BnnowM  v,  Kolloy,  2  Jo.  Sc  Lat.  521 :  dis- 
tangnished  in  Williams  v.  Morgan,  lb  L.  J. 
Ch.  480;  [1906]  1  Ch.  804;  94  L.  T.  473  .  1720 

BnrawB  «.  Ltag,  70  L.  J.  Ch.  607 ;  [1901] 
2  Ch.  602;  84  L.  T.  623;  49  W.  R.  564 : 
distingnished  in  Key  v.  Neath  Rural 
Council,  95  L.  T.  771;  4  L.  G.  R.  1174; 
71  J.  P.  57 731 


V.  XaUMe  Ckdd  ILmiU  and 
I  Co.,  70  L.  J.  Ch.  434 ;  [1901]  2  Ch. 
23;  84  L.  T.  478;  49  W.  R.  500:  not 
followed  in  Eilder  v.  Dexter,  71  L.  J.  Ch. 
781 ;  [1902]  A.C.  474 ;  87  L. T.  311 ;  7  Com. 
Cas.  258 369 

Burton  v.  Bewbery,  1  Ch.  D.  234 :  ex- 
plained in  French  v.  Hoey,  [1899]  2  Ir.  R. 
472 2768 

Bathell,In  the  goodi  of,  57  L.  J.  P.  16 ; 
13 P.  D.  7;  68  L.  T.  58;  36  W.  R.  528; 
51  J.  P.  806 :  not  followed  in  Schott,  In 
the  goods  of,  70  L.  J.  P.  46 ;  [1901]  P.  190 ; 
84L.  T.  571 2772 

BnshoU  V.  Hammond,  73  L.  J.  K.B.  1005 ; 
[1904]  2  K.B.  563;  91  L.  T.  1 ;  62  W.  R. 
453;  68  J.  P.  370;  20  T.  L.  R.  413:  con- 
sidered  and  distinguished  in  SmithY.Poris- 
mouth  Justices,  75  L.  J.  K.B.  851 ;  [1906] 
2  K.B.  229;  96  I.  T.  5;  54  W.  R.  698       .  1121 

Bnteher  v.  Stead,  44  L.  J.  Bk.  129 ;  L.  R. 
7  H.L.  839 ;  33  L.  T.  641 ;  24  W.  R.  463  : 
approved  in  Sharp  v.  Jackson,  68  L.  J.  Q.B. 
866 ;  [1899]  A.C.  419 ;  80  L.  T.  841  .         .     126 

BnUer  v,  BnUer,  69  L.  J.  P.  25 ;  15  P.  D. 
66;  62L.  T.  344;  38W.R.390:  discussed 
In  Hunter  v.  Hunter,  74  L.  J.  P.  157 ; 
[1906]  P.  217;  93  L.  T.  461;  63  W.  R. 
666 937,1024 

Bwnfa  and  Merthyr  Dare  Steam  Collieries 
17.  Poi^ypridd  Waterworks  Co.,  72  L.  J. 
K.B.  8U5;  [1903]  A.C.  426;  89  L.  T.  280 : 
followed  in  Richard  v.  Great  Western 
Railway,  74  L.  J.  K.B.  9;  [1906]  1  K.B. 
68;  91L.T.724;  03  W.  R-  83;  69  J.  P. 
17;  21 T.  L.R.37.        :        .         .        .  1686 


Byno  V,  Cnrrt y,  3  L.  J.  Ex.  177 ;  2  Cr.  & 
M.  603 ;  4  Tyrw.  497 :  discussed  in  SecUy, 
In  r«,  86  L.  T.  461 2872 

Byng's  Bottled  Botatot,  In  re,  61 L.  J.  Ch. 
611;  [1892]  2  Ch.  219;  66  L.  T.  764;  40 
W.  R.  457 :  discussed  in  Monson's  (Baron) 
Settled  Estates,  In  re,  67  L.  J.  Ch.  176; 
[1898]  1  Ch.  427;  78  L.  T.  226;  46  W.  R. 
330 2239 

Bymo  V.  Kniio,  8  L.  R.  Ir.  396:  ap- 
proved in  Caxton  and  Arrington  Union  v. 
Dew,  68  L.  J.  Q.B.  380;  80  L.  T.  326       .  1986 


C.  V.  C,  38  L.  J.  P.  37 ;  L.  R.  1  P.  &  D. 
640;  20  L.  T.  280:  not  followed  in  Druce 
V.  Druce,  72  L.  J.  P.  61;  [1903]  P.  144; 
88L.  T.673 970 

Caekett  v.  Koiwiok,  71  L.  J.  Ch.  641 ; 
[1902]  2  Ch.  466;  87  L.  T.  11;  61  W.  R. 
69:  propositions  of  law  in,  followed  in 
Watts  V.  Bucknall,  71 L.  J.  Ch.  903 ;  [1902] 
2Ch.628;  87L.  T.  428;  51  W.  R.  44       .     386 

Caddiek  v.  Highton,  [1901]  2  Ch.  476n. : 
partially  overruled  in  Griffin,  In  re,  71 
L.  J.  Ch.  112;  [1902]  1  Ch.  185;  86  L.  T. 
38;  60W.  R.  260 888 

Cadogan,  In  re;  Cadogan  v.  Palagi,  53 
L.  J.  Ch.  207 ;  25  Ch.  D.  164  ;  49  L.  T.  666 ; 
32  W.  R.  57 :  approved  in  Bramley,  In  the 
goods  of,  71  L.  J.  P.  32 ;  [1902J  P.  106 ;  85 
Lt.  646 2789 

Cain  V.  Adams,  6  L.  J.  K.B.  262 :  followed 
in  Beaumont  v.  Senior,  72  L.  J.  K.B.  141 ; 
[1903]  1  K.B.  282 ;  88  L.  T.  234       .         .599 

Cain  v.  Moon,  65  L.  J.  Q.B.  687;  [1896] 
2  Q.B.  283;  74  L.  T.  728:  followed  in 
Weston,  In  re;  Bartholomew  v.  Mensies, 
71  L.  J.  Ch.  343;  [1902]  1  Ch.  680;  86 
L,  T.651;  60W.  R.  294.         .  .2802 

Caino  v,  Palaoo  Steam  Skipping  Co., 
76  L.  J.  K.B.  292 :  followed  in  Sibery  v. 
Connelly,  96  L.  T.  140     .  .  2300 

Caldor  and  Hobble  Havigation  Co.  v. 
Pilling,  14  L.  J.  Ex.  228 ;  14  M.  &  W.  76 ; 
9  Jur.  377;  3  Railw.  Cas.  735:  distin- 
guished in  Thomas  v.  Sutlers,  69  L.  J.  Ch. 
27;  [1900]  1  Ch.  10;  81  L.  T.  469;  48 
W.  R.  133 1618 

Caledonian  Bailway  v.  Carmicbael,  L.  R. 
2  H.L.  Sc.  66 :  distinguished  in  Fletcher 
V.  Lancashire  and  Yorkshire  Railway,  71 
L.  J.  Ch.  690;  [1902]  1  Ch.  901 ;  tO  W.  R. 
423;  66  J.  P.  681 2705 

V.  followed   in   Richard  v. 

Great  Western  Railway,  74  L.  J.  K.B.  9 ; 
[1905]  1  K.B.  68;  91  L.  T.  72i  ;  53  W.  R. 
83 ;  69  J.  P.  17 ;  21  T.  L.  R.  37       .  1679,  1686 

Caledonian  Bailway  v.  Greenoek  and 
Womyif  Bay  Bailway,  L.  R.  2  H.L.  Sc. 
347  :  explained  and  followed  in  Crossfield 
V.  Manchester  Ship  Canal  Co.,  73  L.  J.  Ch. 
345;  [1904]  2  Ch.  128;  90  L.  T.  657;  52 
W.R.  686;  68  J.  P.  421.         ...       44 

V. distinguished  in  Manchester 


NoTB.— 7oZ.  II.  commences  at  col  1179. 


Digitized  by  LjOOQIC 


cxxviii    TABLE   OF  CASES   FOLLOWED,   OVERRULED,   ETC. 


Ship  Canal  v.  Manchester  Racecourse  Co,, 
69  L.  J.  Ch.  850;  [1900]  2  Ch.  852;  88 
L.  T.  274 2628 

Calgary  and  Edmonton  Land  Co.,  In  re, 
75  lTj.  Ch.  138 ;  [1906]  1  Ch.  141 ;  94  L.  T. 
132 :  not  followed  in  Lees  Brook  Spinning 
Co.,  In  re,  75  L.  J.  Ch.  565;  [1906]  2  Ch. 
394;  95  L.  T.  54;  54  W.  R.  563        .         .     341 

OaUieott,  In  the  goodi  of,  68  L.  J.  P.  67 ; 
[1899]  P.  189;  80  L.  T.  421:  approved 
and  followed  in  Chapman,  In  the  goods  of, 
72  L.J.  P.  62;  [1903]  P.  192;  89L.T.308.  2797 

Calvert  v.  Gordon,  7  L.  J.  (o.s.)  K.B.  77 ; 
3  Man.  &  Ry.  124  ;  2  Sim.  263 ;  7  B.  &  C. 
809 :  applied  and  followed  in  Balfour  v. 
Crace,  71  L.  J.  Ch.  358 ;  [1902]  1  Ch.  733 ; 
86L.  T.  144 1982 

Calye*!  Caie,  8  Co.  Rep.  32a ;  1  Sm.  L.  C. 
(11th  ed.)  119 :  explained  in  Scarborough 
V.  Cosgrove,  74  L.  J.  K.B.  892 :  [1905]  2 
K.B.  806 ;  93  L.  T.  530 ;  54  W.  R.  100      .  1429 

Camellia,  The,  53  L.  J.  P.  12 ;  9  P.  D. 
27 ;  60  L.  T.  126 ;  6  Asp.  M.C.  197 :  followed 
in  The  August  Korff,  72  L.  J.  P.  53 ;  [1903] 
P.  166 ;  89  L.  T.  194        .         .         .         .  2416 

Caminada  v.  Hnlton,  60  L.  J.  M.C.  116; 
64  L.  T.  672;  39  W.  R.  540;  55  J.  P.  727; 
17  Cox  C.C.  307 :  distinguished  in  Reg,  v. 
Stoddart,  70  L.  J.  K.B.  189 ;  [1901]  1  K.B. 
177;  83  L.  T.  588;  49  W.  R.  173;  64  J.  P. 
774 ;  19  Cox  C.C.  587       ..         .      892,  897 

Campbell  t;.  Spottiiwoode,  32  L.  J.  Q.B. 
185;  3  B.  &  S.  769;  8  L.  T.  201 :  foUowed 
and  applied  in  Joynt  v.  Cycle  Trade  Pub- 
Ushing  Co,,  73  L.  J.  K.B.  752;  [1904]  2 
K.B.  292;  91L.  T.  157    .         .         .         .698 

V. considered  in  Thomas  v. 

Bradbury,  Agnew  d  Co.,  75  L.  J.  K.B.  726 ; 
[1906]  2  K.B.  627 ;  96  L.  T.  23 ;  54  W.  R. 
608 698 

Canadian-Paeiflc  Bailway  v,  Votre  Dame 
do  Bomeoonrs  Corporation,  68  L.  J.  P.C.  64 ; 
[1899]  A.C.  367;  80  L.  T.  434:  distin- 
guished in  Madden  v.  Nelson  and  Fort 
Sheppard  Railway,  61  L.  J.  P.C.  148; 
[1899]  A.C.  626;  81  L.  T.  276  .         .         .     278 

Cannan  v,  Abingdon  (Earl),  69  L.  J.  Q.B. 
517;  [1900]  2  Q.B.  66;  82  L.  T.  382 ;  48 
W.  R.  470;  64  J.  P.  604:  definition  of 
*'  carriage"  formulated  by  Phillimore,  J., 
in,  questioned  in  Simpson  v.  Teignmouth 
and  Shaldon  Bridge  Co,,  72  L.  J.  K.B.  204  ; 
[1908]  1  K.B.  406  ;  88  L.  T.  117  ;  61  W.  R. 
646 ;  67  J.  P.  65 ;  1  L.  G.  R.  236      .         .  2522 

Cannon,  Ex  parte;  Leieeiter  Clnb  and 
County  Baoeoonne  Co.,  In  ro,  65  L.  J.  Ch. 
206;  30  Oh.  D.  629;  58  L.T.  340;  34W.R. 
14 :  distinguished  in  New  British  Iron  Co., 
In  re ;  Beckwith,  Ex  parte,  67  L.  J.  Ch. 
164;  [1898]  1  Ch.  524;  78  L.  T.  166;  46 
W.  R.  376 ;  5  Manson,  168       ..         .     362 

Cape  Breton  Co.,  In  re,  64  L.  J.  Ch.  822 ; 
26  Ch.  D.  221 ;  29  Ch.  D.  796 ;  60  L.  T. 
390;  63L.T.181;  32  W. R.  863 ;  38  W. R. 
788:  approved  in  Burland  v.  Earle,  71 
L.  J.  P.C.  1 ;  [1902]  A.C.  83 ;  85  L.  T.  663 ; 
60  W.  R.  241 ;  9  Manscn,  17    .  .366 


Cape  Breton  Co.,  In  re  (cont.) :  followed 
in  Lady  Forest  Qold  Mine,  In  re,  70 
L.  J.  Ch.  276;  [1901]  1  Ch.  682;  84  L.  T. 
669 28 

explained  in  Olympia,  In  re, 

67  L.  J.  Ch.  483 ;  [1898]  2  Ch.  153 ;  78  L.  T. 
629;  6  Manson,  139         .         .         .         .827 

Capital  Fire  Insurance  Aasooiation,  In  re, 
53  L.  J.  Ch.  71 ;  24  Ch.  D.  408 ;  49  L.  T. 
697;  32  W.  R.  260:  distinguished  in 
Hawkes,  In  re;  Ackerman  v.  Lockhart, 
67  L.  J.  Ch.  284  ;  [1898]  2  Ch.  1 ;  78  L.  T. 
886;  46W.R.  445 2473 

Cardigan  t;.  Canon-Howe,  9  Times  L.  R. 
244:  followed  in  Partington,  In  re,  71 
L.  J.  Ch.  472;  [1902]  1  Ch.  711;  86  L.  T. 
194 ;  60  W.  R.  388 2257 

Cardigan  ^Earl)  v,  Kontagne,  app.  Sugden 
on  Pouters  ^dth  eii.),  p.  917 :  examined  and 
explained  m  Boyce  y.  Edbrooke,  72  L.  J. 
Ch.  547 ;  [1903]  1  Ch.  836;  88  L.  T.  344  ; 
61  W.  R.  424 2237 

Carey,  In  re;  Jeffreys,  ez  parte,  [1895]  2 
Q.B.  624  ;  73  L.  T.  221 ;  43  W.  R.  605 ;  2 
Manson,  198:  considered  in  Hirth,  In 
re ;  Official  Receiver,  ex  parte,  79  L.  T. 
391 124 

Carting's  Case,  46  L.  J.  Ch.  5;  1  Ch.  D. 
116 ;  38  L.  T.  645 ;  24  W.  R.  166 :  foUowed 
and  applied  in  Innes  d  Co.,  In  re,  72  L.  J. 
Ch.  648;  [1903]  2  Ch.  254;  89  L.  T.  142; 
51  W.  R.  514 377 

I  Came  v.  Long,  29  L.  J.  Ch.  608 ;  2  De 
G.  F.  &  J.  76 ;  6  Jur.  (n.8.)  639;  2  L.  T. 
562;  8  W.  R.  570:  discussed  and  distin^ 
guished  in  Clarke,  In  re,  70  L.  J.  Ch.  631 ; 
[1901]  2  Ch.  110 ;  84  L.  T.  811 ;  49  W.  R. 
628 227 

Carpenter  t;.  Deen,  23  Q.B.  D.  666 ;  61 
L.  T.  860 :  followed  in  Davies  v.  Jenkins, 
69  L.  J.  Q.B.  187  ;  [1900]  1  Q.B.  183 ;  81 
L.  T.  788;  48  W.  R.  286;  7  Manson, 
149 178 

Carr,  In  re;  Jaeobs,  ez  parte,  86  L.  T. 
552 ;  60  W.  R.  386 :  distinguished  in  Day, 
In  re,  86  L.  T.  238  ;  60  W.  R.  448    .         .     155 

Carriage  Co-operative  Snpply  Assoeiation, 
In  re ;  Clemenee,  ez  parte,  52  L.  J.  Ch.  472 ; 
28  Ch.  D.  164 ;  48  L.  T.  808  :  not  followed 
in  Harpur's  Cycle  Fittings  Co.,  In  re,  69 
L.  J.  Ch.  841 ;  [1900]  2  Ch.  731 ;  83  L.  T. 
407 467 

Carrington  v,  Taylor,  11  East,  671 :  over- 
ruled by  Allen  v.  Flood,  67  L.  J.  Q.B.  119 ; 
[1898]  A.C.  1 ;  77  L.  T.  717  ;  46  W.  R.  258 ; 
62  J.  P.  696 1446,1478 

Carritt  v,  Beal  and  Personal  Advanee  Co., 
68  L.  J.  Ch.  688  ;  42  Ch.  D.  268;  61  L.  T. 
163 ;  37  W.  R.  677 :  explained  and  dis- 
tinguished in  Rimmer  v.  Webster,  71  L.  J. 
Ch.  661 ;  [1902]  2  Ch.  168 ;  86  L.  T.  491 ; 
60  W.  R.  617 1727 

CarronPark,The,69L.J.P.  74;  16P.D. 
203 ;  63  L.  T.  366;  89  W.  R.  191 ;  6  Asp. 
M.C.  548 :  followed  in  Milbum  v.  Jamaica 
Fruit  Importing  Co,,  69  L.  J.  Q.B.  860; 


NoTB.— Foi.  II.  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


TABLE  OF  CASES  FOLLOWED,  OVEERULED,    ETC.      cxxix 


[1900]  2  Q.B.  540;  83  K  T.  321;  6  Com. 
Gas.  346 2437 

Carlerv.  GTee]i,^L.J.Gh.  845;  3  K.  & 
J.  591;  5  W.  R.  866;  3  Jor.  (n.s.J  906: 
discussed  in  Piercy,  In  re ;  Whittonam  v. 
Piercff,  67  L.  J.Ch.297  ;  [1898]  1  Ch.666; 
78  li-  T.  277;  46  W.  R.  603      .         .         .  1874 

Garter  and  Xenderdise'fl  Oontraet,  In  re, 
66  li.  J.  Oh. 406;  [1897]  ICh.  776;  76L.T. 
476;  45  W.  R.  484;  4  Hanson,  34:  con- 
sidered  and  applied  in  Tankard^  In  re; 
Official  Beoeiver,  ex  parte,  68  L.  J.  Q.B. 
670;  [1899]  2  Q.B.  57;  80  L.  T.  500;  47 
W.  R.  624 ;  6  Hanson,  188       .         .         .127 

distinguished    by    Cozens- 

Hardy,  L.  J.,  in  Hcmdman  d  Wilcox,  In  re, 
71  li.  J.  Ch.  263;  [1902]  1  Ch.  599;  86 

L.  T.  246 2646 

Ourter  v.  Sigby,  65  L.  J.  Q.B.  537 ;  [1896] 
2  Q.B.  U3  ;  74  L.  T.  744 ;  44  W.  R.  566; 
60  J.  P.  581 :  considered  in  Oxford  and 
Cambridge  Universities  v.  Qill,  63  L.  J. 
Ch.34;  79L.T.  338        .         .         .         .  1891 

Carter  v.  Sebright,  28  L.  J.  Ch.  411 ;  26 
Beav.  874 ;  5  Jur.  (n.s.)  259 ;  7  W.  R.  225  : 
iollowed  in  BuUock's  Settled  Estates,  In  re, 
91L..T.651 2617 

Oartwrigkt,  In  re ;  Avis  v,  Vewman,  58 
li.  J.  Ch.  590;  41  Ch.  D.  532;  60  L.  T. 
891 ;  37  W.  R.  612 :  foUowed  in  Parry  and 
HopJan's  Arbitration,  In  re,  69  L.  J.  Ch. 
190;  ilSOOf]  1  Ch.  160;  81  L.  T.  807;  48 
W.R.  345;  64  J.  P.  137.         ...     796 

Cartwzight  v.  Oartwrlght,  22  L.  J.  Ch. 
841 ;  3  De  G.  H.  &  G.  982 ;  17  Jur.  584 : 
distinguished  in  Marlborough  {Dowager 
Duchess)  V.  Marlborough  {Duke),  70  L.  J. 
Ch.  244 ;  [1901]  1  Ch.  165;  83  L.  T.  678; 
49  W.  R.  275 2272 

V.  distinguished    in    Hope^ 

Johnstone,  In  re,  73  L.  J.  Ch.  321 ;  [1904] 
ICh.  470;  90L.  T.  253  .  .         .2286 

Gaaamiyor  v.  Strode,  19  Yes.  390;t :  fol- 
lowed in  Searle's  Settlement  Trusts,  In  re, 
69  li.  J.  Ch.  712;  [1900]  2  Ch.  829;  83 
li.  T.  364;  49W.  R.  44    .         .         .         .2232 

Cass  V,  Batler,  69  L.  J.  Q.B.  362 ;  [1900] 

I  Q.B.  777;  82  L.  T.  182 ;  48  W.  R.  309 : 
overruled  in  Cooper  d  Crane  v.  Wright, 
71  li.  J.  KJB.  642 ;  [1902]  A.C.  302 ;  86 

li.  T.  776 ;  51  W.  R.  12    .         .         .         .  1546 

Ganaboghm  v.  Oibbs,  52  L.  J.  Q.B.  538 ; 

II  Q.B.  P.  797 ;  48  L.  T.  850;  32  W.  R. 
138 :  approved  in  Saivesen  v.  Rederi  A  ktie- 
bolaget  Nordstjeman,  74  L.  J.  P.C.  104 ; 
[1906]  A.C.  302 ;  92  L.  T.  575  .         .         .     195 

CaaMls  V,  Stewart,  6  App.  Gas.  64;  29 
W.  R.  636 :  followed  in  Trimble  v.  Goldberg, 
75  L.  J.  P.C.  92 ;  [1906]  A.C.  494     .         .  1771 

CaMiopeU,  The,  48  L.  J.  P.  39 ;  4  P.  D. 
188 ;  40L.T. 869 ;  27  W.R. 703 :  discussed 
and  explained  in  Jamaica  Railway  v. 
Colonial  Bank,  74  L.  J.  Ch.  410;  [1905] 
1  Ch.  677;  92  L.  T.  648 ;  53  W.  R.  664     .  1910 

O^steU  4  Brown,  In  re,  67  L.  J.  Ch.  169; 
[1898]  1  Oh.  315 ;  78  L.  T.  109 ;  46  W.  R. 


248:  toUowed  in  Valletort  Steam  Laundry 
Co.,  In  re,  72  L.  J.  Ch.  674 ;  [1908]  2  Ch. 
664;89L.T.60 73 

Oastellain  v,  Prerton,  62  L.  J.  Q.B.  866 ; 
11Q.B.D.380;  49L.T.29;  81  W.R.559: 
dictum  in,  applied  in  Assicurazioni  OenS' 
rali  de  Trieste  v.  Empress  Assurance  Cor- 
poration, 76  L.  J.  K.B.  980;  [1907]  2  K.B. 
814;  13  Com.  Gas.  37       .         .         .         .1073 

Oastioni,  In  re,  60  L.  J.  H.C.  22 ;  [1891] 
1  Q.B.  149;  64  L.  T.  344  ;  89  W.  R.  202; 
55  J.  P.  328 ;  17  Cox  C.C.  225 :  observations 
in,  questioned  in  Rex  v.  HoUoway 
{Governor),  71  L.  J.  K.B.  935 ;  87  L.  T. 
332 858 

Castle,  In  re,  56  L.  J.  Ch.  753 ,  36  Ch. 
D.  194 ;  57  L.  T.  76 :  followed  in  Johnston, 
In  re ;  Mills  v.  Johnston,  73  L.  J.  Ch.  17 ; 
|89L.  T.497 683 

OaiUe  V.  Castle,!  De  G.  &  J.362;  3  Jur. 
(N.B.)  723;  6  W.  R.  643:  foUowed  in  G., 
I  In  re,  68  L.  J.  Ch.  374 ;  [1899]  1  Ch.  719 ; 
j  80  L.  T.  470 ;  47  W.  R.  491      .  .   1004 

I  Castle  V.  Wilkinson,  39  L.  J.  Ch.  843 ; 
L.  R.  6  Ch.  534 ;  18  W.  R.  586 :  considered 
in  Rudd  v.  Lascelks,  69  L.  J.  Ch.  396 ; 
[1900]  1  Ch.  815 ;  82  L.  T.  256 ;  48  W.  R. 
686 2483 

Castle  Bytham  (Viear),  Ex  parte,  64  L.  J. 
Ch.  116;  [1895]  1  Ch.  348 ;  71  L.  T.  606 ; 
43  W.  R.  166 :  observations  of  Stirlmg,  J., 
in,  approved  and  adopted  in  Bath  and 
Wells  {Bishop),  Ex  parU,  68  L.  J.  Ch.  524 ; 
[1899]  2  Ch.  138 ;  81  L.  T.  69  .         .         .  2234 

CasUegate,  The,  62  L.  J.  P.C.  17 :  dis- 
tinguished  in  The  Ripon  City  {No.  1),  66 
L.  J.  P.  110 2294 

Castriqne  v.  Imrie,  39  L.  J.  C.P.  350 ; 
L.  R.  4  H.L.  414 ;  23  L.  T.  48;  19  W.  R. 
1:  principles  laid  down  in,  applied  in 
Pemberton  v.  Hughes,  68  L,  J.  Ch.  281 ; 
[1899]  1  Ch.  781 ;  80  L.  T.  369 ;  47  W.  R. 
364 1101 

Caterham  Urban  Connoil  and  CKiditone 
Bnral  Connoil,  In  re,  73  L.  J.  K.B.  689 ; 
[1904]  A.C.  171 ;  90  L.  T.  653 ;  52  W.  R. 
625;  68J.P.429;  2L.G.R.696:  prulci- 
pies  in,  applied  in  West  Hartlepool  Borough 
Council  V.  Durham  County  Council,  76 
L.  J.  K.B.  859 ;  [1907]  A.C.  246;  97  L.  T.  . 
114;  71J.  P.  385 ;  6  L.  G.  R.  854    .         .  1317 

— '■ 20  T.  L.  R.  481 :  distinguished 

in  Durham  County  Council  y.  West  Hartle- 
pool Borough  Council,  76  L.  J.  K.B.  803 ; 
[1906]2K.B.186;  94  L.  T.  689 ;  4  L.  G.  R. 
845 1317 

Cato  V.  Thompson,  9  Q.B.  D.  616 ;  47  L.  T. 
491 :  considered  in  May  v.  Piatt,  69  L.  J. 
Ch.  357;  [1900]  1  Ch.  616;  83  L.  T.  128; 
48  W.R.  617 2663 

V. dictum  of  Jessel,  H.R.,  in, 

approved  and  followed  in  Rudd  v.  Las- 
celles,  69  L.  J.  Ch.  396 ;  [1900]  1  Ch.  815 ; 
82  L.T.  256;  48  W.R.  686      .  .2488 

Caton  V.  Caton,  85  L.  J.  Ch.  292,  295; 
L.  R.  1  Ch.  137, 148 :  applied  m  Dickinson 


Note. — Vol,  II,  cofnmences  at  col,  1179. 


Digitized  by  LjOOQIC 


cxxx      TABLE  OF  CASES  FOLLOWED,  OVEEEULEB,  ETC. 


COL. 

V.  Barrow,  78  L.  J.  Ch.  701 ;  [1904]  2  Ch. 

339 ;  91  L.  T.  161 610 

Oaton  V.  Bideont,  1  Mac.  &  G.  599;  2 
H.  &  Tw.  33:  principle  of,  applied  in 
DixoHy  In  re ;  Heynes  v.  Dixon,  68  L.  J. 
Ch.  689 ;  [1899]  2  Ch.  561 ;  48  W.  R.  71   .     986 

Oatton  V,  Banks,  62  L.  J.  Ch.  600 ;  [1893] 
2  Ch.  221;  68  L.  T.  246;  41  W.  R.  429: 
followed  in  Vase,  In  re,  84  L.  T.  761         .  1766 

Canlfield  t;.  Magnire.  2  Jo.  &  Lat.  141 : 
followed  in  Honywood  v.  Honywood,  71 
L.  J.  Ch.  174 ;  [1902]  1  Ch.  347 ;  86  L.  T. 
214 2274 

Cavalier  v.  P«p©,  75  L.  J.  K.B.  609; 
[1906]  A.C.  428;  95  L.  T.  66;  22  T.  L.  R. 
648:  distinguifihed  in  Kennedy  v.  Brucet 
[1907]  S.C.  845 1212 

CaTendish-Bantinok  v.  Fenn,  57  L.  J.  Ch. 
662 ;  12  App.  Cas.  662;  67  L.  T.  773 ;  36 
W.  R.  641 :  distinguished  by  Stirling,  L.J., 
in  Leeds  and  Hanley  Theatres  of  Varieties, 
In  re,  72  L.  J.  Ch.  1 ;  [1902]  2  Ch.  809 ;  87 
L.  T.  488 ;  51  W.  R.  6  ;  10  Manson,  72     .     327 

Oawthome  v.  Oordrey,  32  L.  J.  C.P.  152 ; 
13  C.  B.  (N.8.)  406:  dicta  in,  dissented 
from  in  Dollar  v.  Parkington,  84  L.  T.  470    508 

V, dicta  in,  followed  in  Smith 

V.  Qold  Coast  and  Ashaytti  Explorers,  Lim., 
72  L.  J.  K.B.  236;  [1903]  1  K.B.  638;  88 
L.T.442;  61W.  R.  373.         ...     609 

Cellnlar  Clothing  Co.  v.  Maxton,  68  L.  J. 
P.C.  72;  [1899]  A.C.  326;  80  L.  T.  809: 
dictum  of  Lord  Davey  in,  applied  in  British 
Vacuum  Cleaner  Co.  v.  New  Vacuum 
Cleaner  Co.,  76  L.  J.  Ch.  511 ;  [1907]  2  Ch. 
312  ;  97  L.  T.  201 2561 

Celtic  King,  The,  63  L.  J.  P.  37 ;  [1894] 
P.  176 ;  70  L.  T.  662 :  discussed  in  Law 
Guarantee  and  Trust  Society  v.  Russian 
Bank,  74  L.  J.  K.B.  577;  [1905]  1  K.B. 
815  ;  92  L.  T.  436 ;  10  Com.  Cas.  169        .  2440 

Central  London  Bailway  v.  Hammenmith 
Borough  Connoil,  73  L.  J.  K.B.  623 ;  90  L.  T. 
645;  68  J.  P.  217 ;  2  L.  G.  R.  446:  fol- 
lowed  in  Tough  v.  Ilopkins,  73  L.  J.  K.B. 
628;  90L.T.672;  52W.R.606;  68J.P. 
274 1637 

Ceto,  The,  14  App.  Cas.  670:  order  in, 
followed  in  The  London,  74  L.  J.  P.  71 ; 
[1905]  P.  152 ;  93  L.  T.  393 ;  63  W.  R.  419 ; 
21T.  L.  R.  339 2412 

Chadbnm  v.  Moore,  61  L.  J.  Ch.  674 ;  67 
L.  T.  267  ;  41  W.  R.  39 :  distinguished  in 
Bosenbaum  v.  Belson,  69  L.  J.  Ch.  569; 
[1900]  2  Ch.  267 ;  82  L.  T.  668  ;  48  W.  R. 
522 1966 

Chadwiek  v.  Ball,  64  L.  J.  Q.B.  396;  14 
Q.B.  D.  856;  62  L.  T.  949:  followed  in 
Payne  v.  Hogg,  69  L.  J.  Q.B.  579 ;  [1900] 
2Q.B.43;  82L.T.  684;  48W.  R.  417     .    618 

Ohalmen  v.  Chalmen,  68  L.  T.  28 :  con- 
sidered and  applied  in  Hubbard  v.  Hub- 
bard, 70  L.  J.  P.  34 ;  [1901]  P.  167 ;  84 
L.T.441 947 

Chamberlain's  Wharf,  lim.  v.  Smith,  69 
L.  J.  Ch.  783;  [1900]  2  Ch.  606 ;  83  L.  T. 


238 ;  49  W.  R.  91 :  distinguished  in  How- 
den  V.  Yorkshire  Miners*  Association,  72 
L.  J.  K.B.  176;  [1903]  1  K.B.  308;  88 
L.  T.  134 2665 

Chamberlain's  Wharf,  Lim.  v.  Smith,  69 
L.  J.  Ch.  783 ;  [1900]  2  Ch.  605 ;  83  L.  T. 
238 ;  49  W.  R.  91 :  considered  in  Steele  v. 
South  Wales  Miners*  Federation,  76  L.  J. 
K.B.  333 ;   [1907]  1  K.B.  361 ;  96  L.  T. 


2556 


Chamberlain's  Wharf  v.  Smith,  69  L.  J. 

Ch.  783;  [1900]  2  Ch.  606;  83  L.  T.  238; 
49  W.  R.  91 :  followed  in  MulUtt  v.  VniUd 
French  Polishers*  Society,  91  L.  T.  133      .  2655 

Chamberlayne  v.  Brockett,  42  L.  J.  Ch. 
368;  L.  R.  8  Ch.  206;  28  L.  T.  248;  21 
W.  R.  299 :  followed  and  applied  in  Swain, 
In  re,  74  L.  J.  Ch.  364 ;  [1905]  1  Ch.  669 ; 
92  L.  T.  716 1818 

V.  applied  in  Oyde,  In  re; 

Ward  V.  LittU,  79  L.  T.  261     .         .         .  2836 

Chambers  v,  Bingham,  48  L.  J.  Ch.  169; 
10  Ch.  D.  743;  39  L.  T.  472;  27  W.  R. 
289:  approved  in  Capital  and  Counties 
BankY.  Rhodes,  72  L.  J.  Ch.  336;  [1903] 
1  Ch.  631 ;  88  L.  T.  256 ;  51  W.  R.  470    .  1606 

Chambers  v.  Whitehaven  Harbour  Com- 
missioners, 68  L.  J.  Q.B.  740 ;  [1899]  2  Q.B. 
132;  80  L.  T.  686;  47  W.  R.  633:  con- 
sidered in  Atkinson  y.  Lunib,  72  L.  J.  K.B. 
460;  [1903]  1  K.B.  861;  88  L.  T.  789;  61 
W.  R.  616 1513. 1614 

Champion,  In  re,  62  L.  J.  Ch.  872 ;  [1893] 
1  Ch.  101 ;  67  L.  T.  694 :  followed  in  Bayer, 
In  re,  72  L.  J.  Ch.  230 ;  [1903]  1  Ch.  686 ; 
87  L.  T.  712;  61  W.  R.  638      .  .  2098 

ChaneeUor,  In  re,  63  L.  J.  Ch.  443;  26 
Ch.  D.  42;  61  L.  T.  83;  32  W.  R.  466: 
followed  in  Stanier  v.  Hodgkinson,  73  L.  J. 
Ch.  179;  62W.  R.  260    .         .         .         .2869 

Chandler  v.  Smith,  68  L.  J.  Q.B.>  909 ; 
[1899]  2  Q.B.  606 ;  81  L.  T.  317 ;  47  W.  R. 
677 :  followed  in  Pomphrey  v.  Southwark 
Press,  70  L.  J.  K.B.  48 ;  [1901]  1  K.B.  86 ; 
83L.  T.  468;  66J.  P.  148        .         .1556,1571 

Chandler  v.  Webster,  73  L.  J.  K.B.  401 ; 
[1904]  1  K.B.  493 ;  90  L.  T.  217 ;  52  W.  R. 
290 :  distinguished  in  Elliott  v.  CrutchUy, 
73  L.  J.  K.B.  406;  [1904]  1  K.B.  565 ;  90 
L.  T.  497 ;  52  W.  R.  499  .         .         .         .     617 

Chapel  V.  Hiekes,  8  L.  J.  Ex.  38 ;  2  C.  & 
M.  214 ;  4  Tyr.  43 :  followed  in  Stegmanv, 
O'Ccwwor,  80  L.  T.  234    ....  2944 

Chapel  House  Colliery  Co.,  In  re,  62  L.  J. 
Ch.  936 ;  24  Ch.  D.  269 ;  49  L.  T.  676 ;  31 
W.  R.  993 :  discussed  in  CriggUstone  Coal 
Co.,  In  re,  76  L.  J.  Oh.  662;  [1906]  2  Ch. 
327 


Chaplin,  In  re,  86  L.  J.  P.  &  M.  49 ;  L.  R. 
1  P.  &  D.  328 ;  16  L.  T.  612 :  discussed  in 
i  Evans  v.  Evans  (No.  1),  78  L.  J.  P.  87 ; 
[1904]P.  274;  91L.T.  366     . 

Chapman  v.  Tomer,  9  Mod.  268;  Yin. 
Abr.  "  Executor,"  D.  2,  p.  72 :  discussed 
in  QHbert^  In  re ;  Oilbertf  ex  partem  67  L.  J. 


454 


952 


NoTK.— Vbi.  IL  conm^ence8  at  coL  1179. 


Digitized  by 


Google 


TABLE  OF  CASES  FOLLOWED,    OVERRULED,  ETC.      cxxxi 


Q.B.  229 ;  [1898]  1  Q3. 282 ;  77  L.  T.  776 ; 

46  W.  B.  361 ;  4  Manson,  387  .         .      163,  849 

Chippel  17.  mtath,  60  L.  J.  Q.B.  664; 
[1891]  2  Q.B.  252 ;  66  L.  T.  23 ;  40  W.  B. 
16 ;  followed  in  County  Theatres  and  Hotels 
y.  Knowles,  71  L.  J.  K.B.  361;  [1902]  1 
K.B.  480;  86  L.  T.  182    .         .         .         .36 

GhAidM  V.  VinelilAy  Loeal  Board,  62  L.  J. 
Ch.  654;  23  Ch.  D.  767 ;  48  L.  T.  669;  31 
W.  R.  717:  dissented  from  in  Brown  v. 
Dunstable  Corporation,  68  L.  J.  Gh.  498 ; 
[1899]  2  Ch-  378;  80  L.  T.  660;  47  W.  R. 
638 ;  63  J.  P.  619 1361 

ChmrlM  V.  Jonas,  66  L.  J.  Ch.  161;  33 
Ch.  D.  80;  66  L.  T.  381;  86  W.  R.  88: 
point  in,  approved  in  preference  to  ChenneU, 
In  re;  Jones  v.  ChenneU  (47  L.  J.  Ch. 
583;  8Ch.  D.  492),inJ5«(;v.-B«i7,68L.J. 
Ch.  667;  [1899]  2  Ch.  467;  81  L.  T.  284  .     688 

Ghariatworth  v.  Holt,  43  L.  J.  Ex.  26 ; 
L.B.9  Ex.  38;  29  L.  T.  647;  22  W.  R. 
94 :  distingnished  in  Gilling,  In  re,  74  L.  J. 
Ch.835;  92L.T.  633;  63W.R.  427        .     979 

Ohamoek  v.  Court,  68  L.  J.  Ch.  660; 
[1899]  2  Ch.  36;  80  L.  T.  664;  47  W.  R. 
633;  68  J.  P.  456 :  foUowed  in  Walters  v. 
Green,  68  L.  J.  Ch.  730 ;  [1899]  2  Ch.  696 ; 
81  L.  T.  151;  48  W.  B.  23        .         .         .  1893 

Oiartarad  lostitiite  of  Patent  Agenti  v, 
loekwood,  63  L.  J.  P.C.  74;  [1894]  A.C. 
347;  71  L.  T.  206 :  followed  in  Devonport 
CorporaUon  v.  Tozer,  71  L.  J.  Ch.  764 ; 
[1902]  2  Ch.  182 ;  86  L.  T.  612         .        .  1309 

Cliartariand  Storei  and  Trading  Co.,  In  re, 
69  L.  J.  Ch.  861;  [1900]  2  Ch.  870;  49 
W.  R.  76 :  not  followed  in  African  Farms, 
IAm.,an  re,  76  L.  J.  Ch.  378;  [1906]  1  Ch. 
640;  95L.T.403 462 

Chaaton,  In  re;  Chaston  v.  Seago,  60L.  J. 
Ch.  716 ;  18  Ch.  D.  218 ;  45  L.  T.  20;  29 
W.  R.  778 :  followed  in  Ooulder,  In  re,  74 
li.  J.  Ch.  562  ;  [1906]  2  Ch.  100 ;  93  L.  T. 
163;  53W.R.  531 2869 

Chatflold  V.  Sedgwiek,  4  C.  P.  D.  459 ; 
27  W.  R.  790:  followed  in  Solomon  v. 
MuUiner,  70  L.  J.  K.B.  166 ;  [1901]  1  K.B. 
76;  83L.  T.493;  49W.R.364       .         .     672 

Chatwood'f  Patent,  In  re,  16  Rep.  Pat. 
Cas.  370:  view  taken  in,  approved  in 
Alsop's  Patent,  In  re,  76  L.  J.  Ch.  134; 
[1906]  1  Ch.  86;  94  L.  T.  38;  54  W.  R. 
323 1788 

Chann^  v.  Oraydon,  2  Atk.  616,  619: 
dicttum  of  Lord  Hardwicke  in,  considered 
m  Lewis,  In  re,  73  L.  J.  Ch.  748;  [1904] 
2  Ch.  666 ;  91  L.  T.  242  .         .         .         .806 

Chawner  v,  Cummins,  15  L.  J.  Q.B.  161 ; 
8  Q.B.  311:  followed  hi  WiUiams  v. 
North's  Navigation  Collieries,  73  L.  J.  K.B. 
575;  [1904]  2  K.B.  44;  91  L.  T.  3;  62 
W.  R.  664;  68  J.  P.  371  .         .         .         .  1476 

CliaTtor,  In  re;  Chaytorv.  Horn,  74  L.  J. 
Ch.  106;  [1905]  1  Ch.  233 ;  92  L.  T.  290 ; 
53  W.  R.  251 :  distingnished  in  Wilson, 
In  re  ;  Moore  v.  Wilson,  76  L.  J.  Ch.  210 ; 
[1907J  1  Ch.  394 ;  96  L.  T.  453         .         .  2615 


ChMfebrovgh  Mannfftotnring Co's  Trade 
Hark  "  Yai^ne,"  In  re,  71  L.  J.  Ch.  427 ; 

[1902]  2  Ch.  1 ;  86  L.  T.  666  :  foUowed  in 
Burroughes,  Wellcome  db  Co.*s  Trade  Mark, 
In  re,  73  L.  J.  Ch.  474 ;  [1904]  1  Ch.  736 ; 
91L.T.  58;  52W.  R.581       .         .         .2638 

Cherry  v.  Thompson,  41  L.  J.  Q.B.  243; 
L.  R.  7  Q.B.  573 ;  26  L.  T.  791 ;  20  W.  R. 
1029 :  followed  in  Holland  v.  Bennett,  71 
L.  J.  K.B.  490 ;  [1902]  1  K.B.  867  ;  86  L.  T. 
485;  SOW.  R.  401 1906 

Cheshire  Lines  Committee  v.  Lewis,  50 
L.  J.  Q.B.  121;  44  L.  T.  293;  46  J.  P. 
404 :  considered  in  Zimbler  v.  Abrcihams, 
72  L.  J.  K.B.  103;  [1903]  1  K.B.  677 ;  88 
L.  T.  46 ;  51  W.  R.  343  .         .         .         .  1184 

Chesterfield's  (Sari)  Trusts,  In  re,  52  L.  J, 
Ch.  958;  24  Ch.  D.  643;  49  L.  T.  261 ;  32 
W.  R.  861 :  rule  in,  applied  in  RowUs  v. 
Bebb;  BowlU,  In  re,  69  L.  J.  Ch.  562; 
[1900]  2Ch.  107 ;  82  L.  T.  633 ;  48  W.  R. 

562 797 

When  inapplicable,  considered  in  8earle*s 
Settlement  Trusts,  In  re,  69  L.  J.  Ch.  712; 
[1900]  2  Ch.  829;  83  L.  T.  364;  49  W.  R. 
44 2282 

application  of,  discussed  in 

Van  Straubensee,  In  re,  70  L.  J.  Ch.  825 ; 
[1901]  2  Ch.  779 2275 

Chetwynd  v.  Chetwynd,  35  L.  J.  P.  21, 
24;  L.  R.  1  P.  39,  44,  46;  11  Jur.  (n.s.) 
958;  13  L.  T.  474;  14  W.  R.  184:  law  laid 
down  in,  applied  in  Constantinidi  v.  Con- 
stantinidi,  74  L.  J.  P.  122 ;  [1906]  P.  263     947 

Chiehester  (Lord)  v.  Coventry,  36  L.  J. 
Ch.  673 ;  L.  R.  2  H.L.  71 ;  17  L.  T.  36 ; 
15  W.  R.  849 :  applied  in  Blundell,  In  re, 
75  L.  J.  Ch.  661;  [1906]  2  Ch.  222;  94 
L.  T.818 2806 

Chidley  v.  West  Ham  Chnrehwardens,  32 
L.  T.  486:  distinguished  in  Reynolds  v. 
Ashby,  72  L.  J.  K.B.  51 ;  [1903]  1  K.B.  87 ; 
87L.  T.640;  51W.R.406     ...     868 

Chinnery  v.  £? ans,  11 H.  L.  Cas.  116 ;  10 
Jut.  (n.8.)  855 ;  11  L.  T.  68 ;  13  W.  R.  20 : 
applied  in  Astbury  v.  Astbury,  67  L.  J.  Ch. 
471 ;  [1898]  2  Ch.  Ill ;  78  L.  T.  494 ;  46 
W.  R.  536 1299 

Chippendall  v..  Tomlinson,  4  Dougl.  318 ; 
1  Cooke's  Bk.  Laws  (8th  ed.)  428:  ex- 
plained land  distinguished  in  Roberts,  In 
re;  Roberts,  ex  parte,  69  L.  J.  Q.B.  19; 
[1900]  1  Q.B.  122 ;  81  L.  T.  467 ;  48  W.  R. 
132;  7  Manson,  5 109 

Christiania,  The,  7  Moore  P.C.  160 :  con- 
sidered in  The  Tactician,  76  L.  J.  P.  80 ; 
[1907]  P.  244 2384 

Christianshorg,  The,  54  L.  J.  P.  84 ;  10 
P.  D.  141 :  63  L.  T.  612 ;  5  Asp.  M.C.  491 : 
distinguished  in  The  Qemma,  68  L.  J.  P. 
110 ;   [1899]  P.  285 ;  81  L.  T.  379     .         .  2411 

Christison  v  Bolam;  Oregson,  In  re,  67 
L.  J.  Ch.  221;  36  Ch.  D.  223;  57  L.  T. 
260 ;  36  W.  R.  803 :  discussed  in  WathimA 
V.  Lindsay,  67  L.  J.  Ch.  362 ;  5  Manson,  25    148 

Chnbb  V.  Griffiths,  36  Beav.  127:  fol- 
lowed in  Woolfv,  Woolf,  68  L.  J.  Ch.  82; 


Note.— 7oi.  IL  commences  at  col,  1179. 


i  2 


Digitized  by 


Google 


cxxxii     TABLE  OF  CASES  FOLLOWED,   OVEERULED,  ETC. 


[1899]  1  Ch.  343;  79  L.  T.  726 ;  47  W.  R.  I 

181 2769  1 

Choroh  V.  Browne  15  Yes.  258:  dictum 
in,  followed  in  Qrove  v.  Portal,  71  L.  J.  j 

Ch.  299  ;  [1902]  1  Oh.  727 ;  86  L.  T.  360  .     861 

Churohward  v.  Begem,  L.  B.  1  Q.B.  178 ; 
14  L.  T.  67 :  observations  on  dicta  of  Cook- 
born,  C.J.,  in,  made  in  Moon  v.  Camberwell 
Borough  Council^  89  L.  T.  695 ;  68  J.  P.  67 ; 
2L.  G.  B.  809 618 

Cite  de  Kontreal  v.  Semiiiaire  de  St.  Sol- 
piee  deMontrM,  69 L.J.  P.C.  20;  14  App. 
Cas.  660 ;  61  L.  T.  663  :  followed  in  Daily 
Telegraph  Newspaper  Co.  v.  McLaughlin, 
78  L.  J.  P.C.  96 ;  [1904]  A.C.  776 ;  91  L.  T. 
233 806 

CitiMns'  Bank  of  Loniiiana  t;.  Fint 
National  Bank  of  Hew  Orleans,  43  L.  J.  Ch. 
269 ;  L.  B.  6  H.L.  862 ;  22  W.  B.  194 :  dis- 
cussed in  Lovett  v.  Lovelt,  67  L.  J.  Ch.  20 ; 
[1898]  1  Ch.  82 ;  77  L.  T.  650;  46  W.  B. 
106 800 

City  and  Ooontj  InTestment  €k>.,  In  re,  49 
L.  J.  Ch.  196 ;  13  Ch.  D.  476 ;  42  L.  T.  303 ; 
28  W.  B.  933 :  applied  in  Mason  v.  Motor 
Traction  Co,,  74  L.  J.  Ch.  273 ;  [1906]  1  Ch. 
419;  92  L.  T.  234 ;  12  Manson,  31    .         .444 

Citj  of  Kanchester,  The,  49  L.  J.  P.  81 ; 
6  P.  D.  221;  42L.T.621:  4  Asp.  M.C.  412 : 
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preference  to  Charles  v.  Jones  in  Bew 
V.  Bew,  68  L.  J.  Ch.  657  ;  [1899J  2  Ch.  467 ; 
81L.T.  284 568 

City  of  Peking,  69  L.  J.  P.C.  88 ;  16  App. 
Cas.  438;  61  L.  T.  136;  39  W.  B.  177 ;  6 
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ana,  69  L.  J.  P.  36;  [1900]  A.C.  113;  82 
L.  T.  96;  48  W.  B.  398 ;  9  Asp.  M.C.  41   .  2403 

City  and  Sontli  London  Bailway  v.  London 
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Q.B.  618;  66  L.  T.  362;  40  W.B.  166;  66 
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Civil  Servioe  Co-operatlTO  Sooiety  v. 
General  Steam  Navigation  Co.,  72  L.  J.  K.B. 
933;  [1903]  2  K.B.  756;  89  L.  T.  429: 
followed  in  King  v.  Gillard,  74  L.  J.  Ch. 
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Clabbon,  In  re,  73  L.  J.  Ch.  863 ;  [1904] 
2  Ch.  466  ;  91  L.  T.  816;  58  W.  B.  43  ;  68 
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Clarenee,  The,  8  Wm.  Bob.  283 :  over- 
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Holme  (66  L.  J.  P.  166 ;  [1897]  A.C.  696) 
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sidered in  ApHn  v.  Stone,  73  L.  J.  Ch. 
466 ;  [1904]  1  Ch.  643 ;  90  L.  T.  284  .      2774-5 

Clark  V.  Adie,  46  L.  J.  Ch.  585 ;  2  App. 
Cas.  315;  36  L.  T.  923 :  applied  in  Sirdar 
Rubber  Co.  v.  WaUington,  Weston  dt  Co.,  74 
L.  J.  Ch.  316;  [1905]  1  Ch.  451 ;  92  L.  T. 
564;  63  W.B.  346 1785 

Cl«rk*s  Tmits,  In  re,  46  L.  J.  Ch.  194; 
ICh.  D.497;  24W.B.233:  discussed  and 
distinguished  in  Clarke,  In  re,  70  L.  J. 
Ch.631;  [1901]  2  Ch.  110;  84  L.  T.  811; 
49  W.  B.  628 227 

Clarke,  Ex  parte,  67  L.  T.  232 :  definition 
of  "inadvertence"  given  in,  adopted  in 
Safety  Explosives,  Lim.,  In  re,  73  L.  J.  Ch. 
184 ;  [1904]  1  Ch.  226 ;  90  L.  T.  331 ;  52 
W.  B.  470 ;  11  Manson,  76        .         .        .     468 

Clarke,  In  re,  67  L.  J.  Ch.  234;  [1898]  1 
Ch.  336;  78  L.  T.  275;  46  W.  B.  837  :  dis- 
cussed in  Davies  v.  Thomas,  69  L.  J.  Ch. 
643;  [1900]2  Ch.  462;  83  L.  T.  11    .         .  2669 

Clarke  v.  Colli,  9  H.L.  C.  601 :  discussed 
in  Brydone's  Settlement,  In  re,  72  L.  J.  Ch. 
628;  [1903]  2  Ch.  84;  88  L.  T.  614;  51 
W.B.  497 2287 

Clarke  v,  Caokfleld  Vnion,  21  L.  J.  Q.B. 
349,  364 :  approved  and  followed  in  Law- 
ford  V.  Billericay  Rural  Council,  72  L.  J. 
K.B.  664  ;  [1903]  1  K.B.  772 ;  89  L.  T.  317 ; 
51  W.B.630;  67J.P.  245;  IL.G.  B.615    568 

Clarke  v.  Hart,  6  H.L.  Cas.  633;  6  Jur. 
(N.B.)  447:  applied  in   Palmer  v.   Moore, 

69  L.  J.  P.C.  64 ;  [1900]  A.C.  293 ;  82  L.  T. 

166 269 

Clarke  v.  Thornton,  56  L.  J.  Ch.  802 ;  35 
Ch.  D.  307 ;  66  L.  T.  294;  36  W.  B.  603: 
distinguished  in  Partington,  In  re ;  Reigh 
V.  Kane,  71  L.  J.  Ch.  472;  [1902]  1  Oh. 
711;  86  L.T.  194;  50  W.B.  888      .         .2267 

Clarke*!  SetUement,  In  re,  71  L.  7.  Ch. 
593 ;  [1902]  2  Ch.  327 ;  86  L.  T.  658 ;  60 
W.  B.  586 :  approved  in  Blagrave's  Settled 
Estates,  In  re,  72  L.  J.  Ch.  317 ;  [1903]  1 
Ch.  560;  88  L.  T.  253  ;  61  W.  B.  437        .  2254 

Clayton  and  Barclay's  Contract,  In  re,  64 
L.  J.  Oh.  616;  [1896]  2  Ch.  212;  72  L.  T. 
764 ;  48  W.  B.  649;  2  Manson,  846 :  dU- 
cussed  in  Preston^s  Trustee  v.  Cooke,  75 
L.  J.  Ch.  767 ;  [1906]  2  Ch.  661        .         .106 

Clayton  v.  lUingworth,  10  Hare,  461 : 
distinguished  in  Lever  v.  Koffler,  70  L.  J. 
Ch.  895  ;  [1901]  1  Ch.  643  ;  84  L.  T.  684 ; 
49  W  .B.  506  .         .  .  .  2482 

And  in  Manchester  Brewery  Co.  v.  CoomhSf 

70  L.  J.  Ch.  814 ;  [1901]  2  Ch.  608   .         .  1260 

Clayton's  Case,  1  Mer.  672 :  oonsidered 
in  Mutton  v.  Peai,  69  L.  J.  Ch.  484 ;  [1900] 
2  Ch.  79;  82  L.  T.  440 ;  48  W.  B.  486       .  1981 

application  of,  discussed  in 
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W.  R.  127 ;  67  J.  P.  70 :  distinguished  in 
Oppenheimer  v.  Attenborough,  76  L.  J.  K.B. 
177  ;  [1907]  1  K.B.  510 ;  96  L.  T.  501 ;  12 
Com.  Cas.  88 1971 

Hatch  V.  Hatch,  9  Yes.  292 :  applied  in 
Wright  V.  Carter,  72  L.  J.  Ch.  138 ;  [1903] 
1  Ch.  27 ;  87  L.  T.  624 ;  51  W.  R.  196       .  2618 

Hatch,  Kansfleld  ft  Co.  v,  Weingott,  22 
T.  L.  R.  366:  followed  in  Asaicurazumi 
Oenerali  de  Trieste  v.  Empress  Assurance 
Corporation,  76  L.  J.  K.B.  980;  [1907]  2 
K.B.  814 ;  13  Com.  Cas.  37       .         .         .  1073 

Hatton  V.  Harrii,  [1892]  A.C.  547 :  dis- 
tinguished in  Knipe  v.  Blair,  [1900]  1  Jr. 
R.  372 183 

HanzweU,  In  re,  62  L.  J.  Ch.  737 ;  23 
Ch.  D.  626;  48  L.  T.  742;  31  W.  R.  711 : 
distinguished  in  Jackson  d  Bassford,  In  re, 
76  L.  J.  Ch.  697 ;  [1906]  2  Ch.  467    .         .     474 

Hawee,  In  re,  62  L.  J.  Ch.  463 ;  67  L.  T. 
756;  41  W.  R.  173:  discussed  in  Dixon, 
In  re ;  Heynes  v.  Dixon,  68  L.  J.  Ch.  689 ; 
[1899]  2  Ch.  561 ;  48  W.  R.  71  .         .     183 

Hawke  v.  Dnnn,  66  L.  J.  Q.B.  364 ;  [1897] 
1  Q.B.  579;  76  L.  T.  355;  45  W.  R.  359; 
61  J.  P.  292;  18  Cox  C.C.  543:  overruled 
in  Potoell  v.  Kempton  Park  Racecourse  Co., 
68  L.  J.  Q.B.  392;  [1899]  A.C.  143;  80 
L.  T.  538;  47  W.  R.  585 ;  63  J.  P.  260      .     894 

V. approved  in  Reg.  v.  Hum- 
phreys, 67  L.  J.  Q.B.  534 ;  [1898]  1  Q.B. 
875;  78L.T.  360;  46W.  R.  543;  62J.P. 
409 895 

Haycraft  Ckild  Bednetion  Co.,  In  re,  69 

L.  J.  Ch.  497 ;  [1900]  2  Ch.  230;  83  L.  T. 
166 ;  7  Manson,  243 :  approved  in  National 
Co.  for  Distribution  of  Electricity,  In  re, 
71  L.  J.  Ch.  702;  [1902]  2  Ch.  34;  87 
L.  T.6 453 

followed  in  Wyoming  State 

Syndicate,  In  re,  70  L.  J.  Ch.  727 ;  [1901] 
2Ch.  431;  84L.  T.  868;  49W.  R.  650     .     474 

distinguished    in    Boschoek 

Proprietary  Co.  v.  Fuke,  76  L.  J.  Ch.  261 ; 
[1906]  1  Ch.  148;  94  L.  T.  898;  54  W.  R. 
359;  13  Manson,  100  .349,363 

Haylockv.  Bparke,  22  L.  J.  M.C.  67;  1 
E.  &  B.  471:  distinguished  in  Yorkshire 
(West  Riding)  Rivers  Board  v.  Robinson, 
76  L.  J.  K.B.  426 ;  [1907]  1  K.B.  431 ;  96 
L.  T.  162;  71  J.  P.  137;  5  L.  G.  R.  409   .  2698 

Haymee  v.  Cooper,  33  L.  J.  Ch.  488 ;  33 
Beav.  431 ;  10  L.  T.  87 ;  10  Jur.  (n.sJ  308 ; 
12  W.  R.  589:  followed  in  Bom,  In  re; 
Cumock  V.  Bwn,  69  L.  J.  Ch.  669;  [1900] 
2Ch.  433;  83  L.  T.  51     .  .  2473 

Haynee  v.  Doman,  68  L.  J.  Ch.  419; 
[1899]  2  Ch.  13 ;  80  L.  T.  569 :  followed  In 
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Haynet,  In  re,  67  L.  J.  Ch.  519;  87  Ch. 
D.  306;  58  L.  T.  14;  36  W.  R.  821:  fol- 
lowed  in  Trenchard,  In  re ;  Trenchard  v. 
Trenchard,  71  L.  J.  Ch.  178;  [1902]  1  Ch. 
378 ;  86  L.  T.  196;  50  W.  R.  266      .         .  2224 

Head'g  Trosteef  and  Maodonald*!  Con- 
tract, In  re,  59  L.  J.  Ch.  604 ;  45  Ch.  D. 
310;  63  L.  T.  21;  38  W.  R.  657:  dis- 
tinguished  in  Baker  and  Selmon's  Con- 
tract, In  re,  76  L.  J.  Ch.  235 ;  [1907]  1  Ch. 
238;  96L.  T.  110 2646 

Heath  v.  Pngh,  50  L.  J.  Q.B.  473 ;  6  Q.B. 
D.  345;  44  L.  T.  327:  followed  in  Cope- 
stake  V.  Hoper,  76  L.  J.  Ch.  232 ;  [1907]  1 
Ch.  366 ;  96  L.  T.  822 :  and  considered  in 
Lovell  and  Collard*s  Contract,  In  re,  76 
L.  J.  Ch.  246 ;  [1907]  1  Ch.  249 ;  96  L.  T. 
382 543 

Heather  ft  Co.,  In  re,  89  L.  J.  Ch.  781 ; 
L.  R.  5  Ch.  694 ;  18  W.  R.  1079 :  dis- 
tinguished in  Lumsden  v.  Shipcote  Land 
Co.,  75  L.  J.  K.B.  665 ;  [1906]  2  K.B.  433 ; 
95  L.  T.  17 ;  54  W.  R.  461        ..         .  2460 

HeaTon  v.  Pender,  52  L.  J.  Q.B.  702; 
11  Q.B.  D.  503;  49  L.  T.  357;  47  J.  P. 
709:  discussed  in  Earl  v.  Lubbock,  91 
L.  T.  73 1753 

V. discussed  in  Earl  v.  Lub- 
bock, 74  L.  J.  K.B.  121;  [1905]  1  K.B. 
253;  91  L.  T.  830;  53  W.  R.  145;  21 
T.  L.  R.  71 1753 

V. commented  on  in  Traill  v. 

Actieselskabet  Dalbeattie,  Lim.,  6  F.  798  .  1740 

V. distinguished  in  Caledonian 

Railway  v.  Mulholland,  67  L.  J.  P.O.  1 ; 
[1898]  A.C.  216;  77  L.  T.  570;  46  W.  R. 
286 1740 

Hecklee  v.  Hecklee  (W.  N.  (1892),  p.  188), 
commented  on 1766 

Heckiher  v.  Croeley,  60  L.  J.  Q.B.  75 ; 
[1891]  1  Q.B.  224;  39  W.  R.  211:  con- 
sidered and  applied  in  Ricktiby  v.  Rickaby, 
70  L.  J.  P.  24 ;  [1901]  P.  184 ;  84  L.  T. 
182 29,965 

V. general  rule  laid  down  in, 

will  no  longer  he  acted  on,  so  held  in 
Wightwick  v.  Pope,  71  L.  J.  K.B.  709; 
[1902]  2  K.B.  99;  86  L.  T.  750;  50  W.  R. 
531 29,1940 

Hedgee  v.  Preiton,  80  L.  T.  847 :  dictum 
in,  considered  in  Saumares,  In  re,  76  L.  J. 
K.B.  707 ;  [1907]  2  K.B.  166 ;  97  L.  T.  121 ; 
14  Manson,  101 166 

HeUaweU  v.  Kaetwood,  20  L.  J.  Ex.  154 : 

not  followed  in  Crossley  v.  Lee,  77  L.  J. 
K.B.  199 1196 

Helbnan'i  IIOU,  In  re,  L.  R.  2  Eq.  368; 
14  W.  R.  682  :  considered  in  Chatard's 
Settlement  Trusts,  In  re,  68  L.  J.  Ch.  850 ; 
[1899]  1  Ch.  712;  80  L.  T.  645  ;  47  W.  R. 
615 1008 

Heliby,  In  re,  63  L.  J.  Q.B.  265 ;  [1894] 
1  Q.B.  742;  70  L.  T.  144 ;  42  W.  R.  218 ; 
1  Manson,  4 :  followed  in  Coles  and  Raven- 
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HelTVtiai  The,  3  Asp.  M.G.  43 :  explained 
in  The  BroomfUld,  94  L.  T.  109  .  2377 

Hemsworth  School,  In  re,  56  L.  J.  P.O. 
52;  12  App.  Gas.  444;  56  L.  T.  212; 
35  W.  R.  418:  foUowed  in  Colchester 
Grammar  School,  In  re,  67  L.  J.  P.O.  86 ; 
[1898]  A.C.  477 ;  78  L.  T.  509  .  .     240 

Hendenon  v,  ITnderwritiiig  and  Agency 
Anociatioa,  60  L.  J.  Q.B.  406;  [1891] 
1  Q.B.  557 ;  64  L.  T.  744 ;  89  W.  R.  528 : 
considered  in  Harding  v.  Bussell,  74  L.  J. 
KB.  500 ;  [1905]  2  K.B.  83 ;  92  L.  T.  531 ; 
10  Com.  Gas.  184 707 


Hfliidy  17.  Stephenson,  10  East,  55 :  not 
followed  in  Palmer  v.  Guadagni,  75  L.  J. 
Ch.  721 ;  [1906]  2  Ch.  494        .  .  1916 

Henley,  In le, 9  Gh. D. 469 ;  d9L.T.53; 
26  W.  R.  885 :  approved  and  followed  in 
Commissioners  of  Taxation  v.  Palmer, 
76  L.  J.  P.C.  41 ;  [1907]  A.C.  179 ;  96  L.  T. 
378;  UManson,  106       ....     663 

Heiley,  In  re ;  Aleock  v.  Henley,  75  L.  T. 
307 :  not  followed  in  Whitaker,  In  re ; 
WhikLker  V.  Palmer,  73  L.  J.  Gh.  166 ; 
[19(H]  1  Ch.  299;  90  L.  T.  277         .         .     847 

Hennessy  v.  Wright,  57  L.  J.  Q.B.  580; 
21  Q3.  D.  509;  59  L.  T.  323 ;  53  J.  P.  52 : 
followed  in  Joseph  Hargreaves,  In  re, 
69  L.  /.  Ch.  183;  [1900]  1  Ch.  347; 
82L.  T.  132;  48W.  R,  241  .         .471 

Heary,  In  re  ;  Gordon  v.  Gordon,  76  L.  J. 
Ch.  74;  [1907]  1  Ch.  80;  95  L.  T.  776: 
not  followed  in  Perkins,  In  re,  11  L.  J. 
Ch.  16 ;  [1907]  2  Ch.  596  .  2516 

Heaiey  v.  White,  69  L.  J.  Q.B.  188; 
[1900]  1  Q.B.  481 ;  81  L.  T.  767 ;  48  W.  R. 
257 ;  63  J.  P.  804 :  applied  in  Walker  v. 
LUUshaU  Co.,  69  L.  J.  Q.B.  192;  [1900] 
1  Q.B.  481 ;  81  L.  T.  769 ;  48  W.  R.  257 ; 
64J.  P.  85 1495 

V.  disapproved  in  Fentonv, 

Thorley,  72  L.  J.  K.B.  787;  [1903]  A.C. 
443;  89  li.  T.  314;  52  W.  R.  81        .         .  1498 

Heathorn  v.  Vraier,  61  L.  J.  Ch.  373; 
[1892]  2  Gh.  27 ;  66  L.  T.  439 :  applied  in 
Bruner  v.  Moore,  73  L.  J.  Gh.  377 ;  [1904] 
1  Ch.  305 ;  89  L.  T.  738;  52  W.  R.  295     .    634, 
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Henty  v,  Schrdder,  48  L.  J.  Ch.  792; 
12  Ch.  D.  666;  27  W.  R.  833:  explained 
and  followed  in  Jeffery  v.  Stewart,  80  L.  T. 
17 2487 

Henwood  v.  Harriion,  41  L.  J.  C.P.  206 ; 
L.  R.  7  G.P.  666;  26  L.  T.  938 ;  20  W.  R. 
1000 :  considered  in  Thomas  v.  Bradbury, 
Agnew  d  Co.,  75  L.  J.  K.B.  726;  [1906] 
2K.B.627;  96L.  T.  23;  54W.R.  608     .     608 

Herbert  v.  Sayer,  13  L.  J.  Q.B.  209; 
5  Q.B.  965;  2  D.  &  L.  49;  8  Jur.  812: 
when  applicable,  considered  in  Bennett,  In 
re,  76  L.  J.  K.B.  184  ;  [1907]  1  K.B.  149 ; 
96  L.T.  887;  UManson,  6     ...     107 

Herbert  v,  Webster,  49  L.  J.  Ch.  620; 
15  Ch.  D.  610 :  followed  in  Game,  In  re. 


Herbert  v.  Webster  {cont.) :  foUowed  in 
Femeley's  Trusts,  In  re,  71  L.  J.  Ch.  422 
[1902]  1  Ch.  543  ;  86  L.  T.  413 ;  50  W.  R, 

346 1813 

And  in  Millivard,  In  re,  87  L.  T.  476 

Herooles  Insurance  Co.,  41  L.  J.  Ch 
580 ;  L.  R.  13  Eq.  666  ;  26  L.  T.  274 :  dls 
tinguished  in  National  Bank  of  Wales, 
In  re,  76  L.  J.  Ch.  290;  [1907]  1  Ch.  582 
96  L.  T.  493 ;  14  Manson,  66    . 

Herdman  v.  Wheeler,  71  L.  J.  K.B.  270 
[1902]  1  K.B.  361 ;  86  L.  T.  48 ;  50  W.  R! 
800:     discussed    and    distinguished    in 
Lloyd's  Bank  v.  Cooke,  76  L.  J.  K.B.  666 
[1907]  1  K.B.  794 ;  96  L.  T.  715 
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Hereford  and  Sonth  Wales  Waggon  and 
Engineering  Co.,  In  re,  45  L.  J.  Ch.  461, 
463;  2  Gh.  D.  621,  624;  35  L.  T.  4:  ex- 
plained  and  dictum  discussed  in  English 
and  Colonial  Produce  Co.,  In  re,  75  L.  J. 
Ch.  831;  [1906]  2  Gh.  435;  95  L.  T. 
530 865,2453 

Herefordshire  Connty  Council,  In  re,  64 
L.  J.  M.C.  26;  [1895]  1  Q.B.  43  ;  71  L.  T. 
576 ;  59  J.  P.  348 ;  15  R.  77 :  overruled  in 
Thetford  Corporation  v.  Norfolk  County 
Council,  67  L.  J.  Q.B.  907 ;  [1898]  2  Q.B. 
468 ;  79  L.  T.  815 ;  47  W.  R.  1         .         .  1313 

Herman  v.  Jenchner,  54  L.  J.  Q.B.  340 ; 
15  Q.B.  D.  561;  53  L.  T.  94;  33  W.  R. 
606;  49  J.  P.  502:  considered  in  Consoli- 
dated  Exploration  and  Finance  Co.  v. 
Musgrave,  69  L.  J.  Ch.  11 ;  [1901]  1  Ch. 
37;  81  L.  T.  747;  48  W.  R.  298;  64  J.  P. 
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Hetling  and  Kerton's  Contract,  In  re,  72 
L.  J.  Ch.  783;  [1898]  3  Ch.  269;  69  L.  T. 
266;  42  W.  R.  19;  2  R.  513 :  discussed  in 
Bennett  v.  Stone,  72  L.  J.  Ch.  240;  [1903] 

1  Ch.  509;  88  L.  T.  35;  51  W.  R.  338       .  2632 

Hewett  V.  Foster,  7  Beav.  348,  does  not 
represent  the  modem  practice :  so  held  in 
Sfcinner,  In  re;  Cooper  v.  Skinner,  73 
L.  J.  Gh.  94 ;  [1904]  1  Ch.  289 ;  89  L.  T. 
663;  52W.  R.  346 2698 

Hewitt  V.  Kaye,  37  L.  J.  Ch.  633;  L.  R. 
6  Eq.  198;  16  W.  R.  835:  foUowed  in 
Beaumont,  In  re ;  Beaumont  v.  Ewbank, 
71  L.  J.  Gh.  478;  [1902]  1  Ch.  889;  86 
L.  T.  410;  50W.  R.389.         .         .         .2803 

Hewlett  V.  AUen,  62  L.  J.  Q.B.  9 ;  [1892] 

2  Q.B.  662:  commented  upon  and  ex- 
plained in  Williams  v.  North's  Navigation 
Collieries,  73  L.  J.  K.B.  575;  [1904]  2 
K.B.  44;  91 L.  T.3;  52  W.  R.564;  68J.P. 

371 1476 

Hezt  V.  GiU,  41  L.  J.  Ch.  761 ;  L.  R.  7 
Ch.  699;  27  L.  T.  291;  20  W.  R.  957: 
examined  and  explained  in  Johnstone  v. 
Crompton,  68  L.  J..Ch.  559;  [1899]  2  Ch. 
190;  81  L.  T.  165 ;  47  W.  R.  604      .         .  1682 

v. commented  on  in  Todd  and 

North-Eastem  Railway,  In  re,  72  L.  J. 
K.B.  337;  [1903]  1  K.B.  603;  88  L.  T. 
366;  67  J.  P.  105 584 
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W.  R.  673;  50  W.  R.  337:  considered  in 
QlassingUm,  In  re,  76  L.  J.  Ch.  670 ;  ri906] 
2  Ch.  305 ;  96  L.  T.  100  .         .         .^        .  2852 

Higgini  and  Percival,  la  re,  59  L.  T. 
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818  ;  [1902]  2  Ch.  612  ;  87  L.  T.  201   1225, 1249 
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Keniit  v.  Oreat  Eastern  Railway,  64  L.  J. 
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105 2700 
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distinguished  in  Banks,  In  re,  74  L.  J. 
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674;  96L.  T.  438    ....    806,2174 

Kirkman  v.  Booth,  18  L.  J.  Oh.  26;  11 
Beav.  273 :  discussed  in  Stanier  v.  Hodg- 
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Ch.  D.  301 :  followed  in  Bomain,  In  re,  72 
L.  J.  Gh.  309 ;  [1903]  2  Gh.  702 ;  88  L.  T. 
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660;  72L.T.407;  43W.B.406:  foUowed 
in  Ambler,  In  re ;  Woodhead  v.  Ambler,  74 
L.  J.  Oh.  367 ;  [1906]  1  Oh.  697 ;  92  L.  T. 
716;  63  W.  B.  684  .  .         .      860, 986 

Leonard  ft  Ellii*e  Trade  Mark,  In  re,  53 

L.J.  Oh.  603;  26  0h.D.288;  61L.  T.  36: 
followed  in  Pearson's  Application,  In  re, 
71  L.  J.  Oh.  427 ;  [1902]  2  Oh.  1 ;  86  L.  T. 
666 2638 

Lepine,  In  re ;  Dowf  ett  v,  Onlver,  61 L.  J. 
Oh.  163;  [1892]  1  Oh.  210;  66  L.  T.  360: 
applied  and  extended  in  Nickels,  In  re; 
Nickels  v.  Nickels,  67  L.  J.  Oh.  406; 
[1898]  1  Oh.  630;  78  L.  T.  379;  46  W.  B. 
422 842,2583 

Leslie  v.  LeiUe,  LI.  &  G.  t.  Sugd.  1 : 
distinguished 2878 

Lereringten,  The,  66  L.  J.  P.  78 ;  11  P.  D. 
117 :  distinguished 2396 

LeTlngtton  v.  Lnrgan  Ooardians,  Ir.  B.  2 
O.L.  202:  distinguished  in  To2eland  v. 
West  Ham  Guardians,  76  L.  J.  K.B.  614; 
[1907]  1  K.B.  920 ;  96  L.  T.  619 ;  71  J.  P. 
194 ;  6  L.  G.  B.  607         .         .         .         .  1823 

Lery  v,  Aberoorrii  Slate  Co.,  67  L.  J.  Oh. 
202;  87  Oh.  D.  260:  applied  in  Perth 
Electric  Tramways,  In  re,  76  L.  J.  Oh.  534 ; 
[1906]  2  Oh.  216 415 

Lery  v.  Levy,  21  T.  L.  B.  157:  not 
followed  in  Dodd  v.  Dodd,  76  L.  J.  P.  49 ; 
[1906]P.189;  94L.T.709;  64W.B.541; 

70  J.  P.  163 964 

Lewis,  In  re,  69  L.  J.  Oh.  406;  [1900]  2 

Oh.  176 ;  82  L.  T.  291 ;  48  W.  B.  426 :  dis- 
tinguished  in  Cayley,  In  re;  Awdry  v. 
Cayley,  74  L.  J.  Oh.  31 ;  [1904]  2  Oh.  781 ; 
53  W.  B.  144 2082 

discussed  and  distinguished 

in  Cayley,  In  re,  74  L.  J.  Oh.  31 ;  [1904]  2 
Oh.  781 ;  91  L.  T.  743 ;  63  W.  B.  260        .  2083 

Lewis,  la  re,  78  L.  J.  Oh.  748 ;  [1904]  2 
Oh.  666;  91  L.  T.  242:  considered  in 
Mackay,  In  re ;  Mackay  v.  Qould,  76  L.  J. 
Oh.  47;  [1906]  1  Oh.  26;  98  L.  T.  694;  64 
W.B.  88 832 

Lewis  V.  Allenby,  L.  B.  10  Eq.  668 ;  18 
W.  B.  1127 :  discussed  in  Piercy,  In  re ; 
Whitwham  v.  Piercy,  67  L.  J.  Oh.  297; 
[1898]  1  Oh.  565 ;  78  L.  T.  277 ;  46  W.  B. 
603 224 

Lewis  V.  Clay,  77  L.  T.  653;  46  W.  B. 
319 :  observed  upon  in  Hcrdman  v.  Wheeler, 

71  L.  J.  K.B.  270;  [1902]  1  K.B.  361 ;  86 

L.  T.  48;  50  W.  B.  300    .  .         .172 

Lewis  V,  Hillman,  3  H.L.  Oas.  607 :  con- 
sidered  in  Hoffe's  Estate  Act,  In  re,  82 
L.  T.  666;  48W.  B.  507  ...      61 

Lewis  V.  Lewis,  41  L.  J.  Oh.  196 ;  L.  B. 


18  Eq.  218;  25  L.  T.  666;  20  W.  B.  141 : 
observed  upon  in  Bennett,  In  re ;  Clarke 
V.  WhiU,  68  L.  J.  Oh.  104;  [1899]  1  Oh. 
816;  47  W.B.  406 1694 

Lewis  V.  Lewis,  see  ante,  Doe  d,  Lewis  v. 
Lewis 796 

Lewis  V,  Haddocks,  8  Vos.  150;  17  Vos. 
48 :  explained  in  Clutterbuck's  Settlement, 
In  re;  Bioxam  v.  Clutterbuck,  73  L.  J.  Oh. 
698 ;  53  W.  B.  10 2278 

V.  followed  in  Reis,  In  re  ; 

Clough,  ex  parte,  73  L.J.  K.B.  929;  [1904] 
2  K.B.  769 ;  91  L.  T.  592 ;  58  W.  B.  122 ; 
llManson,  229      ....  2278,2281 

Lewis  V,  Swansea  Corporation,  4  Times 
L.  B.  122, 706 :  distinguished  in  Beaumont 
V.  Huddersfield  Corporation,  1  L.  G.  B. 
118;  67  J.  P.  67 1810 

Lewis  V.  Waters,  6  East,  336 ;  applied  in 
Honytoood  v.  Honywood,  89  L.  T.  378        .  2894 

i  Lewis  V,  Weston-snpsr-Mare  Local  Board, 
68  L.  J.  Oh.  39;  40  Oh.  D.  65:  dis- 
tinguished in  Kendal  v.  Lewisham 
Borough,  67  J.  P.  236 ;  1  L.  G.  B.  416      .  1664 

Lewis's  V.  embody,  67  L.  T.  194 :  dis- 
tinguished  in  Sen  Sen  Co.  v.  Brittens,  68 
L.  J.  Oh.  250 ;  [1899]  1  Oh.  692 ;  80  L.  T. 
278;  47W.  B.  358 2526 

Llokbarrow  v.  Mason,  2  Term  Bep.  63 : 
rule  in,  applied  in  Nash  v.  De  Freville^  69 
L.  J.  Q.B.  484 ;  [1900]  2  Q.B.  72 ;  82  L.  T. 
642;  48  W.B.  434 171 

LUes  V,  Terry,  66  L.  J.  Q.B.  34;  [1895] 
2  Q.B.  679 ;  73  L.  T.  428 ;  44  W.  B.  116 : 
distinguished  in  Barron  v.  Willis,  68  L.  J. 
Oh.  604 ;  [1899]  2  Oh.  678 ;  81 L.  T.  321 ; 
48W.  B.  26 875 

LUford  (Lord)  v.  Att.-Oen.,  36  L.  J.  Ex. 
116;  L.  B.  2  H.L.  63;  16  L.  T.  184;  16 
W.  B.  596 :  applied  in  Gaskell  d  Walter's 
Contract,  In  re,  76  L.  J.  Oh.  503 ;  [1906] 
2  0h.  1;  96L.  T.  658      .  .         .660 

Lill  v.  Lill,  23  Beav.  446 :  distinguished 
in  Jennings  v.  Hanna,  [1904]  1  Ir.  B.  640.  .2866 

Limpns  v.  London  General  Omnibus  Co.,  32 
L.  J.  Ex.  34;  1  H.  &  0.  626;  7  L.  T.641 ; 
11  W.  B.  149:  foUowed  in  Qiblan  v. 
Natioruil  Amalgamated  Labourers'  Union, 
72  L.  J.  K.B.  907  ;  [1903]  2  K.B.  600 ;  89 
L.  T.  386 2559 

Lindgren  v,  Idndgren,  9  Beav.  858, 
followed  in  FincUater  v.  Lowe,  [1904]  1 
Ir.  B.  519 2846 

Lindo  v.  Belisario,  1  Hag.  Oons.  216: 
discussed  and  distinguished  in  De  Wilton, 
In  re;  De  Wilton  w,  Montefiore,  69  L.  J. 
Oh.  717;  [1900]  2  Oh.  481;  83  L.  T.70; 
48W.  K.  645 919 

Line  v.  HaU,  43  L.  J.  Oh.  107,  108: 
dictum  of  Jessel,  M.B.,  in,  considered  and 
applied  in  Finch  d  Chew's  Contract,  In  re, 
72  L.  J.  Oh.  690;  [1903]  2  Oh.  486;  89 
L.  T.  162 1876 

Linoleom  Manofaoturing  Oo.  v.  Kaim,  47 
L.  J.  Oh.  430 ;  7  Oh.  D.  834;  38 L.  T.  448 ; 
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26  W.  R.  463 :  distinguished  in  Pearson*8 
Application,  In  re,  71 L.  J.  Ch.  427 ;  [1902] 
2  Ch.  1 ;  86  L.  T.  665       .         .         .         .  2689 

UoB  ImiiTULoe  Asaodation  v,  Taeker,  53 
L.  J.  Q.B.  186;  12  Q.B.  D.  176;  49L.T. 
764 ;  82  W.  B.  546 :  approved  and  applied 
in  Bangor  and  North  Wales  de,  Aseooia- 
tion,  In  re,  68  L.  J.  Ch.  621 ;  [1899]  2  Ch. 
693;  80L.T.870;  47W.R.695      .      816,466 

lilt  17.  Thaip,  66  L.  J.  Ch.  176;  [1897] 

1  Ch.  260;  76  L.  T.  46 ;  45  W.  R.  248 ;  61 
J.  P.  248 :  applied  in  Crosby  v.  Alhambra 
Co.,  76  L.  J.  Ch.  176;  [1907]  1  Oh.  296     .  1624 

Lister  v.  Lane,  62  L.  J.  Q.B.  688 ;  [1898] 

2  Q.B.  212;  69  L.  T.  176;  41  W.  R.  626; 
57  jr.  p.  725:  principles  laid  down  in, 
applied  in  Torrens  v.  Walker,  75  L.  J.  Ch. 

645 ;  [1906]  2  Ch.  166 ;  54  W.  R.  584        .  1289 

Lister  v.  Leather,  4  K.  &  J.  426:  dis- 
cussed  in  North  Metropolitan  Tramways 
Co,  V.  London  County  Council,  67  L.  J.  Ch. 
449 ;  [1898]  2  Ch.  145 ;  78  L.  T.  711 ;  46 
W.R.  554;  62  J.  P.  488.         ...     598 

Lister  v,  PenTman,  89  L.  J.  Ex.  177 ; 
L.  R.  4  H.L.  521;  23  L.  T.  269;  19  W.  R. 
9:  distinguished  in  ^ng  v.  Henderson, 
67  li.  J.  P.G.  184;  [1898]  A.C.  720;  79 
L.T.37 88 

Lister  v,  Stvbbs,  59  L.  J.  Ch.  570;  45 
Ch.  D.  1 ;  63  L.  T.  75 ;  88  W.  R.  548 : 
followed  in  Powell  v.  Jones,  74  L.  J.  K.B. 
116;  [1905]  1  K.B.  11;  92L.  T.  480;  58 
W.  R.  277;  10  Com.  Cas.  86;  21  T.  L.  R. 
55 1965 

Little  V.  XeLeUan,  2  F.  887:  dis- 
tinguished  in  Oliver  v.  Nautilus  Steam 
Shipping  Co.,  72  L.  J.  K.B.  857;  [1908]  2 
K,B.  639 1488, 1568 

Little  Steeping  (Beetor),  Ex  parte,  14 
Beav.  159n. :  followed  in  Saunderton  Glebe 
Lands,  In  re,  72  L.  J.  Ch.  276;  [1908]  1 
Ch.  480;  88  L.  T.  267 ;  61  W.  R.  522 

Little  V,  Bteyenson,  65  L.  J.  P.C.  69; 
[1896]  A.C.  108 ;  74  L.  T.  529 :  followed  in 
Jones  V.  Green,  78  L.  J.  K.B.  601 ;  [1904] 
2  K.B.  275 ;  90  L.  T.  768 ;  9  Com.  Cas.  20. 

V.  distinguished  in  Krog  v. 

Bums  d  Lindemann,  5  F.  1189     .    2886, 

V.  distinguished   in   Ardan 

Steamship  Co,  v.  Weir,  74  L.  J.  P.C.  148; 
[1905]  A.C5.  501 ;  98  L.  T.  559 ;  21  T.  L.  R. 
723 2821,  2386 

LiTerpool  Adelphi  Loan  Association  v, 
Fairlrarst,  23  L.  J.  Ex.  163;  9  Ex.  422;  2 
C.  L.  R.  512;  18  Jur.  191 ;  2  W.  R.  238 : 
explained  in  Earle  v.  Kingscote,  69  L.  J. 
Ch.  725;  [1900]  2  Ch.  685;  83  L.  T.  377; 
49  W.R.  8 997 

LiTerpool  Corporation  v.  LlaafjrUin 
Assessment  Committee,  68  L.  J.  Q.B.  762 ; 
[1899]  2  Q.B.  14 ;  80  L.  T.  667 ;  68  J.  P. 
452:  distinguished  in  New  Biver  Co.  v. 
Hertford  Union,  70  L.  J.  K.B.  740 ;  [1901] 
2  K.B.  620;  85  L.  T.  182 ;  49  W.  R.  619  .  1868 

LiTeipool  Corporation  v.  West  Jkirhj 
Union,  92  L.  T.  467;  53  W.  R.  688;  69 
J.  P.  277;  3L.G.R.647;  21T.L.R.469: 
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Edmonton  Union,  94  L.  T.  203 ;  70  J.  P. 
121 ;  4  L.  G.  R.  178         .         .         .         .  1866 

Liverpool  Improvement  Aot,  In  re,  87 
L.  J.  Ch.  876 ;  L.  R.  6  Eq.  282 ;  16  W.  R. 
667 :  applied  in  London  United  Tramways, 
In  re,  75  L.  J.  Ch.  228 ;  [1906]  1  Ch.  534 ; 
94  L.  T.  608;  54  W.  R.  328      .         .         .  1272 

Liverpool  Marine  Credit  Co.  v.  Hnnter, 
36  L.  J.  Ch.  567;  87  L.  J.  Ch.  386;  L.  R. 
4  Eq.  62 ;  L.  R.  8  Ch.  479 ;  18  L.  T.  749 ; 
16  W.  R.  1090:  followed  in  Maudslay, 
Sons  d  Field,  In  re  ;  Maudslay  v.  Maud- 
slay,  Sons  d  Field,  69  L.  J.  Ch.  347; 
[1900]  1  Ch.  602 ;  82  L.  T.  878 ;  48  W.  R. 
568 418,488 

Lloyd,  In  re,  72  L.  J.  Ch.  78 ;  [1903]  1  Ch. 
385 ;  87  L.  T.  541 ;  61  W.  R.  177 :  applied 
in  Hazeldine's  Trusts,  In  re,  76  L.  J.  Ch. 
416;  [1907]  ICh.  686      .         .         .         .1782 

when  applicable  considered  in 

Lewis's  Estate,  In  re,  [1908]  1  Ir.  R.  848  .  1702 

Ll^d  V.  Branton,  8  Mer.  108 :  followed 
in  Whiting's  Settlement,  In  re,  74  L.  J. 
Ch.207;  [1906]lCh.96;  91L.T.821;  53 
W.R.  293 487,1895 

Lloyd  V.  Loaring,  6  Yes.  778 :  explained 
in  Lead  Go's  Workmen's  Fund  Society, 
In  re,  73  L.  J.  Ch.  628  ;  [1904]  2  Ch.  196 ; 
52  W.R.  571 887 

Lloyd  V.  Mostyn,  12  L.  J.  Ex.  1 ;  10  M. 
&  W.  478 ;  2  Dowl.  (n.8J  476 ;  6  Jur.  974 : 
followed  in  Galcraft  v.  Guest,  67  L.  J.  Q.B. 
506;  [1898]  1  Q.B.  769;  78  L.  T.  283;  46 
W.R.  420 817 

Lloyd  and  Korth  London  Bailway,  In  re, 
65  L.  J.  Ch.  626;  [1896]  2  Ch.  897;  74 
L.  T.  548 ;  44  W.  R.  522 :  applied  m  London 
United  Tramways,  In  re,  76  L.  J.  Ch.  228 ; 
[1906]  1  Ch.  584;  94  L.  T.  608;  54  W.  R. 
828 1272 

Lloyd  V.  Sugg  ft  Co.,  69  L.  J.  Q.B.  190; 
[1900]  1  Q.B.  481 ;  81  L.  T.  768 ;  48  W.  R. 
257 :  disapproved  in  Fenton  v.  Thorley,  72 
L.  J.  K.B.  787 ;  [1903]  A.C.  448        .         .  1498 
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explained  in  Gist,  In  re,  75  L.  J.  Ch.  19 ; 
[1906]  1  Ch.  58;  94  L.  T.  89;  64  W.  R. 
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in  Yates,  In  re ;  Throckmorton  v.  Pike,  96 
L.  T.  758 2877 

Lloyd's  V,  Harper,  50  L.  J.  Ch.  140;  16 
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2  Ch.  205 ;  97  L.  T.  90     .         .  .  1929 

Logtdon  V.  Booth,  69  L.  J.  Q.6.  131 ; 
[1900]  1  Q.B.  401 ;  81  L.  T.  602 ;  48  W.  R. 
266 ;  64  J.  P.  165 :  foUowed  in  Gilbert  v. 
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106:  distinguished  in  Ruther  v.  Ruther, 
72  L.  J.  K.B.  826 ;  [1903]  2  K.B.  270        .     960 

Manners  v,  St.  David's  Gold  and  Gopper 
Mines,  73  L.  J.  Ch.  764 ;  [1904]  2  Ch.  593 ; 
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91  L.  T.  277 ;  20  T.  L.  R.  729 :  foUowed 
in  Bisgood  v.  Nils  Valley  Co.,  76  L.  J.  Ch. 
379;  [1906]  1  Ch.  747;  94  L.  T.  804 ;  64 
W.  R.  397 446 
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V,  St.  BftTid'f  Gold  and  Ctopper 
I  (cont.) :  distiogoished  in  Fuller  v. 
WkiU  Feather  Reward,  Lim,,  76  L.  J.  Gh. 
393 ;  [1906]  1  Gh.  823 ;  18  Manson,  186    .    446 

Tfaiming  v,  Chamben ,  16  L.  J.  Ch.  246 ; 
1  De  G.  &  Sm.  282 :  followed  in  West  v. 
WiUiams,  67  L.  J.  Ch.  213 ;  [1898]  1  Ch. 
483 ;  78  L.  T.  147;  46  W.  R.  862      .         .  2286 

V.  distinguished  in  West  v. 

WtUiams,  68  L.  J.  Ch.  127 ;  [1899]  1  Ch. 
132 ;  79  L.  T.  676 ;  47  W.  R.  808     . 

Xanning  v.  Poreell,  24  L.  J.  Ch.  622 ;  7 
De  G.  M.  A  G.  66 :  distinguished  in  Setim- 
Smith,  In  re ;  Bumand  v.  Waite,  71  L.  J. 
Ch.  386 ;  [1902]  1  Ch.  717 ;  86  L.  T.  322 ; 
50  W.  R.  466 2866 

Xaaaal  v,  VorUm,  62  L.  J.  Ch.  367;  22 
Ch.  D.  760;  48  L.  T.  664;  81  W.  R.  826  : 
explained  in  Ecdea  v.  Mills,  67  L.  J.  P.C. 
26;  [1898]  A.C.  360 ;  78 L. T. 206 ;  46  W. R. 
398 1216 

Kanaer,  In  re;  Att.-Oen.  v.  LueaSi  74 
L.J.  Ch.  95;  [1905]  1  Ch.  68;  92  L.  T.  79; 
53  W.  R.  261:  applied  in  Pardoe,  In  re; 
McLaughlin  v.  AU.-Gen.,  76  L.  J.  Ch.  466 ; 
[1906]  2  Ch.  184;  94  L.  T.  667  .         .         .  1301 


'  V,  Baek,  6  Hare,  443 :  applied  in 
Hare  and  CMore^s  Contract,  In  re,  70  L.  J. 
Ch.  45;  [1901]  1  Ch.  93 ;  83  L.  T.  672 ;  49 
W.  R.  202 2484 

Kareh  v,  Kareh,  86  L.  J.  P.  66, 67 ;  L.  R. 
1  P.  &  D.  440, 442,  447;  16  L.  T.  366;  16 
W.  R.  799 :  law  laid  down  in,  applied  in 
Constantinidi  v.  Constantinidi,  74  L.  J.  P. 
122;  [1905]  P.  263;  64  W.  R.  121;  21 
T.  L.R.  651 947 

V.  discussed  in    Savary  v. 

Sawiry,  79  L.  T.  607        ....     960 

Mareni,  In  re,  67  L.  T.  899 :  applied  in 
Trotter,  In  re,  68  L..J.  Ch.  863;  [1899]  1 
Ch.  764 ;  80  L.  T.  647 ;  47  W.  R.  477        .  2870 

Hare,  In  re ;  Mare  v.  Howey,  71 L.  J.  Ch. 
649;  [1902]  2  Ch.  112 ;  87  L.  T.  41 :  over- 
ruled  in  Brydone^s  Settlement,  In  re ;  Cobb 
V.  Blackbume,  72  L.  J.  Ch.  628;  [1903]  2 
Ch.  84;  88  L.  T.  614;  61  W.  R.  497.         .  2287 

V.  not  followed  in  Smith's 

Settlement,  In  re,  72  L.  J.  Ch.  184 ;  [1908] 

1  Ch.  373;  87  L.  T.  740;  61  W.  R.  217     .  2287 

Xargaret,  The,  64  L.  J.  P.  18 ;  9  App. 
Gas.  878;  62  L.  T.  861;  83  W.  R.  281;  6 
Asp.  M.C.  371 :  applied  in  The  Sanspa/reil, 
69  L.  J.  P.  127;  [1900]  P.  267 ;  82  L.  T. 
606;  9  Asp.  M.C.  78         .  .2387 

distinguished  in  The  Oving- 

dean  Orange,  71  L.  J.  P.  105;  [1902]  P. 
208;  87L.T.  16 2396 

lUxiA  Anna  and  Bteinbank  Coal  Co.,  In 
ro ;  KcKeeyan's  Case,  46  L.  J.  Ch.  819 ;  6 
Ch.  D.  447;  87  L.  T.  201;  25  W.  R.  867: 
distinguished  in  Bangor  and  North  Wales 
dc.  Association,  In  re,  68  L.  J.  Ch.  621 ; 


[1899]  2  Ch.  693 ;  80  L.  T.  870;  47  W.  R. 
696 816 

Xaria  Anna  and  Bteinbank  Coal  Co.,  In 
re;  Mazwell'i  Case,  L.  R.  20  Eq.  685 ;  82 
L.  T.  747:  distinguished  in  Bangor  and 
North  Wales  dc.  Association,  In  re,  G8  L.  J. 
Ch.  521 ;  [1899]  2  Ch.  593  ;  80  L.  T.  870; 
47  W.  R.  696 315,  465 

Marine  Insnranoe  Co.  v.  China  Trans- 
paeiflo  Co.,  56  L.  J.  Q.B.  100 ;  11  App.  Gas. 
573 ;  65  L.  T.  491 ;  86  W.  R.  169 ;  6  Asp. 
M.C.  68 :  distinguished  in  Buahon  Steam- 
ship  Co,  V.  London  Assurance,  69  L.  J. 
Q.B.  86;  [1900]  A.C.  6;  81  L.  T.  585;  48 
W.  R.  226 1059 

Marine  Insnranoe  Co.  v.  China  Trans- 
paoiflo  Steamship  Co.  See  The  Vancouver, 
post. 

Marlborough  (Duke)  Settlement,  In  re; 
Marlborongh  (Onke)  v,  Maijoribanks,  64 
L.  J.  Ch.  8iB8 ;  55  L.  J.  Ch.  389 ;  80  Ch.  D. 
127;  82  Ch.  D.  1 ;  68  L.  T.  216 ;  54  L.  T. 
914 :  ^lied  in  Stafford's  (Lord)  Settlement 
and  WtU,  In  re;  Gerard  v.  Stafford,  73 
L.  J.  Oh.  560 ;  [1904]  2  Ch.  72 ;  91  L.  T. 
229 ;  62  W.  R.  536 2229 

Marpessa,  The,  61  L.  J.  P.  9;  [1891]  P. 
408 ;  66  L.  T.  866;  40  W.  R.  289 ;  7  Asp. 
M.C.  166 :  considered  in  The  Minnetonka, 
74  L.  J.  P.  97 ;  [1905]  P.  206 ;  98  L.  T.  681.  2406 

Marquand  v.  Banner,  26  L.  J.  Q.B.  318 ; 
6  E.  &  B.  232 ;  2  Jur.  (n.s.)  708 :  ques- 
tioned in  Wehner  ▼.  Dene  Steam  Shipping 
Co.,  74  L.  J.  K.B.  550 ;  [1905]  2  K.B.  92 ; 
10  Com,  Gas.  189 ;  21  T.  L.  R.  839  .         .  2310 

Marriott  v.  Cobbett,  68  S.  J.  620 :  not 
followed  in  Bivington  v.  Garden,  70  L.  J. 
Ch.  282 ;  [1901]  1  Ch.  561 ;  84  L.  T.  197 ; 
49  W.  R.  279 675 

Marrow  v.  Tlimby  and  Bronghton  Moor 
Coal  Ac.  Co.,  67  L.  J.  Q.B.  976 ;  [1898]  2 
Q.B.  688 ;  79  L.  T.  397  :  foUowed  in  Fits^ 
Patrick  V.  Evans,  71 L.  J.  K.B.  802  ;  [1902] 
1  K.B.  605 ;  86  L.  T.  141 ;  60  W.  R.  290  .  1486 

Mariden  v.  Lancaihire  and  Torkthire 
Bailway,  60  L.  J.  Q.B.  318  ;  7  Q  B.  D.  641 ; 
44  L.  T.  289;  29  W.  R.  580 :  followed  in 
Forbes-Smith  v.  Forbes-Smith,  70  L.  J.  P. 
61 ;  [1901]  P.  258 ;  84  L.  T.  789       .        20,  965 

Marsh  v.  Esteonrt,  69  L.  J.  Q.B.  100;  24 
Q.B.  D.  147 ;  88  W.  R.  495 ;  1  Fox,  157 ; 
54  J.  P.  294 :  approved  in  Dover  v.  Prosser, 
78  L.  J.  KB.  13;  [1904]  1  K.B.  84;  89 
L.  T.  724;  52  W.  R.  140;  68  J.  P.  87;  2 
L.  G.  R.  156 ;  1  Smith,  313      .  .     778 

Marsh  t7.  Keatinff,  1  Ring.  N.C.  198;  1 
Scott,  6 :  discussed  and  applied  in  Jacobs 
V.  Monis,  70  L.  J.  Gh.  183 ;  [1901]  1  Ch. 
261 ;  84  L.  T.  112 ;  49  W.  R.  366     .         .  1961 

V. discussed  in  Jacobs  v.  Morris, 

71L.J.Gh.368;  [1902]  1  Ch.  816 ;  86L.T. 
275 ;  50  W.  R.  371 1961 

MarshaU  v.  Blew,  2  Atk.  217 :  followed 
in  Williamson,  In  re,  94  L.  T.  813   .         .  2873 

Marshall  v.  Holloway,  6  Sim.  196:  ex- 
plained in  Eccles  v.  Mills,  07  L.  J.  P.C.  25  ; 
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[1898]  A.C.  360;  78  L.  T.  206;  46  W.  R. 
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ManhaU  i;.  Budoftnrth,  71 L.  J.  K.B.  781 ; 
[1902]  2  K.B.  176 ;  86  L.  T.  752 ;  60  W.  R. 
696 ;  66  J.  P.  627  :  considered  in  Elvin  v. 
Woodward,  72  L.  J.  K.B.  468;  [1908]  1 
K.B.  838 ;  88  L.  T.  671 ;  61  W.  R.  618      .  1610 

Xanbfldld,  In  re,  66  L.  J.  Gh.  699;  84 
Ch.  D.  721 ;  66  L.  T.  694 ;  86  W.  R.  491 : 
followed  in  Dingle  y.  Coppen,  68  L.  J.  Gh. 
337;  [1899]  1  Gh.  726;  79  L.  T.  693;  47 
W.  R.  279 849,1720 

approved  in  Lloyd,  In  re,  72 

L.  J.  Gh.  78  ;  [1903]  1  Gh.  386 ;  87  L.  T. 

641 ;  61  W.  R.  177 1701 

XarteUi  v.  HoUoway,  42  L.  J.  Gh.  26; 
L.  R.  6  H.L.  632 :  applied  in  FothergilVs 
EstaU,  In  re,  72  L.  J.  Gh.  164 ;  [1903]  1 
Gh.  149 ;  87  L.  T.  677 ;  61  W.  R.  203        .  2896 

Martin,  In  re,  67  L.  T.  471 :  followed  in 
OossZingf,  I»  r«,  87  L.  T.  63      ...     227 

Xartin  v.  Holgate,  36  L.  J.  Gh.  789 ; 
L.  R.  1  H.L.  176 ;  16  W.  R.  136 :  foUowed 
in  WooUey,  In  re,  72  L.  J.  Gh.  602 ;  [1903] 
2  Gh.  206 ;  89  L.  T.  16     .         .         .         .  2863 

r.  distinguished  in  BanWs 

Trustees  v.  Banks's  Trustees,  [1907]  S.G. 

125 2906 

Xartin  v,  Martin,  36  L.  J.  Gh.  679; 
L.  R.  2  Eq.  404;  12  Jur.  (n.8.)  889;  15 
L.  T.  99;  14  W.  R.  986:  disapproved  in 
Ooulder,  In  re,  74  L.  J.  Gh.  552 ;  [1905]  2 
Gh.  100 ;  93  L.  T.  163 ;  53  W.  R.  531        .  2859 

Martin  v.  Mangluun,  13  L.  J.  Gh.  392 ; 
14  Sim.  230:  followed  and  applied  in 
Swam,  In  re,  74  L.  J.  Gh.  354 ;  [1905]  1 
Gh.  669  ;  92  L.  T.  715      .         .         .         .  1813 

Martin  v,  Priee,  63  L.  J.  Gh.  209  ;  [1894] 

1  Gh.  276;  70  L.  T.  202;  42  W.  R.  262: 
principles  laid  down  in,  applied  in  Jordeson 
V.  Sutton  dbc.  Gas  Co.,  68  L.  J.  Gh.  467 ; 
[1899]  2  Gh.  217 ;  80  L.  T.  815         .         .  1014 

Martinion  v,  Clowes,  51  L.  J.  Gh.  594 ; 
21  Gh.  D.  867 ;  62  L.  T.  706 :  foUowed  in 
Hodson  V.  Deans,  72  L.  J.  Gh.  751 ;  [1903] 

2  Gh.  647 ;  89  L.  T.  92 ;  52  W.  R.  122      .  1728 

Maryon-Wilion,  In  re ;  Wilion  v.  Marjon- 
Wilwn,  69  L.  J.  Gh.  310;  [1900]  1  Gh. 
565 ;  82  L.  T.  171 ;  48  W.  R.  338 :  applied 
in  St,  Albans  {Duke),  In  re ;  Loder  v.  St. 
Albans  (Duke),  69  L.  J.  Gh.  863 ;  [1900]  2 
Gh.  873 ;  49  W.  R.  74      . 

Maryon-Wilion*!  Settled  Eitatei,  In  re, 
70  L.  J.  Gh.  500;  [1901]  1  Gh.  934;  84 
L.  T.  708:  distinguished  in  Leveson- 
Oower's  Settled  Estate,  In  re,  74  L.  J.  Oh. 
540;  [1905]  2  Gh.  95;  92  L.  T.  836;  63 
W.  R.  524 2266 

Mason  v.  Broadbent,  33  Beav.  269 :  dis- 
approved  in  Lloyd,  In  re,  72  L.  J.  Gh.  78 ; 
[1903]  1  Gh.  385 ;  87  L.  T.  541 ;  51  W.  R. 
177 1701 

V.  discussed    in   Dingle   v. 

Coppen,  68  L.  J.  Gh.  337 ;   [1899]  1  Gh. 

726 ;  79  L.  T.  693 ;  47  W.  R.  279      .    849, 1720 

Mason  v»  Oowdary,  69  L.  J.  Q.B.  667; 
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[1900]  2  Q.B.  419 ;  82  L.  T.  802 ;  49  W.  R. 
28 ;  64  J.  P.  662 :  distinguished  in  Smith 
V.  Savage,  74  L.  J.  K.B.  576 ;  [1906]  2  K.B. 
88;  92  L.  T.  775;  53  W.  R.  477 ;  3  L.  G.R. 
682;  69J.  P.  245 1350 

Mason  v.  Dean,  69  L.  J.  Q.B.  368 ;  [1900] 
1  Q.B.  770;  82  L.  T.  139;  48  W.  R.  353; 

64  J.  P.  244 :  distinguished  in  Cass  v. 
Butler,  69  L.  J.  Q.B.  362 ;  [1900]  1  Q.B. 
777;  82L.T.182;  48W.R.309;  64  J.  P. 
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Mason  v.  Stokes  Bay  Pier  and  Bailway 
Co.,  82  L.  J.  Gh.  110;  1  N.  R.  84;  11 
W.  R.  80 :  applied  in  Cary-Elwes*  Con- 
tract, In  re,  75  L.  J.  Gh.  571 ;  [1906]  2  Gh. 
143;  94  L.  T.  846;  54  W.  R.  480;  70  J.  P. 
345 ;  4  L.  G.  R.  838         .         .         .         .  1272 

Mason's  Orphanage  and  London  and 
Korth-Westem  Bailway's  Contract,  In  re, 

65  L.  J.  Gh.  32,  439 ;  [1896]  1  Gh.  54,  596 ; 
73  L.  T.  465 ;  74  L.  T.  161 ;  44  W.  R.  61, 
339:  followed  in  Att.-Oen.  v.  National 
Epileptic  Hospital,  73  L.  J.  Gh.  677; 
[1904]  2  Gh.  252 ;  91  L.  T.  63  .         .         .245 

Mathews  v.  Alexander,  Ir.  R.  7  G.  L. 
575 :  followed  in  Holland  v.  Bennett,  71 
L.  J.  KB.  490;  [1902]  1  K.B.  867;  86 
L.  T.  485;  50  W.R.  401  .  .  1906 

Matson  v.  Dennis,  4  De  G.,  J.  &  S.  345 ; 
10  L.  T.  391 :  followed  in  Potoell  v.  Brod- 
hurst,  70  L.  J.  Gh.  587 ;  [1901]  2  Ch.  160 ; 
84L.  T.  620;  49W.  R.  632  .         .715 

Matson  v.  Baird,  3  App.  Gas.  1082;  39 
L.  T.  304;  26  W.  R.  835 :  distinguished  in 
Att.-Gen.  y.  Barker,  82  Jj.T.2i5      .         .    672 

Matthews  v.  ITsher,  69  L.  J.  Q.B.  856; 
[1900]  2  Q.B.  535 ;  83  L.  T.  353 ;  49  W.  R. 
40 :  followed  in  Molyneux  v.  Eichard,  75 
L.  J.  Gh.  39;  [1906]  1  Gh.  34;  93  L.  T. 
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Mande,  Ez  parte;  Hodges'  Distillery 
Co., In  re,  40  L.  J.  Gh.  21 ;  L.  R.  6  Gh.  51 ; 
23  L.  T.  749 ;  19  W.  R.  113 :  considered  in 
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Australia,  In  re,  67  L.  J.  Gh.  179;  [1898] 
1  Gh.  327 ;  78  L.  T.  157 ;  46  W.  R.  413 ;  5 
Hanson,  184 480 
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489 ;  82  L.  T.  776 ;  48  W.  R.  678      .         .  2478 

Wood  i;.  Leadbitter,  14  L.  J.  Ex.  161 ;  13 
M.  &  W.  838 :  questioned,  having  regard 
to  Walsh  V.  Lonsdale  (62  L.  J.  Ch.  2 ;  21 
Ch.  D.  9),  in  Lou>e  v.  Adams,  70  L.  J.  Ch. 
783;  [1901]  2  Ch.  698;  85  L.  T.  195;  50 
W.  R.  37 1182 

Wood  V.  London  Ck>iuity  Ck>imoil,  64  L.  J. 
M.C.  276;  73  L.  T.  318;  44  W.  R.  144; 

69  J.  P.  616  :  dissented  from  in  Armstrong 
V.  London  County  Council,  69  L.  J.  Q.B. 
267;  [1900]  1  Q.B.  416;  81  L.  T.  638;  48 

W.  R.  367 1665 

Wood  V,  Penoyre,  13  Ves.  325 :  discussed 
in  Yates,  In  re ;  Throckmorton  v.  Pike,  96 
L.  T.  768         .         .         .         .         .         .  2877 

Wood  i;.  Walsh,  68  L.  J.  Q.B.  492; 
[1899]  1  Q.B.  1009;  47  W.  R.  604;  80 
L.  T.  345;  63  J.  P.  212:  considered  in 
Mason  v.  Dean,  69  L.  J.  Q.B.  368;  [1900] 
1  Q.B.  770;  82  L.  T.  139 ;  48  W.  R.  353 ; 
64  J.  P.  244 1540 

V. has  been  overruled  by  Hoddi- 

nott  V.  Newton  Chambers  dt  Co,  (70  L.  J. 
KB.  160;  [1901]  A.  C.  49)       .         .  1508, 1510 
So  held  in  Dredge  v.  Conway,  Jones  db  Co., 

70  L.  J.  K.B.  494;  [1901]  2  K.B.  42;  84 

L.  T.  345;  49  W.  R.  618  .         .         .         ,  1612 

V,  considered  in  Veasey  v. 

Chattle,  71  L.  J.  K.B.  252;  [1902]  1  K.B. 
494;  86L.T.574;  60W.R.263;  66J.P. 

389 1611 

Wood  V,  "l^dnes  Corporation,  67  L.  J. 
Q.B.  254 ;  [1898]  1  Q.B.  463 ;  77  L.  T.  779 ; 


Note. — Vol.  II.  commences  at  col.  1179. 


Digitized  by 


Google 


ccxliv     TABLE  OF  CASES  FOLLOWED,   OVERRULED,  ETC. 


46  W.  B.  298 ;  62  J.  P.  117 :  distinguished 
in  NichoU  v.  Epping  District  Council,  68 
L.  J.  Ch.  893 ;  [1899]  1  Ch.  814 ;  80  L.  T. 
615;  47  W.  R.  467 ;  63  J.  P.  600      .         .  1363 

Wood  V.  Wood,  60  L.  J.  P.  66 ;  [1891]  P. 
972;  64  L.  T.  686:  foUowed  in  KeUlewell 
V.  KeUleweU,  67  L.  J.  P.  17 ;  [1898]  P.  138    942 

Wood's  Trado  Mark,  In  re;  Wood  i;. 
Lambert,  66  L.  J.  Oh.  377 ;  32  Oh.  D.  247 : 
followed  in  Bourne  v.  Swan  d  Edgar^  72 
L.  J.  Ch.  168;  [1903]  1  Ch.  211;  87  L.  T. 
689;  61  W.  R.  213 2634 

WoodaU  V,  Clifton,  74  L.  J.  Oh.  666; 
[1905]  2  Oh.  267;  93  L.  T.  267;  54  W.  R. 
7;  21  T.  L.  R.  681':  applied  in  Worthing 
Corporation  v.  Heather,  76  L.  J.  Oh.  761 ; 
[1906]  2  Oh.  632 1189 

Woodham  v,  Atlantio  Transport  Oo.,  68 
L.  J.  Q.B.  17 ;  [1899]  1  Q.B.  16;  79  L.  T. 
396;  47  W.  R.  106:  held  appUoable  in 
Lawson  y.  Atlantic  Transport  Co.,  82  L.  T, 
77 1636 

Woodhead,  In  re,  W.  N.  (1884),  174 :  not 
followed  in  Loveridge,  In  re,  71  L.  J.  Oh. 
866 ;  [1902]  2  Ch.  869 ;  87  L.  T.  294  .  1730 

WoodrofT,  In  re,  4  Manson,  at  p.  49 ;  76 
L.  T.  502,  at  p.  603 :  dictum  of  Vaughan 
Williams,  J.,  in,  approved  in  MiUs,  In  re, 
76  L.  J.  K.B.  389;  [1906]  1  K.B.  389;  94 
L.  T.  41;  64  W.  R.  322;  13  Manson,9     .     166 

Woods,  In  re;  Oabellini  v.  Woods,  73 
L.  J.  Oh.  204;  [1904]  2  Oh.  4;  90  L.  T.  8: 
applied  in  Chaytor,  In  re,  74  L.  J.  Ch. 
1069;  [1906]  1  Oh.  233;  92  L.  T.  290;  63 
W.  R.  261 

Woods  k  Lewis's  Oontraot,  In  re,  67  L.  J. 

Oh.  476;  [1898]  1  Oh.  433:  discussed  in 
Bennett  v.  Stone,  72  L.  J.  Oh.  240    . 

Woodward,  In  re,  81 L.  T.  J.  363 ;  80  Sol. 
J.  753 :  explained  in  Bourne,  In  re ;  Davey 
V.  Bourns,  76  L.  J.  Ch.  474 ;  [1906]  1  Oh. 
697;  94L.  T.760 680 

Woodward  v.  Daroy  (Lord),  Plowd.  184 : 
discussed  in  Gilbert,  in  re;  Gilbert,  ex 
parU,  67  L.  J.  Q.B.  229 ;  [1898]  1  Q.B. 
282;  77L.  T.  776    .         .         .         .163,849 

Woodward  v.  Woodward,  30  Sol.  J.  763 : 
explained  in  Bourne,  In  re,  75  L.  J.  Oh. 
474 680 

Wootfe  V.  Home,  46  L.  J.  Q.B.  634 ;  2 
Q.B.  D.  365:  considered  in  Rainbow  v. 
Howkins,  73  L.  J.  K.B.  641 ;  [1904]  2  K.B. 
322;  91L.T.149;  63W.R.46       .         .     100 

Woolford*s  Tmsteo  v.  Levy,  61  L.  J.  Q.B. 
646;  [1892]  1  Q.B.  772;  66  L.  T.  812;  40 
W.  R.  483;  66  J.  P.  694:  appUed  in 
Thomas,  In  re;  Middlesex  (Sheriff),  ex 
parU,  68  L.  J.  Q.B.  245;  [1899]  I  Q.B. 
460;  80  L.  T.  62;  47  W.  R.  269;  6  Man- 
son,  1 121 

Worms  v.  De  Valder,  49  L.  J.  Oh.  261 ; 
41  L.  T.  791;  28  W.  R.  346:  considered 
and  followed  in  SeloVs  Trust,  In  re,  71 
L.  J.  Oh.  192 ;  [1902]  1  Oh.  488        .         .  1106 

Worswiek,  In  re,  58  L.  J.  Ch.  31 ;  38 
Oh.  D.  370;  69  L.  T.  899;  36  W.  R.  685 : 


followed  mAinsumth  v.  Wilding,  69  L.  J. 
Oh.  695 ;  [1900]  2  Oh.  316 ;  48  W.  R.  539     710, 

1715 

Worthington  v.  Curtis,  46  L.  J.  Oh.  269 ; 
1  Oh.  D.  419:  foUowed  in  Att.-Gen.  v. 
Murray,  73  L.  J.  K.B.  66 ;  [1904]  1  K.B. 
166;  89  L.  T.  710;  32  W.  R.  258;  68  J.  P. 
89 2072 

Worthington  v.  Hnlten,  36  L.  J.  Q.B.  61 ; 
L.  R.  1  Q.B.  63;  12  Jur.  (n.s.)  73;  14 
W.  R.  632;  6  B.  d^  S.  943:  discussed  in 
Beg.  V.  Leigh  Rural  Council,  67  L.  J.  Q.B. 
662 ;  [1899]  1  Q.B.  836 ;  78  L.  T.  604  ;  46 
W.  R.  471;  62  J.  P.  356  .         .         .         .  1426 

Wotherspoon  v.  Onrrle,  42  L.  J.  Oh. 
130 ;  L.  R.  6  H.L.  608 ;  27  L.  T.  393 :  dis- 
tinguished  in  Grand  Hotel  Co.  of  Caledonia 
Springs  v.  Wilson,  73  L.  J.  P.O.  1 ;  89 
L.  T.  466 2646 

Wrangham*s  Tmst,  In  re,  30  L.  J.  Ch. 
268;  1  Dr.  &  S.  368;  3  L.  T.  722:  con- 
sidered in  Edtoards,  In  re ;  Jones  v.  Jones, 
76  L.  J.  Ch.  321  ;  [1906]  1  Ch.  670 ;  94 
L.  T.  693;  64  W.  R.  446  .         .         .  2831 

WreihaniiiMold,  and  Oonnah's  Quay  Bail- 
way  (Ho.  2),  In  re,  69  L.  J.  Oh.  291 ;  [1900] 

1  Ch.  261;  81  L.  T.  3;  48  W.  R.  311: 
distinguished  in  Lancashire,  Derbyshire, 
and  East  Coast  Railway,  In  re,  72  L.  J. 

Oh.  789 ;  [1903]  2  Oh.  711        ..         .  2062 

followed  in  Wrexham,  Mold, 

and  Connah's  Quay  Railway  {No.  3),  69 
L.  J.  Oh.  671;  [1900]  2  Ch.  436;  83  L.  T. 
49 2053 

Wriffht,  £z  parte,  1  Vem.  155:  con- 
sidered in  Walker,  In  re,  74  L.  J.  Ch.  86; 
[1905]  1  Oh.  160 ;  91  L.  T.  713 ;  63  W.  R. 
177 1434 

Wright  t;.  BagnaU,  69  L.  J.  Q.B.  661 ; 
[1900]  2  Q.B.  240  J  82  L.  T.  346;  48  W.  R. 
633 ;  64  J.  P.  420 :  distmguished  in  Randall 
v.  HiWs  Dry  Dock  and  Engineering  Co., 
69  L.  J.  Q.B.  654;  [1900]  2  Q.B.  245;  82 
L.T.621;  48W.R.630;  64J.P.461      .  1662 

Wright  V.  BuU,  69  L.  J.  Q.B.  629  ;  [1900] 

2  Q.B.  124;  86  L.  T.  568:  dicta  in,  dis- 
approved  in  Everall  v.  Brown,  76  L.  J. 
K.B.960;  [1906]2K.B.  884    ...     608 

V.  —  dicta  in,  dissented  from  in 

Aston  Tube  Works  v.  DumbeU,  73  L.  J. 
K.B.  208;  [1904]  1  K.B.  636;  90  L.  T. 
316 ;  62  W.  R.  444 604 

Wright  V.  Horton,  66  L.  J.  Oh.  873;  12 
App.  Cas.  371 ;  66  L.  T.  782 ;  36  W.  R.  17 ; 
52  J.  P.  179:  principle  of,  applied  in 
Randall  y.  British  American  Shoe  Co.,  71 
L.  J.  Oh.  683 ;  [1902]  2  Oh.  354 ;  87  L.  T. 
442 ;  60  W.  R.  697 2648 

Wright  V.  Ingle,  65  L.  J.  M.O.  17;  16 
Q.B.  D.  879 ;  64  L.  T.  611 ;  34  W.  R.  220 : 
followed  in  Hampstead  Borough  Council 
v.  Midland  Railway,  74  L.  J.  K.B.  431 ; 
[1905]  1  K.B.  538;  92  L.  T.  252 ;  69  J.  P. 
133;  3L.  G.  R.465         .         .         .         .  1660 

Wright  V.  Leonard,  30  L.  J.  O.P.  366 ;  11 
O.B.  (N.sO  258;  8  Jur.  (n.s.)  416;  6  L.  T. 
110 ;  9  W.  R.  944 :  followed  in  Earle  y. 
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KingscoU,  69  L.  J.  Ch.  725 ;  [19001  2  Oh. 
685;  83L.T.377;  49W.  R.3  .         .     997 

Wright  to  XarthaU,  In  re,  54  L.  J.  Oh. 
60 ;  23  Oh.  D.  93 :  foUowed  in  ComwaUis- 
West  and  Munro^a  Contract,  In  re,  72  L.  J, 
Ch.  499 ;  [1903]  2  Oh.  150 ;  88  L.  T.  851 ; 
51  W.  R.  602 


Wright  V,  Hew  Zealand  Shivpinir  Ck>..  4 
Ex.  D.  165 ;  40  L.  T,  413 ;  4  Asp.  So.  118 : 
observed  upon  in  Lyle  Shipping  Co.  v. 
C(^diff  Corporation,  69  L.  J.  Q.B.  889: 
[1900]  2  Q.B.  638 ;  83  L.  T.  329 ;  49  W.  R. 
86 ;  6  Oom.  Oas.  397        ...         .  2327 

Wrigley  v.  OiU,  74  L.  J.  Oh.  160 :  [1905] 

1  Oh.  241 ;  92  L.  T.  491 ;  53  W.  R.  334  : 
approved  in  Ainsworth  v.  Wilding,  74  L.  J. 
Oh.  256;  [1905]  1  Oh.  435;  92  L.  T.  679: 

63  W.  R.  281  .         .         .         .         .         ;  1715 

Wrotealy  v,  Adami,  Plowd.  187:  dis- 
cussed and  applied  in  Cowen  v.  Truefitt, 
67  L.  J.  Oh.  695;  [1893]  2  Oh.  551;  79 
L.T.348 684,1183 

Wyatt,  £z  parte,  5  Dowl.  389 :  explamed 
and  distinguished  in  Rex  v.  PincTmey,  73 
L.  J.  K.B.  475 ;  [1904]  2  K.B.  84 ;  90  L.  T. 
468;  52W.R.338.         .         .         .         .     914 

Wylde  t?.  Badford,  33  L.  J.  Oh.  61;  9 
Jur.  (N.8.)  1169 ;  9  L.  T.  471 ;  12  W.  R.  38 : 
distinguished  in  London  and  Olobe  Finance 
Corporation,  In  re,  71  L.  J.  Oh.  893 :  [19021 

2  0h.416;  87L.  T.49     .         .         .         .1979 
Wynne  v.  Wynne,  78  L.  T.  796:  dis- 

tinguished   in    Walpole    v.    Walpole,    70 

L.  J.  P.  49 ;  [1901]  P.  196 ;  84  L.  t!  727   .     950 

Wythes  v.  lee,  25  L.  J. Oh.  177;  26L.T. 
192;  3  Drew.  396:  foUowed  in  Whitbread 
v.  Watt,  71  L.  J.  Oh.  424;  [1902]  1  Oh. 
835;  86  li.  T.  395;  50  W.  R.  442      .         .  2636 


X,  In  re,  63  L.  J.  Oh.  613 ;  [1894]  2  Oh. 
415;  71  L.  T.  139;  42  W.  R.  657:  not 
followed  in  S,  8,  B.,  In  re,  75  L.  J.  Oh. 
522;  [1906]  1  Oh.  712;  94  L.  T.  699;  64 
W.  R.  429 '     .  1442 

Xenof  V.  Whickham,  36  L.  J.  O.P.  313; 
L.  R.  2  H.L.  296;  16  L.  T.  800;  16  W.  R. 
38:  commented  on  in  Lamont,  Nisbet  S 
Co.  V.  Hamilton,  [1907]  S.O.  628       .         .  1972 

Y. 

Yateg  V.  Erans,  61  L.  J.  Q.B.  446: 
approved  in  Kvrkwood  v.  Carroll,  72  L.  J. 
K.B.  208 ;  [1903]  1  K.B.  531 ;  88  L.  T.  52 ; 
51W.  R.374 .170 

Yates  V.  Yates,  28  Beav.  637 :  considered 
in  SearU,  In  re  ;  Searle  v.  Baker,  69  L.  J. 
Ch.  712;  [1900]  2  Oh.  829;  83  L.  T.  364; 
49W.R.44    . 


Yates  V.  Yates,  29  L.  J.  Oh.  872 ;  28  Beav. 
637 ;  3  L.  T.  9 :  foUowed  in  Dawson,  In  re ; 
Arathoon  v.  Dawson,  76  L.  J.  Oh.  604; 
[1906]  2  Oh.  211 ;  94  L.  T.  817 ;  54  W.  R. 
S66 2616 
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Ydnn,  The,  68  L.  J.  P.  101 ;  [1899]  P.  286 ; 
81  L.  T.  10;  8  Asp.  M.O.  561 :  followed  in 
Parker  v.  London  County  Council,  73  L.  J. 
K.B.  561 ;  [1904]  2  K.B.  601 ;  90  L.  T.  415 ; 
62  W.  R.  476;  68  J.  P.  239;  2  L.  G.  R. 
662         .         .         .         .         . 

dictum   of   Jeune,    P.,  in, 

followed  in  Att.-Oen.  v.  Margate  Pier  and 
Harbour  Co.,  69  L.  J.  Oh.  331 ;  [1900]  1 
Oh.  749;  82  L.  T.  448;  48  W.  R.  518;  64 
J.  P.  405 

followed  in  Lyles  v.  Southend- 

on-Sea  Corporation,  74  L.  J.  K.B.  484; 
[1905]  2  K.B.  1;  92  L.  T.  686;  66  J.  P. 
193;  8L.  G.  R.  691         ....  1990 

Yeoman  v.  Begem,  73  L.  J.  K.B.  904; 
[190i]  2  K.B.  429;  62  W.  R.  627;  9  Oom. 
Oas.  269;  20  T.  L.  R.  524:  distinguished 
in  Houlder  v.  Weir,  74  L.  J.  K.B.  729; 
[1906]  2  K.B.  267 ;  92  L.  T.  861 ;  10  Oom. 
Cas.  228 2335 

Yewens  v.  Hoakes,  60  L.  J.  Q.B.  132 ; 
6  Q.B.  D.  530;  44  L.  T.  128;  28  W.  R. 
662:  distinguished  in  London  County 
Council  V.  South  Metrovolitan  Oas  Co., 

73  L.  J.  Oh.  136 ;  [1904]  1  Oh.  76 ;  89  L.  T. 
618;  62  W.  R.  161;  68  J.  P.  5;  2  L.  G.  R. 
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Yorkshire  Miners'  Association  1;.  Howden, 

74  L.  J.  KB.  511;  [1905]  A.O.  256;  92 
L.  T.  701;  63  W.  R.  667;  21  T.  L.R.431: 
considered  in  Steele  v.  South  Wales  Miners* 
Federation,  76  L.  J.  K.B.  383;  [1907]  1 
K.B.  361;  96L.  T.  260    .         .         .         .2666 

Yorkshire  Bailway  Wagon  Co.  t;.  Maolnre, 
61  L.  J.  Oh.  857  ;  21  Oh.  D.  309 ;  47  L.  T. 
290;  30W.  R.  761:  appUed  in  Liskeard 
and  Caradon  Railway,  In  re,  72  L.  J.  Oh. 
764;  [1903]  2  Oh.  681       .         .         .         .2052 

Yorkshire  (West  Biding)  Biyeri  Board  v. 
Soarr  End  Kill  Co.,  66  J.  P.  776 :  overruled 
in  Yorkshire  {West  Riding)  Rivers  Board 
V.  Robinson,  76  L.  J.  K.B.  426 ;  [1907]  1 
K.B.  431 ;  96  L.  T.  162 ;  71  J.  P.  137 ;  6 
L.  G.  R.  409 2698 

Yonng  V.  Ansten,  38iL.  J.  O.P.  233 ;  L.  R. 
4  O.P.  553;  20  L.  T.  396;  17  W.  R.  706: 
followed  in  New  London  Credit  Syndicate 
V.  Neale,  67  L.  J.  Q.B.  825;  [1898]  2  Q.B. 
487 815 

Yonng  1;.  Orote,  5  L.  J.  (o.s.)  O.P.  166 ;  4 
Biujg.  263;  12  Moore,  484:  considered  in 
Union  Credit  Bank  and  Davies  v.  Mersey 
Docks  and  Harbour  Board,  68  L.  J.  Q.B. 
842 ;  [1899]  2  Q.B.  205 ;  81  L.  T.  44  .  2671 

Yonng  V,  Bonth  Afiican  and  Anstralian 
Exploration  Syndicate,  65  L.  J.  Oh.  638 ; 
[1896]  2  Oh.  268  ;  74  L.  T.  527 ;  44  W.  R. 
609 :  not  followed  in  Hadleigh  Castle  Chid 
Mining  Co.,  In  re,  69  L.  J.  Oh.  631 ;  [1900] 
2  0h.  419;  83L.  T.400  .         ...     408 

Young  1;.  Turing,  2  Man.  &  G.  593 ;  2 
Scott  ITR.  762 :  dictum  in,  disapproved  in 
Angel  v.  Merchants*  Marine  Insurance  Co., 
72  L.  J.  K.B.  498;  [1903]  1  K.B.  811;  88 
L.  T.  717 ;  61  W.  R.  530 ;  8  Oom.  Oas.  179.  1067 


NoTB.--7oi.  IL  commences  at  col,  1179. 


Digitized  by  LjOOQIC 


ccxlvi     TABLE  OF  CASES  FOLLOWED,  OVERRULED,  ETC. 


Tonng  &  Hartton's  Contr«€t,  In  re,  54 
L.  J.  CE.  UU;  81  Ch.  D.  168;  63  L.  T. 
887 ;  84  W.  R.  84;  60 J.  P.  248 :  discussed 
in  Bermett  v.  SUme,  72  L.  J.  Ch.  240 ;  [1908] 
1  Ch.  609;  88  L.  T.  86;  61  W.  R.  888       .  2682 

considered   in    Woods   and 

Lewis*  Contract,  In  re,  67  L.  J.  Oh.  476; 
[1898]  2  Ch.  211 ;  78  L.  T.  665 ;  46  W.  R. 
648 2632 


Zaniibtr,  The,  61  L.  J.  P.  81 ;  [1892]  P. 
283 ;  68  L.  T.  297  ;  7  Asp.  M.C.  268 :  con- 
sidered in  The  Cordilleras,  73  L.  J.  P.  13 ; 
[1904]  P.  90;  89  L.  T.  673;  9  Asp.  M.C. 
506 
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Note.— FoZ.  IL  commences  at  col,  1179. 
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THE 


EEPORTS  COMPRISED  IN  THE  DIGEST. 


Reports. 

Abbrevli 

Asp.  M.a 

HlOM. 

Courts. 

Aspinall's  Maritime  Gases 

All. 

Commercial  Gases    . 

Com.  Gas. 

... 

Commercial  Cases. 

Court  of  Justiciary  Gases . 
Court  of  Session  Gases 

F.  (Just.  Gas.) 
F.    .        .        . 

Court  of  Justiciary. 
Court  of  Session. 

Cox*s  Criminal  Gases 

Cox  CC. . 

... 

Central  Criminal  and  Grown. 

Irish  Reports    .... 

Ir.  R.      . 

.             .             . 

All. 

Justice  of  the  Peace 

J.  P. 

Law  Journal    .... 

L.  J.        .        . 

... 

Law  Reports    .... 

A.G.;P.;  Ch.; 

K.B.     . 

Law  Times  (H.8.) 

L.  T.       . 

.        . 

Tiocal  Government  Reports     . 

L.  G.  R. . 

. 

Manson 

Hanson  . 

. 

Bankruptcy  and  Company  Gases. 

Railway    and    Canal     Traffic 

Cases     

Ry.  &  Can.  Trafl 

[.Gas.    . 

Railway  Commission. 

Smith  (in  continuation  of  Fox 
and  Smith)   .... 
Times  Law  Reports . 

Smith     . 

Registration  Gases. 

T.  L.  R.  . 

. 

All. 

Weekly  Reporter      . 

W.  R.      . 

ABBREVIATIONS. 


HX.,  Hottse  of  Lords, 

P.C.,  Privy  Council. 

LJJ.  and  LJT.,  Lords  Justices^  Lord  Justice, 

L.C.,  Lord  Chancellor. 

J.J.  and  J.f  Justices,  Justice, 

M.R.,  Master  of  the  Bolls, 

Ch.  D.,  Chancery  Division. 

K.B.  D.,  King*s  Bench  Division. 

Q.B.  D.,  Queen* s  Bench  Division. 

Ex.  D.,  Exchequer  Division. 

D.,  Divisional  Court. 

P.  D.,  Probate,  Divorce  and  Admiralty  Division. 

Proh.  or  P.,  Probate, 

Ch.,  Chancery. 

K.B.,  King's  Bench. 

Q.B.,  Queen's  Bench, 


Bk.,  Bankruptcy, 

C.C.R.,  Crown  Cases  Beserved. 

C.A.,  Court  of  Appeal, 

App.  Gas.  or  A.C.,  Appeal  Cases  {Law  Beports), 

M.C.,  Magistrates*  Cases  (Law  Journal}. 

S.G.,  Same  Case, 

S.P.,  Same  Point  or  Principle, 

E.,  England, 

Sc,  Scotland. 

li.y  Ireland. 

L.  J.  N.G.  {Law  Journal,  Notes  of  Cases), 

W.  N.,  Weekly  Notes  {Law  Beports), 

L.  R.,  Law  Beports, 

S.  J.,  Solicitor's  Journal, 

L.  T.  J.,  Law  Times  Journal. 

T.  L.  R.,  Times  Law  Beports. 
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ADDENDA. 

Bagot  V.  Oliapman  (col.  688). 

Dicta  of  Swinfen  Eady,  J.,  dissented  from  in  HotocUson  v.  Webh^  77  L.  J.  Ch. 
82;  [1908]  1  Ch.  1;  97  L.  T.  730. 


Charrington  v.  Camp  (ool. 

Criticised  in  Leney  v.  Cdllingham,  77  L.  J.  K.B.  64;  [1908]  1  K.B.  79;  97 
L.  T.  697. 

Cobbett  V,  Wood  (ool.  2459). 

Reversed,  77  L.  J.  K.B.  878 ;  [1908]  2  K.B.  420.— O.A. 

Engliih  and  Ck>lonial  Prodaco  Ck>.,  In  re  (col.  365). 

Dicta  of  Buckley,  J.,  in,  overruled  in  National  Motor  Mail-Coach  Co.,  In  re, 
43  L.  J.  N.C.  448. 

Jonldnt  V,  Price  (col.  1230). 
Reversed,  77  L.  J.  Ch.  41. 

London  United  Tramways  Aot,  1900,  In  re  (col.  1272). 

Overruled  in  Thames  Tunnel  Act,  In  re,  77  L.  J.  Oh.  380;  [1908]  1  Ch.  493 ; 
98  L.  T.  488 ;  72  J.  P.  153.— O.A. 

Bex  V,  Karylebone  Connty  Coort  Judge  and  Great  Wettem  Bailway ;  PhiUipi,  Xx 
parte  (col.  2018). 
Reversed  in  Great  Western  Bailway  v.  Phillips,  77  L.  J.  K.B,  806;  [1908] 
A.0. 101 ;  98  L.  T.  819.— H.L.  (E.). 


ERKATA. 

Col.   822,  Baily  v.  British  Equitable  Assurance  Co.,  add  <*  see  on  appeal  to  H.L., 

col.  1027." 
„      401,  Allen  v.  Qold  Beefs  of  South  Africa,  add  "  but  see  on  appeal,  same  col." 
„      928,  line  48,  far  "  lb,,"  read  "  Sickert  v.  Sickert,  col.  927." 
„    1188,  line  4,  for  "  16.,"  read  "  Lewis  v.  Baker  [1905]." 
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THE  DECENNIAL  DIGEST, 

BEING  A   CONSOLIDATION   OP 

THE  ANNUAL  DIGESTS  1898-1907  (INCLUSIVE). 


ABATEMENT. 

Legaeiei,  of.]— iSe^  Will. 

Vviianeei  ot]~See    Nuisance   and 
Government. 


Local 


ACCIDENT. 

See   Insurance;    Master    and    Servant; 
Negligence. 


accord  and  satis- 
faction. 

Intention  of  Parties  —  Oheqne  —  Beeeipt 
Annexed  to  Oheqne.]— The  defendants,  who 
were  tohacco  manufacturers,  agreed  with  their 
customers  to  distribute  among  them  annually 
for  four  years,  from  April,  1902,  their  entire  net 
profits  on  goods  sold  by  them  in  the  United 
Kingdom  and  in  addition  the  sum  of  50,000Z. 
each  quarter  in  proportion  to  their  purchases. 
The  defendants  paid  the  first  quarterly  bonus, 
and  before  the  time  for  the  second  distribution 
arrived  they  sold  their  business  and  went  into 
voluntary  liquidation.  They  paid  the  second 
bonus  to  eacn  customer  by  means  of  a  cheque 
upon  a  banker,  which  was  signed  by  the 
defendants  and  the  liquidator,  the  cheque 
being  stated  as  sent  as  the  customer's  share  of 
the  second  and  final  bonus  distribution.  The 
cheque  was  payable  to  the  customer  or  order, 
and  at  the  foot  were  the  words  :  "  The  receipt 
at  back  hereof  must  be  signed,  which  signature 
will  be  taken  as  an  endorsement  of  this 
cheque."  On  the  back  were  the  words : 
"Received  from  Mr.  Joseph  Hood  (liquidator 
of  Ogdens,  Limited)  this  cheque  for"  the 
amount  specified,  "being  my  share  of  the 
second  and  final  bonus  distribution  of  the 
company."  The  customers  did  not  intend  by 
signing  this  receipt  to  waive  any  right  they  j 
might  have  against  the  defendants.  It  having  | 
been  decided  that  the  sale  by  the  defendants 
of  their  business  did  not  get  rid  of  their  ' 
liability  under  the  contract, — Heldj  that  the  , 
acceptance  of  the  above  cheque  was  not  an  [ 
accord  and  satisfaction  of  the  customer's  claim  , 
against  the  defendants.  Nathan  v.  Ogdens  (A. 
T.  Lawrence,  J.,  93  L.  T.  553,  affirmed),  94  L.  T.  I 
126;  22T.  L.  R.  57— C.A.  .  i 

VOL.   I. 


Essential  Error— Mntnal  Error.]— An  em- 
I  ployer  tendered  21.  Is.  id.  to  D.,  a  workman, 
who  had  been  injured  in  his  employment,  as  in 
full  satisfaction  of  any  claim  he  might  have 
in  respect  of  the  accident,  stating,  as  was  the 
fact,  that  he  had  obtained  a  report  from  a 
surgeon  that  D.  would  be  fit  to  return  to  his 
work  in  six  weeks  from  the  date  of  the  acci- 
dent. D.  accepted  the  money,  and  granted  a 
discharge  in  full.  The  medical  opinion  on 
which  both  parties  relied  proved  to  be  mis- 
taken, for  D.  was  not  able  to  work  for  more 
than  six  months  from  the  date  of  the  acci- 
dent '.—Held  (Lord  Young  dissentiente),  that 
these  facts  were  not  sufficient  to  shew  that  the 
parties  in  entering  into  the  agreement  for 
settlement  of  the  workman's  claim  were  under 
essential  error  to  the  effect  of  rendering  the 
discharge  null  and  void.  Doman  v.  Allan, 
3  F.  112— Ct.  of  Sess. 

Acceptanoe  of  Koney  in  Fall  Discharge  of 
Claim  for  Compensation  for  Iignries— Subsequent 
Deyelopment  of  Injuries  not  before  Apparent  - 
Bight  to  bring  Action  for  Further  Damages.]  ~ 
The. plaintiff,  who  was  injured  in  a  railway 
collision,  signed  a  receipt  for  a  sum  of  money 
paid  him  by  the  railway  company  in  full  satis- 
faction and  discharge  of  all  claims.  He  returned 
to  work,  but  his  eyesight  soon  began  to  fail, 
and  he  became  totally  blind.  Having  com- 
menced an  action  to  recover  damages  from  the 
railway  company,  the  defendants  pleaded  that 
the  action  was  not  maintainable,  and  the 
question  was  ordered  to  be  tried  first,  whether 
the  plaintiff  had  by  his  conduct  debarred  him- 
self from  suing  for  damages: — Held^  that  the 
action  was  maintainable,  it  being  a  question  for 
the  jury.  Ellen  v.  Great  Northern  Railway,  49 
W.  R.  395— BuckniU,  J. 

Debtor  and  Creditor— Promise  to  Pay  Debt  by 
Instalments — Consideration.]— An  agreement  by 
a  debtor  to  pay,  and  the  creditor  to  accept  pay- 
ment of,  an  existing  debt  by  instalments  is 
ntidum  ^pactum.  Therefore,  where  a  judgment 
creditor  put  in  an  execution  upon  the  goods  of 
the  judgment  debtor,  an  agreement  by  the  debtor 
to  pay  part  of  the  debt  at  once  and  the  balance 
by  monthly  instalments  affords  no  consideration 
for  a  promise  by  the  execution  creditor  to  with- 
draw the  sheriff.  Hookham  v.  Mayle,  22  T.  L.  R. 
241— Walton,  J. 
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ACCUMULATIONS. 


ACCOUNT. 


Action  for — Wlutt  it.]— An  action  for  an 
account  in  equity  is  an  action  for  the  balance 
found  due  on  taking  the  account;  it  is  not  a 
series  of  actions  for  the  various  items  included 
in  the  account,  nor  a  series  of  actions  for 
damages  for  breaches  of  covenants  to  make 
particular  payments.  Manners  v.  Pearson,  67 
L.  J.  Ch.  804 ;  [1898]  1  Ch.  681 ;  78  L.  T.  432 ; 
46  W.  R.  498— C.A. 

Periodical  Pajmontt— Foreign  Cnrrenoj— Bate 
of  Ezcliange— Date  of  Oonmsion.]~When  a 
plaintiff  sues  a  defendant  in  England  on  a  con- 
tract made  abroad,  imder  which  periodical  pay- 
ments in  foreign  currency  ought  to  have  been 
made  to  him  In  a  foreign  country,  and  the  Court 
orders  an  account,  he  is  not  entitled  to  have 
each  periodical  sum  treated  as  converted  into 
English  money  at  the  rate  of  exchange  which 
prevailed  at  the  date  when  the  payment  ought 
to  have  been  made  under  the  contract.  The 
date  of  conversion  cannot  be  fixed  before  the 
balance  is  found  on  the  account.  Per  Lindley, 
M.R.,  and  Riqby,  L.J.  (dissentiente,  Vaughan 
Williams,  L.J.).    lb. 

Agent,  hj,]—See  Principal  and  Agent. 

Dnty.] — See  Revenue. 

Ezecntor,  hj.'j—See  Executob  and  Adminis- 
trator. 

Kortgagee,  hj,]—See  Mortgage. 

TtaUimhip.]—See  Partnership. 

Taking.]— 5ee  Practice, 

Tnutee,  by.]  -See  Trustee.  I 

ACCUMULATIONS. 

Debts— Payment  ont  of  Capital- -Direction  for 
Beconpment]  -Where  debts  (or  portions)  have 
been  paid  and  satisfied  out  of  capital  moneys,  a 
provision  in  a  will  for  accumulation  to  recoup 
capital  what  has   so  been   taken  from   it   is  | 
not  within  the  excepted  cases  mentioned  in  : 
section  2  of  the  Accimiulations  Act,  1800,  and  . 
cannot  take  effect  after  twenty-one  years  from  | 
the  testator's  death.    Tewart  v.  Lawson  (43  L.  J. 
Ch.  673 ;  L.  R.  18  Eq.  490)  foUowed.   Heathcote,  i 
In  re ;  Heathcote  v.  Trench,  73  L.  J.  Ch.  643 ;  I 
[1904]    1   Ch.   826 ;    90    L.    T.    605— Swinfen  ' 
Eady,  J.  | 

Trott  to  Acenmulate  Income  until  Tonngest 
Child    attaint    Twenty-one— Gift    to    all    the 
Children  of  A  who  shaU  attain  Twenty-one —  i 
Period  of  Aeoertaining   Clati  —  ^'Portiom."]— I 
Where  a  fund  is  settled  upon  parents  and  their 
children  with  a  direction  to  accumulate  a  part 
of  the  income  of  the  fimd  until  the  youngest 
child  attains  twenty-one,  and  then  to  distribute 
it,  the  accumulated  fund  is  a  **  portion  "  within  , 
the  meaning  of  section  2  of  the  Accumulations  \ 
Act,  1800,  and  therefore  the  period  of  accumu- 
lation is  not  limited  to  the  periods  prescribed 
by  section  1  of  that  Act.    Beech  v.  St  Vincent 
(Lord)  (19  L.  J.  Ch.  130;  3  De  G.  &  Sra.  678)  i 
followed.    Stephens,  In  re ;  Kilby  v.  Betts,  73 
L.  J.  Ch.  3;  [1904]  1  Ch.  322;  91  L.  T.  167; 
62  W.  R.  89-Buckley,  J. 


The  class  thus  entitled  to  take  under  a  direc- 
tion to  accumulate  for  a  period  which  is  not 
cut  down  b^  the  limitations  imposed  by  section  1 
of  the  Act  is  determined  not  by  the  first  child 
attaining  twenW-one,  but  by  the  arrival  of  the 
date  at  which  the  testator  directs  the  distribu- 
tion to  take  place.  Watson  v.  Young  (64  L.  J. 
Ch.  602;  28  Ch.  D.  436)  followed.  Wenmoth's 
Estate,  In  re ;  Wenmoth  v.  Wenmoth  (67  L.  J. 
Ch.  649;  37  Ch.  D.  266),  discussed  and  ex- 
plained.   Ib» 

A  testator  gave  his  residuary  estate  to  trus- 
tees  in  trust  to  set  apart  out  of  the  income 
thereof  the  sum  of  24Z.  a  year  until  the  youngest 
child  of  his  daughter  should  attain  twenty-one, 
and  subject  thereto  to  pay  the  income  to  his 
daughter  for  life,  remainder  to  her  husband  for 
life,  with  a  direction  that  if  the  daughter  sur- 
vived her  husband  the  accumulation  should 
cease,  and  the  whole  income  become  payable 
to  her.  After  the  death  of  the  survivor  the 
capital  was  given  to  the  children : — Held,  that 
section  1  of  the  Accumulations  Act,  1800,  did 
not  a]pply,  as  the  accumulation  directed  was  a 
'*  portion  "  for  the  children  within  section  2  of 
the  Act,  and  that  the  class  of  children  did  not 
close  until  the  period  of  distribution  arrived, 
which  was  when  the  youngest  child  attained 
twenty-one.    lb, 

**ProTiiioni  for  raiting  portiont."]— By  a 
codicil  to  his  will  a  testator  directed  his 
trustees  to  pay  the  income  of  the  residue  of 
his  estates  to  A,  his  nephew's  widow,  during 
her  life,  and  bv  a  subsequent  codicil  directed 
them  out  of  this  income  "to  reserve  1,000/. 
annually,  and  to  invest  the  same  with  the 
interest  .  .  .  accruing  thereon,'*  in  the  trustees' 
names,  for  behoof  of  A's  two  daughters 
**  equally  between  them,  share  and  share  alike, 
or  m  the  event  of  one  dying  without  leaving 
lawful  issue,  then  the  whole  to  the  survivor," 
'* declaring  that  said  sum  shall  be  payable" 
to  the  daughters  on  A's  death,  '*  provided  they 
have  attained  the  age  of  twenty-one  or  have 
been  married  " : — Held,  that  the  directions  as 
to  the  annual  reservations  for  behoof  of  A's 
daughters  was  a  "provision  for  raising  por- 
tions"  for  the  children  of  a  person  taking  an 
interest  under  the  testator's  will  within  the 
meaning  of  the  second  exception  in  section  2 
of  the  Thellusson  Act,  and  that  consequently 
section  1  of  that  Act  did  not  apply.  Colquhoun*s 
Trustees  v.  Colquhoun,  [1907]  S.  C.  846— Ct. 
of  Sess. 

WiU  —  Trott  —  Inyettment  in  Land  — Will 
Made  before  Death  of  Tettatcr  after  Act— 
Betrotpective  Eileot]— The  Accumulations  Act, 
1892,  applies  to  a  wiU  of  a  testator  made  before 
the  passing  of  the  Act  who  died  after  the  Act 
came  into  force,  for  a  testator  does  not  "  settle 
or  dispose "  of  any  property  by  his  will  until 
such  will  is  brought  mto  effective  operation  by 
his  death.  Llanover  {Baroness),  In  re  ;  Herbert 
V.  Freshfield  (No,  2),  72  L.  J.  Ch.  729;  [1903] 
2  Ch.  330;  88  L.  T.  866;  61  W.  R.  615— 
Farwell,  J. 

The  Act  cannot  be  evaded  by  putting  in  some 
alternative  dispositions  for  the  accumulations, 
such  as  paying  off  incumbrances;  those  dis- 
positions which  offend  against  the  Act  will  be 
void,  and  those  which  do  not  offend  will  remain 
in  force.    16. 

And  see  PE&pETurriES  and  Will. 
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ANIMALS. 


ACQUIESCENCE. 

See  Waiver. 


AGRICULTURE,  BOARD  OF. 

statute.]— 3  Edw.  7  c.  31  t«  the  Board  of 
Agriculture  and  FisJieries  Act^  1903. 


ACT  OF  PARLIAMENT. 

See  Statute. 


ADEMPTION. 

See  PowBBS ;  Wiu.. 

ADJUDICATION. 

Of  Buikinpts.]— &<  Bankbuftct. 


AGRICULTURAL 
HOLDING. 

See  Landlord  and  Tenant. 


ADMINISTRATION. 

Action.]— S«6  Executor  and  Administrator. 

AsMtf,  fiit,]—See   Executor    and   Adminis- 
trator; Will. 

Letters  ot]—See  Will 


ADMIRALTY. 

See  Shipping. 


ALEHOUSE. 

See  Intoxicating  Liquors. 

ALIEN. 

Betident— Tenqponuy  Oeeupatioii  of  Territory 
by  Enemy's  Forees— Alien's  Duty  of  Allegianoe 
-—High  Treason.]— iSe«  International  Law. 

Stowaway— Ship  in  wliieh  Alien  has  been 
Brought  to  United  Kingdom  —  Liability  of 
Xaster   for    Expenses    of    Deportation.]  —  See 

Shipping  (Master). 


ADMISSIONS. 

As  Sridenee.]— S<;e  Evidence. 


ALIMONY. 

See  Husband  and  Wife. 


ADULTERATION. 

See  Local  Government. 

ADULTERY. 

See  Husband  and  Wipe. 


ADVANCEMENT. 

See  Settlement  ;  Will. 

ADVERTISEMENT. 

See  Criminal  Law  ;  Gaming. 

Ketropolis,  in.]— ;$/>(;  Metropolis. 

Payment  for,]— See  Tramway.  I 

Sale     of    Goods  — Misrepresentation.]  —  See 
Trade. 


AFFIDAVIT. 

Eridenee  hj,]—See  Evidence. 


AGENT. 

See  Principal  and  Agent. 


AGREEMENT. 

See  Contract. 
\  for.] — See  Landlord  and  Tenant. 
Sale  of  Goods  on.] — See  Sale  of  Goods. 
Sale  of  Land  on.]— See  Vendor  and  Pur- 

CHASER. 

Shares,  for.]— See  Company. 


ANIMALS. 

1.  statutes,  6. 

2.  Particular  Animals,  C. 
8.  Cruelty  to,  8, 

4.  Damage  by,  11. 
6.  Other  Matters,  12. 

1.  Statutes. 

Diseases.]— 3  Edw.  7  c.  43  is  tJie  Diseases  of 
Animali  Act,  1903. 

Dogs.]— 6  Edw.  7  c.  32  M  the  Dogs  Act,  1900. 

I^jnred  Animals.]— 7  Edw.  7  o.  5  te  the 
Injured  Animals  Act,  1907. 

WUd  Birds.]— 68  &  64  Vict,  c,  SS  is  the  Wild 
Animals  in  Captivity  Protection  Act,  1900. 

2.  Particular  Animals. 

Cows— Cowhouses— Ventilation  and  Air-Spaoe 
—Order  of  Privy  Connoil,  Jnne  16, 1SS5— Begnla- 
tions  b^  Loeal  Anthority.]- The  word  **  ventila- 
tion "  in  clause  18  of  the  Privy  Council  Order, 
1885,  made  under  the  Contagious  Diseases 
(Animals)  Act,  1878,  s.  84,  includes  air-space; 
and  a  regulation  made  by  a  local  authority, 
under  the  order,  that  cowkeepers  shall  not 
sufier  any  greater  number  of  cattle  to  be  kept 
in  a  building  used  as  a  cowhouse  than  will 
admit  of  the  provision  of  800  cubic  feet  of  free 
air-space  for  each  cow,  is  intra  vires.  Baker  v. 
WiUiams,  66  L.  J.  Q.  B.  880 ;  [1898]  1  Q.B.  23 ; 
77  L.  T.  495;  46  W.  R.  64;  62  J.  P.  21 ;  19  Cox 
C.C.  81— D. 

Dogs.— 5ee  6  Edw.  7  o.  S2—the  Dogs  Act,  1906. 

Bite  by— Ferocions  Oharaeter— Eridenee  of 

Seienter.] — ^In  order  to  render  the  owner  of  a 
dog  liable  for  a  bite  by  the  dog  it  is  not  neces- 
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sary  to  show  that  the  dog  has,  to  the  know- 
ledge of  its  owner,  actually  bitten  or  attempted 
to  bite  anybody.  It  is  sufficient  to  prove  that 
the  dog  IB  to  the  knowledge  of  its  master 
ferocious  in  regard  to  human  beings.  Such 
ferocity  may  be  of  an  intermittent  character, 
as,  for  instance,  when  a  bitch  has  pups.  Barnes 
V.  Lucille,  96  L.  T.  680;  23  T.  L.  R.  389— D. 

Oontrdl— Sunmoni  for  Order  that  Dog  bo 

Kept  under,  or  Deetroyed— Dangenmi  to  Mankind 
— Eridenee  of  Ii^'nry  to  Sheep.]— To  obtain  an 
order  under  section  2  of  the  Dogs  Act,  1871, 
that  a  dog  be  kept  under  proper  control  or 
destroyed  upon  a  complaint  that  the  dog  is 
dangerous,  it  is  not  necessary  to  prove  that  the 
dog  is  dangerous  to  mankind,  as  the  word 
**  dangerous  "  in  that  section  is  not  confined  to 
meaning  dangerous  to  mankind.  Williams  v. 
Richards,  76  L.  J.  K.B.  589;  [1907]  2  K.B.  88 ; 
96  L.  T.  644  ;  71  J.  P.  222 ;  23  T.  L.  R.  423— D.  | 

Shooting  at  Dog  Trespatiing— Ho  Inten- 

tion  to  Kill— ni-treating  and  Abniing.]— Shoot- 1 
ing  at  a  dog  that  is  trespassing,  without  intending  j 
to  kill  it,  but  with  the  intention  of  injuring  it  if  , 
necessary  to  frighten  it  away,  is  not  of  necessity 
cruelly  ill-treating  it.  Each  case  is  a  question  * 
of  degree  and  is  for  the  Justices.  Armstrong  v.  I 
Mitchell,  88  L.  T.  870;  67  J.  P.  329;  20  Cox 
C.C.  497— D. 

Injnrj  to  Cattle  or  Sheep— Liability  of 

Owner.]  —The  plaintiff's  sheep  were  trespassing  > 
on  the  defendant's  field,  which  adjoined  the  \ 
plaintiff's  land,  and  while  the  sheep  were  being  * 
driven  by  their  owner  back  to  his  own  field,  the  ; 
defendant's  dog,  which  was  in  the  field  where  the  , 
sheep  were  so  trespassing,  worried  and  killed  one  i 
of  the  sheep.    The  defendant  had  several  times 
warned  the  plaintiff  to  prevent  his  sheep  from  ' 
trespassing   on    his    land : — Held,  that  under  ; 
section  1  of  the  Dogs  Act,  1865,  the  owner  of  ' 
the  dog  was  liable  for  the  injury  done  by  his 
dog  to  the  sheep,  although  such  sheep  was  tres- 
passing on  his  land  at  the  time  when  the  injury 
was  inflicted.     Orange  v.  Silcock,  77  L.  T.  340 ;  ; 
46  W.  R.  221 ;  61  J.  P.  709 ;  18  Cox  C.C.  644— D. 

Dangenmi  Dog— Order  for  Destmetion— 

Form  of.] — An  order  for  the  destruction  of  a  dan- 
gerous dog  need  not  contain  an  adjudication  by 
the  Justices  that  the  dog  was  not  under  proper 
control,  nor  hy  section  2  of  the  Dogs  Act,  1871, 
need  the  Justices  give  the  owner  of  the  dog  the 
option  of  keeping  the  animal  imder  proper  con- 
trol before  ordering  its  destruction.  Pickering 
v.  Marsh  (43  L.  J.  M.C.  143)  followed.  Hex  v. 
Dymock,  49  W.  R.  618-D. 

Adyertising  Beward  for.]— See  Mirams\, 

••  Our  Dogs "  Publishing  Co.,  post,  Criminal 
Law. 

Sheep — Sheep  SniEBring  firom  Seab — Oertifloate  of 
Inipector— **  Lawfal  Bxonie."]— An  inspector  of 
a  local  authority  certified  imder  the  Diseases  of 
Animals  Act,  1894,  that  certain  sheep  were 
suffering  from  scab,  and,  in  terms  of  an  order 
of  the  Board  of  Agriculture,  gave  written  notice 
to  the  owner  of  the  sheep  to  have  them  treated 
by  dipping  or  other  remedy  in  his  (the  in- 
spector's) presence.  The  owner  failed  to  comply 
with  this  notice.  In  a  complaint  against  the 
owner  for  failing  to  comply  with  the  notice  the 
owner  pleaded  lawful  excuse,  and  gave  evidence 
to  shew  that  the  sheep  were  not  in  fact  suffer- 


ing from  Kcab  at  the  time  in  question.  The 
Justices  found  that  the  sheep  were  not  suffer- 
ing from  scab,  and  that  the  respondent  had 
lawful  excuse  within  section  52  of  the  Act  for 
not  complying  with  the  notice  : — Held,  that  the 
certificate  of  the  inspector  was  conclusive 
evidence  of  what  was  therein  stated,  and  that 
the  respondent  had  failed  to  shew  any  lawful 
excuse  for  not  obeying  the  notice.  Jamieson  v. 
Dow,  2  F.  (Just.  Cas.)  24— Ct.  of  Just. ;  and  see 
Cbuelty. 

Swine— Holding  Sale  of— Taking  Boond  Swine 
in  Cart  and  Offering  for  Sale.] — By  an  order  of 
the  Board  of  Agriculture,  dated  December  11, 
1896,  made  in  pursuance  of  the  Diseases  of 
Animals  Act,  1894,  s.  22,  sub-s.  19, "  no  market, 
fair,  sale,  or  exhibition  of  swine  shall  be  held  in 
a  district  to  which  this  order  applies,  except  as 
expressly  authorised  by  this  order,"  and  '*  a  sale 
of  swine  (not  being  in  a  swine  fever  infected 
area)  may  be  held  with  the  licence  of  the  local 
authority."  The  respondent  Monk  was  in 
charge  of  a  horse  and  float  passing  along  a 
highway  containing  pigs,  two  of  which  had 
been  previously  ordered,  and,  whilst  so  travel- 
ling, asked  other  people  if  they  wanted  to  buy 
pigs,  and  subsequently  sold  them  all  to  various 
people.  This  was  not  a  swine  fever  infected 
area,  and  there  had  been  no  licence  obtained 
from  the  local  authority.  The  magistrates  held 
that  there  had  been  no  contravention  of  the 
order  of  1896,  and  dismissed  the  information : — 
Held,  that  the  magistrates  were  right,  for, 
although  there  was  a  selling,  there  was  no 
holding  a  sale.  McLean  v.  Monk,  77  L.  T.  663 ; 
62  J.  P.  180;  18  Cox  C.C.  686— D. 

3.  Cbuelty  to. 

Intention  to  Commit  Cmelty.]— An  intention 
to  commit  cruelty  is  no  part  of  an  offence  under 
section  2  of  the  Cruelty  to  Animals  Act,  1849. 
The  question  is,  whether  in  fact  there  is  cruelty. 
Duncan  v.  Pope,  80  L.  T.  120 ;  63  J.  P.  217 ;  19 
Cox  C.C.  241— D. 

Branding  Sheep— Branding  Vote  with  Hot 
Iron— Heeeadty  for  Identinoation.]— The  re- 
spondent, who  was  a  farmer  in  a  mountain 
district  in  Wales,  used  to  brand  his  sheep  by 
marking  their  noses  with  a  red-hot  iron  so  as 
to  bum  the  hair  away  and  destroy  the  hair 
cells,  thus  leaving  a  permanent  mark.  Upon 
an  information  under  section  2  of  the  Cruelty 
to  Animals  Act,  1849,  charging  the  respondent 
with  having  cruelly  ill-treated  and  tortured  the 
sheep,  the  Justices  found  that  branding  the 
sheep  with  a  hot  iron  as  above  described  caused 
substantial  pain  and  suffering ;  that  there  had 
been  no  unnecessary  abuse  of  the  sheep ;  that 
the  practice  of  branding  sheep  on  the  unin- 
closed  mountain  lands  in  certain  counties  in 
Wales  had  existed  for  a  great  number  of  years ; 
and  that  it  was  reasonably  necessary  for  the 
purpose  of  identifying  sheep  grazing  in  large 
nimibers  on  uninclosed  mountain  lands,  which 
could  not  be  effectually  obtained  by  earmarking 
and  pitchmarking.  They  accordingly  dismissed 
the  information  .—Held,  that  there  was  evidence 
upon  which  the  Justices  could  come  to  the  con- 
clusion that  the  branding  was  necessary,  and 
the  Court  could  not  interfere.  Bowyer  v. 
Morgan,  95  L.  T.  27  ;  70  J.  P.  253 ;  22  T.  L.  R. 
420— D. 


Digitized  by  LjOOQIC 


9 


ANIMALS. 


10 


Working  Hotm  in  an  Unfit  State— Ooilty 
Knowledge.] — The  appellant,  who  was  charged 
with  causing  two  horses  to  be  worked  in  an  un- 
fit state,  carried  on  business  in  London,  and  the 
two  horses  in  question  were  under  the  charge 
of  one  L.  at  a  farm  at  C,  where  the  appellant 
resided.  He  was  practically  always  away,  and 
did  not  see  the  horses  above  once  a  fortnight, 
they  being  under  the  entire  management  of  L. 
There  was  some  evidence  that  the  appellant 
knew  that  the  horses  had  been  out  of  condition 
at  some  time,  but  no  evidence  was  given  as  to 
the  date  when  that  was,  or  how  long  it  was 
before  the  alleged  improper  working.  There 
was  no  evidence  that  the  appellant  had  inter- 
fered  with  L.,  had  given  any  order  for  the 
horses  to  be  worked,  or  knew  of  their  condi- 
tion on  the  day  in  question.  On  May  2, 1901, 
the  horses  were  being  worked  in  an  unfit  state. 
The  Justices  convicted  the  appellant : — Held^ 
that  there  was  a  failure  on  the  part  of  the 
prosecution  to  give  any  evidence  of  guilty 
knowledge  with  regard  to  the  offence  in  ques- 
tion. Greenwood  v.  Backhouse,  86  L.  T.  566 ; 
66  J.  P.  519;  20  Cox  C.C.  196— D. 

Lion  Tamer— Pony  in  Lion*8  Cage— Pony 
Attaoked  by  Lion.]— The  appellant  conducted  a 
public  performance  with  lions  in  a  cage.  The 
performance  consisted  of  a  roundabout  with 
six  boats,  in  each  of  which  there  was  a  lion,  the 
roundabout  being  drawn  by  a  pony.  At  one  of 
the  performances  a  lion  jumped  out  of  its  boat 
on  to  the  hindquarters  of  the  j^ny  and  sniffed 
at  it.  It  was  driven  back  to  its  boat  by  the 
appellant,  but  immediately  afterwards,  when 
his  attention  was  diverted,  the  lion  attacked 
the  pony,  and  so  injured  it  that  it  died.  The 
appellant  had  given  a  similar  performance  for 
several  years.  Formerly,  during  the  perform- 
ance, three  or  four  men  with  iron  bars  kept 
watch  on  the  stage ;  but  recently,  instead 
thereof,  one  man  with  a  fire-hose  kept  watch. 
The  magistrates  convicted  the  appellant  under 
section  2  of  the  Cruelty  to  Animals  Act,  1849, 
of  having  caused  the  pony  to  be  cruelly  ill- 
treated  : — Heldy  that  there  was  evidence  of 
mens  rea  upon  which  the  magistrates  could 
convict,  and  that  the  conviction  must  be 
affirmed.  Thielbar  v.  Craigen,  93  L.  T.  600; 
69  J.  P.  421  ;  21  Cox  C.C.  44  ;  21  T.  L.  R. 
746— D. 

Cook— Ooek-flghtinff.]— A  cock  is  an  animal 
within  section  2  of  tne  Cruelty  to  Animals  Act, 
1849,  and  to  cause  cocks  to  fight  is  an  offence 
within  that  section.  Budge  v.  Parsons  (8  B.  k 
S.  382)  and  Boies  v.  M'Cormick  (8  Ir.  Jur.  N.S. 
239)  foUowed.  Allen  v.  Small,  [1904]  2  Ir.  R. 
706-K.B.  D. 

*'  Brought  to  or  dellTered  at  luck  place  for  the 
jmrpoM  of  being  slaughtered.'^]— The  respondent, 
a  Ucensed  horse-slaughterer,  purchased  a  mare 
for  10s.,  for  working  which  the  seller  had  been 
fined,  and  sent  it  by  his  servant  to  his  premises 
licensed  for  the  slaughter  of  such  animals.  He 
entered  it  irf  his  statutory  register  "...  bought 
.  .  .  brown  mare  to  kill  for  lOs."  The  mare  was 
kept  on  those  premises  for  nine  days,  and,  after 
bemg  cautioned,  the  respondent  haid  cut  the 
hair  from  its  neck : — Held,  that  the  mare  had 
been  brought  to  the  premises  for  the  purpoee  of 
being  slaughtered  within  section  8  of  the  Cruelty 
to  Animals  Act,  1849.  Edgar  v.  Spain,  84  L.  T. 
631 ;  65  J.  P.  502 ;  19  Cox  C.C.  719-D. 


I  Shooting  a  Gat— Cat  left  in  Pain.]— The  re- 
spondent shot  a  cat  which  belonged  to  his  next- 
door  neighbour,  and  which  was  at  the  time  in 
the  respondent's  garden,  with  a  saloon  rifle, 

;  intending  to  kill  it.  The  bullet  struck  the  cat 
in  the  back,  wounding  it  severely,  but  not  kill- 
ing it.  The  respondent  saw  that  the  cat  was 
not  dead,  and  it  crawled  away  on  to  its  owner's 
property  out  of  sight  of  the  respondent.  After 
about  half  an  hour  the  cat  was  found  by  its 
owner  alive,  but  in  great  pain,  and  it  was  killed. 
Upon  an  information  charging  the  respondent, 
under  section  2  of  the  Cruelty  to  Animals  Act, 
1849,  with  cruelty  to  the  cat,  the  Justices  dis- 
missed the  summons  upon  the  authority  of 
Pmoell  V.  Knight  (38  L.  T.  607),  there  being  no 
finding  by  them  that,  after  shooting  the  cat, 
the  respondent  with  knowledge  of  what  he  had 
done  allowed  the  cat  to  linger  on  in  pain : — Held, 
that  the  Justices  were  right.  Hooker  v.  Gray, 
96  L.  T.  706 ;  71  J.  P.  337 ;  23  T.  L.  R.  472-D. 

"Domoftio  Aninud '*— Tame  Seagull  uied  in 
Photographer's  Businesi.]- In  order  to  bring  an 
animal  wild  by  nature  within  the  meaning  of 
the  term  **  domestic  animal "  in  the  Cruelty  to 
Animals  Acts,  1849  and  1854,  it  must  be  proved 

I  not  only  that  it  is  tame,  but  that  it  is  sufficiently 
tamed  to  serve  some  purpose  for  the  use  of  man. 
Yaks  V.  Higgins,  65  L.  J.  M.C.  31 ;  [1896]  1  Q.B. 

!  166;  44  W.  R.  335;  60  J.  P.  88— D. 

I  It  was  found  by  justices  that  a  tame  seagull 
had  been  used  by  a  photographer  in  her  business, 
but  there  was  nothing  to  show  that  the  finding 
meant  more  than  that  the  bird  had  been  photo- 
graphed : — Held,  that  it  was  not  shown  that  the 
bird  was  sufficiently  tamed  to  serve  some  pur- 
pose for  the  use  of  man,  and  therefore  the  bird 
was  not  proved  to  be  a  domestic  animal  within 
the  meaning  of  the  Cruelty  to  Animals  Acts, 
1849  and  1854.    Jd. 

Performing  Lions.]— Lions  kept  in  a  cage 

are  wild  animals  kept  in  confinement,  and  not 
"domestic  animals"  within  the  Cruelty  to 
Animals  Acts,  1849  and  1854.  A  domestic  animal 
is  one  which  has  been  tamed  for  the  service  of 
man.  Harper  v.  Marcks,  [1894]  2  Q.B.  319 ;  63 
L.  J.  M.C.  167 ;  70  L.  T.  804  ;  42  W.  R.  605 ;  58 
J.  P.  527  ;  17  Cox  C.C.  758  ;  10  R.  335— D. 

Failure  to  Dip  Sheep  on  Certain  Date— Oon- 
▼iotion  DiMlosing  no  Offenoe.]— The  appellant, 
as  the  owner  of  certain  sheep,  duly  obtained 
an  exemption  from  the  provisions  of  article  3 
of  the  Sheep  Dipping  (North  of  England)  Order 
of  1906,  subject  to  the  condition  that  the  sheep 
should  be  dipped  between  September  15  and 
30, 1906,  and  shotild  not  be  moved  in  the  mean- 
time. On  September  26, 1906,  the  sheep  were 
dipped  in  a  sheep-dip  which  was  not  a  sheep- 
dip  approved  by  the  Board  of  Agriculture  and 
Fishenes.  The  sheep  were  not  again  dipped 
on  or  before  September  30.  The  appellant  was 
thereupon  prosecuted  and  convicteii  "  for  that 
he  on  the  26th  day  of  September,  1906  .  .  . 
then  being  the  owner  of  certain  sheep,  did  not 
dip  the  same  in  a  sheep-dip  approved  by  the 
Board  of  Agriculture  and  Fisheries  .  .  .": — 
Held,  that  the  conviction  must  be  quashed,  as 
it  disclosed  no  offence,  the  offence  created  by 
the  order  in  question  being  not  that  the  sheep 
were  not  dipped  in  an  approved  dip  on  September 
26,  but  that  they  were  not  dipped  in  an  approved 
dip  by  September  80.  Bingley  v.  Quest,  97  I#. 
T.  394  ;  71  J.  P.  443;  5  L.  G.  R.  938— D. 
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Coniuelliiig  Oommiition  of  (MBnim.]— ^^^^^  ^ 
person  aids  or  abets  an  offence  which  is  punish- 
able on  summary  conviction,  he  is  liable  under 
section  5  of  the  Summary  Jurisdiction  Act,  1848, 
to  be  proceeded  against  in  every  respect  as  if  he 
were  a  principal  offender.  Therefore  a  person 
who  knowingly  counsels  the  owner  of  a  horse 
to  perpetrate  an  act  of  cruelty  upon  the  animal 
may  be  convicted,  upon  an  information  under 
section  2  of  the  Cruelty  to  Animals  Act,  1849, 
for  cruelly  ill-treating  the  horse,  although  the 
advice  given  by  him  to  the  owner  was  the 
remote  and  not  the  proximate  cause  of  the 
cruelty.  Benford  v.  Sims,  67  L.  J.  Q.B.  665 ; 
[1898]  2  Q.B.  641 ;  78  L.  T.  718 ;  47  W.  R.  46 ; 
19  Cox  C.C.  141— D. 

Crwbltj  to  FIto  AnimaU  —Siimmoni— Whether 
Biatinet  and  Separate  (MBmoei.]  —  Where  a 
person  has  been  guilty  under  section  2  of  the 
Cruelty  to  Animals  Act,  1849,  of  cruelty  to  a 
number  of  animals  at  the  same  time,  it  is  com- 
petent, but  not  necessary,  to  take  out  separate 
smnmonses  in  respect  of  each  animal;  one 
summons  may  charge  the  offence  in  respect  of 
the  whole  of  the  animals.  Therefore  the  con- 
viction of  a  person  for  cruelty  to  five  animals 
is  not  bad  on  its  face  as  being  a  conviction  for 
five  separate  and  distinct  offences.  Rex  v. 
Cable ;  CShea,  Ex  parte,  76  L.  J.  K.B.  881 ;  ' 
[1906]  1  K.B.  719 ;  94  L.  T..772  ;  64  W.  R.  626 ;  j 
70  J.  P.  246;  21  Cox  C.C.  186;  22  T.  L.  R. 
488— D. 

4.  Damage  by.  . 

Animali  Fer»  Katnns  —  Babbitt— De6r.]—In 
the  year  1898  W.  came  into  possession  of  a 
demesne  where  there  were  rabbits  and  deer, 
which  trespassed  upon  adjoining  lands  in  the 
occupation  of  B.,  doing  considerable  damage  to 
his  crops.  W.'s  predecessor  had,  on  two  occa- 
sions, let  loose  foreign  rabbits,  with  a  view  to 
the  improvement  of  the  breed,  and  W.  had, 
since  he  entered  into  possession,  trapped  the 
rabbits  for  profit,  and  exported  them  to  England, 
but  had  done  nothing  to  improve  them  or 
increase  their  numbers.  Rabbits  bred  in  con- 
siderable numbers  on  B.*s  lands  as  well.  The 
deer,  which  at  one  time  had  been  confined 
within  a  walled  deer-park  in  the  demesne,  broke 
loose  in  the  year  1893  through  a  temporary 
breach  in  the  wall,  and  only  portion  were  re- 
captured. The  remainder  had  since  been 
wandering  about  the  demesne,  breeding  there, 
and  trespassing  continually  on  B.'s  lands,  but 
always  returning  to  the  demesne.  W.,  with  his 
friends,  occasionally  shot  the  deer  for  sport; 
and,  in  response  to  B.'s  complaints,  told  him 
that  he  might  shoot  them ;  and,  in  fact,  gave 
it  out  generally  in  the  neighbourhood  that  he 
desired  that  any  one  who  could  shoot  them 
might  do  80.  At  the  same  time  he  kept  a 
wood-ranger,  whose  duty  it  was  to  look  after 
the  deer,  and  his  predecessor  had  occasionally 
fed  the  deer  in  winter  time  with  hay,  laurels, 
and  oats:— HeW,  that  W.  was  not  liable  in 
respect  of  the  damage  done  by  the  trespass  of 
the  rabbits.  Held  also  (Boyd,  J.,  dissenting), 
that  there  was  evidence  to  support  the  finding 
of  the  jury  that  the  deer  were  W.'s  deer,  that 
they  were  tame,  and  "  kept  *'  by  W.,  and  under 
his  control ;  and  that  W.  was  liable  upon  that 
finding  for  any  damage  done  by  the  deer  to  B.'s 
land  and  crops.  Brady  v.  Warren.  [1900]  2  Ir. 
R.682-Q.B.  D. 


6.  Oi'HKR  Matters. 
Difeasot— By-lawi.]— Sec  Markets. 

Diiaaiei  —  Idability  of  Loeal    Authority  for 
KegUgonoe  of  lnMp90tOT.]—Sec  Local  Gk)VERN- 

MENT. 

Shooting  at  Dog  —  Malioioni  Damage.]— 6'ec 
Criminal  Law. 

Vnlawftal  PoMoitioii  of  Deer.]— See  Criminal 
Law. 


WUd  Birdi.]— See  Wild  Birds. 


ANNUITY. 

1.  Direction  to  Purcluise,  12. 

2.  Charge  of,  18. 
8.  Duration,  14. 
4.  Payment,  16. 
6.  Valuation,  16. 

6.  Commutation,  16. 

7.  Other  Matters,  17. 

1.  Direction  to  Purchase. 

Direction  in  Will  to  Porehate  Ooyemment 
Annuity  for  Life  of  Widow— Death  of  Widow 
before  Probate— Bight  to  Yalne  of  Annnity.]— 
Where  a  testator  gave  his  residuary  estate  to 
trustees  upon  trust  to  convert  the  same,  and 
out  of  the  proceeds  to  purchase  a  Government 
annuity  of  a  given  amount  for  the  life  of  an 
annuitant,  and  the  annuitant  survived  the 
testator,  hut  died  hefore  the  annuity  could  be 
purchased  or  the  will  proved,  her  legal  personal 
representatives  were  entitled  to  such  a  sum  as 
would  at  the  date  of  the  testator's  death  have 
sufficed  to  purchase  the  annuity.  Dawson  v. 
Heam  (9  L.  J.  (o.s.)  Ch.  249 ;  1  Russ.  &  M.  606) 
followed.  Bobbins,  In  re;  Bobbins  v.  Ijegg, 
75  L.  J.  Ch.  761;  [1906]  2  Ch.  648— Swinfen 
Eady,  J. 

Ooyemment  Annuity  for  Lifb  of  Tettator'i 
Widow— Ko  Time  profcribed  for  Porehate  — 
Death  of  Widow  before  Probate— Bight  to  Yalne 
in  Mmuj  of  Annuity  at  Teitator'i  Death.]  - 

Where  a  testator  gave  his  residuary  real  and 
personal  estate  to  trustees  upon  trust  to  con- 
vert the  same  and  out  of  the  proceeds  to  pur- 
chase a  Government  annuity  of  400/.  for  the 
life  of  his  wife,  and  she  survived  the  testator, 
but  died  sixteen  days  later  and  before  the  will 
was  proved  or  any  steps  had  been  taken  by  the 
executors  to  purchase  the  annuity,  her  legal 
personal  representatives  were  held  entitled  to 
such  a  sum  as  would  at  the  date  of  the  tee- 
tator*s  death  have  been  required  to  purchase 
the  annuity.  The  character  of  the  annuity 
does  not  depend  upon  the  form  in  which  it  is 
secured,  and  in  the  absence  of  words  defining 
the  date  of  its  commencement  it  ought  in  all 
cases  to  commence  from  the  testator's  death. 
Bobbins,  In  re ;  Bobbins  v.  Legg,  76  L.  J.  Ch. 
631 ;  [1907]  2  Ch.  8 ;  96  L.  T.  766— C.A. 

In  the  case  of  a  Government  annuity  directed 
to  be  purchased  on  a  prescribed  day  there  is  an 
implied  gift  of  the  annuity  out  of  the  testator's 
estate  from  the  prescribed  day  until  the  pur- 
chase is  made ;  and  when  no  time  is  prescribed 
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there  is  an  implied  gift  of  the  annuity  from 
the  testator's  death  until  the  purchase  is  made. 
16. 

Dawson  v.  Heam  (9  L.  J.  (o.s.)  Ch.  249 ; 
1  Russ.  &  M.  606)  explained  and  applied.  De- 
cision of  SwiNPEN  Eady,  J.  (75  L.  J.  Ch.  751 ; 
[1906]  2  Ch.  648),  affirmed.    lb, 

2.  Chabo£  of. 

Whatlier  Charged  on  Oorpoi  or  on  Income  only.] 
— ^6y  marriage  settlement  the  intended  husband 
granted  lands  to  trustees  upon  trust  to  permit 
him  to  receive  the  rents  and  profits  for  life, 
without  impeachment  of  waste,  and  after  his 
death  to  permit  the  intended  wife  to  receive 
300^  a  year  "out  of  the  rents,  issues,  and 
profits  thereof,  for  and  during  her  life,  without 
mipeachment  of  waste,  and  for  her  jointure,'* 
and  in  lieu  of  dower,  and  "  immediately  after 
her  decease  "  in  trust  for  the  settlor,  his  heirs 
and  assigns.  The  settlor  covenanted  that  the 
lands  or  any  property  to  be  taken  in  exchange 
therefor  under  a  power  of  exchange  therem 
contained  should,  during  the  life  of  the  wife, 
produce  the  clear  yearly  sum  of  800^  In  case 
of  there  being  issue  of  the  marriage  living  at 
the  death  of  the  settlor,  all  his  estate  and  pro- 
perty at  the  time  of  his  death  was  charged  with 
a  sum  of  3,5002.  for  such  issue : — Held,  that  the 
annuity  was  a  charge  upon  the  corpus  of  the 
settled  property.  West's  Estate^  In  re,  [1898] 
1  Ir.  R.  7&-C.A. 

Grant  of— Oharge  on  Xoiety  of  Tenant  in 
Common— Bight  of  IHitroM.]  —  By  his  will, 
dated  November,  1831,  J.  W.  devised  certain 
lands  and  premises  to  his  daughters  A.  and  H. 
as  tenants  m  common  in  tail.  A.  married  H.  A. 
and  H.  the  defendant.  In  1858  by  a  deed  of 
settlement  on  her  marriage  H.  disentailed  her 
moieties,  and  settled  them  upon  trust  to  pay 
the  income  to  the  defendant  for  his  life  or  until 
he  be<»ime  bankrupt,  and  then  for  the  issue  of 
the  marriage,  and  in  default  of  issue  (which 
was  the  case)  in  default  of  appointment  for  her 
next-of-kin.  H.  died  in  1868,  and  the  defen- 
dant became  bankrupt  in  1878,  and  thereupon 
A.  became  entitled  to  the  whole.  In  1881  a 
deed  was  executed  between  A.,  her  husband 
and  the  defendant,  whereby  A.  with  the  assent 
of  her  husband,  in  contemplation  of  the  defen- 
dant's second  marriage,  agreed  to  grant  to  the 
defendant  an  annuity  of  3002.  charged  ujpon 
the  moieties,  shares,  and  premises  comprised 
in  the  marriage  settlement  of  1858  payable  out 
of  the  rents  and  profits  and  income  thereof  re- 
spectively. And  by  that  deed  if  the  annuity 
should  be  in  arrear  the  defendant  could  enter 
into  and  distrain  upon  all  or  any  of  the  said 
moieties,  shares  or  premises,  and  hold  them 
and  receive  and  take  the  rents  and  profits 
thereof  until  the  arrears  were  satisfied.  The 
rental  value  of  the  undivided  moiety  has  been 
of  late  years  quite  insufficient  to  satisfy  the 
annuity,  the  profits  of  the  whole  hardly  amount- 
ing to  that  sum: — Held,  that  although  there 
was  power  to  distrain  on  the  entirety  of  the 
lands,  the  deed  gave  him  no  power  to  distrain 
for  more  thaai  one-half  of  the  rents  and  profits 
of  the  whole.  Ashtoin  v.  Bullock,  81  L.  T.  48— 
Buclmill,  J. 

Charge  on  Cortain  freehold  Land— Ko  Specific 
DoTiM  of  the  land—Mixod  Betidne— Bent-charge 


or  Lep^y— Estate  Dnty.]— Whether  a  gift  of  an 
annuity  followed  by  a  direction  that  it  is  to  be 
a  charge  on  certain  land  makes  it  a  charge  on 
that  land  only,  and  renders  the  personalty  not 
liable,  depend^  upon  whether,  according  to  the 
true  construction  of  the  instrument  in  question, 
that  is  the  result.  Where  there  is  a  simple 
gift  of  a  legacy  or  annuity  with  a  mere  charge 
upon  real  estate,  the  personal  estate  is  not  only 
not  exonerated,  but  remains  primarily  liable. 
Trenchardj  In  re ;  Trenchard  v.  Trenchard,  74 
L.  J.  Ch.  135;  [1905]  1  Ch.  82;  92  L.  T.  265 ; 
53  W.  R.  235  -Warrington,  J. 

A  testator  by  his  will  gave  his  wife,  so  long 
as  she  should  remain  his  widow,  an  annuity  of 
5002.,  and  declared  that  the  same  should  be  a 
first  charge  on  certain  freehold  land  at  Green- 
wich not  specifically  devised  by  the  testator, 
and  after  giving  certain  legacies  devised  and 
bequeathed  all  his  real  and  personal  estate  not 
otherwise  disposed  of  to  trustees  upon  trust  for 
sale  and  conversion  and  out  of  the  proceeds  to 
pay  his  funeral  and  testamentary  expenses  and 
debts  and  legacies,  and  ^to  stand  possessed  of 
the  residue  upon  certain  trusts : — Held,  on  the 
construction  of  the  will,  that  the  annuity  was 
not  a  rentcharge,  but  a  mere  personal  legacy 
payable  like  the  other  legacies  out  of  the  mixed 
residue  of  real  and  personal  estate,  but  with  a 
special  charge  if  necessary  on  the  land  at 
Greenwich,  and  that  consequently  the  estate 
duty  was  payable  out  of  such  residue  as  a 
testamentary  expense.    16. 

Lomax  v.  Lomax  (19  L.  J.  Ch.  137 ;  12  Beav. 
285),  Shipperdson  v.  Tower  (1  Y.  &  C.  C.C.  441) 
Patching  v.  Bamett  (51  L.  J.  Ch.  74),  Buckley 
V.  Buckley  (19  L.  R.  Ir.  544),  and  Waring,  In 
re  J  Qreer  v.  Waring  ( [1896]  1  Ir.  R.  427),  con- 
sidered. Statement  of  law  in  Theobald  on  Wills 
(5th  ed.),  p.  442,  modified.    J&. 

*'Uie  upon  a<nie  "—<*  Bent"— BzproM  Trust.]— 
A  "  rent "  may  be  created  after  a  use,  so  as 
not  to  transgress  the  rule  that  a  use  cannot  be 
limited  upon  a  use.  The  gift  of  a  "  rent  "  by  a 
limitation  of  a  use  upon  a  use  does  not  neces- 
sarily create  a  trust  or  equitable  estate,  but  may 
create  a  new  legal  estate  and  give  the  seisin 
in  the  *'rent"  to  the  annuitant,  and  such  a 
**  rent "  will  not  be  deemed  a  "  use  upon  a  use." 
Hanly  v.  Carroll,  [1907]  1  Ir.  R.  166— C.A. 


I  3.  Duration. 

'  Whather  for  Life  or  PeipetnaL]  -A  testator 
devised  all  his  property  to  his  two  sons,  William 

i  and  Thomas,  equally.  Portion  of  his  property, 
which  he  specified,  he  charged  item  by  item 
with  certain  annuities.     He  also  gave  to  hi» 

I  two  sons  all  other  unmentioned  property  of  his. 
The  wiU  contained  the  following  direction : 
"  My  two  sons  Thomas  and  William  are  to  pay 
out  my  property  as  follows :  to  pay  to  my  wife 
yearly  during  her  life  182.  4«. ;  to  my  daughter 
Mrs.  O'Neill  yearly  362.  8». ;  to  my  son  Tim 
Ward  yearly  182.  4«.;  to  said  William  Ward's 
eldest  son  yearly  32.  12e."  The  testator  then 
directed  that  after  the  death  of  his  wife  her 
annuity  was  to  be  eaually  divided  between 
Thomas,  William,  and  Tim  Ward  and  Mrs. 
O'Neill,  and  that  after  the  decease  of  Mrs. 
O'Neill  her  annuity  was  to  be  divided  equally 
between  her  surviving  children.    Should  Tim 
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I  to  pay  the  annuities : — Heldj  that,  in  so  far  as 

the  annuity  of  D.  was  in  arrear  at  his  death, 
I  the  annuity  failed,  the  testatrix  having  shewn 

no  intention  in  her  will  either  to  charge  the 
'  annuities  on  corpus  or  to  make  the  arrears  of 

the  annuities  a  continuing  charge  on  income. 

BiggCf  In  re  ;  Oranville  v.  MoorCy  76  L.  J.  Ch. 

413 ;  [1907J  1  Ch.  714  ;  96  L.  T.  903— NevUle,  J. 

!  The  question  whether  an  annuity  is  charged 
,  on  corptiSy  or,  if  not  so  charged,  whether  it  is 
'  payable  out  of  current  income  only,  or  consti- 
I  tutes  a  continuing  charge  on  income,  depends 
1  in  every  case  on  the  words  of  the  particular 
I  will  construed  in  their  ordinary  »grammatical 
sense.  lb. 
I 

Payment — Capital  or  Income.]— S^c  Tenant 

FOR  LiFK  AND  KkMAINDERMAN. 


Ward  not  come  home,  or  die  without  issue,  his 
annuity  was  to  be  divided  equally  "  on  the 
surviving  families,  viz.  Mrs.  O'Neill,  Thomas, 
William,  and  mother  *' : — Heldy  that  the  annui- 
ties were  for  the  lives  of  the  annuitants  only, 
and  not  perpetual.  Ward  v.  TTard,  [1903]  1 
Ir.  R.  211— V.C. 

A  testatrix  devised  her  interest  in  certain 

lands  to  trustees  on  trust  "  to  permit  my  nephew 
R.  B.  O.  to  receive  every  year  the  sum  of  1001. 
during  his  natural  life,  and  after  his  death  to 
the  use  of  his  son  or  sons  as  may  be  most  deserv- 
ing, or  as  he  may  by  will  appoint."  The  power 
of  appointment  was  never  exercised.  R.  B.  0. 
left  two  sons  who  received  the  annuity  during 
their  lives  and  the  life  of  the  survivor.  On  the 
death  of  the  survivor,— HfW,  that  the  annuity 
terminated  with  the  death  of  the  survivor  of 
the  two  sons  of  R.  B.  O.  Smithes  Estate,  In  re, 
[1906]  1  Ir.  R.  453— C.A. 

Terminable  or  PerpatoaL]— By  marriage  settle- 
ment, L.  R.,  being  entitled  to  certain  lands 
held  under  a  bishop's  lease  for  twenty-one  years, 
customarily  renewable,  and  also  to  certain  other 
lands  held  under  a  lease  for  a  term  of  sixty-one 
years,  demised  the  former  to  the  trustees  of  the 
settlement  for  the  term  of  one  hundred  years, 
and  the  latter  for  a  term  of  thirty  years,  upon 
trust,  after  the  solemnisation  of  the  intended 
marriage,  for  the  said  L.  R.  and  his  assigns, 
during  the  residue  of  the  said  terms  of  one 
hundred  years  and  thirty  years,  if  he  should  so 
long  live,  and  from  and  after  the  decease  of 
L.  R.,  during  the  continuance  of  the  said  terms, 
in  trust  to  permit  T.  N.  (the  intended  wife),  if 
she  should  survive  L.  R.,  yearly  during  as  many 
years  of  the  said  term  as  she  should  survive 
L.  R.,  to  have,  receive,  and  take  out  of  the  Said 
premises  an  annual  sum  or  yearly  rentcharge 
of  300/.,  as  and  for  her  jointure,  and  also  the 

said  annuity  or  yearly  rentcharge  of  300Z.  to  be    ^^ox  -j      j  •    nx  ^    i^     t  yr  *    i^    - 

charged  and  chargeable  on  the"  said  lands  for    ^I^^^^'f '  .^'J^f^^W^.^'^^LI: 


5.  Valuation. 

Administration— Valuation  of  Annuity— 8no- 
cetiiTe  Annuitants  —  Arrears  —  Hotohpot.]  — 
Where  a  life  annuity  is  given  to  persons  in  suc- 
cession, and,  the  estote  being  ascertained  to  be 
insufficient  at  some  period  after  the  testator's 
death,  the  annuity  requires  to  be  valued  for 
the  purposes  of  administration,  the  interest  in 
future  of  such  of  the  annuitants  as  may  still  be 
living  are  alone  valued,  and  a  prior  annuitant 
is  not  required  to  bring  into  hotchpot  sums 
already  paid  to  him  before  the  date  fixed  for 
the  valuation  to  be  made.  Where  the  annuity 
of  a  prior  annuitant  who  dies  before  a  valua- 
tion is  made  is  in  arrear  at  his  death,  the 
arrears  must  be  paid  up  in  full  out  of  the  fund 
applicable  to  that  piu*pose  before  a  reversionary 
annuitant  is  entitled  to  claim  an}i;hing,  not- 
withstanding that  the  fund  is  thereby  entirely 
exhausted.  Todd  v.  Bielby  (27  Beav.  353)  and 
Potts  V.  Smith  (39  L.  J.  Ch.  131 ;  L.  R.  8  Eq. 


ever,  in  trast,  after  the  decease  of  T.  N.,  for  the 
issue  of  the  marriage,  in  such  shares  as  L.  R. 
and  T.  N.  should  appoint,  and  in  default  of 
appointment  share  and  share  alike.  The  lands 
comprised  in  the  bishop's  lease  were  subse- 
quently conveyed  to  L.  R.  in  fee-simple : — 
Held,  that  the  annuity  was  terminable  by  the 
expiration  of  the  terms  vested  in  the  trustees. 
Finlay's  Estate,  In  re,  [1907J  1  Ir.  R.  24— 
Wylie,  J. 

4.  Payment. 

Payable  out  of  Ineome— Arrears  of  Annuity  — 
Charge  on  Corpur— €ontinuin|[  Charge  on  Inoome.] 
— A  testatrix,  after  bequeathmg  certain  legacies, 
devised  and  bequeathed  all  the  residue  of  her 
estate  to  trustees  upon  trust  to  convert  and 
invest  the  same,  and  out  of  the  income  thereof 
to  pay  annuities  to  three  persons  for  their 
respective  lives,  including  an  annuity  of  3002.  to 
D.,  and  "  subject  thereto  "  to  pay  the  income 
of  all  the  said  moneys  and  investments  to  her 
sister  during  her  life ;  and  the  testatrix  directed 
her  trustees  after  her  sister's  death  to  raise  out 
of  capital  and  pay  certain  pecuniary  legacies, 
and  '*  subject  to  the  trusts  aforesaid  "  to  hold 
the  trust  premises  and  the  income  thereof  in 
trust  for  certain  persons  in  equal  shares  abeo- 
lutely.  D.  died  m  1902,  and  at  his  death  his 
annuity  was  largely  in  arrears,  as  the  income 
of  the  residuary  estate  had  proved  insufficient 


Blencowe,  72  L.  J.  Ch.  786;  [1903]  2  Ch.  424 ; 
88  L.  T.  727  ;  61  W.  R.  66a-Farwell,  J. 

Upon  the  construction  of  the  will,  the  Court 
held  that  sums  raised  out  of  capital  under  a 
power  to  mortgage,  and  paid  in  satisfaction  of 
prior  annuities,  need  not  be  brought  into  hotcb- 

t  for  the  benefit  of  subsequent  annuitants. 


K 


6.  Commutation. 


Commutation  for  Fixed  Sum— Tenant  for  Life 
and  Remaindermen  — Capital  and  Ineome— Ap- 
portionment —  Actuarial  Values.]  — A  testator 
gave  property,  subject  to  an  annuity,  to  his 
daughter  for  life  with  remainder  to  her  chil- 
dren. The  annuitant  agreed  to  take  a  fixed 
sum  of  8,500^  for  the  annuity,  which  sum  the 
daughter  paid  out  of  her  own  moneys : — Held, 
that  the  daughter  was  entitled  to  be  repaid  the 
3,500/.  out  of  the  estate,  and  that  it  ought  to  be 
raised  by  sale  or  mortgage  so  as  to  throw  a  ^ir 
proportion  of  the  burden  on  the  tenant  for  life 
and  remaindermen.  Muffett,  In  re;  Janes  v. 
Mason  (67  L.  J.  Ch.  1017  ;  39  Ch.  D.  534),  and 
Bacon,  In  re ;  Orissel  v.  Leathes  (62  L.  J .  Ch. 
445),  followed.  Dawson,  In  re;  Arathoon  v. 
Dawson  (75  L.  J.  Ch.  604 ;  [1906]  2  Ch.  211), 
not  followed.  Henry,  In  re ;  Gordon  v.  Gordon, 
76  L.  J.  Ch.  74 ;  [1907J  1  Ch.  80;  95  L.  T.  776 
— Kekewich,  J. 
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7.  Other  Matters. 

Covenant  to  Pay— Apportionment— Capital  and 
Income.]  —See  Tenant  for  Life  and  Remain- 
derman. 

Payment  without  Deduction— Income  Tax— 
Breaeh  of  Trust.] — See  Sharp,  In  re,  post,  Trust. 

Statutory  Cliarge— Deduction  from  Bant— In- 
eidenoe.]— See  Smith,  In  re;  Smith  v.  Dods- 
toorthfpost,  WiLU 

Wife,  tO|  under  Separation  Deed— Deduction  of 
Income  Tax.] — See  Husband  and  Wife. 


appeal. 

1.  Generally,  17. 

(a)  To  House  of  Lords,  17. 
(6)  To  Court  of  Appeal,,lS. 

(c)  To  DivisioTtal  Court,  21. 

(d)  In  othei'  Cases,  22. 

2.  Interlocutory  or  Final  Appeal,  22. 

5.  Leave  to  Appeal,  23. 
4.  How  Brought,  25. 

6.  Time,  25. 

6.  Stay  of  Proceedings,  25. 

7.  Ju/risdiction  at  Hearing,  26. 

8.  Evidence,  26. 

9.  NeiD  Trial,  27. 
10.  Costs,  28. 

1.  Generally. 

(a)  To  House  of  Lords. 

Final  Character  of  Deciiion.]— A  decision  of 
the  House  of  Lords  upon  a  question  of  law  is 
conclusive  and  binding  upon  the  House  itself. 
Nothing  but  an  Act  of  Parliament  can  set  right 
that  which  is  allied  to  be  wrong  in  such  de- 
cision. London  Tramways  Co.  v.  London 
County  Council,  67  L.  J.  Q.B.  659;  [1898]  A.C. 
375;  78  L.  T.  361 ;  46  W.  R.  609 ;  62  J.  P.  676 
— H.L.  (E.) 

Certiorari— Jurisdiction.]— By  the  joint  opera- 
tion of  section  12  of  the  Appellate  Jurisdiction 
Act,  1876,  and  section  86  of  the  Judicature 
(Ireland)  Act,  1877,  there  is  no  appeal  to  the 
House  of  Lords  from  an  order  of  the  Irish 
Court  of  Appeal  affirming  or  discharging  an 
order  for  the  issue  of  a  writ  of  certiorari,  Reg. 
V.  Barton,  71  L.  J.  P.C.  80;  [1902]  A.C.  268; 
87  L.  T.  82— H.L.  (Ir.) 

Practice — Concurrent  Findings  of  Fact  bj 
Tribunals  Below.]— There  is  no  rule  of  practice 
that  the  House  of  Lords  will  not  entertain  an 
appeal  on  a  question  of  fact  where  there  have 
been  concurrent  findings  in  the  Courts  below. 
Observations  in  Gray  v.  Tumbull  (L.  R.  2  H.L. 
Sc.  53),  The  P.  Caland  (Owners)  v.  Glamorgan 
Steamship  Co.  (62  L.  J.  P.  41,  44 ;  [1898]  A.C. 
207,  215),  and  Mclntyre  Bros.  v.  McGavin 
([1893]  A.C.  268,  275)  explained.  Montgomerie 
V.  WaUace-James  (No.  1),  73  L.  J.  P.C.  25; 
[1904]  A.C.  78 ;  90  L.  T.  1— H.L.  (Sc.) 

Common  Law  Court  in  Irdand—Interlocutory 
Order.] — ^No  appeal  lies  to  the  House  of  Lords 
from  an  interlocutory  order  made  in  Ireland  by 
a  common  law  Court,  or  by  the  Court  of  Appeal 


therefrom.  Gosford  (Earlj  v.  Irish  Land  Com- 
mission, 68  L.  J.  P.C.  69 ;  [1899]  A.C.  436 ;  81 
L.  T.  330— H.L.  (Ir.) 

Interlocutor  of  Court  of  Sdision.]  — In  cases 
arising  in  the  Sheriff  Court  and  appealed  to 
the  Court  of  Session  the  interlocutor  of  the 
Court  of  Session  must  contain  all  the  findings 
of  fact;  for,  if  a  fact  is  not  foimd  by  the  in- 
terlocutor appealed  against,  the  House  of  Lords 
must,  unless  the  parties  agree  to  the  fact  not 
found,  remit  the  cause  to  the  Court  of  Session 
to  find  the  fact  in  question.  Glasgow  Corpora- 
tion V.  M'Omish,  [1898J  A.C.  482— H.L.  (Sc.) 

Appeal  from  Several  Interlocutors — Allow- 
ance of  Appeal — Interlocutorj  not  Argued— 
Form  of  Order.] — Where  an  appeal  was  brought 
from  several  interlocutors  of  the  Court  of  Ses- 
sion in  Scotland,  but  the  appeal  from  one  inter- 
locutor only  was  argued,  the  defendants  were 
held  not  to  be  entitled  to  an  order  for  the 
reversal  generally  of  the  interlocutors  appealed 
from,  but  only  of  that  on  which  the  House  had 
heard  arguments.  Montgomerie  v.  Wallace- 
James  {No.  2),  73  L.  J.  P.C.  116 ;  [1904]  A.C. 
214— H.L.  (Sc.) 

From  Scottish  Courts.]— iScc  Scotland. 

Bight  of  Peer  to  Argue  as  Counsel.]  Sec 
Pkebage. 

(6)  To  Court  of  Appeal. 

SUtute.]  -62  &  63  Vict.  c.  6  is  the  Supreme 
Court  of  Judicature  Act,  1899. 

2  Edw.  7  c.  31  is  tJie  Supreme  Court  of 

Judicature  Act,  1902. 

**  Criminal  cause  or  matter  "—Order  to  PuU 
down  Building  in  London.] — A  magistrate  con- 
victed a  person  of  having  erected  a  building 
beyond  the  general  line  of  buildings  in  a  street 
in  London  and  made  an  order  for  the  demoli- 
tion thereof,  under  the  provisions  of  the 
London  Building  Acts,  1894  and  1898,  and  he 
refused  to  state  a  Case  for  the  opinion  of  the 
High  Court.  The  King's  Bench  Division  re- 
fused to  grant  a  rule  nisi  for  a  mandamus  to 
the  magistrate  to  state  a  Case,  but  a  rule  nisi 
was  granted  by  the  Court  of  Appeal :  —Held, 
that  this  was  a  "  criminal  caiise  or  matter  " 
within  the  meaning  of  section  47  of  the  Judica- 
ture Act,  1873,  and  that  the  Court  of  Appeal 
had  no  jurisdiction  to  entertain  the  application 
for  a  mandamus.  Bex  v.  D'Eyncourt,  86  L.  T. 
601 ;  20  Cox  C.C.  68— C.A. 

** Criminal  cause  or  matter"— Becovery  of 
General  District  Bate.] — Sections  6  and  22  of 
the  Sununary  Jurisdiction  Act,  1879,  apply  to 
proceedings  taken  imder  section  266  of  the 
Public  Health  Act,  1875,  for  the  recovery  of  a 
general  district  rate  made  by  an  urban  autho- 
rity under  that  Act,  and  an  appeal  lies  to  the 
Court  of  Appeal  from  a  judgment  of  the  High 
Court,  on  a  Case  stated  by  Justices  on  the  hear- 
ing of  a  complaint  for  non-payment  of  the  rate, 
for  such  appeal  is  not  an  appeal  **  from  a  judg- 
ment of  the  said  High  Court  in  any  criminal 
cause  or  matter"  within  the  meaning  of  sec- 
tion 47  of  the  Judicature  Act,  1873.  Seaman  v. 
Burley  (65  L.  J.  M.C.  208;  [1896]  2  Q.B.  344) 
distingmshed.  Southwark  aiid  Vauxhall  Water 
Co.  V.  Hampton  Urban  Council,  08  L.  J.  Q.B. 
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207;  [1899]  1  Q.B.  273;  79  L.  T.  612;  47 
W.  R.  177 ;  63  J.  P.  100— C.A.  And  see  Bobson 
V.  Biggar,  77  L.  J.  K.B.  203 ;  [1908]  1  K.B.  672 ; 
97  L.  T.  869— C.A. 

Oaae  SUted— Judgment  Entered  hj  Quarter 
Sessions  before  Hearing  of  Appeal.]~An  appeal 
lies  to  the  Court  of  Appeal  from  a  decision  of 
the  Queen's  Bench  Division  upon  a  Case  stated 
under  the  Quarter  Sessions  Act,  )ld49,  s.  11, 
notwithstanding  that  judgment  has  been  entered 
by  the  Court  of  quarter  sessions  in  conformity 
with  the  decision  before  the  hearing  of  the 
appeal.  Lodge  v.  Httddersfield  Corporation 
{No.  2),  67  L.  J.  Q.B.  671 ;  [1898]  1  Q.B.  859 ; 
78  L.  T.  582 ;  46  W.  R.  482 ;  62  J.  P.  516— C.A. 

Speeial  Case.] — No  appeal  lies  from  the  de- 
cision of  the  High  Court  upon  a  Special  Case 
stated  by  an  arbitrator  with  regard  to  a  question 
of  law  arising  in  the  course  of  the  reference 
imder  section  19  of  the  Arbitration  Act,  1889. 
Knight  and  Tabernacle  Permanent  Building 
Society,  In  re  (62  L.  J.  Q.B.  88;  [1892]  2  Q.B. 
618),  followed.  Shrewsbury  (Countess)  v.  Shrews- 
bury (Earl),  23  T.  L.  R.  224— C.A. 

Order  in  **  any  matter  not  bein^  an  aetion  " 

—  Proeeedings  nnder  iMerohant  Shipping  Act, 
1894,  and  Employers  and  Wortanen  Act,  1876 — 
Time  for  Appealin|r— Order  LVm.  rale  15.]— The 
decision  of  a  Divisional  Court  on  Special  Cases 
stated  under  section  164  of  the  Merchant  Ship- 
ping Act,  1894,  and  imder  the  Employers  and 
Workmen  Act,  1876  (as  amended  by  section  11 
of  the  Merchant  Seamen  (Payment  of  Wages) 
Act,  1880),  being  an  order  in  a  matter  not  being 
an  action  within  Order  LVIII.  rule  15,  no  appeal 
can  be  brought  from  that  decision  to  the  Court 
of  Appeal  after  the  expiration  of  fourteen  days 
from  the  date  of  the  decision,  except  by  special 
leave.  Austin  Friars  (Steamship  Co.  v.  Strack, 
76  L.  J.  K.B.  658;  [1906]  2  K.B.  499;  94  L.  T. 
876  ;  70  J.  P.  628 ;  22  T.  L.  R.  701— C.A. 

Arbitration  Clanie  in  Statnte— Objeetion  to 
Jurisdiction  of  High  Conrt.]— The  provision  for 
arbitration  contained  in  section  33  of  the  Tram- 
ways Act,  1870,  ousts  the  jurisdiction  of  the 
High  Court  with  regard  to  differences  coming 
within  the  terms  of  the  section.  Where  such  a 
provision  applies,  objection  to  the  jurisdiction 
of  the  High  Court  may  be  taken  on  appeal  in 
the  Court  of  Appeal,  ^though  it  has  not  been 
taken  at  the  trial.  Norwich  Corporation  v. 
Norwich  Electric  Tramways  Co.,  75  L.  J.  K.B. 
636;  [1906]  2  K.B.  119;  95  L.  T.  12;  54  W.  R. 
672;  70J.  P.401;  4L.  G.  R.  1114;  22T.L.R. 
663— C.A. 

Jndieial  Separation— WToroe— Consolidation 
of  Suits— Oosts  against  Co-respondent]— A  wife 
having  filed  a  petition  for  judicial  separation, 
on  the  ground  of  her  husband's  cruelty,  the 
husband  afterwards  filed  a  petition  for  disso- 
lution of  the  marriage.  An  order  was  made 
for  the  consolidation  of  the  two  suits,  and  they 
came  on  for  trial  together.  The  wife's  charge 
against  the  husband  was  withdrawn,  there  being 
no  evidence  in  support  of  it ;  and  her  petition 
was  dismissed.  On  the  husband's  petition  a 
decree  nisi  was  made  for  dissolution  of  the 
marriage,  with  costs  and  damages  against  the 
co-respondent,  and  the  decree  was  afterwards 
made  absolute.  Upon  the  taxation  of  the  costs 
under  the  final  decree,  the  co-respondent  was 
ordered  to  pay  the  costs  of  the  wife's  petition  :— 


Held,  that  this  order,  not  being  an  interlocutory 
order  within  section  1  of  the  Judicature  Act, 
1894,  was  part  of  the  final  decree,  and  that 
consequently  an  appeal  against  the  order  could 
be  brought  without  the  leave  of  the  Court. 
Forbes-Smith  v.  Forbes-Smith,  70  L.  J.  P.  61 ; 
[1901]  P.  258 ;  84  L.  T.  789 ;  50  W.  R.  6— C.A. 

From  Judge  at  Chambers — Order  directing 
Arbitrator  to  State  a  Case — ^Appeal  to  Conrt  of 
Appeal—**  Matters  of  praotioe  and  procedure."] 
— An  order  of  a  Judge  at  chambers  under  sec- 
tion 19  of  the  Arbitration  Act,  1889,  directing 
an  arbitrator  to  state  a  question  of  law  arising 
in  the  course  of  a  reference  in  the  form  of  a 
Special  Case  for  the  opinion  of  the  Court  is 
not  a  matter  of  practice  and  procedure  within 
the  meaning  of  section  1,  sub-section  4  of  the 
Judicature  Act,  1894,  and  therefore  an  appeal 
will  not  lie  from  it  to  the  Court  of  Appeal. 
Frere  and  Staveley  Taylor  d  Co,  and  North 
Shore  MiU  Co.,  In  re,  74  L.  J.  K.B.  208 ;  [1906] 

1  K.B.  366;  92  L.  T.  194;  53  W.  R.  242;  21 
T.  L.  R.  188— C.A. 

Action  Befbrred  to  Kaster  with  Consent  of 
Parties— Appeal  from  Kaster  to  Court  of  Appeal.] 
— No  appeal  from  the  decision  of  a  Master,  to 
whom  an  action  has  been  referred  with  the 
consent  of  the  parties,  \mder  Order  XIV.  rule  7, 
lies  direct  to  the  Court  of  Appeal.  Fraser  v. 
Eraser  (No.  1),  73  L.  J.  K.B.  6;  [1904]  1  K.B. 
56;  89  L.  T.  491;  52  W.  R.  147;  20  T.  L.  R. 
54— C.A. 

But  a  motion  lies  to  a  Divisional  Court  under 
Order  XL.  rules  6,  6a,  to  set  aside  the  judgment 
which  he  has  directed  to  be  entered,  and  to 
enter  some  other  judgment.  Eraser  v.  Eraser 
(No.  2),  74  L.  J.  K.B.  183;  [1905]  1  K.B.  368 
—C.A. 

Amendment  at  Trial— Patent  —  Assignee's 
Bight  to  Sue.] — At  the  trial  of  an  action  for 
inmngement  of  patent  the  Court  held  that 
the  plaintiffs  hsA  no  title  to  sue  without  joining 
other  parties  as  co-plaintiffs.  The  plaintiffs 
having  elected  to  amend  by  adding  these 
parties,  the  Court  gave  the  defendants  leave 
to  amend  their  defence  on  certain  terms  as  to 
costs.  On  an  appeal  by  the  plaintiffs  from  this 
order, — Held,  that  there  was  no  order  against 
which  they  could  appeal.  Bowden's  Patents 
Syndicate  v.  Smith,  73  L.  J.  Ch.  776 ;   [1904] 

2  Ch.  122— C.A. 

Interlocutory  Order  —  Befnsal  to  Commit — 
Liberty  of  tiia  Subject.] — By  the  Supreme  Court 
of  Judicature  Act,  1894,  s.  1,  sub-s.  1  (6),  no 
appeal  lies  without  the  leave  of  the  Judge  or 
of  the  Court  of  Appeal  from  an  interlocutory 
order  made  by  a  Judge  dismissing  a  motion  to 
,  commit.  Such  an  order  is  not  within  the 
exception  contained  in  sub-clause  (i)  of  that 
section.  Boivden  v.  Yoxall,  70  L.  J.  Ch.  5; 
[1901]  1  Ch.  1;  83  L.  T.  419;  49  W.  R.  247— 
C.A. 

Transfer  of  Aetion  to  Commereial  List]— 
Where  a  Judge  of  the  Queen's  Bench  Division 
'  charged  with  conmiercial  business  orders  the 
I  transfer  of  a  cause  to  the  Commercial  List,  an 
appeal  lies  to  the  Court  of  Appeal  upon  the 
ground  that  the  cause  is  not  a  commercial 
cause.  Sea  Insurance  Co.  v.  Carr,  69  L.  J. 
Q.B.  954;  [1901]  1  K.B.  7;  83  L.  T.  517;  49 
W.  R.  55;  9  Asp.  M.C.  188;  6  Com.  Cas.  11— 
C.A. 


Digitized  by  LjOOQIC 


21 


APPEAL. 


22 


LiTerpool  Ckmrt  of  Passage  —  Interpleader  < 
Issue — Billing  of  Judge  at  Trial— Appeal.]—  ! 
An  appeal  lies  to  the  (^urt  of  Appeal  from  the 
ruling  of  the  Jad^e  of  the  Liverpool  Court  of  | 
Passage  at  the  trial  of  an  interpleader  issue. 
Coates  V.  Moore,  72  L.  J.  K.B.  689;  [1908J  ' 
2  K.B.  140;  89  L.  T.  8;  61  W.  R.  648— C.A. 


Order  as  to  Oosti.]— <S»ee  Costs. 


Deisot  of  Parties.]^A  memher  of  an  indus- 
trial and  provident  society  became  insane,  and 
the  society,  purporting  to  act  under  section  29 
of  the  Industrial  and  Provident  Societies  Act, 
1898,  transferred  a  balance  standing  to  the 
lunatic's  credit  in  their  books  to  the  credit  of 
his  wife  (who  was  also  a  member  of  the  society) 
on  the  looting  that  she  was  a  person  whom 
they  deemed  proper  to  receive  the  balance  on 
the  lunatic's  oeluJf.  Guardians  who  had  in- 
curred expenses  in  relation  to  the  lunatic  then 
presented  a  petition  to  the  County  Court,  to 
which  the  society  were  made  respondents,  but 
to  which  the  wife  was  not  a  party,  asking  for 
an  order  for  the  payment  of  the  balance  to 
them  to  defray  their  expenses  in  relation  to  the 
lunatic.  No  objection  was  taken  in  the  County 
'  Court  that  the  wife  had  not  been  made  a  party 
to  the  proceeding,  nor  was  it  made  a  ground  of 
appeal  to  the  Divisional  Court,  and  it  was 
raised  for  the  first  time  on  behalf  of  the 
society  in  the  Court  of  Appeal  :—Held,  that  in 
those  circumstonces  the  point  could  not  be 
taken  in  the  Court  of  Appeal.  Gloucester 
Union  v.  Gloucester  Industrial  Society,  6  L.  G.  R. 
498;  71  J.  P.  169— C. A. 


(c)  To  Divisional  Court. 

Appeal  from  Jndge  at  Chambers— Application 
for  Prohibition  to  Oonnty  Court — '*  Practioe  and 
proeednre."] — An  appeal  from  an  order  of  a 
Judge  at  chambers  upon  an  application  for  a 
writ  of  prohibition  to  a  County  Court  is  to  a 
Divisional  Court  of  the  Queen's  Bench  Division. 
Watson  V.  Petts  {No.  1),  67  L.  J.  Q.B.  970; 
[1899]  1  Q.B.  64 ;  79  L.  T.  380 ;  47  W.  R.  68— C.A. 

"  Matters  of  praotice  and  procedure  "— 

Claim  against  Bailway  Company  for  Compensa- 
tion in  Bespeet  of  Lands — Kotioe  to  Settle  by 
Jury— Order  for  Trial  in  High  Court.]— An  order 
of  a  Judge  at  chambers  under  section  41  of  the 
Regulation  of  Railways  Act,  1868,  for  the  trial 
in  the  High  Court  of  a  (question  of  compensation 
in  respect  of  lands  falling  within  the  operation 
of  that  section,  is  not  a  matter  of  practice  and 
procedure  within  the  meaning  of  section  1,  sub- 
section 4  of  the  Supreme  Court  of  Judicature 
(Procedure)  Act,  1894,  and  an  appeal  from  such 
an  order  lies  to  a  Divisional  Court  under  Order 
LIV.  rule  28  of  the  Rules  of  the  Supreme 
Court.  Long  v.  Great  Northern  and  City 
RaUway,  71  L.  J.  K.B.  698 ;  [1902]  1  KB.  813 ; 
86  L.  T.  440;  60  W.  R.  402— C.A. 

Boference  to  Xastcr  by  Consent— Bight  of 
AppoaL] — Where  an  action  in  the  King's  Bench 
Division  has  been  referred  to  a  Master,  with 
the  consent  of  the  parties,  under  Order  XIV. 
rule  7,  a  motion  liee  to  a  Divisional  Court, 
tmder  Order  XL.  rules  6  and  6a,  to  set  aside 
the  judgment  which  he  has  directed  to  be 
entered,  and  to  enter  some  other  judgment. 


Fraser  v.  Fraser  {No  2),  74  L.  J.  K.B.  188; 
[1906]  1  K.B.  868;  92  L.  T.  341 ;  63  W.  R.  310; 
21  T.  L.  R.  186— C.A. 

Divisional  Court  Specially  Constituted— Power 
to  Beyiew  Former  Decisions.] — SemhU,  In  cases 
where  there  is  no  appeal  from  the  Divisional 
Courts,  a  specially  constituted  Divisional  Court 
appointed  by  the  Lord  Chief  Justice  of  England 
bias  power  to  review,  and  if  it  thinks  fit  to  differ 
from,  previous  decisions  of  Divisional  Courts 
on  the  same  subject.  Kruse  v.  Johnson^  67  L.  J. 
Q.B.  782;  [1898]  2  Q.B.  91;  78  L.  T.  647;  46 
W.  R.  680 ;  62  J.  P.  469— D. 

(d)  In  other  Cases. 

Admiralty  Appeals.]— 5ee  Shipping. 

Bankroptcy  Appeals.]— 5fe  Bankruptcy. 

Contempt,  by  Person  in.']— See  Contempt  of 
Court. 

Costs,  fat.']— See  Costs. 

County  Courts,  from.]— Sec  County  Court, 

Illegality— Question  not  Baised  in  Courts 
Below.] — See  Connolly  v.  Consumers*  Cordage 
Co.,  post.  Practice. 

Inferior  Court,  firom.]— See  Court. 

Interpleader,  in.]— See  Interpleader. 

Justices,  from.]— See  Intoxicatino  Liquors. 

Master,  from,  as  to  Sufficiency  of  Becnrity.]— 
See  Practice. 

Poor  Law  Cases,  in.]— See  Poor  Law. 

Privy  Council,  to.]— See  Colony. 

Begistrar  in  Winding-np,  from.]— See  Com- 
pany. 

Third  Party,  by.]— See  Practice. 

Workmen's  Compensation  Cases,  in.]  —  See 
Master  and  Servant,  and  Scotland. 


2.  Interlocutory  or  Final. 

Test.— In  an  action  for  damages  for  failure  to 
carry  out  a  contract  an  order  was  made  tliat 
the  action  should  he  transferred  to  the  non- 
jury list,  "  Questions  of  liability  and  breach  of 
contract  only  to  be  tried.  Rest  of  case  (if  any) 
to  go  to  the  Official  Referee."  At  the  trial  an 
order  was  made  dismissing  the  action,  on  the 
ground  that  there  was  no  contract  binding  on 
the  defendants : — Held,  that  this  order  was  a 
final  order  within  Order  LVIII,  rules  8  and  15. 
Shubrook  v.  TufneU  (9  Q.B.  D.  621)  followed. 
Salaman  v.  ^Warner  (60  L.  J.  Q.B.  624 ;  [1891J 
1  Q.B.  784)  not  followed.  Boeson  v.  AUrincham 
Urban  CouncU  {No.  1),  72  L.  J.  K.B.  271 ; 
[1908]  1  K.B.  647  ;  61  W.  R.  837 ;  67  J.  P.  897— 
C.A. 

Per  Lord  Alverstone,  C.J.— The  test  as  to 
whether  an  order  should  be  considered  final  or 
interlocutory  is  this:  If  the  order  finally  dis- 
poses of  the  rights  of  the  parties,  it  ought  to  be 
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treated  as  final ;  if,  on  the  other  hand,  further  \ 
proceedings  are  necessitated,  it    ought  to  be 
treated  as  interlocutory.    lb, 

Snnmumfl  for   Delivery  of  Solieitor'i  Bill  of  | 
Oostt   and   Taxation.]— Upon    an    originating  I 
summons  taken  out  by  a  client  against  his  i 
solicitor  for  the  delivery  of  a  biU  of  costs  and 
taxation,  the  order,  whether  allowing  or  refusing 
the  application,  finally  determines  the  question 
between  the  parties,  and  is  a  final  order  for  the 
purpose  of  an  appeal  within  Order  LVIII.  rule  3. 
The  test  laid  down  in  Salaman  v.  Warner  (60 
L.   J.  Q.B.  624 ;  [1891]  1  Q.B.  734)  applied.  I 
Reeves  d  Co,,  In  re,  71  L.  J.  Ch.  70:  [1902]  1  ' 
Ch.  29 ;  85  L.  T.  495 ;  50  W.  R.  252— C. A.  i 

i 

Order  Beftuing  Beview  of  Taxation.]— An  | 
order  refiising  a  review  of  a  taxation  under  the 
Solicitors  Act,  1843,  is  an  interlocutory  order 
within  the  Judicature  Act,  1894,  s.  1,  sub-s.  1  (6), 
from  which  no  appeal  lies  without  leave  of  the 
Judge  or  of  the  Court  of  Appeal.  Furher,  In  \ 
re  (43  Sol.  J.  65),  followed.  Jerome,  In  re,  76 
L.  J.  Ch.  432 ;  [1907]  2  Ch.  145 ;  96  L.  T.  866— 
C.A. 

School  Board  Bleetion  Petition  —  Order  for 
Spseial  Oase  to  be  Stated.]— An  order  of  a  Judge 
at  chambers  upon  an  application  under  section 
93,  sub-section  7  of  the  Municipal  Corporations 
Act,  1882,  for  a  Special  Case  to  be  stated  in 
proceedings  relating  to  a  school  board  election 
petition,  is  an  order  on  an  interlocutory  question 
arising  in  such  petition,  from  which  an  appeal 
lies  to  the  Court  of  Appeal.  Harman  v.  Park  (50 
L.  J.  Q.B.  227 ;  6  Q.B.  D.  323)  followed.  Monka- 
well  (Lord)  v.  Thompson  {No.  1),  67  L.  J.  Q.B. 
243  ;  [1898]  1  Q.B.  353 ;  77  L.  T.  707— C.A. 

And  see  next  heading — Leave  to  Appeal. 

Special  Caie  Stated  by  Arbitratort— Opinion  of 
Oonrt  —  Bight   of  Appeal]- Arbitrators   stated 
a    Special    Case    in  which    the    question   for 
the    opinion    of  the  Court  was  thus   stated : 
"  Whether  our  construction  of  the  contracts 
upon  the  two  points  above  stated  is  correct.    If 
both  points    are    correctly  decided,    this    our 
award  is  to  stand.    If  either  or  both  points  is 
or  are  wrongly  decided,  the  matter  is  to  be 
remitted  to  us  to  give  effect  to  the  true  con- 
struction of  the  contract  in  our  interim  and 
final  awards.    The  costs  of  the  Special  Case  are 
referred  to  the  Court "  : — Held,  that  the  Special 
Case  was  stated  under  section  19  of  the  Arbi- 
tration Act,  1889,  and  not  under  section  7,  and  ! 
that  therefore  an  appeal  would  not  lie  to  the 
Court  of  Appeal  from  the  decision  of  the  High  , 
Court.    Qti^e,  whether  the  appeal  was  a  final  ; 
or  an  interlocutory  appeal.    Holland  Steamship  . 
Co,  and  Bristol  Steam  Navigation  Co.,  In  re,  i 
95  L.  T.  769 ;  23  T.  L.  R.  59— C.A. 


3.  Leave  to  Appeal. 

Expiration  of  Time  for  Appealing— Miftake 
of  Connsal- Discretion  of  Court  to  Allow  Appeal 
to  be  Brought.] — Where  an  appeal  to  the  Court 
of  Appeal  from  an  order  in  a  matter  not  being 
an  action  has  not  been  brought  within  fourteen 
days  as  prescribed  by  Order  LVIII.  rule  15,  that 
Court  wiU  not  grant  special  leave  to  appeal 
under  the  rale  on  the  ground  that  the  delay  has 
been  caused  by  a  mistake  of  the  appellant's 


counsel.  Helsby,  In  re ;  Trustee,  ex  parte  (63 
L.  J.  Q.B.  265;  [1894]  1  Q.B.  742;  9  R.  139), 
followed.  Coles  and  Bavenshear,  In  re,  76 
L.  J.  K.B.  27 ;  [1907]  1  K.B.  1;  95  L.  T.  750; 
23  T.  L.  R.  32— C.A. 

Order  of  Diviiional  Conrt  Varying  Findings  of 
Official  Beferee — **  Bight  of  appeal  to  the  High 
Conrt  from  an^  Conrt  or  person."]— An  applica- 
tion to  a  Divisional  Court  to  vary  the  fiiidings 
of  an  official  referee  is  a  case  '*  where  there  is 
a  right  of  appeal  to  the  High  Court  from  any 
Court  or  person  "  within  the  meaning  of  section 
1,  sub-section  5  of  the  Judicature  Act,  1894,  and 
the  determination  thereof  by  the  Divisional 
Court  is  final,  unless  leave  to  appeal  is  given  by 
that  Court  or  by  the  Court  of  Appeal.  Daglish 
Y.Barton, 68  L.  J.  Q.B.  1044  ;  [1900]  1  Q.B.  284  ; 
81  L.  T.  551 ;  48  W.  R.  50— C.A. 

Befasal  to  Commit — Liberty  of  the  Subject.]- 

By  the  Supreme  Court  of  Judicature  Act,  1894, 
8.  1,  sub-s.  1  (b),  no  appeal  lies  without  the  leave 
of  the  Judge  or  of  the  Court  of  Appeal  from  an 
interlocutory  order  made  by  a  Judge  dismissing 
a  motion  to  commit.  Such  an  order  is  not 
within  the  exception  contained  in  sub-clause  (t.) 
of  that  section.  Botoden  v.  Yoxall,  70  L.  J.  Ch. 
5 ;  [1901]  1  Ch.  1 ;  83  L.  T.  419— C.A. 

Order  Setting  Aside  Award.]— An  order  setting 
aside  an  award  on  the  ground  of  the  conduct  of 
the  arbitrator  is  an  interlocutor^'  order  within 
the  meaning  of  rules  3  and  15  of  Order  LVIII. 
Croasdell  and  Cammell,  Laird  d  Co.,  In  re,  75 
L.  J.  K.B.  769;  [1906]  2  K.B.  569;  95  L.  T. 
441 ;  54  W.  R.  620;  22  T.  L.  R.  759— C.A. 

Befasal  of  Divisional  Oonrt  to  Grant  LeaTe— 
Appaal  from  Connty  Conrt — Jorisdictlon  of  Conrt 
of  Appeal.] — The  Court  of  Appeal  has  jurisdiction 
under  section  1,  sub-section  5  of  the  Supreme 
Court  of  Judicature  (Procedure)  Act,  1894,  not- 
withstanding the  provisions  of  section  45  of  the 
Judicature  Act,  1873,  to  grant  leave  to  appeal 
from  the  decision  of  a  Divisional  Court  on  a 
judgment  of  a  County  Court  where  the  Divi- 
sional Court  has  refused  to  grant  leave  to  appeal. 
Oodman  v.  Moses,  69  L.  J.  Q.B.  823 ;  83  L.  T. 
46 ;  48  W.  R.  689— C.A. 

From  Inferior  Conrt— Loaye  of  Jndge- Bight  to 
Appeal  firom  Birisional  Conrt  to  Conrt  of  Appeal — 
By  LeaTc  of  Conrt  of  Appeal—**  In  all  cases  where 
there  is  a  right  of  appeal."]— The  words  "  in  all 
cases  where  there  is  a  right  of  appeal  to  the 
High  Court  from  any  Court,"  in  section  1,  sub- 
section 5  of  the  Judicature  Act,  1894,  include 
cases  in  which  leave  to  appeal  has  been  given 
by  a  County  Court  Judge,  and  the  Court  of 
Appeal  has  jurisdiction  in  such  cases  to  give 
leave  to  a^p^l  from  the  Divisional  Court,  not- 
withstanding that  leave  has  been  refused  by  the 
Divisional  Court.  Moore,  Nettlefold  d  Co,  v. 
Singer  Manufacturing  Co.,  73  L.  J.  K.B.  457 ; 
[1904]  1  K.R  820;  90  L.  T.  469;  52  W.R.  385  ; 
68  J.  P.  869;  20  T.  L.  R.  366— C.A. 

Appeal  in  Forma  Panparis  —  Certificate  of 
Counsel.] — On  an  aj^plication  for  leave  to  appeal 
in  forma  pauperis  it  is  not  necessary  that  the 
application  should  be  supported  by  the  certificate 
of  an  independent  counsel  who  did  not  appear 
for  the  applicant  in  the  Court  below.  MttcheU 
V.  New  Zealand  Loan  and  Mercantile  Agency 
Co,,  89  L.  T.  as-  P.C. 
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AppUoaUon— Afldayit^Batpondtiit— LeaTe  to 
AppMT  in  Forma  Panporis.]— A  respondent  to 
an  appeal  may  apply  ex  parte  ^  by  way  of  original 
motion,  to  the  Court  of  Appc^il  for  leave  to 
appear  in  forma  pauperis  upon  an  affidavit  that 
he  is  not  worth  25/.,  his  wearing  apparel  and 
the  subject-matter  of  the  cause  or  matter  only 
excepted.  The  affidavit  need  not  be  accom- 
panied by  a  case  or  opinion  of  counsel.  Hand- 
ford  v.  Clarke  (No.  1),  76  L.  J.  K.B.  76;  [1907] 
1  K.B.  181 ;  96  L.  T.  175 ;  23  T.  L.  R.  127 
— C.A. 


4,  How  Brought. 

Kotieo— Party  Dixootly  AiBMtod—Bankniptoy 
—  EeeeiTing  Order  —  Stay  of  Proeeediiigf  — 
OxeditoTB— Appeal  of  Oflloial  BeoeiTer.]— Upon 
an  appeal  by  the  official  receiver  against  an 
order  staying  proceedings  under  a  receiving 
order  in  bankruptcy,  the  petitioning  creditor  is 
a  party  "directly  affected  by  the  appeal" 
within  Order  LVin.  rule  2,  and  he  ought  to  be 
served  with  notice  of  the  appeal  unless  he  has 
assented  to  the  order  in  such  a  way  that  he 
must  be  taken  to  have  waived  his  right  to  be 
served.  The  other  creditors  who  appeared  when 
the  order  appealed  against  was  made  are  not 
parties  directly  afiected  by  the  appeal,  and 
need  not  be  served.  W,  L.  (a  dehtor)^  In  re, 
70  L.  J.  K.B.  699 ;  [1901]  2  K.B.  354  ;  84  L.  T. 
666 ;  8  Manson,  247— C.A. 

Groff-notiee  of  Appeal  —  DifEnront  Subjeot- 
Xatter.] — Where  the  claim  and  the  counter- 
claim in  an  action  are  addressed  to  separate 
and  distinct  matters,  and  the  defendant  appeals 
against  the  order  on  the  counterclaim,  it  is  not 
proper  for  the  plaintiff  to  appeal  against  the 
order  on  the  claim  by  means  of  a  cross-notice 
under  the  Kules  of  the  Supreme  Court,  1883, 
Order  LVIII.  rule  6.  He  should  give  a  sub- 
stantive notice  of  appeal  under  rule  1.  If, 
however,  the  Judge  has,  with  the  acquiescence 
of  the  parties,  linked  the  claim  and  coimter- 
cLaim  together  so  that  one  decision  disposes  of 
them  both,  the  croes-notice  may  be  treated  as  a 
distinct  notice  of  appeal.  National  Society  for 
the  Distribution  of  Electiicity  by  Secondary 
Generators  v.  Qibbs,  69  L.  J.  Ch.  467 ;  [1900] 
2  Ch.  280;  82  L.  T.  443;  48  W.  R.  499— C.A. 


6.  Time. 

Ezteniion  of  Time  for  Appealing  to  Court  of 
Appeal— Jnzitdiotion.] — A  Judge  at  chambers 
cannot  make  an  order  extending  the  time  for 
appealing  to  the  Court  of  Appeal,  and  an  order 
80  made  is  of  no  effect.  Sellar  v.  Bright,  91 
L.  T.  9 ;  20  T.  L.  R.  686— C.A. 


Staying  Proooadingi  Pending  Appeal  to  Hoiue 

of  L<M^] — The  Court    of  App^  refused  an 

application  to  stay  an  order,  directing  enquiries 

as  to  the  market  value  of  shares  in  a  company 

I  pending   an  appeal  to  the    House  of   Lords. 

I  ShoiO  V.  Holland,  69  L.  J.  Ch.  021 ;  [1900]  2 

,  2  Ch.  306 ;  82  L.  T.  782 ;  7  l^Ianson,  409-C.A. 


6.  Stay  of  Proceedings. 

Stay  of  Exeention  Pending  Appeal— Joriidic- 
tion  of  Conrt  of  Appeal.]— The  Court  of  Appeal 
has  jurisdiction  to  hear  an  application  for  a 
stay  of  execution  in  a  cause  in  which  an  appeal 
has  been  entered  in  that  Court,  although  no 
application  for  a  stay  has  previously  been  made 
to  the  Judge  who  tried  the  cause.  Brotvn  v. 
Brook,  86  L.  T.  873— C.A. 


7.  JCBISDICTION  AT  HeABIKO. 

Variation  of  Order  of  Court  of  Pint  Initanoe 
'-Ko  CroM-Appeal—WilL]— Where  a  Court  of 
Appeal  varies  the  order  of  the  Court  below  on 
a  point  not  raised  at  the  trial,  and  that  point 
is  not  made  the  subject  of  a  cross-appeal  to  the 
King  in  Council,  the  appeal  being  against  the 
order  as  a  whole,  no  order  can  be  made  with 
respect  to  it.  Karunaratne  v.  Ferdinandus, 
71  L.  J.  P.C.  76;  [1902]  A.C.  406;  86  L.  T.  329 
— P.C. 

A  testator's  next-of-kin  presented  a  petition 
for  the  revocation  of  probate  of  an  alleged  will 
on  the  grounds  of  undue  influence  and  that  the 
testator  was  not  of  sound  mind.  The  Court  of 
first  instance  ordered  revocation.  On  appeal 
by  the  executrix  the  Supreme  Court  varied  the 
order  by  declaring  the  will  valid  as  to  the  per- 
sonal estate  but  invalid  as  to  the  real  estate  of 
the  testator,  no  such  question  having  been 
raised  below.  The  executrix  appealed  to  the 
King  in  Council,  but  there  was  no  cross-appeal 
by  the  heirs  or  next-of-kin : — Held,  that,  though 
the  appeal  must  be  dismissed,  the  course  taken 
by  the  Supreme  Court  was  not  correct  unless 
that  Court  were  prepared  to  pronounce  against 
the  will,  but  only  forebore  to  do  so  because  the 
testator's  heirs  were  content  with  less.    lb. 

On  the  principle  stated  in  The  Tasmania 
(16  App.  Cas.  223),  a  Court  of  Appeal  ought 
only  to  decide  in  favour  of  an  appellant  on  a 
ground  then  put  forward  for  the  first  time,  if  it 
is  satisfied  that  it  has  complete  possession  of 
the  facts.    lb. 

Varying  Order  in  Matter  ai  to  whioh  no 
Kotiee  in  Appeal]- The  defendant  appealed 
against  the  whole  of  the  order  of  Court  below 
except  one  declaration.  The  plaintiffs  gave  no 
notice  of  appeal : — Held,  that  the  Court  had 
power,  under  Order  LVIII.  rule  4,  to  vary  the 
order  of  the  Court  below  by  substituting  a 
different  declaration  in  the  place  of  that  in 
respect  of  which  there  was  no  appeal.  Att,- 
Oen.  V.  Simpscm,  70  L.  J.  Ch.  828 ;  [1901]  2  Ch. 
071 ;  86  L.  T.  326— C.A. 

AiseiBor— Opinion  of  Asseiior— Reasons  for 
Opinion— Adsnifibility  of,  on  Hearing  of  Appeal.] 
Where  a  trial  takes  place  before  a  Judge, 
assisted  by  an  assessor,  and  the  assessor  has 
given  his  opinion  to  the  Judge,  upon  on  appeal 
from  the  decision  of  the  Judge  the  Court  of 
Appeal  has  power  to  consider  the  opinion  given 
by  the  assessor,  and  the  reasons,  if  any,  stated 
by  him  for  that  opinion.  Hattersley  d  Sons  v. 
Hodgson,  TAm.,  21  T.  L.  R.  178— C.A. 


8.   E\aDENCE. 

Judge's  Kotes — Practice.] — In  appeals  from 
the  Chancery  Division  in  witness  actions  it  is 
the  duty  of  solicitors  to  apply  to  the  Court  of 
Appeal  in  good  time  for  the  Judge's  notes  of 
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evidence  in  order  that  the  Court  of  Appeal  may 
apply  to  the  Judge  for  them.  BcUt  <t  Co.'s 
Trade  Mark,  In  re,  67  L.  J.  Ch.  679;  [1898]  2 
Ch.  432,  701 ;  79  L.  T.  206,  298  n.— C.A. 

Tindinn  of  Judge— Questions  of  Faet— Infer- 
ences of  Fact]— When  a  Judge  after  trying  a 
case  upon  viva  voce  evidence  comes  to  a  con- 
clusion regarding  a  specific  and  definite  matter 
of  fact,  his  finding  ought  not  to  be  reversed  by 
a  Gourt  that  has  not  the  same  opportunity  of 
seeing  and  hearing  the  witnesses  unless  it  is  so 
clearly  against  the  weight  of  the  testimony  as 
to  amount  to  a  manifest  defeat  of  justice.  The 
same  rule  does  not  apply,  at  least  in  the  same 
degree,  where  the  conclusion  is  an  inference  of 
fact.  Where  the  decisive  finding  is  a  deduction 
from  facts  hardly  disputed  or  easily  ascertained, 
the  appellate  tribunal  is  in  as  good  a  position 
for  arriving  at  a  correct  conclusion  as  the  Judge 
appealed  from,  and  it  would  be  an  undue  re- 
striction of  the  functions  of  the  former  if  it 
were  to  hold  itself  bound  by  what  has  been 
found  by  the  latter.  The  Oairloch,  [1899]  2 
Ir.  R.  1— C.A. 

Point  as  to  Syidenee  not  Raised  in  Oonrt 
Below.] — The  Court  of  Appeal  will  not  enter- 
tain technical  objections  to  the  admissibility  of 
documentary  evidence  which  were  not  taken  in 
the  Court  below,  and  which  if  taken  might  have 
been  met  by  calling  further  evidence.  Brad- 
shawy,  WiddHngton,  11  L.  J.  Ch.  627;  [1902] 
2  Ch.  430 ;  86  L.  T.  726 ;  50  W.  R.  661— C.A. 

Action  Tried  by  Judge  Sitting  without  Jury— 
Eyidenoe— ScTersing  Judgment  on  Question  of 
Fact] — The  hearing  of  an  appeal  irom  a  decision 
of  a  Judge  sitting  without  a  jury  is  a  re-hearing 
of  the  case,  and  it  is  the  duty  of  the  Court  of 
Appeal  to  reconsider  the  evidence,  and,  if  the 
circumstances  warrant,  to  difier  from  the  Judge 
even  on  a  question  of  fact  turning  on  the  credi- 
bility of  the  witnesses.  Coghlan  v.  Cumberland, 
67  L.  J.  Ch.  402 ;  [1898]  1  Ch.  704 ;  78  L.  T. 
540-C.A. 


9.  New  Trial. 

Jurisdiction  to  Order  Kew  Trial]  ^  See 
Practice. 

Kew  Trial  Ordered  by  Court  of  Appeal — Com- 
petency of  Appeal  to  Ulc  House  of  Lords.] — An 

appeal  without  leave  lies  to  the  House  of  Lords 
from  an  order  of  the  Court  of  Appeal  for  a  new 
trial  of  a  suit  in  which  a  decree  nisi  has  been 
granted  by  the  Divorce  Court  on  the  verdict 
of  a  jury.  Butchart  v.  Butchart  and  Hill^  70 
L.  J.  P.  29 ;  [1901]  A.C.  266 ;  84  L.  T.  209— 
H.L.  (E.) 

Entering  Judgment  for  Defendant]— Where 
the  Court  of  Appeal  has  set  aside  a  verdict  for 
the  plaintiff  and  ordered  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence,  if,  on  an  appeal  against  that 
decision  by  the  plaintiff,  the  House  of  Lords 
comes  to  the  opinion  that  there  is  no  evidence 
to  go  the  jury,  they  will  order  judgment  to  be 
entered  for  the  defendant,  though  there  has 
been  no  cross-appeal  on  his  part,  instead  of 
sending  the  case  for  a  new  trial.  Ibo  Syndicate 
V.  Wyler,  87  L.  T.  88 ;  61  W.  R.  320— H.L.  (E.) 


Consent  Order— Kew  Trial.]  —  Where  both 
parties  to  an  appeal  to  the  House  of  Lords 
agree  to  a  new  trial  the  application  must  be 
made  to  the  House  itself,  and  not  to  the  Appeal 
Committee,  and  a  proper  consent  be  ^ed. 
Hannah  v.  Hunter,  78  L.  J.  P.C.  72;  [1904] 
A.C.  379— H.L.  (Sc.) 

Costs.]— S«e  infra,  Costs, 


10.  Costs. 

Company— Winding-up— Dismissal  of  Petition 
— Unsueeessftil  Appeal— Two  Sets  of  Contribu- 
tories  Opposing  Petition.]— On  an  appeal  against 
an  order  made  by  a  Judge  on  a  winding-up  peti- 
tion in  which,  according  to  the  established  prac- 
tice, one  set  of  costs  has  been  allowed  between  the 
creditors  and  contributories  respectively  who 
supported  the  winning  side,  if  the  appellant 
does  not  wish  to  run  the  risk  of  incurring 
additional  costs  by  asking  for  the  discharge  or 
modification  of  the  order  so  far  as  it  gave  those 
costs,  he  must  make  it  clear  by  his  notice  of 
appeal  that  he  does  not  ask  for  that ;  and  if  the 
notice  of  appeal  goes  to  the  whole  order  of  the 
Court  below,  he  must  write  to  the  creditors  or 
contributories,  as  the  case  may  be,  or  to  their 
solicitors,  and  inform  them  that  he  does  not 
propose  to  ask  for  an  order  which  would  affect 
the  part  of  the  order  of  the  Court  below  under 
which  they  got  their  costs.  If  the  creditors  or 
contributories  choose  to  appear  on  the  appeal 
after  receiving  this  notice,  and  the  order  of  the 
Court  below  is  affirmed,  the  rule  as  to  allowing 
one  set  of  costs  only  between  them  respectively 
will  be  applied  in  the  Court  of  Appeal.  New 
Oas  Co.,  In  re  (5  Ch.  D.  703),  explained.  Ibo 
Investment  Trust,  Lim,,  In  re,  72  L.  J.  Ch. 
661 ;  [1903]  2  Ch.  373  ;  88  L.  T.  752  ;  51  W.  R. 
593 ;  10  Manson,  309— C.A. 

Will— Construction  of— Trustees— Eight  to 
Appear.] — According  to  the  established  practice 
in  an  appeal  upon  the  construction  of  a  will, 
trustees  served  with  notice  of  appeal  are  entitled 
to  appear  by  counsel  and  to  be  paid  their  costs 
of  appearance ;  but  the  Taxing  Master  in  tax- 
ing the  costs  should  allow  a  moderate  fee  only 
in  the  case  of  trustees  not  required  to  take 
any  active  part  in  argument.  Senible,  per 
Vaughan  Williams,  L.J.,  there  is  no  reason 
why  trustees  who  are  neutral  should  appear  in 
such  an  appeal  by  separate  counsel.  Carroll  v. 
Graham,  74  L.  J.  Ch.  898 ;  [1905]  1  Ch.  478 ; 
92  L.  T.  66 ;  53  W.  R.  549— C.A. 

Trustees— Costs  of  Appearance  of— Construction 
of  Will.]- Where  the  trustees  of  a  will  had 
been  duly  served  in  the  ordinary  course  with 
notice  of  appeal  in  an  action  relating  to  the 
construction  of  the  will,  no  intimation  having 
at  the  same  time  been  given  to  them  that  their 
appearance  at  the  hearing  would  not  be  ex- 
pected, and  they  accordingly  appeared  by  sepa- 
rate counsel  thereat— who  was  not,  however,  in 
the  events  which  happened,  called  upon  to  take 
any  part  in  the  proceedings  or  to  assist  the 
Court  in  any  way — they  were  held  to  be  entitled 
to  have  their  costs  of  appearance,  notwithstand- 
ing the  decision  in  Carroll  v.  Oraham  (74  L.  J. 
Ch.  898;  [1905]  1  Ch.  478).  Catterson  v.  Clark, 
95  L.  T.  42— C.A. 
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DMd  of  Separation.]  —  Trustees  were  not 
allowed  the  costs  of  an  appeal  by  the  wife 
against  her  hosband  on  a  question  as  to 
whether  income  tax  could  be  deducted  from 
an  allowance  under  a  deed  of  separation. 
Barry' i  Trusts,  In  re ;  Barry  v.  Smart,  75  L.  J. 
Ch.  676 ;  [1906]  2  Ch.  358 ;  95  L.  T.  165— C.A. 

ShortliaiLd  Kotoe.]  —  The  costs  of  copies  of 
shorthand  notes  of  evidence  taken  at  the  trial 
will  be  allowed  on  an  appeal  where  such  copies 
are  necessary  to  enable  the  Ck>urt  to  follow  the 
argument.  Casiner  KeUner  Alkali  Co,  v.  Com- 
merdai  Development  Corporation,  68  L.  J.  Ch. 
402;  [1899]  1  Ch,  808;  80  L.  T.  476;  47  W.  R. 
534— C.A. 

Costs  of  shorthand  notes  of  evidence  will 

only  be  allowed  by  the  Court  of  Appeal  in  very 
special  cases.  Goldberg  v.  Liverpool  Corporationf 
82  L.  T.  86a— C.A. 

fOunrthand  Koto  of  Jadgment.] — Costs  in  the 
Court  of  Appeal  include  the  costs  of  shorthand 
notes  of  the  judgment  in  the  Court  below  with- 
out express  mention.  De  Falbe,  In  re ;  Ward 
v.  Taylor,  70  L.  J.  Ch.  286 ;  [1901]  1  Ch.  528— 
C.A. 

Cooti — Copioo  of  Material  Doenmenta  for  the 
Vie  of  the  Court — ^Affidavlta.] — Whereian  appeal 
is  brought,  office  copies  of  affidavits  are  prima 
facte  sufficient,  and,  if  on  any  appeal  further 
copies  are  made  for  the  use  of  the  learned 
Judges  of  the  Court  of  Appeal,  that  Court 
shouJd  be  asked  at  the  time  to  allow  them; 
and  unless  the  Court  is  asked  to,  and  does 
allow  such  copies,  the  Taxing  Master  properly 
disallows  the  costs  thereof.  BoUason's  Begis- 
tered  Design,  In  re,  78  L.  T.  611— C.A. 

Hooie  of  Lords — Court  Equally  Diyided.] — 
Where  their  Lordships  were  e<]^ually  divided  in 
^vour  of  affirming  and  reversmg  the  decision 
of  the  Court  of  Appeal,  the  judgment  of  that 
Court  was  affirmed  without  costs,  following  the 
rule  laid  down  .in  Eastern  Steamship  Co,  v. 
Smiih  (imreported).  Paquvn  v.  Beauclerk,  75 
L.  J.  K.B.  395;  [1906]  A.C.  148;  94  L.  T.  360  ; 
54  W.  R.  521 ;  22  T.  L.  R.  395— H.L.  (E.). 

Seeurity  for  Costs— Motion  for  Kew  Trial]— 
The  Court  of  Appeal  will  no  longer  act  upon 
the  general  rule  of  practice  laid  down  in 
Heckschery,  Crosley  (60  L.  J.  Q.B.  75;  [1891] 

1  Q.B.  224),  not  to  require  security  for  costs  to 
be  given  by  a  party  moving  for  a  new  trial. 
WigUwick  v.  Pope,  71  L.  J.  K.B.  709 ;  [1902] 

2  K.B.  99 ;  86  L.  T.  750 ;  50  W.  R.  631— C.A. 

The  practice  laid  down  in  Heckscher  v.  Crosley 
(60  L.  J.  Q.B.  75 ;  [1891]  1  Q.B.  224),  that  no 
security  for  costs  is  required  to  be  given  by  a 
party  moving  in  the  Court  of  Appeal  for  a  new 
trial,  after  trial  of  an  action  with  a  jury,  under 
the  Supreme  Court  of  Judicature  Act,  1890, 
applies  to  a  motion  for  a  new  trial  of  a  petition 
for  a  divorce.  Bickaby  v.  Bickaby  and  Swift, 
70  L.  J.  P.  24 ;  [1901]  P.  134 ;  84  L.  T.  182— C.A. 

"  SatisfMtloii  of  Judge  in  Chambers."]— In 

orders  for  securitjr  for  the  costs  of  appeals  in 
the  Chancery  Division,  the  practice,  as  in  the 
King's  Bench  Division,  is  to  require  that  the 
security  be  approved  by  the  Judge  in  chambers. 
Hope  V.  Hope,  86  L.  T.  863— C.A. 

Workmen's  Compensation  Aot.]— The  rule  that 
no  security  for  costs  is  required  on  an  applica- 
tion to  the  Court  of  Appeal  under  the  Supreme 


,  Court  of  Jurisdicture  Act,  1890,  for  the  new 
trial  of  an  action  in  the  King's  Bench  Division 
will  not  be  extended  to  an  appeal  under  the 
Workmen's  Compensation  Act,  1897,  which,  if 

,  successful,  will  practically  result  in  a  new  trial 
of  the  case.  Martoood  v.  AbraJiams,  70  L.  J. 
K.B.  746 ;  [1901]  2  K.B.  304 ;  84  L.  T.  857— C.A. 

'  See  Master  and  Servant. 


Arbitration,  in  ease  ot^—See  Arbitration. 
Interest  on.]— ^^e  Costs. 


appointment. 

See  Power. 


apportionment. 

IhTidends  on  Shares — Company's  Artioles — 
S]Epress  Stipulation  against  Apportionment]— 

A  testator  bequeathed  certain  shares  in  a  com- 
pany to  his  trustees  upon  trust  to  pay  "the 
mcome  arising  therefrom  "  to  his  wife  for  life. 
The  testator  died  on  January  4,  1906.  Some 
time  after  his  death  a  dividend  for  the  finan- 
cial year  ending  October  31, 1905,  was  declared. 
The  full  dividend  for  the  next  financial  ^ear 
was  not  yet  declared.  The  company's  articles 
provided  (fnter  alia)  as  follows :  Article  90 : 
**  Every  dividend,  whether  arising  from  past 
or  current  profits,  shall  for  all  purposes  be 
deemed  to  accrue  and  fall  due  upon  the  day 
on  which  it  is  declared,  and  not  before." 
Article  91 :  **  Every  dividend  shall  belong  and 
be  paid  (subject  to  the  company's  lien)  to  those 
members  who  shall  be  on  the  register  at  the 
date  when  every  such  dividend  is  declared,  not- 
withstanding any  subsequent  transfer  or  trans- 
mission of  shares "  : — Held,  that,  as  between 
the  testator's  estate  and  the  widow,  these 
articles  did  not  amount  to  an  express  stipu- 
lation against  apportionment  within  section  7 
of  the  Apportionment  Act,  1870,  and  the  divi- 
dends were  therefore  apportionable.  Whether 
the  express  stipulation  referred  to  in  section  7 
can  be  contained  elsewhere  than  in  a  will  or 
other  instrument  of  gift,  qucere.  Oppenheimer, 
In  re ;  Oppenheimer  v.  Boatman,  76  L.  J.  Ch. 
287 ;  [1907]  1  Ch.  399 ;  96  L.  T.  631 ;  14  Manson, 
139 — Swinf en  Eady,  J.  And  see  Lysaght,  In  re  ; 
Lysaght  v.  Lysaght,  67  L.  J.  Ch.  65 ;  [1898]  1 
Ch.  115 ;  77  L.  T.  637— C.A.  {under  Will). 

Bireetion  Excluding  Apportionment— Bequest 
of  BiTidends  *'  as  reoeiTod."]  —  A  testator 
directed  that  certain  shares  in  a  company 
"  shall  be  retained  by  my  trustees  during  the 
survivance  of  my  wife,  and  the  dividends 
accruing  from  said  shares  shall,  as  received, 
be  paid  over  to  her."  The  testator  died  on 
July  7, 1905,  survived  by  his  wife.  The  accounts 
of  the  company  had  to  be  made  up  yearly  on 
April  80,  and  it  was  the  practice  to  hold  the 
annual  meeting  of  the  company  in  the  follow- 
ing October.  In  October,  1905,  a  dividend  for 
the  year  ending  April  30  was  declared,  and  was 
afterwards  paid: — Held,  that  the  use  of  the 
words  *'as  received"  amoimted  to  an  express 
direction  which  excluded  apportionment  within 
the  meaning  of  section  7  of  the  Apportionment 
Act,  1870,  and  that  the  whole  dividend  fell  to 
be  paid  to  the  widow.  Macpherson's  Trustees 
V.  Macpherson,  [1907]  S.  C.  1067— Ct.  of  Sess. 

Bent,  of.]— 5e6  Landlord  and  Tenant. 
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APPRENTICE. 

Validity  of  Deed.]— S«e  Infant. 


APPROPRIATION. 

Sec  Payment. 

ARBITRATION. 

1.  References  by  Consent^  81. 

(1)  Submission^  31. 

(2)  Stay  of  Proceedings,  32. 

(3)  ArHtrator,  35. 

(4)  Award,  37. 

(5)  Special  Case,  40. 

(6)  Umpire,  U. 

(7)  Costs,  41. 

2.  References  by  the  Court,  42. 

3.  References  under  Special  and  Private  Acts,  43. 

1.  References  by  Consent. 

(1)  Submission. 

Sabmiftion—Statute  of  Limitatloiifl.]— A  sub- 
mission to  arbitration  does  not  per  se  exclude 
the  right  of  either  party  to  raise  the  defence  of 
the  Statute  of  Limitations ;  but  if  it  be  intended 
to  exclude  such  a  defence,  an  express  term  to 
that  effect  must  be  imported  into  the  agreement 
of  submission.  Astley  and  Tyldesley  Coal  Co. 
and  Tyldesley  Coal  Co.,  In  re,  68  L.  J.  Q.B. 
252 ;  80  L.  T.  116— D. 

Application  to  BoTOke  Snbmisfioii— Building 
Oontraot — 8nbmi8iion  of  Bispntes  to  Arehiteet 
—Litigation  Between  Bnilder  and  Arehiteet— 
Action  of  Fraud.]— Where,  by  the  terms  of  a 
building  contract,  all  questions  are  submitted 
to  the  arbitration  of  an  architect  appointed  by 
the  building  owners,  the  mere  fB^t  that  the 
builders,  or  those  claiming  through  them,  bring 
an  action  against  the  architect  charging  him 
with  fraud  in  relation  to  the  contract  does  not 
entitle  them  to  revoke  the  submission.  Baring 
and  Doulton,  In  re  (61  L.  J.  Q.B.  704),  dis- 
tinguished. Belcher  v.  Roedean  School,  85  L.  T. 
468— C.A. 

Agreement  to  Submit  to  Jorisdiotion  of  Oonrt 
haT&Lg  Joriidiction  Abroad.]— By  a  policy  of 
insurance  entered  into  at  Budapest,  in  Hungary, 
a  foreigner  resident  abroad  effected  an  insur- 
ance with  an  English  company,  having  its  head 
office  at  London,  upon  his  own  life  in  favour  of 
his  wife.  The  policy  contained  a  condition  that, 
for  all  disputes  which  might  arise  out  of  the 
contract  of  insurance,  all  the  parties  interested 
expressly  agreed  to  submit  to  the  jurisdiction 
of  the  Courts  having  jurisdiction  in  such 
matters  of  Budapest.  In  an  action  upon  the 
policy  against  the  insurance  company  by  an 
assignee  of  the  policy, — Held,  that  the  condi- 
tion was  a  **  submission  "  within  the  meaning 
of  section  4  of  the  Arbitration  Act,  1889,  so  as 
to  entitle  the  insurance  company  to  a  stay  of 
the  action.  Austrian-Lloyd  Steamship  Co.  v. 
Oresham  Life  Assurance  Society,  72  L.  J.  K.B. 
211;  [1903]  1  K.B.  249;  88  L.  T.  6;  61  W.  R. 
402— C.A. 

Clanie  in  Contract-^— S^r  Work  and  LABorR. 


]  (2)  Stay  of  Proceedings. 

I      "  Conrt  •'— County  Court  j— Whether  the  word 

;  "  Court "  in  section  4  of  the  Arbitration  Act, 
1889,  includes  a  County  Court,  quare.  Runci- 
man  v.  Smyth,  20  T.  L.  R.  625— D.    See  Mor- 

I  riston  Tinplate  Co.  v.  Brooker,  11  L.  J.  K.B. 

I  197 ;  [1908]  1  K.  B.  403— D. 

I      Xatten  in  Biipute  coming  within  Arbitration 
I  Clause— Fraud— Construction  of  Contract.] — On 
I  a  motion  to  stay  an  action  on  the  ground  that 
the  matters  in  dispute  come  within  a  clause  in 
'  a  contract  for  the  execution  of  works  agreeing 
I  to  refer  matters  in  dispute,  arising  in  the  settle- 
ment of  the  accounts,  to  arbitration,  the  con- 
I  struction  of  the  clause  is  for  the  Court.    The 
I  Court  will  not  stay  the  action  where  it  is  of 
I  opinion — first,  that  the  plaintiff  is  suing  upon 
substantial  and  bona  fide  causes  of  action  which 
'  do  not  come  within  the  clause ;  or  secondly, 
I  that  there  are  serious  and  difficult  questions  of 
'  law  involved  in  the  action  not  proper  to  be  sub- 
I  mi t ted  to  the  determination  of  an  arbitrator; 
or  thirdly,  that  a  cause  of  action  based  upon 
fraud  actual  or  constructive,  is  bona  fide  sued 
upon ;  or  fourthly,  that  in  the  exercise  of  its 
\  judicial  discretion  it  ought  not  to  refer  the 
matters  in  dispute  to  arbitration.     Vaicdrey  v. 
Simpson  (66  L.  J.  Ch.  369;  [1896]  1  Ch.  166) 
followed.     Worknum  v.  Belfast  Harbour  Com- 
missioners, [1899]  2  Ir.  R.  234— Q.B,  D. 

Claim  under  Accident  Policy— Arbitration— 
KogUgoncc.]— P.  was  insured  with  the  defendant 
company  to  the  extent  of  1002.  against  liability 
for  injuries  caused  to  third  persons  through  the 
negligence  of  his  servants,  it  being  a  condition 
precedent  to  his  right  to  sue  the  company 
under  the  policy  that  he  should  accept  arbi- 
tration if  required.  A  sum  of  270Z.  having  been 
awarded  against  him  in  respect  of  a  cause  of 
action  contemplated  by  the  policy,  P.  alleged 
that  the  company  had  been  guilty  of  negligence 
in  the  conduct  of  the  defence,  and,  refusing 
arbitration,  sought  in  this  action  to  recover 
from  the  company  the  full  sum  of  270/.,  to- 
gether with  the  costs  on  both  sides  of  the 
former  proceedings.  The  company  was  willing 
to  pay  the  1002.,  together  with  the  costs  on  both 
sides,  upon  such  sum  being  accepted  in  final 
settlement.  Otherwise  they  reserved  the  right 
to  defend  as  to  the  entire  amount  claimed  in 
this  action,  inasmuch  as  they  charged  that  P.'s 
alleged  interference  in  the  defence  of  the  former 
action  was  the  cause  of  the  award  of  damages 
against  him: — Held,  on  motion  to  stay  pro- 
ceedings, that  as  the  substantial  portion  of  the 
present  action  was  founded  upon  negligence, 
the  Court  should  not  stay  the  proceedings. 
Patteson  v.  Northern  Accident  Insurance  Co., 
[1901]  2  Ir.  R.  262— Q.B.  D. 

Xaster  and  Senrant— Agreement  to  Bo&r  Bis- 
putas — ^WrongfU  Bismissal.]— An  agreement  by 
the  defendants  to  employ  the  plaintiff  as  their 
agent  contained  a  provision  that  any  dispute 
arising  in  connection  with  the  agreement  should 
be  referred  to  arbitration  in  accordance  with  the 
provisions  of  the  arbitration  clause  in  the  by- 
laws of  the  Liverpool  Com  Trade  Association. 
That  clause  provided  that  all  disputes  arising 
out  of  transactions  connected  with  the  trade 
should  be  referred  in  the  manner  therein  pro- 
vided. Disputes  arose  between  the  parties, 
which  were  referred  to  arbitration  and  resulted 
in  an  award  adverse  to  the  plaintiff,  and  the 
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defendants  dismissed  Lira  from  their  employ- 
ment. He  brought  an  action  for  wrongful  dis- 
missal:— Heldf  that  the  matters  in  dispute  in 
the  action  were  disputes  arising  in  connection 
with  the  agreement,  and  the  action  ought  to  be 
stayed  under  section  4  of  the  Arbitration  Act, 
1889.  Benshaw  v.  Queen  Anne  Mansions  Co, 
(66  L.  J.  Q.B.  496;  [1897]  1  Q.B.  662)  followed. 
Parry  v.  Liverpool  Malt  Co.,  69  L.  J.  Q.B.  161 ; 
[1900]  1  Q.B.  839;  81  L.  T.  621— C. A. 

Per  LiNDLKY,  M.R. — Davis  v.  Starr  (68  L.  J. 
Ch.  808;  41  Ch.  D.  242)  was  decided  upon  an 
erroneous  view  of  the  facts.    lb, 

ArMtratloii  OUme  in   Charterpartj — BiU  of 
Lading— Charterer  the  Holder  of  BiU  of  Lading 
— Cestor  Olanse— Action  for  Demnrrage  bj  Ship- 
owners against  Oharterers.]— By  a  clause  in  a 
charterparty    it   was    provided   that   delay  in 
loading  arising  from  certain  specified   causes  I 
should  not  be  counted  as  part  of  the  lay  days,  | 
and  that  any  dispute  arising  under  that  clause 
*'  in  the  loading  "  of  the  vessel  should  be  settled  I 
by  arbitration  in  the  Argentine  Republic.    The 
charterparty  contained  the  usual  cesser  clause. 
A  cargo  was  shipped  by  the  charterers,  at  a 
port  in  the  Argentme  Republic,  under  a  bill  of 
lading  which  incorporated  all  the  terms  and 
exceptions  of  the  charterparty  and  gave  the 
shipowners  an  absolute  lien  on  the  cargo  for 
freight,   demurrage,    and    all    other    charges. 
There  was  delay  in  loading,  which  the  char- 
terers alleged,  but  the  shipowners  denied,  arose 
from  the  causes  specified  in  the  charterparty. 
At  the  port  of  discharge  the  shipowners  claimed 
a  lien  on  the  cargo  for  demurrage  at  the  ]port 
of  loading,  and  they  brought  this  action  against  . 
the  charterers,  who  were   the  holders  of  the  { 
bill  of  lading,  for  a  declaration  that  they  were 
entitled  to  the  lien.     The  charterers  applied 
for  a  stay  of  proceedings  in  order  that  the  ! 
dispute  imght  be  referred  to  arbitration  under 
the  clause  in  the  charterparty : — Held,  that  the  , 
arbitration  clause    was    binding    between   the 
parties,  and  that  the  dispute  came  within  that  j 
clause.    Rutidman  v.  Smyth  (20  T.  L.  R.  625)  • 
overruled.      Temperley  Steam  Shipping  Co,  v. 
Smyth,  74  L.  J.  K.B.  876;  [1905]  2  K.B.  791 ;  , 
93  L.  T.  471 ;  54  W.  R.  150 ;  10  Com.  Gas.  301 ;  1 
10  Asp.  M.C.  123;  21  T.  L.  R.  739— C.A. 

Authority  of  Kaster— Lloyd's  SalTage  Agree- 
ment—Committee of  Lloyd's.]— The  master  of 
two  steamships  signed  an  agreement  known  as 
**  Lloyd's  Salvage  Agreement,"  by  clause  1 
whereof  they  agreed  to  perform  salvage  services 
to  another  steamship  for  a  fixed  sum,  and  that 
in  the  event  of  an;f  dispute  arising  as  to  the 
adequacy  or  otherwise  of  such  sum,  the  remu- 
neration should  be  fixed  by  the  Committee  of 
Lloyd's.  By  another  clause  (11)  (4)  of  the  agree- 
ment it  was  provided  that  the  Committee  of 
Lloyd's  might  itself  object  to  the  sum  named 
in  the  salvage  agreement.  The  owners  of  the 
salving  steamers  instituted  salvage  actions  in 
the  Admiralty  Court,  whereon  the  defendants 
applied  to  have  the  actions  stayed  under  sec- 
tion 4  of  the  Arbitration  Act,  1889.  The  Court 
refused  to  stay  the  actions  :—H«W,  that  the 
discretion  given  by  section  4  of  the  Arbitration 
Act  had  been  rightlv  exercised,  upon  the  ground 
that  there  is  great  doubt  whether  the  master  of 
a  vessel  has  authority  to  bind  his  owners  to 
arbitration.  Held,  aUo,  by  Rio  by,  L.J.,  that 
the  &K:t  that  the  Committee  of  Lloyd's  were  to 
VOL.   I. 


be  the  arbitrators,  and  that  it  also  had  the  right 
to  send  the  matter  to  arbitration,  was  a  good 
ground  for  refusing  to  stay  the  actions.  Qutm-e, 
whether  the  master  of  a  vessel  has  authority  to 
bind  the  owners  to  submit  to  arbitration.  The 
City  of  Calcutta,  79  L.  T.  517 ;  8  Asp.  M.C. 
442— C.A. 

Insnranee  —  Baferenoe  of  Dispute — Condition 
Precedent  to  Bight  to  Soe.]- The  Railway  Pas- 
sengers Assurance  Company's  Act,  1864,  pro- 
vided by  section  3  that  any  question  arising  on 
any  contract  of  insurance  should,  if  either  party 
required  it,  be  referred  to  arbitration ;  and  by 
section  16  that,  if  there  should  be  any  question 
or  difference  as  to  the  liability  of  the  company, 
it  should,  if  either  the  company  or  the  persons 
claiming  required  it,  and  as  a  condition  pre- 
cedent to  the  enforcing  of  any  claim  to  which 
the  question  or  difference  related,  be  referred  to 
arbitration.  The  Railway  Passengers  Assurance 
^Consolidation)  Act,  1892,  repealed  the  Act  of 
1864,  but  provided  by  section  7  that  contracts 
made  with  the  company  and  in  force  at  the 
date  of  the  repeal  should  be  valid  and  effectual 
to  all  intents  as  if  the  repealing  Act  had  not 
been  passed,  and  that  arbitrations  pending  or 
existing  at  the  date  of  such  repeal  should  not 
be  prejudicially  affected  by  the  passing  of  the 
Act.  A  policy  purporting  to  be  nuule  under  the 
Act  of  1864  contained  a  clause  providing  that 
any  question  as  to  the  liability  of  the  company 
to  pay  the  sum  assured  should,  if  the  company 
required  it,  be  referred  to  arbitration  in  the 
manner  specified  by  that  Act.  The  legal  repre- 
sentative of  a  person  who  had  insured  his  life 
with  the  defendant  company  having  made  a 
claim  against  the  company,  the  company  dis- 
puted liability  and  served  a  notice  demanding 
arbitration.  The  claimant  nominated  an  arbi- 
trator, but  an  objection  to  this  arbitrator  was 
raised  by  the  company.  The  claimant  then 
brought  an  action  upon  the  policy.  The  com- 
pany took  out  a  summons  to  stay  proceedings 
in  the  action: — Held,  that  the  rights  of  the 
company  under  the  policy  to  require  an  arbi- 
tration in  the  manner  specified  by  the  Act  of 
1864  were  preserved  by  the  Act  of  1892,  and 
that,  as  the  conduct  of  the  company  before 
action  brought  was  such  as  to  entitle  them  to 
say  that  under  the  policy  arbitration  was  a 
condition  precedent  to  the  plaintiff's  right  of 
action,  section  4  of  the  Arbitration  Act,  1889, 
enabled  the  Court  to  grant  the  company's  ap- 
plication for  a  stay  of  the  action.  Hodson  v. 
Railway  Passetujers  Assurance  Co.,  73  L.  J. 
K.B.  1001;  [1904J  2  K.B.  883;  91  L.  T.  648— 
C.A. 

Befdrenee  to  Three  Arbitrators -Stay  of 
Action.]  Where  an  agreement  provides  that 
matters  in  dispute  shall  be  referred  to  three 
persons,  one  to  be  appointed  by  each  of  the 
parties  and  the  third  by  the  two  so  chosen,  and 
one  of  the  parties  brings  an  action  against  the 
other  party  with  reference  to  a  matter  in  dis- 
pute imder  the  agreement,  the  Court  has. power, 
under  section  4  of  the  Arbitration  Act,  1889,  to 
stay  the  action.  Smith  and  Service,  In  re  (59 
L.  J.  Q.B.  633;  25  Q.B.  D.  545),  explained. 
Manchester  Ship  Canal  Co.  v.  Pearson^  69  L.  J. 
Q.B.  852;  [1900]  2  Q.B.  606;  83  L.  T.  45;  48 
W.  R.  689— C.A. 

<*8t6p    in    Proceedings  "^Attendance   upon 
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Heariny  of  Snmmoni  for  Diioctionfl.]— Where 
upon  tne  hearing  of  a  summons  for  directions 
taken  out  under  Order  XXX.  the  defendant  in 
an  action  appears  and  an  order  is  made  in  his 
£ftvourf  as,  for  example,  for  discovery — ^this 
constitutes  a  "  step  in  the  proceedings  "  by  the 
defendant,  so  as  to  preclude  him  from  subse- 
quently applying  under  section  4  of  the  Arbitra- 
tion Act,  1889,  to  stay  the  action.  ChappeU  v. 
North  (60  L.  J.  Q.B.  654 ;  [1891]  2  Q.B.  262) 
followed.  County  Theatres  and  Hotels,  Lim.  v.  ' 
Knowles,  71  L.  J.  K.B.  851 ;  [1902]  1  K.B.  480 ; 
86  L.  T.  132-C.A. 

I 
Attending  Snmmons  for  DirootionB.] — ^A 

defendant  who  attends  a  summons  for  direc- 
tions, upon  which  an  order  is  made  with  his  i 
assent  for  the  delivery  of  a  defence,  is  to  be  , 
deemed  to  have  taken  a  "  step  in  the  proceed- 
ings "  and  to  have  debarred  himself  from  apply-  | 
ing  for  a  stay  of  proceedings  under  section  4  of  | 
the  Arbitration  Act,   1889.     County   Theatres  ' 
and  HoUls,  Lim.  v.  Knowles  (71  L.  J.  K.B.  351 ; 
[1902]  1  K.B.  480)  followed.  Richardson  v.  Le 
Mattre,  72  L.  J.  Ch.  779 ;  [1903]  2  Ch.  222  ;  88 
L.  T.  626— Swinfen  Eady,  J. 

Motion  for  Beeeiver— Filing  Affidayita 

in  Oppodtion.] — The  mere  filing  of  affidavits  in 
answer  to  affidavits  filed  in  suf>port  of  a  motion 
for  the  appointment  of  a  receiver  in  an  action 
for  dissolution  of  partnership  is  not  taking  "  a 
step  in  the  proceeoQngs  *'  within  section  4  of  the 
Arbitration  Act,  1889,  so  as  to  preclude  the 
Court  from  referring  all  matters  in  dispute  to 
arbitration.  Zalinoffv,  Hammond^  67  L.  J.  Ch. 
870 ;  [1898]  2  Ch.  92;  78  L.  T.  466— Stirling,  J. 


(3)  Abbitbatob. 

Powers  of— Amendment  of  Pleadings.]- Dis 
putes  having  arisen  between  the  plaintiffs  and  ' 
the  defendants,  it  was  agreed  between  them  | 
*'  that  all  points  in  dispute  in  reference  to  the 
contract  for  the  sale  and  purchase  of  B.  F."  , 
should  be  referred  to  the  arbitration  of  some 
practical  man.    Points  of  claim  and  defence  ' 
and   counterclaim  with   particulars   were  de- 
livered,  and  re-delivered   on  being  amended, 
between  the  parties : — Heldf  that  these  docu- 
ments  were   in   the   nature  of   pleadings  or 
particulars,  and    could    be   amended    by    the 
arbitrator  in  his  discretion,  and  all  points  in 
dis{>ute  between  the  parties  relating  to  the 
subject-matter  could  be  so  raised,  although  not 
in  the  first  instance  disclosed  by  such  docu- 
ments.    Lloyd   (Edward)   v.    Sturgeon   Falls 
Pulp  Co.,  86  L.  T.  162— P. 

Kogligenoe— Building  Oontraot — ^Arehiteot— 
Qnaii-Arbitrator— Oanie  of  Action.]— A  building 
owner  employed  an  architect  to  measure  up 
certain  works  to  be  done  b^  a  builder  under  a 
building  contract.  The  building  contract  pro- 
vided that  the  architect  should  give  certificates 
upon  which  payments  were  to  be  made  to  the 
builder  by  the  building  owner.  As  regards, 
first,  discrepancies  between  drawings  and  specifi- 
cations ;  secondly,  the  quality  of  materials  used 
and  work  done ;  thirdly,  the  appearance  of  de- 
fects within  six  months  after  completion  of  the 
works— all  questions  relating  to  these  matters 
were  left  to  the  sole  jurisdiction  of  the  architect. 


Subject  to  these  provisions,  in  case  the  builder 
should  be  dissatisfied  with  any  certificate  given 
or  withheld  b^r  the  architect,  or  in  case  of  any 
difference  arising  between  the  building  owner 
or  the  architect  on  his  behalf  and  the  builder, 
as  to  any  other  matter  arising  under  the  build- 
ing contract,  the  question  was  to  be  referred  to 
a  special  referee.  By  clause  20  the  certificate 
of  tne  architect  or  award  of  the  referee  shewing 
the  final  balance  was  to  be  conclusive  evidence 
of  the  works  having  been  duly  completed: — 
Held  (per  A.  L.  Smith,  M.K,  and  Collins,  L.J. ; 
RoMEB,  L.jr.,  dissenting),  that  imder  clause  20 
of  this  contract  the  architect  was  in  the  position 
of  an  arbitrator,  and  was  not  liable  in  an  action 
for  n^;ligence  in  giving  certificates  for  work 
done.  Chambers  v.  Qoldthorpe,  70  L.  J.  K.B. 
482  ;  [1901]  1  K.B.  624 ;  84  L.  T.  444 ;  49  W.  R. 
401— C.A, 

Biiqnaliileation— Interoit — Xomber  of  Town 
ConnoiL] — By  a  clause  of  reference  in  a  contract 
entered  into  by  the  town  coimcil  of  a  burgh  for 
the  mason  work  of  a  building,  the  parties  agreed 
to  refer  disputes  which  might  arise  under  the 
contract  to  an  arbiter  named.  The  arbiter 
named  was  afterwards  appointed  Dean  of  Guild, 
and  became  ex  officio  a  member  of  the  town 
coimcil : — Heldy  mrst,  that  he  vras  thereby  dis- 
qualified from  acting  as  arbiter ;  secondly,  that 
this  disqualification  might  be  pleaded  by  the 
town  council ;  and  thirdly,  that  it  was  not  re- 
moved by  his  ceasing  to  hold  the  office  of  Dean 
of  Guild.  Edinburgh  Magistrates  v.  Loumie, 
6  F.  711— Ct.  of  Sess. 

Barrister— Kamed  Arbitrator.]— An  agree- 
ment contained  a  clause  providing  that  all  dis- 
putes arising  in  respect  of  it  should  be  referred  to 
the  arbitration  of  a  certain  barrister.  In  the 
course  of  the  arbitration  a  charge  of  misconduct 
was  made  against  a  firm  of  solicitors,  or  their  au- 
thorised representative,  who  were  clients  of  the 
barrister : — Held,  on  motion  to  restrain  the  con- 
tinuance of  the  proceedings  before  the  named 
arbitrator,  that,  there  being  no  charge  of  in- 
competence or  unfitness  or  bias  against  the 
arbitrator,  the  motion  could  not  succeed. 
Jackson  v.  Barry  Railway  ([1893]  1  Ch.  238) 
and  Eckersley  v.  Mersey  Docks  and  Harbour 
Board  ([1894]  2  Q.B.  667)  followed.  Bright  v. 
River  Plate  Construction  Co.,  70  L.  J.  Ch.  59 ; 
[1900]  2  Ch.  835 ;  82  L.  T.  793 ;  49  W.  R.  132 ; 
64  J.P.  696— Cozens-Hardy,  J. 

Engineer  to  one  of  Partioi  Kamed  ai 

Arbitrator  —  Letters  by  Engineer  Ezpressing 
Opinion  on  Hatters  in  Bispnte.]— By  the  con- 
tract for  the  construction  of  a  pier  the  con- 
tractor and  his  employers  agreed  to  refer  any 
question  arising  out  of  the  contract  to  the 
employers'  engineer  as  arbitrator.  After  the 
pier  had  been  completed,  a  question  arose  as  to 
whether  a  sum  for  extra  work  was  due  to  the 
contractor,  and  the  engineer  wrote  letters  to 
the  employers  (in  answer  to  a  request  by  them) 
giving  a  detailed  opinion  to  the  effect  that  the 
greater  part  of  the  sum  in  question  was  not 
due  to  the  contractor : — Held,  that  the  engineer 
had  not  disqualified  himself  from  acting  as 
arbitrator,  there  being  nothing  in  his  letters  to 
shew  that  he  would  not,  as  arbitrator,  regard 
the  question  in  dispute  with  an  open  mind. 
Halliday  v.  HamilUm's  Trustees,  5  F.  800— Ct. 
of  Sess. 
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Feet — Statement  of,  in  Awards.] — An  arbitrator 
or  umpire  ought  not  to  state  his  award  in  such  a  { 
way  as  to  deprive  the  parties  of  their  right  to 
challenge  the  amount  charged  by  him  for  his  ! 
services.    Where  therefore  an  umpire  fixed  by  i 
his  award  a  lump    sum   as   costs,    including 
therein  his  own  and  the  arbitrators'  fees,  the 
award  was  remitted  back  for  him  to  state  how 
much  he  awarded  to  himself  and  how  much  to 
the  arbitrators.     Oilbert  d  Wright^  In  re,  68 
J.  P.  143 ;  20  T.  L.  R.  164— D. 

Whether  Extortionate — Oertifieate  of  Tax-  | 

ing  ][after.]~In  the  absence  of  evidence  to  shew  ' 
that  the  fees  charged  by  arbitrators  or  umpires  i 
are  extortionate  or  unfair  and  unreasonable,  I 
the  Court  will  not  interfere  with  such  charges.  ' 
The  certificate  of  the  Taxing  Master  in  the 
arbitration  proceedings,  disallowing  a  portion  of 
the  fees  charged  by  the  arbitrators  and  umpire, 
is  not  evidence  against  the  arbitrator  and  umpire  I 
that  the  fees  charged  by  them  are  excessive.  ' 
Llandrindod  Wells  Water  Co,  v.  Hawksley,  68 
J.  P.  242 ;  20  T.  L.  R.  241— C.A. 

XzeesslTe  Feei  Charged  by  Arbitrator— 

Bi^^ht  of  Party  to  Beeover  Xxeeei  Paid.]— If  in 
arbitration  proceedings  a  party  has  had  to  pay 
excessive  fees  to  the  arbitrator  in  order  to  take 
up  his  award,  an  action  will  lie  at  the  suit  of 
such  party  against  the  arbitrator  to  recover 
back  the  excess  which  has  been  improperly 
charged.  Llandrindod  WelU  Water  Co,  v. 
Hawkaley,  61  J.  P.  439— Ridley,  J. 

Jnritdiotion  of  Court  to  Determine  Bemn- 

neration- Paimeie  of  Charges.]- A  taxing  officer, 
when  determining  the  remuneration  to  be  paid 
to  a  professional  arbitrator  under  section  15, 
sub-section  3  of  the  Arbitration  Act,  1889,  is  not 
entitled,  if  the  evidence  all  goes  to  shew  that  in 
the  opinion  of  persons  in  the  same  profession 
the  charges  made  by  the  arbitrator  are,  for  a 
person  in  his  position  in  that  profession,  fair,  to 
disregard  that  evidence  and  to  reduce  the  re- 
muneration to  such  an  amount  as  is  in  his 
opinion  fair.  Mason  v.  Lovatt^  23  T.  L.  R. 
486-C.A. 

(4)  Award. 

Validity— Arbitrators  "caUed  on  to  aot.»'J— A 
notice  to  arbitrators  requiring  them  to  appoint 
an  umpire  is  a  notice  by  which  they  are  **  called 
on  to  act  *'  within  the  meaning  of  clause  (c) 
of  Schedule  I.  to  the  Arbitration  Act,  1889,  so 
as  to  bring  into  operation  clause  (d),  and  give 
jurisdiction  to  the  umpire  in  the  event  of  the 
arbitrators  not  making  an  award  within  three 
months  after  such  notice.  Baring-Qould  and 
Sharpington  Combined  Pick  and  Shovel  Syndi- 
cate, In  re,  68  L.  J.  Ch.  429;  [1899]  2  Ch.  80 ; 
80  L.  T.  739;  47  W.  R.  664— C.A. 

Presumption  that  Byerything  Bightly  Per- 
formed.]— By  an  agreement,  matter  in  dispute 
was  to  be  submitted  to  arbitration  on  the  **  basis 
of  Riga  usance.'*  An  award  regular  upon  the 
face  of  it  was  made  by  an  arbitrator  validly 
appointed,  who  did  not  have  the  agreement 
before  him  at  the  time  of  the  arbitration  and 
had  never  heard  of  Riga  usance,  and  in  making 
his  award  had  no  regard  to  Riga  usance : — Held, 
that,  the  award  being  regular  upon  the  face  of 
it,  it  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  everything  was 


rightly  and  duly  performed,  and  that  the  award 
was  in  accordance  with  Riga  usance.  Bland  v. 
Russian  Bank  for  Foreign  Trade,  11  Com.  Cas. 
71 — Bigham,  J, 

Claims  Ontside  the  Beferenoe— Jurisdiction.] — 
If  a  lump  sum  be  awarded  by  an  arbitrator,  and 
it  is  shewn  that  matters  have  been  taken  into 
account  which  the  arbitrator  had  no  jurisdiction 
to  consider,  the  award  is  bad ;  but  it  is  not 
necessarily  bad  because  it  falls  to  state  in  terms 
that  the  arbitrator  has  rejected  matters  which 
were  not  properly  referable.  In  such  a  case  the 
award  can  only  be  impeached  by  proof  of  actual 
excess  of  jurisdiction.  Nor  does  the  fact  that 
the  arbitrator  took  evidence  on  matters  which 
turned  out  not  to  be  within  his  jurisdiction 
vitiate  the  award,  as  such  evidence  may  have 
been  necessary  to  ascertain  whether  the  matter 
was  or  was  not  within  the  jurisdiction.  Falking^ 
ham  V.  Victorian  Railway  Commissioners,  69 
L.  J.  P.C.  89;  [1900]  A.C.  452;  82  L.  T.  506— 
P.C. 

Award  Ultra  Tires — Arbitrator  or  Umpire— 
Fnnctns  Officio— Power  of  Court  to  Bemit 
Hatters  BeliMrred  for  Beoonsideratlon.] — An  arbi- 
trator who  has  made  an  award  is  at  once  fun^ctus 
officio ;  and,  if  his  award  does  not  embrace  the 
matters  really  in  issue  between  the  parties,  he 
cannot,  of  his  own  motion,  treat  it  as  no  award 
and  make  another.  But  in  a  case  where  the 
mistake  is  due  to  misapprehension  of  the  terms 
of  the  submission  to  arbitration,  the  Court  has, 
under  section  10  of  the  Arbitration  Act,  1889, 
general  power  and  jurisdiction  to  remit  the 
matters  referred  by  the  submission  to  the  recon- 
sideration of  the  arbitrator.  Stringer  and 
Biley's  Arbitration,  In  re,  70  L.  J.  Q.B.  19; 
[1901]  1  Q.B.  105;  49  W.R.  Ill— D. 

Extension  of  Time— Power  of  the  Court.]— 
Section  180,  sub-section  9  of  the  Public  Health 
Act,  1875,  provides  that  the  time  for  making 
an  award  by  arbitrators  imder  that  Act  shall 
not  in  any  case  be  extended  beyond  the  period 
of  two  months  from  the  date  of  the  submission, 
,  and  that  the  time  for  making  an  award  by  an 
umpire  under  that  Act  shall  not  in  any  case  be 
extended  beyond  the  period  of  two  months 
from  the  date  of  the  reference  of  the  matters 
to  him.  Section  9  of  the  Arbitration  Act,  1889, 
provides  that  the  time  for  making  an  award 
may  from  time  to  time  be  enlarged  by  order  of 
the  Court  or  a  Judge,  whether  the  time  for 
making  the  award  has  expired  or  not : — Held, 
that  the  Court  has  power  under  section  9  of  the 
Arbitration  Act,  1889,  to  enlarge  the  time  for 
making  an  award  beyond  two  months  from  the 
date  of  the  submission,  notwithstanding  section 
180  of  the  Public  Health  Act,  1875.  Warburton 
V.  Haslingden  Local  Board  (48  L.  J.  C.P.  451) 
foUowed.  Mackemie,  In  re  (55  L.  J.  Q.B.  309 ; 
17  Q.B.  D.  114),  dissented  from.  Knowles  v. 
Bolton  Corporation,  69  L.  J.  Q.B.  481 ;  [1900]  2 
Q.B.  253 ;  82  L.T.  229 ;  48  W.  R.  433— C.A. 

Bamitting  Back  Award— Mistoke  of  Arbitra- 
tor— Omission  to  Award  Costs.]— In  an  arbitra- 
tion under  the  Light  Railways  Act,  1896,  in 
which  under  the  statute  the  costs  were  in  the 
discretion  of  the  arbitrator,  the  arbitrator  made 
I  and    published   an   award  in  which   he   said 
I  nothing  as  to  costs.    Upon  an  affidavit  by  the 
I  arbitrator  that  the  reason  why  he  had  made  no 
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award  as  to  ooste  was  that  he  had  beeu  under 
the  misapprehension  that   the  arbitration  was  ' 
subject  to  the  provisions  of  the  Lands  Glauses 
Act,  1846,  under  which  costs  follow  the  event, 
and  that  if  he  had  known  that  he  had  power 
to  award  costs  he  would  have  awarded  them  i 
to  the  claimants, — Held^  that  as  the  mistake  - 
made  by  the   arbitrator   was  merely   one    of 
omission,  and  he  did  not  seek  in  any  way  to  I 
impeach   the  award  that   he  had   made,  the  ! 
matter  ought  to   be  remitted  to  him  for  his  ; 
reconsideration.     Baxters  and  Midland  Rail- 
way, In  re,  95  L.  T.  20 ;  70  J.  P.  446 ;  22  T.  L.  R. 
616~C.A. 

Mistake  in  Law.]— An  award  will  not  be 

remitted  for  the  reconsideration  of  an  arbitrator  | 
upon  the  sole  groimd  that  the  arbitrator  has  { 
made  a  mistake  in  law.    Montgomery ,  Jones  <& 
Co.  and  Liebenthal,  In  re,  78  L.  T.  40G— C.A. 

Award  Condition  Praoedent  to  Action.]— 
Where  a  fire  policy  made  in  Jersey  is  never- 
theless an  English  contract,  no  action  can  be 
brought  upon  it  until  the  amount  has  been 
settleid  by  arbitration  according  to  the  condi- 
tion contained  therein.  Scott  v.  Avery  (25  L.  J. 
Ex.  308 ;  6  H.L.  C.  811)  followed.  Spurrier  v. 
La  Cloche,  71  L.  J.  P.O.  101 ;  [1902]  A.C.  446 ; 
86  L.  T.  631 ;  61  W.  R.  1— P.C. 

The  plaintiffs,  who  carried  on  business  in 

Bel&st,  contracted  with  the  defendants,  timber 
merchants  in  Canada,  for  the  purchase  of  a 
quantity  of  timber  "warranted  to  be  of  fair 
average  quality,  of  the  sellers*  usual  shipment." 
The  contract  contained  an  arbitration  clause  as 
follows :  *'  Should  any  difference  arise  under 
this  contract,  the  buyers  shall  not  reject  the 
goods,  if  shipped,  nor  refuse  pa^onent ;  .  .  .  but 
such  dispute  shall  be  referred  to  two  arbitrators 
in  the  trade  .  .  .  having  power  to  appoint  an 
umpire,  who  shall  decide  whether  any,  or  what, 
allowance  shall  be  made ;  the  decision  of  such 
arbitrators  or  their  umpire  shall  be  final  and 
binding  on  buyers  and  sellers,  and  this  sub- 
mission shall  and  ma)r  be  made  a  rule  of  H.M. 
High  Court  of  Justice."  There  were  three 
shipments  of  cargo,  the  two  first  being,  as  the 
plaintiffs  alleged,  below  contract  quality;  and 
this  was  so  found  by  the  jury,  to  whom  the 
question  was  left  for  the  purpose  of  assessing 
contingent  damages.  An  arbitration  was  held 
in  respect  of  the  two  first  shipments,  which 
resulted  in  an  invalid  award.  In  an  action  on 
the  award  and  for  breach  of  warranty, — Held, 
on  the  construction  of  the  contract,  that  a  valid 
award  was  a  condition  precedent  to  enforcing 
liability  under  the  warranty.  Gregg  v.  Fraser, 
[1906J  2  Ir.  R.  545— C.A. 

EnforAing^ —Summons  -Servioe  on  Foreigner 
out  of  Joriidietion.] — A  summons  to  enforce 
an  award  under  section  12  of  the  Arbitration 
Act,  1889,  cannot  be  served  upon  a  foreigner 
resident  out  of  the  jurisdiction.  Basch  v. 
Wulfert,  73  L.  J.  K.B.  20 ;  [1904]  1  K.B.  118 ; 
89  L.  T.  493 ;  52  W.  R.  146 ;  20  T.  L.  R.  70— 
C.A. 

Order  Giving  LsaTo  to  Enforoe  Bight  to 

Brin|r  Action— Blection.]— A  person  who  has 
obtamed  an  order  for  leave  to  enforoe  an  award 
under  section  12  of  the  Arbitration  Act,  1889, 
is  not  thereby  prevented  from  bringing  an  action 


upon  the  award.   China  Steam  Navigation  Co.  v. 
Van  Laun,  22  T.  L.  R.  26— Bigham,  J. 

Agrionltnral  Holdings  ktt.^—See  Landlord 
AND  Tenant. 

Appeal— Award  in  Form  of  Special  Case  - 
Time.]— 6'^  Appeal. 

(5)  Special  Case. 

Agreement  not  to  Beqoire  Special  Case— 
Validity.] — Qtuere,  whether  an  agreement,  that 
the  parties  to  an  arbitration  will  not  ask  that 
a  special  Case  shall  be  stated  for  the  opinion 
of  the  Court,  is  valid.  Montgomery,  Jones  <£  Co. 
and  Liebenthal,  In  re,  78  L.  T.  406— C.A. 

Dntj  of  Arbitrator.]- An  arbitrator  cannot, 
after  he  has  made  his  award,  state  a  Case  for 
the  opinion  of  the  Court  under  section  19  of 
the  Arbitration  Act,  1889,  and  the  power  of 
the  Court  to  order  a  Case  to  be  stated  imder 
that  section  is  limited  in  like  manner.  Taber- 
nacle Permanefit  Building  Society  v.  Knight 
(62  L.  J.  Q.B.  60;  [1892]  A.C.  298)  on  this 
point  followed.  Palmer  and  Hosken,  In  re, 
67  L.  J.  Q.B.  1 ;  [1898]  1  Q.B.  181 ;  77  L.  T. 
350 ;  46  W.  R.  49— C.A. 

Misconduct  of  Arbitrator— Bemission  of 

Award.] — Section  19  of  the   Arbitration   Act, 

I  1889,  impliedly  confers  on  the  parties  to  an 
arbitration  the  right  to  apply  to  the  Court  for 
an  order  directing  the  arbitrator  to  state  at  any 

I  stage  of  the  proceedings,  in  the  form  of  a 
Special  Case  for   the  opinion  of  the  Court,  a 

I  question  of  law  arising  in  the  course  of  the 

'  reference  ;  and  this  right  must  be  respected  by 
arbitrators.  If,  therefore,  a  party  to  an  arbi- 
tration botta  fide  requests  the  arbitrator  to  state 
a  Case,  or  to  delay  making  his  award  until  the 
party  can  apply  to  the  Court  for  an  order 
directing  a  Case,  and  the  arbitrator  refuses  to 
comply  with  either  request,  he  is  prima  facie 
guilty' of  misconduct  within  section  11  of  the 
Arbitration  Act,  1889,  such  as  would  justify  the 
Court  in  setting  aside  the  award,  or  in  remit- 
ting it  to  the  arbitrator  for  further  considera- 
tion under  section  10.    lb. 

Stotement  of  Special  Case  after  Award— 
Jorisdiction.] — An  arbitrator  cannot  be  directed 
by  the  Court  or  a  Judge  to  state  a  Special  Case 
for  the  opinion  of  the  Court  under  the  Arbitra- 
tion Act,  1889,  8.  10,  when  no  request  or  appli- 
cation to  state  a  Case  has  been  made  before  the 
award  has  been  made  and  the  arbitration  con- 
cluded. Montgomery,  Jones  (&  Co.  and  LiebcU' 
thai.  In  re,  78  L.  T.  406— C.A. 

Order  to  State  Special  Case— Contract  to  Con« 
stmet  Bailwaj— Claose  Beferring  all  Hatters 
to  Consulting  Engineer.] — By  a  contract  for 
the  construction  of  a  railway  for  a  lump  simi 
it  was  provided  that,  "  in  the  event  of  any  dis- 
pute or  question  arising  as  to  the  intent  and 
meaning  of  any  part  of  the  specification  .  .  . 
or  the  interpretation,  meaning,  or  efieot  of  the 
clauses  and  conditions  of  the  contract,  or  as  to 
any  other  matter  or  thing  whatever  connected 
with  or  arising  out  of  the  contract  or  incidental 
thereto  or  not  thereby  provided  for,  such  ques- 
tions or  disputes  should  be  referred  to  the 
consulting  engineer,  whose  decision  should  be 
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conclusive  and  binding  on  both  parties."  The 
cost  of  construction  was  greatly  increased  by  the 
necessity  of  blasting  rock  instead  of  excavating 
earth,  and  the  contractor  claimed  a  large  sum 
beyond  the  contract  price,  alleging  that  the  con- 
tract provided  for  excavation  of  earth  only. 
This  claim  was  referred  to  the  consulting  en- 
gineer as  arbitrator : — Held,  that,  as  a  sul^tan- 
tial  and  serious  point  of  law  arose  upon  the 
construction  of  the  contract,  the  case  was  one 
in  which  the  Court  would,  in  the  exercise  of  its 
discretion,  order  the  arbitrator  to  state  a  special  | 
Case  for  the  opinion  of  the  Court  under  section  { 
19  of  the  Arbitration  Act,  1889.  Nuttall  and 
Lynton  and  Barnstaple  Bailxoay^  In  re,  82  L.  T. 
17— C.A. 

Baferenoe    by    Loeal    Aet— Power    of  Arbi-  \ 
trator  to  State  Case.] — Under  a  provision  in  a  i 
local    Act    that    ''any   dispute    or    difference  j 
arising  between  the  corporation  and  any  per-  | 
Hon  or  persons  who  are  or  may  be  interested  in 
the  provisions  of  this  section  as  to  the  proper 
construction  of  such  provisions  or  as  to  the  { 
carr>'ing  out  of  the  matters  dealt  with  in  this  i 
section  or  in  an}'wise  in  connection  therewith 
shall  be  referred  to  "  A.  M.  ••  or  such  other  fit 
person  as  shall  be  mutually  agreed  upon,  whose  | 
decision  shall    be    final,"    the    arbitrator   has 
power  to  state,  his  award  in  the  form  of  a 
Special  Case.    Carpenter  and  Bristol  Corpora- 
tion, In  re,  76  L.  J.  K.B.  1146 ;  97  L.  T.  461 ; 
71  J.  P.  417;  5  L.  G.  B.  977  ;  23  T.  L.  R.  654—  i 
C.A.  ! 

Order    to   Arbitrator    to    State    Case.]— See 
Appeal. 

Speeial  Case  Stated  by  Arbitrators— AppeaL]— 
Hee  Appeal. 

(6)  Umpire. 

Jnrisdlotion  of  Arbitrators  "  called  on  to  aet."]  ' 
— A  notice    to  arbitrators  requiring  them  to 
appoint  an  umpire  is  not  a  notice  by  which  they 
are  "  called  on  to  act "  within  the  meaning  of 
clause  (c)  of  Schedule  I.  to  the  Arbitration  Act,  { 
1889,  so  as  to  bring  into  operation  clause  (d),  \ 
and  give  jurisdiction  to  the  mnpire  in  the  event 
of  the  arbitrators  not  having  made  an  award 
within  three  months  after  such  notice.     Baker  ' 
V.  Stephens  (36  L.  J.  Q.B.  236 ;    L.  R.  2  Q.B.  | 
523)    applied.      Baring-Gould  v.    Sharpington  ' 
Pick  and  Shovel  SyndicaU,  67  L.J.  Ch.  622; 
[1898]  2  Ch.  633;  79  L.  T.  185;  47  W.  R.  23— 
Stirling,  J. 

Fees  Qt]See  Arbitbatob,  as  above. 


fine,  such  cost  includes  the  costs  of  an  arbitra- 
tion properly  entered  upon  for  the  purpose  of 
determining  the  fine  payable  by  the  lessee. 
Fitzsimmons  v.  Lord  Mostyn,  73  L.  J.  K.B.  72 ; 
[1904]  A.C.  46— H.L.  (E.) 

Agreement  to  Pay  Costs,  Charges,  and  Ex- 
panses <<to  be  taxed  "—Tazation--Jarisdiction 
to  Bdview.] — By  an  agreement,  confirmed  by  a 
private  Act,  a  district  council  agreed  to  pur- 
chase the  imdertaking  of  a  gas  company  at  a 
price  to  be  fixed  by  arbitration,  and  it  was  pro- 
vided that  the  agreement  should  bo  "  deemed  a 
'  submission '  within  the  meaning  of  the  Arbi- 
tration Act,  1889."  The  council  also  agreed  to 
pay  "  aU  the  costs,  charges,  and  expenses  of 
the  company  preliminary  and  incidental  to  the 
negotiation  for  the  sale  and  the  said  arbitration, 
the  same  to  be  taxed  in  case  the  parties  differ." 
An  award  was  made  which  did  not  deal  with 
costs.  The  costs  were  taxed  by  a  Master,  who 
allowed  costs  upon  a  scale  lower  than  the  scale 
as  between  solicitor  and  client.  A  Judge  at 
chambers  ordered  a  review  of  taxation : — Held, 
that  there  was  jurisdiction  to  review  the  taxa- 
tion of  the  Master ;  and  that  the  company  was 
entitled  to  costs  as  between  solicitor  and  client. 
Malvern  Urban  CouTicil  v.  Malvern  Link  Qas 
Co.,  83  L.  T.  326— C.A. 

Taxation  of  Costs— Light  Bailways.]— 5ed 
Railway. 


2.  References  by  the  Court. 

Partnership  Disputes — Questions  of  Law  In- 
▼olyed—Prima  fiMie  Case  of  Fraad  set  up.]— Dis- 
putes  between  partners  involving  questions  of 
law,  or  where  a  prima  fade  case  of  fraud  is  set 
up,  should  not  as  a  rule  be  referred  to  arbitra- 
tion. Barnes  v.  Youngs,  67  L.  J.  Ch.  263; 
[1898]  1  Ch.  414 ;  46  W.  R.  332— Roraer,  J. 

Official  Beferee  — Order  of  Divisional  Court 
Varying  Findings— Leave  to  Appeal—''  Bight  of 
Appeal  to  the  High  Court  from  any  Court  or 
person."] — An  appUcation  to  a  Divisional  Court 
to  vary  the  findings  of  an  ofl&cial  referee  is  a 
case  '•  where  there  is  a  right  of  appeal  to  the 
High  Court  from  any  Court  or  person  "  within 
the  meaning  of  section  1,  sub-section  5  of  the 
Judicature  Act,  1894,  and  the  determination 
thereof  by  the  Divisional  Court  is  fiinal,  imless 
leave  to  appeal  is  given  by  that  Court  or  by  the 
Court  of  Appeal.  Daglish  v.  Barton,  68  L.  J. 
Q.B.  1044 ;  [1900]  1  Q.B.  284 ;  81  L.  T.  551 ;  48 
W.  R.  60-C.A. 


(7)  Costs. 

Disexetion  of  Arbitrator— Award  Fees — Costs 
of  Bsference.]- Costs  left  to  the  discretion  of 
the  arbitrator,  but  not  dealt  with  by  him,  only 
follow  the  event  when  the  matter  is  referred  by 
the  Court  imder  section  14  of  the  Arbitration 
Act,  and  not  when  the  action  is  stayed  and 
arbitration  is  directed  by  the  Court  imder  the 
submission  of  the  parties,  for  to  such  a  refer- 
ence section  15,  sub-section  2,  does  not  apply. 
Warburg  v.McKerrow,  90  L.  T.  644— Walton,  J. 

Of  Benewing  Lease.— Where  a  lease  is  renew- 
able ''  at  the  cost  of  the  lessee  "  on  payment  of  a 


Action  in  Chancery  Division— Xotion  to 

Set  Aside  Jadgment— Jurisdiction  of  Court  of 
Appeal  to  Entertain  Xotion.]— Where  an  ofiicial 
referee,  under  Order  XL.  rule  2,  directs  judg- 
ment to  be  entered  in  an  action  brought  in  the 
Chancery  Division  and  referred  to  him  imder 
Order  XXXVI.  rule  la,  an  application  to  set 
aside  such  judgment,  imder  Order  XL.  rule  6, 
should  be  made  to  the  Chancery  Division,  and 
not  in  the  first  instance  to  the  Court  of  Appeal. 
Serle  v.  Fardell  (44  Ch.  D.  299)  not  followed. 
Daglish  y.  Bart(m  (68  L.  J.  Q.B.  1044;  [1900] 
1  Q.B.  284)  overruled.  Wynne-Finch  v.  Chaytor, 
72  L.  J.  Ch.  723 ;  [19031  2  Ch.  475 ;  89  L.  T. 
123  ;  62  W.  R.  24— C.A. 
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Ooitf—Order  of  Befbiwnee  and  Award  8il«nt  at 
to  Coftf.] — Where  an  action  is  referred  to  an 
arbitrator  under  section  14  of  the  Arbitration 
Act,  1889,  by  an  order  which  is  silent  as  to 
costs,  and  the  arbitrator  makes  an  award  which 
does  not  deal  with  costs,  the  costs  of  the  action, 
reference,  and  award  follow  the  event,  inasmuch 
as  under  section  15,  sub-section  2  of  the  Act 
the  award  is  equivalent  to  the  verdict  of  a  jur>'. 
Carr  v.  Dougherty,  67  L.  J.  Q.B.  371— Philli- 
more,  J. 

Appeal  from  Qffieial  Befsree — Seonrity  for  Ooiti 
-Inherent  Jorisdiotion  of  the  Oonrt.]— The 
Divisional  Court,  on  an  appeal  from  an  official 
referee,  has  inherent  jurisdiction  to  order  the 
appellant  to  give  security  for  the  costs  of  the 
appeal.  Billingion,  Lim.  v.  Billington,  76  L.  J. 
K.B.  664;  [1907]  2  K.B.  106 ;  96  L.  T.  665 ;  23  j 
T.  L.  R.  473—1). 

Official  Beferee — Appeal  ftrom  Order  at  to  Cotts.] 

^See  Costs. 

Beference  of  Action  to  llaiter  by  Oonient.] — 

See  AppkaIi. 

8.  Repkrrnces  under  Special  and 
Private  Acts. 

Ouster  of  Jorifdietlon  of  Conrti— Private  Act 
— Statutory  Agreement— Corporation— Traden— 
Waiver.]- The  jurisdiction  of  the  Court  may  be 
completely  ousted  by  an  arbitration  enactment 
contained  in  a  private  Act  of  Parliament  or  in 
an  agreement  confirmed  by  such  an  Act,  not 
only  by  express  language  constituting  arbi- 
tration the  only  tribunal,  but  by  necessary 
implication,  where  the  arbitration  provision  is 
for  the  public  good  and  not  for  the  benefit  of 
individuals ;  and  no  deficiency  of  pleading  and 
no  waiver  by  litigants  can  give  the  Court 
jurisdiction  in  such  a  case.  Caledonian  Rail- 
way V.  Qreenock  and  Wemyss  Bay  Railway  (L.  R. 
2  H.L.  Sc.  347)  explained  and  followed  as  a 
direct  authority  for  the  complete  ouster  of  the 
jurisdiction  of  the  Court  in  such  a  case,  not- 
withstanding the  observations  of  Cotton,  L.J., 
and  Bo  WEN,  L.J.,  in  London,  Chatham,  and 
Dover  Railway  v.  South-Eastem  Railway  (68 
L.  J.  Ch.  76 ;  40  Ch.  D.  100).  Crossfield  v. 
Manchester  Ship  Canal  Co.,  73  L.  J.  (Jh.  346 ; 
[1904]  2  Ch.  123 ;  90  L.  T.  667  ;  62  W.  R.  686 ; 
08  J.  P.  421 ;  20  T.  L.  R.  371— C.A. 


modified  remained  unfulfilled  gave  the  traders 
a  right  of  using  the  canal  free  of  toll,  and  clause 
10  contained  an  arbitration  clause  similar  to 
that  contained  in  sub-section  22.  A  difierence 
arose  as  to  the  extent  of  the  company's  obliga- 
tion to  keep  the  river  Mersey  dredged  under 
section  88  as  modified  by  the  agreement,  and 
the  traders,  alleging  the  obligation  to  be  un- 
fulfilled,  claimed  the  right  of  ^ee  navigation 
of  the  canal  and  paid  tolls  under  protest.  In 
an  action  by  the  corporation  and  certain  traders, 
suing  in  both  a  representative  and  an  individual 
capacity,  for  a  declaration  of  rights,  and  (on 
the  part  of  the  traders  in  their  individual 
capacity)  for  repayment  of  the  tolls  improperly 
demanded,  and  damages  for  breach  of  their 
statutory  obligations  hy  the  company, — Held, 
that,  so  far  as  the  action  was  brought  by  the 
corporation,  the  jurisdiction  of  the  Court  was 
completely  ousted  either  by  sub-section  22  of 
section  88,  or  by  clause  10  of  the  agreement. 
Held,  also,  by  Vaughan  Williams,  L.J.,  and 
Btirlino,  L.J.  {dissentiente  Cozens-Hardy, 
L.J.),  that,  so  far  as  the  action  was  brought  by 
the  traders,  the  jurisdiction  of  the  Court  was 
equally  ousted  until  the  difference  had  been 
determined  by  arbitration,  Stirling,  L.J.,  so 
deciding  on  the  ground  that  the  case  was  within 
section  202.  Held,  by  Oozens-Hardy,  L.J., 
that  the  action  lay  by  the  traders.    lb. 

Juritdiction— Private  Aett— Statutory  Agree- 
ment—Corporation— Traden.] — ^The  corporation 
of  Warrington  is  not,  under  the  Manchester 
Ship  Canal  Acts,  1886  and  1896,  entitled  to 
bring  an  action  against  the  Manchester  Ship 
Canal,  but  is  compelled  to  resort  to  arbitration 
as  provided  by  the  Acts  for  the  adjustment  of 
differences  between  the  corporation  and  the 
company.  Crosfield  v.  Manchester  Ship  Canal 
(No.  1),  73  L.  J.  Ch.  637;  [1906]  A.C.  421;  93 
L.  T.  141 ;  64  W.  R.  172 ;  69  J.  P.  441 ;  21 
T.  L.  R.  689— H.L.  (E.) 

Held  also,  that  the  traders  referred  to  in  the 
Acts  were  not  by  the  Acts  excluded  from  access 
to  the  Courts.    lb. 


ITnder   Housing   of    Working 
Local  Government. 


.]—See 


The  Manchester  Ship  Canal  Act,  1886,  s.  88,  | 
enacted  that  for  the  protection  of  the  corpora-  i 
tion  and  traders  of  Warrington  certain  pro-  | 
visions,  "unless  otherwise  agreed  on  between 
the  Corporation  and  the  Company,"  should  have 
effect.    Then  followed  a  number  of  sub-sections 
(inter  alia)  imposing  on  the  Canal  company  the  I 
obligation  of  keeping  dredged  a  portion  of  the  | 
river  Mersey,  and  providing  by  sub-section  22 
that  if  any  difference  should  arise  "  between  ' 
the  Company  and  the  Corporation,"  as  to  the 
true  meaning  of  the  section,  or  as  to  anything  ' 
to  be  done  imder  it,  the  same  should  be  deter-  { 
mined  by  an  arbitrator.    Section  202  also  con-  < 
tained  a  general  arbitration  clause  between  the 
company  and  "  any  person."    In  1896  an  agree- 
ment between  the  company  and  corporation  was 
confirmed  by  the  Manchester  Ship  Canal  Act,  ' 
1896.    This  agreement  somewhat  modified  the  ! 
company's  statutory  obligation  as  to  dredging  j 
the  river  ^fersey,  and  while  that  obligation  as  ' 


ITnder  Public  Health  Aet,  ISIb.^—See  Local 
Government. 

ITnder  Tramwayi  Atit.]—See  Tramways. 

Cofti — ^Light  Bailway.]— The  Arbitration  Act, 
1889,  applies  to  an  arbitration  under  the  Light 
Railways  Act,  1889,  and  not  the  Lands  Clauses 
Act,  1846,  even  though  the  latter  Act  is  in- 
corporated in  the  order  authorizing  the  con- 
struction of  the  light  railway.  The  costs 
therefore  of  the  reference  and  award  are  in  the 
discretion  of  the  arbitrator.  Baxter  v.  Midland 
Railway,  93  L.  T.  638 ;  69  J.  P.  389 ;  21  T.  L.  R. 
708 — A.  T.  Lawrence,  J. 


ARCHITECT. 

Kegligenee  Qt.]—See  Negligence. 
Bemunoration.]—^^^  Work  and  Labour. 
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ARMY  AND  NAVY. 

1.  statutes,  45. 

2.  Oenerallyy  4C. 

3.  Army,  47. 

4.  Navy,  50. 

1.  Statutes. 

(a)  Abmy. 

Anniua  Aet]— 61  &  62  Vict,  c,  lis  the  Army 
(Annual)  Act,  1898. 

62  &  63  Vict.  c.S  is  the  Army  (Annual) 

Act,  1899. 

63  &  64  Vict.  c.  5  M  the  Army  (Annual) 

Act,  1900. 

1  Edw.  7  c.  2  M   the  Army  (Annual) 

Act,  1901. 

2  Edw.  7  c.  2  is   tlie  Army  (Annual) 

Act,  1902. 

3  Edw.   7  c.   4  ts  the  Army  (Annuat) 

Act,  1903. 

— ^  4  Edw.  7  c.   5  i«   the  Army   (AnnuaX) 
Act,  1904. 

5  Edw.  7  c.  2  «s   tlie  Army  (Aimual) 

Act,  1905. 

6  Edw.   7  c.  2  «  the  Army  (Annual) 

Act,  1906. 

7  Edw.  1  c,  2  is  the  Army  (Annual) 

Act,  1907. 

Seierre  Forees.]— 62  k  63  Vict.  c.  40  is  the 
lienerve  Forces  Act,  1899. 

61  &  62  Vict,  c,  9  is  the  Reserve  Forces 

and  Militia  Act,  1898. 


Pfttriotio  Fond.]— 62  &  63  Vict.  c.  45  is  the 
Patriotic  Fund  Act,  1899. 

Exportation  of  Amu.]— 63  &  64  Vict.  o.  44  i^ 
the  Exportation  of  Arjns  Act,  1900. 

War  Loan.]— 63  &  64  Vict.  c.  2  is  the  War 
Loan  Act,  1900,  and  63  <&  64  Vict.  c.  61  is  the 
Supplemental  War  Loan  Act,  1900. 

Falae  Charaetert.]— 6  Edw.  7  c.  5  i^  the 
Seamen's  and  Soldiers'  False  Characters  Act, 
1906. 

Torritorial  Foioof.]— 7  Edw.  7  c.  9  is  the 
Territorial  and  Beserve  Forces  Act,  1907. 

(6)  Navy. 

eroonwich  HofpitaL]— 61  &  62  Vict.  c.  24  is 
the  Oreenunch  Hospital  Act,  1898. 

Haval  Worki.]— 62  &  63  Vict.  c.  42  is  the  Naval 
Works  Act,  1899. 

Haval  Beflerre.]— 63  &  64  Vict.  c.  17  is  the 
Naval  Beserve  (Mobilisation)  Act,  1900,  and  63 
&  64  Vict.  c.  52  is  Die  Naval  Reserve  Act,  1900. 

Haval  Works.]— 1  Edw.  7  c.  39  ia  the  Naval 
Works  Act,  1901. 

Boyal  NaTal  Beiorye.]- 2  Edw.  1  c.  6  is  tlie 
Royal  Naval  Reserve  Act,  1902. 

Kaval  Forces.]— 3  Edw.  7  c.  6  i«  tlie  Naval 
Forces  Act,  1903. 

Kaval  Works.]— 3  Edw.  7  c.  22  is  the  Naval 
Works  Act,  19aS. 

5  Edw.  7  c.  20  is  ^^  Naval  Works  Act, 

1905. 

2.  Generally. 


-  63  &  64  Vict.  c.  42  is  the  Reserve  Forces 
Act,  1900.  I 

-  6  Edw.  7.  c.  11  is  the  Reserve  Forces  Act,  I 
1906. 


ICartial  Law- Supersession  of  Oiyil  Tribunals.] 

— Where   war  actually  prevails    the  ordinarj' 

Courts  have  no  jurisdiction  over  the  action  of 

the  military  authorities,  and  the  mere  ^t  that 

some  of  the  ordinary  Courts  are  open  is  not 

t  sufficient  to  constitute  a  time  of  peace,  and 

FoUoe  EaserrUts.]-^  &  64  Vict.  c.  0  is  the  \  thereby  to  exclude ^e  operat^n  of  martial  law. 

Police  Reservists  (Allowances)  Act,  1900.  i^«^?*?  (^-  f -i^-  General  Officer  Comn^nding 

^  '       '  ,  the  Ij%nes  of  Communtcatton,  71  L.  J.  P.C.  42 ; 

XiUtU  and  Yeomanry.]- 1  Edw.  7  c.  14  is  the    [1902]  A.C.  109 ;  85  L.  T.  734 ;  50  W.  R.  273— 

Militia  and  Yeomanry  Act,  1901.  '  PC. 

2  Edw.   7  c.  39  is    the    Militia   and  I      Under  the  Petition  of  Right  a  state  of  peace 

Yeomanry  Act,  1902.  |  is  the  necessary  condition  of  the  illegality  of 

I  unconstitutional  procedure.    lb, 
Volnnteers.]— 63  &  64  Vict.  c.  39  is  the  Volun-  ! 

leer  Act,  1900.  Special  Leave  to  Appeal.— Special  leave 

<  to  appeal  from  an  order  refusing  to  interfere 

lEiUtary  Works.]— 62  &  63  Vict.  c.  41  is  the    with  the  custody  by  the  military  authorities  of  a 

Military  Works  Act,  1899.  I  person  arrested  by  military  authority  refused,  it 

■I  t:ij      rr      ^/x  •   ii     n^-,..        yrr   i     a  .     appearuig  that  War  had  at  the  time  and  place  of 

1^1       ^  ''•  ^  "  ^'^  Military  Works  Act,    tgrarreTt  been  and  was  still  raging.    lb, 

'      -— —  Resident  Magistrate  Actinsr  as  Adminis- 

la^"^*  ^""-^^^^  Military  Works  Act,    ^^^^^  ^f  lUrtial  Law-Eeoord-AppUoation  to 

^^^'  Beyiew  in  Civil  Conrt.] — There  is  no  jurisdiction 

MiUtary  Lands.]-63  &  64  Vict,  c,  66  is  the    in  a  civil  Court  to  review  a  sentence  or  judgment 

xnuinr^t  T  n-^m  A^-t  lom  of  a  Court  of  martial  law.  A  martial  law  Court  is 

Military  Lands  Act,  1900.  ^^^  ^  ^^^  ^^  ^^^^^^  ^^^  ^^^  administrator, 

3  Edw.  7  c.  47  is  the  Military  Lands    even  though  he  happen  to  be  also  a  civil  magis- 

Act,  1903.  trate,  and  describe  himself  in  a  memorandum 

as  acting  in  the  double  capacity,  must  be  taken 
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to  have  acted  solely  in  the  administration  of 
martial  law.  Att.-Gcn,  of  the  Cape  of  Good 
Hope  V.  Van  Reenen,  73  L.  J.  P.C.  13;  [1904] 
A.C.  114 ;  89  L.  T.  591 ;  20  T.  L.  R.  90— P.C. 

Effect  of  War  on  Cknitraetf — Mere  Imminenoe 
of  War  not  Bnfflcient— Pnblie  Folioj.]— The  law 
recognises  a  state  of  peace  and  a  state  of  war, 
but  knows  nothing  of  an  intermediate  state 
which  is  neither  one  thing  nor  the  other ;  and 
though  the  efEect  of  war  is  to  dissolve  contracts 
and  put  an  end  to  commercial  relations  between 
the  subjects  of  the  belligerent  Powers,  the  actual 
existence  and  not  the  mere  imminence  of  war 
at  the  time  of  the  creation  of  the  contract  is 
necessary  to  bring  about  such  a  result.  It  is 
for  the  State  and  its  rulers  and  not  for  private 
individuals  to  set  up  a  standard  and  to  deter- 
mine questions  of  public  policy.  In  these 
matters  the  individual  must  conform  to  the 
rule  and  guidance  of  the  State.  Janson  v. 
Driefontein  Consolidated  Mines,  71  L.  J.  K.B. 
857;  [1902]  A.C.  484;  87  L.  T.  372;  61  W.  R. 
142;  7  Com.  Cas.  268~H.L.  (E.) 

Defence  Works— Land  Compnlsorily  Taken — 
«  Compensation  '* — Injnrioiu  Affection.]— Where 
land  IS  compulsorily  acquired  by  the  Govern- 
ment for  defence  purposes  under  the  Defence 
Acts,  the  owner  of  the  land  taken  is  entitled  to 
compensation  in  respect  of  any  injurious  affec- 
tion of  his  adjoining  lands.  Beg.  v.  Abbott 
([1897]  2  Ir.  R.  862)  and  Ned's  Point  Battery, 
In  re  ([1903]  2  Ir.  R.  192)  followed.  Blundell 
v.  Jiegem,  74  L.  J.  K.B.  91 ;  [1905]  1  K.B.  516; 
92  L.  T.  53;  53  W.  R.  412;  21  T.  L.  R.  14^- 
Ridley,  J. 

Defence  Acts— Artillery  Bange  and  Camp— 
Compensation— Other  Lands  of  Owner  Iqjorionsly 
Affected.] — Where  lands  are  compulsorUy  taken, 
under  the  Defence  Code,  for  use  as  a  camp  and 
artillery  range,  compensation  may  be  allowed 
for  depreciation  in  value  of  other  lands  of  the 
same  owner  not  taken,  resulting  from  the  natural 
and  ordinary  use  of  the  lands  taken  as  such 
camp  and  range.  In  estimating  such  compensa- 
tion regard  may  be  had  to  loss  of  privacy  and 
amenity,  and  the  vulgarisation  of  the  neigh- 
bourhood, by  the  establishment  of  a  camp,  but 
not  to  loss  or  injury  from  apprehended  trespass 
by  soldiers  or  their  friends  to  other  lands  of  the 
same  owner.  Compensation  may  be  allowed  for 
injury,  caused  by  the  nature  of  the  artillery 
range,  to  a  fishery  attached  to  the  ownership  of 
the  lands  not  taken.  Semble,  compensation 
may  be  allowed  for  injury  to  an  incorporeal 
hereditament,  such  as  a  several  fishery.  Ned's 
Paint  Battery,  In  re,  [1908]  2  Ir.  R.  192— 
K.B.  D. 

8.  Army. 

Soldiers'  Pay— Beryice  in  South  African  War 
—Sate  of  Fay— -Agreement  with  Colonial  Oovem- 
ment— Fart  Payment  by  Imperial  Ooremment] 
— Service  in  the  army  or  in  Colonial  contingents 
incorporated  with  the  army  is  service  under  the 
King,  and  the  King  is  paymaster,  whether  the 
supplies  are  granted  by  the  Imperial  or  a 
Colonial  Legislature.  \{%Uiains  v.  Uowarth, 
74  L.  J.  P.C.  115;  [1905]  A.C.  551;  93  L.  T. 
115 ;  21  T.  L.  R.  670— P.C.  | 

The  respondent  served  with  the  troops  sent 
from  New  South  Wales  to  South  Africa  under 


an  agreement  with  the  Government  of  the 
Colony  by  which  he  was  to  receive  lOs.  a  day. 
Whilst  he  was  on  active  service  he  received 
4s.  Qd.  a  day  from  the  Imperial  Government : — 
Held,  that  this  payment  was  in  part  discharge 
of  the  10».  a  day  under  the  contract.    lb, 

ITnlawftil  Possession  of  Begimental  Keeessaries 
— Personal  Knowledge  of  Pawnbroker.]— In  a 
prosecution  for  a  contravention  of  section  156, 
sub-section  2  of  the  Army  Act,  1881,  it  is 
not  necessary  to  prove  personal  knowledge  on 
the  part  of  the  accused  that  the  regimental 
necessaries  described  in  the  complaint  were  in 
his  possession.  Therefore,  a  pawnbroker  who 
had  throe  shops,  in  one  of  which  certain  regi- 
mental necessaries  were  pawned,  was  held 
liable,  although  he  had  no  personal  knowledge 
that  the  articles  had  been  pawned  or  were  in 
anv  of  his  premises.  O'Brien  v.  Mac^regw, 
5  F.  (Just.  Cas.)  74— Ct.  of  Justy. 

Bifle  Bange — Knisanoe  — Foreshore — ^Artillery 
and  Bifle  BSinges  Act,  1885.]— The  firing  on  a 
rifie  range  near  the  sea  leased  by  a  certain  corps 
of  volunteers,  and  sanctioned  by  the  Secretary 
of  State  for  War,  made  the  foreshore  in  the 
\'icinity  of  the  targets  unsafe  for  persons  passing 
along  the  foreshore.  The  public  had  from  time 
immemorial  used  this  part  of  the  foreshore  for 
recreation  and  as  a  means  of  passage.  The 
consent  of  the  Board  of  Trade  under  section  8 
of  the  Artillery  and  Rifle  Ranges  Act,  1885,  had 
not  been  obtained  to  any  by-laws  made  by  a 
Secretary  of  State  restricting  the  use  of  the 
foreshore  by  the  public  in  order  that  the  range 
might  be  used  as  such  : — Held,  that  a  member 
of  the  public  was  entitled  to  interdict  against 
the  use  of  the  rifle  range.  Fergusson  v.  Pollock, 
3  F.  1140— Ct.  of  Sess. 

PnbUc  Bead— XiUtary  Lands  Act,  1898.] 

— A  member  of  the  public  was  held  entitled  to 
interdict  against  the  use  of  a  rifle  range  by  volun- 
teers in  respect  that  the  noise  of  the  firing  was 
a  source  of  danger  to  horse  trafiic  on  a  public 
road  in  the  vicinity,  and  that  the  consent  of  the 
road  authorities  had  not  been  obtained  under 
section  16  of  the  Military  Lands  Act,  1892.    lb. 

Gift  to  Officers*  Mess  for  ITpkeep  of  Library.] — 
Gift  of  residuary  estate  for  upkeep  of  a  mess 
library  held  to  be  a  charitable  gift  within  the 
Statute  of  Elizabeth  (43  Eliz.  c.  4).  Good,  In 
re;  Harington  v.  Watts,  74  L.  J.  Ch.  512; 
ri905]  2  Ch.  60;  92  L.  T.  796;  53  W.  R.  476 ; 
21  T.  L.  R.  45a-Farwell,  J. 

Gift  of  Houses  for  ITse  of  Former  Officers — 
Perpetuity.]— Gift  of  leasehold  houses  for  old 
officers  of  a  regiment  at  a  small  rent  held  void 
for  perpetuity.  Income  Tax  Commissioners  v. 
Pemsel  (61  L.  J.  Q.B.  265;  [1891]  A.C.  583) 
discussea  and  explained.  Stratheden,  In  re 
(63  L.  J.  Ch.  872  ;  [1894]  3  Ch.  265),  approved. 
lb. 

Volunteer  Corps— Training  or  Exercising  in 
Oamp  with  Begular  Forces— Period  dnrhigwliif  h 
Training  Continues— **  Persons  subject  to  XiUtary 
Law  as  Soldiers  "—Arrest  of  Yoluntaer  for  Alleged 
Larceny— Detention  in  XiUtary  Custody  Else- 
where than  in  Camp— Legality  of  Order  for  De- 
tention.]— Upon  the  true  construction  of  section 
176  of  the  Army  Act,  1881,  members  of  volun- 
teer forces  of  the  United  Kingdom  who  attend 
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a  training  or  exercise  in  camp  >vith  a  portion  of 
the  regular  forces,  commence  such  training  or 
exercise  as  soon  as  each  member  of  such  volim- 
^r  forces  falls  in  and  forms  up  with  his  com- 
rades as  a  regiment  under  arms  and  under 
command  in  order  to  carry  out  such  training  or 
exercise,  and  the  members  of  such  volunteer 
regiment  continue  subject  to  military  law  as 
floldiers  as  long  as  the  regiment  remains  under 
arms  and  under  command— that  is,  until  the 
regiment  or  particular  company  has  reached  its 
homeward  destination  and  has  been  finally  dis- 
missed. Marks  v.  Frogley,  67  L.  J.  Q.B.  605 : 
[1898]  1  Q.B.  888 ;  78  L.  T.  607 ;  46  W.  R.  548  ; 
19  Cox  C.C.  91— C.A. 

An  order  given  by  an  officer  in  command  of 
a  volunteer  corps  to  arrest,  within  the  actual  | 
boundaries  of    the  camp,  a  member  of  such 
corps  upon  a  charge  of  larceny  alleged  to  have 
been  committed  whilst  such  camp  is  breaking 
up,  and  to  escort  him  in  military  custody  in  a 
military  train,  then  on  the  point  of  starting,  1 
for  the  conveyance  of  the  corps  to  its  homo  ' 
destination,  and,  on  arrival  at  the  railway  station  | 
nearest  his  home,  to  escort  him  to  the  police 
station  and  hand  him  over  to  the  civil  authority,  , 
is  an  order  which  such  officer  can  lawfully  give 
under  section  176  of  the  Army  Act,  1881,  and  ' 
article  374  of  the  Regulations  for  the  Volunteer 
forces,  inasmuch  as  at  the   time  when  such 
order  is  given  the  person  so  arrested  is  subject 
to  military  law  as  a  soldier.    16.  ' 

Such  arrest  and  ultimate  detention  in  civil  ' 
custody  can  also  be  justified  under  section  158  i 
of  the  Army  Act,  1881,  and  it  is  not  necessary  I 
under  that  section  that  an  offence  should  have 
been  actually  committed,  for  the  section  applies 
to  a  case  where  an  offence  is  alleged  to  have 
been  committed.    lb, 

Yoliinteeri — Supply  of  Goodi  to  Corps — Per-  , 
Moal  Liability  of  Officer  Cemmandixig.J— Where 
goods  supplied  to  a    volunteer    regiment  are 
ordered  by  or  on  behalf  of  the  officer  com- 
manding,  that  officer  is  personally  liable  for  ! 
their  price.     Samuel  v.  Whetherly,  76  L.  J.  K.B.  I 
357  ;  [1907]  1  K.B.  709 ;  96  L.  T.  552 ;  23  T.  L.  R. 
280— Walton,  J.    Affirmed  in  C.A.  on  a  finding 
of  fact,  77  L.  J.  K.B.  69 ;  [1908J  1  K.B.  184  ;  98  ! 
L.  T.  169 ;  24  T.  L.  R.  160.  | 

Turnpike  Bead— Toll — Exemption  —  Carriage 
«*  Employed  "in  Her  Majesty's  MiliUry  Serriee—  | 
Private  Carriage  of  Officer  ITsed  by  Him  on  ! 
Ihity.] — The  private  carriage  of  an  officer  of 
her  Majesty's  regular  forces,  used   by  him  in 
the  discharge  of  his  official  duties,  he  not  being  , 
in  receipt  of  or  entitled  to  any  government 
allowance  for  such  a  carriage  nor  entitled  to  ' 
hire  such  a  carriage  at  the  cost  of  the  Govern- 
ment,   is    not  "employed"   in  her  Majesty's 
military  service  within  the  meaning  of  section 
143  of  the  Army  Act,  1881,  and  consequently, 
in  passing  along  a  turnpike  road,  is  not  exempted 
by  that  section  from  payment  of  a  statutory 
toll  payable  on  such  road.     Craig  v.  Nicholas^ 
69  L.  J.  Q.B.  608 ;  [1900]  2  Q.B.  444  ;  82  L.  T. 
765;  49  W.  R.  48 ;  64  J.  P.  569;  19  Cox  C.C. 
626— D. 

Paving  and  Sewerage  Ezpensea  —  Premises 
Used  as  Headquarters  of  Volunteer  Battalion — 
Liability  of  Legal  Owner.]— The  commanding 
officer  of  a  volunteer  corps  who  acquires  pre- 
mises by  virtue  of  -the  Volunteer  Act,  1863, 
for  the  use  of  the  corps  is  not  liable  under 


I  section  150  of  the  PubUc  Health  Act,  1876,  as 
owner  of  the  premises,  to  pay  the  apportioned 
part  of  the  expense  of  sewering  and  paving  the 
street  upon  which  the  premises  abut,  inasmuch 
as  the  premises  are  owned  upon  behalf  of  the 
Crown,  which  is  not  boimd  by  the  provisions 

I  of   the  section.      Homsey    Urban   Council  v. 

i  Hennell,  71  L.  J.  K.B.  479 ;  [1902]  2  K.B.  73 ; 
86  L.  T.  423 ;  60  W.  R.  621 ;  66  J.  P.  613— D. 

^  In  order  that  a  pecimiary  burden  may  be 
imposed  upon  Crown  property  by  statute,'  the 

I  Crown  must  be  expres.sly  named  or  it  must 
appear  by  necessary  implication  that  the  Crown 
has  agreed  or  is  intended  to  be  bound ;  and  tbo 

,  in.sertion  of  a  particular  protecting  clause  is  not 

;  of  itself  sufficient  to  sbew  that  only  tbe  class  of 
property  included  within  it  was  intended  to  l)e 
exempt.     lb. 

Committal  Order  against  Army  Officer.]— SV^ 
Debtors  Act. 

I      Coorts-martial  —  Leave     to     Appeal.]  -    See 
I  Tilonko  v.  Att.-Gen.  for  Natal,  jmt,  Colony. 

Bating  Drill  JLaXLl—See  Poor  Law. 

Soldier's  Will— What  \»,y-See  Will. 

Volunteer  Brill  Hall— Exemption  firom  Bates.] 
— See  Poor  Law. 


4.  Navy. 

Xaking  False  Statement  —  Joining  Boyal 
Naval  Beserve— '<  ITaval  service."]— The  words 
"  naval  ser\ice  '*  in  section  16  of  the  Naval 
Enlistment  Act,  1863,  do  not  include  service  in 
the  Royal  Naval  Reserve.  A  person,  therefore, 
is  not  liable  to  be  proceeded  against  under  that 
section  for  making  a  false  statement  on  joining 
the  Ro}'al  Nav^l  Reserve.  Westhorpe  v.  Powley, 
74  L.  J.  K.B.  150;  [1905]  1  K.B.  286;  92  L.  T. 
57;  63  W.  R.  366;  69  J.  P.  77 ;  20  Cox  C.C. 
747  ;  21  T.  L.  R.  162— D. 


ABRANQEMENT,  DEEDS 
OP. 

See  Bankruptcy. 


ASSIGNMENT. 

1.  Citose  in  Action,  50. 

(a)  Wh<it  Assignable,  50. 
(6)  Absolute  Assignment  or  by  Way  of 
Security,  63. 

(c)  Equitable  Assignments,  56. 

(d)  J^orities,  67. 

2.  Other  Cases,  59. 

1.  Chose  in  Action. 

(a)  What  Assignable. 

VMpotiable  Instmment— Votiee  of  Assignment 
— Xflfeot  of. ]— Notice  to  a  debtor  who  has  given  a 
negotiable  instrument  for  his  debt  tbat  the  debt 
has  been  assigned  by  the  creditor  can  be  dis- 
regarded by  the  debtor,  even  if  the  creditor  who 
has  assigneid  the  debt  is  the  holder  of  the  negoti- 
able instrument.    Bence  v.  Shearman,  67  L.  J. 
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Ch.  613 ;   [1898]  2  Ch.  582 ;  78  L.  T.  804 ;  47 
W.  R.  350— C.A. 

Barortion— Contract  to  SoU.]— Where  a>  con- 
tract to  sell  a  reversion  is,  before  breach,  abso- 
lutely assigned  by  the  purchaser,  the  assignee 
can  sue  the  vendor  in  his  own  name  under 
section  25,  sub-section  6  of  the  Judicature  Act, 
1878,  for  a  breach  of  contract  arising  after  the 
assignment.  Torkington  v.  Magee^  71  L.  J. 
K.B.  712 ;  [1902]  2  K.B.  427  ;  87  L.  T.  804— D. 
Reversed  on  the  facts.  TorkingUm  v.  Magee^ 
72  L.  J.  K.B.  336 ;  [1903]  1  K.B.  644 ;  88  L.  T. 
443— C.A. 

If otioe  to  Treat — Damage  Done  in  Ezereite  of 
Statutory  Fowen— Aesigninent  of  Bight  to  Cknn- 
pensation.] — A  right  to  compensation  for 
damage,  arising  directly  by  reason  of  a  notice 
to  treat  given  by  a  railway  company  under 
section  68  of  the  Lands  Clauses  Act,  1845,  and 
which  damage  might  be  done  in  the  lawful 
exercise  of  statutory  powers  conferred  upon  the 
company,  is  a  legal  chose  in  action  within  the 
meaning  of  sub-section  6  of  section  25  of 
the  Judicature  Act,  1873,  and  is  capable  of 
being  assigned  tmder  that  sub-section.  Dawson 
v.  Great  Northern  and  City  Bailway,  74  L.  J. 
K.B.  190 ;  [1905]  1  K.B.  260 ;  92  L.  T.  137  ;  69 
J.  P.  29;  21  T.  L.  R.  114^C.A.  Reversing 
Wright,  J.,  21  T.  L.  R.  114. 

Fund  in  Court— Auignment  of  Share— De&o- 
tlTe  Title — Snbeeqnent  Acquisition  of  Good 
Title.] — Where  a  person  purports  to  convey  one- 
sixth  of  a  fund  in  Court  representing  real 
estate,  though  only  entitled  to  one  ninth  share, 
and  afterwards  becomes  entitled  to  one  sixth, 
the  Court  will  make  the  good  title  subsequently 
acquired  available  to  make  the  assignment 
effectual.  Noel  v.  Bewley  (3  Sim.  103)  followed. 
Hoffe's  Estate  Act,  In  re,  82  L.  T.  666;  48 
W.  R.  507— Kekewich,  J. 

Contract- AMignabilitj.]- A.,  who  was   the 
owner  of  a  patent  for  the  construction  of  a 
machine,  supplied  and  erected  a  machine  for  | 
the  respondent.    Afterwards  he  assigned  the 
patent  to  the    appellant  company,  **  together 
with  the  benefit  of  all  contracts  and  conces-  | 
sions."    The  company,  with  the  consent  of  A., 
sued  the  respondent  for  the  price  of  the  machine  j 
supplied  to  him: — Held,  that  the  action  was  ; 
not  maintainable.    International  Fibre  Syndi- 
cate V.  Dawson,  84  L.  T.  803— H.L.  (Sc.)  j 

Contract  to  Pave  Streets  and  Xaintain  ' 

Faying  for  Fixed  Feriod.]— A  company  which  had  ' 
enter^  into  a  contract  to  pave  certain  streets  i 
and  maintain  the  surface  in  good  condition  for  , 
a  term  of  years,  was  held  entitled  to  assign  the 
execution  of  the  contract  in  respect  that  in  such  ' 
a  contract  there  was  no  delectus  personce.  \ 
AsphaUic  Limestone  Concrete  Co.  v.  Olasgoio 
Corporation,  [1907]  S.  C.  463— Ct.  of  Sess. 

Vew  Company  taking  over  Bosinetf  of 

Old  Company.] — A  contract  for  the  supply  of 
materials  during  a  term  of  fifty  years,  or,  if  the 
source  of  supply  should  fail,  for  thirty-five  years  i 
at  least,  is  an  assignable  contract ;  and  where 
the  company  to  which  the  materials  are 
supplied  and  with  which  the  contract  was  made 
transfers  its  business  to  a  new  company,  the 
latter  is  entitled  to  the  benefit  of  the  contract 


(Lord  Robbbtson  dissenting).  Tolhurst  v. 
Associated  Portland  Cement  Manufacturers,  72 
L.  J.  K.B.  834;  [1908]  A.C.  414;  89  L.  T.  196; 
52  W.  R.  143— H.L.  (E.)  Reversing  Tolhurst 
V.  Associated  Portland  Cement  Man/ufacturers, 
71  L.  J.  K.B.  949;  [1902]  2  K.B.  660 ;  87  L.  T. 
465 ;  51  W.  R.  81— C.A. 

to    Supply    Ooodi    at   Forehaser  may 

Beqnire  for  Hie  Bniinest— Agreement  by  Far- 
chaser  not  to  Bny  Similar  Goods  firom  Others — 
Assignment  of  Fnrohaser's  Business— Bight  of 
Assignee  to  Beqnire  Supply  of  Goods  firom 
Yento.] — The  defendant  contracted  with  K., 
a  cake  manufacturer,  to  supply  him  with  all 
the  eggs  of  a  specified  quality  *'  that  he  shall 
require  for  manufacturing  purposes  for  one 
year,"  K.  undertaking  not  to  purchase  eggs 
from  any  other  merchant  during  the  year  so 
long  as  the  defendant  was  ready  to  supply 
them.  During  the  year  K.  transferred  his 
business  to  a  company,  whereupon  the  defen- 
dant claimed  to  be  discharged  from  his  con- 
tract, and  refused  to  supply  any  more  eggs 
either  to  K.  or  to  the  company.  In  an  action 
brought  by  K.  and  the  company,  as  co-plaintiffs, 
for  breach  of  the  contract, — Held,  that  the 
defendant's  contract  was  with  K.  personally ; 
that  the  benefit  of  it  was  not  assignable ;  and 
that  the  defendant  was  discharged  from  his 
obligation.  Tolhurst  v.  Associated  Portland 
Cement  Manufacturers  (72  L.  J.  K.B.  834 ;  [1903] 
A.C.  414)  distinguished.  Kemp  v.  Baerselman, 
75  L.  J.  K.B.  873 ;  [1906]  2  K.B.  604— C.A. 

Vendor   and    Furohaser  —  Assignment 

by  Vendor— Fayment  by  Common  Consent  to 
Assignee— Failure  of  Consideration— Liability  of 
Assignee.] — Under  a  contract  of  sale  money  due 
to  the  vendor  was  by  common  consent  paid  by 
the  purchaser  to  a  "third  person  to  whom  the 
vendor  executed  an  assignment  of  the  contract. 
Periodical  payments  were  also  made  by  the 
piurchaser  to  the  assignee  to  be  applied  for  a 
specified  purpose.  There  was  a  failure  of  con- 
sideration on  the  part  of  the  vendor  which 
would  have  entitled  the  purchaser  to  repayment 
from  him : — Held,  that  the  purchaser  was  not 
entitled  to  repayment  from  the  assignee  of  the 
money  paid  by  common  consent  or  of  the 
periodical  payments  in  so  far  as  they  were  in 
fact  appropriated  to  the  specified  purpase. 
Mackusick  v.  Fleming,  73  L.  J.  Ch.  826 ;  90 
L.  T.  101 ;  20  T.  L.  R.  263— H.L.  (E.) 

Vendor  and  Furchaser— Xoney  Faid  by 

Furohaser  to  Assignee— Bescission— Failure  of 
Consideration— Xoney  Had  and  Beoeived.]- Pay- 
ments  made  by  a  purchaser  on  account  of 
moneys  payable  to  the  vendor  under  the  con- 
tract, to  a  third  person  who  is  assignee  of  or 
interested  in  the  vendor's  contract  can,  on 
total  failure  of  the  consideration,  be  recovered 
by  the  purchaser  in  an  action  for  money  had 
and  received  to  his  use  from  such  third  person, 
though  he  was  not  a  party  to  the  contract. 
Aberaman  Ironworks  v.  Wickens  (L.  R.  4  Ch. 
101)  distinguished  and  explained.  Fleming  v. 
Loe,  70  L.  J.  Ch.  805;  [1901]  2  Ch.  594;  85 
L.  T.  480;  50  W.  R.  55— Cozens-Hardy,  J. 
Reversed  on  fects,  71  L.  J.  Ch.  687 ;  [1902]  2 
Ch.  359;  87  L.  T.  213— C.A. 

Fersonal  Covenant — ^Botioe — ^Tied  House — 

Lessee's  Covenant.]— .Spm6^,  a  covenant  by  the 
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lessee  of  a  beerhouse  that  he  will  during  the 
tenancy  purchase  from  the  landlords  and  their 
successors  in  business  all  ale,  beer,  porter,  &c., 
and  will  not  at  any  time  directly  or  indirectly 
sell  on  the  premises  any  ale,  beer,  porter,  &c., 
other  than  such  as  shall  have  been  so  bona  fide 
purchased,  is  a  personal  contract  binding  on 
the  lessee,  and  the  benefit  of  it  could  have  been 
assigned  in  equity  before  the  Judicature  Act, 
1875,  and  the  assignees  could  sue  upon  it  if 
there  had  been  an  absolute  assignment  thereof 
to  them  in  writing  signed  by  the  assignor,  of 
which  express  notice  in  writing  had  been  given 
to  the  lessee.  Manchester  Brewery  Co.  v.  Coombs, 
70  L.  J.  Ch.  814;  [1901]  2  Ch.  608-Farwell,  J. 

Claim  for  Damagei— "  DebU '*— "  IffoeU  "— 
**C<mtiaetf  and  engagements."]  —  A  person 
having  a  claim  agamst  the  defendants  for 
unliquidated  damages  for  breach  of  contract 
became  bankrupt,  and  his  trustee  in  bankruptcy 
assigned  to  the  plaintiff  the  bankrupt's  busi- 
ness and  goodwill,  together  with  "tne  plant, 
Htock-in-trade,  book  and  other  debts,  securities, 
moneys,  credits,  effects,  contracts  and  engage- 
ments to  which  the  vendor  as  such  trustee  is 
entitled  in  connexion  with  the  said  respective 
business  " : — Held^  that  the  assignment  included 
the  claim  for  damages.  Ogdens  v.  Weinberg,  96 
Ti.  T.  567 ;  22  T.  L.  R.  729— H.L.  (E.) 

(h)  ABROLrTB  Assignment,  or  by  Way 
OP  Security. 

Debt— Tnut  in  Fayonr  of  Assignor— ABtignee 
IVUdng  no  Benefleial  Interest— Piirpoie  of  Ai- 
lignee  to  ICake  Debtor  Bankrupt— Maintenanoe— 
Pnblio  Foliey.] — The    plaintiff,  being  satisfied 
that  it  was  for  the  best  interests  of  a  company,  | 
of  which  he  was  a  shareholder  and  director, 
that  the  defendant,  a  co-director  of  the  com-  I 
pany,    should    be    removed  from    the    board,  \ 
obtained  from  creditors  of  the  defendant  an 
absolute  assignment  in  writing  of  the  debts 
due    to  them  from  the   defendant,  with  the 
object  of  making  the  defendant  a  bankrupt,  . 
and  so  removing  him  from  the  board.    The 
assignment  was  made  in  consideration  of   a  ' 
covenant  by  the  plaintiff  that  in  case  he  should  ; 
be  able  to  recover  the  amount  of  the  debts  he 
would  inmiediately  pay  over  to  the  assignors 
the  respective  amounts,  or  so  much  thereof  as  | 
he  might  be  able  to  recover,  after  payment  of  > 
all  costs  necessarily  incurred  by  him.    Notice 
in  writing  of  the  assignment  was  given  to  the 
defendant : — Held,  that,  upon  the  authority  of 
Comfort  V.  Betts  (60  L.  J.  Q.B.  656;  [1891] 
1  Q.B.  787),  the  plaintiff  was  entitled  to  main-  ' 
tain  an  action  upon  the  assignment;  and  (by  < 
Mathew,  L.J.,  and  Cozens-Habdy,  L.J.)  that, 
as  the  plaintiff  was  simply  asserting  a  legal 
right  consequential  upon  the  possession  of  pro-  | 
perty  which  had  been  validly  assigned  to  him, 
his  action  was  not  open  to  the  objection  of 
maintenance,  or  otherwise  such  that  upon  the  | 
grounds  of  public  policy  the  Court  ought  to  i 
refuse  its  assistance.    Fiteroy  v.  Cave,  74  L.  J. 
K.B.  829;   [1905]  2  K.B.  864 ;  98  L.  T.  499 ; 
54  W.  R.  17 ;  21  T.  L.  R.  612— C.A. 

Xoneyinnder  Building  Contraet—Judiea- 

tnxe  Aet,  1878,  i.  26,  ■nb-s.  6.]— The  plaintiff,  a 
builder,  who  had  entered  into  a  building  contract 
with  the  defendants,  executed  an  assignment 
in  the  following  terms  in  favour  of  his  linkers : 


"  In  consideration  of  your  continuing  a  banking 
account  with  me  .  . .  and  by  way  of  continuing 
security  to  you  for  all  moneys  due  or  to  become 
due  to  you  from  me  ...  I  hereby  assign  to  you 
all  moneys  due  or  to  become  due  to  me  from 
[the  defendants]  under  or  by  virtue  [of  the  said 
building  contract].  And  I  hereby  empower  you 
on  my  behalf  and  in  my  name  to  settle  and 
adjust  all  accounts  in  connection  with  the 
works  and  matters  aforesaid,  to  give  effectual 
receipts  for  the  moneys  hereby  assigned  .  .  , 
also  if  necessary  to  sue  for  or  take  such  other 
steps  as  you  may  think  necessary  for  enforcing 
payment  of  the  moneys  hereby  assigned.  .  ,  . 
And  I  hereby  undertake  at  your  request  and  my 
cost  to  do  and  execute  aU  such  further  acts 
deeds  and  things  as  you  may  reasonably  require 
for  giving  full  effect  to  the  security  hereby 
created " :—fleW,  that  this  was  an  "absolute 
assignment "  within  section  25,  sub-section  6  of 
the  Judicature  Act,  1878,  and  that,  therefore, 
the  plaintiff  was  not  entitled  to  sue  the  defen- 
dants in  respect  of  a  balance  alleged  to  be  due 
to  him  under  the  building  contract.  Huglies 
V.  Pump  House  HoUl  Co,  (No.  1),  71  L.  J.  K.B. 
680 ;  [1902]  2  K.B.  190;  86  L.  T.  794  ;  50  W.  R. 
660— C.A. 

ITotico— Letter  Bixeeting  Faymont  to  a 

Creditor— Aeknowledgment  by  Creditor.]- K.  & 
Co.,  who  owed  money  to  the  plaintiffs,  sold  goods 
to  the  defendants.  On  January  6  K.  &  Co.  wrote 
to  the  plaintiffs  inclosing  a  printed  document, 
which  they  requested  the  plaintiffs  to  forward 
to  the  defendants  for  their  signature.  This 
document  consisted  of  two  detochable  parts: 
one  part  was  signed  by  K.  &  Co.,  and  was 
addressed  to  the  defendants,  and  requested 
them  to  sign  the  attached  letter  and  to  forward 
the  same  to  the  plaintiffs ;  the  other  part  (the 
attached  letter)  was  addressed  to  the  plaintiffs, 
and  was  in  these  terms :  **  Herewith  we  beg  to 
confirm  that  we  shall  remit,  subject  to  the 
approval  of  the  goods,  the  amount  of  invoices— 
viz.  869Z.  and  8,268Z.,  for  75  packages  of  raw 
rubber,  received  to-day  from  K.  &  Co.,  when 
due,  direct  to  your  ^ood  selves  for  account  of 
K.  &  Co."  The  plamtiffs,  on  January  7,  for- 
warded this  printed  document  to  the  defendants, 
and  it  was  signed  on  their  behalf  and  returned 
to  the  plaintiffs.  The  defendants  failed  to  pay 
the  sum  of  8,268Z.  to  the  plaintiffs,  who  brought 
an  action  to  recover  it : — Held,  that  K.  <fc  Co.'s 
letter  of  January  6,  together  with  the  printed 
document  inclosed,  amounted  to  an  absolute 
assignment  within  section  25,  sub-section  6  of 
the  Judicature  Act,  1878,  and  that  there  was 
written  notice  to  the  defendants  within  that 
section.  Brandt  v.  Dunlop  Rubber  Co.,  8  Com. 
Cas.  174r— Walton,  J. 

Power  to  Aitignee  to  Sue.]— A  document, 

purporting  to  be  an  assignment  of  a  debt  or  legal 
chose  in  action  as  security  for  the  repayment  of 
a  loan,  and  empowering  the  assignee  to  sue 
either  in  his  own  name  or  in  that  of  the  assignor, 
— Held,  not  to  be  an  absolute  assignment  with- 
in section  25,  sub-section  6  of  the  Judicature 
Act,  1878.  Mercantile  Bank  of  London  v. 
Evans,  68  L.  J.  Q.B.  921 ;  [1899]  2  Q.B.  618 ; 
81  L.  T.  876— C.A. 

Written  Bequest  to  Debtor  to  Sign  Promise 

to  Pay  Debt  to  Third  Person.]— A  firm  of  mer- 
chants, having  sold  goods,  sent  to  a  firm  of 
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bankers,  in  accordauce  with  an  arrangement 
which  they  had  with  them,  a  document,  with  a 
counterpart  attached  thereto,  which  they  re- 
quested them  to  forward  to  the  purchasers  of 
the  goods.  The  bankers  forwarded  to  the  pur- 
chasers the  document,  the  first  part  of  which 
was  a  request  signed  by  the  merchants  to  the 
purchasers  to  sign  the  attached  letter  and 
forward  it  to  the  bankers.  The  counterpart 
was  addressed  to  the  bankers,  and  was,  so  far 
as  material,  "  We  beg  to  confirm  that  we  shall 
remit"  ....  the  amount  of  invoices  .... 
'*  direct  to  your  good  selves,  for  account  of " 
the  merchants.  The  counterpart  was  signed 
and  sent  to  the  bankers  by  a  person  in  the 
employ  of  the  purchasers  who  had  no  authority 
BO  to  act.  In  an  action  by  the  bankers  against 
the  purchasers  to  recover  the  amount  of  the 
invoices, — Held,  that  the  document  was  not  an 
absolute  assignment  of  the  debt  by  the  mer- 
chants to  the  bankers  within  the  meaning  of 
section  25,  sub-section  6  of  the  Judicature  Act, 
1873,  and  that  the  bankers  were  not  entitled  to 
recover  the  amount  from  the  purchasers. 
Brandt  iv.  Dunlop  Rubber  Co.,  73  L.  J.  K.B. 
247 ;  [1904]  1  K.B.  387 ;  90  L.  T.  106 ;  52  W.  R. 
501 ;  9  Com.  Gas.  149  ;  20  T.  L.  R.  195— C.A. 

Unascertained  Part  of  Debt— Validity  of 

Asgignment.]— Under  section  25,  sub-section  6 
of  the  Judicature  Act,  1873,  there  cannot  be  a 
valid  assignment  of  an  unascertained  part  of  a 
debt.  Jones  v.  Humphreys,  71  L.  J.  K.B.  23 ; 
[1902]  1  K.B.  10;  85  L.  T.  488;  50  W.  R.  191 

Valid  Equitable  AMignment—'' Absolute 

Assignment."]— The  contractors  for  the  erec- 
tion of  certain  buildings  under  a  contract  made 
between  them  and  the  defendant,  the  building 
owner,  wrote  the  plaintiffs  the  following  letter : 
"In  consideration  of  money  advanced  from 
time  to  time  we  hereby  charge  the  sum  of 
1,080Z.,  being  the  agreed  price  for  the  sale  of 
601.  per  annum  ground-rent  which  will  become 
due  to  us  from  "  the  defendant  on  the  comple- 
tion of  the  buildings  in  question,  *'  as  security 
for  the  advances,  and  we  hereby  assign  our 
interest  in  the  above-mentioned  sum  imtil  the 
money  with  added  interest  be  repaid  to  you  "  :— 
Held,  that  the  docimient  did  not  constitute  an 
*'  absolute  assignment "  within  section  25,  sub- 
section 6  of  the  Judicature  Act,  1873,  but  only 
a  conditional  assignment,  inasmuch  as,  although 
it  was  a  valid  equitable  assignment,  yet  it  was 
by  way  of  security  only  and  without  power  to 
give  a  valid  discharge  to  the  debtor ;  and  conse- 
quently  the  plaintiffs  were  not  entitled  to  sue 
upon  it.  Brice  v.  Bannister  (47  L.  J.  Q.B.  722 ; 
3  Q.B.  D.  569)  discussed.  Durham  v.  Bobertson, 
07  L.  J.  Q.B.  484;  [1898]  1  Q.B.  765;  78  L.  T. 
438— C.A. 

Xortgage  —  Snceessive  Transfers  —  Absolute 
Assignment  —  Death  of  Seeond  Transferee  — 
Kotice  of  Assignment  by  Szeontor.]— A  solicitor, 
having  advanced  money  to  the  defendants,  who 
were  his  clients,  took  from  them  in  the  name  of 
a  nominee  a  mortgage  containing  in  the  body 
of  the  deed  an  acknowledgment  of  the  receipt 
by  the  defendants  of  a  sum  of  9,200^  alleged  to 
have  been  advanced  by  the  nominee,  and  a 
covenant  to  repay  that  sum.  Having  received 
from  another  client  money  to  invest  on  mort- 
gage, the  solicitor  requested  the  nominee  to 
transfer  the  mortgage    to    that  client.     The 


nominee  refused  to  transfer  to  the  client,  but 
subsequently  transferred  to  the  solicitor  himself 
by  a  deed  which  recited  that  the  principal  sum 
of  9,200Z.  was  still  due  and  owing  on  the  security 
of  the  mortgage  deed.  The  solicitor  then 
executed  a  transfer  to  the  client.  Neither  the 
solicitor  himself  nor  the  transferee  gave  the 
defendants  any  notice  of  the  assignments.  On 
the  death  of  the  transferee,  his  executors,  the 
plaintiffs,  gave  to  the  defendants,  under  section 
25,  sub-section  6  of  the  Judicature  Act,  1878, 
notice  of  the  assignment  to  their  testator.    In 

I  an  action  by  the  plaintiffs  on  the  covenant  in 
the  mortgage  deed,— HeW,  that  there  was 
nothing  to  prevent  them  from  giving,  after  the 
death  of  their  testator,  notice  in  writing  under 
section  25,  sub-section  6  of  the  Judicature  Act, 
1873,  and  that  they  were  entitled  to  sue  in  their 

:  own  names.    Bateman  v.  Hunt,  73  L.  J.  K.B. 

1  782 ;  [1904]  2  K.B.  530 ;  91  L.  T.  331 ;  62  W.  R. 

I  009;  20  T.  L.  R.  028— C.A. 


(c)  Equitable  Assignmbntb. 


Debt  —  Kotiee  to  Debtor  by  Creditor  and 
I  Assignee.]  —  To   constitute   a   good   equitable 

assignment  of  a  debt  aU  that  is  necessary  is 
I  that  the  debtor  should  be  given  to  understand 
I  that  the  debt  has  been  made  over  by  the 
!  creditor  to  some  third  person,  and  if  the  debtor 
I  disregards  such  notice  he  does  so  at  his  peril. 
I  Brandt  v.  Dunlop  Rubber  Co.,  74  L.  J.  K.B. 

898 ;  [1905]  A.C.  454  ;  93  L.  T.  495 ;  11  Com.  Cas. 

1;  21  T.  L.  R.  710— H.L.  (E.) 

The  respondents  purchased  goods  from  mer- 
chants who  were  indebted  to  the  appellants. 
The  merchants  informed  the  appellants  of  the 
I  purchase,  and  sent  them  a  letter  which  they 
I  were  to  send  to  the  respondents  for  their  signa- 
ture.    The  letter  was  an  undertaking  on  the 
'  part  of  the  respondents  to  remit  the  value  of 
the  goods  to  the  appellants,  and  was  received 
I  by  the  respondents : — Held,  that  there  had  been 
I  a  valid  equitable  assignment  of  the  debt  to  the 
'  appellants.    76. 

Banker's  Deposit  Beoeipt— Voluntary  Gift— 
1  Death  of  Donor— Donee  Exeeutorof  Donor.]— The 

I  indorsement  and  delivery  of  a  banker's  deposit 
I  receipt  (not  transferable)  is  a  complete  gift 
I  where  i  the  donor  appoints  the  donee  his 
executor,  although  no  notice  is  given  to  the 
:  bank  by  the  donor.  Griffin,  In  re;  Griffin  v. 
'  (hiffin,  68  L.  J.  Ch.  220;  [1899]  1  Ch.  408; 
,  79  L.  T.  442— Byrne,  J. 

I     Letter  Assigning  Froeeeds  of  Sale  of  Goods — 
I  Kotiee  to  Creditor— Bankruptcy  of  Assignor— 
•  Bevocation  by  Trastee  in  Bankruptcy— Validity 
I  of  Assignment.] — A  firm,  being  indebted  to  the 
I  plaintiffs  for  the  price  of  goods  sold,  shipped  a 
quantity  of  copper  ores  to  the  defendants  for 
I  sale,  and  wrote  instructing  them,  after  pay- 
ment of  a  certain  account  out  of  the  proceeds, 
j  to  pay  the  balance  to  the  plaintiffs.    On  the 
same  day    the    firm   wrote   to    the    plaintiffs 
!  advising  them  of  the  shipment  of  the  ores  to 
,  the  defendants,  and  stating  that  they  had  in- 
,  structed   them   to    pay  such  balance   to  the 
'  plaintiffs.    The  firm  having  become  bankrupt, 
their  trustee  revoked  the  instructions  contained 
in  their  letter  to  the  defendants : — Held,  that, 
notwithstanding   such  revocation,  the    letters 
constituted  a  good  equitable  assignment  to  the 
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plaintifis  of  the  balance  of  the  proceeds  of  the 
goods.    Alexander  v.  Steinhardt,  72  L.  J.  K.B. 
490;  [1908]  2  K.B.  208;  8  Com.  Gas.  209;  10  i 
^lanson,  258 — Bigham,  J.  I 

Order  BIyvol  by  Debtor  te  Hit  8oUeit«rs  to  | 
CoUeet  hit  Debt  and  Fay  Third  Party— Subie- 
queat  Seed  of  AMignment  for  Crediton.]— F.,  , 
being  the  debtor  of  C,  6.  &  Co.  and  the  creditor 
of  W.  &  Sons,  instructed  his  solicitors,  who  were  ' 
suing  W.  <fe  Sons,  to  hold  the  proceeds  at  the  ' 
disposal  of  C,  6.  &  Co.    Subsequently  F.  called  j 
his  creditors  together,  and  a  deed  of  assignment  I 
was  executed  by  C,  B.  &  Co.  with  the  other  I 
creditors.    The  solicitors  received  part  of  the  ] 
money  due  from  W.  &  Sons  before  the  execu-  | 
tion  of  the  deed  by  C,  B.  &   Co.,  and  the 
remainder  afterwards.    The  deed  contained  a  | 
clause  that  it  was  not  to  prejudice  the  rights 
of  creditors  in  respect  of  securities  held  against  ' 
any  person  but  the  debtor : — Held^  that  this  , 
was  a  good  equitable  assignment  of  the  whole 
of  the  proceeds  of  the  debt  of  W.  &  Sons,  and  | 
that  C,  B.  &  Co.  were  entitled  as  against  the 
trustee  of  the  deed.    Palmer  v.  CulverweUy  85  | 
L.  T.  758  -Bruce,  J. 

Votiee — irndertakinff  to  Indorse  and  Hand  j 
orer  Cheque  when  Beoeived.] — A  contract  for  the 
sale  of  flour  contained  the  following :— "  I  also  | 
agree  to  indorse  the  cheques  from  the  asylum  ' 
and  hand  over  to  you  as  received  by  me  in  i 
payment  of   the   accounts  '* — Held,  that  this  j 
constituted   an  equitable   assignment    of   the 
moneys  from  the  cheques  as  and  when  received 
from  the  asylum.     West  v.  Newing,  82  L.  T.  260  j 
— Bucknill,  J.  I 

Boenment  InefEeotnaUy  Purporting  to  be  the 
Deed  of  a  Pirm— Ezeention  by  one  Partner  only—  | 
Equitable  Aieignment.] — A  document  purport-  \ 
ing  to  be  a  deed  of  assignment  of  a  debt,  falling 
due  to  a  trading  firm  consisting  of  two  partners,  I 
by  the  firm  to  one  of  their  creditors  was  exe- 
cuted by  one  partner  only : — Held,  that  although  i 
it  could  not  be  treated  as  the  deed  of   the  ' 
partner  who  did  not  execute  it,  nevertheless  it  * 
was  a  good  assignment;  that  the  ineffectual  i 
effort  to  make  it  a  deed  by  putting  a  seal  to  it,  | 
and  getting  one  partner  to  deliver  it  as  a  deed  , 
of  the  firm,  did  not  prevent  it  operating  as  an 
equitable    assignment,  since    section  25,   sub-  ! 
section  6  of  the  Judicature  Act,  1873,  rendered 
a    deed    unnecessarv.      Marchant   v.    Morton, 
Doion  A  Co.,  70  L.  J.  K.B.  820;  [1901]  2  K.B. 
829;  85  L.  T.  169~Channell,  J. 

Bebeatares—Set-oif— Floating  Security— i^- 
pointment  of  Beceiyer.]— Debentures  issued  by 
a  company,  which  are  a  floating  charge  on  its 
assets  and  property,  do  not  take  effect  as  an 
assignment  of  the  debts  owing  to  the  company 
at  the  date  of  their,  issue,  but  at  the  date  of 
the  appointment  of  a  receiver  on  behalf  of  the 
debenture-holders;  and  between  those  dates  a 
right  of  set-off  against  debts  o>ving  to  the 
company  can  be  acquired  by  persons  who  have 
become  creditors  of  tne  company  in  the  ordinary 
course  of  business,  although  with  knowledge 
of  the  issue  of  the  debentures.  Biggerstaff  v. 
EovoatVa  Wharf,  65  L.  J.  Ch.  536;  [1896J  2  Ch. 
93  ;  74  L.  T.  473 ;  44  W.  R.  536— C.A. 

(d)  Pbiorities.  I 

Kotiee— Chosa  in   Action  —  Erroneoni  State-  i 
uent  of  Bate — ^Validity  of  Kotioe.]— If  a  notice  ' 


of  assignment  of  a  debt,  given  under  section  25, 
sub-section  6  of  the  Judicature  Act,  1873,  states 
that  the  assignment  was  made  upon  a  specified 
date,  upon  which  in  fact  no  such  assignment 
took  place,  the  notice  does  not  comply  with  the 
requirements  of  the  section  and  is  therefore 
invalid.  Stanley  v.  English  Fibres  Industries, 
68  L.  J.  Q.B.  839— Ridley,  J. 

Beath  of  Tnutees— Appointment  of  Kew 

Tnuteoi — Snbioqaent  AjMignment — ^Priority.] — 
Where  notice  of  an  assignment  of  an  equitable 
interest  is  given  to  all  the  then  existing  trustees, 
and,  after  their  death  (or  retirement)  and  the 
appointment  of  new  trustees,  a  subsequent 
assignment  is  made  and  notice  given  to  the 
new  trustees  who  have  received.no  notice  of  the 
first  assignment,  the  right  of  the  prior  assignee 
prevails  as  against  that  of  the  second  assignee. 
Timson  v.  Bamsbottoni  (2  Keen,  85)  and  Hall, 
In  re ;  Nolan  v.  0*Brien  (7  L.  R.  Ir.  180),  dis- 
tinguished. Wasdale,  In  re;  Brittin  v.  Part- 
ridge, 68  L.  J.  Ch.  117;  [1899]  1  Ch.  163;  79 
L.  T.  520;  47  W.  R.  169- Stirling,  J. 

An  assignee  who  has  given  notice  to  all  the 
existing  trustees  is  not  bound  to  renew  the 
notice  on  any  change  of  trustees.    76. 

Fund   in   Another*!   Hands— Bights   of 

Assignee  of  Charge.]— Where  a  person  in  posses- 
sion of  a  fund  has  received  notice  of  an  assign- 
ment of  his  rights  by  one  of  several  persons 
entitled  to  charges  on  the  fund,  and  nevertheless 
wrongfully  makes  payment  out  of  the  fund  to 
the  assignor,  the  rights  inter  se  of  the  several 
persons  entitled  to  the  charges  to  what  remains 
of  the  fund  cannot  in  any  way  be  affected  by 
such  payments.  The  mortgagee  of  a  charge  on  a 
fund,  or  his  assignee,  when  notice  of  the  mort- 
gage has  been  given  to  the  holder  of  the  fund, 
cannot  be  affected  by  transactions  between  the 
holder  of  the  fimd  and  the  mortgagor  unknown 
to  the  mortgagee.  Liquidation  Estates  Pur- 
chase Co.  V.  Wilhughby,  67  L.  J.  Ch.  251; 
[1898]  A.C.  321;  78  L.  T.  329 -H.L.  (E.) 

—  Equitable  Assignment-  Beversionary  In- 
terest— Stop  Order.]— A  Jewish  lady,  who  was 
entitled  to  a  reversionary  interest  m  a  fund  in 
Court  after  the  death  of  her  mother,  married  a 
Moorish  Jew  in  Morocco,  and  signed  a  marriage 
contract  under  which  it  was  alleged  that  accord- 
ing to  Jewish  custom  her  children  became 
entitled  to  the  fund  on  her  death,  to  the  exclu- 
sion of  the  husband.  The  children  obtained  no 
stop  order  on  the  fund.  The  wife  died  before 
her  mother ;  and  after  her  death  her  husband 
as  her  administrator  assigned  the  fimd  to 
assignees,  who  obtained  a  stop  order  on  the 
fund  in  Court  with  notice  of  the  marriage,  but 
without  notice  of  the  title  of  the  children. 
After  the  mother's  death  the  assignees  claimed 
the  fund  '.'•^Held,  that  by  obtaining  a  stop  order 
on  the  fund  from  the  ladv's  legal  personal 
representative  the  assignees  became  entitled  to 
the  fund  in  priority  to  the  children.  Freshfield's 
Trust,  In  re  i(ll  Ch.  D.  198),  considered  and 
followed.  MonUfiorey.GuedallaiNo.l),!^!^.  J. 
Ch.  442  ;  [1903J  2  Ch.  26  ;  88  L.  T.  496— C.A. 

Equitable  Execution— Priority.]  See  Execu- 
tion. 

Bevenionary  Trost  Fund— Kotioe  to  Trostees 
—Priority.]  -;SVe  Trust. 
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2.  Other  Cabes. 

Conflict  of  lawi.]— See  Intebnational  Law. 

Copyright,  ot]— •6'ee  Copyright. 

Creditort— Deed  of  Agiignment  for. J  —  Sec 
Bajjeruptcy. 

Leases,  of] — See  Landlord  and  Tenant. 

Mortgage  of  Separate  Tnnd.]— iSee  Executor 
AND  Administrator. 

Stoekbrdker,  by  Defaulting,  to  Official  As- 
signee.]—<See  Stock  Exchange. 

Validity— Xzeontion  by  Assignor  only— 8ob- 
seqnent  Assent  and  Exeontion  by  Assignee.]— 
See  Attachment. 


ATTACHMENT  OP  DEBTS, 

1.  What  Attachable,  59. 

2.  Effect  of  Order,  60. 

3.  Setting  Aside  Order,  62. 

4.  In  other  Cases,  62. 

1.  What  Attachable. 

Bent— Apportionment  Act,  1870,  s.  2.]— Not- 
withstanding the  Apportionment  Act,  1870, 
rent  cannot,  before  it  is  payable,  be  attached 
under  a  garnishee  order  as  a  debt  owing  or 
accruing  due.  Bamett  v.  Eastman,  67  L.  J. 
Q.B.  617— Day,  J. 

Xoney  Standing  at  Companies  Liquidation 
Acconnt— Oamishea  Order  npon  Inspector- 
General  in  Companies  Liquidation.]— Money 
standing  at  the  Companies  Liquidation  Account 
at  the  Bank  of  England  is  not  attachable  under 
the  garnishee  procedure  at  the  suit  of  a  judg- 
ment creditor  of  a  person  entitled,  as  a  snare- 
holder  in  a  company  that  has  been  wound  up, 
to  money  at  that  account  representing  surplus 
assets  of  the  company.  There  is  no  relation 
of  debtor  and  creditor  in  respect  of  such  money 
between  any  person  and  the  judgment  debtor. 
Spmce  V.  Coleman,  70  L.  J.  K.B.  632 ;  [1901] 
2  K.B.  199 ;  84  L.  T.  703 ;  49  W.  R.  516-C.A. 

Debts  Owinff  or  Acoming— Assignment  of 
Choses  in  AcUon,  Execnted  by  Assignor  only, 
Validated  by  Sabseqnent  Exeontion  by 
Assignee.] — The  fees  of  a  public  vaccination 
officer,  under  a  contract  specifying  that  he 
shall  perform  certain  ministerial  acts  prior  to 
becoming  entitled  to  payment,  and  fees  for 
registering  births  and  deaths  under  the  Regis- 
tration Act,  1836,  which  prescribes  verification 
of  the  account  of  the  fees  by  the  superintendent 
registrar,  are  debts  accruing  due  so  as  to  be 
attachable  as  soon  as  the  work  is  performed, 
and  although  the  time  for  payment  may  not 
have  arrived.  Edmunds  v.  Edmunds,  73  L.  J. 
P.  97  ;  [1904]  P.  362 ;  91  L.  T.  568— Gorell 
Barnes,  J. 

An  assignment  by  a  judgment  debtor  may  be 
valid  in  garnishee  proceedings  against  the  claim 
of  the  judgment  creditor,  although  at  the  date 
of  the  garnishee  proceedings  the  assignment 
has  not  yet  been  executed  by  the  assignee,  pro- 
vided that  he  afterwards  assents  to  and  executes 
the  same,  when  its  validity  relates  back  to  the 
date  of  its  execution  by  the  assignor.    16. 


Assignment  of  Choses  in  Action  Void  against 
Creditors — 18  Elii.  c.  6— Effoet  of  Assignment 
to  DefMit  Individnal  Creditor.]— Since  choses  in 
action  became  attachable  by  sections  60  et  seq. 
of  the  Common  Law  Procedure  Act,  1854,  an 
assignment  of  them  may  be  void  under  13  Eliz. 
c.  5,  as  tending;  to  defeat,  hinder,  or  delay 
creditors.  If  the  effect,  not  necessarily  the 
object,  of  the  assignment  is  to  defeat,  hmder, 
or  delay  one  particular  creditor  only,  the  assign- 
ment will  be  void  under  the  statute,    lb. 

Bight  of  Garnishee  to  Hake  Payment  after 
Kotioe  of  Garnishee  Order  Kisi—Obligation  to 
Stop  Payment  of  Cheque.] — A  garnishee  is  not 
on  notice  of  a  garnishee  order  nisi  bound  to 
stop  parent  of  a  cheque  already  given  by  him 
to  the  judgment  debtor,  but  after  notice  of  the 
order  he  cannot  make  payment  to  the  judgment 
debtor  of  any  moneys  in  his  hands  covered  by 
the  order,  although  exceeding  the  sum  attach- 
J6. 


Judgment  against  Foreigner  Besident  Abroad 
-Debt  Dne  from  Foreign  Corporation— Lex  Fori 
— Chose  in  Action  Situate  Abroad.]— A  garnishee 
order  should  not  be  made  to  attach  a  debt  due 
from  the  garnishee  to  the  judgment  debtor 
where  pavment  under  the  order  will  not  be  a 
valid  discharge  to  the  garnishee  as  against  the 
judgment  debtor  of  the  amoimt  'paid  imder  the 
order.  Martin  v.  Nadel,  75  L.  J.  K.B.  620; 
[1906]  2  K.B.  26;  95  L.  T.  16;  54  W.  R.  525 ; 
22  T.  L.  R.  561— C.A. 

Therefore,  where  a  foreign  corporation  having 
its  head  office  abroad  and  a  branch  office  in 
London  owed  a  debt  contracted  abroad  to  a 
foreigner  resident  abroad  who  became  a  debtor 
on  a  judgment  recovered  against  him  in 
England, — Held,  that  a  garnishee  order  should 
not  be  made  to  attach  the  debt  due  from  the 
foreign  corporation  to  the  judgment  debtor; 

I  because  that  debt  would  stiU  remain  due  and 
payable  abroad  notwithstanding  payment  in 
?^ngiand  under  a  garnishee  order— Per  Vaughan 
Williams,  L.J.,  on  the  ground  that  garnishee 
proceedings  are  a  process  of  execution  and  part 
of  the  lex  fori,  and,  as  such,  not  recognised  by 

'  the  law  of  nations.  Per  Stirling,  L.J.,  on  the 
ground  that  the  debt  was  a  chose  in  action, 
situate  abroad.    lb. 

Gratuity  to  Employee  in  Public  Service. j- 

See  Timothy  v.  Day,  [1908J  2  Ir.  R.  26— C.A. 

'  2.  Effect  of  Order. 

.Seonred  Creditor— Serrioe  .before  Winding-np 
Petition.] — The  attachment  of  a  debt  due  to  a 
company  by  the  service  of  a  garnishee  order 
nisi  oefore  the  filing  of  a  petition  to  wind  up 
the  company  constitutes  the  garnisher  a  secured 
creditor,  and  gives  him  priority  over  the  liqui- 
I  da  tor.  National  United  Investment  Corporation , 
I  In  re,  70  L.  J.  Ch.  461;  [1901]  1  Ch.  950;  84 
L.  T.  766— Wright,  J. 

I      Judgment  Debtor  a  Company— Appointment  of 

I  Beeeiver     for    Debenture-holders  —  Biffht    of 

t  Judgment  Creditor  or   Beceiyer    to   Debt.]— A 

garmshee  order  does  not  amount  to  an  assign- 

I  ment,  either  absolute  or  by  way  of  security,  of 

the  garnished  debt.    Its  effect  is  to  direct  the 

garnishee  to  pay,  not  the  debt  itself,  but  a  sum 

equivalent  to  it,  to  the  garnishor.     Combined 

Weighing  and  Advertising  Machine  Co,,  In  re 

(59  L.  J.  Ch.  26;  43  Ch.  D.  99),  foUowed.   Watt, 

in  re;  Joselyne^  ex  parte  (47   L.  J.  Bk.  91; 
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8  Ch.  D.  327),  explained.    Oeiase  v.  Taylor  (74  i 
L.  J.  K.B.  912 ;  [1906]  2  K.B.  658)  approved. 
Norton  v.  YaUs  76  L.  J.  K.B.  262 ;  [1906]  1 
K.B.  112;  54  W.  R.  183— Warrington,  J. 

But  the  debt  remains  the  property  of  the 
judgment  debtor,  and  the  right  of  the  garnishor  I 
is  subject  to  the  rights  and  equities  existing  ' 
over  it  when  the  garnishee  order  is  obtained.  ' 
Badeley  v.  Consolidated  Bank  (67  L.  J.  Ch.  468 ;  | 
38  Ch.  D.  288j  and  London  Pressed  Hinge  Co., 
In  re ;  Campbell  v.  Company  (74  L.  J.  Ch.  821 ; 
[1905]  1  Ch.  576),  foUowed.    A 

Therefore,  where  a  company  had  issued  de- 
bentures giving  a  floating  security  over  all  its  \ 
property,  a  receiver,  who  had  been  appointed  in  : 
a  debenture-holders*  action  two  days  after  a 
judgment  creditor  of  the  company  had  served  a 
garnishee  order  nisi  attaching  a  debt  due  to 
the  company,  was  held  entitled,  as  against  the 
garnishor,  to  pa3rment  of  moneys  which  had 
been  paid  into  Court  by  the  garnishee,  tmder  an 
order,  to  abide  further  order.     Robson  v.  Smith  i 
(64    L.  J.   Ch.   457 ;    [1895]    2  Ch.   118)    dis-  I 
tinguished.    lb.  \ 

A  garnishee  order  attaching  a  debt  due  to  a 
company  is  not  within  a  condition  endorsed  ' 
on  debentures  (which  create  a  floating  security) 
that    **  notwithstanding    the    charge    hereby  I 
created  the  company  shall   be  at   liberty  in 
the  course  of  its  business  to  deal  with  all  or 
any  part "  of  the  property  charged.    Davey  v.  j 
WUUamson  d  Sons  (67  L.  J.  Q.B.  699;  [1898] 
2  Q.B.  194)  foUowed.    16.  j 

Garnished   Order— Judgment  Debtor  a   Com- 1 
pany— Appointment  of  Beeeiver  for  Debenture-  | 
holder— Biffht  of  Churnishor  or  Debenture-holder 
to  Debt]— Neither  a  garnishee  order  nisi  nor  a 
garnishee  order  absolute  operates  to  transfer  the 
garnished  debt  to  the  garnishor;  the  debt  re- 
mains the  property  of  the  judgment  debtor,  and 
the  right  of  the  garnishor  is  subject  to  the  rights  , 
and  equities  existing  over  it  when  the  garnishor 
obtains  the  order  nisi.    Therefore,  where  a  com-  i 
pany  had  issued  a  debenture  giving  a  floating  • 
security  over  all  its  property,  the  debenture-  | 
holder,  who,  under  the  powers  given  by  his  | 
debenture,  appointed  a  receiver  of  the  company's  | 
assets  some  days  after  a  judgment  creditor  of  the 
company  had  served  a  garnishee  order  absolute  ' 
requiring  the  garnishee  to  pay  to  him  a  debt 
due    to    the   company,  was  held    entitled  as  . 
against  the  garnishor  to  payment  of  the  money 
which  had  been  attached  and  which  had  been  ! 
brought  into  Court  by  the  garnishee  to  abide  | 
the  trial  of  an  interpleader  issue.    Combined  i 
Weighing  and  Advertising  Machine  Co.,  In  re  ! 
(59  L.  J.  Ch.  26 ;  43  Ch.  D.  99),  and  Norton  v.  ' 
YaUs  (75  L.  J.  K.B.  252;  [1906]  1  K.B.  112) 
applied.    Eobson  v.  Smith  (64  L.  J.  Ch.  457 ;  { 
[1895]  2  Ch.  118)  held  inapplicable.     Cairney  v. 
Back,  75  L.  J.  K.B.  1014 ;  [1906]  2  K.B.  746 ;  ' 
96  L.  T.  Ill ;  14  Manson,  58 ;  22  T.  L.  R.  776  , 
—Walton,  J.  I 

Balanoe  in  Hands  of  Oamisheo— Bight  of 
Aiiiynoe  of  Judgment  Debt  to  Balance  at  againit 
Creditor  in  SubMquent  Oamifhoe  Summoni.J— A 
garnishee  summons  was  served  upon  the  gar-  | 
nishee,  who  was  indebted  to  the  judgment 
debtor  in  a  sum  exceeding  that  claimed  by 
the  simimons.  Thereafter  the  judgment  debtor 
assigned  to  another  of  his  creditors  part  of  the 
sum  due  to  him  from  the  garnishee,  and  of  this 


assignment  due  notice  was  given  to  the  latter. 
Subsequently  a  second  garnishee  sunmions  was 
served  upon  the  garnishee  by  a  third  creditor 
of  the  judgment  debtor.  Thereupon  the  gar- 
nishee paid  into  Court  a  sum  to  satisfy  the 
amount  claimed  by  the  first  garnishee  smnmons, 
and  the  balance  he  paid  into  Court  to  satisfy, 
so  far  as  it  would  go,  the  amount  claimed  by 
the  second  garnishee  summons ; — fleW,  that  in 
so  appropriating  the  fund  in  his  hands  and 
ignoring  the  rights  of  the  assignee  the  garnishee 
acted  wrongly,  and  was  therefore  liable  to  the 
assignee  for  the  balance  left  after  satisfying 
the  amount  claimed  by  the  first  garnishee 
summons.  Yates  v.  Terry,  71  L.  J.  K.B.  282 ; 
[1902]  1  K.B.  527  ;  86  L.  T.  133  ;  50  W.  R.  293 
— C.A. 

Chumiihee  Order  Kin— Payment  by  0amiihee 
to  Judgment  Creditor— Bankruptcy  of  Judgment 
Dobtor-Balation  Back  of  Trustee's  Title.-  A 
debtor  to  a  bankrupt  who  has  paid  his  debt  to 
a  judgment  creditor  of  the  bankrupt  upon  the 
service  of  a  garnishee  order  nisi  made  after  the 
act  of  bankruptcy  upon  which  the  adjudication 
was  made,  must  pay  it  again  to  the  trustee. 
Webster,  In  re;  Official  Receiver,  ex  parte,  76 
L.  J.  K.B.  380;  [1907]  1  K.B.  623;  96  L.  T. 
332  ;  14  Manson,  20;  23  T.  L.  R.  275— D. 

3.  Setting  Aside  Ordeb. 

Setting  Aside  Garnishee  Order  Absolute— 
Histake.] — The  Court  will,  in  order  to  prevent 
a  miscarriage  of  justice,  set  aside  a  garnishee 
order  absolute  on  proof  of  a  mistake  of  fact 
under  which  the  order  was  obtained.  Marshall 
V.  James,  74  L.  J.  Ch.  279 ;  [1905]  1  Ch.  432 ; 
92  L.  T.  681 ;  53  W.  R.  363— Joyce,  J. 

Where  a  judgment  creditor,  upon  a  mistaken 
allegation  that  debts  were  owed  by  third  parties 
to  his  debtor  personally,  obtained  a  garnishee 
order  absolute  against  those  third  parties,  and 
it  was  subsequently  proved  that  the  debts  were 
owing  not  to  the  debtor,  but  to  the  firm  in 
which  the  debtor  was  a  partner,  the  garnishee 
order  was  set  aside  on  the  application  of  the 
debtor's  partner.  Moore  v.  Peachey  (66  L.  T. 
198)  followed.    lb. 

4.  In  other  Cases. 

**  Execution  "—Judgments  Eztention  Act.]— 
See  Execution. 

Garnishee  Order— Debenture-holden— Priority.] 
— See  Company. 

Garnishee   Order  ~  Forfeiture   of  Bequest.]  - 

See  Condition. 

Set-off— Costs  of  Gamiihee  Proooedings.]— 6V'c 

Costs. 
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1.  When  Ordered,  G2. 

2.  Practice,  63. 

8.  In  other  Cases,  66. 

1.  When  Obdkkkd. 

Breach  of  XTndertaldng  to  Xxoeute  Indenture.] 
— ^Where  defendants  committed  a  breach  of 
their  undertaking  forthwith  to  execute  an  in- 
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denture, — Held,  that  there  ought  either  to  be 
service  in  accordance  with  Oi5er  XLI.  rule  6 
of  the  Kules  of  Court,  1883,  or  a  four^ay 
order.  An  order  therefore  was  made  that  the 
defendants  should  on  or  before  December  5  or 
subsequently  within  four  days  of  the  service  of 
the  order,  execute  the  deed  tendered  to  them 
by  the  plaintiff.  HcUfard  v.  Hardy,  81  L.  T. 
721— Kekewich,  J.  ! 

Trostee— Von-Baoeipt  of  Xoney— Commiision 
from  Pnrobaser  and  on  Insnranee  Premiums.]— 
Under  the  will  of  B.,  deceased,  persons  entitled 
to  possession  of  the  B.  estates  might  sell  the 
heirlooms,   but   were  to  replace  them  out  of  I 
the  proceeds  of  sale  by  articles  of  a  similar 
character.   F.  was  co-trustee  with  C,  the  tenant 
for  life  of  the  B.  estates,  and  C.  with  the  con- 
sent of  F.  sold  the  heirlooms,  and  received  the  . 
purchase-money,  but  did  not  purchase  other  ' 
articles  in  their  place.    The  purchaser  paid  F. 
200Z.  in  connection  with  the  sale.    Before  F.  i 
(who  was  a  solicitor)  was  appointed  a  trustee  ' 
he  received  2002.  from  an  insurance  company 
as  commission  on  policies  effected  througli  him 
on  C.'s  life  as  security  for  trust  money  lent  to 
G.    On  the  death  of  C.  the  B.  estates  passed  to  i 
A.,  who  commenced  an  action  for  the  adminis- 
tration  of  the  estate  of  C,  and  an  order  was 
made  directing  F.  to  pay  the  plaintiff  the  200^ 
received  in  connection  with  the  sale  of  the  heir-  | 
looms,  and  also  the  2002.  received  from  the  i 
insurance  company.    F.  failed  to  comply  with  j 
that  order,  and  A.  applied  for  leave  to  issue  a  ' 
writ  of  attachment  against  him : — Held,  that 
the  payment  of  the  2002.  received  as  commission  i 
from  the  insurance  company  ought  not  to  be  ' 
enforced  by  attachment  as  the  matter  was  not  \ 
within  the  exception  in  section  4  of  the  Debtors 
Act,  1869 ;  but  that  attachment  ought  to  issue  I 
in  respect  of  the  2002.  paid  by  the  purchaser  of  ! 
the  heirlooms.    Berwick,  In  re;    Berwick  v, 
Lane,  81  L.  T.  797— C.A. 

2.  Practice. 

Pergonal   Beryice— Presence   in  Court.]  -The  ! 
fact  that  a  person  is  actually  in  Court  when  an  I 
order  is  made  against  him  to  do  some  act,  or  ' 
the  fact  that  he  is  otherwise  aware  of  the  order, 
is  no  reason  for  dispensing  with  personal  ser- 
vice as  required  by  Order  XLI.  rule  5,  for  the 
purpose  of  founding  a  motion  for  attachment  or 
sequestration  in  a  case  where  the  person  is  not  , 
evading  such  service.    Dictum  of  Cotton,  L.J., 
in  Hyde  v.  Hyde  (57  L.  J.  P.  89 ;  13  P.  D.  166) 
disapproved.    Ttick,  In  re ;  Murch  v.  Loosemorc,  \ 
76  L.  J.  Ch.  497 ;    [1906]  1  Ch.  692 ;    94  L.  T. 
697 ;  22  T.  L.  R.  425— C.A. 

Fonr-day  Order— Insertion  of,  by  Registrar.]   - 
In  drawing  up  an  order  directing  a  person  to  do 
an  act  within  a  limited  time  the  Hegistrar  may  ' 
insert  as  a  matter  of  course,  and  without  any 
special  instructions,  the  words  "  or  subsequently  ' 
within  four  days  after  service  of  the  order."  i 
Townend  v.  Toumend  (40  L.  J.  N.C.  788,  853 ;  ' 
W.  N.  (1905),  168,  178 ;  93  L.  T.  680,  682)  ex-  | 
plained.    lb. 

Order  of  Oonrt  to  Attend  for  Ezamination— 
Disobedience  to  Order— Personal  Sorvioe  of  Order 
— Evasion  of  Service.] — Personal  service  of  an 
order  of  the  Court  is  not  a  condition  precedent 
to  the  making  of  an  order  for  the  issue  of  a 
writ  of  attachment  against  a  person  who  has 


disobeyed  the  order  of  the  Court,  where  such 
person  has  knowledge  that  the  order  has  been 
made  and  is  evading  service  thereof.  The  rule 
laid  down  by  Cotton,  L.J.,  in  Hyde  v.  Hyde  (57 
L.  J.  P.  89 ;  13  P.  D.  166),  as  to  the  practice  in 
the  case  of  a  writ  of  sequestration  applied  to  a 
writ  of  attachment  for  disobedience  to  an  order 
of  the  Court.  Kestler  v.  Tettmar,  74  L.  J.  K.B. 
1 ;  [1905]  1  K.B.  89 ;  92  L.  T.  36 ;  53  W.  R. 
230;  21  T.  L.  R.  24-C.A. 

Xotion  —  Contempt  —  Service  of  Order—Two 
Ezeontors — Service  on  One.] — An  order  was  made 
against  two  co-executors  that  they  should 
"  within  four  days  after  service  of  this  order  " 
lodge  in  Court  a  sum  of  money  appearing  to  be 
due  from  them.  The  order  was  duly  served 
upon  one  of  them,  but  not  upon  the  other,  his 
address  being  undiscoverable.  The  order  having 
been  disobeyed, — Held,  on  a  motion  for  the 
issue  of  a  writ  of  attachment  against  the 
executor  who  had  received  service  of  the  order, 
that  it  was  not  necessary  to  have  previously 
served  the  order  on  the  absent  executor.  The 
words  "after  service"  in  the  order  meant 
"  after  service  "  upon  the  person  against  whom 
it  was  sought  to  enforce  the  order.  EUis,  In 
re;  Hardcastle  v.  EUis,  95  L.  T.  80  ;  54  W.  R. 
526— Buckley,  J. 

Garnishee  Order-— Bight  to  Bring  Action  for 
Xoney  Due.]— Under  Order  XLII.  rule  24, 
orders  as  well  as  judgments  can  be  enforced 
by  action ;  therefore  a  judgment  creditor,  who 
has  obtained  a  garnishee  order  absolute  direct- 
ing garnishees  to  pay  to  him  a  debt  due  by 
them  to  the  judgment  debtor,  can,  if  unable  to 
obtain  payment  by  execution,  bring  an  action 
against  them  for  the  money  due.  Pritchett  v. 
English  and  Colonial  Syndicate,  68  L.  J.  Q.B. 
801 ;  [1899]  2  Q.B.  428 ;  81  L.  T.  206 ;  47  W.  R. 
577— C.A. 

Enforcing  Order  against  Corporation— Attach- 
ment of  Director— Service  of  Order.]— An  order 
on  a  corporation  for  an  affidavit  as  to  the  pur- 
chase of  shares  will  not  be  enforced,  under 
Order  XLII.  rule  81,  by  the  issue  of  a  writ  of 
attachment  against  its  director,  until  he  has 
been  personally  served  with  the  order  sought  to 
be  enforced.  McKeown  v.  Joint  Stock  Institute, 
68  L.  J.  Ch.  390;  [1899]  1  Ch.  671;  80  L.  T. 
641 ;  6  Manson,  338— North,  J. 

Pailnre  to  Obey  Peremptory  Mandamus— In- 
tention.]- A  writ  of  attachment  will  issue  for 
failure  to  obey  a  peremptory  mandamus  oven 
when  such  failure  is  in  noway  intended  to  be 
disrespectful  to  the  Court.  Beg,  v.  Leicester 
Guardians,  81  L.  T.  659— D. 

Foreign  Order— Enrolment  — Disobedience  — 
Service  in  England— Jnrisdiction.]—Motion  for 
leave  to  issue  a  writ  of  attachment.  An  order 
was  made  by  one.  of  the  Land  Judges  of  the 
Chancery  Division  of  the  High  Court  of  Ireland 
upon  the  respondent  A.  H.  S.  to  lodge  in  Court 
on  oath  all  documents  in  his  custody,  power, 
or  procurement  relating  to  certain  property  in 
Ireland  ordered  to  be  sold  (or  account  for  the 
same  on  oath)  within  ten  days  after  service  of 
the  said  order  upon  him.  By  an  order  made 
March  26, 1901,  the  Irish  order  was  ordered  to 
be  enrolled  in  the  Chancery  Division  of  the 
High  Court  of  Justice  in  England.  On  April  11, 
1901,  a  copy  of  the  order  of  March  26,  1901, 
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was  personally  served  on  A.  H.  S.  in  London : —  ! 
Held,  that  as  the  order  to  lodge  the  deeds  in 
Court  had  not  been  served   on  A.  H.  S.  in  | 
Ireland,  and  no  leave  had  been  obtained  to 
serve  that  order  on  A.  H.  S.  out  of  the  jurisdic- 1 
tion,  there  had  been  no  disobedience,  and  the  | 
motion  for  leave  to  issue  a  writ  of  attachment 
must  be  refused.     Synge,  In  re,: 86  L.  T.  786 —  [ 
C.A.  j 

Belease  from  Cm  tody— Jndieial  Separation- 
Order  to  Pfty  or  Seeuie  WMb  Costs— Wifis's 
Coftf  of  Froceedinfff  for  Attadhment.]— Where  a  | 
husband  who  has  oeen  attached  and  imprisoned  ' 
for  contempt  of  Court  in  ^tiling  to  obey  an  , 
order  of  the  Court  to  pay  or  secure  a  sum  of  | 
money  for  his  wife's  costs  in  a  suit  brought  by 
her  for  judicial  separation,  has  afterwards 
obeyed  the  order,  he  is  entitled  to  be  released 
from  custody.  The  Court  will  order  him  to 
pay  all  his  wife's  costs  incurred  with  respect  to 
the  motions  for  attachment  and  release,  but 
will  not  make  the  payment  of  such  costs  a  con- 
dition precedent  to  his  release.  Jackson  v. 
Mawhy  (46  L.  J.  Ch.  53;  1  Ch.  D.  86)  followed. 
Ayres  v.  Ayres,  71  L.  J.  P.  18;  86  L.  T.  648— 
Gorell  Barnes,  J. 

3.  In  other  Cases. 

Contempt  of  Court,  for.]— -See  Contempt  op 
Court. 

Debtors  Aot,  under.]— 5ec  Debtors  Act. 

Ii^imotioii,  for  Breaeh  of.]— See  Injunction. 

Karned 

Wife. 


reached,  knocked  down  the  lot  to  the  plaintiff. 
He  immediately  discovered  his  mistake  and 
withdrew  the  lot,  and  refused,  though  requested 
by  the  plaintiff,  to  make  and  sign  a  memo- 
randum of  contract  of  sale : — Held,  that,  inas- 
much as  both  the  bid  and  the  acceptance  of 
the  bid  at  the  auction  were  conditional  on  the 
reserve  price  being  reached  or  exceeded,  the 
plaintiff  was  not  entitled  to  maintain  an  action 
against  the  auctioneer  either  for  breach  of 
duty  or  for  breach  of  warranty  of  authority. 
McMamis  v.  Fartescue,  76  L.  J.  K.B.  398; 
[1907]  2  K.B.  1 ;  96  L.  T.  444 ;  23  T.  L.  R.  292 
— C.A.    And  see  Sale  op  Goods. 

Fraudnlent  Sepresentation  on  Sale  of  Fietores.] 
—See  Hindu  v.  Brown,  98  L.  T.  44— Pickford,  J. 


AUDITOR. 

Company,  of  Accounts  of.]— /See  Company. 

Corporation,    of.]  —  See    Corporation    and 
Local  Government. 

Finality  of  Audit,  not  aware  of.  Account.]— 
6^ee  Contract. 

Bcmuneratlon.]  —  See      Company  ;      Local 
Government. 


AUSTRALIA. 

See  Colony. 


Woman,    of.]— <S^ee    Hcsband    and  , 


Motion  for.] — See  supra  and  Practice.  I 

Palatine  Court,   Enforcing  Order  of.]  -  -  See 
Court.  | 

Bates,for  ITon-paymcnt  of.]    See  Bankruptcy,  j 

Swnmazy  Jurisdiction  (Married  Women)  Act.]—  { 
See  Husband  and  Wife. 

Trustee,  of.]— See  Debtors  Act.  | 

Undertaking,  for  Breach  of.] — See  Solicitor.   I 


averaqe. 

See  Shipping. 


award. 

See  Arbitration. 


ATTORNEY-aENERAL. 

See  Crown, 


auctioneer. 

Auctioneer  Selling  by  Mistake  Property  with- 
oat  Anthority  — liability  to  Purchaser.]  —  An 
auctioneer  warrants  his  authority  to  sell,  and 
if  he  sells  without  authority,  although  hy  inno- 
cent mistake,  he  is  liable  in  damages  to  the 
purchaser  for  loss  of  bargain.  The  rule  applied 
where  a  horse  was  sold  by  mistake  and  the 
purchaser  informed  of  the  mistake  on  the  same 
day  (Lord  Young  dissenting).  Anderson  v. 
Croall,  6  F.  16a— Ct.  of  Sess. 

Personal  Liability— Sale  Suliject  to  Beserve 
Price  —  Acceptance  of  Bid  Less  than  Besenre 
Price  —  Action  by  Bidder— Breach  of  Buty  — 
Breach  o!  Warranty  of  Authority.]  —  At  an 
auction,  where  by  the  conditions  of  sale  each 
lot  was  to  be  offered  subject  to  a  reserve  price, 
the  plaintiff  bid  for  a  lot  a  sum  which  was  less 
than  the  reserve  price.  The  auctioneer,  think- 
ing by  mistake  that  the  reserve  price  had  been 
VOL.  I. 


I  BAILMENT. 

!  Loss— Bef^ligence— Onus  of  Proof.]  —  Where 
goods  are  given  into  the  sole  custody  of  a  person 

;  and  accepted  by  him  as  bailee,  and  they  are  lost 

,  while  in  his  custody,  the  onus  lies  upon  him  to 
show  circumstances  negativing  negligence  on 

i  his  part.    Fhipps  v.  New  Claridje*s  Hotel,  Lim., 

I  22  T.  L.  R.  49— Bray,  J. 

Gratuitous  Bailee— Burden  of  Proof 

— Detinue.] — The  plaintiff  left  certain  engraving 
plates  in  the  custody  of  the  defendants,  under 
circumstances  which  imposed  upon  them  the 
duty  of  taking  as  much  care  of  them  as  a 
reasonable  man  would  take  in  the  case  of  his 
own  goods.  While  in  the  defendants'  custody 
the  plates  were  taken  away  by  some  one  and 
lost.  There  was  no  evidence  to  show  how  they 
were  taken  away,  but  the  defendants  proved 
that  the  plates  were  kept  in  a  proper  place, 
and  under  the  charge  of  proper  persons,  and 
that  the  arrangements  for  their  safe  keeping 
were  reasonably  suf&cient: — Held,  that  the 
defendants  had  proved  that  they  had  used  such 
care  in  the  custody  of  the  plates  as  a  reasonable 
man  would  use  in  the  case  of  his  own  property, 
and  that  therefore  they  were  not  liable.  Powell 
V.  Graves  (2  T.  L.  R.  663)  discussed.  Bullen  v. 
Swan  Electric  Engraving  Co.,  23  T.  L.  R.  258— 
C.A. 
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Otfriage  Lent  to  Bailee— Damage  to  Oarriage 
by  Berrant  of  Bailee  not  in  Oonne  of  hit  Employ- 
ment—Liabilitj  of  Bailee  for  Bamaffe.]— The 
plaintiff,  a  coachbtiilder,  lent  the  defendant  a 
dogcart  whilst  he  repaired  the  defendant's 
carriage.  The  bailee's  servant,  not  acting  in 
the  course  of  his  employment,  negligently 
injured  the  lent  dogcart  by  driving  it  into  a 
tramcar : — Held,  that  the  bailor  could  recover 
damages  from  the  bailee  for  the  injury  done  to  l 
his  dogcart.  Coup4  Co.  v.  Maddick  (60  L.  J. 
Q.B.  676 ;  [1891]  2  Q.B.  418)  followed.  Saunder- 
son  V.  Collins,  89  L.  T.  42 ;  61  W.  R.  568— D. 

Gratnitoni  Loan  of  Chattel— For  Benefleial  ' 
ITte  by  Borrower— Ii^jnry  to  Borrower  owing  I 
to  Defeet  in  Chattel— Liability  of  Lender—  ! 
0x018    Begligence— Knowledge    of    Lender    of 

Befeet.]— Where  a  chattel  is  lent  gratuitously  ; 
for  beneficial  use  by  the  borrower,  it  is  the  duty  [ 
of  the  lender  to  communicate  to  the  borrower 
any  defect  in  it  with  reference  to  the  use  for 
wldch  the  loan  is  made,  of  which  the  lender  is  , 
aware,  and  if  he  wilfully  or  by  gross  negligence 
omits  to  do  so  he  is  liable  for  injury  resulting 
from,  such  defect  to  the  borrower  while  using  , 
the  chattel.    Blackmore  v.  Bristol  and  Exeter 
Railway  (27  L.  J.  Q.B.  167 ;  8  E.  &  B.  1036) 
and  MacCarthy  v.  Young  (30  L.  J.  Ex.  227 ;  ' 
6  H.  A  N.  829)  approved.     Coughliny.  Oillison, 
68  L.  J.  Q.B.  147 ;  [1899]  1  Q.B.  145 ;  79  L.  T.  I 
627 ;  47  W.  R.  113— C.A.  | 

Liability  of  Bailee  to  Bailor  lor  Tortious  Act  i 
of  Berrant  Ontside  the  Soope  of  hii  Employ-  ' 
ment.]— The  bailee  of  a  chattel  for  hire  is  not, 
in  the  absence  of  want  of  due  care  on  his  part, 
liable  to  the  bailor  for  damage  caused  to  the  ' 
chattel  by  the    tortious    act  of    the    bailee's  : 
servant  whilst  acting  outside  the  scope  of  his 
employment.     Coupi  Co.  v.  Maddick  (60  L.  J. 
Q.B.  676  ;    [1891]  2  Q.B.  413)  considered  and 
distinguished.     Sanderson  v.  Collins,  73  L.  J.  . 
K.B.  358  ;    [1904]  1  K.B.  628 ;  90  L.  T.  243 ;  ! 
62  W.  R.  864 ;  20  T.  L.  R.  249— C.A. 

Ii^nry  to  Chattel  Bailed  by  Begligenoe  of 
Stranger— Bailee  not  Liable  oyer  to  Bailor— 
Aetion  by  Bailee— Measure  of  Damages.]— In 
an  action  against  a  stranger  for  loss  of  goods 
caused  by  his  negligence,  the  bailee  in  pos- 
session of  the  goods  can  recover  their  value, 
although  he  would  have  had  a  good  answer  to 
an  action  by  the  bailor  for  damages  for  the  loss 
of  the  goods.  Claridge  v.  South  Staffordshire 
Tramway  Co.  (6rL.  J.  Q.B.  603;  [1892]  1  Q.B. 
422),  overruled.  The  Winkfield,  71  L.  J.  P.  21 ; 
[1902]  P.  42;  86  L.  T.  668;  60  W.  R.  246;  9 
Asp.  M.C.  269— C.A. 

Hiring  for  a  Tear— Bight  to  Continue— Three 
Xonths'  Botiee.] — By  an  agreement  the  plain- 
tiffs agreed  to  let  and  one  E.  agreed  to  hire 
two  carriage  horses  by  the  year  from  a  certain 
date  at  IC61.  per  annum,  payment  to  be  made 
quarterly.  It  was  also  provided :  "  After  the 
expiration  of  the  first  year  the  hiring  can  be 
terminated  by  either  party  giving  one  quarter's 
written  notice  from  a  quarter  day "  :~Hcldy 
that  the  hiring  was  for  one  year  certain,  with 
a  right  to  keep  the  horses  after  the  end  of  the 
year,  and  then  to  terminate  the  contract  by  a 

Quarter's  notice.      Tilling,  Lim.  v.  James,  94 
I.  T.  828 ;  22  T.  L.  R.  699— D. 

Owner's  Bisk  Clause— Act  Intentionally  Bone 
7-JJ;„J^©wledge  that  Damage  would  Besult— 
fdability.J-^heose  was  received  by  the  defen- 


dants "  to  be  stored  at  owner's  risk,"  and  the 
defendants  were  not  to  be  responsible  for 
damage  or  loss  caused  by  certain  specified 
matters  or  **  from  any  other  cause  whatever." 
The  cheese  was  kept  at  too  low  a  temperature, 
and  the  jury  found  there  was  want  of  skill : — 
Held,  that  there  was  nothing  to  do  away  with 
the  owner's  risk  clause,  for  although  the  act 
was  intentionally  done,  that  did  not  amount  to 
wilful  misconduct,  and  so  the  defendants  were 
not  liable.  Cordey  v.  Cardiff  Pure  Ice  Co., 
88  L.  T.  192— C.A. 

Other  Matters. 

Carriage  of  Qoods.^^Sce  Carrier  ;  Railway. 

Hire  of  Goods— Implied  Warranty  of  Fitness.] 
—  See  Damages. 

Hire-purohase  Amement— Authority  of  Hirer 
to  0ive  Lfen  for  work  Done.]— See  Work  Ain> 
Labour. 

Berrant— LiabiUty  of  Bailor  for  Aet  of.]— See 
Master  and  Servant. 


baker. 

See  Sale  of  Goods. 


BANKER. 

I  1.  Account,  68. 

'  2.  Bills  of  Exchange,  70. 

3.  Cheqties,  70. 
I  4.  Trust  Money,  72. 

5.  Advances,  72. 

6.  Savings  Banks,  73. 

7.  Other  Matters,  73. 

1.  Account. 

Appropriation  —  Interest  —  Principal.]  — J>Thc 
rule  that  payments  on  account  are  to  be  appro- 
priated to  interest  before  principal  does  not 
appl^  where,  in  the  case  of  bankers'  accounts, 
the  interest  has,  upon  making  up  the  account 
half-yearly,  been  converted  into  capital.  Parr's 
Banking  Co.  v.  Yates,  67  L.  J.  Q.B.  861 ;  [1898] 
2  Q.B.  460;  47  W.  R.  42— C.A. 

Separate  Account— Trust— Votiee.] — Where  a 
customer  of  a  bank  receives  trust  moneys  for 
investment  and  opens  a  separate  account  into 
which  such  moneys  are  paid,  and  it  is  not 
shewn  that  the  btuik  had  notice  of  the  trust, 
the  bank  is  at  liberty  to  treat  such  moneys 
as  belonging  to  the  customer  and  to  appro- 
priate them  against  his  overdrawn  account. 
Union  Bank  of  Australia  v.  Murray- Aynsley, 
67  L.  J.  P.C.  128;  [1898]  A.C.  693— P.C. 

Bight  of  Set-off— Oustomer  having  Control  of 
Two  Accounts— Transfer  firom  One  Account  to 
Another.] — In  the  absence  of  notice  of  fraud  a 
banker  is  entitled  to  set  off  what  is  due  to  a 
customer  on  one  account  against  what  is  due 
from  him  on  another,  although  the  former  may 
in  fact  belong  to  other  persons.  Bank  of  New 
South  Wales  v.  Ooulbum  Valley  Butter  Factory ,^ 
71  L.  J.  P.C.  112  ;  [1902]  A.C.  643 ;  87  L.  T.  88  ; 
61  W.  R.  867— P.C. 

A  trader  carried  on  his  own  business  in  con- 
junction  with  that  of  a  company  of  which  he 
was  managing  director,  and  by  himself  or  his 
nominees  held  all  the  shares.    The  company's 
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aooount  and  the  trader's  account  were  in  the 
same  bank,  and  blank  cheques  were  given  to  the  | 
bank  manager  in  respect  of  each  account  to  be  | 
filled  in  with  amounts  necessary  for  the  pur-  i 
pose  of  adjustment  of  the  two  accounts.    Bhink 
cheques  of  the  company  were  improperly  filled 
in  by  the  trader  with  amounts   which  were 
credited  to  his  tuicoxmt  :—Held,  that  in  the 
absence  of  notice  on  the  part  of  the  bank  of  the 
state  of  accounts  between  the  trader  and  the 
company,  the  bank  was  not  liable  to  refund  the 
money.    lb. 

Eight  to  Set  off  one  Aeoonnt  of  Company 
against  another—Yolnntary  Winding-up.]— A 
bank  agreed  with  the  directors  of  a  company 
which  had  an  overdrawn  account  to  close  that 
account,  and  open  a  No.  2  account.  This  was 
done  for  the  purpose  of  winding  up  the  business 
of  the  company,  which  was  in  difficulties,  and 
the  bank  was  so  informed.  Moneys  were 
lodged  to  the  No.  2  account  and  cheques  drawn 
against  it.  The  company  afterwards  went  into 
voluntary  liquidation.  The  bank  declined  to  j 
allow  the  liquidator  to  draw  against  the  No.  2 
account,  and  claimed  to  set  off  the  credit 
balance  on  that  accoimt  against  the  debit 
balance  of  the  No.  1  account : — Held^  that  there 
was  a  special  arrangement  which  prevented  the  | 
bank  exercising  its  ordinary  right  of  setting  off  | 
one  account  of  a  customer  against  another. 
Johnson  <ft  Co.,  In  re,  [1902]  1  Ir.  R.  430— M.R.  I 

Broker— Beyeral  Aoconnts— Fraudulent  De-  ! 
posit  of  Seenritios— Ctoeral  Indebtedness—  ' 
JDoMt  to  Loan  Aoeonnt— Credit  to  Current  Ae- 
oonnt—Equities  between  FOrsons  Claiming 
under  Customer.]— A  firm  of  brokers  kept  two 
accounts  with  their  bankers,  a  current  accoimt 
and  a  loan  account.  The  brokers  wrongfully 
deposited  bonds  of  their  clients  to  secure  their 
general  indebtedness  to  the  bank,  and  also  paid 
to  the  credit  of  their  current  account  moneys 
of  other  clients  which  they  had  received  to  pay 
for  investments.  The  brokers  having  been 
declared  de&ulters,  the  bank  opened  a  new 
liquidation  accoimt,  to  which  they  transferred 
l,d62Z.  then  standing  to  the  credit  of  the  cur- 
rent account  and  the  amount  standing  to  the 
debit  of  .the  loan  account,  which  largely  ex- 
ceeded the  1,862^.  The  bank  never,  in  fact, 
appropriated  the  1,862^  to  meet  the  debit,  but 
satisfied  it  by  sale  of  a  sufficient  part  of  the 
deposited  bonds: — Held,  that,  as  against  the 
clients  entitled  to  follow  the  1,862Z.,  the  owners 
of  the  deposited  bonds,  in  calculating  the 
amount  for  which  the  bonds  were  a  securitpr, 
were  entitled  to  have  the  1,8622.  first  applied  m 
reduction  of  the  debit.  Mutton  v.  Peat,  69 
L.  J.  Ch.  484;  [1900]  2  Ch.  79;  82  L.  T.  440; 
48  W.  R.  486— C.A. 

Xortgage — Cnnent  Aoeonnt — Closing  of  Ao- 
eonnt—Fewer  of  Sale.]— Where  a  mortgage  to 
secure  an  account  current  with  a  bank  contains 
a  power  of  sale,  to  arise  on  the  closing  of  the 
account,  the  account  is  closed  by  a  letter  from 
the  mortgagor  to  the  bank  stating  that  he  has 
agreed  to  assign  all  his  assets  to  a  trustee  for 
creditors.  The  fact  that  an  account  is  in  debit 
does  not  prevent  its  being  closed  by  the  cus- 
tomer. Berry  v.  HcUifax  Commercial  Banking 
Co.,  70  L.  J.  Ch.  86 ;  [1901]  1  Ch.  188 ;  88  L.  T. 
666 ;  49  W.  R.  164— Kekewich,  J. 

Joint  Account— Husband  and  Wife— liability 
for  Oroidiaft.]- jS^ee  Husband  and  Wife. 


Orerdiawn  Account— Interest  on  Debentures 
—Subrogation.]  —  See  Wrexham,  Mold,  and 
CwmaKs  Quay  Railway,  In  re,  post,  Company. 

2.  Bills  op  Exchange. 

DdiTory  to  Bank  to  be  Discounted— Whether 
Property  of  Bank  or  Customer— Bill  Beceivable— 
Whether  a  Book  Debt.]— Under  an  agreement 
for  purchase  of  shares  in  a  company  the  pur- 
chase price  was  to  be  ascertained  by  taking  into 
account  book  debts  due  to  the  company.  A 
bill  of  exchange  had  been  received  by  the  com- 
pany in  the  ordinary  course  of  business,  and 
had  been  indorsed  and  handed  to  the  com- 
pany's bankers  for  the  purpose  of  being  dis- 
counted, but  it  had  not  been  discounted: 

Held,  on  the  authority  of  Stevens,  In  re  ; 
Stevens  v.  Keily  (W.  N.  1888,  pp.  110, 116),  that 
the  bill  was  a  book  debt,  and,  following  Oiles  v. 
Perkins  (9  East,  12),  and  distinguishing 
Schofield,  Ex  parte;  Firth,  In  re  (12  Ch.  D. 
337),  that  it  had  not  become  the  property  of  the 
bank,  but  remained  the  property  of  the  com- 
pany. It  must  therefore  be  taken  into  account, 
in  ascertaining  the  purchase  price,  as  a  book 
debt  due  to  the  company.  Dawson  v.  Isle,  76 
L.  J.  Ch.  888;  [1906]  1  Ch.  633;  96  L.  T.  386; 
54  W.  R.  462— Warrington,  J. 

Breach  of  Contract— Draft  Accompanied  by 
Shippinff  Documents— Frosen  Xeat  Trade— Dsual 
Form  of  PoUcy.]— The  phiintiff  carried  on  busi- 
ness in  London  as  an  importer  of  frozen  moat. 
The  defendant  bank,  at  the  phiintiff's  request, 
undertook  to  negotiate,  at  the  bank's  option, 
drafts  drawn  by  the  shippers  on  the  plaintiff  in 
respect  of  consignments  of  frozen  meat,  the 
drafts  to  be  accompanied  bv  shipping  documents 
—that  is,  bills  of  lading,  mvoice,  and  policy  of 
insurance.  The  bank  negotiated  a  draft  attached 
to  which  was  a  policy  containing  a  clause  "  To 
pay  a  total  loss  by  total  loss  of  vessel  only." 
The  usual  form  of  policy  in  the  frozen  meat 
trade  is  a  policy  covering  all  risks.  The  plain- 
tiff in  the  usual  course  of  business  accepted  the 
draft  before  he  had  examined  the  documents. 
A  |>artial  loss  of  the  consignment  took  place, 
which  by  reason  of  the  clause  in  the  policy  the 
plaintiff  could  not  recover  from  the  under- 
writers : — Held,  that  the  bank  had  committed 
a  breach  of  its  contract  with  the  plaintiff  in 
negotiating  a  draft  which  was  not  accompanied 
by  a  policy  of  insurance  in  the  proper  form,  and 
that  the  bank  was  liable  to  make  good  the  loss 
to  the  plaintiff.  Borthwick  v.  Bank  of  Neto 
Zealand,  6  Com.  Cas.  1— Mathew,  J.  And  sec 
Bill  op  Exchange. 

3.  Cheques. 

Payment  under  Xistake  of  Fact— Oertiilcation 
of  Cheque— Estoppel— Botice  of  Dishonour.]— A 
customer  of  the  respondent  bajik  drew  a  cheque 
which  the  bank  certified  with  its  stamp.  The 
effect  of  the  certifying  was  to  shew  that  it  was 
drawn  on  sufi&cient  funds.  The  customer 
fraudulently  altered  the  cheque  into  one  for  a 
larger  amoimt,  and  opened  an  account  with  the 
appellant  bank,  on  which  he  drew.  The,  cheque 
so  altered  passed  through  the  clearing-house, 
and  being  certified  was  honoured  by  the  respon- 
dents. The  latter,  discovering  the  fraud  on  the 
following  day,  at  once  gave  notice  to  the  appel- 
lants. In  an  action  by  the  respondents  to 
recover  from  the  appellants  the  difference 
between  the  original  and  the  altered  cheque,— 
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Held,  that  the  respondents  were  entitled  to  t 
recover,  as   there  was   no  negligence  on  the  • 
respondents*  part  to  induce  the  appellants  to 
treat  the  cheque  as  good ;  and  as  there  were  no  I 
indorsers  to  whom  notice  of  dishonour  had  to  | 
he  given  and  the  appellants  had  not  heen  pre-  < 
judiced  by  want  of  notice,  there  was  no  liability 
on  the  respondents  in  consequence  of  want  of  | 
notice  to  the  appellants  on  the  day  on  which 
the  cheque  was  presented.    Imperial  Bank  of  | 
Canada  v.  Bank  of  Hamilton,  72  L.  J.  P.O.  1 ; 
[1908]  A.C.  49 ;  87  L.  T.  467 ;  51  W.  R.  289— P.C. 

PaysMiit  of  Forged  Ohoquo  —  Ve^igOAce  of 
Coftomer — Estoppel.]  —  Throe  directors  of  a 
limited  company,  of  whom  one  was  the  chair- 
man, appointed  the  son  of  the  chairman  as 
secretary.  Some  years  before,  to  the  knowledge 
of  the  chairman,  the  son  had  forged  his  name, 
but  since  then,  down  to  the  time  of  his  appoint- 
ment, he  had  lived  apparently  a  blameless  life. 
With  the  directors'  consent  the  secretary  had 
charge  of  all  the  books  of  the  company,  includ- 
ing the  cheque-book  and  pass-book,  and,  by 
means  of  an  elaborate  system  of  fraud,  not 
only  succeeded  in  forging  a  director's  name 
to  cheques  which  were  duly  honoured  by  the 
bank,  but  for  a  long  period  escaped  detection. 
In  an  action  against  the  bank  to  recover  the 
amount  of  the  forged  cheques  honoured  and 
paid,— HeW,  that  the  limited  company  was  not 
estopped  by  negligence  from  recovering  the 
amount  of  such  forged  cheques  from  the  bank. 
Lewes  Sanitary  Steam  Laundry  Co.  v.  Barclay 
d  Co.,  95  L.  T.  444 ;  11  Com.  Cas.  255 ;  22 
T.  L.  R.  737— Kennedy,  J. 

Alteration  of  Cheque— Extent  of  Bankar'f  Lia- 
biUty-^Vegligenee.]— The  customer  of  a  bank 
who  so  draws  a  cheque  that  a  forger  is  able  to 
insert  words  and  figures  increasing  the  amount 
is  not  liable  to  the  bank  for  the  loss  sustained  in 
paying  the  increased  amoimt.  Colonial  Bank  of 
Australasia  v.  Marshall,  75  L.  J.  P.C.  76 ;  [1906] 
A.C.  559;  95  L.  T.  810;  22  T.  L.  R.  746— P.C. 

Three    executors    signed    cheques    on    their 
bankers.    The  cheques  were  drawn  by  one  of  i 
them  in  such  a  way  that  he  was  able  by  the 
insertion  of  words  and  figures  to  increase  the 
amounts  for  which  the  cheques  were  originally  ' 
drawn : — Held,   that    the    bankers   were   only 
entitled  ta  charge  the  executors  for  the  amounts  , 
for  which  the  cheques  were  originally  drawn, 
and    not   for  the   simis   as   increased  by  the  , 
forgery.    16.  j 

The  principles  held  in  Scholjield  v.  Londes-  , 
borough  (Earl)  (66  L.  J.  Q.B.  693;  [1896]  A.  C. 
614)  to  be  applicable  as  between  the  acceptor  | 
and  a  subsequent  holder  of  a  bill  of  exchange 
apply  equally  as  between  a  customer  of  a  bank  | 
and  the  bank.    16.  | 

Cheque  Certified  before  DeliTery  at  Bepre-  i 
■ented  b j  Assets  of  the  Drawor^-EfBoet  of  Entry 
la  Paat-Book.]  —  A  cheque  certified  before 
delivery  is  subject,  as  regards  its  subsequent 
negotiation,  to  all  the  rules  applicable  to  uncer- 
tified cheques.  Qaden  v.  Newfoundland  Savings 
Bank,  68  L.  J.  P.C.  57 ;  [1899]  A.C.  281 ;  80 
L.  T.  829-P.C. 

The  entry  in  a  pass-book  of  such  a  cheque  is 
not  conclusive  proof  of  acceptance  as  cash  by 
the  bank  issuii^  the  pass-book,  and  does  not 
exclude  evidence  of  the  real  nature  of  the 
transaction  so  recorded.    76. 


The  appellant  drew  a  cheque  on  a  bank, 
which  certified  on  the  face  of  the  cheque  that 
the  drawer  had  assets  to  meet  it.  The  appel- 
lant immediately  deposited  the  cheque  with  the 
respondents,  who  issued  to  her  a  pass-book, 
and  credited  her  therein  with  the  amount  of 
the  cheque.  If  the  cheque  had  been  presented 
by  the  respondents  on  tne  same  day  it  would 
have  been  paid.  But  in  the  ordinary  course  of 
business  the  appellants  paid  the  cheque  to  their 
bank,  and  before  it  was  presented  the  bank  on 
which  the  cheque  was  drawn  became  insolvent : 
— Held,  that  the  cheque  was  accepted  by  the 
respondents  as  the  agents  of  the  appellant,  and 
not  with  the  intention  of  acquiring  title  to  it  or 
gratuitously  guaranteeing  its  payment,  and  that 
thus  the  loss  fell  on  the  appellant.    16. 

Contract  to  Honour  Ontstanding  Choqnas— 

I  Consideration  moving  trm,  Agent— ETidonoe  of 

{  Speeial   Damage.]— The    deposit   of   a   **  store 

,  warrant"  for  sheep  with  a  bank  by  an  agent 

I  of  a  customer  is  sufficient  consideration  for  a 

promise  to  honour  outstanding  cheques  within 

the  rule  laid  down  in  Currie  v.  Misa  (L.  R.ilO 

Ex.  163),  and  an  action  will  lie  for  breach  of 

contract  in  dishonouring  such  cheques.    It  is 

no  answer  to  such  an  action  to  say  that  the 

i  consideration  did  not  move  from  the  plaintifi, 

I  but  from  an  agent  in  his  behalf.     But  held, 

I  that  evidence  of  special  damage  by  the  dis- 

j  honour   of   the   cheques  was  not   admissible. 

I  Fleming  v.  Bank  of  New  Zealand,  69  L.  J.  P.C. 

;  120;  [1900]  A.C.  577;  83  L.  T.  1— P.C. 

I      Crossed  Cheque.]  —iS^e  Bill  of  Exchange. 

I  4.  Tbust  Money. 

I  Executor  Paying  Trust  Honey  into  Credit  of 
his  Own  Account— Liability  of  Bank.]— A  lodged 

'  to  the  credit  of  his  private  account  at  a  bank 
moneys  which  belonged  to  him  and  B  as 
executors  of  C.  The  tonk  had  notice  that  the 
moneys  so  lodged  were  trust-moneys,  but  had 
no  notice  that  A  intended  to  commit  a  breach 
of  trust,  and  placed  the  moneys  to  the  credit  of 
A's  account  in  the  ordinary  way.  A  afterwards 
became  insolvent,  and  his  account  was  over- 
drawn. B  brought  an  action  against  the  bank 
and  A  to  have  it  declared  that  the  bank  were 
trustees  of  the  mone}^  so  lodged  on  behalf  of  B 
and  A  as  executors  of  C  '.—Held,  that  the  bank 
were  not  liable.  Shields  v.  Bank  of  Ireland, 
[1901]  1  Ir.  R.  222— M.R. 

5.  Advances. 

Credit  against  Proiuetion  of  SooumonU— 
Cortifleato  of  AnalyiU— Fraudulent  Xisrepre- 
■entation.] — A  bank  was  authorised  to  advance 
a  sum  against  production  of  documents.  The 
mandate  was  as  follows :  '*  Negotiate  drafts  of 
A.  O.  at  sight  on  D.  Bank  (Berlin)  London 
agency  p.  800^  accoimt  B.  S.  (against)  bill  of 
lading,  policy  of  insurance  and  certificate 
analysis  from  Dr.  H.  (for)  100  tons  cobalt  ore 
analysis  not  less  than  5  per  cent,  protoxide 
shipped  by  steamer  (to)  Europe.  Credit 
expires.  ..."  A.  O.  intended  to  ship  worth- 
less ore,  and  in  the  bill  of  lading  it  was 
described  as  "P.M.  2680  bags  contaming  100 
tons  cobalt  ore."  A  policy  of  insurance  was 
also  effected.  A  sample  of  sound  ore  was  sub- 
mitted for  analysis,  which  analysis  the  bank 
refused  to  accept,  as  the  certificate  did  not 
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refer  to  the  bill  of  lading  goods.  A.  O.  then 
marked  the  sample  as  the  bill  of  lading 
quantity  was  described.  The  analyst  gave  a 
second  certificate,  which  was  as  follows : 
**  Sample  of  cobalt  ore  marked  '  P.M.  2680  bags 
representing  100  tons  *  received  from  you  on  the 
12th  July  gave  the  foUowing  results :  4*14  per 
cent,  cobalt,  equal  to  5-27  per  cent,  cobalt 
protoxide  in  the  dry  ore ;  9*25  per  cent, 
moisture."  On  producing  the  second  certificate 
the  bank  paid  A.  O.  8001.  Subsequently  A.  O. 
was  convicted  of  obtaining  that  money  by 
fraudulent  misrepresentation  :—B62<2,  that  the 
certificate  on  its  ^e  was  regular  and  came 
within  the  meaning  of  the  mandate,  and  there 
was  no  duty  on  the  bank  to  see  to  the  sampling.  ' 
The  bank  was  entitled  to  assume  that  the  | 
analyst  had  acted  skilfully  in  making  the 
analysis.  Basse  v.  Bank  of  Australasia,  90  i 
L.  T.  618 ;  20  T.  L.  R.  431— Bigham,  J.  ' 

Deposit   of    Deodfl  — Priority— Bebentnret  — 
KestrietiYO     Conditioii  —  Beprosentatioii  —  Ckm-  | 
straetivo  Votioe.] — A  banker  in  dealing  with  a  . 
customer  is  not  fixed  with  notice  of  the  con-  I 
tents  of  a  document  deposited  with  him  as 
security  by  another  customer.     Valletort  Sani- 
tary Laundry  Co.,  In  re  ;    Ward  v.  Valletort 
Sanitary  Laundry  Co.,  72  L.  J.  Ch.  674  ;  [1903] 
2  Ch.  664 ;  89  L.  T.  60— Swinfen  Eady,  J. 

A  deposit  of  title-deeds  as  a  security   is  a 
representation  that  the  depositor  has  power  to 
make  a  valid   deposit,    without   any   express 
statement  to  that  effect.    A  banker  who  takes 
as  security  a  second  debenture  which  states 
that  it  is  to  rank  after  first  debentures  already 
issued,  will  not  thereby  be  affected  with  notice 
of  the  conditions  contained  in  the  first  deben- 
tures so  as  to  affect  his  position  in  regard  to  a  ' 
former  transaction  with  the  same  customer,  ' 
although  that  transaction  related  to  security  ' 
for  overdrafts  on  a  current  account  and  liability 
was  incurred  in  respect  thereof  after  the  second  j 
debenture  had  been  issued.    lb,  I 

Bight    to    Bepayment    of    Loan  — Deed    of  i 
Amtignmewt.] — The    respondents  were    jointly  ' 
indebted  to  the  appellant  bank,  and  J.  F.,  one 
of  the  partners  in  the  respondents*  firm,  was 
also  separately  indebted  to  the  bank.    By  deed  i 
they  assigned  to  the  bank  certain  moneys  due  | 
to  them  '*  as  to  their  said  indebtedness,"  and  : 
J.  F.  assigned  his  interest "  as  to  his  said  in-  I 
debtedness  " ; — Held,  that  it  was  not  necessary 
that  the  value  of  J.  F.'s  interest  in  the  part-  j 
nership  assets  assigned  should  be  ascertained  { 
before  the  bank  could  repay  itself  his  separate  , 
debt  out  of  such    asset.      National  Bank  of 
Australasia  v.  Falkingham,  71  L.  J.  P.C.  106; 
[1902J  A.C.  686  ;  87  L.  T.  90— P.C. 

6.  Savings  Banks. 
4  Edw.  7  c.  8  is  the  Savings  Banks  Act^  1904. 

7.  Other  Matters. 

Deposit  of  Mortgage  Dobentnres  —  Begiitra- 
tion  of  Banker.]— See  Standard  Rotary  Machine 
Co.,  In  re — Company. 

Depodt  Booeipt — Assignmont.]— 5etf  Assign- 
ment. 

Following  Tmit  Honey  —  Appropriation  of 
Faymonti.]— Se£  Trust. 

Letten  of  Lien— Bankmptej— Order  and  Dii- 
potition.]— fifed  Bills  of  Sale. 


Umuj  Paid  under  lOstake  of  Fact— Bight  to 

Bocorer.]— /See  Money  Counts. 

Sale  of  Share!  hj  Stoekbroker— Obligation  to 
^y  Bank  against  DeUyery  of  Shares.]  —  fifed 
Principal  and  Agent. 
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1.  Pebsons  Liable  to. 

Married  Woman— Separate  Trading— Petition 
before  Kaniage— Beeeiying  Order  after  Marriage.] 
— A  receiving  order  cannot  be  made  against  a 
married  woman  who  is  not  trading  separately 
from  her  husband,  although  the  debt  and  act  of 
bankruptcy  are  admitted,  and  the  petition  has 
come  on  for  hearing  and  been  adjourned  before 
her  marriage.  Debtor,  In  re  ;  Debtor,  ex  parte, 
67  L.  J.  Q.B.  820;  [1898]  2  Q.B.  576;  78  L.  T. 
824 ;  46  W.  R.  676 ;  6  Manson,  122— O.A. 

Oarrying  on  Trade  Separately  from  Hus- 
band—Absenting Herself  with  Intent  to  Befsat 
Creditors.] — Where  a  married  woman  has  carried 
on  trade  separately  from  her  husband,  and  there 
are  remaining  undischarged  debts  incurred  by 
her  for  the  purposes  of  that  business,  she  is 
subject  to  the  bankruptcy  laws  in  respect  of 
her  separate  estate  imder  sub-section  5  of 
section  1  of  the  Married  Women's  Property 
Act,  1882,  although  she  has  ceased  to  carry  on 
business.  DagtuUl,  In  re;  Scan  d  Morley,  ex 
parte  (65  L.  J.  Q.B.  666;  [1896]  2  Q.B.  407). 
approved.  Worsleyt  In  re ;  Lambert,  ex  parte, 
70  L.  J.  K.B.  93;  [1901]  1  K.B.  309;  84  L.  T. 
100;  49  W.  R.  182 ;  8  Manson,  8— C.A. 

Where    a   business   is    bought   out    of    the 
separate  property  of  a  married  woman,  and  she  ' 
accepts  bills  and  incurs  debts  for  the  purposes  | 
thereof,  the  mere  ^t    that  the  business  is  i 
carried  on  in  part  of   the    house  where  the 
husband  lives,  and  that  he  takes  some  part  in 
the  management,  is  not  sufficient  to  warrant 
the  conclusion  that  there  was  no  carrying  on  of 
a  separate  business  by  the  wife.    76.  * 

A  married  woman  who  was  carrying  on  a 
business  separately  from  her  husband  left  her 
place  of  business  and  shut  up  her  shop,  leaving 
no  address,  and  joined  her  husband  where  he 
was  living  in  London.  There  were  trade  debts 
incurred  by  her  remaining  undischarged,  and 
there  was  some  evidence  that  she  was  attempt- 
ing to  evade  service  of  legal  process  in  London : 
— Held,  that  she  was  absenting  herself  with 
intent  to  defeat  or  delay  her  creditors  within 
the  meaning  of  sub-section  1  [dj  of  section  4  of 
the  Bankruptcy  Act,  1883,  and  the  fact  that 
she  had  gone  to  join  her  husband  was  not 
sufficient  to  negative  that  conclusion.    16. 

Judgment  against  Firm.]— A  married 

woman  carrying  on  trade  in  the  name  of  a  firm 
separately  from  her  husband  cannot  be  made 
bankrupt  for  non-compliance  with  a  bankruptcy 
notice  founded  on  a  judgment  obtained  against 
her  in  the  name  of  the  firm.  Handford  S  Co., 
In  re;  Handford,  ex  parte,  68  L.  J.  Q.B.  386; 
[1899]  1  Q.B.  666 ;  80  L.  T.  126 ;  47  W.  R.  391 ; 
6  Manson,  131— C.A. 

Judgment  against— Debtor*!  Snmmoni .]— 

Where  a  judgment  has  been  obtained  against  a 
married  woman  in  accordance  with  the  form 
laid  down  in  Scott  v.  MorUy  (67  L.  J.  Q.B.  43 ; 
20  (J.B.  D.  120)  the  judgment  debtor  cannot  be 
adjudged  a  bankrupt  on  a  debtor's  summons 
issued  on  the  judgment.  Elliott^  In  re,  [1900] 
2  Ir.  R.  439— Boyd,  J. 

Lunatie  Debtor— Creditor*!  Petition— Com- 
mittee in  England— Curator  Bonie  in  Seotland 


— Loeni  Standi  of  Curator  to  Appear  on  Peti- 
tion.]— Where  a  person  has  been  found  a 
lunatic  in  England,  and  a  committee  of  his 
estate  has  been  appointed,  the  committee  is  the 
proper  person  to  act  on  behalf  of  the  lunatic  in 
bankruptcy  proceedings  against  him  in  Eng- 
land; and  a  curator  bonis  to  him  previously 
appointed  in  Scotland  on  the  ground  of  his 
inability  through  physical  infirmity  to  attend 
to  business  matters  has  no  locus  standi  to 
appear  in  the  bankruptcy  proceedings.  B.  S.  A. 
la  debtor),  In  re,  70  L.  J.  K.B.  475 ;  [1901]  2 
k.B.  82 ;  84  L.  T.  477 ;  8  Manson,  164— C.A. 

A  committee  of  a  lunatic  debtor  ought  not 
I  to  consent  to  an  adjudication  against  him  with- 
I  out  having  first  obtained  the  sanction  of  the 
I  lunacy  jurisdiction.    lb. 

Foreigner    "ordinarUj    reeident  **— Hotel.]— 

A  forei^er  who,  for  purposes  of  liti^tion,  has 

stayed  m  En^^land  at  hotels  during  nme  months 

of  the  year  immediately  preceding  the  date  of 

I  the  presentation  of  a  bankruptcy  petition,  has 

I  "  ordinarily  resided  "  within  the  meaning  of  the 

I  Bankruptcy  Act,  1883,  s.  6,  sub-s.  1.    Bright, 

'  In  re;  Bright,  ex  parte,  51  W.  R.  342— C.A. 


2.  Act  op. 

(a)  assigitment  to  defeat  creditors. 

Salo  of  Bnsinesi  Effoets  to  Company  for 
Wortbleti  Second  Debenture!  —  Hire-pnrcliase 
Agreement.] — W.,  who  carried  on  an  extensive 
business,  had  'been  financed  by  D.  In  April, 
1900,  he  asked  D.  for  a  loan  of  1,000Z.,  and  it 
was  eventually  arranged  that  D.  should  pur- 
chase part  of  the  plant  of  his  business  for 
1,000^,  and  W.  should  repurchase  it  under  a 
hire-purchase  agreement.  In  the  following 
July  a  similar  transaction  took  place  under 
which  W.  received  2,000Z.  The  hire-purchase 
agreements  contained  a  licence  to  seize  and  sell. 
On  February  6,  1901,  W.  assigned  to  the  defen- 
dant company  aU  his  trade  assets,  including 
the  chattels  comprised  in  the  two  hire-purchase 
agreements,  but  retained  book  debts  of  the 
nominal  value  of  1,760Z.,  which  realised  700Z. 
The  consideration  for  the  assignment  was 
3,700Z.  in  second  debentures  and  lOOZ.  in  cash. 
D.  took  first  debentures  of  the  nominal  value  of 
3,000Z.  At  the  date  of  the  assignment  to  the 
company  W.  owed  4,000i.,  excluding  his  debt 
to  D.  The  company  went  into  liquidation,  and 
its  assets  were  insufficient  to  satisfy  the  first 
debentures  :—H(;2(2,  first,  that  the  assignment 
to  the  company  was  void  as  an  act  of  bank- 
ruptcy ;  secondly,  that  the  transactions  result- 
ing in  the  hire-purchase  agreements  were  in 
reality  loans,  and  were  void  under  the  Bills  of 
Sale  Acts  owing  to  the  power  to  seize  and  sell, 
and  that  the  chattels  comprised  therein  had 
not  passed  to  D.  by  a  title  antecedent  to  the 
sale  to  the  company.  Wheatley*s  Trustee  v. 
Wheatley,  85  L.  T.  491— Wright,  J. 

Tranifisr  of  BnfineN  to  Company— Consideration 
for  Transfer— Shares  and  Bebentnres— Votioe  to 
Company  —  Frandnlent  Assignment  —  Title  of 
Tmitee  —  Eigbtf  of  Bebentnre-bolderi  —  Pnr- 
ebaten  for  Talne.]— The  debtor,  a  tobaoconist, 
obtained  stock  to  the  value  of  about  10,0002. 
on  credit,  and  forthwith,  on  December  22, 1902, 
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transferred  his  business,  stook-in-trade,  oon- 
traots,  goodwill,  and  business  premises,  which 
comprised  the  whole  of  his  assets,  to  a  Umited 
company  formed  for  the  purpose  of  acquiring 
them.  The  property  assigned  by  the  debtor 
to  the  company  included  the  benefit  of  a  con- 
tract with  M.,  another  tobacconist,  for  the  sale 
of  his  business  to  the  debtor.  The  capital  of 
the  company  was  25,000^,  divided  into  25,000 
shares  of  11.  each.  The  board  of  five  directors 
consisted  of  M.,  the  debtor,  and  three  nominees 
of  the  debtor.  The  purchase-price  of  the 
debtor's  property  was  a  small  sum  of  cash, 
23,139  fully  paid  shares,  and  one  hundred  lOOZ. 
debentures,  secured  by  a  floating  charge  on  the 
assets  of  the  company.  The  shares  were  allotted 
to  the  debtor,  and  were  unreaUsable.  Thirty 
debentures  were  allotted  to  M.  as  consideration 
for  the  sale  of  his  business,  and  the  remaining 
debentures  were  allotted  to  the  debtor  or  his 
nominees  as  follows:  18  to  the  debtor,  who 
subsequently  charged  them  in  favour  of  the 
company ;  30  to  N.  (the  nominal  vendor  to  the 
company  and  one  of  the  debtor's  dummy  direc- 
tors), in  respect  of  alleged  promotion  money; 
7  to  B.,  and  15  to  Z.,  in  respect  of  alleged  debts 
for  corresponding  amounts  due  to  them  from 
the  debtor.  No  provision  whatever  was  made 
for  the  discharge  by  the  company  of  the  debtor's 
trade  liabilities,  and  the  result  of  the  transfer 
to  the  company  was  to  divest  him  of  all  his 
assets  and  leave  him  nothing  wherewith  to 
satisfy  trade  debts  amounting  to  about  13,0002. 
On  February  20,  1903,  a  receiving  order  was 
made  against  the  debtor,  and  on  March  11, 1903, 
he  was  adjudicated  bankrupt.  After  the  date 
of  the  receiving  order  B.  sold  his  debentures  to 
P.  B.,  and  Z.  sold  his>to  H.  L.,  for  amounts 
below  half  their  face  value.  Both  P.  B.  and 
H.  L.  knew  of  the  bankruptcy.  On  a  motion 
by  the  trustee  in  bankruptcy  for  a  declaration 
that  the  transfer  to  the  company  was  fraudulent, 
and  that  he  was  entitled  to  the  property  free 
from  any  incumbrances, — Heldj  that  the  transfer 
by  the  debtor  was  fraudulent  and  an  act  of 
bankruptcy,  and  that  the  company  had  notice 
of  and  was  partv  to  the  fraud  and  act  of 
bankruptcy,  and  that  as  agiiinst  the  trustee  the 
transfer  was  void.  Slobodinaky,  In  re  ;  Moore^ 
ex  parte,  72  L.  J.  K.B.  883 ;  [1908]  2  K.B.  517 ; 
89  L.  T.  190;  62  W.  B.  156 ;  10  Manson,  341— 
Wright,  J. 

Heldf  further,  that  M.  took  his  debentures 
without  notice  of  the  act  of  bankruptcy,  and 
in  good  faith,  and  that  the  debtor's  property 
recovered  by  the  trustee  was  subject  to  a  charge 
for  any  deficiency  which  M.  might  be  imable  to 
recover  from  the  company's  assets;  that  N. 
took  his  debentures  after  and  with  knowledge 
of  the  fraudulent  transfer,  and  without  valuable 
consideration,  and  consequently  had  no  good 
charge  upon  the  property  recovered  by  the 
trustee;  and  that,  as  P.  B.  and  H.  L.  bought 
from  tainted  persons  after  the  date  of  the  re- 
ceiving order  and  with  knowledge  of  the  bank- 
ruptcy, they  also  had  no  good  charge  on  the 
property.    lb, 

Semble,  that  in  a  case  where  an  assignment 
of  a  bankrupt's  property  is  avoided  as  fraudu- 
lent xmder  section  44  of  the  Bankruptcy  Act, 
1888,  it  is  right  that  subsequent  bona  fiae  pur- 
chasers or  incumbrancers  for  value  should  now 
be  protected  in  equity,  notwithstanding  the 
operation  of  section  43  of  the  Bankruptcy  Act, 


1883.  Yet  under  no  circumstances  could  such 
purchaser  or  incumbrancer,  even  though  bona 
flde^  be  protected  on  equitable  grounds  beyond 
the  real  value  of  what  he  had  given  as  the 
consideration  for  his  purchase  or  incumbrance. 
lb. 

Transfer  of  Whole  of  Anots— Airangoment  for 
Payment  of  i ome  Orediton  Only— Belation  Baok 
of  Trusteo'f  Title.]— In  December,  1899,  S.,  a 
publican,  owed  about  3000Z.  to  trade  creditors ; 
his  trade  premises  were  mortgaged  to  W.  &  Co., 
his  lessors,  and  he  was  insolvent.  It  was  agreed 
that  S.  should  surrender  his  lease,  that  W.  &  Co. 
should  release  the  mortgage  and  should  take 
over  the  stock-in-trade,  being  the  whole  of  S.'s 
assets,  for  2,800^;  this  sum  was  the  total 
amotmt  of  a  list  of  his  debts  furnished  by  S. 
and  stated  to  be  a  complete  list ;  a  cheque  for 
2,8002.  was  handed  by  W.  &  Co.  to  S.,  who, 
according  to  the  arrangement,  immediately 
indorsed  and  delivered  it  to  the  respondents, 
who  proceeded  to  pay  all  the  debts  set  out  in 
the  said  list  furnished  by  S.  This  list  did  not 
in  fact  contain  all  the  creditors.  The  arrange- 
ment was  entered  into  honestly  and  without 
any  fraudulent  motive.  A  receiving  order 
having  been  made  against  S.  within  three 
months  of  this  transaction,  the  trustee  sought 
to  recover  the  sum  of  2,800Z.  from  the  respon- 
dents : — Held,  that  the  transfer  by  S.  was  an 
act  of  bankruptcy  as  necessarily  tending  to 
defeat  the  creditors  omitted  from  the  list,  and 
as  substituting  for  the  administration  of  the 
estate  in  bankruptcy  a  different  mode  of  ad- 
ministration.  Sharp,  In  re ;  Oundry,  ex  parte, 
83  L.  T.  416— Wright,  J. 

Held  also,  that  section  49  of  the  Bankruptcy 
Act,  1883,  does  not  protect  payments  made,  not 
in  the  ordinary  course  of  business,  but  for  the 
purpose  of  doing  that  which  in  law  constitutes 
an  act  of  bankruptcy,  and  that  the  present 
transaction  was  therefore  not  protected  by  that 
section.    lb. 

Assignment  hj  Partnenhip  of  Firm's  Assets 
for  Benefit  of  Trade  Orediton.] — A  deed  of  assign- 
ment by  a  partnership  firm  of  its  partnership 
assets  for  the  benefit  of  its  trade  creditors  only 
is  not  an  assignment  of  an  individual  partner's 
property  for  the  benefit  of  "his  creditors 
generally"  within  the  meaning  of  section  4, 
sub-section  1  (a)  of  the  Bankruptcy  Act,  1883, 
so  as  to  constitute  an  act  of  bankruptcy  which 
will  support  a  bankruptcy  petition  against  him. 
Phillips,  In  re ;  Phillips,  ex  parte,  69  L.  J.  Q.B. 
604 ;  [1900]  2  Q.B.  329 ;  82  L.  T.  691 ;  49  W.  R. 
16;  7  Manson,  277— D. 

But,  qucBre,  whether  such  an  assignment  is 
not  an  act  of  bankruptcy  on  his  part  as  a 
fraudulent  conveyance  or  transfer  within  sub- 
section 1  (6).    lb. 

Assignment  to  Creditor  of  Choie  in  Action  in 
Good  faith  without  Votio^— Protected  Trans- 
action.]—On  December  1,  1904,  a  bankruptcy 
petition  was  presented  against  the  debtors,  and 
on  December  5  they  assigned  by  deed  to  a 
creditor  as  security  for  the  debt  a  sum  of 
money  due  to  them.  The  assignment  was 
made  in  good  foith  and  the  creditor  had  no 
notice  of  the  petition.  On  December  10  the 
receiving  order  was  made  against  the  debtors : — 
Held,  that  the   assignment   was  a  protected 
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transaction  within  section  49  of  the  Bankruptcy 
Act,  1883,  and  was  good  as  against  the  trustee 
in  bankruptcy.  Badham^  Jn  re;  Palmer j  ex 
parte  (10  Morrell,  252),  distinguished.  Dunkley^ 
In  re;  Waller,  ex  parte,  74  L.  J.  K.B.  968; 
[1906]  2  K.B.  688;  93  L.  T.  248;  21  T.  L.  R. 
707— Bigham,  J. 

Alleged  Aeqnieiaanoe  hj  Fetitiouiiig  Creditor 
—Order  by  Tmitee  under  the  Deed  fSnr  Goods— 
Ezeoution  of  Order  on  Beoeipt  of  Cash— Votiee 
of  Xxeention  of  Deed.]— The  debtors  called  a 
meeting  of  creditors  at  which  the  petitioning 
creditors  were  represented.  Their  represen- 
tative refused  to  have  anything  to  do  with  a 
deed  of  assignment  for  the  benefit  of  creditors. 
After  he  left  the  meeting  the  deed  was  executed. 
On  the  same  day  the  trustee  under  the  deed 
sent  a  small  order  to  the  petitioning  creditors 
"as  trustee  of  the  estate,"  which  was  received 
on  the  following  day.  By  return  poet  an  invoice 
was  sent  to  the  trustee  saying  that  the  goods 
were  "  ready  awaiting  remittance."  In  exchange 
for  the  invoice  the  trustee  sent  a  cheque,  and 
on  the  same  day  as  the  cheque  was  received 
the  petitioning  creditors  received  a  specific 
notice  of  the  execution  of  the  deed,  after  which 
they  dispatched  the  goods.  Held — first,  that  the 
order  did  not  necessarily  convey  to  the  peti- 
tioning creditors  that  a  deed  had  been  executed ; 
and  secondly,  that  the  transaction  was  com- 
plete, although  the  goods  had  not  been  sent  off 
before  the  specific  notice  was  received,  and  that 
the  petitioning  creditors  were  not  estopped 
from  rel3ring  on  the  execution  of  the  deed  as  an 
act  of  bankruptcy.  Crow,  In  re ;  Collier,  ex 
parte,  97  L.  T.  140;  14  Manson,  279— D. 

(6)  Execution.  ] 

Seinire  and  Holding  of  Goods  for  Twenty-one 
Days.] — The  act  of   winkruptcy  committed  by  | 
the  debtor  in  such  a  case  under  section  1  of  > 
the  Bankruptcy  Act,  1890,  bv  the  seizure  of  his 
goods  and  the  holding  of  them  by  the  sherifi  I 
for  twenty-one  days,  does  not,  if  no  step  is 
taken  upon  it,  affect  the  position  of  the  sheriff. 
Such  an  act  of  bankruptcy  is  constituted  by  the 
seizure  and  the  holding  for  twenty-one  days  | 
together,  and  any  petition  grounded  on  it  must  i 
be  presented  within  three  months  of  the  com-  | 
pletion  of  that  twenty-one  days.    If,  therefore,  ' 
the  sheriff  remains  in  possession  for  a  period  | 
extending  over  twenty-one  days,  there  is  not  i 
a  succession  of  acts  of  bankruptcy  at  the  expi-  | 
ration  of  every  period  of  twenty-one  days,  nor  | 
is  there  a  continued  act  of  bankruptcy  extend-  i 
ing  over  the  whole  period  of  the  possession.  \ 
Beeston,  In  re;  Board  of  Trade,  ex  parte,  68  | 
L.  J.  Q.B.  344  ;  [1899]  1  Q.B.  626 ;  80  L.  T.  66 ; 
47  W.  R.  476 ;  6  Manson,  27— C.A. 


(c)  Bankbuptcy  Notice. 

Equitable   Assignment  of  Judgment  Debt- 
Bight  of  Judgment  Creditor.]— A<  merely  equit-  | 
able  assignment  of  the  judgment  debt  by  a  | 
judgment  creditor  does  not  deprive  him  of  the  ; 
right  to  issue  a  bankruptcy  notice  imder  sec- 
tion 4,  sub-section  1  (g)  of  the  Bankruptcy  Act,  ' 
1883.     Palmer,  In  re;    Brims,  ex  parte,  67 
L.  J.  Q.B.  316;  [1898]   1  Q.B.  419;  77  L.  T. 
709 ;  46  W.  R.  342 ;  6  Manson,  50-0.  A.  , 


Judgment  Creditor  A^iudieated  Bankrupt— 
Bight  of  Trustee  in  Us  Bankmptey  to  Issue 
Bankruptey  Votioe.]— The  trustee  in  the  bank- 
ruptcy of  a  judgment  creditor  is  not,  although 
he  has  been  made  a  party  to  the  action  in 
which  the  judgment  was  obtained,  a  "person 
who  is  for  the  time  being  entitled  to  enforce  a 
final  judgment"  within  the  Bankruptcy  Act, 
1890,  8.  1,  unless  he  has  obtained  leave  to  issue 
execution  under  Order  XLII.  rule  23,  and 
therefore,  till  such  leave,  is  not  entitled  to  issue 
a  bankruptcy  notice  in  respect  of  the  judgment 
debt.  Clements,  In  re;  Davis,  ex  parte,  70 
L.  J.  K.B.  68 ;  [1901]  1  K.B.  260 ;  83  L.  T.  464 ; 
49  W.  R.  176;  8  Manson,  27— D. 

Address  of  Creditor  in  Bankruptoy  Botiee.]— 
The  address  of  the  creditor  in  a  bankruptcy 
notice  should  be  of  a  place  where  he  is  to  be 
found  during  the  seven  days  within  which  the 
judgment  debt  is  to  be  paid  or  secured,  and 
this  is  so  whether  that  address  is  of  his  resi- 
dence or  place  of  business.  Occasional  absence 
from  such  place,  even  for  a  whole  day,  will  not 
render  the  bankruptcy  notice  inefficient  unless 
the  absence  is  such  as  to  deprive  the  debtor  of 
a  reasonable  opportunity  of  paying  or  securing 
the  debt.  It  matters  not  that  the  address  is 
the  temporary  home  of  the  creditor,  who  hap- 
pens to  have  no  permanent  home,  or  that  his 
occasional  absence  occurs  on  the  last  of  the 
seven  days.  On  the  other  hand,  if  the  creditor, 
after  service  of  the  notice,  abandons  his  place 
of  address,  so  that  it  ceases  to  be  such  a  place 
as  above  described,  the  bankruptcy  notice  will 
cease  to  be  efficient.  Stogdon,  In  re;  Leigh, 
ex  parte  (66  L.  J.  Q.B.  47 ;  [1896]  2  Q.B.  684), 
considered.  Beauchamp,  In  re;  Bea/uchamp, 
ex  parte,  73  L.  J.  K.B.  811;  [1904]  1  K.B.  672; 
90  L.  T.  694;  62  W.  R.  646;  11  Manson,  6; 
20  T.  L.  R.  269— C.A. 

*^  Final  judgment " — Order  made  on  Petition 
for  Beyooation  of  a  Patent.]— An  order  made  on 
a  petition  in  the  Chancery  Division  of  the  High 
Court  of  Justice,  revoking  a  patent,  and  ordering 
the  respondent  to  pay  the  costs  of  the  petition, 
under  section  26  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  is  not  a  "final  judg- 
ment *'  within  the  meaning  of  the  Bankruptcy 
Act,  1883,  s.  4,  sub-s.  1  (a),  and  therefore  a 
bankruptcy  notice  cannot  be  founded  on  such 
an  order.  Binstead,  In  re ;  Dale,  ex  parte  (62 
L.  J.  Q.B.  207 ;  [1893]  1  Q.B.  199),  and  Bank- 
ruptcy  Notice,  In  re ;  Official  Receiver,  ex  parte 
(64  L.  J.  Q.B.  429;  [1896]  1  Q.B.  609),  applied. 
Owen,  In  re ;  Peters,  ex  parte,  70  L.  J.  K.B.  92 ; 
83  L.  T.  672 ;  49  W.  R.  879 ;  8  Manson,  24— D. 

Final  Judgment  in  High  Court— Judgment 
Summons  in  County  Court— Order  on  Judgment 
Summons  to  Pay  by  Instalments — ^Bo  Befk^t.] — 
A  judgment  summons  was  issued  in  the  County 
Court  on  a  final  judgment  in  the  High  Court, 
and  on  October  17,  1903,  a  bankruptcy  notice 
was  served,  which  was  not  complied  with.  On 
November  2  an  order  to  pay  by  instalments 
was  made  on  the  judgment  summons.  On 
November  3  a  bankruptcy  petition  was  pre- 
sented by  another  creditor,  founded  on  the  non- 
compliance with  the  bankruptcy  notice : — Held, 
that  the  petitioning  creditor  was  entitled  to  a 
receiving  order,  the  debtor  having  committed  an 
act  of  bankruptcy  before  the  making  of  the 
order  on  the  judgment  summons,  which  any 
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creditor  could  take  advantage  of.  Montgomery 
V.  De  BiUmes  (67  L.  J.  Q.B.  768 ;  [1898]  2  Q.B. 
420)  distingoiahed.  Debtor ^  In  re;  Bock  Bed 
Brick  Co.,  ex  parte,  90  L.  T.  64;  62  W.  R.  802 
— D. 


to  ArbitratUni— Order  that  Award 
be  XBliaroed  and  Judgment  Entered  in  Aeeerd- 
aaee  thertwitli — Judgment  baied  on  Order — 
Jorisdietion.]— Where  an  order  is  made  under 
the  Arbitration  Act,  1889,  that  an  award  be 
enforced  and  that  judgment  be  entered  in 
accordance  therewith,  a  judgment  based  on 
such  order  is  not  a  ** final  judgment"  in  an 
action  upon  which  a  bankruptcy  notice  can  be 
founded  within  the  Bankruptcy  Act,  1883,  s.  4, 
sub-s.  1  (g).  Such  a  judgnaent  is  bad  on  the 
face  of  it  for  want  of  jurisdiction,  inasmuch  as  | 
the  Arbitration  Act,  1889,  s.  12,  which  provides 
for  the  enforcement  by  leave  of  the  Court  of  an  | 
award  on  a  submission  in  the  same  manner  as 
a  judgment  to  the  same  effect,  gives  no  power 
to  turn  the  award  into  a  judgment.  Bank- 
ruptcy Notice,  In  re\{No.  1),  76  L.  J.  K.B.  171 ; 
[1907]  1  K.B.  478 ;  96  L.  T.  131 ;  14  Manson,  1 ; 
23  T.  L.  R.  214— C.A. 

An  application  for  a  bankruptcy  notice  is 
not  a  method  of  enforcing  the  award  within 
section  12— per  Fletcher  Moulton,  L.J.    16. 

Joinder  of  Seyeral  Judgment  Bebti— Amount 
Recovered  on  Claim  and  Ooonterolaim— Addi- 
tional Parties  to  Connterolaim.]  —  An  action 
was  brought  by  A  and  B  against  C  to  recover 
100/.  for  money  lent.  The  statement  of  defence 
alleged  that  the  loan  was  not  a  personal  one, 
but  the  money  was  provided  for  the  purpose 
of  a  building  scheme,  and  G  oounterclaimed 
against  A,  B,  D,  and  E  for  damages  for 
fraudulent  conspiracy.  The  action  was  settled 
on  the  terms  of  G  consenting  to  judgment 
being  entered  for  A  and  B  for  the  1007.  and 
costs,  and  for  A,  B,  D,  and  E  for  the  costs  of 
the  counterclaim.  A  bankruptcy  notice  was 
afterwards  served  on  G  requiring  him  to  pay 
A  and  B  a  certain  sum,  and  to  D  and  E  a 
further  sum,  being  the  amounts  claimed  by 
them  respectively  as  due  on  the  judgment : — 
Held,  that  the  iMinkruptcy  notice  was  bad,  as 
it  included  two  judgment  debts  due  to  different 
persons.  Low,  In  re  (60  L.  J.  Q.B.  266  ;  [1891] 
1  Q.B.  147),  followed.  Bankruptcy  Notice,  In 
re  (No.  2),  96  L.  T.  138;  14  Manson,  133;  23 
T.  L.  R.  169-G.A. 

Judgment  in  Detinne— Von-eompliance  with 
Votiee— Aet  of  Bankmptej— Petition— Betnxn 
of  Detained  Chattel— Eleetion  to  Abandon 
Property  in  the  Chattel.] — A  plaintiff  who  has 
obtained  a  judgment  in  detinue  is  deemed  to 
have  abEmdoned  his  property  in  the  detained 
chattel  if  he  issues  a  bankruptcy  notice  on 
his  judgment  and  founds  a  bankruptcy  petition 
on  the  non-compliance  therewith.  The  return 
of  the  chattel  alter  the  completion  of  the  act 
of  bankruptcy  does  not  deprive  him  of  his  right 
to  a  receiving  order.  Debtor,  In  re ;  Creditor, 
ex  parU,  97  L.  T.  140;  14  Manson,  198; 
23  T.  L.  R.  618— D. 

Beoteh  Jadsment  Xegisteiod  in  England.]— 
A  creditor  who  has  obtained  a  judgment  in 
Scotland  is  not  entitled  to  issue  a  bankruptcy 
notice  to  the  debtor  imder  section  4,  sub-sec- 


tion 1  (g)  of  the  Bankruptcy  Act,  1883,  in 
England,  although  the  Scotch*  judgment  has 
been  registered  in  En^^land  under  section  3  of 
the  Juc^ents  Extension  Act,  1868.  Watson, 
In  re;  Johnston,  ex  parte  (62  L.  J.  Q.B.  86; 
[1893]  1  Q.B.  21),  foUowed.  Low,  In  re; 
Brand  v.  Low  (63  L.  J.  Gh.  60;  [1894]  1  Gh. 
147),  explained.  Bankruptcy  Notice,  In  re,  67 
L.  J.  Q.B.  308 ;  [1898]  1  Q.B.  383 ;  77  L.  T.  710 ; 
46  W.  R.  325 ;  5  Manson,  7— G.A. 

Votiee  Beqnizing  Payment  of  Judgment  Debt 
not  **in  aeeordanoe  with  the  termi  of  the  judg- 
ment "—Votiee  Bequiring  Payment  of  Part  onlj 
of  Debt.] — A  bankruptcy  notice  under  sub-sec- 
tion 1  (a)  of  section  4  of  the  Bankruptcy  Act, 
1883,  is  bad  if  it  requires  payment  of  part  only 
of  the  judgment  debt,  and  does  not  make  it 
clear  that  no  more  is  claimed  as  due  on  the 
judgment,  but  leaves  any  balance  that  may  be 
due  to  be  subsequently  ascertained  and  claimed. 
H.  B.,  In  re,  73  L.  J.  K.B.  1 ;  [1904]  1  K.B.  94 ; 
89  L.  T.  692;  52  W.  R.  178;  10  Manson,  361 ; 
20  T.  L.  R.  32— G.A. 

An  agreement  was  entered  into  between  the 
creditor  and  the  debtor  for  the  stay  of  certain 
litigation  between  them  on  the  terms  (inter 
alia)  that  the  debtor  should  pay  to  the  creditor 
2,700Z.  by  five  instalments,  and  should  consent 
to  judgment  being  signed  against  him  for  that 
sum.  Judgment  was  signed  against  the  debtor 
for  2,7002.  There  was  no  provision  in  the 
agreement  that  the  whole  debt  should  become 
payable  on  default  in  payment  of  any  of  the 
instalments,  and  there  was  no  provision  for 
successive  executions  on  the  judgment.  De- 
fault was  made  in  payment  of  three  instal- 
ments, and  the  creditor  issued  a  bankruptcy 
notice  claiming  payment  of  the  amount  due  in 
respect  of  the  three  overdue  instalments,  after 
giving  credit  for  an  amount  attached  imder  a 
garnishee  order  nisi,  proceedings  under  which 
were  still  pending,  the  amoimt  so  arrived  at 
being  described  as  the  debt  due  under  the 
judgment : — Held,  that  the  bankruptcy  notice 
did  not  require  payment  in  accordance  with 
the  terms  of  the  judgment,  but  in  accordance 
with  the  terms  of  the  judgment  as  modified  by 
a  collateral  agreement,  and  it  did  not  comply 
with  the  provisions  of  sub-section  1  (g)  of  sec- 
tion 4  of  the  Bankruptcy  Act,  1883,  and  was 
consequently  bad.  Feast,  In  re ;  Feast,  ex 
parte  (4  Morrell,  37),  distinguished.    lb. 

Votiee  Bequiring  Payment  of  Judgment  Debt 
without  Cofts— "ui  aoeordanee  with  termi  of 
the  judgment."]— Where  a  creditor  has  obtained 
final  judgment  for  a  certain  sum  and  costs  to  be 
taxed,  a  bankruptcy  notice  served  on  the  debtor 
is  not  invalid  l^cause  it  is  issued  in  respect  of 
the  sum  for  which  judgment  was  obtained  with- 
out mentioning  the  costs,  inasmuch  as  a  separate 
writ  of  execution  can,  under  Order  XLU, 
rule  18,  be  issued  for  the  recovery  of  the  sum 
apart  from  the  costs.  The  bankruptcy  notice  is 
therefore  **  in  accordance  with  the  terms  of  the 
judgment"  as  required  by  section  4,  sub- 
section 1  (g)  of  the  Bankruptcy  Act,  1883. 
H.  B.,  In  re  (73  L.  J.  K.B.  1 ;  [1904]  1  K.B.  94), 
distinguished.  Q.  J.,  In  re,  74  L.  J.  K.B.  932 ; 
[1906]  2  K.B.  678;  93  L.  T.  193;  12  Manson, 
354;  21  T.  L.  R.  698— G.A. 

luertion  of  more  than  one  Judgment  Debt  in 
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Same  Hotie»— Awiwidnieiit  of  VoUoe.]— A  bank- 
ruptcy notice  was  defective  by  reason  of  its 
being  based  upon  two  judgment  debts : — Held, 
tbat  the  Court  ought  not  to  allow  the  notice  to 
be  amended.  Decision  of  Cave,  J.,  in  Collier, 
In  re ;  Dan  Rylands,  ex  parte  (8  Morrell,  80, 83), 
followed  and  applied.  0.  C.  S.,  In  re,  73  L.  J. 
K.B.  685;  [1904]  2  K.B.  161;  91  L.  T.  224; 
62  W.  R.  595 ;  11  Manson,  122— O.A. 

Partn«rthip— Writ  against  Firm  after  Bissdii- 
tion— Bankraptoy  Petition  against  late  Partner.] 
— Judgment  in  default  of  appearance  was 
recovered  in  an  action  against  a  firm  com- 
menced after  dissolution  of  the  firm  in  respect 
of  a  cause  of  action  which  accrued  before  the 
dissolution,  the  writ  being  served  on  the  late 
partners  individually.  A  bankruptcy  notice, 
following  the  judgment,  was  issued  against  the 
firm,  and  served  on  each  partner  personally. 
The  notice  not  being  complied  with,  iMinkruptcy 
petitions  were  presented  against  the  late 
partners  individually : — Held,  that  under  Order 
XLVnia,  rule  1,  the  action  was  properly 
constituted  against  the  firm,  though  dissolved ; 
that  under  rule  8  (c)  execution  on  the  judgment 
might  have  issuea,  without  leave,  against  the 
late  partners  individually;  and  that  if  the 
bankruptcy  notice,  by  reason  of  its  being 
addressed  to  the  firm,  was  not  good  against 
the  late  partners  individually,  the  irregularity 
was  one  which  could  be  remedied  under 
section  143  of  the  Bankruptcy  Act,  1883,  so 
that  a  receiving  order  could  be  made  against 
a  late  partner  founded  on  the  notice.  Wenham, 
In  re ;  Battams,  ex  parte,  69  L.  J.  Q.B.  803 ; 
[1900]  2  Q.B.  698;  83  L.  T.  94 ;  48  W.  R.  627 ; 
7  Manson,  309— C.A. 

Held,  by  Lord  Alverstone,  M.R.,  and 
RiGBY,  L.J.  {dubitante  Collins,  L.J.),  that 
there  was  no  irregularity  in  the  proceedings. 
lb. 

Per  Lord  Alverstone,  M.R.  —  "  Persons 
being  partners  "  in  section  115  of  the  Bank- 
ruptcy Act,  1883,  means  persons  who  have 
carried  on  business  in  partnership  for  the  pur- 
pose of  the  liability  sought  to  be  enforced,  and 
there  is  nothing  in  rule  262  of  the  Bankruptcy 
Rules,  1886, 1890,  which  cuts  down  that  mean- 
ing. Consequently,  persons  who  were  partners 
at  the  time  of  a  partnership  debt  being  mcurred 
can  be  proceeded  against  xmder  the  Act  as 
partners  after  the  dissolution  of  the  partner- 
ship,   lb. 

Per  RiGBY,  L.J. — Order  XL  Villa  only  recog- 
nised the  principle  of  law  that  partners  cannot 
by  a  dissolution  alter  their  relations  in  substance 
to  their  creditors,  and,  though  not  applicable 
qua  rule  in  bankruptcy  proceedings,  the  prin- 
ciple which  underlay  it  could  be  applied,  and 
there  was  no  reason  why  the  bankruptcy  notice 
founded  on  the  judgment  which  operated  to 
charge  the  late  partners  separately  should  be 
invalid  as  regards  them  individually.    76. 

Per  Collins,  L.J. — ^The  machinery  provided 
by  section  115  and  rule  262  for  proceedings  in 
bankruptcy  against  partners  appears  to  con- 
template proceedings  only  against  persons  who 
are  partners  at  the  time  of  the  proceedings. 
lb. 

Company   in    Liquidation— Set-off— Want    of 


Xntnality.]— Where  a  company  in  liquidation 
has  obtained  a  judgment  for  unpaid  calls 
against  a  shareholder  who  has  a  claun  against 
the  company  for  a  sum  exceeding  the  judgment 
debt,  which  was  not  available  as  a  set-off 
against  the  company's  claim  on  account  of 
want  of  mutuality  according  to  the  rule  ex- 
pressed in  Sankey  Brook  Coal  Co,  v.  Marsh  (40 
L.  J.  Ex.  125 ;  L.  R.  6  Ex.  185),  and  the  com- 
pany  has  issued  a  bankruptcy  notice  against  the 
debtor  in  respect  of  the  judgment  debt  under 
section  4,  sub-section  1  (g)  of  the  Bankruptcy 
Act,  1883,  the  debtor  is  not  entitled  to  have  the 
bankruptcy  notice  set  aside,  notwithstanding 
that  after  adjudication  he  would  be  able  under 
section  38  of  the  Act  to  set  off  his  claim  upon 
the  company  against  their  judgment  debt,  so 
as  to  satisfy  it.  G.  E.  B.,  In  re,  72  L.  J.  K.B. 
712;  [19aS]  2  K.B.  340;  89  L.  T.  245;  61 
W.  R.  675  ;  10  Manson,  243— C.A. 

Writ  of  Fi.  fk.— Sheriff  Withdrawinff  without 
Betnm— Ho  Stay  of  Execution.]— Where  the 
sheriff  under  a  writ  of  fi.  fa.  seizes  only  the 
goods  of  a  stranger  and  then  by  the  instructions 
of  the  judgment  creditor  withdraws  from 
possession  without  making  any  return,  this  does 
not  amount  to  a  stay  of  execution  so  as  to 
prevent  the  judgment  creditor  from  serving  a 
bankruptcy  notice  under  the  Bankruptcy  Act, 
1883,  8.  4,  sub-8.  1  (g).  Debtor,  In  re ;  Judg- 
ment Creditor,  ex  parte,  71  L.  J.  K.B.  664; 
[1902]  2  K.B.  260 ;  87  L.  T.  314 ;  60  W.  R.  609 ; 
9  Manson,  243— C.A. 

Seenritj  to  Batiifaction  of  Creditor— Agree- 
ment that  Judgment  ie  to  Bemain  in  Full  Foree 
— Oontinuance  of  Seenritj—Fresh  Bankmptej 
Votiee.] — Where  a  bankruptcy  notice  has  been 
complied  with  by  the  debtor  giving  security  for 
the  judgment  debt  to  the  satisfaction  of  the 
creditor,  which  security  by  its  terms  is  not  to 
be  realised  till  a  future  day,  the  creditor  cannot 
issue  a  fresh  bankruptcy  notice  in  respect  of  the 
same  judgment  debt  during  the  pendency  of  the 
security,  notwithstanding  a  term  providing  that 
the  judgment  is  still  to  be  in  full  force.  Smith, 
In  re;  Durban,  ex  parte,  72  L.  J.  K.B.  80; 
[1903]  1  K.B.  33;  87  L.  T.  586;  51  W.  R.  118; 
9  Manson,  341— C.A. 

A4joomment  of  Hearing  —  In  what  Casei 
AUowed.] — The  hearing  of  a  bankruptcy  notice 
ought  not  to  be  adjourned  unless  the  circum- 
stances are  such  as  would  justify  the  Court  in 
setting  aside  the  notice  on  some  one  of  the 
grounds  mentioned  in  section  4,  sub-section  1 
(g)  of  the  Bankruptcy  Act,  1883,  and  rules  138 
(2)  and  139,  and  Form  8  of  the  Bankruptcy 
Rules,  1886  and  1890.  Cole,  In  re;  Atten- 
borough,  ex  parte,  67  L.  J.  Q.B.  302;  [1898] 
1  Q.B.  290;  78  L.  T.  23;  46  W.  R.  352;  5 
Manson,  19— D. 


Applieation  to  Set  Aside  Bankmptej  Votiee— 
Petition  in  Bankmptej— Costa— Set-off.]— It  is 
not  the  practice  in  bankruptcy  to  set  off  costs 
which  form  part  of  the  petitioning  creditor's 
debt  against  a  debt  due  from  the  petitioning 
creditor  to  the  debtor,  even  though  the  latter 
happen  to  be  in  the  nature  of  costs.  8.,  In  re ; 
Peak  Hill  Qoldfield,  Lim.,  ex  parte,  76  L.  J. 
K.B.  1144;  [1907]  2  K.B.  896;  97  L.  T.  644— 
Bigham,  J. 
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{dj  Notice  op  Suspension.  ' 

Votioe  of  Snipeniioii  of  Payment.] — A  state- 
ment by  a  debtor  at  a  meeting  of  his  principal 
creditors  'that  he  could  not  meet  his  engage- 
ments, held  (Lord  Macnaohten  dissenting)  not 
to  be  a  notice,  within  the  meaning  of  section  4, 
sub-section  1  (h)  of  the  Buikruptcy  Act,  1888, 
that  the  debtor  had  suspended  or  was  about 
to  suspend  payment  of  his  debts.  Chough  v. 
Samuel,  74  L.  J.  K.B.  918;  [1906]  A.C.  442; 
93  L.  T.  491 ;  64  W.  R.  114 ;  21  T.  L.  R.  702; 
12  Manson,  347— H.L.  (E.)  Affirming,  11 
Manson,  229— C.A.    See  infra. 

The  debtor,  an  outside  broker,  informed 

each  of  his  Stock  Exchange  creditors  that  he 
would  haye  difficulty  in  meeting  his  payments 
on  pay  day,  and  gave  each  of  them  permission 
to  close  his  account  earlier  than  he  could 
otherwise  have  done.  The  debtor  had  other 
creditors,  to  whom  no  reference  was  made: — 
Held,  that  the  debtor  had  not  given  notice  of 
suspension  amounting  to  an  act  of  bankruptcy 
within  the  Bankruptcy  Act,  1883,  s.  4,  sub-s.  1  [h).  j 
The  rule  laid  down  in  Crook  v.  Morley  (61  L.  J. 
Q.B.  97;  [1891]  A.C.  816)  applied;  and  Scott,  I 
In  re ;  Scott,  ex  parte  (66  L.  J.  Q.B.  466 ;  [1896]  ' 

I  Q.B.  619),  and  HiWs  Trustee  v.  Rowlands 
(65  L.  J.  Q.B.  642;  [1896]  2  Q.B.  124)  approved. 
Heis,  In  re ;  Clough,  ex  parte,  73  L.  J.  K.B.  929 ; 
[1904]  2  K.B.  769 ;  91  L.  T.  692 ;  63  W.  R.  122 ; 

II  Manson,  229;  20  T.  L.  R.  647— C.A. 

Terbal  Votioe.]— A  verbal  statement  ^}y 

a  debtor  to  a  creditor  that  the  debtor  could 
not  pay  anything,  and  that  he  has  lost  every- 
thing, is  a  good  notice  of  suspension  of  payment 
of  his  debts  by  the  debtor  so  as  to  constitute  an 
act  of  bankruptcy  within  sub-section  1  {h)  of 
section  4  of  the  Bankruptcy  Act,  1889— per  Lord 
Alverstonb,  C.J.  Miller,  In  re,  70  L.  J.  K.B.  1 ; 
[1901]  1  K.B.  61;  88  L.  T.  646;  49  W.  R.  66; 
8  Manson,  1— C.A. 

Advance  to  Debtor  in  Tiew  of  Tntnze  Part- 
nership—Agreement to  Bepaj  in  Future  Event.] 
— The  petitioner  advanced  to  the  debtor  a  sum 
of  2,0002.  with  a  view  to  entering  into  partner- 
ship with  the  debtor  at  or  before  a  certain  date, 
the  money  to  be  used  as  part  of  the  capital  of 
the  debtor's  business  in  the  meantime,  and  to 
bear  interest.  It  was  agreed  that  if  the  debtor 
should  use  the  money  provided  by  him  for  the 
business  otherwise  than  as  working  capital  for 
his  business,  the  petitioner  should  have  the 
option  of  cancelling  the  agn^eement  and  draw- 
ing out  the  2,0002. ;  and  a  similar  provision  was 
made  for  the  event  of  the  petitioner  not  enter- 
ing into  partnership  with  the  debtor  within  the 
time  fixed.  Before  that  time  had  expired  the 
debtor  failed  in  his  business.  He  informed 
the  petitioner  verbally  that  ho  could  not  pay 
anybody  and  had  lost  everything : — Held,  that 
at  that  time  the  petitioner's  remedy  was  in 
damages,  and  there  was  not  any  liquidated 
sum  payable  to  him  either  immediately  or  at 
any  certain  future  time;  consequently  there 
was  no  debt  due  to  him  on  which  to  found  a 
petition,  and  the  statement  made  by  the  debtor 
was  not  an  act  of  bankruptcy.    76. 

{e)  Proop  op. 

Sridenee  of  Debtor— Books  of  Debtor.]— Upon 
the  hearing  of  a  bankruptcy  petition  the  books 


of  a  debtor  are  admissible  to  prove  the  act  of 
bankruptcy,  and  the  debtor  may  himself  be  called 
for  the  same  purpose.    X  Y.,  In  re ;  Hoes,  ex 

r'te,  71  L.  J.  K.B.  102;  [1902]  1  K.B.  98;  86 
T.  664 ;  60  W.  R.  182 ;  9  Manson,  6— C.A. 

8.  The  Petition. 

(a)  Cbeditor*s  Petition. 

Attestation  —  Amendment.]  —  A  bankruptcy 
petition  not  properly  attested  under  Bank- 
ruptcy Rule  146  ought,  if  possible,  to  be 
amended  at  the  hearing.  Ikhtor,  In  re; 
Creditor,  ex  parte,  86  L.  T.  688— D. 

Petitioninff  Debt— Stock  Szehange— "  Oeesio 
bononun  "—Judgment  Beeorered  bj  Stook  £z- 
ekange  Creditor— Sight  to  take  Proceedings  in 
Bankruptcy.]— The  cessio  bonorum  constituted 
by  the  rules  of  the  Stock  Exchange  does  not 
prevent  a  Stock  Exchange  creditor,  who  has 
come  in  and  received  a  dividend  on  his  debt  in 
the  Stock  Exchange  liquidation,  from  serving  a 
bankruptcy  notice  and  making  the  debtor  a  bank- 
rupt on  a  judgment  recovered  for  the  balance 
of  the  same  debt.  Ward,  In  re  (61  L.  J.  Ch. 
762 ;  20  Ch.  D.  866),  and  Ward,  In  re  (62  L.  J. 
Ch.  73;  22  Ch.  D.  182),  foUowed.  Whitmare  v. 
Turquamd  (30  L.  J.  Ch.  846;  3  De  G.  F.  &  J. 
107)  distinguished.  Tynte,  In  re  (16  Ch.  D. 
126),  doubted.  Mendelssohn,  In  re;  Mendel- 
ssohn, ex  parte,  72  L.  J.  K.B.  106 ;  [1903]  1  K.B. 
216 ;  87  L.  T.  721 ;  10  Manson,  9— C.A. 

Judgment— Power  of  Court  to  go  Behind.]— 
The  power  of  the  Court  in  bankruptcy  to  go 
behind  a  judgment  is  a  power  to  enquire  into 
the  consideration  and  not  into  the  form  of  the 
judgment,  and  the  judgment  is  conclusive 
unless  the  consideration  can  be  questioned. 
Beauchamp,  In  re ;  Beauchamp,  ex  parte,  73 
L.  J.  K.B.  311;  [1904]  1  K.B.  672;  90  L.  T. 
694 ;  62  W.  R.  646 ;  11  Manson,  6  ;  20  T.  L.  R. 
269-C.A. 

BeceiYer  in  Action  in  Chancery  DiTision 

— Indep«Hadent  Cause  of  Action— Judgment  Debt 
Assigned  to  Beccdver.]— A  receiver  in  an  action 
in  the  Chancery  Division  is  entitled  to  present 
a  bankruptcy  petition  against  a  debtor  to  his 
estate,  if  the  state  of  things  is  such  that  he  has 
an  independent  cause  of  action  against  the 
debtor.  Consequently,  a  receiver  in  a  partner- 
ship action  to  whom  a  judgment  debt  due  to 
the  partnership  has  been  assigned  is  a  good 
petitioning  creditor  against  the  judgment  debtor, 
although  the  money  when  recovered  is  recovered 
for  the  purpose  of  being  dealt  with  in  the  action. 
Sacker,  In  re  (68  L.  J.  Q.B.  4 ;  22  Q.B.  D.  179), 
explained  and  distinguished.  Macoun,  In  re,  73 
L.  J.  K.B.  892;  [1904]  2  K.B.  700;  91  L.  T. 
276 ;  68  W.  R.  197 ;  11  Manson,  264r-C.A. 

Acceptance  bj  Judgment  Creditor  of  Bill.]— 
See  Debtor,  In  re;  Debtor,  ex  parte,  11  L.  J. 
K.B.  409;  [1908]  1  K.B.  344— C.A. 

I     Petition  by  Limited  Company— Officer— Clerk 

I  Autkoriied  under  8eal  to  Take  Prooeedingi  in 

I  Bankruptcy.] — Any  person  in  the  employment 

I  of  a  company  incorporated  under  the  Companies 

Acts,  bma  fide  chosen  by  the  company,  and 

duly  appointed  imder  seal  to  take  proceedings 

in  bankruptcy  on  behalf  of  the  company,  be- 

I  comes  thereby  sufficiently  an    officer   of   the 

,  company  within  section  148  of  the  Bankruptcy 
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Act,  1888,  to  tftke  such  proceedings,  although 
he  was  not  before  his  appointment  in  any 
ordinary  sense  an  officer  of  the  company.  Con- 
sequently a  petition  in  bankruptcy  presented 
by  a  limited  company  and  signed  for  the  com- 
pany by  a  clerk  of  the  company  duly  authorised 
under  the  seal  of  the  company,  is  a  good  peti- 
tion. Tomkins  (J.  O.)  d  Co.,  In  re,  70  L.  J. 
K.B.  223;  [1901]  1  K.B.  476;  84  L.  T.  341; 
49  W.  B.  294 ;  8  Manson,  132~C.A. 

Seenred  Creditor— Eftimatt  of  ieonrity  in 
PetitioiL— How  Far  Creditor  Bound  bj  Eitimate 
— Ihity  of  Court  at  to  Enquiring  into  Correctness 
of  Estimate.] — Under  sub-section  2  of  section 
6  of  the  Bankruptcy  Act,  1883,  where  a  petition- 
ing creditor  is  a  secured  creditor,  and  he  does 
not  give  up  his  security  for  the  benefit  of  the 
creditors,  it  is  his  duty  to  give  an  estimate  of 
the  value  of  his  security.  He  makes  the  esti- 
mate at  his  own  risk,  and  if  it  is  a  real  estimate 
and  not  a  mere  sham  the  Court  is  under  no 
obligation  to  go  into  the  question  of  the  real 
value  of  his  security.  Button,  In  re  ;  Voss,  ex 
parte,  74  L.  J.  K.B.  403;  [1906]  1  K.B.  602; 
92  L.  T.  250 ;  53  W.  R.  437 ;  12  Manson,  111— 
C.A. 

The  petitioning  creditor  is  bound  by  the 
estimate  which  he  gives  of  his  security  in  his 
petition  in  the  sense  that,  if  he  comes  in 
to  prove,  he  cannot  take  any  l)enefit  in  the 
administration  in  bankruptcy  except  on  the 
basis  of  the  estimate  which  he  has  made, 
although  he  may  not  be  bound  in  the  sense 
that  the  trustee  is  entitled  to  redeem  the 
security  at  that  value  in  the  event  of  the 
creditor,  after  obtaining  an  adjudication,  taking 
no  further  step  in  the  bankruptcy  and  holding 
his  security.  Taylor,  Ex  parte ;  Lacey,  in  re 
(13  Q.B.  D.  128),  and  Vautin,  In  re ;  Saffery, 
ex  parte  (68  L.  J.  Q.B.  971 ;  [1899]  2  Q.B.  549), 
discussed,    lb. 

Stock  Excliange— Defknlt  of  Broker— Uqiiida- 
tion  1^  Official  Assignee  of  Stock  Ezckange — 
Eecdpt  of  Diyidend  b j  Creditor— Bigkt  of  Credi- 
tor to  Present  Petition  for  Balance  of  Debt.]— 
Where  the  assets  of  a  defaulting  member  of 
the  Stock  Exchange  are  distributed  by  the 
official  assignee  of  the  Stock  Exchange,  a 
member  being  a  creditor  who  has  received  a 
dividend  in  such  distribution  is  not  thereby 
precluded  &om  suing  the  defaulter  for  the 
balance  of  his  debt  or  from  presenting  a  peti- 
tion in  bankruptcy  against  him  in  respect  of 
such  balance.  Mendelssohn  v.  Ratcliff,  73  L.  J. 
K.B.  1027;  [1904]  A.C.  466;  91  L.  T.  204;  63 
W.  R.  240;  10  Com.  Cas.  14;  20  T.  L.  R.  670— 
H.L.  (E.) 

Petition  to  AToid  Judgment  Summons— Abuse 
of  Process.] — Judgment  having  been  obtained 
against  the  debtor  for  lOOZ.  damages  for  breach 
of  promise  of  marriage  with  costs,  a  judgment 
summons  was  taken  out  against  him  imder  the 
Debtors  Act,  1869.  Before  the  hearing  of  the 
summons  the  debtor  filed  his  own  petition  in 
bankruptcy  and  was  adjudicated  bankrupt.  The 
judgment  creditor  was  the  sole  creditor,  and 
there  were  some  assets.  The  creditor  applied 
to  set  aside  the  adjudication  as  an  abuse  of  the 
process  of  the  Court  '.—Held,  that  the  petition 
was  not  an  abuse  of  the  process  of  the  Court, 


and  the  adjudication  would  not  be  set  aside. 
I  Painter,  ex  parte  (64  L.  J.  Q.B.  22 ;  [1896] 
I  1  Q.B.  86),  foUowed.    Archer,  In  re ;  Archer,  ex 

parte,  20  T.  L.  R.  390-0. 

I  Dismissal  of  Petition  by  Consent  — BiU  for 
Increased  Amount  to  Potitimiing  Creditor— Fresh 
Petition  Founded  on  Vew  Debt— Extortion— 
Abuse  of  Process  of  Court.]— An  arrangement 
between  a  petitioning  creditor  and  the  debtor, 
under  which  the  creditor  receives  a  bill  for  a 
larger  amoimt  than  he  could  have  recovered  in 
the  bankruptcy,  and  thereupon  consents  to  the 
dismissal  of  the  petition,  is  not  invalid  in  the 
absence  of  actual  extortion  or  undue  pressure 
by  the  creditor;  and  the  debt  arising  imder 
such  an  arrangement  would  be  a  good  debt  to 
support  a  fresh  petition  in  bankruptcy.  Behro, 
In  re ;  Bebro,  ex  parte,  69  L.  J.  Q.B.  618 ;  [1900] 
2  Q.B.  316;  82  L.  T.  773;  48  W.  R.  561 ;  7 
Manson,  284— C.A. 

Per  Websteb,  M.R.— The  better  practice 
would  be  that  the  Court  should  not  give  leave 
for  the  withdrawal  of  a  petition  under  sub-sec- 
tion  7  of  section  7  of  the  Bankruptcy  Act,  1883, 
without  exercising  its  judgment  as  to  whether 
the  case  is  a  proper  one  in  which  to  allow  with- 
drawal,   lb. 

Begistrar's  Judgment.]— The  Registrar  has 
no  jurisdiction  except  to  grant  or  to  dismiss 
a  creditor's  petition  for  sequestration,  and  his 
decision  does  not  constitute  res  judicata.  Conse- 
quently, the  reasons  by  which  he  was  influenced 
are  immaterial  and  inadmissible  as  evidence. 
Vitoria,  Ex  parte  (63  L.  J.  Q.B.  161 ;  [1894] 
2  Q.B.  387),  approved.  King  v.  Henderson,  67 
L.  J.  P.C.  134;  [1898]  A.C.  720;  79  L.  T.  37; 
47  W.  R.  157 ;  5  Manson,  308— P.C. 

Indireot  XotiYO  of  Petitioning  Creditor.]— 
Mere  motive  on  the  part  of  a  petitioning  credi- 
tor, however  reprehensible,  does  not  affect  the 
validity  of  the  proceedings  or  make  them  an 
abuse  of  the  powers  of  the  Court,  unless  it  is 
shown  that  the  remedy  would  be  unsuitable, 
and  would  enable  the  person  obtaining  it 
fraudulently  to  defeat  the  rights  of  others. 
Wilbran,  Ex  parte  (5  Madd.  1),  approved. 
Lister  v.  Perrytnan  (39  L.  J.  Ex.  177;  L.  R. 
4  H.L.  621)  distinguished.    lb. 


(6)  Debtor's  Petition. 

Contract  for  Sewage  Works— Payment  upon 
Certificate  of  Engineer— Power  to  Engineer  to 
Direet  Payment  to  Firmi  Supplying  Xaohinery 
upon  Contracton  ^* unduly  delaying  payment" 
for  the  same.] — Under  a  contract  for  sewage 
works  made  by  a  contractor  with  an  urban  dis- 
trict council  it  was  provided  that  the  requisite 
machinery  was  to  be  supplied  to  the  contractor 
by  certain  named  firms,  and  also  (by  clause  54) 
that  if  the  engineer  should  have  '*  reasonable 
cause  to  believe  that  the  contractor  is  unduly 
delaying  proper  payment "  to  the  firms  supply- 
ing the  machinery  he  should  have  power,  if  he 
thought  fit,  to  direct  payment  to  them,  and 
deduct  it  from  the  next  certificate.  The  con- 
tractor was  subsequently  adjudicated  bankrupt 
upon  his  own  petition,  and  at  the  date  of  his 
bankruptcy  a  sum  of  836/.  Q$.  9d.  was  due  to 
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the  various  machinery  firms.  The  engineer 
having  made  orders  directing  payment  of  this 
sum  direct  to  these  firms  pursuant  to  clause 
54, — Held,  that  the  power  given  by  the  clause 
in  question  to  the  engineer  was  not  annulled 
by  the  bankruptcy  of  the  contractor,  and  was 
properly  exercised,  as  the  contractor,  by  pre- 
senting his  own  petition,  was  "  unduly  delaying 
proper  payment"  to  the  firms  supplying  the 
machinery,  within  the  meaning  of  the  clause. 
Wilkingon,  In  re ;  Fowler,  ex  parte,  74  L.  J. 
K.B.  969;  [1906]  2  K.B.  713;  64  W.  R.  157; 
12  Hanson,  877— Bigham,  J. 

4.   Interim  Begeiveb. 

Special  Managar— DiimiBfal  of  Petition— Dis- 
bnrsemsntf  of  Special  Kanager— Jorisdiotion.]— 
Where  a  Court  has  jurisdiction  over  the  subject- 
matter  in  respect  to  which  it  makes  an  order, 
but  has  not,  as  is  ultimately  shewn,  jurisdiction 
in  the  particular  case  owing  to  the  position  of 
the  person  concerned,  the  order,  though  erro- 
neous, is  not  without  jurisdiction  altogether, 
and  anything  done  under  it  before  it  is  set  aside 
is  valid.  A.  B.  d  Co.,  In  re  (No.  2),  69  L.  J. 
Q.B.  668;  [1900]  2  Q.B.  429;  82  L.  T.  544; 
48  W.  R.  485 ;  7  Hanson,  268— C.A. 

Where  the  Bankruptcy  Court  on  the  presenta- 
tion of  a  petition  agamst  an  alleged  debtor 
appoints  an  interim  receiver  of  his  business,  and 
the  petition  is  afterwards  dismissed  on  the 
ground  that  the  alleged  debtor  is  not  a  debtor 
within  the  meaning  of  section  4  of  the  Bank- 
ruptcy Act,  1883,  the  interim  receiver  is  not  a 
trespasser  or  wrongdoer ;  and  he,  and  the  special 
manager,  if  he  appoints  one,  are  entitled,  in 
passing  their  accounts,  to  all  just  allowances  for 
disbursements  made  and  liabilities  incurred 
while  carrying  on  the  business.    76. 

Per  LiNDLEY,  H.R.,  and  Rigby,  L.J.— Rules 
172  and  173  of  the  Bankruptcy  Rules,  1886  to 
1890,  do  not  apply  to  special  managers.  They 
apply  to  interim  receivers,  but  the  Court  would 
not  disallow,  in  the  accounts  of  an  interim  re- 
ceiver, expenses  properly  incurred  by  him  over 
and  above  the  amount  deposited  for  his  ex- 
penses under  those  rules,  and  leave  him  to 
recover  the  excess  from  the  persons  at  whose 
instance  he  was  appointed.    lb. 

Official  Beceiyer  aa — Power  to  Appoint 

Special  Xanaj^  of  Bosiiiest.]— The  power  to  ap- 
point a  special  manager  of  the  business  of  a 
debtor  conferred  on  the  official  receiver  by  sub- 
section 1  of  section  12  of  the  Bankruptov  Act, 
1883,  can  be  exercised  by  him  while  actmg  as 
interim  receiver  under  sub-section  1  of  section 
10  of  the  Act.  Bankruptcy  Petition,  In  re,  69 
L.  J.  Q.B.  222 ;  81  L.  T.  798;  7  Hanson,  132- 
C.A. 

5.  Receiving  Obdeb. 

"Sufficient  cavie*'  for  Declining  to  Xake— 
Antecodeat  PropOMd  Fraud  bj  PetitionULg 
Creditor— MotiTo  of  Spite.]--On  July  23,  1900, 
S.,  being  in  difficulties,  called  a  meeting  of  his 
creditors,  at  which  it  was  resolved  by  them  to 
accept  a  composition  of  lOs.  in  the  pound.  A 
few  days  subsequently  G.,  a  creditor  who  had 
not  been  present,  called  on  S.  and  said  that  he 


would  not  assent  to  the  composition  unless  S. 
gave  him  a  promissory  note  for  the  balance  of 
the  debt  due  to  him,  and  on  August  1  he  sent  to 
S.  a  promissory  note  for  half  the  amount  of  the 
debt,  requesting  S.  to  accept  it.  S.  declined  to 
accede  to  this  suggestion.  The  proposed  com- 
position having  fallen  through,  S.,  on  August  4, 
executed  a  deed  of  assignment  of  all  his  pro- 
perty to  trustees  for  the  benefit  of  his  creditors 
generally.  On  August  28  G.  and  another 
creditor,  who  was  in  no  way  connected  with 
the  proposed  secret  arrangement,  presented  a 
petition  in  bankruptcy  against  S.,  the  debt  of 
neither  of  them  alone  being  60Z. : — Held,  that 
there  was  "sufficient  cause'*  for  declining  to 
make  a  receiving  order  within  the  Bankruptcy 
Act,  1883,  8.  7,  sub-s.  (3).  SMw,  In  re;  Gill, 
ex  parte,  83  L.  T.  754 ;  49  W.  R.  264— C.A. 

On  April  19,  1904,  the  debtor  conmiitted 

an  act  of  bankruptcy  by  the  execution  of  a  deed 
of  assignment  of  all  his  property  for  the  benefit  of 
his  creditors.  The  petitioning  creditors  refused 
to  assent  to  the  deed,  and  threatened  to  present 
a  bankruptcy  petition  unless  they  either  re- 
covered 60Z.  or  bills  for  the  difference  between 
the  amount  to  be  paid  under  the  deed  and  the 
amount  of  his  debt.  These  bills  they  required 
to  be  indorsed  by  the  debtor's  father-in-law.  As 
neither  of  the  proposals  were  accepted,  they 
presented  a  petition  on  which  a  receiving  order 
was  made : — Held,  that  there  was  "  sufficient 
cause  "  for  declining  to  make  a  receiving  order 
within  the  Bankruptcy  Act,  1883,  s.  7,  sub-s.  3. 
Debtor,  In  re ;  Debtor,  ex  parte  (No,  2),  91  L.  T. 
664;  63W.  R.  223— D. 

Antecedent  Threat.]— A  debtor  who  had 

assigned  the  whole  of  his  property  to  a  trustee 
for  the  benefit  of  his  creditors,  called  a  meeting 
of  his  creditors,  who  agreed  to  accept  an  offer 
by  the  debtor  and  bis  relatives  to  pay  10s.  in 
the  pound.  Subsequently  the  debtor  informed 
them  that  he  could  not  arrange  to  carry  out  the 
composition  of  10s.,  but  that  his  relatives 
offered  to  purchase  his  estate  for  a  sum  suffi- 
cient to  pay  7s.  6d.  in  the  poimd.  The  majority 
of  the  creditors  accepted  this,  but  one  creditor 
wrote  demanding  an  immediate  cash  payment 
of  7s.  6d.  in  the  pound  and  bills  for  2s.  6d. 
indorsed  by  a  relative  of  the  debtor,  and  said 
that  if  this  were  not  done  he  would  present  a 
bankruptcy  petition.  These  terms  were  declined, 
and  a  bankruptcy  petition  was  presented:-  - 
Held,  upon  the  authority  of  Shaw,  In  re  (aH 
L.  T.  764),  that,  as  the  petitioning  creditor  had 
endeavoured  to  obtain  a  secret  advantage  over 
the  other  creditors,  with  a  threat,  if  the  debtor 
did  not  concede  it,  to  present  a  bankruptcy 
petition,  there  was  '*  sufficient  cause  *'  for 
declining  to  make  a  receiving  order  within 
section  7,  sub-section  3  of  the  Bankruptcy 
Act,  1883.  Goldberg,  In  re,  21  T.  L.  R.  139— 
C.A. 

Adjournment— Discretion.] — Upon  the  day  ap- 
pointed for  the  hearing  of  a  bankruptcy  petition 
the  debtor  made  an  offer  to  settle  the  debts  and 
costs.  The  local  solicitor,  who  appeared  for  the 
petitioning  creditor,  said  that  the  offer  was  a 
reasonable  one,  but  he  would  not  accept  it  with- 
out communicating  with  his  principals.  Both 
sides  asked  for  an  adjournment  to  enable  the 
solicitor   to   get   instructions.     The  Registrar 
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refused,  and  made  a  receiving  order  '—Held, 
that  the  Registrar  had  exercised  his  discretion 
wrongly  in  refusing  to  allow  an  adjournment,  > 
and  that  the  receiving  order  must  he  rescinded. 
Farleigh,  In  re,  21  T.  L.  R.  198~D. 

Powor  to  make  Beoeiying  Order  in  Lieu  of  i 
Committal  Order— Jodnnent  Svmmoni— Ho  Eri-  ; 

dance  of  Means.]— A  Judge  upon  the  hearing 
of  a  judgment  summons  has  no  jurisdiction,  in 
the   ahsence  of   evidence   as   to  the  dehtor*s  < 
means  to  pay  the  deht,  to  make  a  receiving  j 
order  in  lieu  of  a  conmiittal  order.    Beg.  v. 
Sussex  County  Court  Judge  (69  L.  T.  82)  dis- 
tinguished.   DehtoTy  In  re;  Baker,  ez  parte,  \ 
91  L.  T.  321 ;  63  W.  R.  29— D.  | 

The  Court  has  no  jurisdiction  to  make  a  | 

receiving  order  in  bankruptcy  under  section  103, 
sub-section  6  of  the  Bankruptcy  Act,  1883,  unless 
it  has  before  it  evidence  as  to  means  on  which 
it  might  exercise  its  jurisdiction  under  section  6 
of  the  Debtors  Act,  1869.  Beg,  v.  Sussex  County 
Court  Judge  (69  L.  T.  32)  distmguished.  Debtor, 
In  re ;  Debtor,  ex  parte  (No.  1),  74  L.  J.  K.B. 
862 ;  [1905]  1  K.B.  874 ;  91  L.  T.  321 ;  63  W.  R. 
29;  12  Manson,  17— D. 

Application  for  Committal— Debtor  having 

Foreign  Bomicil— Von-residenoe  in  England.]— 
Where,  under  section  6  of  the  Debtors  Act, 
1869,  application  is  made  by  a  judgment  cre- 
ditor to  a  Court  having  bankruptcy  jurisdiction 
for  the  committal  of  a  judgment  debtor,  and 
the  judgment  debtor  is  present  before  the  Court, 
the  Court  may,  under  section  103,  sub-soction  6 
of  the  Bankruptcy  Act,  1883,  make  a  receiving 
order  against  the  debtor,  although  he  is  not 
domiciled  in  England,  and  has  not  within  a  year 
before  the  date  of  the  application  ordinarily 
resided  or  had  a  dwelling-house  or  place  of 
business  in  England.  Clark,  In  re ;  Clark,  ex 
parte,  66  L.  J.  Q.B.  876 ;  [1898]  1  Q.  B.  20;  77  ' 
L.  T.  417 ;  46  W.  R.  103 ;  4  Manson,  231— C.A,   I 

Staj  of  Advertisement— Asient  of  Creditor!.] 
— Where  a  receiving  order  has  been  made 
against  a  debtor,  and  he  subsequently  applies, 
under  section  109  of  the  Bankruptcy  Act,  1883,  | 
for  an  order  staying  advertisements  and  all 
proceedings  under  the  receiving  order,  the 
Court  ought  not,  in  the  exercise  of  its  dis- 
cretion, k>  accede  to  the  application  simply 
because  the  petitioning  creditor  and  the  other 
creditors  assent  thereto,  but,  taking  into  con- 
sideration aU  the  circumstances  of  the  case, 
must  have  regard  to  the  larger  and  higher  view 
to  be  taken  of  the  matter — namely,  the  interests 
of  the  public  of  which  the  Board  of  Trade  is 
the  guardian.  Debtor,  In  re ;  Cfficial  Beceiver, 
exparU,  84  L.  T.  666— C.A. 

Becciving  Order  Hade  on  Judgment  Snmmoni 
—Ho  Formal  Order  Drawn  np--8ta7ing  Subse- 
quent Action  against  Debtor.]— Upon  the  hear- 
ing of  a  judgment  summons  under  section  6  of 
the  Debtors  Act,  1869,  Cave,  J.,  in  lieu  of  an 
order  of  committal,  made  a  receiving  order 
against  the  debtor  under  section  103  (6)  of  the 
Bankruptcy  Act,  1883.  The  Judge  vm)te  upon 
the  summons  **  Receiving  Order,*'  and  signed 
this  with  his  initials,  but  no  formal  order  was 
ever  drawn  up  and  nothing  further  was  done ; — 
Held,  that  a  receiving  order  had  been  made, 
within  the  meaning  of   section  9  (1)  of  the 


Bankruptcy  Act,  1883,  when  the  order  was 
made  by  the  Judge,  and  that  thereafter  a  credi- 
tor could  not  bring  an  action  against  the  debtor 
in  respect  of  a  debt  provable  in  bankruptcy. 
Blount  V.  Whitely,  79  L.  T.  636;  6  Manson. 
48— C.A. 

Bcicission  of  Order— Undifcharged  Bankrupt 
— Bepetted  Bankruptciet— Committal  Orders — 
Filing  Own  Petition— Abuse  of  Proeois  of  Court.] 
— The  Court  will  rescind  a  receiving  order  made 
against  an  undischarged  bankrupt  on  his  own 
petition,  where  it  appears  that  he  is  in  the 
habit  of  getting  credit  and  then  of  systematic- 
ally abusing  the  process  of  the  Court  by  filing 
his  own  petition  in  order  to  avoid  imprisonment 
under  committal  orders  obtained  against  him 
by  his  creditors.  Belts,  In  re ;  Official  Beceiver, 
ex  parte,  70  L.  J.  K.B.  611;  [1901]  2  K.B. 
39;  84  L.  T.  427;  49  W.  R.  447;  8  Manson, 
227— D. 

Beeciision  before  Public  Examination— Juris- 
diction—Payment  of  Composition— Belease  of 
Debts.]— Although  by  section  35  of  the  Bank- 
ruptcy Act,  1883,  an  adjudication  of  bank- 
ruptcy can  only  be  annulled  where  a  debtor 
ought  not  to  have  been  adjudged  bankrupt  or 
whore  the  debts  of  the  bankrupt  are  paid  in  full, 
the  Court  has  jurisdiction  under  section  104  to 
rescind  a  receiving  order  upon  other  grounds, 
even  before  the  public  examination  of  the 
debtor,  and  consequently  without  any  scheme  of 
arrangement  under  section  8  of  the  Bankruptcy 
Act,  1890,  but  the  jurisdiction  will  only  be 
exercised  in  exceptional  circumstances.  Izod, 
In  re ;  Official  Beceiver,  ex  parte,  67  L.  J.  Q.B. 
Ill ;  [1898]  1  Q.B.  241;  77  L.  T.  640;  46  W.R. 
304;  4  Manson,  343— C.A. 

A  receiving  order  having  been  made  against 
a  retail  trader  on  his  own  petition,  his  father 
paid  the  creditors  a  composition  of  10s.  in  the 
pound,  which  was  more  than  could  have  been 
realized  in  the  bankruptcy,  in  consideration  of 
which  the  creditors  released  their  debts  and 
withdrew  their  proofs.  The  debtor  then  applied 
for  a  rescission  of  the  receiving  order  witn  the 
consent  of  the  official  receiver,  who,  after  hold- 
ing a  preliminary  investigation,  came  to  the 
conclusion  that  there  had  been  no  delinquency 
on  the  part  of  the  debtor,  and  did  not  desire  a 
public  examination.  The  Registrar  rescinded 
the  receiving  order  on  the  ground  that  the 
circumstances  were  exceptional : — Held  (Rigby, 
Ij.^.^dissentiente),  that  the  Registrar  had  juris- 
diction to  rescind  the  receiving  order,  and  that 
in  the  circumstances  his  discretion  had  been 
rightly  exercised.    16. 

Beceiying  Order  against  Trustee  —  Effsct  of 
Bescisiion.] — Where  a  receiving  order  is  made 
against  a  trustee  in  bankruptcy,  in  consequence 
of  which  he  vacates  his  office  of  trustee  under 
section  86  of  the  Bankruptcy  Act,  1883,  but  the 
order  is  subsequently  rescinded  by  the  Court  on 
the  ground  that  it  ought  never  to  have  been 
made,  the  trustee  is  thereupon  restored  to  his 
original  office  subject  to  any  new  rights  which 
may  have  arisen  in  the  interval.  Newman,  In 
re;  Official  Beceiver,  ex  parte,  68  L.  J.  Q.B. 
961 ;  [1899]  2  Q.B.  687 ;  81  L.  T.  627 ;  48  W.  R. 
94;  6  Manson,  381— Wright,  J. 

Attachment  for  Von-payment  of  Batee— Puni- 
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tvn  Ordar— F«>wer  to  Belaase  Debtor  from  Priion.] 
— An  order  made  by  a  magistrate  under  section 
2  of  the  Distress  for  Bates  Aot,  1849,  commit- 
ting a  person  to  prison  for  non-payment  of 
rates,  is  a  punitive  order,  and  the  Court  in 
bMikruptcy  has  no  jurisdiction  to  give  relief 
against  it  under  sub-section  2  of  section  10 
of  the   Bankruptcy   Act,   1883.    Middletan  v. 
Chichester  (40  L.  J.  Ch.  287,  289 ;  L.  R.  6  Ch.  ; 
152, 157)  and  Smith,  In  re ;  Hands  v.  Andrews  I 
(62  L.  J.  Ch.  336,  340;  [1893]  2  Ch.  1,  17),  fol- 
lowed.   The  observations  of  Hellish,  L.J.,  in 
Cobham  v.  DcUUm  (44  L.  J.  Ch.  702,  704 ;  L.  R.  . 
10  Ch.  655,  657)  are  not  to  be  regarded  as  good  i 
law.    Edgcome,  In  re,  71  L.  J.  K.B.  722 ;  [1902]  ! 
2  K.B.  408;  87  L.  T.  108;  50  W.  R.  678;  9  j 
Hanson,  227— C.A.  I 

Official  Beceiver*!  Seport— Pablieatioii.]— See 
CoirrEHFT  OP  COUBT. 


G.  Stay  of  Pbocbedings. 

Power  of  County  Court  to  stay  Froceedingi  in 
Higli  Court.] — The  power  given  to  the  Bank- 
ruptcy Court  under  section  10,  sub-section  2 
of  the  Bankruptcy  Act,  1888,  to  stay  proceed- 
ings against  a  debtor,  ought  not  to  be  exercised 
by  the  County  Court  where  the  High  Court  has 
with  knowledge  of  bankruptcy  proceedings 
allowed  the  matter  to  proceed.  Quare,  whether 
the  power  of  the  County  Court  imder  sub-section 
2  is  not  limited  to  proceedings  pending  in  it. 
Richardson,  In  re ;  Grime,  ex  parte,  86  L.  T. 
e90-D. 

7.  Scheme  op  Arrangement. 

Sanction  of  Court— Corrupt  Bargain— Beleaso 
of  Dobti.]-— A  niunber  of  unsecured  creditors 
released  their  claims  against  the  debtor's  estate 
in  order  to  enable  7s,  6d,  in  the  pound  to  be  paid 
imder  a  scheme  of  arrangement  on  the  rest  of  the 
unsecured  debts.  The  debtor's  brother,  without 
the  knowledge  or  sanction  of  the  debtor,  made 
a  declaration  of  trust  conferring  a  possible 
pecuniary  benefit  upon  two  of  the  creditors  so 
releasing  their  claims ;  but  on  exception  being 
taken  to  the  scheme  of  arrangement  on  this 
grotmd,  these  two  creditors  gave  up  this 
benefit : — Held,  that  the  declaration  of  trust  so 
made  was,  under  the  circumstances,  no  reason 
for  the  Court  refusing  to  sanction  the  scheme 
of  arrangement.  E.  A,  B.,  In  re,  71  L.  J.  K.B. 
356;  [1902]  1  K.B.  457;  85  L.  T.  778;  SOW.  R. 
229 ;  9  Hanson,  105— C.A. 

Dobti  FroTEblo.] — The  words'*  debts  prov- 
able **  in  the  Bankruptcy  Act,  1890,  s.  8, 
sub-s.  9,  mean  debts  provable  at  the  time  when 
the  scheme  of  arrangement  comes  on  for 
approval,  and  not  debts  provable  at  the  date 
of  the  receiving  order  which  have  been  since 
withdrawn.    lb. 

Conduot  of  'Debtor — Bash  and  Haiardons 
Bpoculationi.] — ^The  Court  will  not  refuse  to 
approve  a  scheme  of  arrangement  on  the 
ground  of  a  debtor's  misconduct,  except  in 
cases  of  a  gross  character.  The  mere  ibct  that 
a  debtor  has  contributed  to  his  bankruptcy  by 
rash  and  hazardous  speculations  within  the 
meaning  of  the  Bankruptcy  Act,  1890,  s.  8, 
8ub-s.  3  (/),  is  not  sufficient  reason  for  refusing 


to  approve  a  scheme  which  complies  with  the 
conations  of  section  3,  sub-section  9.    J^. 

Bsasonably  iecnrity  for  Payment  of  not 
Lets  tlian  7f.  6d.  in  the  Pound— Approval  by 
Court— Building  Speculation.]— The  Court  is 
bound  to  refuse  its  sanction  to  a  scheme  of 
arrangement  in  a  case  within  section  3,  sub- 
section 9  of  the  Bankruptcy  Act,  1890,  unless 
the  scheme  provides  reasonable  security  for 
payment  of  not  less  than  7s.  6d,  in  the  pound 
on  all  the  unsecured  debts  provable  against  the 
debtor's  estate,  and  will  not  consider  a  scheme 
under  which  the  debtors,  through  their  trustee, 
propose  to  carry  on  building  speculations 
similar  to  those  which  led  to  their  bankruptcy 
as  providing  such  security,  even  though  all  the 
unsecured  creditors  are  in  favour  of  the  scheme. 
Flew,  In  re ;  Flew,  ex  parte,  74  L.  J.  K.B.  280 ; 
[1905]  1  K.B.  278 ;  92  L.  T.  333  ;  53  W.  R.  438 ; 
12  Manson,  1 ;  21  T.  L.  R.  160— C.A. 

Debts  Beleaied  by  Deeds  deliyered  as  Escrowf 
pending  Approval  of  Scheme  by  Court— Debts 
Provable— Votiny.]— In  the  absence  of  fraud 
the  security  required  by  the  Bankruptcy  'Act, 
1890,  s.  3,  sub-s.  9,  need  not  extend  to  debts, 
releases  for  which  have  been  executed  and 
delivered  as  escrows,  to  take  effect  on  the  ap- 
proval of  the  scheme  by  the  Court;  but  the 
creditor^  who  have  executed  such  releases  have 
no  interest  entitling  them  to  vote  upon  the 
scheme.  Baines,  In  re;  Board  of  Trade,  ex 
parte,  86  L.  T.  691— D. 

Annulment  of  AcQudication — Discretion  of 
Court.] — The  Court,  upon  approving  a  com- 
position or  scheme  imder  section  23  of  the 
Bankruptcy  Act,  1883,  after  the  debtor  had 
been  adjudged  bankrupt,  will  not  as  a  matter  of 
course  annul  the  bankruptcy.  The  Court  has  a 
discretion  in  such  a  case.  SuUivan  and  Hughes, 
In  re,  20  T.  L.  R.  393— D. 

8.  Adjudication. 

Bigection  of  ffcheme  by  Creditors— Notice  to 

Debtor.]— Though  the  Court  has  jurisdiction  to 
adjudicate  a  debtor  bankrupt  after  a  resolution 
of  the  creditors  to  that  effect  under  the  Bank- 
ruptcy Act,  1883,  s.  20,  sub-s.  1,  without  any 
notice  being  given  to  the  debtor,  the  proper 
practice,  as  well  in  the  County  Court  as  in  the 
High  Court,  is  that  notice  should  be  given  to 
the  debtor  unless  there  is  some  special  reason 
to  the  contrary.  Ponsford,  In  re ;  Ponsford,  ex 
parU,  73  L.  J.  K.B.  913 ;  [1904]  2  K.B.  704 ; 
91  L.  T.  510;  53  W.  R.  120;  11  Manson,  342 
—C.A. 

Immediate  Abjudication.]— Where  the  Court 
refuses  to  approve  a  scheme  an  immediate 
adjudication  of  bankruptcy  will  only  be  made 
against  the  debtor  under  very  exceptional  cir- 
cumstances. Flew,  In  re  ;  Flew,  ex  parte, 
74  L.  J.  K.B.  280;  [1905]  1  K.B.  278;  92  L.  T. 
333 ;  53  W.  R.  438  ;  12  Manson,  1 ;  21  T.  L.  R. 
150— C.A. 

Foreigner  Bssident  out  of  Jurisdiction  of  the 
Court— Conveyance  of  Property  in  England.] — 
The  Court  has  no  jurisdiction  to  make  an 
adjudication  in  bankruptcy  against  a  foreigner 
domiciled  and  resident  abroad,  though  the 
petitioning  creditor's  debt  was  incurred  by  the 
foreigner  in  carrying  on  business  through  a 
manager  in  England,  and  though  the  alleged  act 
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of  bankruptcy  is  one  of  the  class  of  voltintary  acts 
such  as  an  assignment  of  property  in  trust  for 
creditors.  Pearaofit  In  re ;  Pearson,  ex  parte 
(61  L.  J.  Q.B.  585 ;  [1892]  2  Q.B.  263),  foUowed. 
A.  B.  d  Co,,  In  re  (No,  1),  69  L.  J.  Q.B.  875 ; 
[1900]  1  Q.B.  541 ;  82  L.  T.  169 ;  48  W.  B.  424 ; 
7  Manson,  134— C.A. 


9.  Annulment  op  Adjudication. 

Debta  Paid  in  FuU-BtleaMf  by  Ortditm.] 
Under  sub-section  1  of  section  35  of  the  Bank- 
ruptcy Act,  1883,  one  of  the  grounds  on  which 
an  adjudication  in  bankruptcy  may  be  annulled 
is  where  it  is  proved  to  the  satisfaction  of  the 
Court  that  the  debts  of  the  bankrupt  are  paid  in 
full.  This  means  that  all  the  debts  which  have 
been  rightly  proved  have  been  discharged  by  pay- 
ment in  full  in  money.  Debts  which  have  been 
merely  released  by  the  creditors  voluntarily,  or 
in  consideration  of  a  small  money  payment, 
are  not  paid  in  full  within  the  meaning  of  the 
section.  Keet,  In  re;  Official  Receiver,  ex 
parte,  74  L.  J,  K.B.  694;  [1905]  2  K.B.  066; 
93  L.  T.  259;  54  W.  R.  20;  12  Manson,  235; 
21  T.  L.  R.  615— C.A. 

Per  Stirling,  L.J. — The  discretionary  power 
of  the  Court  to  make  an  order  for  annulment 
under  section  35  ought  not,  in  the  absence  of 
special  circumstances,  to  be  made  in  a  case  in 
which,  if  the  bankrupt  were  applying  for  an 
order  of  discharge,  the  order  would  not  be 
granted.    lb. 

Debtor*!  Petition— Committal  Orders— Abuie  of 
ProeeM  of  Ckrart— Annulment  of  A^indieation.]— 

Judgment  creditors  obtained  an  order  against 
the  debtor  for  payment  of  the  judgment  debt 
by  monthly  instalments  of  4/.,  in  respect  of 
which  they  also  obtained  committal  orders. 
While  the  last  committal  order  was  in  force  the 
debtor  was  adjudicated  bankrupt  on  his  own 
petition.  The  debtor  was  personally  earning 
about  300/.  a  year.  There  were  no  other  credi- 
tors and  no  assets.  On  an  application  by  the 
creditors  to  annul  the  adjudication,— Be/^i,  that 
the  adjudication  was  properly  made,  and  could 
not  be  treated  as  an  abuse  of  the  process  of  the 
Court,  since  by  reason  of  the  adjudication  the 
bankrupt's  future  earnings  would  under  section 
44  of  the  Bankruptcy  Act,  1888,  be  available 
for  payment  of  the  creditors'  debt,  except  to 
the  extent  necessary  for  the  support  of  the 
bankrupt  and  his  family,  according  to  the  rule 
stated  in  Boherts,  In  re ;  Roberts,  ex  parte  (69 
L.  J.  Q.B.  19 ;  [1900]  1  Q.B.  122).  Hancock,  In 
re;  Hillcarys,  ex  parte,  73  L.  J.  K.B.  245; 
[1904]  1  K,B.  585 ;  90  L.  T.  389 ;  52  W.  R.  547 ; 
11  Manson,  1— C.A. 

Payment  of  Debts  in  Pull— Difcretionarj  Power 
—Debtor'!  Miseonduot— Ooneealment  of  Aieets — 
Postponement.] — The  annulment  of  a  debtor's 
adjudication  under  section  35  of  the  Bank- 
ruptcy Act,  1883,  does  not  follow  as  a  matter  of 
course  upon  proof  that  all  the  debts  have  been 
paid  in  full.  The  power  to  annul  adjudications 
given  to  the  Court  by  that  section  is  dis- 
cretionary, and  the  Court  will,  by  refusing,  or 
at  any  rate  postponing,  the  annulment,  punish 
a  debtor  who  has  been  guilty  of  grave  offences 
against  the  law  of  bankruptcy.     Taylor,  In  re  ; 


'  Taylor,  ex  parte,  70  L.  J.  K.B.  531 ;  [1901]  1 
;  K.B.  744;  84  L.  T.  426;  49  W.  R.  510;  8 
I  Manson,  230—0. 

mfoondaet  —  Ditoharge — Seheme.]-- On    an 
;  application  under  the  Bankruptcy  Act,  1883, 
I  s.  23,  by  a  bankrupt  after  his  discharge  for  the 
approval  of  a  composition  providing  for  the  pay- 
ment of  109.  in  the  pound  to  the  creditors,  but 
I  conditional  on  the  annulment  of  the  bankruptcy, 
I  the  Court  will  have  regard  to  the  interest  of  the 
public  and  commercial  morality,  and  will  refuse 
I  to  approve  the  proposal  if  the  bankrupt's  con- 
duct has  been  such  that  the  bankruptcy  ought 
not  to  be  annulled.     Beer,  In  re;   Beer,  ex 

r'te,  72  L.  J.  K.B.  366;  [1903]  1  K.B.  628;  88 
T.  384 ;  51  W.  R.  422 ;  10  Manson,  136— C.A. 


10.  Contract,  Effect  op  Bankbuptcy  on. 

Oontraot  for  Sewage  Worki— Payment  upon 
Certiileate  of  Engineer — ^Power  to  Engineer  to 
Diieot  Payment  to  Firmi  Supplying  Xaohbiery 
upon  Oontracton  '^nndalj  delaying  payment" 
for  the  leme.] — Under  a  contract  for  sewage 
works  made  by  a  contractoriwith  an  urban  dis- 
trict council  it  was  provided  that  the  requisite 
machinery  was  to  be  supplied  to  the  contractor 
by  certain  named  firms,  and  also  (by  clause  54) 
that  if  the  engineer  should  have  "reasonable 
cause  to  believe  that  the  contractor  is  unduly 
delaying  proper  payment  '*  to  the  firms  supply- 
ing the  machinery  he  should  have  power,  if  he 
thought  fit,  to  direct  payment  to  them,  and 
deduct  it  from  the  next  certificate.  The 
contractor  was  subsequently  adjudicated  bank- 
rupt upon  his  own  petition,  and  at  the  date 
of  his  iMknkruptcy  a  sum  of  886^  8s,  9d,  was  due 
to  the  various  machinery  firms.  The  engineer 
having  made  orders  directing  payment  of  this 
simi  direct  to  these  firms  pursuant  to  clause  54, 
— Held,  that  the  power  given  by  the  clause  iu 
question  to  the  engineer  was  not  annulled  by 
the  bankruptcy  of  the  contractor,  and  was 
properly  exercised,  as  the  contractor,  by  pre- 
senting his  own  petition,  was  "  unduly  delaying 
proper  payment"  to  the  firms  supplying ' the 
machinery,  within  the  meaning  of  the  clause. 
Wilkinson,  In  re  ;  Fowler,  ex  parte,  74  L.  J. 
K.B.  969;  [1905]  2  K.B.  713;  54  W.  R.  157.— 
Bigham,  J. 


Mortgage  by  Debtor— Act  of  Baakmptey— 
Knowledge  of  Xortgagee— Bedemption  of  Secn- 
rity— BeUtion  Baek  of  TiUe  of  Tnutee  in 
Bankruptcy  —  Liability  of  Mortgagee.]  —  A 
secured  creditor  who  has  notice  of  an  act  of 
bankruptcy  by  his  debtor  within  three  months 
is  not  entitled  before  the  expiration  of  that 

Seriod  to  receive  payment  of  the  debt  from  his 
ebtor,  and  consequently  the  debtor  cannot 
make  a  good  tender  to  the  creditor  and  require 
him  to  give  up  his  securities  to  the  debtor  on 
payment  of  the  amotmt  due.  Lawford  and 
Lawrence,  In  re;  Nichols,  ex  parte  (71  L.  J. 
K.B.  786 ;  [1902]  2  K.B.  445),  overruled.  Pons- 
ford.  Baker  d  Co,  v.  Union  of  Ijondon  and 
Smiths  Bank,  75  L.  J.  Ch.  724 ;  [1906]  2  Ch. 
444 ;  95  L.  T.  333 ;  22  T.  L.  R.  812— C.A. 

Stockbrokers  were  in  April,  1906,  declared 
de&bulters  on  the  Stock  Exchange,  and  an  official 
assignee  was  appointed  according  to  the  rules  of 
the  Stock  Exchange.    They  had  deposited  with 
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the  defendants  certain  securities  to  secure  a  loan. 
The  official  assignee  tendered  the  amount  due 
in  respect  of  the  loan  and  called  on  the  defen- 
dants to  hand  over  the  securities.  They  re- 
fused on  the  ground  that,  having  notice  of  an 
act  of  bankruptcy  by  the  stockbrokers— namely, 
the  assignment  to  the  official  assignee— within 
three  months,  they  would  not  be  safe  in  hand- 
ing over  the  securities  till  the  expiration  of 
three  months,  for  if  bankruptcy  proceedings 
were  taken  within  that  period  the  title  of  the 
trustee  in  bankruptcy  would  relate  back.  The 
stockbrokers  and  official  assignee  then  sued  for 
delivery  up  of  the  securities  on  payment  of  the 
amount  due :— fleW,  that  the  plaintiffs  could 
not  require  the  defendants  to  give  up  the  secu- 
rities,   lb. 

Per  CuBiAM.— K  the  official  assignee  were 
prepared  to  pay  the  money  due  on  the  securities 
and  to  undertake  to  hold  them  until  bank- 
ruptcy proceedings  were  taken  or  the  period  of 
three  months  had  expired,  an  order  should  be 
made  empowering  him  so  to  do.  If  he  were 
not,  no  immediate  judgment  should  be  given  in 
the  action,  but  it  should  be  directed  to  stand 
over  until  it  could  be  seen  who  was  the  person 
entitled  to  redeem.    lb, 

11.  The  Trustee. 

(a)  Powers  aiid  Duties  op. 

AppUeatioii  bj  Tnutee  for  Binetions^Com- 
promise  of  Claims— Oomplieatod  OireiunstaBoes 
—  Discretion  of  Court— Duty  of  Tmitee  to 
Determine  Matter.]— On  an  application  to  the 
Court  by  a  trustee  in  bankruptcy,  under  sub-  , 
section  3  of  section  89  of  the  Bankruptcy  Act, 
1883,  for  directions  in  relation  to  a  particular 
matter  arising  under  the  bankruptcy,  there  is  | 
no  obligation  on  the  Court  to  give  directions.  ' 
Where  the  circumstances  are  complicated  the 
trustee  ought  to  deal  with  the  matter  himself, 
with  the  assistance  of  the  committee  of  inspec- 
tion, and  ought  not  to  apply  to  the  Court  to 
relieve  him  from  the  obligation  of  forming  his 
own  judgment  in  the  matter  placed  upon  him 
by  the  Bankruptcy  Act.  Pilling^  In  re ;  Sala- 
ntan,  ex  parte,  75  L.  J.  K.B.  789;  [1906]  2  K.B. 
644  ;  95  L.  T.  862 ;  18  Manson,  22^— Bigham,  J. 

Permission  to  Tnutee  to  Employ  Sdlieitor.]— 
Under  the  Bankruptcy  Act,  1883,  s.  67,  sub-s.  3, 
the  permission  of  the  committee  of  inspection 
.for  the  employment  of  a  solicitor  by  the  trustee, 
to  take  proceedings  or  do  business  sanctioned 
by  the  committee,  need  not  be  in  any  particular 
form,  but,  although  it  may  be  so  framed  as  to 
cover  several  proceedings  or  pieces  of  business, 
it  must  in  some  way  or  other  specify  them. 
Accordingly,  a  resolution  of  the  committee  that 
a  solicitor  be  employed  by  the  trustee  "  where 
necessary  "  is  too  vague  to  satisfy  the  section. 
Vava9(mr,  Inre,  69  L.  J.  Q.B.  685 ;  [1900]  2  Q.B. 
309;  82  L.  T.  622;  48  W.  R.  648;  7,  Manson, 
262— Wright,  J. 

Pledge  of  Share  Certifloates  with  Bankrupt— 
Disappearanoe  of  Pledgor— Power  of  Sale  by 
Trustee  in  Bankraptej— Direotions  as  to  Adver- 
tisement.] —  Where  certain  share  certificates 
had  been  pledged  with  a  firm  which  afterwards 
became  bankrupt,  and  the  pledgor  had  dis- 
appeared without  repaying  the  loan,  the  trustee 
in  bankruptcy  was  given  permission  to  sell  the 
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shares  after  advertising  for  the  pledgor  as 
directed  by  the  Court.  Harrison,  In  re ;  Whin- 
ney  ex  parte,  54  W.  R.  208 ;  14  Manson,  182— 
Bigham,  J.  ' 

Eeoord  Book  kept  by  Tmstee-llinntes  of 
lieetings  of  Committee  of  Inspection— Biffht  of 
Debtor  to  Inspsct.]— A  debtor  has  no  right  to 
inspect  the  "  record  book »'  kept  by  the  trustee 
in  his  bankruptcy  in  pursuance  of  section  80  of 
the  Bankruptcy  Act,  1888,  and  rule  285  of  the 
Bankruptcy  Rules,  1886.  and  the  Court  has  no 
power  to  make  any  order  giving  him  leave  to 
do  so.  Solomons,  In  re ;  Solomons,  ex  parte, 
78  L.  J.  K.B.  1029;  [1904]  2  K.B.  917  ;  91  L.  t! 
512 ;  58  W.  R.  49;  11  Manson,  845 ;  21  T.  L.  R. 
48 — C.A, 

I     Bight  to  Bodki— Bankruptcy  of  Dnderwriter 
,  —Insurance— Dnderwriting — "Bames."]— Prior 
I  to  his  bankruptcy  the  debtor  carried  on  business 
I  as  an  underwriter  at  Lloyd's  on  his  own  account 
;  and  as  agent  for  five  other  persons  or  "names." 
I  By  agreement  with  each  of  the  "  names "  it 
,  was  provided  that   proper   imderwriting   and 
I  account  books  should  be  provided  and  kept, 
and  be  always  open  to  the  inspection  of  the 
"name,"  and  the  "name"  should  pay  to  the 
debtor  an  annual  sum  as  a  remuneration  for 
his  services  in  conducting  the   business,  for 
keeping  and  providing  books  and  papers,  and 
for  providing  an  office  and  clerks,  and  other 
outgoings.    The  debtor  kept  ledgers  in  which 
was  a  separate  column  for  the   transactions 
I  done  for  each  "  name,"  and  another  for  his  own 
I  transactions  in  respect  of  the  same  matters. 
At  the  date  of  the  bankruptcy  the  books  were 
in  the  hands  of  a  firm  of  accountants  who,  on 
instructions   from    the  "names,"  declined  to 
deliver  them  up  to  the  trustee  in  the  bank- 
ruptcy :—H<eW,   that    the   inference  from  the 
agreements    was    that    the    debtor   and    the 
"names"  were   all   interested  in  the   books, 
and  the  debtor's  agency  having  come  to  an 
end  he  had  no  greater  right    to    the    books 
than  the  "  names,"  and  his  trustee  had  no  right 
to  the  exclusive  possession  of  them;  but  that 
the    "names"   must    undertake    to   give    the 
trustee  such  inspection  of  the  books  and  focili- 
ties  for  making  extracts  from  them  as  might  be 
reasonably  required.    Bumand,  In  re ;  Wilson, 
ex  parte,  78  L.  J.  K.B.  413;  [1904]  2  K.B.  68; 
91  L.  T.  46;  62  W.  R.  487;  11  Manson,  113; 
20  T.  L.  R.  877— C.A. 

Sequestration  of  Ecclesiastical  Benefice— Offer 
of  Sum  for  Withdrawal  of  Sequestration— Accept- 
ance of  Offer  by  Tmstee.]— A  beneficed  clergy, 
man  was  adjudicated  bankrupt,  and  a  seques- 
trator of  the  profits  of  the  benefice  was  appointed 
under  section  52  of  the  Bankruptcy  Act,  1888, 
and  the  bishop  of  the  diocese  appointed  a 
curate  for  the  performance  of  the  services  of 
the  church  under  the  Sequestration  Act,  1871, 
during  the  continuance  of  the  sequestration. 
The  stipend  of  the  curate  and  a  claim  for  dilapi- 
dations more  than  swallowed  up  the  income 
from  the  benefice.  An  offer  of  8002.  was  made 
to  the  official  receiver  on  behalf  of  the  debtor 
on  condition  that  he  would  consent  to  the 
relaxation  or  withdrawal  of  the  sequestration. 
This  offer  was  supported  by  three  creditors,  but 
was  opposed  bv  the  other  creditor  (there  being 
only  four  creditors),  whose  proof  largely  ex- 
ceeded the  proofs  of  the  other  three.      The 
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Registrar  authorised  the  official  receiver  to 
accept  the  offer  I—Held^  that  the  official  receiver 
could  agree  to  the  reliucation  or  withdrawal  of 
the  sequestration  in  consideration  of  the  pay- 
ment of  a  sufficient  sum,  and  that  the  Registrar 
had  rightly  exercised  his  discretion  in  authoris- 
ing him  to  accept  the  offer.  Barratt^  In  re,  22 
T.  L.  R.  427— D. 

Aetion  against— Besoissioii  of  Oontract  to  take 
Sharet    in    Oompanj— Baakmpt    Director.]— A 

shareholder  bringing  an  action  for  rescission  of 
his  contract  to  take  shares  against  the  company, 
cannot  add  as  defendant  to  the  action  the 
trustee  in  bankruptcy  of  a  director  of  the  com- 
pany against  whom  he  claims  damages  for 
deceit  under  the  Companies  Act,  1867,  s.  38,  or 
under  the  Directors*  Liability  Act,  1890.  Green- 
wood V.  Hutnber  ^  Co.,  6  Manson,  42— Romer,  J. 

Proceedings  againiti  Troftoo— Costs  against 
Chreditor— B^ht  to  Betain  Sufficient  ont  of  the 
Dividend  to  Xaot  the  Costs.] — Where  the  creditor 
of  a  bankrupt  has  costs  given  against  him  in 
proceedings  brought  by  him  against  the  trustee 
in  bankruptcy,  the  trustee  is  entitled  to  retain 
sufficient  out  of  the  dividend  due  to  the  creditor 
on  the  amount  he  has  proved  for  against  the 
bankrupt's  estate  to  meet  those  costs.  Mayne, 
In  re;  Official  Eeceiver,  ex  parte,  76  L.  J. 
K.B.  1086;  [1907]  2  K.B.  899;  23  T.  L.  R.  768 
— Bigham,  J. 

Improper  Betainer  of  Xonej  bj  Tmstee— Penal 
Interest— Estate  or  Treasury  Entitled.]— The 
penal  interest  of  20^.  per  cent,  imposed  by 
section  74  of  the  Bankruptcy  Act,  1883,  on 
sums  over  601.  retained  by  a  trustee  in  bank- 
ruptcy in  his  hands  for  more  than  ten  days,  is 
in  the  nature  of  a  debt  due  from  the  trustee  to 
the  bankrupt's  estate,  and  should  therefore  be 
paid  into  the  Bankruptcy  Estates  Account,  and 
not  to  the  Treasury.  Accordingly  a  trustee  Is 
entitled  to  set  off  against  such  interest  any  sum 
which  is  due  to  him  from  the  estate.  Sims,  In 
re ;  Board  of  Trade,  ex  parte,  76  L.  J.  K.B.  849 ; 
[1907]  2  K.B.  36 ;  96  L.  T.  713 ;  14  Manson,  169 
— Bigham,  J. 

Beceiying  Order  against  Tnutee — Effsct  of 
Betoiuion.]— Where  a  receiving  order  is  made 
against  a  trustee  in  banknmtoy,  in  consequence 
of  which  he  vacates  his  office  of  trustee  under 
section  85  of  the  Bankruptcy  Act,  1883,  but  the 
order  is  subsequently  rescinded  by  the  Court  on 
the  ground  that  it  ought  never  to  have  been 
made,  the  trustee  is  thereupon  restored  to  his 
original  office  subject  to  any  new  rights  which 
may  have  arisen  in  the  interval.  Neioman,  In 
re;  Official  Receiver,  ex  parte,  68  L.  J.  CJ.B. 
961 ;  [1899]  2  Q.B.  687 ;  81  L.  T.  627 ;  48  W.  R. 
94— Wright,  J. 

Trade  Fixtures.]- See  Lamboum  v.  McLellan, 

post,  L4NDL0BD  AND  TeNAIJT. 

Water  Bato^BecoTory    of   Payment.]— /See 

Water. 

(h)  Remunebation. 

Bemunoration  of  Trustee— Fund  for  Compos ition 
ProTided  by  Father  of  Debtor.]— A  trustee  in 
bankruptcy  is  not  entitled  to  the  remuneration 
provided  for  by  section  72  of  the  Bankruptcy 


Act,  1883,  as  amended  by  section  16  of  the 
Bankruptcy  Act,  1890,  where  the  only  assets 
are  provided  by  a  relative  of  the  debtor  to 
enable  him  to  pay  a  composition  to  his  ere- 
ditors.  Christie,  In  re ;  Christie,  ex  parte,  69 
L.  J.  Q.B.  81;  [1900]  1  Q.B.  6;  81  L.  T.  628; 
48  W.  R.  94 ;  7  Manson,  l—Wright,  J. 

The  words  '*  the  amount  realised  "  in  section 
72  of  the  Act  of  1883,  apart  from  section  16  of 
the  Act  of  1890,  mean  **  the  amount  realised  by 
the  trustee.*'    16. 

Semble,  the  words  "  distributed  in  dividend," 
in  the  same  section,  mean  '*  distributed  in 
dividend  out  of  assets  realised  by  the  trustee.** 
lb. 

Composition— Beoolution    of   Croditon— Ultra 

Yirei.]— A  resolution  passed  by  the  creditors  of 
a  debtor  thatithe  remuneration  of  the  trustee 
of  a  composition  scheme  shall  be  a  commission 
of  **  6  per  cent,  on  all  amounts  brought  to  credit, 
and  6  per  cent,  on  all  amounts  distributed," 
is  not  in  accordance  with  the  language  of  sub- 
section 1  of  section  72,  and  is  therefore  ultra 
vires.    lb. 


(c)  The  Tbu8tee*8  Soucitob. 

Lien  for  Costs— BecoTory  of  Assets  iu  Bank- 
ruptcy by.] — ^A  solicitor  to  a  trustee  in  bank- 
ruptcy has  no  lien  for  his  costs  upon  property 
of  the  bankrupt  recovered  by  him  for  the 
trustee  as  such  solicitor.  Wood,  In  re ;  Fan- 
shawe,  ex  parte  (66  L.  J.  Q.B.  69;  [1897]  1 
Q.B.  314),  considered.  Humphreys,  In  re; 
Lloyd'Oeorge,  ex  parte,  67  L.  J.  Q.B.  412; 
[1898]  1  Q.B.  620 ;  78  L.  T.  182 ;  46  W.  R.  322  ; 
6  Manson,  11 — O.A. 

Charging  Order  —  Jurisdiction.]  —  Semble, 
where  property  is  recovered  or  preserved  in  the 
course  of  proceedings  in  bankruptcy,  the  Judge 
in  bankruptcy  would  have  jurisdiction  to 
make  a  charg^g  order  for  costs.  Opinion  of 
Vaughan  Williams,  J.,  to  the  contrary,  in 
Wood,  In  re ;  Fanshawe,  ex  parte  (66  L.  J.  Q.B. 
69;  [1897]  1  Q.B.  314),  •  doubted.  Deakin,  In 
re ;  Daniell,  ex  parte,  69  L.  J.  Q.B.  726 ;  [1900] 
2  Q.B.  489;  82  L.  T.  776;  48  W.  R.  678;  7 
Manson,  302— C.A. 

Property  Becoyered   in  Chancory 

Diyision— Absence  of  Client  Creditor.]— A  Court 
exercising  bankruptcy  jurisdiction  has  no  power 
under  section  28  of  the  Solicitors  Act,  1860,  to 
make  a  charging  order  on  property  recovered 
in  a  Chancery  action  because  it  is  represented 
by  a  dividend  in  bankruptcy.  Nor  has  the  Court 
any  power  under  section  102  of  the  Biuikruptcy 
Act,  1883,  in  the  absence  of  the  creditor,  to 
direct  payment  of  the  dividend  to  the  creditor*8 
solicitor  on  the  ground  that  such  dividend 
represents  property  recovered  by  him  even  on 
an  indemmty.  Cook,  In  re ;  Cripps,  ex  parte, 
68  L.  J.  Q.B.  697;  [1899]  1  Q.B.  8&;  80  L.  T. 
496 ;  47  W.  R.  624 ;  6  Manson,  185— D. 

Costs— Sale  by  Trustee  of  Mortgaged  Pro- 
perty—Proceeds of  Sale— Duty  of  Tautig  Officer.] 
— In  a  taxation  of  a  solicitor's  costs  under 
rule  2  of  the  General  Regulations  in  Part  II. 
of  the  Appendix  to  the  Bankruptcy  Rules,  1886, 
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the  Taxing  Master  in  bankruptcy  is  not  con- 
cerned to  determine  out  of  what  fund  the  taxed 
costs  are  to  be  paid.  His  duty  is  to  tax  the 
bill  in  accordance  with  the  General  Order  under 
the  Solicitors*  Remuneration  Act,  1881,  and  he 
should  then  direct  by  his  allocatur  that  the 
amount  of  the  bill  as  taxed  is  to  be  paid  in 
accordance  with  the  above-mentioned  rule.  It 
will  be  for  the  parties  to  determine  out  of  what 
fund  the  costs  are  to  be  paid.  Gamer ^  In  re ; 
Pedley,  ex  ^rte,  75  L.  J.  K.B.  684;  [1906]  2 
K.B.  213;  95  L.  T.  60;  54  W.  R.  627;  13 
Manson,  204 ;  22  T.  L.  R.  697— Bigham,  J. 

jSew5fe,— Where  mortgaged  property  is  sold, 
the  words  "  proceeds  of  sale  "  in  the  proviso  of 
the  above-mentioned  rule  means  the  net  pro- 
ceeds of  sale  after  the  charges  on  the  property 
have  been  paid  off.    lb, 

!•  Taxation— Betainen  to  Counsel— Diicre- 

tion  of  Xaiter.] — On  the  taxation  in  bankruptcy 
of  the  bill  of  costs  of  a  solicitor  to  a  trustee  in 
bankruptcy,  the  Ttudng  Master  has  a  discretion 
to  allow  retainers  to  counsel ;  but,  as  a  general 
rule,  such  retainers  will  not  be  allowed.  Nord- 
mann,  In  re ;  Hasluck,  ex  parte,  67  L.  J.  Q.B. 
996;  47  W.  R.  161 ;  6  Manson,  327— Wright,  J. 


(d)  Release  op  Trustee. 

BsToeation  of  Order—**  Sappression  or  conceal- 
ment of  material  fftot."]— Section  82,  sub-section 
3  of  the  Bankruptcy  Act,  1883,  enacts  that  an 
order  of  the  Board  of  Trade  releasing  a  trustee 
"  shall  discharge  him  from  all  liability  in  respect 
of  any  act  done  or  defoult  made  by  him  in  the 
administration  of  the  affairs  of  the  bankrupt,  or 
otherwise  in  relation  to  his  conduct  as  trustee, 
but  any  such  order  may  be  revoked  on  proof 
that  it  was  obtained  by  fraud  or  by  suppression 
or  concealment  of  any  material  foot " : — fleW, 
that  the  words  *'  by  fraud  or  by  suppression  or 
concealment  of  any  material  fact "  must  be  con- 
strued as  meaning  such  suppression  or  conceal- 
ment as  has  in  it  some  element  of  fraud  or 
wrongfulness.  Harris,  In  re;  Hasluck,  ex  parte, 
69  L.  J.  Q.B.  769;  [1899]  2  Q.B.  97 ;  80  L.  T. 
499 ;  47  W.  R.  544 ;  6  Manson,  259~Wright,  J. 


12.  Property. 

(a)  Property  passing  to  Trustee. 

Goods— Sale  of— Completed  Whole— Appropria- 
tion  of  Parte — ^Bankmptcy  of  Mannfactnrer— 
Bights  of  Tmstee  in  Bankruptoy  and  of  Par- 
chaser.]— The  respondents,  shipowners,  entered 
into  a  contract  with  a  firm  of  shipbuilders  for 
the  construction  of  a  ship  at  a  given  price. 
The  ship  was  to  be  built  under  the  superinten- 
dence of  the  respondents,  and  the  contract  con- 
tained the  following  clause :  "  The  vessel  as  she 
is  constructed,  and  all  her  engines,  boilers  and 
machinery,  and  all  materials  from  time  to  time 
intended  for  her  or  them,  whether  in  the  ship- 
building yard,  workshop,  river  or  elsewhere, 
shall  immediately  as  the  same  proceeds  become 
the  property  of  the  purchasers,  and  shall  not 
be  within  the  ownership,  control  or  disposition 
of  the  builders,  but  the  builders  shall  at  all 
times  have  a  lien  thereon  for  their  unpaid 
purchase  money."    Before  the  vessel  was  com- 


pleted the  shipbuilders  became  bankrupt. 
Materials  for  the  ship,  marked  with  the  ship's 
number  and  the  place  in  the  ship  which  they 
were  intended  to  occupy,  were  lying  at  the 
railway  station  for  delivery: — Held,  that  as 
the  contract  was  for  a  complete  ship,  and  these 
materials  had  not  been  incorporated  into  the 
vessel,  the  property  in  them  did  not  vest  in  the 
shipowner,  but  in  the  trustee  of  the  seques- 
trated estate  of  the  builders.  Seath  v.  Moore 
(55  L.  J.  P.C.  54 ;  11  App.  Cas.  350)  followed. 
Beid  V.  Macbeth,  73  L.  J.  P.C.  57 ;  [1904]  A.C. 
223 ;  90  L.  T.  422 ;  20  T.  L.  R.  316-H.L.  (Sc.) 

Trader's  Business  Carried  on  by  Tmstee 

for  Creditors— Gk)ods  Seised  in  Execution— 
Trustee's  Bights.] — A  trader  with  the  consent 
of  his  creditors  assigned  his  trading  estate  to  a 
trustee  to  carry  on  the  business,  to  pay  a  certain 
dividend  in  the  pound  to  the  creditors  out  of  the 
profits,  and  to  stand  possessed  of  any  further 
profits  for  the  trader  himself.  The  assignee 
carried  on  the  business  in  accordance  with  the 
trust,  but  became  bankrupt,  and  a  trustee  in 
bankruptcy  was  appointed  A  creditor  who  had 
given  credit  to  the  assignee  whilst  carrying  on 
the  business  obtained  judgment  against  him, 
and  goods  which  belonged  to  the  trader's  estate 
were  seized  to  satisfy  the  judgment.  The 
trustee  in  the  assignee's  bankruptcy  claimed 
the  goods,  and  the  sheriff  interpleaded  i—Held, 
that  the  trustee  in  the  bankruptcy  had  an 
equitable  lien  or  right  of  indemnity  in  respect 
of  the  goods  which  was  sufficient  to  entitle  him 
to  them,  as  against  the  execution  creditor. 
Held,  also,  that  the  onus  of  proving  that  the 
prima  facie  equitable  lien  or  right  of  indemnity 
had  ceased  to  exist  by  reason  of  some  default 
on  the  part  of  the  assignee  lay  on  those  who 
alleged  that  such  right  might  have  ceased  to 
exist.  Jennings  v.  Mather,  70  L.  J.  K.B.  1032 ; 
[1902]  1  K.B.  1 ;  85  L.  T.  398 ;  50  W.  R.  52 ; 
8  Manson,  329— C.A. 

Land— Land  in  ICddlesex— "  Conve3ranee  " — 
Begistration— Vendor  and  Pnrohaser.]— An  order 
of  adjudication  in  bankruptcy  coupled  with  an 
order  that  the  debtor's  estate  be  administered 
under  section  121  of  the  Bankruptcy  Act,  1883, 
whereby  the  official  receiver  becomes  the  trustee 
in  the  bankruptcy,  does  not  amount  to  a  "  con- 
veyance" to  the  official  receiver  within  the 
meaning  of  the  Middlesex  Registry  Act,  and 
there  is  therefore  nothing  of  which  a  memorial 
can  be  registered  under  the  Act.  The  title  of  the 
official  receiver  to  land  in  Middlesex  belonging 
to  the  bankrupt  will  consequently  not  be  post- 
poned to  that  of  a  subsequent  mortgagee  from 
the  bankrupt  himself,  whose  mortgage  has  been 
duly  registered.  Calcott  and  Elvin's  Contract, 
In  re,  67  L.  J.  Ch.  553;  [1898]  2  Ch.  460;  78 
L.  T.  826 ;  46  W.  R.  673 ;  5  Manson,  208-C.A. 

Building  Agreement— Chattels  Brought  on 

Premises  Deemed  "  annexed  to  fireehold  "-Free- 
holder—Mortgage of  Building  Agreement — Power 
to  Be-enter  if  Mortgagor  ''  become  bankrupt."]— 
An  agreement  between  a  freeholder  and  a  builder 
provided  that  all  materials  and  plant  brought 
on  to  the  land  should  be  deemed  to  be  annexed 
to  the  freehold.  The  builder  assigned  the  benefit 
of  this  agreement  to  a  mortgagee  to  secure  ad- 
vances, and  under  this  deed  the  mortgagee  was 
entitled  to  take  possession  if  the  builder  should 
**  become  bankrupt."     On  August  17,  1901,  a 
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receiving  order  was  made  against  the  builder, 
and  on  the  same  day  the  mortgagee  took  pos- 
session. Up  to  that  time  there  had  been  no 
defoult  by  the  builder  under  the  agreement  or 
the  mortgage.  On  August  80, 1901,  the  builder 
was  adjudicated  bankrupt  I—Held^  that  the  pro- 
vision in  the  mortgage-deed  must  be  construed 
strictly,  and  that  the  mortgagee  had  no  right 
to  take  possession  until  the  builder  had  been 
adjudicated  bankrupt.  The  building  materials 
upon  the  land  at  the  date  of  the  receiving  order 
were  therefore  the  property  of  the  trustee  in 
bankruptcy  as  goods  in  the  order  and  disposi- 
tion of  the  bankrupt,  with  the  consent  of  the 
freeholder,  the  true  owner.  Ginger,  In  re; 
London  and  Universal  Bank,  ex  parte  (66 
L.  J.  Q.B.  777;  [1897]  2  Q.B.  461),  followed. 
Weibking,  In  re ;  Ward,  ezparU,  71  L.  J.  K.B. 
889;  [1902]  1  K..B.  718 ;  86  L.  T.  465 ;  60  W.R. 
460 ;  9  Manson,  131— Wright,  J.  And  see  Wobk 
AND  Labour. 

Trading  imder  AMnmed  Vame— Ifortgaffe  of 
Freehold  Property— Seoond  Bankmptey—Biffhti 
of  Tnutees  and  Xortgacoei  —  Yestiiig  Order.] 
— An  undischarged  bankrupt  started  business 
under  an  assumed  name,  acquired  freehold  pro- 
perty, and  mortgaged  it  in  that  name.  A  second 
receiving  order  was  made,  the  assets  being  the 
equity  of  redemption  of  the  property  and  per- 
sonal property,  which  realised  118Z.  Subsequently 
the  identity  of  the  bankrupt  was  discovered. 
On  motion  it  was  ordered  that  the  mortgaged 
property  should  vest  in  the  mortgagees  upon 
the  Registrar  being  satisfied  that  all  the  debts 
in  the  first  bankruptcy,  with  all  costs  and  ex- 
penses, had  been  paid  in  full;  the  1182.  to  be 
applied  towards  payment  of  the  debts.  Adie, 
In  re;  Rushforth,  ex  parte,  84  L.  T.  608— 
Wright,  J. 

Chose  Sa  Action — EqnitaUe  Deposit— Votice 
— Priority.]— A  husband  deposited  a  policy  of 
life  assurance  with  his  wife  for  valuable  con- 
sideration. The  wife  gave  no  notice  of  the 
deposit  to  the  insurance  society.  The  husband 
subsequently  became  bankrupt,  and  the  official 
receiver  gave  notice  of  the  receiving  order  to 
the  insurance  society  and  claimed  the  surrender 
value  of  the  policy: — Held,  that  the  trustee 
obtained  no  right  to  the  policy  by  his  priority 
of  notice.  Wallis,  In  re  ;  Jenks,  ex  parte, 
71  L.  J.  K.B.  466;  [1902]  1  K.B.  719;  86  L.  T. 
237 ;  60  W.  R.  430;  9  Manson,  186— Wright,  J. 

Mortgage— Life  Policies  —  Payment  of 

Preminms  by  Third  Party— Bankmptcy  of  Mort- 
gagor—Policy Moneys— Duty  of  Tmstee  as  Officer 
of  Court— Bepayment  of  Premiums  by  Trustee.]- 
The  decisions  of  the  Coubt  op  Appeal  in 
James,  Ex  parte ;  Condon,  in  re  (48  L.  J.  Bk. 
107;  L.  R.  9  Ch.  609),  and  Rivett-Camac,  In 
re ;  Simmonds,  ex  parte  (66  L.  J.  Q.B.  74  ; 
16  Q.B.  D.  808),  lay  down  a  broad  and  general 
principle— namely,  that  in  the  administration 
of  a  bankrupt's  estate  the  trustee,  as  an  officer 
of  the  Court,  will  be  ordered  to  do  what  the 
Court  considers  to  be  morally  ri^ht  and  honest, 
even  in  a  case  in  which  no  claim  can  be  sus- 
tained against  him  at  law  or  in  equity.  Where, 
therefore,  to  the  knowledge  of  the  trustee  the 
wife  of  the  bankrupt  continued,  out  of  her  own 
moneys,  to  pay  the  premiums  on  certain 
policies  upon  the  bankrupt's  life,  the  Court  on 
the  bankrupt's  death  oraered  the  trustee  to 


repay  out  of  the  policy  moneys  the  amount  so 
paid  by  the  wife  independently  of  the  question 
whether  she  was  or  was  not  entitled  to  any 
equitable  lien.  Tyler,  In  re ;  Official  Receiver, 
ex  parte,  76  L.  J.  K.B.  641 ;  [1907]  1  K.B.  866 ; 
97  L.  T.  80;  14  Manson,  78;  23  T.  L.  R. 
828— C.A. 

Money  Paid  into  Court  under  Order  XIY.  for 
LeaTO  to  Defnid  Action— Bankruptcy  of  De- 
fendant before  Trial.] — Money  paid  into  Court 
under  the  Rules  of  the  Supreme  Court,  1888, 
Order  XIV.,  for  leave  to  defend,  must  be  treated 
as  money  paid  in  to  abide  the  event,  and  is  a 
security  to  the  plaintiff  for  the  sum  for  which 
he  may  obtain  judgment  at  the  trial ;  and  if 
the  defendant  becomes  bankrupt  before  the 
trial,  the  money  must  remain  in  Court  until 
''the  event"  is  decided  by  the  trial  of  the 
action,  if  that  is  to  be  tried,  or  by  adjudication 
upon  a  proof  by  the  plaintiff  in  the  bankruptcy. 

I  Ford,  In  re ;  Maclister,  ex  parte,  69  L.  J.  Q.B. 

I  690;  [1900]  2  Q.B.  211 ;  82  L.  T.  626;  48  W.  R. 

I  688  ;  7  Manson,  281— Wright,  J. 

Payment  by  Third  Person  on  Behalf  of  Bank- 
rupt—Votiee  of  Act  of  Bankruptcy— Benefit  to 
Estate— Ignorance  of  Law— Bight  of  Trustee.] 
I  —The  doctrine  in  James,  Ex  parte;  Condon, 
in  re  (48  L.  J.  Bk.  107;  L.  R.  9  Ch.  609), 
I  approved  by  this  Court  in  Tyler,  In  re ;  Official 
I  Receiver,  ex  parte  (76  L.  J.  K.B.  641),  does  not 
apply  to  a  case  where,  without  any  act  of  com- 
mission or  omission  on  the  part  of  the  trustee, 
a  person  pays  money  on  behalf  of  the  bankrupt, 
after  notice  of  facts  constituting  an  available 
act  of  bankruptcy,  though  in  ignorance  of  the 
effect  of  the  bankruptcy  law.  Where,  there- 
fore,  after  such  notice,  certain  mortgagees,  in 
ignorance  of  the  effect  of  the  bankruptcy  law, 
paid  out  of  their  own  mone;p  a  composition  of 
4«.  in  the  pound  to  the  majority  of  the  bank- 
rupt's creditors,  in  discharge  of  their  debts,  and, 
bankruptcy  supervening,  realised  their  security, 
which  left  a  surplus  in  their  hands  slightly  less 
than  the  amount  which. they  had  paid  in  respect 
of  the  composition,  the  Court  refused  to  allow 
the  mortgagees  to  retain  such  surplus,  and 
ordered  them  to  pay  it  to  the  trustee  as  part  of 
the  bankrupt's  estate.  Hall,  In  re;  Official 
Receiver,  ex  parte,  lb  L.  J.  K.B.  646;  [1907] 
1  K.B.  876;  97  L.  T.  38;  14  Manson,  82; 
23  T.  L.  R.  827— C.A. 

Trust— Money  Puid  to  Banker  for  Bemittanoe 
to  a  Third  Person— Bight  to  Follow.]— The  bank- 
rupts  were  bankers  carrying  on  business  in 
London  and  India.  Two  sums  of  money  were 
paid  to  them  in  London  to  be  remitted  through 
their  Bombay  branch  to  a  third  person  about 
to  proceed  to  India.  Neither  the  person  who 
paid  the  money  nor  the  person  to  whom  it  was 
to  be  remitted  were  customers  of  the  bankrupts. 
The  receiving  order  was  made  before  the  arrival 
at  Bombay  of  the  person  to  whom  the  money 
was  to  be  remitted  i—Held — first,  that  no  trust 
was  constituted,  and  that  the  person  who  paid 
the  money  had  no  right  to  be  paid  in  full  in 
prioritv  to  the  other  creditors ;  and  secondly, 
that  the  ordinary  relationship  of  debtor  and 
creditor  was  established  between  the  bankrupt 
and  the  person  to  whom  the  money  was  to  have 
been  remitted.  Watson  A  Co.,  In  re ;  Lloyd, 
ex  parte,  91  L.  T.  666— Bigham,  J. 
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Pow«r  of  Appointment— Appointment  of  Fund 
hj  Bonknq^*!  Unil— Babti  Inciurrod  Sobioqnontly 
to  BoeoiTing  Order.] — Under  a  settlement  the 
testator  had  a  general  power  of  appomtment  by 
will.  In  1892  he  made  his  will,  whereby  he 
appointed  the  fund  to  the  plaintiff  and  appointed 
him  exeontor.  In  1900  a  receiving  order  was 
made  against  the  testator,  and  on  October  1, 
1900,  he  was  adjudicated  bankrupt.  In  1904 
he  died  without  having  obtained  his  discharge, 
and  also  indebted  to  various  persons  for  debts 
incurred  since  the  date  of  the  receiving  order  : 
— Heldy  that  the  appointed  fund  was  not  part 
of  the  bankrupt's  property  divisible  amongst 
the  creditors  in  bankruptcy;  that  the  trustee 
in  bankruptcy  was  not  entitled  to  receive  the 
fund  ;  and  that  the  f Ond  should  be  paid  to  the 
plaintiff  as  executor  for  the  benefit  of  the  sub- 
sequent creditors.  GuedaUa,  In  re;  Lee  v. 
QuedaUa's  Trustee,  75  L.  J.  Ch.  52 ;  [1905]  2 
Ch.  381 ;  94  L.  T.  94  ;  54  W.  R.  77  ;  12  Manson, 
892— Warrington,  J. 

Limited  Power— Bight  of  Trnttee  to  Be- 

leaee—*<  Power  in  Beipect  of  Property."]— The 
right  of  the  donee  of  a  power  of  appointment  to 
release  that  power,  whether  inherent  or  given 
him  by  section  52,  sub-section  1  of  the  Convey- 
ancing Act,  1881,  is  not  a  '*  power  in  or  over  or 
in  respect  of  property  "  within  the  meaning  of 
section  44  of  the  Bankruptcy  Act,  1883,  and 
cannot  accordingly  be  exercised  by  virtue  of 
that  section  by  his  trustee  in  bankruptcy.  Rose, 
In  re;  Haaluck  v.  Rose,  73  L.  J.  Ch.  726 ;  [1904] 
2  Ch.  348 ;  91  L.  T.  254— Farwell,  J.  Order 
discharged  by  consent,  74  L.  J.  Ch.  22 ;  [1905]  1 
Ch.  94 ;  91  L.  T.  821 ;  11  Manson,  847- C.A. 

Property  of  Prisoner  pending  Extradition— 
Betention  of  Property  by  PoHce.]— When  a 
fugitive  offender,  arrested  in  England  on  an 
extradition  warrant  for  offences  committed  in 
a  foreign  State,  becomes  bankrupt  in  England 
pending  the  hearing  of  the  charge,  the  pro- 
perty found  on  him  at  the  date  of  his  arrest 
vests  in  his  trustee  in  bankruptcy,  subject  to 
this — that  it  may  on  his  conmiittal  be  ordered 
to  be  delivered  up  with  him  to  be  used  as  evi- 
dence of  the  crime  at  the  trial ;  and  in  such  a 
case  the  Secretary  of  State,  in  making  the  extra- 
dition order,  should  stipiilate  that,  when  the 
criminal  proceedings  in  the  foreign  State  are 
concluded,  the  property  shall  be  restored  to  the 
jurisdiction  of  the  English  Bankruptcy  Court. 
Borovsky,  In  re ;  ScUaman,  ex  parte,  71  L.  J. 
K.B.  992;  [1902]  2  K.B.  312;  87  L.  T.  184; 
61  W.  R.  48;  9  Manson,  346— Wright,  J. 

In  such  a  case  the  competent  authority  in 
the  first  instance  to  decide  what  property  found 
on  the  prisoner  will  serve  as  proof  of  the  crime 
is  the  Court  which  hears  the  charge  and  makes 
the  committal  order.    16. 

Pension— Arrean  of  Alimony— Arrangement 
between  Wife  and  Trustee  in  Bankmptey.]— 
Where  a  husband — a  retired  Government 
official,  who  had  failed  to  comply  with  an  order 
for  payment  of  alimony — had  become  bank- 
rupt, the  Court  under  section  53  of  the  Bank- 
ruptcy Act,  1883,  on  the  application  of  the 
trustee  in  bankruptcy,  directed  payment  of 
WOl,  a  year  to  the  trustee  out  of  the  debtor's 
pension  (347Z.)  to  be  applied— under  an  agree- 
ment between  the  trustee  and  the  wife — as  to 
502.  a  year  for  the  benefit  of  the  wife,  and  as 


to  60L  for  the  general  creditors  in  the  bank- 
ruptcy— the  wife  undertaking  b^  the  agreement 
not  to  enforce  the  order  for  abmony.  Young, 
In  re ;  Haydon,  ex  parte,  5  Manson,  85— <J.  A. 

Befiftnlting  Broker  on  Stock  Exchange— Offloial 
Assignee— labilities  Outside  the  Stock  Ex- 
chai^fe— Title  of  Trustee.]— W.,  a  broker  on  tho 
London  Stock  Exchange,  was  declared  a  de- 
faulter on  the  Exchange,  and  in  accordance  with 
the  rules  of  the  Exchange  the  official  assignee 
of  the  Exchange  closed  all  W.'s  transactions  on 
that  day  (which  happened  to  be  "  ticket "  day), 
and  received  and  paid  the  debts  due  to  and  from 
W.  and  distributed  them  in  the  Stock  Ex- 
change liquidation.  W.  had  liabilities  outside 
the  Stock  Exchange.  The  official  assignee  when 
he  collected  the  moneys  knew  of  the  act  of 
bankruptcy.  The  official  assignee  had  received 
amon|(  other  sums  1,262^.  I6s,  2d,  due  to  W. 
from  jobbers  on  the  Exchange,  and  1111. 155. 2d, 
from  W.'s  outside  clients.  The  official  assignee 
refused  to  hand  these  amounts  over  to  the 
trustee  in  W.'s  bankruptcy,  but  was  willing  to 
hand  over  650/.,  the  amount  of  the  surplus  re- 
maining in  his  hands  :—Held,  that  the  trustee 
was  not  entitled  to  so  much  of  the  1,262/. 
16s.  2d.  as  represented  the  artificial  '^making- 
up  "  price  on  the  "  ticket "  day,  but  that  he  was 

I  entitled  to  the  balance  togetner  with  the  sum 

I  of  117/.  15».  2d,     Woodd,  In  re ;  King,  ex  parte, 

I  82  L.  T.  504— Wright,  J. 

I 

Causes  of  Action — Ck>ntract  of  Employment 
made  before  Bankruptcy— Dismissal  after  Oom- 
mencement  of  Bankruptcy— Biffht  of  Undis- 
charged Bankrupt  to  Sue— Kon-mtervention  of 
Trustee.] — An  undischarged  bankrupt,  employed 
imder  a  contract  of  service — for  example,  as  a 
traveller— made  before  the  bankruptcy,  is  en- 
titled, if  the  trustee  in  the  bankruptcy  has  not 
intervened,  to  maintain  an  action  against  bis 
employers  for  a  wrongful  dismissal  occurring 

I  after  the  commencement  of  the  bankruptcy. 

I  Bailey  v.  Thurston,  72  L.  J.  K.B.  36 ;   [1903] 

!  1  K.B.  187;    88  L.  T.  43;    51  W.  R.   162;   10 

I  Manson,  1— C.A. 

I     Lease— Assignment— Coyenant  to  Indem- 

I  nify  Lessee— Bankruptcy  of  Assignee— Assign- 

I  ment  of  Chose  in  Action  by  Trustee  in  Bankruptcy.] 

— The  right  to  sue  on  a  covenant  for  indemnity 

I  in  an  assignment  of  leaseholds  is  an  asset  which 

the  trustee  in  bankruptcy  of  the  assignor  can 

assign.      Perkins,   In  re ;  Poyser  v.   Beyfus, 

67  L.  J.  Ch.  454;  [1898]  2  Ch.  182;  78  L.  T. 

I  666;  46  W.  R.  595 ;  5  Manson,  193— C.A. 

Where  a  lessee  has  assigned  the  lease  and 
I  taken  a  covenant  of  indemnity  from  the  assignee, 
I  and  the  assignee  has  similarly  assigned  it  to  a 

third  party,  the  trustee  in  bankruptcy  of  the 
I  assignee  has  power  to  compromise  the  lessee's 

claim  against  the  bankrupt's  estate  on  the 
'  covenant,  upon  the  terms  uiat  the  lessee  shall 
I  have  all  the  trustee's  rights  against  the  third 
'  party,  but  shall  withdn^w  his  proof  against  the 

bankrupt's  estate  and  release  that  estate  from 
I  aU  his  claims  under  the  bankrupt's  covenant ; 
'  and  the  release  will  bo  held  not  to  exonerate 

the  third  party,    lb, 

Action  for  Trespass— Personal  Annoyance 

—Bankruptcy  of  Plaintiff— BiTisibiUty.]— Where 
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an  action  is  brought  by  a  plaintifi  (who  after- 
wards becomes  bankrupt)  clftuning  damages  for 
trespass  to  premises  and  goods  in  which  the  only 
substantial  damage  claimed  is  for  the  personal 
annoyance  caused  to  the  plaintiff,  such  cause  of 
action  does  not  vest  in  the  trustee  in  bankruptcy, 
and  the  action  can  be  continued  by  the  plain- 
tifE  notwithstanding  the  bankruptcy.  Rose  v. 
Buckett,  70  L.  J.  K.B.  736;  [1901]  2  K.B.  449; 
84  L.  T.  670;  60  W.  K.  8 ;  8  Manson,  259— C. A. 

Examination  of  Witneisei  as  to.]— See  Wein- 
berg.  In  re ;  Official  Receiver^  ex  parte^  14  Man- 
son,  277  ;  96  L.  T.  790— Bigham,  J.,  col.  112. 


(6)  Afteb-acquibed  Pbopebty. 

Death  of  Bankrupt  Undischarged— Distribntion 
of  After-aeqnired  Property  among  V«xt-of-kin— 
Ho  Kotice  of  Bankmptoy— Ko  Intenrention  by 
Tnutee — Bight  of  Trutee  to  Beoover  Pro- 
perty.]— The  principles  laid  down  in  Herbert 
V.  Sayer  (13  L.  J.  Q.B.  209 ;  6  Q.B.  965)  and 
Cohen  v.  MitcheU  (59  L.  J.  Q.B.  409 ;  25  Q.B.  D. 
262)  with  regard  to  the  validity  against  the 
trustee  of  transactions  by  a  bankrupt  with 
persons  dealing  with  him  in  respect  of  property 
acquired  by  him  since  his  bankruptcy  untU  the 
trustee  intervenes,  apply  only  to  transactions  for 
value.  Bennett,  In  re;  Official  Receiver,  ex 
parte,  76  L.  J.  K.B.  134;  [1907]  1  K.B.  149; 
95  L.  T.  887;  14  Manson,  6;  23  T.  L.  R.  99— 
Bigham,  J. 

The  bankrupt  is  an  agent  of  the  trustee  to 
deal  with  after-acquired  property,  not  to  give 
it  away.  He  cannot  defeat  the  operation  of 
section  44  of  the  Bankruptcy  Act,  1883,  by 
giving  away  after-acquired  property;  nor  can 
his  next-of-kin  retain  against  the  trustee  shares 
in  such  property,  even  though  received  by  them 
in  good  faith  without  notice  of  the  bankruptcy 
on  their  part  or  that  of  the  administrator. 
BaU,  In  re  ([1899]  2  Ir.  R.  313),  distinguished. 
lb. 

Equitable  Chose  in  Action— Assignment  by 
Bankrupt— Bona  Fides— Rights  of  Trustee.] — 
When  a  bankrupt  who  has  not  obtained  his 
discharge  enters  into  transactions  in  respect 
of  property  consisting  of  an  equitable  chose  in 
action  accrued  to  him  after  his  bankruptcy, 
such  transactions  are,  until  the  trustee  in 
bankruptcy  intervenes,  valid  as  against  the 
trustee  if  made  bona  fide  by  the  person  dealing 
with  the  bankrupt,  and  they  may  be  held  to  be 
bona  fide  although  the  person  dealing  with  the 
bankrupt  knew  of  the  bankruptcy  and  knew 
that  the  trustee  in  bankruptcy  was  not  aware 
of  the  accruer  of  the  property.  On  this  point 
the  Australian  bankruptcy  law  is  the  same  as 
the  English.  Cohen  v.  Mitchell  (69  L.  J.  Q.B. 
409 ;  25  Q.B.  D.  262)  followed.  Hunt  v.  FHpp, 
67  L.  J.  Ch.  377 ;  [1898]  1  Ch.  675 ;  77  L.  T. 
516;  46  W.  R.  125;  5  Manson,  105— Byrne,  J. 

Assignment  of  Choic  in  Action— Title  of  Trustee 
—Priority— Kotice.]~By  virtue  of  section  50, 
sub-section  5  of  the  Bankruptcy  Act,  1883,  the 
trustee  in  the  bankruptcy  becomes  the  general 
assignee  of  the  bankrupt's  choses  in  action,  other 
than  **  personal  earnings,*'  as  and  whenever  they 
arise,  subject  only  to  rights  acquired  by  a  bona 
fide  assignee  for  value,  whether  with  or  without 


notice  of  the  bankruptcy  before  the  trustee 
intervenes.  If  that  particular  assignee  has  not 
perfected  his  title  by  notice  to  the  holder  of  the 
fund — where  such  notice  is  required— or  by  a 
stop  order,  the  trustee  as  general  assignee  can 
by  intervening  and  claiming  the  fund  from  the 
bankrupt  and  giving  notice  to  the  holder  of  the 
fund,  or  by  stop  order  if  the  fund  is  in  Court, 
perfect  his  title  first,  to  the  exclusion  of  the 
particular  assignee.  Mercer  v.  Vans  Colina, 
67  L.  J.  Q.B  424 ;  78  L.  T.  21 ;  4  Manson,  363— 
Wright,  J. 

Where,  therefore,  an  undischarged  bankrupt 
had  assigned  his  share  of  his  interest  in  a  com- 
mission on  the  sale  of  a  public-house,  earned  by 
him  since  the  date  of  the  bankruptcy,  and  his 
trustee  had  given  notice  of  his  claim  before  the 
assignee,- HeW,  that  the  trustee  had  thereby 
acquired  priority  over  the  assignee.    lb, 

'*  Personal  earnings."] — The  commission  so 
earned  by  the  bankrupt  was  not  "  personal  earn- 
ings "  as  distinguished  from  income  earned  by 
him  in  his  trade  or  profession,  notwithstanding 
that  the  bankrupt  at  the  time  had  no  office  or 
clerk,  but  merely  passed  his  time  in  endeavour- 
ing to  negotiate  such  sales.    lb. 

Title  of  Trustee  in  Bankruptcy  to  After- 
acquired  Beal  Property  of  Banlmipt  —  Bona 
fide  Purchaser  for  Yalue.]— The  principle  laid 
down  in  Cohen  v.  Mitchell  (59  L.  J.  Q.B.  409 ; 
25  Q.B.  D.  262) — that  is,  that  imtil  the  trustee 
in  ^nkruptcy  intervenes  all  transactions  by  a 
bankrupt  after  his  bankruptcy  with  any  person 
dealing  with  him  bona  fide  and  for  value  in 
respect  of  his  after-acquired  property,  and 
whether  with  or  without  knowledge  of  the 
bankruptcy,  are  valid  as  against  the  trustee — 
does  not  apply  to  real  estate.  London  and 
County  Contracts,  Lim,  v.  Tallack,  51  W.  R. 
408— Kekewich,  J. 

Assignment  of  Costs— Chose  in  Action— Trustee 
—Priority — Kotice.] — Where  an  xmdischarged 
bankrupt  who  is  a  solicitor  assigns  for  value 
the  amount  of  his  taxed  costs  due  to  him,  his 
trustee,  by  giving  notice  of  his  claim  to  the 
person  by  whom  such  costs  are  payable  before 
the  assignee,  acquires  priority  over  such  assignee. 
Mercer  v.  Vans  Colina  (67  L.  J.  Q.B.  424) 
followed.  Beall,  In  re;  Official  Receiver,  ex 
parte,  68  L.  J.  Q.B.  462 ;  [1899]  1  Q.B.  688 ;  80 
L.  T.  267 ;  6  Manson,  163— Wright,  J. 

After-acquired  Equitable  Beal  Estate — Equit- 
able Mortgage  —  Intervention  by  Trustee  in 
Buikruptcy.]--An  imdischarged  bankrupt  can- 
not, even  before  the  intervention  of  his  trustee 
in  bankruptcy,  deal  with  real  estate  acquired 
after  his  bankruptcy,  so  as  to  give  the  person 
with  whom  he  deals,  even  though  a  bona  fide 
purchaser  for  value  without  knowledge  of  the 
bankruptcy,  a  good  title  as  against  the  trustee. 
Preston's  Trustee  v.  Cooke,  75  L.  J.  Ch.  757 ; 
[1906]  9  Ch.  661 ;  13  Manson,  337— Neville,  J. 

In  this  respect  it  makes  no  difference  whether 
the  interest  of  the  bankrupt  in  the  after- 
acquired  real  estate  be  equitable  or  legal. 
Decision  of  Chitty,  J.,  in  the  case  of  legal 
real  estate  in  New  Land  Development  Associa- 
tion  and  Oray's  Contract,  In  re  (61  L.  J. 
Ch.  823;   sub  nom.   New  Land  Development 
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Association  and  Gray,  In  re,  [1892]  2  Ch.  138), 
followed  in  the  case  of  equitable  real  estate. 
lb. 

Honey  Deposited  with  Stakeholder  to  Abide 
Senilt  of  Billiard  Xateh.] — A  bankrupt  and  one 
D.  entered  into  an  agreement  to  play  a  billiard 
match  for  1002.  a  side,  and  deposited  1002.  each 
with  stakeholders  to  abide  the  result  of  the 
match.  The  bankrupt  won  the  match,  and  the 
200/.  was  claimed  both  by  him  and  by  his 
trustee  in  bankruptcy.  D.  made  no  claim  to 
the  stakes  or  any  part  thereof : — Held,  that  the 
trustee  was  entitled  to  the  1002.  deposited  by 
the  bankrupt.  Held,  also,  that  under  the 
circumstances  D.,  or  the  stakeholders  with  his 
assent,  must  be  taken  to  have  paid  his  deposit 
to  the  bankrupt  or  his  assigns,  and  that  the 
trustee  was  entitled  to  this  deposit  also.  ShooU 
bred  V,  Boberts,  69  L.  J.  Q.B.  800;  [1900]  2 
Q.B.  497 ;  83  L.  T.  87 ;  7  Manson,  388— C.A.       | 

Undischarged  Bankmpt  Carrying  on  Business 
—Knowledge  of  the  Tmstee— Second  A^'ndioa-  ' 
tion— Profits  of  Business— Bight  of  Trastee  in  > 
Second  Bankmptcy.]— Where  an  undischarged 
bankrupt  carries  on  business  with  the  knowledge  ' 
of  the  trustee  for  the  time  being,  and  sub- 
sequently while    still   undischarged    is    again  \ 
adjudicated  a  bankrupt,  the  present  trustee  in 
the  first  bankruptcy  (though  not  aware  of  the 
trading)  is  not  entitled  to  the  proceeds  of  the  i 
business  carried  on  with  the  knowledge  of  his  | 
predecessor,  against  the  trustee  in  the  second 
bankruptcy.    TroughUm  v.  Oitley  (Amb.  629) 
and  Tucker  v.  Hematnan  (4  De  G.  M.  &  G.  895) 
followed.    Burr,  In  re ;  Pannell,  ex  parte,  84  1 
L.  T.  827— Wright,  J.  . 

The  fund  in  dispute  having  been  acquired 
under  circumstances  which  themselves  necessi- 
tated investigation,  the  costs  of  both  trustees  i 
ordered  to  be  paid  thereout.    lb.  | 

Legacy— Ko   Interrention    of   Tmstee.]— An 
undischarged  bankrupt  can  give  a  valid  receipt  ! 
for  a  legacy  to  which  he  becomes  entitled  after  I 
bis  adjudication  and  before  the  trustee  in  bank-  | 
ruptcy  has  intervened,  where  the  executor  pay- 
ing  such  legacy  does  so  bona  fide  and  without  ! 
knowledge  of  the  bankruptcy.    The  trustee  can-  ' 
not  therefore  compel  the  executor  to  pay  over 
again  the  amount  of  such  legacy  to  him.    Ball, 
In  re,  [1899]  2  Ir.  R.  813— C.A. 

Property  Acquired  by  Bankmpt  before  Bis- 
cham— Personal  Earnings— Bight  of  Trustee 
to— maintenance  of  Bankrupt  and  His  Family.] 
— Whatever  property  a  bankrupt  acquires  before 
his  discharge  (belongs  to  his  trustee,  except 
only  what  is  necessary  for  the  support  of  him- 
self and  his  wife  and  family.  He  may  sue  for 
and  recover  his  earnings  if  his  trustee  does  not 
interfere,  but  what  he  recovers  he  recovers,  ex- 
cept to  the  extent  mentioned,  for  the  benefit  of 
his  creditors.  Chippendall  v.  TomUnson  (4 
Dougl.  318;  1  Cooke's  Bk.  Laws  (8th  ed.),  p. 
428)  explained  and  distinguished.  Boberts, 
In  re;  Boberts,  ex  parte,  69  L.  J.  Q.B.  19; 
[1900]  1  Q.B.  122 ;  81  L.  T.  467 ;  48  W.  R.  132 ; 
7  Manson,  5 — C.A. 

Bonus  Paid  underi;  Agreement.] — Whether  a 
bonus  paid  to  a  professional  billiard  player 
under  an  agreement  in  consideration  of   his 


playing  with  balls  made  by  a  certain  firm 
— but  which  agreement  does  not  impose  any 
obligation  on  bun  to  play,  or  otherwise  exert 
himself— can  be  considered  as  personal  earn- 
ings in  the  event  of  the  bankruptcy  of  the 
billiard  player,  qtusre.    lb. 


(c)  Relation  back  of  Trustee's  Title. 

Money  Adyanoed  by  Bankrupt's  Solicitors  to 
Obtain  Dismissal  of  Petition  against  Client- 
Charge  on  Bankrupt's  Property  to  Secure  Ad- 
vance.]— Where  after  a  petition  in  bankruptcy 
had  been  presented  the  debtor's  solicitors 
offered  the  petitioning  creditor's  solicitor  300/. 
on  condition  that  the  petition  was  dismissed, 
they  stating  that  the  debtor  had  no  money  and 
that  the^  should  have  to  find  the  money  and 
the  creditor's  solicitor  had  accepted  the  dOOl. 
believing  that  it  was  not  the  debtor's  money, 
and  the  petition  was  consequently  dismissed, 
but  the  debtor  was  subsequently  adjudicated 
bankrupt  on  a  later  petition,  when  it  appeared 
that  the  bankrupt's  solicitors  had  themselves 
advanced  the  300/.  to  the  creditor's  solicitor 
and  had  taken  a  charge  on  the  bankrupt's 
property  contemporaneously  with  the  advance 
of  the  300/.  to  secure  the  same,  it  was  held  that 
as  the  300/.  had  been  advanced  for  the  express 
purpose  of  obtaining  the  dismissal  of  the  peti- 
tion, and  had  never  come  into  the  hands  of  the 
bankrupt,  it  did  not  form  part  of  his  general 
assets,  and  could  not  be  recovered  by  his 
trustee  from  the  creditor.  Bogers,  In  re; 
Holland  and  Hannen,  ex  parte  (8  Morrell,  243), 
followed.  Drucker,  In  re ;  Basden,  ex  parte 
(No.  1),  71  L.  J.  K.B.  686 ;  [1902]  2  K.B.  237  ; 
86  L.  T.  785 ;  9  Manson,  237— C.A.  Affirming 
60  W.  R.  543— Wright,  J. 

Assignment  for  Benefit  of  Creditors— Act  of 
Bankruptcy — Payment  of  Debt  to  Assignee — 
Bankruptcy  Petition— Bight  of  Trustee  to  Pay- 
ment of  Debt — Beeeipt  of  Balance  firom  As- 
sipiee -Election— Followinff  Debt  into  Hands 
of  Trustee.]  —  Where  a  debtor  pays  to  an 
assignee  under  a  deed  of  assignment  for  the 
benefit  of  creditors  generally  a  debt  thereby 
assigned,  and  subsequently  a  petition  in  bank- 
ruptcy is  presented  and  a  receiving  order  made 
upon  the  act  of  bankruptcy  committed  in  the 
execution  of  the  deed,  the  trustee  in  bank- 
ruptcy may  claim  repayment  from  the  debtor 
of  the  debt  so  paid  to  the  assignee,  unless  the 
debtor  can  show  that  the  money  paid  by  him, 
or  some  part  thereof,  has  come  into  the  hands 
of  the  trustee  in  bankruptcy.  Davis  v.  Petrie, 
76  L.  J.  K.B.  992  ;  [1906]  2  K.B.  786;  96  L.  T. 
289 ;  22  T.  L.  R.  771— C.A. 

Payment  by  Bankrupt  Before  Beoeiving  Order, 
but  After  Act  of  Bankruptcy— Payment  of  Lost 
Bets— Bight  of  Trustee  to  BecoTcr  from  Payee.]— 
B.  made  bets  upon  a  racecourse  with  the 
defendant,  a  bookmaker,  and  lost  500/.,  which 
he  then  paid.  B.  had  previously  committed  an 
act  of  bankruptcy,  upon  which  a  receiving  order 
was  subsequently  made  against  him.  The  de- 
fendant received  payment  of  the  500/.  bona  fide 
and  without  notice  of  the  act  of  bankruptcy  :— 
Held,  that  the  payment  of  the  500/.  viras  not 
protected  by  section  49  of  the  Bankruptcy  Act, 
1883,  and  that  the  plaintiff,  as  trustee  m  bank- 
ruptcy, was  entitled  to  recover  the  500/.  from 
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the  defendant.     Ward  v. 
60  W.  R.  72— C.A. 


Mflftgagt  hj  Debtor— Act  of  Bankraptey— 
Knowledge  «f  Mortgagee— Bedemption  of  8ecn- 
rity— Relation  Back  of  Title  of  Tmitee  in  Bank- 
raptey— Idaliility   of    Mortgagee.]— A    secured  , 
creditor  who  has  notice  of  an  act  of  bankruptcy  | 
by  his  debtor  within  three  months  is  not  en-  , 
titled  before  the  expiration  of   that  period  to 
receive  payment  of  the  debt  from  his  debtor, 
and  consequently  the  debtor  cannot  make  a 
good  tender  to  the  creditor  and  require  him  to 
give  up  his  securities  to  the  debtor  on  payment 
of  the  amount  due.    Lawford  and  Lawrence^ 
In  re;  Nichols,  ex  parte  (71  L.  J.  K.B.  786; 
[1902]  2  K.B.  445),  overruled.    Ponsford,  Baker 
d  Co.  >v.  Union  of  London  and  Smiths  Bankj 
75  L.  J.  Ch.  724 ;  [1906]  2  Ch.  444;  95  L.  T.  , 
838 ;  13  Manson,  321 ;  22  T.  L.  R.  812— C.A. 

1 
Stockbrokers  were  in  April,  1906,  declared  de-  ; 
faulters  on  the  Stock  Exchange,  and  an  official , 
assignee  was  appointed  according  to  the  rules  of 
the  Stock  Exchange.    They  had  deposited  with 
the  defendants  certain  securities  to  secure  a  ' 
loan.    The  official  assignee  tendered  the  amount  ' 
due  in  respect  of  the  loan  and  called  on  the 
defendants  to  hand  over  the  securities.    They  , 
refused  on  the  ground  that,  having  notice  of  an  i 
act  of  bankruptcy  by  the. stockbrokers — namely,  , 
the  assignment  to  the  official  assignee— within  > 
three  months,  they  would  not  be  safe  in  hand-  : 
ing  over  the  securities  till  the  expiration  of 
three  months,  for  if   bankruptcy  proceedings 
were  taken  within  that  period  the  title  of  the 
trustee  in  bankruptcy  would  relate  back.    The 
stockbrokers  and  official  assignee  then  sued  for 
delivery  up  of  the<  securities  on  payment  of  the 
amount  due:— Held,  that  the  plaintiffs  could 
not  require  the  defendants  to  give  up  the  securi-  i 
ties.    lb.  \ 

Per  Curiam. — If  the  official  assignee  were  | 
prepared  to  pay  the  money  due  on  the  securi- 
ties and  to  undertake  to  hold  them  until  bank- 
ruptcy proceedings  were  taken  or  the  period  of 
three  months  had  expired,  an  order  should  be 
made  empowering  him  so  to  do.  If  he  were 
not,  no  immediate  judgment  should  be  given  in 
the  action,  but  it  should  be  directed  to  stand 
over  until  it  could  be  seen  who  was  the  person 
entitled  to  redeem.    lb. 

Fledge  by  Debtor— Loan  to  Debtor— Kotioe  of 
Aot  of  Bankmptey— Payment  of  Loan— DeliTory 
of  Ooodi  Pledj^d.]— On  September  14  and  27, 
1900,  respectively,  L.  pledged  chattels  to  W. 
and  received  loans  against  them.  On  October  6 
he  committed  an  act  of  bankruptcy.  On  October 
26  W.,  with  notice  of  the  act  of  bankruptcy, 
being  repaid  the  loan  of  September  14,  re- 
delivered the  chattels  pledged  against  it.  On 
January  9, 1901,  a  receiving  order  was  made  on 
the  act  of  bankruptcy,  and  L.  was  subsequently 
adjudicated  bankrupt.  On  January  11  W., 
being  repaid  the  loan  of  September  27,  re- 
delivered the  rest  of  the  chattels  i-^JSeld,  that, 
though  the  title  of  the  trustee  in  L.'s  bank- 
ruptcy related  back  to  October  6,  he  took 
subject  to  the  pledge,  and  could  not  recover 
from  W.  the  value  of  the  chattels  less  the 
amount  of  the  loans.  Lawford  and  Lawrence^ 
In  re;   NichoU,  ex  parte,  11  L.  J.  K.B.  786; 


Fry,  86  L.  T.  894  ;  ,  [1902]  2  K.B.  445;  86  L.  T.  693;  60  W.  R.  592; 
9  Manson,  254— Wright,  J. 

Verbal  Oontraot  with  Solicitor  to  Aot  in  the 
Bankmptey — Payment  of  Lnmp  Snm— Bepay- 
ment.]— A  solicitor  received  from  a  client  a 
lump  sum  imder  a  verbal  contract  to  act  for 
him  in  his  bankruptcy  proceedings  :  —  Held^ 
that  the  amount  so  paid  must  be  repaid  to  the 
trustee,  less  costs  incurred  to  the  date  of  the 
receiving  order.  Mander,  In  re;  Official 
Receiver,  ex  parte,  86  L.  T.  234— Wright,  J. 


(d)  DiscovEBY  OP  Debtor's  Pbopebty. 

DeliTery— Order  against  Agent.]— The  Court 
has  no  jurisdiction  under  section  27  (5)  of  the 
Bankruptcy  Act,  1883,  to  make  an  order  for 
the  delivery  of  the  goods  of  the  bankrupt  in  the 
possession  of  a  person  as  agent  for  another. 
Quccre,  whether  such  order  could  be  made  if 
the  principal  were  made  a  respondent  to  the 
application.  Davis,  In  re ;  Goodman,  ex  parte, 
5  Manson,  329— D. 

Enforcing  Attendanee  of  Witneis  for  Private 
Ezamination.] — Personal  service  of  a  summons 
for  the  examination  of  a  witness  under  section 
27  of  the  Bankruptcy  Act,  1883,  is  not  necessary ; 
it  may  be  sent  by  registered  post.*  The  "  reason- 
able sum"  which  is  to  be  tendered  to  the  wit- 
ness is  conduct  money,  and  is  to  be  measured 
by  the  distance  the  witness  has  to  travel,  and 
it  must  be  sent  with  the  summons  in  cash  or 
postal  orders.  The  form  of  warrant  to  be  altered 
so  as  to  enable  an  officer  who  arrests  a  witness 
in  order  to  bring  him  up  for  examination  to 
detain  him  in  prison  for  such  a  reasonable 
period  as  may  be  necessary  to  ensure  his  attcnd- 

,  ance  at  the  examination.     Weinberg,  In  re; 

i  Official  Receiver,  ex  parte,  96  L.  T.   790;  14 

;  ^jfanson,  277— Bigham,  J. 

I  Ezamination  of  Witnesi  Abroad—"  Any  other 
place   out   of  England"— Jnriidiction.]— The 

words  '*  any  other  place  out  of  England  "  in  sec- 
tion 27,  sub-section  6  of  the  Bankruptcy  Act, 
1883,  providing  that  "  the  Court  may,  if  it  think 
fit,  oi^er  that  any  person  who  if  in  England 
would  be  liable  to  be  brought  before  it  under 
this  section  shall  be  examined  in  Scotland  or 

I  Ireland,  or  in  any  other  place  out  of  England," 
must  be  construed  as  limited  to  a  place  within 

,  the  British  dominions.  The  sub-section  gives 
the  Court  no  power  to  order  a  person  to  be 

;  examined  in  Switzerland,  for  example,  even 
though  such  person  is  a  naturalised  British 

;  subject.      Drucker,  In  re ;    Basden,  ex  parte 

I  (No.  2),  71  L.  J.  K.B.  688;  [1902]  2  K.B.  210; 

I  86  L.  T.  692;  50  W.  R,  592;  9  Manson,  241— 

I  Wright,  J. 


Form  of  Order.]— An  order  for  examina- 
tion under  the  section  cannot  be  made  in  an 
optional  form — for  example,  that  the  person 
should  be  examined  **  if  he  think  fit  to  submit." 
lb. 

Ezamination  of  Bankrupt.]— Either  party  is 
entitled  to  elicit  from  a  bankrupt  any  previous 
account  he  has  given  of  a  matter,  without  regard 
to  who  calls  him.  Cunningham,  In  re ;  Official 
Receiver,  ex  parte,  80  L.  T.  603 ;  6  Manson,  199 
—Wright,  J. 


Digitized  by  LjOOQIC 


113 


BANKRUPTCY. 


114 


(e)  Surplus  Assets. 

Charge— Contraet  to  PnrohMe  Beal  Eftote— 
AMignniait— XortgagM*!  Lion— Second  Bank- 
raptoy— Ughtf  of  Sooond  Trottoe.]— Although 
a  bankrupt  cannot  interfere  with  the  adminis- 
tration of  his  estate  by  his  trustee,  he  never- 
theless has  a  right  during  the  pendency  of  the 
bankruptcy  to  the  surplus  assets,  and  can  dis- 
pose of  them  by  deed  or  will,  even  before  they 
are  ascertained,  and  charges  validly  created  by 
the  bankrupt  upon  such  surplus  assets  will  be 
good  as  against  his  trustee  in  a  subsequent 
bankruptcy  which  occurs  before  he  has  obtained 
his  discharge  under  his  first  bankruptcy.  Bird 
V.  Philpott,  69  L.  J.  Ch.  487 ;  [1900]  1  Ch.  822 ; 
82  L.  T.  110 ;  7  Manson,  251— Farwell  J. 

Where  a  man  takes  up  and  retains  an  undis- 
charged bankrupt's  contract  to  purchase  real 
estate,  and  subsequently  pays  both  the  deposit 
and  the  balance  of  the  purchase-money,  re- 
ceiving and  retaining  on  completion  the  con- 
veyance to  the  bankrupt  of  the  land,  he  will  be 
entitled  as  against  the  bankrupt's  trustee  to  a 
charge  upon  the  land  to  the  extent  of  the 
money  so  paid.  Meux  v.  Smith  (10  L.  J.  Ch. 
225 ;  11  Sim.  410)  applied.    lb. 


13.  Reputed  Ownership. 

Bill  of  Sale— Begiitration  — **Ckmsent  and 
permission  of  tme  owner."] — Goods  comprised 
in  a  bill  of  sale  may  be  in  the  order  and  dis- 
position of  the  grantor  *'by  the  consent  and 
permission  of  the  true  owner,"  within  the  re- 
puted ownership  clause  (section  44,  sub-s.  iii.) 
of  the  Bankruptcy  Act,  1883,  although  the 
consent  of  the  grantee— as  the  true  owner — 
was  involuntary  by  reason  of  his  being  pro- 
hibited from  seizing  the  goods  prior  to  the 
bankruptcy  by  section  7  of  the  Bills  of  Sale 
Act,  1882.  Ginger f  In  re ;  London  and  Universal 
Bank,  exparU,  66  L.  J.  Q.B.  777 ;  [1897]  2  Q.B. 
461;  76  L.  T.  808;  46  W.  R.  144;  4  Manson, 
149— D. 

«  Content  and  permiision  of  tme  owner."] 

— Where  a  person  is  in  possession  of  certain 
chattels  of  which  he  has  executed  a  bill  of  sale, 
and  is  subsequently  adjudicated  a  bankrupt 
before  making  any  default  in  payment  of  the 
sum  therebv  secured,  such  chattels  are  to  be 
deemed  to  be  in  the  order  and  disposition  of 
the  bankrupt  with  the  consent  of  the  true 
owner  within  the  reputed  ownership  clause  of 
the  Bankruptcy  Act.  Ginger,  In  re;  London 
and  Universal  Bank,  ex  parte  (66  L.  J.  Q.B. 
777 ;  [1897]  2  Q.B.  461),  followed.  Hayes,  In  re, 
[1899]  2  Ir.  R.  206— Boyd,  J. 

Grantor  Lioensed  Yictnaller— Mort- 
gagees in  PoiiOition  of  Premiies— Ooodi  in  Pot - 
letsion  of  Debtor  in  Hit  Trade  or  Bntinett.]— 

A  debtor  was  lessee  of  three  public-houses ;  the 
licence  of  one  was  in  his  name,  that  of  the  other 
two  in  the  names  of  nominees  of  his.  He 
granted  a  bill  of  sale  over  trade  utensils  and 
equipment  in  and  upon  the  three  public-houses. 
At  the  conomencement  of  the  bankruptcy  the 
mortgagees  of  the  houses  had  entered  and  had 
appointed  managers,  who  were  carrying  on  the 
business,  but  they  allowed  the  debtor  to  reside 
at  the  house  of  which  he  held  the  licence.  The 
goods  in  the  biU  of  sale  remained  on  the  pre- 


mises ;  there  was  no  default  under  the  bill  of 
sale : — Held,  that  the  goods  at  all  three  houses 
were  at  the  commencement  of  the  bankruptcy 
in  the  possession  of  the  bankrupt  in  his  trade  or 
business  within  section  44  of  the  Bankruptcy 
Act,  and  that  they  passed  to  the  trustee  as  part 
of  the  bankrupt's  property  divisible  amongst 
his  creditors.  Elliott,  In  re ;  Trustee,  ex  parte, 
84  L.  T.  325— Wright,  J. 


**  In  his  trade  or  bntinett "— Bepnted  Owner- 
ihip— Standt  for  Ditplay  of  Ck>odt  nted  by  Bank- 
rapt  with  Content  of  Tme  Owner.] — Section  44 
(iii.)  of  the  Bankruptcy  Act,  1883,  applies  to 
goods  the  reputed  property  of  a  bankrupt,  if 
they  be  in  the  possession,  order,  or  disposition 
of  the  bankrupt  m  his  trade  or  business  by  the 
consent  and  permission  of  the  true  owner; 
although  they  neither  originally  belonged  to 
the  bflmkrupt,  nor  could  they  have  lawfully 
been  pledged  or  sold  by  him,  nor  were  they  in 
his  disposition  in  the  sense  that  they  were  such 
things  as  he  sold  in  his  trade.  Accordingly, 
stands  or  models  for  the  displav  of  mantles 
used  by  a  mantle  dealer  in  her  business  with 
the  consent  and  knowledge  of  the  true  owner 
will  upon  an  adjudication  of  bankruptcy  pass 
to  the  trustee.  Sharman  v.  Mason,  69  L.  J. 
Q.B.  3;  [1899]  2  Q.B.  679;  81  L.  T.  485;  48 
W:  R.  142 ;  7  Manson,  19^-D. 


Articles  Bitplayed  by  Bankmpti  in  Show- 
catet  with  Content  of  Tme  Cwnert— Principal 
and  Agent.]— Before  goods  of  another  person 
can  be  taken  to  pay  the  debts  of  a  bankrupt,  by 
reason  of  the  reputed  ownership  of  the  bank- 
rupt, it  is  essential  that  the  true  owner  of  the 
goods  should  have  consented  to  a  state  of  things 
from  which  he  must  have  known,  if  he  had  con- 
sidered the  matter,  that  the  inference  of  owner- 
ship by  the  bankrupt  must  arise.  Watson  d  Co., 
In  re ;  Atkin,  ex  parte,  73  L.  J.  K.B.  854 ; 
[1904]  2  K.B.  753 ;  11  Manson,  266 ;  20  T.  L.  R. 
727— C.A. 

W.  &  Co.,  who  had  carried  on  business  as 
bankers  and  agents,  had  been  in  the  habit  of 
introducing  their  customers  to  wholesale  firms 
for  the  purchase  of  various  articles,  and 
amongst  them  to  A.  &  Co.  W.  &  Co.  received 
from  A.  &  Co.  certain  silver  and  electro-plated 
articles  as  samples,  with  a  consignment  note 
giving  particulars  of  the  articles  and  their 
prices,  and  the  correspondence  between  the 
parties  shewed  that  they  were  only  received  by 
W.  &  Co.  as  samples,  and  were  to  be  put  into 
their  show-oases  as  such,  and  were  to  remain  at 
the  risk  of  A.  &  Co.,  and  there  was  nothing  to 
authorise  W.  &  Co.  to  take  upon  themselves  the 
order  and  disposition  of  the  goods.  W.  &  Co. 
also  dealt  in  goods  of  the  same  kind  on  their 
own  account,  but  the  samples  of  A.  &  Co.  were 
generally  dealt  with  by  them  in  a  different  way 
from,  the  way  in  which  they  dealt  with  their 
own  goods.  The  samples  of  A.  &  Co.  were  in 
the  possession  of  W.  &  Co.  at  the  date  of  their 
bankruptcy: — Held,  that  A.  &  Co.  had  not 
acquiesced  in  the  bankrupts  so  dealing  with  the 
goods  as  to  allow  them  to  hold  themselves  out 
as  the  owners  of  the  goods,  or  to  induce  cus- 
tomers to  presume  such  ownership;  and  the 
arldcles  were  not  in  the  order  and  disposition  of 
the  bankrupts  under  such  circumstances  that 
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they  were  the  reputed  owners  thereof  within 
the  meaning  of  sob-section  2  (iii.)  of  section  44 
of  the  Bankruptcy  Act,  1888.  aharman  y.  Mason 
(69  L.  J.  Q.B.  8 ;  [1899]  2  Q.B.  679)  explamed. 


Building  Agreement— Lien  of  Building  Owner 
on  Builder'i  Plant  and  Katerialf  on  Premiies— 
Forfeiture  by  Builder  after  Bankruptcy— Beputed 
Owner.] — A  building  contract  between  a  firm  of 
builders  and  a  school  board  provided  (by  clause 
10)  that  aU  plant  and  materials  brought  on  to 
the  groimd  by  the  builders  for  the  purposes  of 
the  building  should  be  considered  to  be  the  pro- 
perty of  the  board,  and  should  not  be  removed 
by  the  builders  or  any  other  person  without  the 
licence  of  the  architect,  but  that  the  board 
should  not  be  answerable  for  any  loss  or  damage 
which  might  happen  to  them ;  and  (by  clause 
20)  that  if  the  biulders  should  delay  the  per- 
formance of  their  contract,  the  board  might  give 
the  builders  notice  to  proceed  with  the  work, 
and  that,  in  the  event  of  their  not  doing  iso 
within  seven  days,  the  plant  and  materials 
should  be  forfeited  to  the  board.  The  builders 
having  become  bankrupt,  the  board  sub- 
sequently to  the  commencement  of  the  bank- 
ruptcy gave  to  the  builders  and  to  their  trustee 
notice  imder  clause  20  to  proceed  with  the 
work,  and,  upon  non-compliance  with  the 
notice,  the  board  claimed  that  the  plant  and 
materials  upon  the  premises  were  forfeited : — 
Heldf  that  clause  10  of  the  contract  did  not 
vest  the  ownership  of  the  goods  in  the  board, 
and  that  they  were  therefore  not  in  the  order 
and  disposition  of  the  debtors  by  the  consent  of 
the  "  true  owner  "  within  the  meaning  of  section 
44  of  the  Bankruptcy  Act,  1888,  and  did  not 
pass  to  the  trustee  as  being  in  their  reputed 
ownership.  Further,  that  the  board's  right  to 
issue  the  notice  under  clause  20  was  unaffected 
by  the  bankruptcy,  and  that  the  forfeiture  deter- 
mined the  title  of  the  trustee,  although  the 
goods  were  the  property  of  the  debtors  at  the 
commencement  of  the  bankruptcy.  Wallworthf 
In  re ;  Shuttleworth  v.  Hemaman  (26  L.  J.  Bk. 
61 ;  1  De  G.  &  J.  822),  distinguished.  Keen,  In 
re  ;  Collins,  ex  parte,  71  L.  J.  K.B.  487 ;  [1902] 
1  K.B.  666;  86  L.  T.  236;  60  W.  R.  384;  9 
Hanson,  146— D. 

True  Owner— Biffolution  of  Partnership  — 
Equitable  Aiiignment  of  Debt— Bankruptcy  of 
Oontinuinff  Partner.]  — C.  and  S.  traded  in 
partnership,  and  in  the  course  of  business  lent 
money  to  B.  In  1894  the  partnership  was  dis- 
solvea  by  deed,  whereby  the  assets  of  the  partner- 
ship were  assigned  to  C,  who  agreed  to  pay 
over  to  S.  one  fifth  part  of  any  money  wluch 
he  might  receive  from  B.  in  respect  of  B.'s 
debt  to  the  firm.  In  1898  G.  became  bankrupt. 
S.  gave  no  notice  to  B.  of  his  interest  in  the 
debt  due  from  B.  to  the  firm  under  his  agree- 
ment with  C.  In  1900  the  trustee  in  C.'s  bank- 
ruptcy received  from  B.  1602.  in  settlement  of 
B.'s  debt,  S.  now  claimed  to  recover  one-fifth 
of  this  sum  from  the  trustee : — Held,  that  the 
agreement  between  C.  and  S.  amounted  to  a 
valid  equitable  assignment  to  S.,  but  that  S. 
was  the  '*  true  owner  "  of  the  share  assigned  to 
him,  which,  however,  was  in  the  order  or  dis- 
position of  the  bankrupt  with  his  consent, 
within  section  44  of  the  Bankruptcy  Act,  1883, 
and  that  he  therefore  could  not  recover  from 


the  trustee.    Crouch,  In  re ;  Smith,  ex  parte,  83 
L.  T.  74e- Wright,  J. 

Sharei— Depotit  by  Owner  with  Bank— Kotioe 
of  Act  of  Bankruptcy— Subsequent  Abjudication 
— Order  and  Dispofition.] — Where  an  owner  of 
shares  in  certain  companies  deposited  the  scrip 
with  a  bank  to  secure  an  advance,  without  any 
memorandum  in  writing  or  duly  executed  trans- 
fer, and  the  bank,  before  adjudication,  served 
notice  of  such  assignment  on  the  companies, 
with  knowledge,  however,  of  an  act  of  bank- 
ruptcy committed  by  the  owner: — Held,  that 
where  the  certificates  contained  a  proviso  that 
they  must  be  produced  on  registration  of  the 
transfer,  such  shares  were  not  in  the  order  and 
disposition  of  the  bankrupt ;  but  that  where 
the  certificates  contained  no  such  proviso 
the  shares  were  in  the  order  and  disposition 
of  the  bankrupt,  the  notice  of  transfer  not 
having  been  served  upon  the  companies  by 
the  bank  before  becoming  aware  of  the  act 
of  bankruptcy.  Butler,  In  re,  [1900]  2  Ir.  B. 
163— Boyd,  J. 

Agreement  to  Atiign  Billi  when  Completed— 
Aiiignment  of  Debt  by  Bankrupt— Kotice  of  the 
Aiiignment— Order  and  Diipoiition.] — D.  carried 
on  business  as  a  coal  exporter.  In  January, 
1900,  be  sold  a  cargo  of  coal  to  a  company 
carrying  on  business  at  Athens.  D.  shipped  the 
coal  to  the  purchasers  and  forwarded  them 
bills  of  exchange  for  the  price,  to  be  accepted 
by  them  and  returned.  D.,  being  in  want  of 
funds  to  meet  cheques  falling  due,  on  Feb- 
ruary 3  arranged  with  the  N.  E.  Bank  that  they 
should  pay  these  cheques  on  their  being  pre- 
sented, and  he  agreed  in  writing  that  these 
payments  should  be  against  the  bills  to  be 
accepted,  and  he  thereby  "undertook  to  hand 
to  the  N.  E.  Bank  the  above-mentioned  bills 
immediately  on  receipt."  On  March  3,  the 
bills  not  having  arrived,  D.  gave  to  the  N.  E. 
Bank  a  letter  addressed  by  him  to  the  company 
in  Athens,  requesting  them  to  "  hand  the  bills 
on  demand  to  the  N.  E.  Bank."  This  letter  the 
bank  on  March  8  forwarded  to  the  company, 
enclosed  in  one  from  themselves,  to  the  follow- 
ing effect :  "  We  shall  be  glad  if  you  will  post 
direct  to  us  the  four  bills  in  accordance  with 
the  enclosed  instructions."  D.  committed  an 
act  of  bankruptcy  on  March  3,  before  giving 
the  (letter  to  the  bank,  but  the  bank  had  no 
notice  of  an  act  of  bankruptcy  till  March  6.  A 
receiving  order  was  subsequently  made  against 
D.,  and  his  trustee  in  bankruptcy  moved  for  a 
declaration  that  he  was  entitled  to  the  proceeds 
of  the  bills  as  being  property  in  the  order  and 
disposition  of  the  bankrupt  within  section  44 
of  the  Bankruptcy  Act,  1883  '.—Held,  that,  even 
if  the  document  of  February  3  only  amounted 
to  an  assignment  of  the  debt  and  not  of  the 
bills,  yet  the  letters  of  March  3  constituted  a 
sufficient  notice  of  the  assignment  to  prevent 
the  operation  of  section  44.  Dixon,  In  re; 
Trustee,  ex  parte,  83  L.  T.  433— Wright,  J. 

Debt!  Due  or  Accruing  Due  to  Bankrupt  in 
Oonne  of  Busineu— Bill  Drawn  by  Bankrupt  }«n 
Debtor  and  Indoned  to  Holder  for  Value— Bill 
not  Accepted  or  Preiented  for  Acceptanee— Ho 
Hotice  of  Anignment.]— The  bankrupts  prior  to 
the  commission  of  an  act  of  bankruptcy  de- 
posited  with    their    bankers   as   security   for 
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advances  bills  of  exchange  drawn  by  them  upon 
debtors,  from  whom  debts  were  growing  due  to 
them  in  the  course  of  their  business.  At  the 
date  of  the  act  of  bankruptcy  the  bills  of 
exchange  had  not  been  accepted  by  or  presented 
for  acceptance  to  the  debtors,  nor  had  notice 
been  given  to  them  of  the  assignment  by  the 
oankrupts  to  the  bankers  of  the  debts  due  by 
them:— JSeldf  that  at  the  date  of  the  act  of 
bankruptcy  the  debts  were  due  or  growing  due 
to  the  bankrupts  in  the  course  of  their  busmess, 
and  were  in  the  possession,  order,  and  dis- 
position of  the  bai^urupts  with  the  consent  of 
the  true  owners,  so  as  to  vest  in  the  trustee  in 
bankruptcy  under  section  44  (iii.)  of  the  Bank- 
ruptcy Act,  1883.  Ooetz,  Jonas  d  Co,,  In  re ; 
Trustee,  ex  parte,  67  L.  J.  Q.B.  577 ;  [1898]  1 
Q.B.  787;  78  L.  T.  399;  46  W.  R.  469;  5 
Manson,  76— C.A. 

Custom  of  Trade.] — In  order  that  a  custom 
in  the  bankrupt's  trade  that  he  should  have  in 
his  possession  goods  belonging  to  other  persons 
may  exclude  the  provisions  of  the  Bankruptcy 
Act  as  to  reputed  ownership,  the  custom  must 
be  known  to  traders  generally,  and  not  merely 
to  persons  engaged  in  the  particular  trade. 
16. 


14.  DiSCLAIHEB  BY  TbUSTEE. 

OneroQi  Property— Time— "  First  appointment 
of  a  trnstoe.*'] — Under  sub-section  1  of  section 
65  of  the  Bankruptcy  Act,  1883,  as  amended  by 
section  13  of  the  Bankruptcy  Act,  1890,  the 
trustee  of  the  bankrupt's  estate  may  disclaim 
onerous  propert]^  within  twelve  months  "  after 
the  first  appointment  of  a  trustee."  This  refers 
to  an  appointment  of  a  trustee  tmder  section  21 
of  the  Act  of  1883,  either  by  the  creditors  under 
sub-section  1  or  by  the  Board  of  Trade  under 
sub-section  6,  and  does  not  refer  to  the  official 
receiver  becoming  trustee  under  sub-section  1 
of  section  54,  on  the  debtor  being  adjudged 
bankrupt,  until  a  trustee  is  appointed.  The 
period  of  twelve  months  therefore  runs  from 
the  date  of  the  certificate  of  the  first  appoint- 
ment of  a  trustee,  and  not  from  the  date  of  the 
order  of  adjudication.  Cohen,  In  re ;  Trustee, 
ex  parte,  74  L.  J.  K.B.  864 ;  [1906]  2  K.B.  704 ; 
93  L.  T.  669;  54  W.  R.  83;  12  Manson,  358; 
21  T.  L.  R.  725— CJ^. 

The  official  receiver,  whilst  acting  as  trustee 
under  section  54,  may  exercise  the  power  of 
disclaimer  without  being  subject  to  the  limita- 
tion of  time  provided  in  the  case  of  a  trustee ; 
but  he  may  be  called  upon  under  sub-section  4 
of  section  56,  by  a  person  interested  in  the 
property  in  question,  to  decide  whether  he  will 
oisclaim  or  not.    lb, 

Leastholdt— Vendor  and  Pnrohasor— Spoeifle 
Porformanoo  against  Trustee.] — A  trustee  in 
bankruptcy  cannot  disclaim  a  bankrupt  vendor's 
contract  for  the  sale  of  leaseholds  without  dis- 
claiming the  lease.  Specific  performance  of 
such  a  contract  will  be  orderod  against  the 
trustee  notwithstanding  an  attempted  dis- 
claimer. HoUoway  v.  York  (25  W.  R.  627) 
applies  only  to  the  case  of  a  banxrupt  purchaser. 
Pearce  v.  Bastahle's  Trustee,  70  L.  J.  Ch.  446 ; 
[1901]  2  Oh.  122 ;  84  L.  T.  525 ;  8  Manson,  287 
— Gozens-Hardy,  J. 


Chiarantee  of  Bent— Bent  Acoming  after 

Disolaimer— Liability  of  Ghiarantor.]— Where  the 
trustee  in  bankruptcy  of  a  lessee  for  a  term  of 
years  disclaims  the  lease  under  section  56  of  the 
iBankruptcy  Act,  1883,  and  no  underlease  or 
assignment  has  been  made,  a  guarantor  of  the 
payment  of  such  "  rent  as  may  be  from  time  to 
time  in  arrear"  under  the  lease  is  not  liable 
under  the  guarantee  for  rent  accruing  due  after 
the  date  of  the  disclaimer.  Stacey  v.  Hill,  70 
L.  J.  K.B.  436;  [1901]  1  K.B.  660;  84  L.  T. 
410 ;  49  W.  R.  390;  8  Manson,  169— C.A. 

Bankmpt  Assignee  of  Lease- Mortgage 

by  Sub-demise  Original  Lessee  Solvent— Apj^- 
cation  by  Lessor- Testing  Order— Exclusion.]— 
Where  the  assignee  of  a  lease  becomes  bankrupt 
and  his  trustee  disclaims  the  lease,  the  original 
lessor  can,  under  the  Bankruptcy  Act,  1883, 
s.  56,  sub-s.  6,  apply  for  an  order  excluding  a 
sub-lessee  of  the  bankrupt  from  all  interest  in 
the  property  unless  he  elects  to  take  a  vesting 
order,  notwithstanding  that  the  original  lessee 
remains  liable  on  the  covenants  in  the  lease, 
and  has  not  been  served  with  notice  of  the 
application.  Cock,  In  re;  Shilson,  ex  parte 
(57  L.  J.  Q.B  169 ;  20  Q.B.  D.  343) ;  Finley,  In 
re;  Clothtoorkers'  Co.,  ex  parte  (57  L.  J.  Q.B. 
626;  21  Q.B.  D.  476);  and  Morgan,  In  re; 
Morgan,  ex  parU  (68  L.  J.  Q.B.  296 ;  22  Q.B.  D. 
592),  followed  and  applied.  Baker,  In  re; 
Lupton,  ex  parU,  70  L.  J.  K.B.  856;  [1901]  2 
K.B.  628;  85  L.  T.  33;  49  W.  R.  691;  8  Man- 
son,  279— C.A. 

Mortgage  by  Sab-demise— Disolaimer— Testing 
Order.]— On  March  1,  1904,  the  Coopers'  Co. 
granted  to  Carter  &  Ellis  seven  leases  of  seven 
houses  for,  in  each  case,  ninety-nine  years  from 
September  29, 1903,  at  a  low  ground-rent.  Any 
assignment  of  a  lease  was  to  be  registered  with 
the  clerk  of  the  lessor  company,  but,  apart  from 
that,  there  was  no  restriction  on  the  right  of 
the  lessees  to  assign.  On  March  1,  1904,  the 
lessees  mortgaged  the  property  comprised  in 
the  several  leases  to  Savill  Brothers,  by  way  of 
sub-demise,  to  secure  1,864^.  lis.  Id,  and  interest. 
On  March  24,  1904,  a  petition  in  bankruptcy 
against  Carter  &  Ellis  was  filed,  and  on  April 
19  they  were  adjudicated  bankrupts.  The 
trustee  in  the  bankruptcy  disclaimed  all  interest 
in  the  leases.  The  mortgagees  declined  to 
accept  an  order  vesting  the  property  in  them, 
and  making  them  subject  to  the  same  liabilities 
as  the  bankruffts  were  subject  to  imder  the 
leases  at  the  time  of  the  fiUng  of  the  petition. 
The  houses  were  new  houses,  and  the  rents  had 
been  paid,  and  the  covenants  of  the  leases  duly 
performed : — Held,  that  this  was  a  case  in  which 
the  discretionary  power  given  to  the  Court  by 
section  13  of  the  Bankruptcy  Act,  1890,  ought 
to  be  exercised,  and  an  order  made  vesting  the 
property  in  the  mortgagees,  and  making  them 
subject  only  to  the  same  liabilities  and  obliga- 
tions as  if  the  lease  had  been  assigned  to  them 
at  the  date  when  the  bankruptcy  petition  was 
filed.  Carter  A  EUis,  In  re,  74  L.  J.  K.B.  442 ; 
[1905]  1  K.B.  735 ;  92  L.  T.  523;  53  W.  R.  433 ; 
12  Manson,  118 ;  21  T.  L.  R.  334— C.A. 

The  official  receiver,  whilst  acting  as  trustee 
tmder  section  54,  may  exercise  the  power  of  dis- 
claimer without  being  subject  to  the  limitation 
of  time  provided  in  the  case  of  a  trustee ;  but 
he  may  be  called  upon  under  sub-section  4  of 
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section  55,  by  a  person  interested  in  the  property 
in  question,  to  decide  whether  he  will  disclaim 
or  not.    lb, 

Ytfting  Order— Jndieial  Biseretion.]  —  A 
Conrt  of  bankruptcy  is  entitled  to  exercise  a 
judicial  discretion,  and  does  not  merely  act 
ministerially,  in  dealing  with  applications 
for  vesting  orders  under  the  provisions  of 
section  55,  sub-section  6  of  the  Bankruptcy 
Act,  1883.  Lea  v.  Thursby,  73  L.  J.  Ch.  518; 
[1904]  2  Ch.  57 ;  90  L.  T.  667 ;  11  Manson,  151 ; 
20  T.  L.  R.  470— Swinfen  Eady,  J. 

Disolaimer  of  Lease— Mortgage  hj  Snb- 

demiie— Merger— Comity  Ooort— Jnriidiotion.] 
— The  lessee  of  certain  freeholds  mortgaged  his 
term  to  the  plaintifi  by  way  of  sub-demise  to 
secure  certam  advances.  He  subsequently 
acquired  the  fee-simple  of  the  premises,  and 
ultimately  sold  it  to  the  defendant.  Afterwards 
the  lessee  became  bankrupt,  and  his  trustee 
duly  disclaimed  the  lease  under  the  provisions 
of  section  55  of  the  Bankruptcy  Act,  1883.  The 
defendant  thereupon  moved  the  County  Court 
in  the  bankruptcy,  under  the  provisions  of  sub- 
section 6  of  section  55,  for  an  order  that  the 
mortgagee  should  take  a  vesting  order  of  the 
lease ;  or  that,  on  the  failure  of  the  mortgagee 
to  take  such  vesting  order,  the  mortgagee  should 
be  excluded  from  all  security  upon  the  lease, 
and  that  the  lease  should  thereupon  be  vested 
in  the  defendant  freed  from  all  mcumbrances. 
The  mortgagee  declined  to  accept  a  vesting 
order,  on  the  ground  that  the  lease  had  merged 
in  the  fee-simple  on  the  conveyance  of  the  fee- 
simple  to  the  lessee,  and  that  it  was  not, 
accordingly,  any  longer  subsisting,  and  could 
not  therefore  be  the  subject  of  a  vesting  order. 
The  Registrar  decided  on  the  particular  facts 
of  the  case  that  the  lease  was  stiU  subsisting, 
and  he  made  an  order  excluding  the  mortgagee 
from  all  interest  in  the  said  lease,  and  vesting 
it  in  the  defendant  freed  from  all  incumbrances. 
The  mortgagee  had  not  appealed  from  this 
order.  The  mortgagee  claimed  in  the  present 
action  that  he  was  entitled  to  the  incumbrance 
upon  the  lease  created  by  his  mortgage  by  way 
of  sub-demise  :—He2<i,  that  the  County  Court 
possessed  jurisdiction,  under  section  102,  sub- 
section 1  of  the  Bankruptcy  Act,  1883,  to 
adjudicate  upon  the  question  of  merger;  that, 
the  County  Court  having  already  so  adjudi- 
cated, the  question  was  now  res  judicata,  and 
could  not  be  re-opened ;  And  '  that  the  mort- 
gagee had  accordingly  lost  his  security.  Held, 
also,  on  the  particular  facts  of  the  case,  that 
there  had  been  no  merger.    Jb, 

Aiiigmnent  of  Leaae  for  Benefit  of  Creditor! 
—Act  of  Bankruptcy  by  Leiiee— Bent  Accruing 
Bne  befinre  A^ndicatioii— Biiclaimer  of  Lease 
hj  Trostee  in  Bankruptcy— Liability  of  Assignee 
for  Bent.]— The  lessee  of  certain  houses  of 
which  the  plaintiffs  were  lessors  assigned  the 
leases  thereof,  together  with  other  property,  to 
the  defendant  in  trust  for  the  benefit  of  her 
creditors,  by  a  deed,  which  was  an  act  of  bank- 
ruptcy on  her  part.  After  the  assignment  a 
quarter's  rent  accrued  due  under  the  leases  and 
the  lessors  obtained  judgment  against  the 
defendant  for  this  rent.  Before  the  bankruptcy 
of  the  lessee  a  second  quarter's  rent  aoorued 
due,  in  respect  of  which  the  lessors  issued  a 
writ  against  the  defendant.    Before  the  action 


came  on  for  trial  the  lessee  was  adjudicated 
bankrupt,  and  the  trustee  in  bankruptcy  dis- 
claimed the  leases : — Held,  that  the  defendant 
was  liable  for  the  rent,  inasmuch  as  the  bank- 
ruptcy which  followed  on  the  act  of  bankruptcy 
had  not  the  effect  of  releasing  the  liability  for 
the  rent  as  between  the  lessors  and  the  defen- 
dant existing  at  the  time  when  the  writ  was 
issued.  Stein  v.  Pope,  71  L.  J.  K.B.  322 ;  [1902] 
1  K.B.  595;  86  L.  T.  283;  50  W.  R.  374; 
9  Manson,  125— C.A. 

Contract  for  Sale  of  Leasehold  Property  before 
Bankruptcy— Bisclaimer  of  Contract  by  Trustee 
— Yonder  and  Purchaser.]— The  trustee  in  bank- 
ruptcy of  a  vendor  of  leasehold  property  has 
no  power  under  section  55  of  the  Bankruptcy 
Act,  1883,  to  disclaim  the  contract  for  sale  and 
retain  the  leasehold  property  as  part  of  the 
bankrupt's  estate.  Bastable,  In  re;  Trustee, 
ex  parte,  70  L.  J.  K.B.  784;  [1901]  2  K.B.  518; 
84  L.  T.  825;  49  W.  R.  561;  8  Manson,  239- 
C.A. 

Biselaimer  of  Lease  by  Assignees  of  Bankrupt 
— ^Apportionment  of  Bent.]— Upon  the  disclaimer 
,  by  the  assignees  of  a  bankrupt  of  his  interest 
I  in  a  lease,  the  lessor  is  entitled  to  prove  in  the 
j  bankruptcy  for  an  apportioned  part  of  the  rent 
I  which  has  accrued  due  between  the  last  quarter 
day  and  the  date  of  adjudication.  Leeks,  In  re, 
'  [1902]  2  Ir.  R.  339— C.A. 

.  15.  Executions. 

I  Completion— Title  of  Trustee. j  An  execu- 
I  tion  is  not  completed  by  pa>*inout  direct  to 
t  an  execution  creditor.  Pollock,  In  re ;  Uilson, 
!  ex  parte,  87  L.  T.  238— D. 

I Bequestration— Secured  Creditor,  j— Pay- 
ment of  money  into  Court  to  the  separate  account 
I  of  sequestrators  does  not  amount  to  completion 
I  of  execution  by  the  creditor  at  whose  instance 
the  writ  of  sequestration  issued.    Hastings,  In 
,  re;   Brown,  ex  parte  (61  L.  J.  Q.B.  654;   9 
I  Morrell,  234),  approved.  PoUard,  In  re ;  Pollard, 
'  ex  parte,  72  L.  J.  K.B.  509 ;  [1903]  2  K.B.  41 ; 
88  L.  T.  652;  51  W.  R.  483;  10  Manson,  152— 
iC.A. 


Observations  by  Romer,  L.J.,  on  the  nature 
and  effect  of  sequestration.    lb. 


Payment     to      Creditor  —  Withdrawal     by 

Sheriif— Bankruptcy  of  Debtor— Completion  of 

Execution  —  Title  of  Tmstee.]— On   July   22, 

1903,  the  sheriff  levied  on  the  goods  of  the 

'•  debtor  at  the  Alexandra  and  Adelphi  Hotels. 

'  On  July  27  he  withdrew,  on  the  instructions  of 

I  the   judgment   creditor,  from   the    Alexandra 

'  Hotel  on  part  payment.    On  July  28  the  debtor 

.  sold  to  the  execution  creditor  goods  at  the  Alex- 

<  andra  Hotel  which  had  been  seized,  and  on  July 

29  he  also  sold  to  the  execution  creditor  goods  at 

the  same  place  which  had  not  been  sei»9d.    On 

the  same  day  an  arrangement  was  made  by 

which  the  debtor  received  credit  for  the  amount 

;  in  the  hands  of  the  sherifi  and  for  the  goods 

sold,  and  he  paid  the  balance  direct  to  the  exe- 

I  cution  creditor.    The  sheriff  withdrew,  and  on 

\  August  12  he  ]^d  over  the  amount  in  his  hands 

to  the  execution  creditor,  having  received  no 

notice  of  a  bankruptcy  petition.    On  August  20 
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a  receiving  order  was  made  against  the  debtor  | 
on  his  own  petition : — JSeld^  that  the  trustee  in  I 
bankruptcy  nad  no  title  agiftinst  the  execution 
creditor  to  the  money  or  the  goods.     Pollockt  i 
In  re ;  WUson,  ex  parte  (87  L.  T.  288),  distin-  ; 
guished.     Ford,  In  re  ;   Official  Receiver^  ex  \ 
parU  (69  L.  J.  Q.B.  74  ;   [1900]  1  Q.B.  264), 
applied.     Jenkins,  In  re ;   Trustee,  ex  parte, 
90  L.  T.  66;  20  T.  L.  R.  187— D. 

Part  Payment  to  Creditor  of  Judgment  Debt 
—Withdrawal  of  Sheriff  with  Authority  to 
Be-eater— BeoeiTing  Order  against  Debtor^ 
Title  of  Tmitee.] — Execution  was  levied  on 
the  goods  of  a  judgment  debtor,  who  there- 
upon paid  a  portion  of  the  debt  to  the  execu- 
tion creditor ;  and  the  sheriff,  by  arrangement 
between  the  parties,  withdrew  from  possession 
with  an  authority  from  the  execution  debtor  to 
re-enter.  Before  payment  of  the  balance  of  the 
judgment  debt  or  re-entry  by  the  sheriff  in 
default,  a  receiving  order  was  made  against  the 
debtor:— J9eM,  that  the  trustee  in  bankruptcy 
was  entitled  under  section  45  of  the  Bank- 
ruptcy Act,  1883,  to  the  money  paid  on  account 
to  the  execution  creditor.  Fora,  Inre;  Official 
Receiver,  ex  parte,  69  L.  J.  Q.B.  74;  [1900]  1 
Q.B.  264 ;  81  L.  T.  648 ;  48  W.  R.  173  ;  7  Manson, 
14-D.  I 

Bom  Szeeeding  90/.— Sale  by  Sheriff— Betainer 
of  Pioeeede— Kotice  ef  Bankruptcy  Petition—  , 
Death  of  Judgment  Debtor  —  Administration  | 
Order.]— Under  an  execution  for  a  sum  exceed- 
ing 201,  the  sheriff  seized  and  sold  the  goods  of 
the  judgment  debtor.  Before  the  expiration  of 
the  fourteen  days  limited  by  section  11,  sub- 
section 2  of  the  Bankruptcy  Act,  1890,  the 
sheriff  received  notice  of  a  bankruptcy  petition 
presented  against  the  debtor.  The  debtor 
shortly  afterwards  died.  After  the  expiration 
of  the  fourteen  days  the  sheriff  received  notice 
of  a  petition  for  an  administration  order  under 
section  125  of  the  Bankruptcy  Act,  1883,  upon 
which  an  order  was  ultiniately  made: — Held, 
that  under  the  circumstances  the  money  in  the 
hands  of  the  sheriff  was  not  part  of  the  deceased 
debtor's  estate,  but  belonged  to  the  execution 
creditor.  Watkins  v.  Barnard,  66  L.  J.  Q.B. 
771;  [1897]  2  Q.B.  521;  46  W.  R.  156;  4  Man- 
son,  221— Vaughan  Williams,  J.  See  Hasluck 
V.  Clark,  post. 

Sheriff— Botiee  of  Beeeiving  Order  and  Bequest 
for  DeliTory  of  €h>odi  before  Sale— **Ooste  of 
ezeeution" — •* Poundage."]— Where  a  receiving 
order  is  made  against  a  judgment  debtor  after 
seizure  but  before  sale  by  the  sheriff  under  a 
writ  of  fi,  fa,,  and  the  sheriff  receives  from  the 
official  receiver,  under  section  11,  sub-section  1 
of  the  Bankruptcy  Act,  1890,  notice  of  the 
receiving  order  having  been  noade  against  the 
debtor,  and  a  request  to  deliver  the  goods  and 
any  money  seized  or  received  in  part  satisfaction 
of  the  execution  to  the  official  receiver,  the  sale 
is  stopped  at  the  instance  of  the  official  receiver, 
and  such  of  the  sheriff's  fees  as  have  been 
efurned  up  to  that  time  must  be  paid  out  of 
the  debtor's  estate;  but  the  sheriff  is  not 
entitled  to  any  fees  for  poundage,  as  no  money 
is  obtained  by  anything  that  he  has  done. 
Woolford  (Trustee  of)  v.  Levy  (61  L.  J.  QJB. 
546;  [1892]  1  Q.B.  772),  appUed.  Thomas, 
In  re;  Middlesex  (Sheriff),  ex  parte,  68  L.  J. 
Q.B.  245;  [1899]  1  Q.B.  460;  80  L.  T.  62 ;  47 
W.  R.  259 ;  6  Manson,  1— C.A. 


Botiee  to  Sheriff— Senriee  after  Two  o'eloek 

on  Saturday.] — Rule  90  of  the  Bankruptcy  Rules, 
1886,  wliich  provides  that  service  of  notices  and 
other  proceedings  shall  be  effected  before  the 
hour  of  two  in  the  afternoon  on  Saturdays,  does 
not  apply  to  service  upon  the  sheriff,  who  has 
taken  goods  in  execution  for  a  sum  exceeding 
20Z.,  of  a  notice  that  a  receiving  order  has  been 
made  against  the  debtor ;  and  therefore,  where 
the  fourteen  days  limited*  by  section  11,  sub- 
section 2  of  the  Bankruptcy  Act,  1890,  during 
which  the  sheriff  is  required  to  hold  the  pro- 
ceeds of  an  execution  for  a  sum  exceeding  20^. 
in  his  hands,  expire  on  a  Saturday,  notice  of  a 
receiving  order  may  be  served  upon  the  sheriff 
after  two  in  the  afternoon  on  that  day,  so  as  to 
entitle  the  official  receiver  to  the  proceeds  of 
the  execution  as  against  the  execution  creditor. 
Lole  V.  BetteHdge  67  L.  J.  Q.B.  215 ;  [1898]  1 
Q.B.  256;  77  L.  T.  548;  46  W.  R.  161;  5 
Manson,  1— C.A. 

Tools  and  Implement!  of  Debtor's  Trade 

Ezeepted— Bon-intervention  of  OffleialBeeelyer.] 
— Where  the  goods  of  a  debtor  have  been  taken 
in  execution  by  the  sheriff,  and  before  the  sale 
notice  is  served  on  him  that  a  receiving  order 
has  been  made  against  the  debtor,  but  the 
official  receiver  does  not  intervene  under  sec- 
tion 11  of  the  Bankruptey  Act,  1890,  the  sheriff 
is  bound  te  proceed  with  the  sale.  In  such  a 
case  section  8  of  the  Small  Debts  Act,  1845, 
applies,  and  the  sheriff  is  only  required  to  re- 
serve to  the  debtor  the  tools  and  implements  of 
his  trade  not  exceeding  in  the  whole  the  value 
of  51,,  notwithstanding  the  provisions  of  section 
44  of  the  Bankruptey  Act,  1883,  by  wliich  such 
value  is  limited  to  20Z.  Dawson,  In  re ;  Daw- 
son, ex  parte,  68  L.  J.  Q.B.  668;  [1899]  2  Q.  B. 
54;  80  L.  T.  498;  47  W.  R.  524;  6  Manson,  200 
—Wright,  J. 

Landlord's  Claim  for  Bent— Promiie  to  Pay— 
Beoeiving  Order— Ko  Kotiee  to'Official  BeoeiTor.] 
— A  sheriff,  who  had  levied  on  goods  under  a 
writ  of  fieri  facias,  received  notice  of  the  land- 
lord's claim  for  rent.  Before  sale  he  promised 
to  pay  the  rent,  and  a  portion  of  the  goods 
were  sold  with  the  assent  of  the  landlord.  On 
the  following  day  a  bankruptey  petition  was 
presented  against  the  debtor  of  which  the 
sheriff  had  notice.  After  the  making  of  a 
receiving  order,  of  which  the  sheriff  also  had 
notice,  the  sale  was  completed  on  account  of 
the  official  receiver.  The  official  receiver  had 
no  notice  of  the  claim  for  rent : — Held,  that  the 
sheriff  must  account  \o  the  official  receiver  for 
the  whole  net  proceeds  of  the  sale  without 
deducting  the  landlord's  rent.  The  sheriff 
might  have  protected  liimself  and  the  landlord 
by  giving  notice,  as  in  Cocker  v.  Musgrove 
(9  Q.B.  223),  but  having  obtained  the  leave  of 
the  official  receiver  to  complete  the  execution 
of  his  account,  without  giving  any  intimation 
of  the  landlord's  claim,  be  could  only  sell  on 
the  terms  on  which  he  obtained  the  official 
receiver's  leave  to  sell— that  is,  on  the  account 
of  the  official  receiver.  Driver,  In  re ;  Official 
Receiver,  ex  parte,  80  L.  T.  840— D. 

Sale  by  Sheriff — Bankruptey  of  Debtors- 
Landlord's  Claim  f»r  Bent— Title  of  Trustee 
in  Bankruptcy  to  Prooeeds  of  Sale.]— Under  an 
execution  in  respect  of  a  judgment  for  a  sum 
exceeding  20Z.,  tne  sheriff  having  notice  of  an 
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available  act  of  bankruptcy  Bold  the  goods,  and 
within  fourteen  days  received  notice  of  a  bank- 
ruptcy petition.  The  sheriff  afterwards  received 
notice  of  the  landlord's  claim  for  a  quarter's 
rent.  A  receiving  order  was  made,  and  the 
debtor  adjudicated  bankrupt.  The  sheriff  then 
paid  the  landlord  his  quarter's  rent  out  of  the 
proceeds  of  the  execution,  and  paid  the  balance 
to  the  irnstee  :—Heldf  that  the  sheriff  was 
right  in  deducting  the  amotmt  of  th^  landlord's 
rent  out  of  the  proceeds  of  the  execution,  and 
was  only  accountable  to  the  trustee  for  the 
balance.  Mackengie,  In  re;  Herefordshire 
(Sheriff),  ex  parte,  68  L.  J.  Q.B.  1008;  [1899]  2 
Q.B.  666;  81  L.  T.  214— C.A. 

The  right  of  a  landlord  under  the  Landlord 
and  Tenant  Act,  1709,  s.  1,  as  explained  by  de- 
cisions, is  not  interfered  with  by  the  Bankruptcy 
Act,  1890,  s.  11,  sub-s.  2.  McCarthy,  In  re 
(7  L.  R.  Ir.  473),  followed.    lb, 

"  Ooitf  of  ezeention  '*— PommmIoil  Betained  by 
Sheriff  by  Oonsoit  of  Creditor  and  Debtor— Act 
of  Bankruptey— PoMosiion-Xoiioy  after  Twenty- 
one  Dayf .] — On  March  18, 1902,  a  sheriff  levied 
execution  on  the  goods  of  a  debtor,  and,  by  the 
direction  of  the  judgment  creditor,  and  with 
the  consent  of  the  debtor,  remained  in  posses- 
sion for  seventy-eight  days.  On  May  16, 1902, 
a  receiving  order  was  made  against  the  debtor, 
notice  of  which  was  given  to  the  sheriff,  but  he 
was  not  required  by  the  official  receiver  to  with- 
draw from  possession  until  Majr  29,  1902 : — 
Held,  that,  as  against  the  trustee  m  bankruptcy, 
the  sheriff  was  not  entitled  to  the  costs  of 

Sossession  beyond  the  period  of  twenty-one 
ays,  when  an  act  of  bankruptcy  was  completed 
imder  section  1  of  the  BaiJcruptcy  Act,  1890, 
and  such  additional  costs  were  not  "costs  of 
the  execution  "  within  section  11  of  the  Act, 
and  did  not  operate  as  a  charge  upon  the 
goods.  The  remedy  of  the  sheriff,  if  any,  was 
against  the  execution  creditor.  English  and 
Ayling,  In  re,  72  L.  J.  K.B.  248;  [1903]  1  K.B. 
680 ;  88  L.  T.  127 ;  10  Manson,  34— Wright,  J. 

PoMOssion  -  Money— Poitetiion  Betained 

by  Sheriff  withont  Selling  at  Beqnett  of  Debtor 
with  Aisent  of  Ezecntien  Creditor— Unreason- 
able Time.] — Where  a  sheriff  seizes  goods  of  a 
judgment  debtor,  and  at  the  request  of  the 
debtor  and  with  the  assent  of  the  execution 
creditor  remains  in  possession  for  some  time 
without  selling,  he  will  be  entitled  to  possession- 
money  down  to  the  time  of  his  selling  or  deliver- 
ing up  possession  to  the  official  receiver  in  the 
bankruptcy  of  the  debtor,  as  the  case  may  be, 
as  costs  of  the  execution  under  section  11  of  the 
Bankruptcy  Act,  1890,  tmless,  in  the  case  of  a 
bankruptcy,  the  trustee  could  impeach  the 
arrangement  on  some  ground  that  the  debtor 
could  not.  Hurley,  In  re  (10  Morr.  120),  applied. 
Bceston,  In  re ;  Board  of  Trade,  ex  parte,  68 
L.  J.  Q.B.  344 ;  [1899]  1  Q.B.  626 ;  80  L.  T.  66  ; 
47  W.  R.  476;  6  Manson,  27— C.A. 

Appeal— Taxation  of  Oofti.]— Sem6fe,  per 

Wriqht,  J. :  An  appeal  to  the  Judge  in  Bank- 
ruptcy lies  from  a  decision  of  the  Taxing  Master 
on  a  question  as  to  the  fees  to  which  the  sheriff 
is  entitled  where  the  question  is  one  of  princi- 
ple and  not  of  amount.  Toumend  v.  Yorkshire 
[SheHff)  (69  L.  J.  Q.B.  166;  24  Q.B.  D.  621) 
distinguished.  Beeston,  In  re ;  Board  of  Trade, 
ex  parte,  supra. 


Effftot  of,  on  Bxeontion  for  Snm  ezeeeding  20Z.] 
— See  Watkins  v.  Barnard,  ante. 

16.  Fraudulent  Tbansfers. 

TranifBT  of  Bankmpt's  Bniineff  to  Limited 
Company— Frandnlent  ConToyanoe.]- A  trader 
being  in  difficulties,  transferred  his  assets  to 
a  company,  in  the  bona  fide  hope  of  thereby 
benefiting  his  creditors.  His  assets  were  esti- 
mated at  2,000Z.  and  his  debts  at  1,0002.  The 
consideration  for  the  transfer  was  an  under- 
taking  by  the  company  to  pay  his  debts  and 
the  allotment  of  ninety-four  shares  and  deben- 
tures of  the  nominal  value  of  1,0002.  The 
debentures  could  not  be  enforced  until  interest 
was  two  months  overdue — that  is,  eight  months 
from  their  issue — or  until  execution  was  put  in 
against  the  company : — Held,  that  this  transfer 
did  not  necessarily  tend  to  defeat  or  delay 
creditors,  was  not  a  fraudulent  conveyance 
within  section  4,  sub-section  1  (6)  of  the  Bank- 
ruptcy Act,  1883,  and  should  not  be  set  aside 
as  void  against  the  trustee  in  bankruptcy. 
Harris,  In  re;  Trustee,  ex  parte,  14  Manson, 
127;  60W.  R.460-D. 

Setting  Aside— Bnsinesf  of  Company  Con- 
trolled by  Yendor- Winding-np  of  Company- 
Bight  of  Tnutee  in  Bankrnptey.]— The  bankrupt, 
with  the  intention  of  defeating  and  delaying 
his  creditors,  sold  his  business  to  a  limited 
company.  The  consideration  for  the  sale  was 
the  issue  of  2,000  fully  paid  11,  shares  to  his 
nominee,  and  the  taking  over  by  the  company 
of  the  debts  of  the  business.  The  bankrupt 
was  chairman,  sole  director,  and  secretary  of 
the  company,  and  the  other  members  held  only 
one  share  each.  On  the  same  day  that  a  re- 
ceiving order  was  made  against  the  bankrupt 
the  company  passed  a  resolution  to  go  into 
voluntary  liquidation,  and  a  liauidator  was 
appointed.  The  company  had  paia  off  some  of 
the  debts  in  existence  when  it  took  over  the 
business,  and  had  incurred  fresh  liabilities : — 
Held,  that  the  doctrine  of  agency  acted  on  in 
Carey,  In  re  ;  Jeffreys,  ex  parte  ([1896]  2  Q.B. 
624),  is  not  since  Salomon  v.  Salomon  ([1897] 
A.G.  22)  law  to  its  full  extent,  and  that  m  the 
present  case  the  difficulties  were  so  great  as  to 
prevent  the'  order  being  made.  Semble,  that 
there  may  be  cases  in  which  such  relief  can  be 
given.  Hirth,  In  re ;  Official  Receiver,  ex  parte, 
79  L.  T.  891— Wright,  J. 

InidlTent  Trader— Sale  of  Bueineu  to  Company 
for  his  own  Benefit— Winding  np  of  Compai^ — 
Bighti  of  Tniftee  in  Bankmptey.]— A  trader, 
being  in  financial  difficulties,  sold  his  business 
to  a  limited  liability  company.  The  subscribers 
to  the  memorandum  of  association  of  the 
company  were  either  his  relatives  or  employees. 
No  cash  was  paid  by  the  company  for  the  busi- 
ness, and  no  shares  were  issued  to  the  public, 
and  all  the  shares  that  were  issued  were  issued 
as  fully  paid  up.  The  trader  was  appointed 
the  managing  director  of  the  company.  Some 
months  afterwards  a  receiving  order  was  made 
against  the  trader,  and  the  same  day  the  com- 
pany passed  resolutions  for  a  voluntary  winding- 
up  : — Held,  that  the<  business  and  assets  of  the 
company  formed  part  of  the  property  of  the 
bankrupt  divisible  among  his  creditors,  subject 
to  a  first  charge  thereon  in  favour  of  the  bona 
fide  creditors  of  the  company.  Carey,  In  re ; 
Jeffreys,  ex  parte,  [1896]  2  Q.B.  624 ;  73  L.  T. 
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221 ;  43  W.  K.  606 ;  2  Manaon,  198— Vaughan 
Williams,  J.  Affirmed,  [1895]  2  Q.B.  627  n ; 
44  W.  R.  59—CJi, 

Fraudulent  CoAveyanoe — ^IniolTeiit  Trader — 
Void  or  Voidable— Sale  of  Boiiness  to  Limited 
Compaiiy— Yolimtary  Winding-np  of  Oompany 
— Bankraptoy  of  Trader— BeUtion  Back— Kigbt 
of  Tmstee  in  Bankmptey  to  Set  Aside  Con- 
yeyaneo.] — A  fraudulent  conveyance  by  a  debtor 
to  which  the  title  of  the  trustee  in  his  bank- 
ruptcy, founded  on  another  act  of  bankruptcy, 
rebates  back,  may,  where  the  fraudulent  con- 
veyance was  made  to  a  company  and  not  ratified 
by  the  company  till  some  days  afterwards,  be 
set  aside  on  the  application  of  the  trustee, 
although  it  was  voidable  only  and  not  void, 
and  the  company  has  gone  into  voluntary 
liquidation  before  the  receiving  order  was  made. 
Hirth,  In  re;  Official  Receiver,  ex  parte,  68 
L.  J.  Q.B.  287  ;  [1899]  1  Q.B.  612 ;  80  L.  T.  63 ; 
47  W.  R.  243 ;  6  Manson,  10— O.A. 

Frandnlent  Transfer  of  Property  by  Debtor- 
Transfer  set  Aside— Personal  Liability  of  Trans- 
fuees.] — When  a  sale  by  a  bankrupt  to  a  com- 
pany is  set  aside  on  the  ground  of  fraud,  the 
directors,  in  the  absence  of  mala  fides,  are  only 
liable  to  account  for  the  bankrupt's  property 
remaining  in  their  hands.      They  cannot  be 
called  to  personally  account  for  all  the  proceeds 
of  the  business  that  have  passed  through  their 
hands.    Ely,  In  re ;  Trustee,  ex  parte,  82  L.  T. 
501— D.    Affirmed,  48  W.  R.  693— C.A. 

Snbstantial  Assignment  of  Whole  Property- 
Implements  of  Trade.] — R.,  a  retail  tr^er, 
within  three  months  of  the  making  of  a  re- 
ceiving order  against  him,  assigned  to  Y.,  a 
trade  creditor,  in  consideration  of  a  past  debt  of 
1742.  6s.  6d.  and  a  money  payment  of  21 13s.  6d, 
the  goodwill  of  his  business,  which  was  of  very 
smaU  value,  together  with  the  trade  fixtures, 
three  horses,  and  a  cart  and  van,  and  also  his 
household  furniture.  At  the  date  of  the  assign- 
ment R.  was  the  owner,  in  addition  to  the  pro- 
perty comprised  in  the  assignment,  of  two  life 
policies  which  produced  462. 6s.  8^.,  and  of  three 
leases  which  were  very  heavily  mortgaged,  two 
of  which  the  trustee  disclaimed: — Held,  that, 
as  the  property  of  the  bankrupt  consisted 
chiefly  in  the  implements  of  his  trade,  the 
assignment  which  rendered  him  incapable  of 
carrying  on  his  trade  was  in  substance  an 
assignment  of  all  his  property  and  void  as 
against  his  trustee.  Bayment,  In  re ;  Trustee, 
ex  parte,  80  L.  T.  807 ;  6  Manson,  288— Wright,  J. 

17.  Fbaudulent  Prefebence. 

Onns  of  Proof.]— Where  a  payment  is  im- 
peached by  a  trustee  in  bankruptcy  as  con- 
stituting a  fraudulent  prefereAce,  the  onus  is 
on  him  not  merely  to  shew  insolvency,  but 
also  to  prove  that  the  payment  was  made  by 
the  bankrupt  with  a  view  to  prefer  the  parti- 
cular creditor.  Dictum  of  Vaughan  Williams,  J., 
in  Eaton  d  Co.,  In  re ;  Viney,  ex  parte  (66 
L.  J.  Q.B.  491 ;  [1897]  2  Q.B.  16),  to  the  con- 
trary dissented  from.  Laurie,  In  re;  Qreen, 
ex  varte,  67  L.  J.  Q.B.  431 ;  46  W.  R.  491 ; 
5  Manson,  48— Wright,  J. 

Breaoh  of  Tmst— Yolnntary  OonTeyince  and 
Deposit  of  Shares  to  Beplaoe  Tmst  Fnnds.]— 
Where  a  debtor  on  the  eve  of  bankruptcy 
executes  a  conveyance  in  trust  for  certain  of 


his  creditors  and  deposits  shares  on  the  same 
trusts,  to  make  amends  for  breaches  of  trust 
committed  against  such  creditors,  such  convey- 
ance and  deposit  being  made  without  pressure 
from  or  communication  with  the  creditors 
benefited  thereby,  and  with  the  view  of  shield- 
ing the  debtor  from  the  consequences  of  his 
conduct,  there  is  no  fraudulent  preference  within 
the  Bankruptcy  Act,  1883,  s.  48.  Sharp  v. 
Jackson,  68  L.  J.  Q.B.  866;  [1899]  A.C.  419; 
80  L.  T.  841 ;  6  Manson,  264— H.L.  (E.) 

Payment  in  Good  Faith  as  to  Legal  Lia- 
bility.]—If  a  debtor  makes  a  payment,  believing 
in  good  faith  and  on  reasonable  grounds  that  he 
is,  although  in  fact  he  is  not,  legally  bound  to 
make  it,  such  payment  is  not  a  fraudulent 
preference  within  the  Bankruptcy  Act,  1883. 
Vautin,  In  re;  Saffery,  ex  parte  (No,  2),  69 
L.  J.  Q.B.  703;  [1900]  2  Q.B.  325;  82  L.  T. 
722 ;  48  W.  R.  662 ;  7  Manson,  291— Wright,  J. 

Payment  I  to  Creditor  to  Protect  Sorety  — 
"Creditor."] — To  constitute  a  fraudulent  pre- 
ference under  section  48  of  the  Bankruptcy 
Act,  1883,  the  preference  must  be  the  pre- 
ference of  a  creditor,  and  the  impeached  pay- 
ment must  be  to  the  creditor  intended  to  be 
preferred.  Warren,  In  re;  Tranter,  ex  parte, 
69  L.  J.  Q.B.  425;  [1900]  2  Q.B.  138 ;  82  L.  T. 
602  ;  48  W.  R.  523 ;  7  Manson,  137-  D. 

A  payment,  therefore,  by  a  bankrupt  to  a 
creditor  of  a  debt  secured  by  a  promissory  note 
on  which  the  creditor  is  primarily  liable,  made 
with  a  dominant  view  to  relieve  the  sureties 
for  the  debt  from  their  liability  thereon,  is  not 
a  fraudulent  preference  within  the  meaning  of 
the  section.  Paine,  In  re.  Read,  ex  parte  (66 
L.  J.  Q.B.  71 ;  [1897]  1  Q.B.  122),  not  foUowed. 
Mills,  In  re  ;  Official  Receiver,  ex  parte  (5  Mor- 
rell,  65),  and  Ooldsmid,  In  re;  Taylor,  ex 
parte  (66  L.  J.  Q.B.  195;  18  Q.B.  D.  296), 
followed.    lb, 

Tmstee  and  Cestui  qne  Trust — Xaldnff  Good 
Breach  of  Tnist.] — A  trustee  who  had  mis- 
appropriated part  of  the  trust  funds  on  the  eve 
of  his  bankruptcy  deposited  in  the  box  in  which 
the  trust  documents  were  kept  certain  deben- 
tures of  his  own,  accompaniedtby  a  memorandum 
in  which  he  referred  to  the  breach  of  trust,  and 
stated  that  he  made  the  deposit  as  security  for 
whatever  might  be  found  due,  which  he  recog- 
nized as  a  personal  debt  from  him.  He  also 
referred  to  certain  acts  of  kindness  by  the 
cestuis  que  trust  towards  his  daughter  and  him- 
self:— Held,  that  the  dominant  motive  of  the 
debtor  was  to  repair  his  breach  of  duty  as  a 
trustee,  and  not  to  prefer  any  particular  creditor, 
and  the  transaction  was  not  a  fraudulent  pre- 
ference within  section  48  of  the  Bankruptcy 
Act,  1883.  Lake,  In  re ;  Dyer,  ex  parte,  70 
L.  J.  K.B.  390;  [1901]  1  K.B.  710;  84  L.  T. 
430 ;  49  W.  R.  291 ;  8  Manson,  145— C.A. 

Per  Vaughan  Williams,  L.J. — If  a  payment 
made  by  a  man  on  the  eve  of  his  bankruptcy  to 
a  particular  creditor  is  made  in  order  to  repair 
a  breach  of  trust  on  the  part  of  the  debtor,  the 
presumption  is  that  the  payment  was  made,  not 

I  with  an  intention  to  prefer  that  creditor,  but 

I  from  a  sense  of  duty.    Ih. 

I      Chiarantor  and  Guarantee — Charge  in  FaTonr 

of  Guarantor— "  Creditor."]— A  guarantor  who 

I  has  not  paid  anything  under  his  guarantee  has 
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a  right  to  prove  in  respect  of  his  contingent 
liability  under  section  37  of  the  Bankruptcy 
Act,  1883,  and  therefore  is  a  **  creditor  "  within 
the  meaning  of  the  fraudulent-preference  sec- 
tion (section  48).  Pained  In  re;  Bead^  ex  parte 
(66  L.  J.  Q.B.  71 ;  [1897]  1  Q.B.  122),  followed. 
MiUSf  In  re ;  Official  Beceivery  ex  parte  (5  Mor- 
rell,  65),  and  Warren,  In  re ;  Tranter,  ex  parte 
(69  L.  J.  Q.B.  425;  [1900]  2  Q.B.  138),  dis- 
tinguished. Blackpool  Motor  Car  Co,,  In  re; 
Hamilton  v.  Blackpool  Motor  Car  Co.,  70  L.  J. 
Ch.  61 ;  [1901]  1  Ch.  77 ;  49  W.  R.  124 ;  8 
Manson,  198— Buckley,  J. 


18.  Settlements. 

Yoluntary  Bettlwiwiit  —  Ayoidauce.]— W.,  a 
trader,  converted  his  business  into  a  limited 
company  and  became  entitled  to  a  number  of 
shares  in  the  company,  and  also  to  debentures 
issued  by  it.  The  company  went  into  liquida- 
tion in  1898.  and  F.,  the  son  of  W.,  agreed  to 
buy  the  business  from  the  company,  paying 
13,000i.  and  undertaking  to  pay  the  trade 
creditors.  In  order  to  enable  the  transaction 
to  be  carried  out  W.  withdrew  his  claim  in 
respect  of  his  debentures,  and  joined  with  F.  in 
his  agreement  to  pay  the  traide  creditors.  It 
was  admitted  that  W.'s  motive  in  entering  into 
this  arrangement  was  partly  in  order  to  save 
his  own  credit  as  a  trader.  W.  became  bank- 
rupt in  1899:— fl«W,  that  there  had  been  no 
"  settlement  of  property  "  which  was  void  under 
section  47  of  the  Bankruptcy  Act,  1883.  Player, 
In  re ;  Harvey,  ex  parte  (54  L.  J.  Q.B.  554 ; 
15  Q.B.  D.  682),  considered  and  followed. 
Plummer,  In  re ;  Trustee,  ex  parte,  69  L.  J. 
Q.B.  936;  [1900]  2  Q.B.  790;  83  L.  T.  387; 
48  W.  R.  634 ;  7  Manson,  367— C.A. 

Gift  of  Jowdtory— "Bettlamant."] 

—Where  a  donor  within  two  years  of  his 
bankruptcy  gave  to  the  donee  a  valuable  pearl 
necklace  and  certain  furniture,  or  money  to  be 
expended  in  the  purchase  of  furniture,  with 
an  intention  that  such  property  should  be 
retained  by  the  donee  for  an  indeterminate 
time,  but  without  imposing  any  restriction 
on  the  donee's  power  to  alienate  it,— Held, 
that  the  gift  was  a  settlement  within  the 
meaning  of  section  47,  sub-section  3  of  the 
Bankruptcy  Act,  1883.  Player,  In  re ;  Harvey, 
ex  parte  (No.  2)  (54  L.  J.  Q.B.  554;  15  Q.B.  D. 
68^,  and  Vansittart,  In  re ;  Brown,  ex  parte 
(62  L.  J.  Q.B.  277;  [1893]  1  Q.B.  181),  followed. 
Tankard,  In  re ;  Official  Beceiver,  ex  parte,  68 
L.  J.  Q.B.  670 ;  [1899J  2  Q.B.  57 ;  80  L.  T.  500 ; 
47  W.  R.  624 ;  6  Manson,  188— Wright,  J. 

But,  qiuere,  whether  section  57,  sub-section  3, 
ought  not  to  be  held  to  extend  to  all  convey- 
ances or  transfers  whether  by  way  of  settlement 
or  otherwise.    16. 

BdToeable  Settlement— Ooiueiit  of  Tnuteei— 
Bnbititnted  Settlement  —  Oonsideration— *'  Pnr- 
ehaier "  —  Avoidment.]  —  A,  who  was  then 
solvent,  executed  a  voluntary  settlement  re- 
vocable with  the  consent  of  the  trustees. 
Subsequently,  more  than  two  years  later,  he 
partially  revoked  this  settlement  with  the 
necessary  consent.  This  consent  was  given  on 
condition  that  A  should  settle  certain  further 
property  for  the  benefit   {inter   alia)  of  the 


beneficiaries  under  the  former  settlement. 
Within  two  years  of  executing  this  second 
settlement  A  became  bankrupt  :—Held,  that  the 
second  -settlement  was  not  a  transaction  of 
purchase  for  valuable  consideration  within  the 
meaning  of  section  47  of  the  Bankruptcy  Act, 
1883,  and  was  void  accordingly  as  against  the 
trustee  in  bankruptcy.  Pumfrey,  In  re ;  Hill- 
man,  ex  parU  (48  L.  J.  Bk.  77;  10  Ch.  D. 
622),  as  explained  in  Hance  v.  Harding  (67 
L.  J.  Q.B.  403;  20  Q.B.  D.  732),  followed. 
Parry,  In  re ;  Trustee,  ex  parte,  73  L.  J.  K.B. 
83;  [1904]  1  K.B.  129 ;  89  L.  T.  612;  52  W.  R. 
256 ;  11  Manson,  18 ;  20  T.  L.  R.  73— Wright,  J. 

Xarriage  Settlement  —  Hnsband's  Covenant 
to  Settle  all  A/ter-aeqnired  Property  exeept 
Buflinete  Aeiets  —  Subsequent  TrantfBr  of 
Property  to  the  Tmsteee  after  Act  of  Bank- 
ruptey.]— By  his  marriage  settlement,  executed 
in  1879,  the  debtor  covenanted  to  settle  all 
after-acquired  property,  both  real  and  personal, 
except  business  assets.  In  1891  he  was  very 
successful,  and  purchased  a  house  and  furniture 
for  17,000^,  in  which  he  lived  with  his  wife 
and  family.  Early  in  1903  he  was  in  financial 
difficulties,  and  on  May  23  the  trustees  of  the 
settlement  served  a  written  notice  requiring 
him  to  transfer  the  house  and  furniture.  On 
May  26  the  debtor  committed  an  act  of  bcmk- 
ruptcy,  and  on  June  10  he  conveyed  the  house 
and  furniture  to  the  trustees  by  two  deeds.  On 
July  15  the  receiving  order  was  made  on  an 
act  of  bankruptcy  committed  after  June  10,  and 
on  July  23  the  debtor  was  adjudicated  a  bank- 
rupt : — Held,  that  the  words  "  becoming  bank- 
rupt '*  in  section  47  (2)  of  the  Bankruptcy  Act, 
1883,  must  be  construed  by  the  light  of  section 
43  of  that  Act,  and  mean  the  commission  of  an 
act  of  bankruptcy  on  which  the  receiving  order 
is  made,  or,  if  more  than  one  act  of  bankruptcy 
has  been  conmiitted,  the  first  act  of  bankruptcy 
proved  to  have  been  committed  within  three 
months  next  preceding  the  date  of  the  presenta- 
tion of  the  bankruptcy  petition,  and  that,  as 
the  house  and  furniture  had  not  been  actually 
transferred  to  the  trustees  of  the  marriage 
settlement  before  May  26,  the  transfer  on 
June  10  was  void  against  the  trustee  in  bank- 
ruptcy. Beis,  In  re ;  Trustee,  ex  parte,  73  L.  J. 
K.B.  929;  [1904]  1  K.B.  451;  90  L.  T..62;  62 
W.  R.  802 ;  11  Manson,  229 ;  20  T.  L.  R.  167^- 
Wright,  J. 

Settlement  of  Life  Policiet— Bo  ProTislon  for 
Keeping  up  Polidei—Payment  of  Preminmi  by 
Bankrupt.] — A  bankrupt  had  prior  to  1877 
insured  his  life  by  four  policies.  By  a  post- 
nuptial settlement  in  April,  1877,  he  assigned 
these  policies  to  trustees  upon  certain  trusts 
for  the  benefit  of  his  wife  and  children.  The 
settlement  contained  no  provision  for  the  pay- 
ment of  the  premiums  on  the  policies.  The 
bankrupt  paid  the  premiums  down  to  November, 
1899.  In  t^at  month  the  receiving  order  in 
bankruptcy  was  made  against  him,  and  a  few 
days  afterwards  he  died  i—Held,  that  the  pay- 
ments of  the  premiums  did  not  constitute 
settlements  within  the  meaning  of  section  47  of 
the  Bankruptcy  Act,  1883.  Hairison,  In  re; 
Whinney,  ex  parU,  69  L.  J.  Q.B.  942 ;  [1900] 
2  Q.B.  710;  83  L.  T.  189;  49  W.  R.  2;  7  Man- 
son,  378— C.A. 

Biseharge  of  Debti— Corenant  in  Xarriage 
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Settlement.] — ^The  husband  is  not  released  from 
a  covenant  contained  in  his  marriage  settle- 
ment to  settle  all  his  after-acquired  property 
except  business  assets  by  his  becoming  bank- 
rupt and  obtaining  his  discharge  under  the 
Bankruptcy  Act,  1869,  s.  49.  Collyer  v.  IsaacSy 
(51  L.  J.  Ch.  U;  19  Ch.  D.  342)  and  Hardy  v. 
Fothergill  (68  L.  J.  Q.B.  44;  13  App.  Cas.  351) 
distinguished,  iiew,  In  re;  Cloughj  ex  parte, 
73  L.  J.  K.B.  929 ;  [1904]  2  K.B.  769 ;  91  L.  T. 
692;  53W.R.122;  11  Manson, 229 ;  20T.L.R. 
547 — C.A.  See  s.c.  in  H.L.,  sub  nom.  Clough 
V.  Samuel,  col.  85. 

Separation  Deed— Befimlt  in  Payment  of 
Annuity— Tmetees'  Sight  to  Betain  Trait 
Property.] — Where  a  husband  has  become 
bankrupt,  the  trustees  of  a  separation  deed  are 
entitled,  as  against  the  assignee  in  bankruptcy 
of  the  husband,  to  retcun  the  trust  property 
until  the  amount  payable  under  the  husband's 
covenant  in  the  deed  is  satisfied.  Weston,  In 
re;  Davies  v.  Tagart,  69  L.  J.  Ch.  555 ;  [1900] 
2  Oh.  164;  82  L.  T.  591;  48  W.  R.  467— 
Stirling,  J. 

Settlement  of  Settlor's  Property— Forfeiture.] 
See  CoNDinoK. 

Setting  Aiide  Settlement— Ooiti.]— /See  Set- 

TLBHENT. 

ForSettlor*!  Benefit— 18  Elii.  c.  5.]— 5ee 
Fraud. 

**  Pnrohaser  for  valuable  consideration.'']— See 
Pope,  In  re;  Dicksee,  ex  parte,  L.  J.  N.  C.  1908, 
267. 

19.  Peotbctkd  Transactions. 

Sale  of  Property— Act  of  Bankraptoy  by 
Vendor  before  Date  of  Completion— Bight  of 
Porohaeer  to  Beftise  to  Oomplete— Becovery  of 
Bepoiit  Paid  by  Pnrchaeer.]— Although  a  con- 
tract for  the  side  of  property,  the  same  to  be 
completed  on  a  certain  date,  entered  into  with- 
out notice  of  an  available  act  of  bankruptcy  by 
the  vendor,  is  a  protected  transaction  under 
section  49  of  the  Bankruptcy  Act,  1883,  yet 
such  protection  does  not  extend  to  a  conveyance 
or  payment  made  in  pursuance  of  such  con- 
tract with  notice  of  an  available  act  of  bank- 
ruptcy conmiitted  after  the  contract  has  been 
entered  into  and  before  the  date  fixed  for  com- 
pletion, and  the  purchaser  is  entitled  to  refuse 
to  complete  and  to  recover  back  a  deposit  paid 
on  entering  into  the  contract,  because  the 
vendor  is  not  in  a  position  at  the  latter  date  to 
give  either  a  good  conveyance  or  a  vidid  receipt 
for  the  purchase-money.  Powell  v.  Marshall, 
Parkes  dt  Co.,  68  L.  J.  Q.B.  477  ;  [1899]  1  Q.B. 
710;  80  L.  T.  509;  47  W.  R.  419;  6  Manson, 
157— C.A. 

Assignment  to  Creditor  of  Chose  in  Action  in 
good  Faith  without  Notice  of  Act  of  Bank- 
mptoy.] — On  December  1,  1904,  a  bankruptcy 
petition  was  presented  against  the  debtors,  and 
on  December  5  they  assigned  by  deed  to  a 
creditor  as  security  for  the  debt  a  sum  of 
money  due  to  them.  The  assignment  was 
made  in  good  faith  and  the  creditor  had  no 
notice  of  the  petition.  On  December  10  the 
receiving  order  was  made  against  the  debtors : — 
Held,  that  the  assignment  was  a  protected 
transaction  within  section  49  of  the  Bankruptcy 
Act,  1883,  and  was  good  as  against  the  trustee 

VOL.  I. 


in  bankruptcy.  Badham,  In  re;  Palmer, 
ex  parte  (10  Morrell,  252),  distinguished. 
Dunkley,  In  re;  Waller,  ex  parte,  74  L.  J. 
K.B.  968;  [1905]  2  K.B.  683;  93  L.  T.  248; 
54  W.  R.  171 ;  12  Manson,  384 ;  21  T.  L.  R.  707— 
Bigham,  J. 

.  Transfer  of  Property  for  Past  Debt— Act  of 
Bankmptcy— Frandnlent  Preference.]— Where  a 
creditor  takes  a  transfer  of  substantially  the 
whole  of  the  property  of  his  debtor  in  payment 
of  a  past  debt,  with  notice  that  there  are  other 
creditors,  he  cannot  be  said  to  be  acting  in  good 
faith.  Such  a  transaction  is  not  protected  by 
section  49  of  the  Bankruptcy  Act,  1883,  but  is 
an  act  of  bankruptcy  and  a  fraudulent  preference 
by  the  debtor.  Jukes,  In  re  ;  Official  Receiver, 
ex  parte,  71  L.  J.  K.B.  710;  [1902]  2  K.B.  58; 
86  L.  T.  456;  50  W.  R.  560;  9  Manson,  249— 
Wright,  J. 

Mortgage— Act  of  Bankruptcy  Before  Mort- 
gage.]— Where  a  mortgage  is  granted  on  a  ship 
after  the  mortgagor  has  committed  an  act  of 
bankruptcy,  in  respect  of  which  he  is  subse- 
quently adjudicated  a  bankrupt,  the  mortgage 
is  protected  by  section  49  of  the  Bankruptcy 
Act  if  the  mortgagee  had  no  notice  of  the  act  of 
bemkruptcy  at  the  date  of  the  mortgage,  not- 
withstakuding  the  fact  that  the  ship  remains  in 
the  possession  of  the  mortgagor  up  to  the 
date  of  the  receiving  order.  Lyon  v.  Weldon 
(2  Bing.  334)  followed.  The  Ruby,  83  L.  T. 
438 ;  9  Asp.  M.C.  146— GoreU  Barnes,  J. 

Payment  to  an  Accountant  for  Preparation  of 
Statement  of  Accounts— Knowledge  of  Act  of 
Bankruptcy.] — Where  an  accountant,  who  had 
prepared  a  statement  of  accounts  and  sent  to 
the  creditors  a  notice  which  amounted  to  an  act 
of  bankruptcy,  had  received  payment  for  his 
services, — Held,  that  the  transaction  was  not 
protected  within  the  exception  of  Sinclair,  In 
re;  Payne,  ex  parte  (15  Q.B.  D.  616),  and  that 
the  money  so  paid  was  recoverable  by  the 
trustee  in  the  bankruptcy.  White,  In  re ; 
Ward,  ex  parte,  78  L.  T.  25 ;  5  Manson,  17— 
Wright,  J. 

20.  Creditors. 

(1)  Secured  Creditor. 

Security  on  Property  Bepresented  by  Debtor  to 
be  that  of  his  Wife.]— C.  in  1898  owed  a  con- 
siderable sum  to  P.  &  Co.  for  goods  supplied 
and  for  money  lent.  In  August,  1898,  P.  &  Co. 
agreed  to  advance  to  0.  a  further  sum  of  2,000^ 
As  security  for  this  advance  it  was  arranged 
that  C.'s  wife  should  mortgage  to  P.  &  Co.  a 
property  called  the  Yacht  tavern;  C.  repre- 
sented to  P.  <fe  Co.  that  this  was  his  wife's 
separate  property,  and  that  it  had  been  bought 
exclusively  with  her  own  money.  On  Septem- 
ber 6,  1898,  the  mortgage  was  executed,  C. 
joining  therein.  C.  subsequently  became  bank- 
rupt, and  the  trustee  in  his  bankruptcy  obtained 
an  order  from  the  Court  declaring  that  the 
Yacht  tavern  was  part  of  his  estate,  and  that 
his  wife  was  merely  his  nominee.  P.  &  Co. 
having  sold  the  Yacht  tavern  under  the  powers 
in  the  mortgage,  sought  to  prove  against  C.'s 
estate  for  the  full  amount  of  their  debt,  without 
giving  credit  for  the  amount  realised  by  the 
sale,  arguing  that  the  trustee  was  estopped  from 
denying  that  the  Yacht  tavern  was  the  separate 
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property  of  the  wife : — Held^  that  there  was  no 
such  estoppel  against  the  trustee,  and  that 
P.  &  Co.  could  prove  against  O.'s  estate  only 
for  the  balance  of  their  debt,  after  giving  credit 
for  the  amount  realised  by  the  sale  of  the 
security.  Cooksty^  In  re ;  Portal,  ex  parte,  88 
L.  T.  435— Wright,  J. 

Debt  Seonred  bj  Xortgaga  —  Billf  of  Ez- 
ebange  Given  at  OoUateral  Seonrity— Pnof  on 
Covenant  to  Pay— Sohednling  Billi  to  Pioof.]— 
Where  a  creditor's  debt  is  secured  by  a  mortgage 
on  the  debtor's  property,  and  as  collateral 
security  bills  of  exchange  are  given,  the  creditor 
seeking  to  prove  in  the  bankruptcy  of  the  debtor 
on  the  covenant  for  payment  in  the  mortgage- 
deed  must  specify  in  his  proof  particulars  of  the 
bills  held  by  him  as  being  "  securities  "  within 
Form  72  of  the  Bankruptcy  Rules,  1886, 1890. 
Buthen,  In  re ;  Kidd,  ex  parte,  6  Manson,  227 
—Wright,  J. 

Principal  and  Snroty— Ouarantoe  of  Interoft 
—Covenant  to  Pay  Preminmi  on  Polioy  of 
Infuranoo.] — The  debtor  borrowed  6O01.,  and 
covenanted  jointly  and  severally  with  a  third 
party  to  pay  interest  upon  the  loan  so  long  as 
any  part  of  the  principal  sum  should  remain 
due,  and  also  to  keep  up  the  premiums  upon  a 
policy  assigned  by  him  to  the  lender  as  security. 
Upon  the  bankruptcy  of  the  debtor  the  lender 
put  in  a  proof  assessing  the  value  of  his  security 
at  lOOZ.,  and  proving  for  the  balance  of  the 
principal  sum  advanced.  The  third  party  also 
claimed  to  prove  on  the  estate  by  way  of  in- 
demnity for  his  liability  for  interest  and  pre- 
miums to  the  lender  :—Held,  that  the  principal 
sum  ceased  to  be  due  upon  the  bankruptcy  of 
the  borrower,  and  that  the  security,  naving 
been  valued,  must  be  deemed  to  have  been 
realised;  consequently  the  third  party  was 
under  no  liability  to  the  lender,  and  his  proof 
must  be  rejected.  Moss,  In  re;  Hallett,  ex 
parte,  74  L.  J.  K.B.  764;  [1906]  2  K.B.  307 ; 
92L.T.777;  58W.R.658;  12  Manson,  227— D. 

Yalnation  of  Socnrity— Proaf  for  Balance  of 
the  Debt— Increase  in  Yalne  of  Soonrity- 
Amendment  of  Yalnation.]— A  debtor  against 
whom  a  receiving  order  had  been  made  sub- 
mitted a  scheme  for  payment  to  his  unsecured 
creditors  of  10^.  in  the  pound.  The  scheme  was 
accepted.  Subsequently  a  secured  creditor 
valued  his  security  at  half  his  debt  and  filed  his 
proof  for  the  other  half.  The  unsecured 
liability  of  the  debtor  was  thus  so  much 
increased  that  the  scheme  had  to  be  abandoned, 
the  debtor  was  made  bankrupt,  and  a  dividend 
of  only  Is.  in  the  pound  was  ever  paid.  The 
security  having  afterwards  increased  in  value, 
the  secured  creditor  applied  under  rule  13  in 
Schedule  2  of  the  Bankruptcy  Act,  1883,  to 
amend  his  proof  and  re-value  his  security  at  the 
full  amount : — Held,  that  he  was  entitled  to  do 
so.  Dictum  of  Vauqhan  Williams,  J.,  in 
Newton,  In  re;  National  Provincial  Bank  of 
England,  ex  parU  (66  L.  J.  Q.B.  686 ;  [1896]  2 
Q.B.  403),  considered.  Fanshawe,  In  re;  Le 
Marchant,  ex  parte,  14.  L.  J.  K.B.  163;  [1906] 
1  K.B.  170;  92  L.  T.  32;  63  W.  R.  222;  12 
Manson,  7 — Bigham,  J. 

¥iitaken  Estimate— Lien— Amendment  of 

Proof.] — The  debtor  was  a  registered  holder  of 
fully  and  partly  paid-up  shares  in  the  applicant 


company.  At  the  time  of  proof  the  company 
had  a  first  and  permanent  lien  on  all  shares  not 
fully  paid  up  for  all  moneys  due  to  (including 
calls  made,  even  though  the  time  appointed  for 
their  payment  might  not  have  arrived)  and 
liabilities  subsisting  with  the  company  from  or 
on  the  part  of  any  registered  holder.  No  value 
was  set  upon  this  lien  in  the  proof.  The 
articles  of  association  were  subsequently 
altered  so  as  to  give  a  lien  on  the  fully  paid-up 
as  well  as  on  the  partly  paid-up  shares.  The 
company  sought  to  amend  the  proof  by  a 
fresh  valuation  of  the  security : — Held,  that  as 
the  company  must,  at  the  date  when  the 
original  proof  was  carried  in,  have  contem- 
plated the  possibility  that  the  articles  might  be 
altered,  they  could  not  be  said  to  have  omitted 
to  value  the  security  from  inadvertence.  Boxoe, 
In  re ;  West  Coast  Gold  Fields,  Lim.,  ex  parte, 
73  L.  J.  K.B.  862 ;  [1904]  2  K.B.  489  ;  91  L.  T. 
101 ;  62  W.  R.  608 ;  11  Manson,  272— Bigham,  J. 

Yalnation  of  Seenrity  in  Petition— Bight 

of  Tmiteo  to  Bedeem  at  Aisesied  Yalna — Contract 
Induced  by  Fraud— Yoidable  Cmtraot— Bloction 
by  Yendor  to  Aflinn.]— There  is  nothing  in  the 
Bankruptcy  Act,  1883,  or  in  the  rules  there- 
under, which  gives  a  trustee  in  bankruptcy  a 
right  to  redeem  a  security  at  the  value  assessed 
by  the  petitioning  creditor  in  his  petition.  His 
right  is  confined  to  cases  where  a  creditor  has 
proved  either  under  Schedule  I.  for  the  purpose 
of  voting,  or  under  Schedule  II.  for  the  purpose 
of  ranking  for  dividend.  Vautin,  In  re; 
Saffery,  ex  parU  (No.  1),  68  L.  J.  Q.B.  971 ; 
[1899J  2  Q.B.  649;  48  W.  R.  96;  6  Manson, 
391— Wright,  J. 

A  creditor  presented  a  petition  for  a  receiv- 
ing* order  against  a  debtor  in  respect  of  a  dis- 
honoured cheque  given  for  shares,  which  he 
obtained  from  the  creditor  on  a  fraudulent 
representation  that  the  cheque  would  be  duly 
met.  The  creditor  alleged  in  his  petition  that 
he  had  a  security  or  lien  on  the  snares,  which 
he  valued  at  3,2002.  The  order  was  made,  and 
the  debtor  was  afterwards  adjodioated  a  bank- 
rupt. The  debtor  was  subsequently  arrested 
and  convicted  on  the  charge  of  obtaining 
valuable  securities  under  false  pretences,  and  an 
order  was  made  by  the  Court  under  section  100 
of  the  Larceny  Act,  1861,  for  the  restitution  of 
the  share  certificates  to  the  creditor  as  owner. 
The  trustee  in  bankruptcy  of  the  debtor  claimed 
to  be  entitled  to  redeem  the  shares  at  the  value 
put  upon  them  by  the  creditor  in  his  petition : — 
Hf^— first,  that  the  mistake  of  the  creditor  in 
treating  the  shares  in  his  petition  as  a  security 
for  his  debt  did  not  deprive  him  of  his  right 
to  them,  or  give  the  trustee  on  that  groimd 
alone  any  claim  to  redeem  them ;  and  secondly, 
that  there  was  nothing  in  the  Bankruptcy  Act, 
1883,  or  the  rules  thereunder,  which  entitled  the 
trustee  to  redeem  the  shares  at  the  value  placed 
upon  them  by  the  creditor  in  his  petition. 
Taylor,  Ex  parte ;  Lacey,  in  re  (13  Q.B.  D.  128), 
distinguished.    16. 

Omission  to  YalueSecurity— InadTortonee.] 

— A  secured  creditor  who  states  in  his  proof  in 
bankruptcy  that  his  security  is  worthless  does 
not  omit  to  value  his  security  within  the  mean- 
ing of  rule  10  of  the  First  Schedule  to  the 
Bankruptcy  Act,  1883,  which  provides  that,  for 
the  purpose  of  voting,  a  secured  oreditor  shall, 
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unless  he  surrenders  his  security,  state  in  his 
proof  the  particulars  of  his  security  and  the 
value  at  which  he  assesses  it,  and  shall  be 
entitled  to  vote  only  in  respect  of  the  balance, 
if  any,  due  to  him  after  deducting  the  value  of 
his  security,  and  that  if  he  votes  in  respect  of 
his  whole  debt  he  shall  be  deemed  to  have 
surrendered  his  security,  unless  the  Court  on 
application  is  satisfied  that  "the  omission  to 
value  the  security  has  arisen  from  inadvertence  " 
(GoLLiKS,  L.J.,  doubting).  Piers,  In  re ;  Piers, 
ex  parU,  67  L.  J.  Q3.  619 ;  [1898]  1  Q.B.  627 ; 
78  L.  T.  3U ;  46  W.  R.  476 ;  6  Manson,  97— C. A. 

A  secured  creditor  who,  in  consequence  of 
erroneous  information  that  his  security  is 
worthless,  deliberately  omits  to  value  his 
security  in  his  proof  in  bankruptcy,  does  not 
omit  to  value  his  security  by  "inadvertence" 
within  the  meaning  of  the  rule.    16. 


(2)  Unsbcubed  Greditobs. 

(a)  Preferential, 

"Olerk  or  leryant'*  — Commistion  Payable  to 
Oomnioroial  Traveller.] — A  commercial  traveller 
was  employed  at  a  salary  of  22.  per  week  and  a 
oommission  by  way  of  salary  of  d{  per  cent, 
upon  all  business  done  by  him.  At  the  date  of 
his  employer's  bankruptcy  the  21.  per  week  had 
been  paid  to  him  in  full,  but  a  sum  of  about  262. 
was  due  for  commission  earned  within  the  pre- 
ceding four  months : — Held,  that  the  commis- 
sion was  part  of  the  "  sidary  "  payable  in  respect 
of  his  services  within  section  1,  sub-section  1 
(b)  of  the  Preferential  Payments  in  Bankruptcy 
Act,  1888,  and  must  be  paid  in  priority  to  the 
ordinary  debts.  Klein,  In  re;  Ooodwin,  ex 
parte,  22  T.  L.  R.  664— Bigham,  J. 

Secretary  of  Company— Preforential  Pay- 

mmXM.y—SembU,  the  secretary  of  a  company 
may  be  a  **  clerk  or  servant  *'  within  the  mean- 
ing of  section  1  of  <  the  Preferential  Payments 
in  Bankruptcy  Act,  1888,  and  section  2  of  the 
Preferential  Payments  in  Bankruptcy  Amend- 
ment Act,  1897.  But  a  secretary  of  a  company 
who  is  at  the  same  time  the  registrar  of  another 
company,  devoting  the  greater  part  of  his  time 
to  such  second  company,  and  employing  and 
paying  a  clerk  to  do  the  greater  part  of  the 
clerical  work  of  the  first  company,  is  not  en- 
titled to  the  priority  given  by  the  Acts  of  1888 
and  1897  in  respect  of  unpaid  salary,  inasmuch 
as  those  Acts  are  intended  to  apply  to  the  case 
of  a  **  clerk  or  servant "  who  personally  renders 
services  to  a  bankrupt  or  company.  Caimey 
V.  Back,  76  L.  J.  K.B.  1014 ;  [1906]  2  K.B.  746 ; 
96  L.  T.  Ill ;  14  Manson,  68;  22  T.  L.  R.  776- 
Walton,  J. 

"Sorvant"— "Wages  or  salary"— Opera  Singer.] 
—An  artist  engaged  to  sing  during  an  opera 
season  at  a  certain  sum  for  each  performance 
held,  upon  the  terms  of  the  contract  as  a  whole, 
to  be  a  "  servant,"  and  his  remuneration  to  be 
"  wages  or  salary  in  respect  of  services  rendered," 
withm  the  meaning  of  section  1,  sub-section  1 
(6)  of  the  Preferential  Payments  in  Bankruptcy 
Act,  1888,  so  as  to  entitle  him  to  priority  of 
payment  up  to  60Z.  upon  the  vdndinff-up  of  the 
oon^^any  by  whom  he  was  engaged.     WwUir 


German   Opera,   In  re,   28   T.    L.  R.   662— 
Warrington,  J. 

Workmen's  WagM— Debentures.]— The  Pre- 
ferential Payments  in  Bankruptcy  Amendment 
Act,  1897,  which  gives  workmen's  wages  and 
other  debts  of  a  company  priority  over  deben- 
ture-holders with  a  floating  charge  on  whose 
behalf  a  receiver  has  been  appointed,  is  not 
retrospective  in  its  operation,  and  does  not 
therefore  apply  in  a  case  where  the  receiver  has 
been  appointed  before  July  16, 1897,  the  date  of 
the  passing  of  the  Act.  WaverUy  Typewriter, 
Lim.,  In  re ;  D'Esterre  v.  Waver  ley  Typewriter, 
Lim.,  67  L.  J.  Oh.  360;  [1898]  1  Oh.  699;  78 
L.  T.  693;  46  W.  R.  686;  6  Manson,  269— 
Wright,  J. 

Landlord— Bent— Sale  by  Sheriif— Bankmptoy 
of  Debtor— Title  of  Trustee  in  Bankmptoy  to  Pro- 
oeedi  of  Sale.]— Under  an  execution  in  respect  of 
a  judgment  for  a  sum  exceeding  20Z.,  the  sheriS 
having  notice  of  an  available  act  of  bankruptcy 
sold  the  goods,  and  within  fourteen  days  received 
notice  of  a  bankruptcy  petition.  The  sheriff 
afterwards  received  notice  of  the  landlord's 
claim  for  a  quarter's  rent.  A  receiving  order 
was  made,  and  the  debtor  adjudicated  bank- 
rupt. The  sheriff  then  paid  the  landlord  his 
quarter's  rent  out  of  the  proceeds  of  the  execu- 
tion, and  paid  the  balance  to  the  trustee : — 
Held,  that  the  sheriff  was  right  in  deducting 
the  amount  of  the  landlord's  rent  out  of  the 
proceeds  of  the  execution,  and  was  only  account- 
able to  the  trustee  for  the  balance,  ifackenzie, 
In  re;  Hertfordshire  {Sheriff),  ex  parte,  68 
L.  J,  Q.B.  1003 ;  [1899]  2  Q.B.  666 ;  81  L.  T. 
214 ;  6  Manson,  413  -0.A. 

The  right  of  a  landlord  under  the  Landlord 
and  Tenant  Act,  1709,  s.  1,  as  explained  by 
decisions,  is  not  interfered  with  by  the  Bank- 
ruptcy Act,  1890,  s.  11,  sub-s.  2.  McCarthy,  In 
re  (7  L.  R.  Ir.  473),  foUowed.    lb. 

(b)  Ordinary, 

(i.)  Proof. 

<*  Provable  debt  "—Debt  Incurred  after  Hotieo 
of  Act  of  Bankmptoy— Incapaoitj  of  Creditor  to 
Prove.]— The  defendant  applied  to  the  plaintiff, 
a  solicitor,  to  file  his  petition  in  bankruptcy,  and 
in  so  doing  committed  an  act  of  bankruptcy 
under  section  4,  sub-section  1  (h)  of  the  Bank- 
ruptcy Act,  1883.  The  plaintiff  filed  the  petition , 
and  subsequently  a  receiving  order  was  made 
against  the  defendant.  Costs  were  incurred  in 
the  bankruptcy  proceedings  between  the  date 
of  the  act  of  bankruptcy  and  the  making  of 
the  receiving  order.  Tne  plaintiff  received  from 
the  estate,  under  rule  126  of  the  Bsmkruptcy 
Rules,  1886,  1890,  part  of  the  costs.  In  an 
action  against  the  defendant  to  recover  the 
balance, — Held,  that  the  plaintiff  was  not  en- 
titled to  recover,  upon  the  ground  that  the  costs 
were  a  "provable  debt"  within  section  37, 
sub-section  3  of  the  Act  of  1883,  although  the 
plaintiff  could  not  prove  for  them  in  the  bank- 
ruptcy under  sub-section  2,  because  at  the  time 
when  they  were  incurred  he  had  notice  of  an 
act  of  bankruptcy  committed  by  the  defendant. 
BuckweU  V.  Norman,  67  L.  J.  Q.B.  436 ;  [1898] 
1  Q.B.  ^22;  78  L.  T.  248;  46  W.  R.  339;  6 
Manson,  64— O.A. 
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Asiignment  of  Debts  after  Proof— DiTidend— 
Claim  to  Payment  by  Aisignee.]— A  trustee  in 
bankruptcy  cannot  under  the  Bankruptcy  Act, 
1888,  and  rules,  recognise  the  title  of  an  assignee 
of  a  proof  to  a  dividend  declared  in  bankruptcy. 
Frostf  In  re ;  Official  Receiver,  ex  'parte,  68 
L.  J.  Q.B.  668 ;  [1899]  2  Q.B.  50 ;  80  L.  T.  496  ; 
47  W.  R.  612  ;  6  Manson,  194— D. 

Semble,  the  assignee's  remedy  is  to  prove,  and 
get  his  proof  substituted  for  that  of  the  original 
creditor,  his  assignor.    lb, 

Snbstitation   of  Proof  by  Asiii^ee  of 

Proving  Creditor.]— ^he  assignee  of  a  proof  who 
desires  to  take  the  benefit  thereof,  after  satis- 
fying the  official  receiver  or  trustee  of  the 
validity  of  the  assignment,  should  apply  to  the 
CJourt  to  give  leave  to  the  official  receiver  to 
place  a  proof  by  him  (the  assignee)  on  the  file 
m  place  of  the  proof  of  the  assignor.  Iliff,  In 
re,  51  W.  R.  80— D. 

BiU  of  Exchange— Valuation  of  Seonrities— 
Consolidation  of  Debts.]— A  holder  of  two  bills 
of  exchange,  proving  in  the  bankruptcy  of  the 
last  endorser  for  the  aggregate  sum  of  the  two 
amounts  secured  by  the  bills,  cannot,  where 
the  bills  are  drawn  and  accepted  by  different 
persons,  retain  a  surplus  of  over  208.  in  the 
pound  obtained  by  proving  against  the  estates 
of  the  drawer,  acceptor,  prior  indorsers,  and  the 
last  indorser  of  the  one  bill,  and  attribute  ib  to 
a  deficiency  on  the  other  bill ;  but  the  bills  for 
the  purposes  of  proof  must  be  treated  as  con- 
stituting distinct  transactions,  and  the  surplus 
on  the  one  bill  must  be  brought  into  account 
without  regard  to  the  deficiency  on  the  other 
bill.  Morris,  In  re;  James  v.  London  and 
County  Banking  Co.,  68  L.  J.  Ch.  299;  [1899] 
1  Ch.  485;  80  L.  T.  37;  47  W.  R.  824;  6 
Manson,  178— C.A. 

Inasmuch  as  drawers,  acceptors,  and  prior 
indorsers  are  liable  to  indemnify  the  subsequent 
indorser,  the  dividends  paid  by  their  estates  are 
paid  out  of  the  assets  of  the  subsequent  indorser, 
and  his  estate  is  therefore  entitled  to  have  the 
surplus  which  has  been  paid  on  one  of  the  bills 
(not  exceeding  the  amount  of  such  surplus  pikid 
by  his  estate)  paid  to  it,  and  the  overpaid  bill 
handed  over  to  his  trustee.    lb. 

Company— Proof  by— Further  Dividends— Bight 
ef  Crown— B>na  Vacantia.]— The  real  and  per- 
sonal chattels  of  a  dissolved  corporation  aggre- 
gate devolve  upon  the  Crown  as  bona  vacantia. 
Higginson,  In  re ;  Att.-Oen.,  ex  parte,  68  L.  J. 
Q.B.  198 ;  [1899]  1  Q.B.  826 ;  79  L.  T.  673  ;  47 
W.  R.  285 ;  6  Manson,  289— D. 

A  limited  company  proved  in  the  bankruptcy 
of  one  of  its  debtors  and  received  from  time  to 
time  dividends  in  respect  of  its  proof.  Some 
years,  however,  before  a  final  oividend  was 
declared,  the  company  was  wound  up  and  dis- 
solved by  order  of  Court : — Held,  that  the  Crown 
was  entitled  to  the  final  dividend  to  which  the 
company  would  have  been  entitled,  if  in  exist- 
ence, as  bona  vacantia,    lb. 

Contract— Breach  of— Damages  in  Tort.]— S. 
stored  goods  with  H.  under  a  verbal  contract, 
in  breach  of  which  H.  sold  the  goods.  S. 
brought  an  action  against  H.,  and  in  the  state- 


ment of  claim  set  out  the  contract  and  its 
breach,  but  made  no  claim  for  damages  for 
breach  of  contract,  but  only  for  detinue  and 
conversion.  Before  judgment  a  receiving  order 
was  made  against  H.,  of  which  S.  had  notice. 
Wright,  J.,  held  that  S.,  having  elected  to  sue 
in  tort  rather  than  contract,  must  abide  by  the 
result,  and  that  the  trustee  in  H.'s  bankruptcy 
had  rightly  rejected  S.'s  proof  founded  on  that 
judgment  debt  and  costs : — Held,  that  on  S. 
undertaking  to  abandon  the  judgment  and 
stay  all  further  proceedings  under  it,  she  should 
be  permitted  to  carry  in  a  proof  in  the  bank- 
ruptcy for  damages  for  breach  of  contract. 
Hopkins,  In  re ;  De  Stedingk,  ex  parte,  86  L.  T. 
676— C.A. 

Damages  Beoorered  in  Divorce  Suit  — Bank- 
ruptcy of  Co-recpondent.]— Damages  obtained 
by  a  petitioner  in  a  suit  in  the  Divorce  Court 
against  the  co-respondent  which  are  subject  to 
any  order  of  the  Court  appropriating  them  to 
any  particular  purpose  are  a  debt  or  liability 
which  is  provable  in  the  bankruptcy  of  the 
co-respondent.  C  Gorman,  In  re ;  Bale,  ex 
parte,  68  L.  J.  Q:B.  650;  [1899]  2  Q.B.  62;  80 
L.  T.  501;  47  W.  R.  543;  6  Manson,  204— 
Wright,  J. 

Costs  —  Contentions  Bnsiness- Draft  Bills  of 
Costs  Submitted- Account  Stated— Xortgage  to 
Secure  Agreed  Balance — Bankruptcy  of  Client — 
Trustee's  Bight  to  go  behind  Stated  Account  and 
Xortgage  and  Bequird  Details.]— Where  a  soli- 
citor from  time  to  time  delivers  to  a  client  draft 
bills  of  costs  in  respect  of  contentious  business 
and  a  cash  account,  which  are  agreed  by  the 
client,  and  he  executes  a  mortgage  of  his  pro- 
perty in  favour  of  the  solicitor,  and  thereby 
covenants  to  pay  the  solicitor  the  amount  due 
on  the  account  stated,  and  then  becomes  bank- 
rupt, and  the  solicitor  lodges  a  proof  for  the 
amount  agreed  as  being  due  to  him,  the  trustee 
in  bankruptcy's  right  and  duty  before  admitting 
the  proof  is  to  go  behind  the  account  stated 
and  the  covenant,  and  to  require  satis&tctory 
evidence  that  the  debt  on  which  the  proof  is 
founded  was  a  real  debt ;  and  the  estoppel  to 
which  the  bankrupt  may  have  subjected  himself 
will  not  prevail  against  such  trustee.  Van 
Laun,  In  re ;  Chatter  ton,  ex  parte  (No,  1),  76 
L.  J.  K.B.  644  ;  [19071^2  K.B.  23 ;  97  L.  T.  69 ; 
14  Manson,  91 ;  23  T.  L.  R.  384— C.A. 

Copyright  —  Sale  —  Boyalties — Bankruptcy  of 
Publisher  —  Claim  by  Author  for  Boyalties  — 
Breach  of  Contract.] — An  author  sold  the  abso- 
lute copyright  in  a  book  to  a  publisher  in  con- 
sideration of  the  payment  of  certain  royalties. 
The  publisher  became  bankrupt,  and  the  trustee 
in  bankruptcy  carried  on  the  business  for  some 
time.  The  author  claimed  to  be  paid  in  full 
his  proportion  of  the  royalties  received  by  the 
trustee  in  bankruptcy  in  respect  of  sales  of  the 
book  since  the  bankruptcy: — Held,  that  the 
author  was  only  entitled  to  prove  for  damages 
for  breach  of  contract  in  not  paying  the  royal- 
ties, and  could  not  claim  for  payment  of  the 
royalties  in  full.  Bichards,  In  re;  Deeping^ 
ex  parte,  76  L.  J.  K.B.  643;  [1907]  2  K.B.  33; 
96  L.  T.  712;  14, Manson,  88;  23  T.  L.  R.388— 
Bigham,  J, 

Chiarantee  6f  Interest  on  Debenture  in  Com- 
pany —  Dissolution  of  Company  —  Operation  of 
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Law— Liability  of  Chianator— Proof  for  Future 
Interoft.] — A  guarantor,  who  has  agreed  to 
guarantee  to  the  holder  of  a  debenture  in  a 
company  the  regular  payment  of  the  interest 
thereon  until  the  whole  sum  secured  by  the 
debenture  has  been  repaid,  is  not  released  from 
his  obligation  by  the  fact  that  the  principal 
debt  has  come  to  an  end  by  operation  of  law ; 
and  the  debenture-holder  will  be  entitled  to 
prove  in  the  bankruptcy  of  the  guarantor  for 
the  estimated  value  of  the  amount  guaranteed. 
FitaQeorge^  In  re;  Robson,  ex  parte ,  74  L.  J. 
K.B.  822;  [1905]  1  K.B.  462 ;  92  L.  T.  206 ;  53 
W.  R.  384 ;  12  Manson,  14— Bigham,  J. 

Gaming  Debt— BiUf— How  Consideration.]— 
The  debtor,  being  sued. for  a  gambling  debt  of 
800{.,  successfully  pleaded  the  Gaming  Act, 
1892.  Thereupon  the  creditor  wrote  to  the 
committee  of  the  debtor's  club  informing  them 
of  the  fact  with  the  result  that  the  debtor  was 
not  re-elected.  The  debtor  then  agreed  to  pay 
the  creditor  IQOl,  in  cash,  and  to  give  bills  for 
400/.  in  consideration  of  the  creditor  withdraw- 
ing his  letter.  Upon  the  debtor  becoming 
bankrupt,  the  creditor  proved  for  the  amount 
of  the  bills  then  due,  but  the  proof  was  rejected 
by  the  trustee : — Held,  that  the  bills  were  given 
not  for  the  gaming  debt,  but  for  a  wholly  new 
consideration,  which  was  not  illegal,  and  that 
therefore  the  proof  was  wrongly  rejected. 
Browne,  In  re ;  Marlingell,  ex  parte,  73  L.  J. 
K.B.  446;  [1904]  2  K.B.  133;  90  L.  T.  291; 
52  W.  R.  384 ;  11  Manson,  148 ;  20  T.  L.  R. 
289— Buckley,  J. 

Lagaey— Bireotion  Giving  Legatee  Power  to 
Betaui  Debt  Due  to  Testator  In   or  Towards 
Batisfaetion     of     Legaey— Speeiflo     Legaoy— 
Abatement.] — ^The  testator  bequeathed  to  his 
son  10,000Z.,  and  directed  that  as  regards  any 
money  due  to  him  at  his  decease  from  that 
legatee  the  same  should  (but  not  to  an  amount 
exceeding  10,000/.)  be  set  off  and  retained  in  or 
towards  satisfaction  of  the  legacy.    The  legatee 
was  indebted  to  the  testator's  estate,  and  the 
executors  obtained  judgment  against  him  for 
26,398/.   12s.  &/.,  after  giving    credit  for  the 
amount  of   the   legacy.    The  legatee  became 
bankrupt,  and  the  testator's  estate  proved  in- 
sufficient to*  pay   the   legacies   in   full.    The 
executors  proved  in  the  bankruptcy  for  5,356/. 
Is.  2d.,  the  difference  between  the  amount  of 
the  legacy  of  10,000/.,  with  which  the  bank- 
rupt had  been  credited,  and  4,643/.  18s.  lOd.,  | 
the  proportion  due  on  abatement : — Held,  that  | 
the  legacy  was  not  specific,  and  was  subject  to  i 
abatement,  and  that  the  proof  must   be  ad-  ; 
mitted.    Richardson,  In  re ;  Thompson,  ex  parte,  \ 
86  L.  T.  25— Wright,  J. 

Loan  to  Trader— Sharing  ProAti— Postpone- 
ment of  Lender— Oontraet  not  in  Writing.]— 
Section  3  of  the  Partnership  Act,  1890,  which 
provides  that  where  money  is  advanced  by  way 
of  loan  to  a  person  engaged  or  about  to  engage 
in  business,  on  a  contract  that  the  lender  shall 
receive  a  share  of  the  profits,  the  lender,  in  the 
event  of  the  borrower  being  adjudged  bankrupt, 
shall  not  recover  anything  in  respect  of  the  loan 
until  the  claims  of  the  other  creditors  of  the 
borrower  have  been  satisfied,  is  not  confined  to 
contracts  in  writing.  Fort,  In  re;  Schofield, 
ex  parte,  66  L.  J.  Q.B.  824 ;  [1897]  2  Q.B.  495 ; 
77  L.  T.  274 ;  46  W.  R.  147 ;  4  Manson,  234— 


Harried  Woman— Buret j  for  Husband— Bight 
of  Exoneration- Honey  Advanoed  for  Husband's 
Business— Onus  of  Proof.]— A  claim  by  a  wife 
against  her  husband's  estate  in  bankruptcy  for 
exoneration  in  respect  of  a  mortgage  of  her 
property  for  his  benefit  is  not  affected  by  the 
provision  in  section  3  of  the  Married  Women's 
Property  Act,  1882,  as  to  the  postponement  of 
the  wife's  claim  to  that  of  other  creditors  in 
the  case  of  money  advanced  to  the  husband 
for  the  purpose  of  his  trade  or  business.  Cron- 
mire,  In  re ;  Cronmire,  ex  parte,  70  L.  J.  K.B. 
310;  [1901]  1  K.B.  480;  84  L.  T.  342;  8 
Manson,  140— C.A. 

It  will  not  be  assumed  in  the  absence  of 
proof  to  the  contrary  that  an  advance  by  a  wife 
to  her  husband  was  for  the  purpose  of  his 
business.    lb. 

Per  Vaughan  Williams,  L.J.— Cave,  J.,  in 
Oenese,  In  re;  District  Bank  of  London,  ex 
parte  (56  L.  J.  9.B.  118;  16  Q.B.  D.  700),  did 
not  intend  to  decide  that  according  to  the  true 
construction  of  section  3  of  the  Married 
.  Women's  Property  Act,  1882,  it  was  intended  to 
throw  on  the  wife  in  all  cases  the  burthen  of 
proving  that  money  lent  by  her  to  the  husband 
was  not  lent  for  the  purposes  of  his  trade  or 
business.    lb, 

Loan  by  Debtor's  Wife  for  Purpose  Vnoon- 

neoted  with  his  Trade  or  Businesi.]— Section  3 
of  the  Married  Women's  Property  Act,  1882 — 
which  provides  that  money  lent  by  a  wife  to  her 
husband  "  for  the  purpose  of  any  trade  or  busi- 
ness  carried  on  by  him,  or  otherwise,"  shall  be 
treated  as  assets  of  the  husband's  estate  in 
case  of  his  bankruptcy,  subject  to  the  wife's 
claim  to  a  dividend  after  the  claims  of  other 
creditors  for  valuable  consideration  have  been 
satisfied — does  not  apply  to  a  loan  by  a  wife  to 
her  husband  for  a  purpose  unconnected  with 
his  trade  or  business,  and  consequently  a  wife  is 
entitled  to  prove  against  her  husband's  estate 
for  such  a  loan  pari  passu  with  other  creditors 
of  her  husband.  Ttdswell^  In  re  ;  Tidswell,  ex 
parte  (56  L.  J.  Q.B.  548),  approved.  Clark, 
In  re ;  Schulze,  ex  parte,  67  L.  J.  Q.B.  759 ; 
[1893]  2  Q.B.  330 ;  78  L.  T.  735 ;  46  W.  R.  678 ; 
5  Manson,  201— C.A. 

Xoney-lender- Proof  of  Debt  by— Withdrawal 
of  Proof— Jurisdiotion  of  Bankruptcy  Court  to 
grant  Belief  under  Xoney-lenders  Act,  1900.]— 
A  bankrupt  was  indebted  to  a  money-lender 
for  money  lent,  the  money-lender  holding  a 
security  for  the  debt.  The  creditor  lodged  a. 
proof  in  the  bankruptcy  for  the  debt  stating 
the  amount  at  which  he  valued  the  security. 
The  proof  was  not  made  use  of  in  voting  at  any 
meeting  of  creditors.  The  trustee  having 
required  the  creditor  to  give  up  the  security 
under  Schedule  I.  rule  12  of  the  Bankruptcy  Act, 
1883,  he  gave  notice  of  withdrawal  of  the  proof 
and  of  intention  to  correct  the  valuation  by  a 
new  proof.  The  trustee  then  moved  the 
Bankruptcy  Court  for  an  order  for  an  account 
and  for  relief  under  the  Money-lenders  Act, 
1900  '.—Held,  that  the  jurisdiction  of  the  Bank- 
ruptcy Court  to  exercise  the  powers  of  the 
Money-lenders  Act  arises  only  under  section  1, 
sub-section  3  of  that'  Act,  and  is  confined  to 
oases  in  which  there  is  an  application  before 
the  Court  relating  to  the  admission  or  amount 
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of  a  proof  by  a  money-lender;  that,  as  the 
proof  had  not  been  used  either  for  purposes  of 
voting  or  of  claiming  a  dividend,  the  creditor 
was  at  liberty  to  withdraw  it  without  the 
consent  either  of  the  trustee  or  of  the  Court; 
and  that,  as  there  was  consequently  no  proof 
by  the  money-lender  before  the  Court,  it  had 
no  jurisdiction  to  entertain  the  motion.  Attree, 
In  re ;  Ward,  ex  parte,  [1907]  2  K.B.  868 ; 
23  T.  L.  R.  734— D. 

Order  and  Difpofition— Debtor*!  Petition— 
Ctoodf  Loft  with  Bankrupt— Adjudged  Property 
of  Tnutoo  by  Order  of  Oonrt — Pioof  by  Tmo 
Owner  for  Bamagot  for  Broaeb  of  Bailment.]— 
Where  a  debtor  was  adjudicated  a  bankrupt 
on  his  own  petition,  ana  certain  goods  which 
had  been  left  with  him  to  be  sold,  or  returned 
if  not  sold,  were  by  order  of  the  Court  adjudged 
to  be  goods  in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner, 
and  to  pass  to  the  trustee  as  property  divisible 
amongst  the  creditors  under  section  44,  sub- 
section 2  (iii.)  of  the  Bankruptcy  Act,  1883,  the 
owner  was  allowed  to  prove  m  the  bankruptcy 
for  the  damage  he  had  sustained  by  reason  of 
his  goods  not  having  been  returned  to  him 
according  to  the  terms  of  the  bailment.  Exall 
V.  Partridge  (8  Term  Rep.  808)  and  Edmunds  v. 
Wallingford  (64  L.  J.  Q.B.  805 ;  14  Q.B.  D.  811) 
applied.  Button,  In  re;  Haviside,  ex  parte, 
76  L.  J.  K.B.  833;  [1907]  2  K.B.  180;  97  L.  T. 
71 ;  14  Manson,  180;  23  T.  L.  R.  422— C.A. 

The  presentation  by  the  bankrupt  of  his  own 
petition  was  not  an  abuse  of  the  process  of  the 
Court  or  in  any  way  wrongful.    J^. 

PartnomMp— Loan  to  on  Termi  of  Sharing 
Profits — Subsequent  Advanoei  without  Express 
Stipulation  at  to  Bate  of  Interest— Diiiolution 
of  Partnership — Subsequent  Agreement  with 
Continuing  Partner  Continuing  Loan  at  Fixed 
Bate  of  Intereit— Postponement.]— In  1893  A 
entered  into  an  agreement  with  a  partnership 
firm  consisting  of  B  and  C,  under  which  she 
advanced  to  the  firm  a  sum  of  1,600Z.  on  terms 
of  sharing  profits.  A  subsequently  made  further 
advances  without  express  stipulations  as  to  rate 
of  interest.  In  June,  1895,  the  partnership  was 
dissolved  by  deed  to  which  A  was  a  party,  and 
it  was  thereby  agreed  that  B  should  continue 
the  business,  and  be  solely  responsible  for  A's 
advances.  In  August,  1895,  an  agreement  was 
entered  into  between  A  and  B  under  which  fresh 
advances  were  made  by  A  to  B,  and  it  was 
thereby  agreed  that  except  as  regarded  the 
1,6002.  all  A's  advances  should  bear  a  fixed  rate 
of  interest.  B  afterwards  became  bankrupt  and 
A  sought  to  prove  for  all  her  advances : — Held, 
that  except  as  to  advances  made  after  August, 
1895,  A  was  postponed  under  section  3  of  the 
Partnership  Act,  1890,  to  the  other  creditors  of 
the  bankrupt.  Mason,  In  re ;  Bing,  ex  parte, 
68  L.  J.  Q.B.  466 ;  [1899]  1  Q.B.  810;  80  L.  T. 
92 ;  47  W.  R.  270 ;  6  Manson,  169— Wright,  J. 

Sale  of  Goodwill— Payment  by  Annuity.] 

— S.  sold  to  G.  the  trade  name  and  goodwill  of 
the  business  carried  on  by  her  late  husband, 
whose  sole  executor  and  legatee  she  was.  Part 
of  the  consideration  for  the  sale  was  the  pay- 
ment to  her  of  an  annuity  of  2,650Z.,  which  was 
not  expressed  to  be  payable  out  of  the  profits  of 
the  business.  In  G.'s  bankruptcy  S.  put  in  a 
proof  for  29,000/.,  the  capitalised  value  of  the 


annuity : — Held,  that  the  annuity  was  not  a 
share  of  the  profits  of  the  business  within  the 
meaning  of  section  8  of  the  Partnership  Act, 
1890,  and  that  the  proof  was  not  posl^ned 
until  the  claims  of  the  other  creditors  should 
have  been  paid  in  full.  Oieve,  In  re ;  Shaw,  ex 
parte,  80  L.  T.  737;  47  W.  R.  616;  6  Manson, 
249— C.A. 

Shares  in  Company— Agreement  to  take— Dis- 
olaimor — Xeaiure  of  Damages — Company  in 
Liquidation.] — Where  a  person  who  has  agreed 
to  take  shares  in  a  company  becomes  bankrupt, 
and  his  trustee  in  bankruptcy  disclaims  the 
agreement,  the  company,  or  its  liquidator,  if 
the  company  is  in  liquidation,  is  not  entitled  to 
prove  in  the  bankruptcy  for  anything  more  than 
damages;  and  such  damages  are  not  to  be 
assessed  on  the  basis  of  the  agreement  being  in 
existence  and  specifically  enforceable,  the  dis- 
claimer having  operated  to  determine  the  agree- 
ment. Hooley,  In  re ;  United  Ordnance  and 
Engineering  Co.,  ex  parte,  68  L.  J.  Q.B.  993 ; 
[1899]  2  Q.B.  579— Wright,  J. 

Stook  Exchange  Transaetionf— Bankn^tej  of 
Broker— Debt  for  Differences  Due  to  Customer- 
Collection  of  Assets  by  Official  Assignee  of  Stock 
Exchange— Surplus  after  Payment  of  Stock 
Exchange  Crediton— Claim  by  Trustee  in  Bank- 
ruptcy.}—A  sum  of  money  due  by  a  broker  to 
his  customer  in  respect  of  ascertained  differ- 
ences  on  speculative  Stock  Exchange  transac- 
tions is  not  the  specific  money  of  the  customer 
or  in  any  way  impressed  with  a  special  trust  or 
lien  in  his  favour,  but  is  merely  a  book-debt  of 
the  broker  which,  upon  the  bankruptcy  of  the 
broker,  passes  to  his  trustee  in  bankruptcy  as 
part  of  his  general  assets.  The  only  remedy, 
therefore,  of  the  customer  is  to  prove  in  the 
bankruptcy  of  the  broker  for  the  amount. 
King  v.  Button,  68  L.  J.  Q.B.  975 ;  [1899]  2  Q.B. 
555 ;  48  W.  R.  95— Phillimore,  J. 

Default  of  Broker— Liquidation  by  Offi- 
cial Assignee  of  Stock  Exchange— Receipt  of 
Dividend  by  Creditor— Bight  of  Creditor  to 
Present  Petition  for  Balance  of  Debt.]— Where 
the  assets  of  a  defaulting  member  of  the  Stock 
Exchange  are  distributed  by  the  official  assignee 
of  the  Stock  Exchange,  a  member  being  a 
creditor  who  has  received  a  dividend  in  such 
distribution  is  not  thereby  precluded  from  suing 
the  defaulter  for  the  balance  of  his  debt  or 
from  presenting  a  petition  in  bankruptcy  against 
him  in  respect  of  such  balance.  Mendelssohn 
V.  Batcliff,  73  L.  J,  K.B.  1027;  [1904]  A.C. 
456;  91  L.  T.  204 ;  20  T.  L.  R.  67a-H.L.  (E.) 

Bankruptcy  of  Broker— Debt  for  Dif- 
ferences Due  to  Cuitomsr— Collection  of  Assets 
by  Official  Assignee  of  Stock  Exchange— Surplus 
after  Payment  of  Stock  Exchange  Creditors — 
Claim  by  Trustee  in  Bankruptcy.]— A  stockbroker 
opened  a  speculative  account  in  certain  shares 
with  the  defendant.  He  bought,  for  the  defen- 
dant, certain  of  these  stocks  from  jobbers  on  the 
Stock  Exchange,  and  sold  them  again  on  behalf 
of  the  defendant  to  certain  other  jobbers.  The 
account  between  the  stockbroker  and  the  defen- 
dant shewed  a  balance  of  profit  in  favour  of  the 
defendant  in  respect  of  these  transactions.  The 
stockbroker,  having  closed  the  contracts  by 
passing  on  the  ticket  of  the  stocks  which  he 
had  sold  to  the  jobbers,  absconded  owing  large 
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sums  to  outside  creditors,  and  was  then  officially 
declared  a  defaulter  on  the  Stock  Exchange. 
The  official  assignee  of  the  Stock  Exchange 
nnder  the  rules  of  the  Stock  Exchange  closed  all 
the  defaulting  stockbroker's  contracts  which 
were  then  open,  and  having  collected  a  certain 
sum  due  to  the  stockbroker  from  various 
jobbers,  discharged  all  Stock  Exchange  liabili- 
ties, and  then  had  a  surplus  available  for 
distnribution  among  outside  creditors.  This 
surplus  included  the  balance  of  the  differences 
which  would  have  been  payable  to  the  defen- 
dant if  the  stockbroker  had  not  become  insolvent 
and  been  adjudicated  a  bankrupt.  The  plaintiff, 
who  was  the  trustee  in  bankruptcy,  claimed  the 
balance  as  part  of  the  stockbroker's  general 
assets,  whilst  the  defendant  claimed  it  on  the 
ground  that  it  never  belonged  to  the  stock- 
broker at  all,  but  was  impressed  with  a  trust  in 
his  (the  defendant's)  favour : — Held,  that  the 
relation  between  the  stockbroker  and  the 
defendant  was  simply  that  of  debtor  and 
creditor,  so  that  the  balance  was  a  mere  general 
debt  due  from  the  stockbroker  to  the  defendant, 
for  which  the  defendant  must  prove  in  the 
bankruptcy  in  the  ordinary  way.  King  v. 
HuUon,  69  L.  J.  Q.B.  786;  [1900]  2  Q.B.  504; 
83  L.  T.  68 ;  7  Manson,  393— C.A.  Affirming, 
48  W.  R.  96— Phillimore,  J. 


Contracts  for  Diiferenooo— Bona  flde  Pur- 

eliaie  of  Stock  with  FroAts  of  Ghuning  Tiantaotionfl 
— Hon-delivery — Damages.] — Qaming  contracts 
for  differences  on  sales  and  purchases  of  stocks 
entered  into  between  the  respondent  and  the 
debtor  having  resulted  in  a  profit  to  the  re- 
spondent, the  respondent  directed  the  debtor  to 
use  the  profit  for  a  bona  flde  purchase  of  stock, 
and  the  debtor  thereupon  sent  a  contract  note 
to  the  respondent  to  the  effect  that  he  had  sold 
the  stock   to  him  and  debited  him  with  the 

Srice  of  the  stock,  stamp,  and  fees.  The  debtor 
ied  before  the  stock  was  delivered,  and  the 
respondent  claimed  to  prove  against  his  estate 
for  damages  for  the  non-delivery  of .  the  stock  : — 
Held,  that  the  transaction  was  not  equivalent 
to  a  payment  by  the  debtor  to  the  respondent 
of  the  price  of  the  stock,  and  that  the  respon- 
dent was  precluded  by  the  Gaming  Act,  1845, 
s.  18,  from  so  proving.  Cronmire,  In  re; 
Waud,  ex  parU,  67  L.  J.  Q.B.  620 ;  [1898]  2  Q.B. 
383  ;  78  L.  T.  483 ;  46  W.  R.  679 ;  6  Manson,  30 
— C.A.    And  see  Gaming. 

Dopotit  of  Honey  as  *  *  Cover  "— Becovery 

of  Depofit.]— The  respondent  had  deposited  with 
the  debtor  money  as  cover  to  secure  him  against 
loss  upon  the  gaming  transactions.  The  money 
was  never  required  or  appropriated  for  that 
purpose,  and  the  events  in  respect  of  which  it 
was  deposited  had  resulted  in  favour  of  the 
respondent : — Held,  that  the  respondent  was 
entitled  to  prove  for  it  against  the  estate  of  the 
debtor.    lb. 

Tmstoo  and  Cestni  qne  Trust  —  Vnantbo- 
riied  Invostment  —  Bankruptcy  of  Trustee  — 
Dealing  by  Cestui  que  Trust  with  Investment 
—  Yaluing  Seeurity — Separate  and  Joint  Es- 
tates ~  Damages.]— Prior  to  the  bankruptcy  of 
Lake,  who  was  a  trustee  of  a  settlement  and 
also  surviving  partner  of  a  firm  of  Lake  &  Lake, 
who  were   solicitors   to  the  trust,  a  sum  of 


I  5,5002.,  part  of  the  trust  funds,  had  been  in- 
vested by  him  or  his  firm  on  a  mortgage  which 
was  not  authorised  by  the  trust.  New  trustees 
of  the  settlement  were  appointed,  who,  without 
any  notice  to  the  trustee  in  bankruptcy,  com- 
promised an  action  brought  by  the  mortgagor 
to  set  aside  the  mortgage.  They  then  claimed 
to  prove  in  the  bankruptcy  against  both  the 
separate  estate  of  Lake  and  the  joint  estate  of 
the  firm,  without  valuing  and  giving  credit  for 
the  benefit  acquired  under  the  compromise : — 
Held,  on  the  equitable  principle  that  a  trustee 
who  has  made  an  unauthorised  investment  is 
entitled  to  an  opportunity  of  taking  to  it  on 
replacing  the  fund,  that  the  trustees  of  the 
settlement,  by  making  the  compromise  without 
the  concurrence  of  the  trustee  in  bankruptcy, 
were  disentitled  to  prove  in  the  present  form, 
but,  semble,  could  put  in  fresh  proofs  for 
damages  for  loss  to  the  trust  estate,  by  the 
improper  investment.  Salmon,  In  re;  Priest 
V.  Uppleby  (42  Gh.  D.  351),  applied.  Lake,  In 
re;  Howe,  ex  parte,  72  L.  J.  K.B.  213;  [1903] 

I  K.B.  439 ;  88  L.  T.  31 ;  51  W.  R.  496— 
Wright,  J. 

Voluntary  Payment  made  to  Creditor  by 
Stranger.]— A  voluntary  payment  by  a  stranger 
to  a  creditor  in  respect  of  a  loss  occasioned  by 
the  debtor  is  not  a  payment  for  which  the 
creditor  is  bound  to  give  credit  in  his  proof. 
Rowe,  In  re;  Derenburg,  ex  parte,  73  L.  J. 
K.B.  594;  [1904]  2  K.B.  483;  91  L.  T.  220; 
52  W.  R.  628;  11  Manson,  130— O.A. 

Withdrawal— Substitution  of  Fresh  Proof.]— 
A  creditor  may  withdraw  his  proof  at  any  time 
before  the  trustee  in  bankruptcy  has  notified 
that  he  has  admitted  or  rejected  it.  Rowe, 
In  re ;  Derenburg,  ex  parte,  73  L.  J.  K.B.  594  ; 
[1904]  2  K.B.  483  ;  90  L.  T.  290;  52  W.  R.  336; 

II  Manson,  130— Buckley,  J.  See  s.c.  in  C.A., 
73  L.  J.  K.B.  594  ;  [1904]  2  K.B.  483 ;  91  L.  T. 
220;  62  W.  R.  628  ;  11  Manson,  130. 


(ii.)  Double  Proof. 

Bills  of  Exchange  —  Valuation  —  Consolida- 
tion of  Debts.] — A  holder  of  two  bills  of  ex- 
change proving  in  the  bankruptcy  of  the  last 
indorser  for  the  aggregate  sum  of  the  two 
amounts  secured  by  the  bills  cannot  retain  a 
surplus  of  over  208.  in  the  pound,  obtained  by 
proving  against  the  estates  of  prior  indorscrs 
of  the  one  bill,  and  attribute  it  to  a  deficiency 
on  the  other  bill,  but  both  biUs  for  the  purposes 
of  proof  must  be  treated  as  constituting  distinct 
transactions,  and  the  surplus  on  the  one  bill 
must  be  brought  into  account  without  regard 
to  the  deficiency  on  the  other  bill.  Morris,  In 
re;  James  v.  London  and  County  Banking  Co., 
67  L.  J.  Oh.  534 ;  [1898]  2  Oh.  413 ;  46  W.  R. 
627 ;  5  Manson,  216— Romer,  J. 


(iii.)  Interest, 

Debt  Carrying  Interest  above  5  per  cent. 
— Scheme  of  Arrangement.] — Section  23  of  the 
Bankruptcy  Act,  1890,  which  provides  that 
where  a  debt "  has  been  proved  "  upon  a  debtor's 
estate,  and  such  debt  includes  interest,  such 
interest  shall,  for  the  purposes  of  dividend,  be 
calculated  at  a  rate  not  exceeding  5  per  centum 
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per  annnmi  without  prejudice  to  the  right  of  a 
creditor  to  receive  out  of  the  estate  any  higher 
rate  of  interest  to  which  he  may  be  entitled 
after  all  the  debts  have  been  paid  in  full,  is  not 
retrospective  in  its  operation  and  does  not  there- 
fore apply  to  the  case  of  a  debt  under  a  scheme 
of  arrangement  which  was  sanctioned  by  the 
Court  before  the  passing  of  the  Act.  A  thlumney 
(Lord),  In  re ;  Wilson  ex  parte,  67  L.  J.  Q.B. 
935 ;  [1898]  2  Q.B.  647 ;  79  L.  T.  303  ;  47  W.  R. 
144;  6  Manson,  322— Wright,  J. 

(iv.)  Set-off, 

Xataal  Datlingi— Adminiftration  Order— 
Debt  beooming  Payable  after  Death  of  Debtor.] 

— Where  there  have  been  mutual  dealiiigs 
between  a  creditor  and  a  debtor,  the  creditor 
is  entitled  as  against  the  trustee  in  the  ad- 
ministralion  of  the  insolvent  debtor's  estate, 
under  section  125  of  the  Bankruptcy  Act,  1883, 
to  set  off  against  his  indebtedness  a  debt  due 
to  him  from  the  insolvent,  although  it  has  only 
ripened  into  a  debt  after  the  insolvent's  death. 
Watkins  v.  Lindsay,  67  L.  J.  Q.B.  362;  5 
Manson,  25 — Wright,  J. 

The  doctrine  established  in  the  case  of  ordi- 
nary administrations  by  Bees  v.  Watts  (25  L.  J. 
Ex.  30;  11  Ex.  410),  Newell  v.  National  Pro- 
vincial Bank  of  England  (45  L.  J.  C.P.  285;  1 
C.P.  D.  496),  and  Oregson,  In  re;  Christison  v. 
Bolam  (57  L.  J.  Ch.  221 ;  36  Ch.  D.  223),  does 
not  apply  in  the  case  of  an  administration  in 
bankruptcy.    16. 

Brewer's  Lease— Eight  to  Set  Off.]— A 

firm  of  brewers  let  a  public-house  on  lease, 
one  of  the  terms  of  which  was  that  all  debts 
due  to  the  landlords  should  be  deducted  out 
of  the  valuation  to  be  paid  by  any  incoming 
tenant,  and  the  landlords  were  by  the  lease 
obliged  to  pay  the  amount  of  the  valuation  at 
the  determination  of  the  tenancy  in  default  of 
finding  another  tenant  able  and  wiling  to  do  .so. 
At  the  date  of  the  act  of  bankruptcy  the  tenant 
was  indebted  to  the  landlords  to  an  amount  of 
about  500L,  and  the  amount  of  the  valuation  as 
subsequently  ascertained  was  about  the  same 
sum : — Held,  that  the  landlords  were  entitled  to 
set  off  the  amount  owing  by  the  tenant  against 
the  sum  due  under  the  valuation.  Bushforth, 
Inre  ;  Holmes,  ex  parte,  95  L.  T.  807 ;  14  Manson, 
135;  23  T.  L.  R.  41— D. 

Time  for  Asoertainlng.]- Under  section 

39  of  the  Bankruptcy  Act,  1883,  the  date  of  the 
receiving  order  is  the  date  to  be  looked  at 
for  the  purpose  of  ascertaining  what  mutual 
debts,  credits,  and  dealings  were  existing  between 
the  bankrupt  and  other  persons.  Daintrey,  In 
re ;  Mant  and  Mant,  ex  parte,  69  L.  J.  Q.B. 
207;  [1900]  1  Q.B.  546;  82L.T.239;  7  Manson, 
107— C.A. 

Debt  Falling  Due  to  Estate  of  Bankrupt 

after  Date  of  EeoelTing  Order  nnder  Contract 
Entered  into  Before.]— A  debt  due  from  the 
bankrupt  to  another  person  before  the  date  of 
the  receiving  order  can  be  set  off  against  a 
debt  falling  due  from  that  person  to  the  bank- 
rupt's estate  after  the  date  of  the  receiving 
order,  but  imder  a  contract  entered  into  before 
and  existing  at  that  dats,    Ih. 


(v.)  Expunging  Proof, 


Applieation  to  Ezpnnge — Assessment  to  In- 
eome  Tax— Power  of  Conrt   to   Beoonsider.] — 

Where  a  debtor  has  been  assessed  to  income 
tax  in  respect  of  profits  which  he  alleges 
he  has  not  earned,  but  has  not  appealed  against 
such  assessment,  it  is  not  competent  to  the 
Court  at  his  instance  in  his  subsequent  bank- 
ruptcy to  go  behind  the  assessment  as  in  the 
case  of  a  judgment,  but  the  Court  will  treat 
the  assessment  as  conclusive.  Calvert,  In  re ; 
Calvert,  ex  parte  (No.  3),  68  L.  J.  Q.B.,  761 ; 
[1899]2Q.  B.  145;  80  L.  T.  504  ;  47  W.R.523; 
6  Manson,  256— Wright,  J. 

Scheme  —  Additional  Proofi  —  Objection  by 
Debtor— Xotion  to  Ezpnnge.]— Where,  after  a 
scheme  has  been  accepted,  additional  proofs  are 
made  to  which  the  debtor  objects  and  the  official 
receiver  refuses  either  to  reject  or  admit  them, 
the  debtor  can  by  leave  apply  by  motion  against 
the  creditors  to  expunge  the  proofs.  Calvert, 
In  re;  Calvert,  ex  parte  (No,  1),  80  L.  T.  268; 
6  Manson,  209— Wright.  J. 

Partly  Secnred  Debt  —  Subsequent  Apprecia- 
tion of  Secnrity— Motion  for  Conditional  Aban- 
donment of  Proof— Liberty  to  Ee-introdnoe  Proof.] 
— Although  a  creditor  in  bankruptcy,  who  has 
tendered  a  proof  of  his  debt,  is  entitled  to  with- 
draw his  proof  before  it  has  been  adjudicated 
upon,  finally  and  unconditionally,  on  the  foot- 
ing, as  it  were,  that  no  such  debt  has  ever 
existed — yet  it  is  in  the  discretion  of  the  Court 
to  refuse  him  permission  to  withdraw  it  con- 
ditionally, or  with  the  reservation  that  he  is  to 
be  at  liberty  to  re-introduce  it  should  occasion 
arise  at  some  subsequent  time.  Clark,  In  re  ; 
Buenos  Ayres  and  Pacific  BaUway,  ex  parte, 
70  L.  J.  K.B.  259 ;  [1901]  1  K.B.  655 ;  84  L.  T. 
208;  49  W.  R.  628;  8  Manson,  136— Wright,  J. 

Seryice  of  Notice  of  Motion  ont  of  the  Juris- 
diction.]— Where  leave  was  given  a  debtor  to 
serve  notices  of  motion  to  expunge  their  proofs 
on  creditors  some  of  whom  were  out  of  the 
jurisdiction,  it  was  directed  that  the  Scotch 
creditors  should  be  served  with  the  notices  of 
motion  by  registered  post,  and  that  the  notices 
of  motion  on  the  creditors  in  Western  Australia 
should  be  served  on  the  solicitors  in  London 
who  had  lodged  their  proofs.  Calvert,  In  re; 
Calvert,  ex  parte  (No.  2),  80  L.  T.  499  ;  6 
Manson,  216— Wright,  J. 


21.  Offences  by  Debtor. 

Failure  by  Debtor  to  Disoorer  Property  to 
Tmstee— Disclosure  by  Debtor  at  PriTate  Meet- 
ing of  Creditors— Admissibility  of  Eridenee.]— 

Evidence  that  a  debtor  at  a  private  meeting  of 
his  creditors  held  shortly  before  his  bankruptcy 
disclosed  all  his  property  is  admissible  for  the 
purpose  of  negativing  any  intent  to  defraud, 
upon  an  indictment  under  section  11,  sub- 
sections 1,  2,  4,  and  6  of  the  Debtors  Act,  1869, 
charg^g  him  with  not  fully  and  truly  dis- 
covering to  the  trustee  in  bankruptcy  lUl  his 
property.  Bex  v.  Wiseman,  71  L.  J.  K.B.  128 ; 
85  L.  T.  791;  50  W.  R.  333;  66  J.  P.  40;  9 
Manson,  12 ;  20  Cox  C.C.  144— C.C.R. 

I     Frandnlent  Debtor— Assignment  for   Bentftt 
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of  Oredit«n — <|iiitti]ig  "Kiiglftnd  with  Property 
IHyiiible  among  Orediton— *' His  property."] — 
A  debtor  exeoated  a  deed  of  assignment  for 
the  benefit  of  his  creditors  whereby  he  conveyed 
and  assigned  all  his  property,  including  snms 
of  money,  to  a  trustee  upon  trust  to  sell,  and 
out  of  the  money  coming  to  his  hands  by  the 
wa3rs  and  means  aforesaid  to  pay  himself  the 
cost  of  carrying  the  deed  into  effect,  and  then 
to  distribute  the  same  among  the  creditors  of 
the  debtor  as  therein  provided.  The  deed  was 
executed  by  the  debtor  and  by  the  trustee,  but 
was  not  executed  by  or  communicated  to  any 
of  the  creditors.  Except  a  sum  of  161Z.,  which 
the  debtor  had  in  his  possession  at  the  date  of 
the  deed  and  which  he  retained,  the  trustee 
took  possession  of  the  debtor's  effects  and 
carried  on  his  business.  Soon  afterwards  the 
debtor  quitted  England,  taking  with  him  120Z., 
part  of  the  sum  of  161Z.  Within  four  months 
afterwards  he  was  adjudicated  a  bankrupt: — 
Held,  that  the  120Z.  was  part  of  "  his  propertv  " 
which  ought  by  law  to  be  divided  amongst  his 
creditors  within  the  meaning  of  section  12  of 
the  Debtors  act,  1869,  and  that  he  was  rightly 
convicted  of  a  felony  under  that  section.  Reg. 
V.  Creese  (48  L.  J.  M.C.  51 ;  L.  B.  2  C.C.R.  105) 
distinguished.  Rex  v.  Humphris,  73  L.  J.  K.B. 
464;  [1904]  2  K.B.  89 ;  90  L.  T.  656  ;  52  W.  R. 
691;  68  J.  P.  826;  11  Manson,  139;  20  Cox 
C.C.  620;  20  T.  L.  R.  425— C.C.R. 

VnditdUtfged  Bankmpt— Obtaining  Credit — 
KaziiBiim  Pnniihment.] — By  section  31  of  the 
Bankruptcy  Act,  1883,  where  an  undischarged 
bankrupt  obtains  credit  to  the  extent  of  201.  or 
upwards  from  anv  person  without  informing 
such  person  that  he  is  an  undischarged  bank- 
rupt, **he  shall  be  guilty  of  a  misdemeanour, 
and  may  be  dealt  with  and  punished  as  if  he 
had  been  guilty  of  a  misdemeanour -under  the 
Debtors  Act  1869"  .  .  .  .—Held,  that  the  sec- 
tion  refers  to  the  class  of  misdemeanours  men- 
tioned in  section  13  of  the  Act  of  1869,  and  not 
to  the  class  enumerated  in  section  11,  and  that 
therefore  the  maximum  punishment  which  can 
be  inflicted  upon  a  prisoner  convicted  imder 
section  31  is  imprisonment  for  one  year  with 
hard  labour.  Rex  v.  Turner,  73  L.  J.  K.B.  46 ; 
[1904]  1  K.B.  181 ;  89  L.  T.  676 ;  52  W.  R.  214 ; 
68  J.  P.  16;  20  Cox  C.C.  690;  20  T.  L.  R.  67— 
C.CJi. 

Pnrehase  of  Ooodi  on  Credit— Fraudulent  In- 
tention of  Debtor— Tender*!  Bight  to  Diiai&nn 
Oontraot— Be-taking  Posiotiion  of  Ooodi  after 
Votiee  of  Aet  of  Bankruptcy— Title  of  Trustee.]— 
When  goods  have  been  purchased  on  credit  by 
a  debtor  with  the  fraudulent  intention  of  not 
paying  for  them,  the  vendor,  on  discovering 
this  fact,  is  entitled  to  disaffirm  the  sale  within 
a  reasonable  time  and  re-take  possession  of  the 
goods,  although  he  has  knowledge  of  the  com- 
mittal of  an  act  of  bankruptcy  by  the  debtor. 
Eastgate,  In  re ;  Ward,  ex  parte,  74  L.  J.  K.B. 
324;  [1905]  1  K.B.  465;  92  L.  T.  207;  53 
W.  R.  432;  12  Manson,  11;  21  T.  L.  R.  198— 
Bigham,  J. 

The  title  of  the  trustee  in  bankruptcy  to  the 
goods  which  he  finds  in  the  bankrupt's  possession 
is  subject  to  the  rights  of  third  parties,  including 
that  of  the  vendors  of  the  goods,  to  disaffirm  the 
contract.    Ih. 

ProMOution  of  Bankrupt— Sanetion  of  Com- 


mitteo  of  Inspeetion— Bo  Order  of  Court  to 
ProMCute— Costs.] — A  trustee  in  bankruptcy, 
with  the  sanction  of  the  committee  of  inspec- 
tion but  without  leave  of  the  Court,  prosecuted 
the  bankrupt  for  an  offence  under  section  11  of 
the  Debtors  Act,  1869,  upon  which  he  was  tried 
and  acquitted : — Held,  that  the  trustee  was  not 
entitled  to  the  costs  of  the  prosecution  out  of 
the  estate,  so  far  as  they  were  increased  by  his 
not  having  obtained  the  leave  of  the  Court. 
Howes,  In  re;  White,  ex  parte,  71  L.  J.  K.B. 
705;  [1902]  2  K.B.  290;  9  Manson,  252— 
Wright,  J. 

Diieharge— Cflbnoes  under  Debtors  Act,  1869 
— "  SpeeiiS  reasons  "—Statement  ol]— Section  8, 
sub-section  2  of  the  Bankruptcy  Act,  1890,  pro- 
vides that  on  an  application  by  a  bankrupt  for 
his  discharge  *Hhe  Court  shall  refuse  the  dis- 
charge in  all  cases  where  the  bankrupt  has 
committed  any  misdemeanour  under  the  Debtors 
Act,  1869,  .  .  .  unless  for  special  reasons  the 
Court  otherwise  determines,  and  shall  on  proof 
of  any  of  the  facts  hereinafter  mentioned,'* 
either  (inter  aHAa)  refuse  the  discharge  or  sus- 
pend the  discharge  for  a  period  of  not  less  than 
two  years : — Held,  that  the  Judge  in  granting 
a  discharge  under  the  section  to  a  bankrupt 
who  has  committed  a  misdemeanour  under  the 
Debtors  Act,  1869,  must  state  in  his  judgment 
the  "  special  reasons  "  which  determine  him  to 
grant  the  discharge.  Stevens,  In  re ;  Board  of 
Trade,  ex  parte,  67  L.  J.  Q.B.  932;  [1898] 
2  Q.B.  496 ;  79  L.  T.80;  47  W.R.61 ;  6  Manson, 
222— D. 

The  fact  that  the  jury  recommended  the 
bankrupt  to  mercy  is  not  a  ** special  reason" 
within  the  meaning  of  the  statute.    16. 

Jurisdiotitn  of  Court  to  decline  to  Consider 

Bc^ort.] — When  the  official  receiver  makes  a 
report  to  the  Court  under  section  16  of  the 
Debtors  Act,  1869,  as  amended  by  section  164 
of  the  Bankruptcy  Act,  1883,  stating  that  in  his 
opinion  the  bankrupt  has  committed  an  offence, 
but  does  not  ask  for  an  order  to  prosecute  the 
bankrupt,  it  is  not  competent  for  the  Court  to 
refuse  to  allow  the  report  to  be  filed  or  to  take 
it  intq  consideration  upon  the  ground  that  no 
application  is  made  for  leave  to  prosecute.  The 
Court  may  decline  to  make  any  immediate 
direction  on  the  point,  but  must  consider  the 
report.  Dunn,  In  re  ;  OfficicU  Receiver,  ex  parte, 
71  L.  J.  K.B.  83 ;  [1902]  1  K3.  107 ;  85  L.  T. 
567 ;  60  W.  R.  183 ;  9  Manson,  1— C.A. 

Statement  of  AiEEdrt— Admissibility  in  Criminal 
Proceedings.] — See  Crimhtal  Law. 

22.  Arrest  of  Debtor. 

''Wftere  debtor  has  abseonded  or  is  about 
to  abfoond."] — The  Court  has  power,  under 
section  25,  sub-section  1  (a)  of  the  Bankruptcy 
Act,  1883,  taken  with  section  7  of  the  Bank- 
ruptcy Act,  1890,  to  order  a  warrant  to  issue 
for  the  arrest  of  a  debtor  when  it  appears 
to  the  Court  that  there  is  probable  reason 
for  believing  that  he  has  absconded  or  is  about 
to  abscond ;  and  the  words  '^  has  absconded," 
when  taken  in  conjunction  with  the  words 
"about  to  abscond,"  are  without  limitation 
as  to  time,  and  mean  has  absconded  before, 
or  is  about  to  abscond  after,  a  notice  of  bank- 
ruptcy has  been  issued  or  a  petition  presented 


Digitized  by  LjOOQIC 


147 


BANKRUPTCY. 


148 


by  or  against  him.  Reg.  v.  Northallerton  County 
Court  Judge,  68  L.  J.  Q.B.  24 ;  [1898]  2  Q.B. 
680;  79  L.  T.  327;  47  W.  R.  68;  5  Manson, 
300— O.A.  See  s.c.  sub  nom.  Skinner  v.  Same, 
inH.L.,jpo«^col.  160. 

Bond  to  Seenre  Attandaaoa  for  Xzamina- 
tion— Boleate  of  Debtor  >- Failure  to  Attend— 
Estreated  Bond  —  Destination  of  Prooeeds.]  — 
Where  a  debtor,  arrested  under  section  25  of 
the  Bankruptcy  Act,  1883,  for  failing  to  attend 
an  examination  ordered  by  the  Court,  has  been 
released  on  giving  a  bond  with  sureties  for  his 
appearance  for  examination  and  attendance 
upon  the  official  receiver  as  and  when  required, 
and  the  bond  is  subsequently  estreated  by  reason 
of  his  failure  to  attend,  the  proceeds  of  the  bond 
will,  as  a  general  rule,  go  to  the  debtor's  estate, 
and  not  to  the  Grown.  In  any  exceptional 
case  the  Registrar  in  bankruptcy  may  apply  to 
the  Judge  as  to  the  application  of  the  money. 
Gordon,  In  re ;  Salmond,  In  re,  72  L.  J.  K.B. 
687  ;  [1903]  2  K.B.  164 ;  89  L.  T.  25  ;  10  Man- 
son,  253— Wright,  J. 

Form  of  Bond.] — Form  of  bond  to  be 

given  to  the  senior  Registrar  in  bankruptcy  for 
the  time  being  approved.    lb. 


23.  Disqualification  by  Bankruptcy. 

Ck>nntj  Oonrt — Composition  with  Creditors — 
DisqnaliUkation  of  Gnudians.]— iS^e  Poor  Law. 

Forfeiture  of  Life  Interest.]— 5««  Condition. 

Xember  of  Urban  Cooncil.] — See  Marginson  v. 
Tildsley,  post,  Local  Government. 


24.  Discharge  of  Bankrupt. 

AppUeation  for— Transfer  firom  Begistrar  to 
Judge  in  Bankmptoj.] — The  fact  that  a  bank- 
rupt's  application  for  his  discharge  raises  issues 
of  great  importance  is  a  good  and  sufficient  reason 
for  transferring  the  hearing  of  such  application 
from  the  Registrar  to  the  Judge  sitting  in*  bank- 
ruptcy. The  fact  that  the  Registrar  has  been 
concerned  in  the  making  of  the  order  for  the 
prosecution  of  the  bankrupt  for  offences  com- 
mitted under  the  Debtors  Act,  1869,  does  not 
prevent  the  Registrar  from  determining  the 
bankrupt's  application  for  his  discharge  on  its 
merits,  and  does  not  constitute  a  sufficient 
reason  for  transferring  the  hearing  of  such  an 
application  to  the  Judge.  HooUy,  In  re; 
Hooley,  ex  parte  (No,  2),  80  L.  T.  496 ;  6  Manson, 
176— Wright,  J. 

Assets  not  Equal  to  lOs.  in  the  Pound— Burden 
of  Proof— Opposition— Official  Beeeiver's  Beport.] 
— Upon  an  application  by  a  bankrupt  for  an 
order  of  discharge  the  onus  lies  upon  the  person 
opposing  the  grant  of  the  discharge  to  prove 
the  facts  which  entitle  the  Court  under  section 
8,  sub-sections  2  and  8  of  the  Bankruptcy  Act, 
1890,  to  refuse  or  suspend  the  discharge.  The 
official  Receiver's  report  is,  however,  by  sub- 
section 5,  made  prima  facie  evidence,  if  there 
is  any  definite  finding  thereon.  Yan  Laun,  In 
re  ;  International  Assets  Co.,  ex  parte,  23  T.  L.  R. 
371— C.A. 


Liquidation  by  Arrangement— Aftor-aeqnixed 
Property— Bequest  to  Debtor— Bight  of  Ezeeu- 
tors  to  Betain  Debt.]  —  Section  54  of  the 
Bankruptcy  Act,  1869,  which  contains  pro- 
visions dealing  with  the  sttUu^  of  undischarged 
bankrupts,  applies  to  liquidating  debtors. 
Williams,  Ex  parte  (44  L.  J.  Bk.  122;  L.  R. 
20  Eq.  743),  followed.  Powell,  In  re;  Powell 
V.  Powell,  11  Manson,  22 ;  20  T.  L.  R.  374— 
Swinfen  Eady,  J. 

Prior  to  1882  a  father  had  lent  his  son  various 
sums  of  money,  amounting  in  the  whole  to 
1,133Z.,  for  which  the  son  had  given  him  a  bill 
of  sale  on  his  furniture.  In  1882  the  son  filed 
a  petition  under  the  Bankruptcy  Act,  1869,  for 
liquidation  of  his  affairs  by  arrangement.  In 
1883  the  liquidation  was  closed,  but  the  creditors 
refused  to  grant  the  son  his  discharge.  The 
father  sold  the  property  comprised  in  the  bill 
of  sale  for  182Z.,  but  did  not  prove  in  the  liqui- 
dation for  the  balance  of  his  debt.  In  1903  the 
father  died,  having  by  his  will  bequeathed  to 
the  son  a  share  of  his  residuary  estate,  which 
amounted  to  about  2,000i.  The  executors 
claimed  to  retain  the  balance  of  the  debt  out  of 
the  son's  share  i^Held,  that  section  54  of  the 
Act  of  1869  applied,  that  the  debtor  not  having 
obtained  his  discharge  the  balance  of  the  debt 
was  a  subsisting  debt,  and  that  the  debtor  must 
therefore  bring  it  into  account,  together  with 
interest  thereon,  from  the  expiration  of  three 
years  from  the  close  of  the  liquidation  until 
distribution.    lb. 

Suspending  Discharge  —  Bankrupt  without 
Xeans  or  Prospeets.]— An  order  suspending  a 
bankrupt's  discharge  until  a  dividend  of  10s.  in 
the  pound  has  been  paid,  ought  not  to  be  made 
unless  there  is  a  reasonable  prospect  that  sonae 
funds  or  property  will  be  forthcoming,  and  will 
be  available  for  payment  of  the  debts  of  the 
bankrupt.  Marley,  In  re ;  Marley,  ex  parte,  82 
L.  T.  692— D. 

Misdemeanour  by  Bankrupt— *' Speeial  Bea- 
sons  ''—Suspension  of  Discharge.]- A  bankrupt 
was  convicted  at  the  Central  Criminal  Court 
of  a  misdemeanour  under  sub-sections  9  and 
10  of  section  11  of  the  Debtors  Act,  1869,  in 
having  within  four  months  of  his  bankruptcy 
made  false  entries  in  his  books  with  intent  to 
conceal  the  true  state  of  his  affairs.  The  Judge 
who  tried  the  case  postponed  sentence  till  the 
following  sessions,  the  bankrupt  being  in  the 
meantime  kept  in  custody,  and  then  he  released 
the  bankrupt  on  his  own  recognisances  in  50^ 
for  his  appearance  to  hear  judgment.  The 
transaction  to  which  this  conviction  related  was 
subsequently  challenged  by  the  trustee,  on  the 
ground  of  its  being  a  fraudulent  preference,  but 
Wright,  J.,  held  that  it  did  not  amount  to 
that : — Held,  without  giving  any  decision  as  to 
what  in  general  would  constitute  **  special 
reasons  "  within  section  8,  sub-section  2  of  the 
Bankruptcy  Act,  1890,  that  the  way  in  which 
the  Judge  at  the  trial  dealt  with  the  case  and  the 
light  thrown  upon  the  debtor's  conduct  by 
the  decision  of  Wright,  J.,  constituted  special 
reasons  within  the  sub-section  for  hearing  the 
bankrupt's  application  for  a  discharge.  Solo- 
mons, In  re,  73  L.  J.  K.B.  55 ;  [1904]  1  K.B. 
106;  89  L.  T.  637;  62  W.  R.  473;  10  Manson, 
369— C.A. 

Per  Vauqhan  Williams,  L.J. — It  does  not 
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follow  from  the  fact  that  the  Jadge  who  has 
tried  a  case  of  misdemeanour  under  the  Debtors 
Act,  1869,  thinks  that  there  are  circumstances 
connected  with  the  offence  which  go  in  mitiga- 
tion of  it,  that  the  bankrupt  is  entitled  to  his 
discharge  at  once.  The  intention  of  the  Act  is 
that  there  should  be  a  period  of  probation,  so 
that  the  Court  may  be  able  to  judge  from  his 
conduct  during  that  time  whether  or  no  he 
ought  to  be  allowed  again  the  ordinary  rights  of 
trading.    lb. 

Per  RoMBR,  L.J. — On  hearing  an  application 
for  discharge  on  the  ground  of  special  reasons 
the  Court  ought  not  to  disregard  the  conduct  of 
the  bankrupt  in  the  bankruptcy,  and.  especially 
with  reference  to  the  act  of  misdemeanour  of 
which  he  may  have  been  guilty.    Ih, 

Diieharge  Conditional  on  Bankntpt  Consenting 
to  Jodffment— Beftual  to  Content— Be-lioaring.] 
— ^The  bankrupt  was  a  captain  in  the  army  with 
no  means  but  his  pay,  and  his  insolvency  was 
due  to  damages  given  against  him  in  an  action 
for  breach  of  promise  of  marriage,  the  plaintiff 
being  the  only  creditor.  The  Registrar  made 
an  order  for  the  bankrupt's  discharge  on  con- 
dition of  his  consenting  to  judgment  for  600Z. 
being  entered  against  him,  to  which  he  refused 
hia  consent.  On  a  re-hearing  of  his  application 
for  a  discharge  imder  rule  240,  sub-nile  3,  the 
Be^trar  substantially  repeated  his  former 
order.  The  bankrupt  appealed,  and  asked  for 
an  order  suspending  his  discharge  for  two  years 
only  under  section  8,  sub-section  2  (ii.) : — Heldj 
that,  though  the  bankrupt  was  not  entitled  to 
such  an  order  as  of  right,  it  was  a  proper  order 
to  make  under  all  the  circumstances  of  the 
case.  Oaskell,  In  re ;  Oaskelly  ex  parte,  73 
L.  J.  K.B.  666;  [1904]  2  K.B.  478;  91  L.  T. 
221 ;  11  Manson,  125 ;  20  T.  L.  R.  469— C.A. 

Conditional  Disoharge  on  Payment  by  Bank- 

rnpt.] — ^The  Court  suspended  the  bankrupt's 
discharge  for  two  years,  subject  to  the  con- 
dition that,  after  setting  aside  500Z.  a  year  out 
of  his  earnings  for  his  own  support,  he  should 
pay  the  surplus,  if  any,  to  the  trustee  until  the 
creditors  received  lOs.  in  the  pound  on  their 
debts.  DaUmeyer,  In  re;  Dallmeyerj  ex  parte, 
22  T.  L.  R.  445— C.A. 

Bevoeation  —  Defanlt  —  Jnriidiotion.]  —  A 
debtor,  having  been  adjudicated  bankrupt,  had 
applied  for  his  discharge,  which  was  gianted  by 
an  order  made  under  section  8,  sub-section  2  (iv.) 
of  the  Bankruptcy  Act,  1890,  conditional  on  his 
consenting  to  judgment  being  entered  against 
him  for  the  amount  due  from  him ;  and  by  the 
same  order  he  was  ordered  to  pay  the  amount 
by  instalments.  The  debtor  having  made  default 
in  payment  of  the  instalments,  notwithstand- 
ing an  intermediate  order  for  payment  of  all 
arrears, — Held,  that  the  Court  had  ample  juris- 
diction under  section  104  of  the  Bankruptcy 
Act,  1883,  to  rescind  or  vary  the  order  of  dis- 
charge, which  was  conditional  not  merely  on 
the  consenting  to  judgment,  but  also  on  the 
performance  of  it  by  payment  of  the  instal- 
ments. Summers,  In  re ;  Official  Beceiver,  ex 
parU,  76  L.  J.  K.B.  707;  [1907]  2  K.B.  166; 
96  L.  T.  791 ;  14  Manson,  101 ;  23  T.  L.  R.  465 
— Bigham,  J. 

Conient  to  Judgment  Payable  bj  Annual  In- 


stalments—Xodifleation  of  Terms.]— An  appli- 
cation  to  the  Court  after  the  expiration  of  two 
years  from  the  date  of  an  order  of  discharge 
under  the  Bankruptcy  Act,  1883,  s.  28,  sub-s.  2, 
to  modify  the  terms  of  the  order,  should  be 
made  by  the  bankrupt,  and  not  by  the  trustee. 
Roberts  d  Co.,  In  re ;  Bomoline  Manufacturing 
Co.,  ex  parte,  73  L.  J.  K.B.  724 ;  [1904]  2  K.B. 
299 ;  91  L.  T.  222 ;  11  Manson,  134 ;  20  T.  L.  R. 
474~C.A. 

The  bankrupt  is  not  disqualified  from  making 
such  an  application  by  the  mero  fact  that  he 
has  failed  to  comply  with  the  requirements 
of  rule  244  of  the  Bankruptcy  Rules,  1886  to 
1890,  requiring  him  to  render  accounts  of  his 
after-acquired  property.    lb. 

The  Court  will  modify  the  terms  of  the  order 
for  the  bankrupt's  discharge  where  on  the 
evidence  there  is  no  reasonable  probability  of 
his  being  in  a  condition  to  comply  with  the 
terms  of  the  order  originally  made.    lb. 


25.  The  Coubt  in  Bankruptcy. 

County  Court— Jnrisdiotion— Matter  not  arising 
out  of  the  Bankruptcy— Amount  in  Dispute  Ex- 
ceeding 200Z.] — A  County  Court  Judge  has  not 
jurisdiction  (except  by  consent)  under  section 
102,  sub-section  1  of  the  Bankruptcy  Act,  1883, 
to  refer  a  claim  exceeding  2002.  not  arising  out 
of  the  bankruptcy  to  his  Registrar,  to  ascertain, 
by  taking  an  account,  the  amount  really  due. 
Healey,  In  re ;  Healey,  ex  parte,  93  L.  T.  704— D. 

Judge  Exercising  Bankruptcy  Jurisdiction 

— Certiorari.] — ^A  County  Court  Judge  exercising 
bankruptcy  jurisdiction  under  the  Bankruptcy 
Acts,  and  acting  within  that  jurisdiction,  has  aU 
the  powers  of  a  Judge  of  the  High  Court  exer- 
cising his  jurisdiction,  and  so  long  as  such 
County  Court  Judge  is  exercising  bankruptcy 
jurisdiction  the  remedy  by  which  to  question  an 
order  made  by  such  Judge  when  exercising  such 
jurisdiction,  ii  such  order  requires  alteration  or 
amendment,  is  by  application  to  the  Judge  him- 
self, sitting  in  bankruptcy,  and  not  by  certiorari 
to  'bring  up  the  order  into  the  Queen's  Bench 
Division.  Skinner  v.  Northallerton  County 
Court  Judge,  68  L.  J.  Q.B.  896;  [1899]  A.C. 
439 ;  80  L.  T.  814 ;  63  J.  P.  756 ;  6  Manson,  274 
— H.L.  (E.)  Affirming,  Beg.  v.  Northallei'ton 
County  Court  Judge,  supra,  col.  147. 

Appeal  from— Amount  not  Exceeding  60/. 

— Leave  toAppeal— High  Court— Jurisdiction.] — 
As  the  word  "  Court "  in  Bankruptcy  Rule  129 
means  the  original  Court  exercising  jurisdiction 
in  bankruptcy,  an  appeal  cannot  be  brought 
from  the  order  of  a  County  Court  relating  to 
property  not  exceeding  501.  in  value  except  by 
leave  of  that  Court,  and  the  High  Court  cannot 
give  leave  to  appeal  when  it  has  been  refused 
by  the  County  Court.  Everson,  In  re ;  Official 
Beceiver,  ex  parte,  74  L.  J.  K.B.  38 ;  [1904]  2 
K.B.  619 ;  91  L.  T.  81 ;  52  W.  R.  656 ;  11 
•Manson,  339— D. 

Decree  for  Foreclosure— Power  toKake.]— 

By  consent  of  parties,  the  Bankruptcy  Court  will, 
in  a  proper  case,  make  a  decree  for  accounts  and 
foreclosure  usual  in  a  foreclosure  action  in  the 
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Chancery  Divigion.    Salmon,  In  re ;  Trustee,  ex 

rte,  72  L.  J.  K.B.  125;  [1903]  1  K.B.  147;  87 
T.  654;  51  W.  R.   288;  10  Manaon,  22— 
Wright,  J. 

26.  Costs. 

Taxation— Partiet  LitigatiiLg  with  Tnutee— 
Beriow  at  Instance  of  Board  of  Trade.]~Hu]e 
124  of  the  Bankruptcy  Rules,  1886  and  1890, 
which  provides  that  "  where  any  bill  of  costs, 
charges,  fees,  or  disbursements  of  any  solicitor, 
manager,  accountant,  auctioneer,  broker,  or 
other  person  has  been  taxed  by  a  Registrar  of 
a  County  Court,  the  Board  of  Trade  may  require 
the  taxation  to  be  reviewed  by  a  Bankruptcy 
Taxing  Master  of  the  High  Court,"  applies  only 
to  the  costs  of  persons  employed  by  the  trustee 
in  the  bankruptcy,  and  not  to  the  costs  of 
persons  litigating  with  the  trustee  outside  the 
bankruptcy.  Hunt,  In  re ;  Board  of  Trade,  ex 
parte,  67  L.  J.  Q.B.  247  ;  [1898]  1  Q.B.  287;  46 
W.  R.  384 ;  4  Manson,  815— Wright,  J. 

Bolioitor  to  Tnutoo.]  —  See  supra,  The 

Tbusteb. 

BiU  of  Sale— Bankmptey  of  Chraator— Coste 
of  Preparation  and  Bedemption.]— The  grantor 
of  a  bill  of  sale  became  bankrupt,  and  the 
grantee,  having  sold  the  chattels  therein  com- 
prised, realised  a  sum  more  than  sufficient  to 
discharge  the  amount  secured  by  the  bill  of 
sale.  By  an  antecedent  agreement  the  grantor 
was  liable  to  pay  all  the  expenses  of  the  bill  of 
sale,  and  the  grantee  now  claimed  to  deduct  out 
of  the  fund  in  his  hands  his  solicitor's  costs  in 
connection  with  the  preparation  and  redemption 
of  the  bill.  The  official  receiver,  as  trustee, 
having  paid  the  costs  under  protest,  moved  in 
the  bai:3uruptcy  for  a  declaration  that  certain 
heads  of  these  costs  could  not  be  charged: — 
Held,  that  the  Court  having  jurisdiction  in  the 
bankruptcy  had  a  discretionary  power  under  the 
Bankruptcy  Act,  1883,  s.  102,  to  tax  the  costs  of 
the  grantee's  solicitor,  and  that  the  third-party 
taxation  provided  by  the  Solicitors  Act,  1848, 
s.  38,  did  not  exclude  this  discretionary  juris- 
diction. Ford,  In  re ;  Official  Receiver,  ex  parte, 
84  L.  T.  329— D. 

Ooits  of  SoUcitors  to  Traitee  « Bealising 
asMts  "— <' Ooetf  of  Petitioner  "—Be-hearing 
and  Appeal— Priorities.]— The  "  taxed  costs  of 
the  petition"  payable  under  rule  125  of  the 
Bankruptcy  Rules,  1886,  will  include  the  costs 
of  a  re-hearing  of  the  petition  and  an  appeal 
therefrom,  and  will  be  payable  according  to  the 
rule  in  priority  to  the  general  disbursements  of 
a  trustee,  other  than  those  actually  incurred  in 
realising  the  assets  of  the  debtor.  Bright,  In 
re ;  Wingfleld  d  Blew,  ex  parte,  72  L.  J.  K.B. 
287;  [1903]  1  K.B.  735;  10  Manson,  31— 
Wright,  J. 

Proeeedings  taken  in  Fame  of  Official  Be- 
eeiver— Taxation- Bemittion  to  Allow  Official 
BeceiTer  to  be  Bepreiented.]— A  litigant  was 
allowed  to  take  proceedings  in  the  name  of  the 
official  receiver.  They  were  unsuccessful,  and 
costs  were  given  against  the  official  receiver. 
The  indemmty  given  by  the  litigant  proved  to 
be  insufficient.  No  notice  of  taxation  was  given 
to  the  official  receiver,  and  he  was  unrepre- 


sented except  by  the  solicitor  for  the  litigant : — 
Held,  that  the  bill  ought  to  be  remitted  for 
re-taxation.  Dillon,  In  re-.  Official  Receiver, 
exparU,  88  L.  T.  127— Wright,  J. 

Secnzity  for  Coiti  —  Applicant  Besident 
Abroad.] — ^The  jurisdiction  to  order  an  appli- 
cant resident  abroad  to  give  security  for  costs 
ought  only  to  be  exercised  in  extreme  cases, 
and,  in  the  absence  of  any  evidence  of  inability 
to  pay,  an  order  ought  to  be  refused.  Pilling, 
In  re ;  Chapman,  ex  parte,  94  L.  T.  682— 
Bigham,  J. 

Action  byBankmpt- Bemitted  to  Oonnty 

Coiat.]—See  ool.  603. 


27.  Appeal. 

Appeal  txmn  Oonnty  Oonrt— Amount  not  Ex- 
ceeding 602.— Leave  to  Appeal— High  Oonrt — 
Jurisdiction.] — As  the  word  "  Court "  in  Bank- 
ruptcy Bule  129  means  the  original  Court 
exercising  jurisdiction  in  bankruptcy,  an  appeal 
cannot  be  brought  from  the  order  of  a  County 
Court  relating  to  property  not  exceeding  50^  in 
value  except  by  leave  of  that  Court,  and  the 
High  Court  cannot  give  leave  to  appeal  when  it 
has  been  refused  by  the  County  Court.  Everaon, 
In  re;  Official  Receiver,  ex  parte,  74  L.  J. 
K.B.  38;  [1904]  2  K.B.  619;  91  L.  T.  81; 
52  W.  R.  656 ;  11  Manson,  389— D. 

Deposit  at  Seonrity  for  Costs — Costs  of  Ap- 

pUeation  to  Dispense  with  Deposit.] — ^The  security 
for  costs  which  appellants  are  required  to  lodge 
by  rule  131  of  the  Bankruptcy  Bules,  1886,  is 
security  for  all  costs  in  relation  to  the  appeal. 
Costs  ordered  to  be  paid  by  the  appellant  upon 
his  application  to  dispense  with  the  payment  of 
the  deposit  are  on  taxation  properly  deducted 
out  of  the  deposit.  Child,  In  re;  Child,  ex 
parU,  84  L.  T.  326;  49  W.  R.  447— Wright,  J. 

SmaU  Amount  InvdlTed.]  —  Observa- 
tions on  appeals  in  bankruptcy  where  the 
subject-matter  of  the  appeal  is  of  small  value 
compared  with  the  costs  incurred. — Per  Boicer, 
L.J.  Bastable,  In  re;  Trustee,  ex  parte,  70 
L.  J.  K.B.  784;  [1901]  2  K.B.  518;  84  L.  T. 
825 ;  49  W.  R.  561 ;  8  Manson,  239— C.A. 

Eridence  —  Judge's    Vote  —  Shorthand 

Writer's  Transcript.]  —  On  the  hearing  of  an 
appeal  the  Judge's  note  may,  by  special  order, 
be  supplemented  on  vital  points  by  a  transcript 
of  a  shorthand  writer's  note,  but  the  whole  of  the 
shorthand  writer's  note  ought  not  to  be  referred 
to.  Sprange,  In  re ;  Official  Receiver,  ex  parte, 
77  L.  T.  808 ;  4  Manson,  335— D. 

Dispensing  with  Security.]— Where  there 

is  no  respondent  to  an  appeal,  the  Court  will 
dispense  with  the  security  required  by  rule  181. 
Garrard,  In  re,  92  L.  T.  779— D. 

Appeal  to  Court  of  Appeal— Service  of  Votiee.] 

—See  Appbai.. 


28.  SumcABY  Admikistration. 

Claim  for  over  S002.  not  Arising  out  of  the 
Bankruptcy— Jurisdiction.]— An  order  for  sum- 
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marv  administration  having  been  made  under 
section  121  of  the  Bankruptoy  Act,  1888,  the 
official  receiver  applied  to  the  County  Court 
Judge  for  an  order  against  a  third  party  to  pay 
him  S431, 14s.  This  claim  did  not  arise  out  of 
the  bankruptcy : — Held,  that  the  County  Court 
had  no  junsdiction.  The  jurisdiction  is  the 
same  in  summary  as  in  ordmary  bankruptcies. 
Bule  273  does  not  afEect  the  right  of  third 
parties  to  claim  the  protection  given  by  section 
102  of  the  Bankruptcy  Act,  1883.  BiUing,  In  re ; 
Official  Receiver,  exparU,  86  L.  T.  689— D. 

Beleue  of  Offleial  Beoeiver— Appointment  by 
Groditon  of  How  Tmstee.]— Where  the  official 
receiver,  acting  as  trustee  in  a  summary  ad- 
ministration in  bankruptcy,  has  been  released, 
the  creditors  have  no  power  to  appoint  a  new 
trustee  for  the  purpose  of  any  future  adminis- 
tration of  the  estate,  but  the  official  receiver 
continues  to  act.  Leach,  In  re;  Barnes,  ex 
parte,  69  L.  J.  Q.B.  931 ;  [1900]  2  Q.B.  649 ;  83 
L.  T.  222;  49  W.  R.  76;  7  Manson,  384— 
Wright,  J. 


29.  ADMimsTBATiON  Obdeb. 

Judgment  for  Debt  Inonrred  Sabieqaently  to 
Qrd«r---8ta7  of  Ezeention  on  Judgment.]— Section 
122,  sub-section  5  of  the  Bankruptcy  Act,  1883, 
which  provides  that,  during  the  continuance  of 
an  administration  order,  **no  creditor  shall 
have  any  remedy  against  the  person  or  property 
of  the  debtor,"  in  respect  of  a  debt  which  the 
debtor  has  notified  to  a  County  Court,  **  except 
with  the  leave  of  that  county  court,  and  on 
such  terms  as  that  court  may  impose,'*  applies 
to  subsequent  creditors  as  well  as  to  creditors 
before  the  date  of  the  order.  Therefore,  a 
creditor  whose  debt  has  been  incurred  after  and 
without  notice  of  the  date  of  the  administra- 
tion order  is  only  entitled  to  be  scheduled  as 
a  creditor  under  the  order,  imless  the  Court  in 
its  discretion  gives  him  leave  to  issue  execution, 
or  the  order  has  been  set  aside  or  rescinded. 
Frank,  In  re  ([1894]  1  Q.B.  9),  not  foUowed. 
Pearson  v.  Wilcock,  75  L.  J.  K.B.  717 ;  [1906] 
2  K.B.  440;  95  L.  T.  531 ;  13  Manson,  214 ;  22 
T.  L.  R.  653— C.A. 


30.  Administbation  of  Insolvent  Estates. 

Betaiaer— Ezeentor'B  Debt  Ezeeeding  Aeaets— 
Bealiiation— Betainer  in  Specie.] — An  executor 
whose  debt  largely  exceeds  the  value  of  his 
testator's  estate  may  retain  the  entire  assets  in 
specie  without  first  realising  them.  Wood- 
ward V.  Darcey  {Lord)  (1  Plowd.  184)  and 
Chapman  v.  Turner  (9  Mod.  268;  s.c.  Vin. 
Abr.  "  Executor,"  D  2,  p.  71)  discussed.  Gilbert, 
In  re;  Gilbert,  ex  parte,  67  L.  J.  Q.B.  229; 
[1898]  1  Q.B.  282 ;  77  L.  T.  775 ;  46  W.  R.  351 ; 
4  Manson,  337— Wright,  J. 

Where  therefore  a  trader  died  insolvent  and 
indebted  to  his  executrix  in  a  sum  of  870Z.,  and 
leaving  assets  valued  at  3002.,  and  the  executrix 
had,  prior  to  the  making  of  an  administration 
order  under  section  125  of  the  Bankruptcy  Act, 
1883,  asserted  her  right  to  retail  the  assets  in 
specie,  the  Court  held  she  was  entitled  under 
the  ciroumstanoes  to  do  so.    lb. 


Asioti  Paid  to  Offleial  Beo«iTer  under  Mis- 
take of  Law— Bight  to  Beeoyer.]— The  mere  fact 
of  payment  of  assets  collected  by  an  executor  into 
the  hands  of  an  official  receiver  acting  as  trustee 
under  an  administration  order  in  bankruptcy 
does  not  necessarily  bar  the  executor's  right  of 
retainer.  Rhoades,  In  re;  Rhoades,  ex  parte, 
68  L.  J.  Q.B.  804  ;  [1899]  2  Q.B.  347 ;  80  L.  T. 
742 ;  47  W.  R.  661 ;  6  Manson,  277— C.A. 

.An  insolvent  debtor  died  indebted  to  his 
executrix  in  a  sum  of  604Z.  The  executrix  got 
in  the  estate  and  paid  the  money  into  a  bank 
in  her  own  name.  An  order  was  subsequently 
made  for  the  administration  in  bankruptcy  of 
the  debtor's  estate.  Thereupon  the  official 
receiver  required  the  executrix  to  pay  over  to 
him  the  assets  which  she  had  collected,  and 
this  she  accordingly  did.  She  then  put  in  a 
proof  for  the  604Z.,  but,  on  being  informed  that 
she  had  a  right  of  retainer,  she  withdrew  it : — 
Held,  that  the  executrix  hisbd  not,  by  handing 
over  the  assets  to  the  official  receiver  without 
reserving  her  right  of  retainer,  lost  that  right ; 
that  she  must  be  assumed  to  have  retained  the 
amount  of  her  debt  whilst  the  assets  were  in 
her  possession;  and  that  the  official  receiver 
must  repay  the  6042.    lb. 

Bights  of  Execution  Creditor.]— Section  45 
of  the  Bankruptcy  Act,  1883,  which  restricts 
the  rights  of  creditors  under  execution  or 
attachment,  does  not  apply  to  the  administra- 
tion of  the  estate  of  a  deceased  insolvent  in 
pursuance  of  an  administration  order  made 
under  section  125  of  the  Act.  Hasluck  v.  Clark, 
68  L.  J.  Q.B.  486 ;  [1899]  1  Q.B.  699 ;  80  L.  T. 
454 ;  47  W.  R.  471 ;  6  Manson,  146-C.A. 

Ooniolidation  of  Proceedingi — Administration 
of  £state  of  Deceased  Partner— Bankruptcy  of 
Surviving  Fartner.]— An  order  may  be  made 
consolidating  the  proceedings  in  the  administra- 
tion in  bankruptcy  of  the  estate  of  a  deceased 
member  of  a  firm  of  two  partners  with  the 
bankruptcy  of  the  surviving  member  of  the  firm. 
Greaves,  In  re;  Official  Receiver,  ex  parte, 
73  L.  J.  K.B.  975;  [1904]  2  K.B.  493;  91  L.  T. 
80;  62  W.  R.  633;  11  Manson,  270;  20  T.L.R. 
564— Bigham,  J. 

And  see  Executor  and  Admimistbatob. 


31.  Deed  of  Abbanoement. 

Agreement  for  Oomposition  with  Creditors— 
*  *  Oi^tors  generally  **  —  Form— Constmc  tion— 
Begistration.]— The  Deeds  of  Arrangement  Act, 
1887,  does  not  apply  to  companies  registered 
under  the  Companies  Acts.  An  agreement  for 
a  composition  construed  to  be  for  the  benefit  of 
"  creditors  generally."  General  Furnishing  Co, 
V.  Venn  (32  L.  J.  Ex.  220;  2  H.  &  C.  153) 
applied.  Riley s,  Lim,,  In  re  ;  Harper  v.  Riley s, 
Lim.,  72  L.  J.  Ch.  678;  [1903]  2  Ch.  590; 
89  L.  T.  529 ;  51  W.  R.  681 ;  10  Manson,  314— 
Byrne,  J. 

Execution  by  Foreign  Debtor  Abroad— Busi- 
ness Carried  on  in  £igland  through  Agent— 
**][obilia  lequuntnr  personam  "—Begiitration 
of  Beed  in  England.]— The  word  "  debtor  "  in 
the  Deeds  of  Arrangement  Act,  1887,  which  is 
supplementary  to  the  law  of  bankruptcy,  means 
debtor  subject  to  the  Bankruptoy  Acts,  so  that 
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a  deed  of  assignment  for  the  benefit  of  creditors 
executed  by  foreign  debtors  in  the  country  of 
their  domicil,  who  are  possessed  of  goods  in  this 
country,  in  respect  of  a  business  carried  on 
through  an  agent,  does  not  require  registration 
here,  and  there  is  no  lex  loci  ret  siUs  in  respect 
of  such  goods  to  interfere  with  the  operation  ef 
the  maxim  Mohilia  sequuntur  personam.  Prin- 
ciple of  the  decision  in  Cooke  v.  Charles  A. 
Vogeler  Co.  (70  L.  J.  K.B.  181 ;  [1901]  A.C.  102) 
adopted.  Dulaney  v.  Merry,  70  L.  J.  K.B.  877 ; 
[1901]  1  K.B.  636 ;  84  L.  T.  156 ;  49  W.  R.  331 ; 
8  Manson,  152— Channell,  J. 

Deed  of  Aiiignmant  for  tho  Benefit  of  Cre- 
ditors —  Hotioo  —  Ho  DiMont— Delay  in  Pre- 
■entliiff  PetitioiL] — There  is  no  duty  cast  on 
a  creditor  who  receives  notice  of  the  deed 
of  assignment  for  the  benefit  of  creditors  to 
express  his  dissent;  nor  does  mere  attendance 
at  a  meeting  of  creditors  where  such  a  deed  is 
agreed  to  amount  to  approval.  An  imexplained 
delay  of  two  months  in  presenting  a  petition  or 
expressing  dissent  from  the  deed  amounts  to 
acquiescence.  Carr^  In  re;  Jacobs,  ex  parUy 
85  L.  T.  552;  50  W.  R.  336— D. 

A  creditor,  by  his  agent,  attended  a  meeting 
of  creditors  held  on  November  4, 1901,  at  which 
a  resolution  was  carried  approving  a  deed  of 
assignment  for  tho  benefit  of  creditors.  The 
agent  neither  assented  nor  dissented,  but  stated 
that  he  must  consult  his  principal,  and  expressly 
reserved  his  right  to  take  bankruptcv  proceed- 
ings. On  November  30  he  wrote  to  the  trustee 
under  the  deed  saying  he  was  not  satisfied  with 
tho  debtor's  affairs,  and  that  he  still  reserved 
his  right  to  take  steps  in  bankruptcy.  The 
trustee  in  reply  asked  him  if  he  intended  to 
proceed  in  bankruptcy  to  do  so  at  once  in  order 
to  save  trouble  and  expense.  No  further  com- 
munication was  made  to  the  trustee  till  after 
the  filing  of  the  petition  on  January  27, 1902 : — 
Heldy  that  there  had  been  no  acquiescence  or 
unexplained  delay.  Day,  In  re;  Hammond, 
ex  parte,  86  L.  T.  238 ;  60  W.  R.  448— D. 

Petition— Deed  of  AMignment — Olauee  Em- 
powerUig  Trustee  to  Pay  any  Dissenting  Creditor 
in  Pnll— Beoognition  of  Deed  by  Petitioning 
Creditor- Estoppel.] — A  creditor  who  by  his 
acts  recognises  the  title  of  the  trustee  under  a 
deed  of  assignment  executed  by  a  debtor  for 
the  benefit  of  his  creditors  cannot  afterwards 
rely  on  the  execution  of  the  deed  as  an  act  of 
bankruptcy,  notwithstanding  that  the  creditor 
has  all  along  refused  to  assent  to  it.  Brindley, 
In  re ;  Brindley,  ex  parte,  75  L.  J.  K.B.  211 ; 
[1906] :1  K.B.  377 ;  94  L.  T.  116;  54  W.  R.  301 ; 
13  Manson,  1 ;  22  T.  L.  R.  165— C.A. 

A  clause  in  a  deed  of  this  character  em- 
powering the  trustee  to  pay  in  full  any  creditor 
who  may  decline  to  execute  or  assent  to  the 
deed  is  an  improper  clause.    lb* 

Assignment  of  Debtor's  Property— Assent  of 
Petitioning  Creditor — Further  Act  of  Bank- 
ruptoy— Estoppel.]— At  a  meeting  of  creditors 
it  was  resolved  that  a  deed  of  assignment  of 
all  the  debtors'  property  should  be  executed  for 
the  benefit  of  their  creditors.  B.,  one  of  the 
creditors  present,  did  not  assent  or  dissent; 
but  when  a  nominee  of  the  debtors  was  pro- 
posed as  trustee  of  the  deed  he  objected,  and 
suggested  another  name,  which  was  adopted 


I  by  the  meeting.  B.  served  on  the  debtors  a 
bankruptcy  notice  founded  on  a  judgment  debt, 
which  the  debtors  failed  to  comply  with : — 
,  Held,  that,  though  B.  might  by  his  conduct  be 
;  prevented  from  availing  himself  of  the  deed  of 
I  assignment  as  an  act  of  bankruptcy,  yet  he 
was  not  so  bound  by  the  deed  as  to  be  precluded 
from  petitioning  and  obtaining  a  receiving  order 
for  non-compliance  with  the  bankruptcy  notice. 
Observations  of  Lobd  Cairns,  L.J.,  in  Stray, 
In  re;  Stray,  ex  parte  (36  L.  J.  Bk.  7;  L.  R. 
2  Ch.  374),  followed.  Mills,  In  re ;  Mills,  ex 
parte,  75  L.  J.  K.B.  247 ;  [1906]  1  K.B.  389 ;  94 
L.  T.  41 ;  54  W.  R.  322 ;  13  Manson,  9— C.A. 
And  see  Crow,  In  re  ;  Collier,  ex  parte,  97  L.  T. 
140 ;  14  Manson,  279— D. 

Begistration— AAdaTit  of  Creditors'  Barnes — 
Frandnlent  Conveyanee — Omission  of  Creditor's 
Bame — Ezolnsion  of  Creditor.] — ^A  deed  of  ar- 
rangement  may  be  duly  registered  under  sec- 
tion 5  of  the  Deeds  of  Arrangement  Act,  1887, 
although  the  affidavit  made  by  the  debtor  under 
section  6  of  the  Act  does  not  contain  the  names 
and  addresses  of  all  the  creditors  of  the  debtor. 
Maskelyne  v.  Smith,  72  L.  J.  K.B.  287 ;  [1903]  1 
K.B.  671;  88  L.  T.  148;  51  W.  R.  372;  10 
Manson,  121— C.A. 

A  deed  of  arrangement  is  not  necessarily  void 
under  13  Eliz.  c.  6,  either  because  it  contains 
provisions  in  favour  of  the  debtor  or  because 
a  particular  creditor  is  intentionally  excluded 
from  its  operation.  lb,  Alton  v.  Harrison  (38 
L.  J.  Ch.  669;  L.  R.  4  Ch.  622).  and  Boldero  v. 
London  dc.  Discount  Co,  (5  Ex.  D.  47)  followed. 
Spencer  v.  Slater  (48  L.  J.  Q.B.  204 ;  4  Q.B.  D. 
13)  commented  on.    lb, 

Bon-registration  of  Deed  of  Arrangement — 
Deed  for  Benefit  of  Certain  Creditors  Bamed 
Tlierein — ^Validity.] — A  deed  of  arrangement 
for  the  benefit  of  certain  pressing  creditors 
named  therein,  and  not  for  the  benefit  of 
creditors  generally,  does  not  require  registra- 
tion under  the  Deeds  of  Arrangement  Act,  1887. 
Saumaree,  In  re ;  ScUaman,  ex  partem  76  L.  J. 
K.B.  828;  [1907]  2  K.  B.  170;  97  L.  T.  121; 
14  Manson,  170;  23  T.  L.  R.  477— CJL. 

'*Por  benefit  of  creditors  generally."]— A 

debtor,  who  was  unable  to  pay  his  debts,  called 
a  meeting  of  his  creditors,  at  which  he  stated 
that  his  liabilities  were  about  5,5002.,  of  which 
about  3,8002.  was  for  money  lent  by  relatives, 
and  his  assets  about  9002.  It  was  arranged 
that  the  relatives  should  withdraw  their  claims, 
that  the  creditors  should  accept  a  composition 
of  55.  in  the  pound,  and  that  one  P.,  who  was 
present,  should  be  the  trustee  for  the  creditors. 
Three  days  later  a  deed  was  executed  between 
the  debtor  and  P.,  by  which  the  debtor,  in  con- 
sideration of  502.  paid  to  him  by  P.,  conveyed 
all  his  property  to  P.  absolutely  "  and  not  as 
trustee  "  for  the  debtor  or  his  creditors,  and  P. 
covenanted  to  pay  in  full  all  claims  against  the 
debtor  which  would  have  preferential  right  in 
bankruptcy,  and  to  pay  a  composition  of  5s.  in 
the  pound  to  the  creditors  on  their  debts  not 
exceeding  1,8002.  This  deed  was  not  regis- 
tered : — Held,  that  the  deed  was  a  deed  made 
for  the  benefit  of  the  creditors  generally  within 
section  4  of  the  Deeds  of  Arrangement  Act, 
1887,  and  was  void  to  all  intents  and  purposes 
because  it  was  not  registered  as  required  by  the 
Act.    HedgetY.PretUm,B0h.T.Q4!l—CJL. 
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A  debtor  in  consideration  of  an  immediate 
advance  of  1001.  by  one  of  two  trustees,  assigned 
all  his  personal  estate  by  deed  to  the  trustees 
upon  trust  to  sell,  and  out  of  the  proceeds,  in 
the  first  place,  to  repay  the  100^  to  the 
advancing  trustee,  and,  in  the  second,  to  dis- 
charge the  debtor's  debts  and  liabilities,  and, 
in  the  third,  to  hold  the  residue  in  trust  for  the 
debtor's  daughter.  The  creditors  were  not 
parties  to  the  deed : — Held,  that  the  primary 
object  of  the  deed  was  to  benefit  the  debtor  and 
his  daughter,  and  not  the  debtor's  creditors 
generally,  and,  therefore,  that  the  deed  did  not 
fall  within  the  Deeds  of  Arrangement  Act,  1887, 
and  consequently  was  not  void  for  want  of 
registration.  HobbinSy  In  re ;  Official  fUceiver, 
ex  parte,  6  Manson,  212 — Wright,  J. 

Oompofition  Scheme  —  Debti  Provable  — In- 
terest above  5  per  cent.}— It  is  competent  to 
the  parties  to  a  composition  scheme  to  exclude 
from  the  scheme  the  operation  of  section  23  of 
the  Bankruptcy  Act,  1890.  Where  a  scheme 
provided  simpliciter  that  a  dividend  should  be 
paid  "on  the  amount  of  the  debts  .  .  .  prov- 
able against  the  estate  of  the  debtor," — Held, 
on  the  right,  construction,  that  the  operation  of 
section  23  was  tacitly  excluded.  Nepean,  In 
re ;  Ramchund,  ex  parte,  72  L.  J.  K.B.  407 ; 
[1903]  1  K.B.  794  ;  88  L.  T.  477 ;  61  W.  R.  669  ; 
10  Manson,  166— Wright,  J. 

PaTinent  of  Debt  to  Assignee— Bankraptcy 
Petitioii— Bight  of  Trostee  to  Payment  of  Debt — 
Beeeipt  of  Balance  from  Assignee— Election — 
Following  Debt  into  Hands  of  Trostee.] — Where 
a  debtor  pays  to  an  assignee  imder  a  deed  of 
assignment  for  the  benefit  of  creditors  generally 
a  debt  thereby  assigned,  and  subsequently  a 
petition  in  bankruptcy  is  presented  and  a  re- 
ceiving order  made  upon  the  act  of  bankruptcy 
committed  in  the  execution  of  the  deed,  the 
trustee  in  bankruptcy  may  claim  repayment 
from  the  debtor  of  the  debt  so  paid  to  the 
assignee,  imless  the  debtor  can  shew  that  the 
money  paid  by  him,  or  some  part  thereof,  has 
come  to  the  hands  of  the  trustee  in  bankruptcy. 
Davis  V.  Petrie,  76  L.  J.  K.B.  992;  [1906]  2 
K.B.  786;  96  L.  T.  239;  13  Manson,  344;  22 
T.  L.  R.  771— C.A. 

Withdrawal  of  Debt  Obtained  by  Debtor— Pro- 
visional Belease  of  Debt  —  Circumstances  of 
Belease  not  Disclosed— Provable  Debt— Sanction 
of  Court.] — ^Where  in  a  scheme  of  arrangement 
between  a  debtor  and  his  creditors  the  debtor 
proposes  to  pay  a  composition  of  7^.  6d.  in  the 
pound  on  all  provable  debts,  and  that  such 
creditors  as  released  their  debts  should  not  be 
included  in  the  payment  of  the  composition, 
and  it  turns  out  that  the  debtor  has  himself 
entered  into  an  arrangement  with  the  majority 
of  his  creditors,  with  a  view  to  facilitating  the 
payment  of  the  composition,  that  they  should 
release  their  debts,  but  the  circumstances  under 
which  the  releases  were  obtained  are  not  fully 
disclosed,  and  the  releases  are  conditional  on 
the  scheme  being  approved  by  the  Court,  the 
Court  wiU,  in  the  exercise  of  its  discretion, 
refuse  to  sanction  the  scheme.  Pilling,  In  re, 
72  L.  J.  K.B.  392 ;  [1903]  2  K.B.  60 ;  88  L.  T. 
667;  61  W.  R.  466;  10  Manson,  142— C.A. 

E.  A,  B.,  In  re  (71  L.  J.  K.B.  866;  [1902] 
1  K.B.  4tbl),  distinguished.  The  observations  of 
Wbioht,  J.,  and  FmLLiMoaE,  J.,  in  Barnes,  In 


re ;  Board  of  Trade,  ex  parte  (86  L.  T.  691), 
upon  E,  A.  B.,  In  re  (supra),  disapproved.    lb. 

Forfeiture  of  Bequest.] — See  Condition. 


BARRISTERrAT-LAW. 

CoonsePs  Authority— Beference  of  Action- 
Limit  of  Anthority.] — Counsel  has  no  authority 
to  agree  to  the  reference  of  an  action  in  dis- 
regard of  the  conditions  imposed  by  his  client 
on  such  reference.  Neale  v.  Gordon- Lennox, 
71  L.  J.  K.B.  939 ;  [1902]  A.C.  466 ;  87  L.  T. 
341 ;  61  W.  R.  140 ;  66  J.  P.  767— H.L.  (E.) 

In  a  libel  and  slander  action  the  plaintifi 
authorised  her  counsel  to  agree  to  refer  the 
action  on  the  understanding  that  all  imputa- 
tions on  her  moral  character  were  publicly 
withdrawn  in  Court.  This  condition  was  not 
made  known  to  the  defendant's  counsel : — 
Held,  that  counsel  had  exceeded  his  authority, 
that  the  agreement  must  be  set  aside,  and  the 
cause  restored  to  the  list  for  trial.    lb. 

Contempt  of  Court  by.]— See   Contempt   of 

COUBT. 

VwB.^—See  Costs. 


BASTARDY. 

Maintenance  of  Bastard— Marriage  of  Mother 
—Liability  of  Husband— Liability  of  PutatiTO 
Father.] — A  bastard  child  may  become  "  charge- 
able 'to  a  parish  "  within  the  meaning  of  sec- 
tion 6  of  the  Bastardy  Laws  Amendment  Act, 
1873,  although  its  mother  has  married  a  man 
who  is  able  to  maintain  the  child.  Plymouth 
Guardians  v.  Gibbs,  72  L.  J.  K.B.  33;  [1903] 
1  K.B.  177 ;  87  L.  T.  686 ;  61  W.  R.  167 ;  67 
J.  P.  61 ;  1  L.  G.  R.  48— D. 

Woman  Living  Apart  from  her  Hnsband— 
**  Single  woman ''— Application  for  Bastardy 
Order  in  respect  of  Child  bom  before  Marriage.] 
— A  married  woman,  who  has  had  an  illegiti- 
mate child  before  her  marriage,  cannot,  al- 
though living  apart  from  her  husband,  apply 
for  a  bastardy  order  against  the  putative  father 
of  such  child,  as  her  husband  is  liable  for  its 
maintenance.  Peatfield  v.  Childs,  63  J.  P. 
117— D. 

Application  >for  Summons— Twelve  Months* 
Limit— Bzhaostion  of  Application  by  Hear- 
ing and  Determination.]— The  hearing  of  a 
bastardy  summons  upon  which  no  order  is 
made,  upon  the  ground  that  the  evidence 
adduced  by  the  complainant  is  insufficient, 
is  a  hearing  and  determination  of  the  sum- 
mons so  as  to  exhaust  the  application  upon 
which  it  is  based,  notwithstanddng  a  statement 
by  the  magistrates  that  they  do  not  dismiss  the 
summons  upon  the  merits,  and  that  the  com- 
plainant may  apply  again  if  she  can  bring 
further  evidence  in  support  of  her  claim.  Reg, 
V.  Thomas  (8  L.  T.  460)  and  Staples  v.  Staples 
(41  L.  T.  347)  followed.  Beg,  v.  Lancashire 
Justices  (29  L.  T.  886)  distinguished.  Reg.  v. 
Robinson ;  Corbishley,  Ex  parte,  67  L.  J.  Q.B. 
610 ;  [1898]  1  Q.B.  734 ;  78  L.  T.  360 ;  46  W.  R. 
462;  62J.P.  309— D. 

Similar  Applications  made  on  Same  Day  to 
Different  Justices.]- Where  an  applicant  for  a 
bastardy  summons   makes  three   applications 
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against  the  same  man  on  the  same  day  to  three 
different  magistrates,  no  summons  being  issued 
upon  any  one  of  them  at  the  time  owing  to  the 
impossibility  for  the  time  being  of  effecting 
service,  those  three  applioatioAs  must  be  deemed 
to  be  one  application,  except  for  the  single 
purpose  of  ensuring  the  issue  of  a  summons  as 
soon  as  an  opportunity  for  effecting  service 
occurs ;  and  therefore,  where  a  sunmions  is 
issued  upon  one  of  such  applications,  the  ex- 
haustion of  that  one  application  by  the  hearing 
and  determination  of  the  summons  is  the  ex- 
haustion of  all  three.    lb. 

Eridenoe  of  Xother — Oorroboration.] — In  cor- 
roboration of  the  evidence  of  the  mother,  who 
was  a  servant  to  the  appellant's  grandfather, 
in  an  application  for  an  order  against  the  ap- 
pellant under  section  4  of  the  Bastardy  Laws 
Amendment  Act,  1872,  evidence  was  given  that 
the  appellant  and  respondent  were  seen  "out 
together  evenings  in  the  lanes,"  and  that  after 
the  birth  of  the  child  the  appellant  asked  if  the 
respondent  "  was  going  to  swear  the  child  "  : 
Held  {dissentiente  WiiiLS,  J.),  that  this  was 
corroboration  in  some  material  particular  to 
satisfy  section  4  of  the  Bastardy  Laws  Amend- 
ment Act,  1872.  Harvey  v.  Arming,  87  L.  T. 
637;  67  J.  P.  73— D. 

Corroboration  in  *<  matorial  partienlar ''.] 

— SemblCj  Under  section  4  of  the  Bastardy  Laws 
Amendment  Act,  1872,  the  corroboration  of  the 
evidence  of  the  mother  "  in  some  material  par- 
ticular by  other  evidence"  must  be  evidence 
which  has  some  relation  to  the  conduct  of  the 
person  charged— that  is,  the  putative  father 
— or  have  some  relation  to  the  probability  of 
his  being  the  father.  Befell  v.  Morton,  70  J.  P. 
347 — Lord  Alverstone,  C.J. 

Affiliation  Order  —  AppUeation  by  Married 
Woman —  *' Single  Woman."]— An  application 
under  section  3  of  the  Bastardy  Laws  Amend- 
ment Act,  1872,  cannot  be  made  by  a  married 
woman  if  she  is  living  with  her  husband.  Jones 
V.  Davies,  70  L.  J.  K.B.  38;  [1901]  1  K.B.  118; 
83  L.  T.  412 ;  49  W.  R.  136 ;  65  J.  P.  39— D. 


Qnaihing  Order— Action  for  Sednetion.]- 

Estoppel.  * 


-See 
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11.  Other  Matters,  173. 


1.  Statute. 

6  Edw.  7  0  11  is  the  Bills  of    Exchange 
{Crossed  Cheques)  Act,  1906. 


2.  Signature. 

Proof  of  Genoinenesi  —  Onof .]  —  Per  Lord 
Ardwall. — The  onus  of  proving  that  the 
signature  on  a  bill  is  genuine  lies  on  the 
holder  of  the  bill.  British  Linen  Co,  v.  Cowan, 
8  F.  704--Ct.  of  Sess. 

3.  Drawer. 

Agreement  for  Agent  to  Provide  Drawer  lor 
Partionlar  Pnrpoee  —  Insertion  of  Name  for 
Another  Porpoee  —  Liabilit j  of  Third  Penon 
wbo  Takes  in  Good  Faith.]— In  pursuance  of 
an  agreement  made  between  the  plaintiffs  and 
B.  for  accommodation  in  relation  to  acceptances, 
the  plaintiffs  handed  R.  certain  bills,  which 
they  had  accepted,  in  which  the  dates  and 
drawers'  names  were  left  blank,  which  under 
the  agreement  were  to  be  provided  by  R.  The 
bills  were  to  be  used  by  R.  to  recoup  himself 
for  advances  to  the  plaintiffs,  and  for  the  pur- 
pose of  raising  money  for  the  plaintiffs.  R. 
used  the  bills  for  his  own  porposes,  and,  having 
filled  in  the  dates,  handed  them  to  the  defen- 
dant L.,  who,  acting  in  good  faith,  inserted 
drawers'  names.  In  an  action  against  L.  for 
conversion,— HeW,  that  although  L.  took  the 
bills  in  good  faith,  he  was  liable,  as  he  took  the 
biUs  with  only  an  acceptor's  name,  but  no 
drawer's  name,  and  so  ran  the  risk  that  R.  had 
no  authority,  or  only  a  limited  authority,  to 
allow  a  drawer's  name  to  be  put  in  the  instru- 
ment ;  that  here  R.  had  no  authority  to  insert  a 
drawer's  name  under  the  circumstances,  as  the 
only  authority  he  had  to  insert  a  name  was  that 
of  a  drawer  who  would  take  the  bill  for  thd 
plaintiff's  benefit ;  and  that  the  insertion  of  the 
words  in  the  agreement,  "drawers  to  be  pro- 
vided by  the  said  R,*'  did  not  extend  the  limited 
authority  actually  given.  Watkin  v.  Lamb,  85 
L.  T.  483— Kennedy,  J. 

4.  Acceptance. 

"  Approved  aoeeptance."]  —  An  "  approved 
acceptance  "  in  a  mercantile  contract  means  an 
acceptance  to  which  no  reasonable  objection 
can  be  taken,  and  it  is  not  competent  to  prove 
that  by  the  custom  of  a  particular  trade  it 
means  an  acceptance  to  wliich  no  objection 
has  in  fact  been  made.  MDowall  and  Neilson's 
Trustee  v.  Snowball  Co.,  7  F.  35— Ot.  of  Sess. 

Trading  Firm  —  Aooeptanee  bj  Partner  — 
Authority  to  Bind  Firm.]— 5^6  Partnership. 

5.  Indorsement. 

Bight  of  Transferee  to  have  Transferor's 
Indorsement— '*  Holder."]— The  plaintiff  agreed 
to  advance  a  sum  of  money  to  one  Chap- 
man if  the  latter  would  procure  a  bill  of  ex- 
change for  the  amoimt  accepted  by  him- 
self with  the  name  of  a  responsible  drawer 
attached.  Chapman  accordingly  brought  to 
the  plaintiff  a  bill  drawn  by  the  defendant  to 
his  own  order  and  accepted  by  Chapman,  and 
the  plaintiff  made  the  advance.  The  bill  was 
not  indorsed  by  the  defendant,  but  this  was 
not  noticed  at  the  time  of  the  advance.  The 
defendant,  who  had  received  no  consideration 
for  the  bill,  gave  it  to  Chapman  for  the  purpose 
of  his  raising  money  upon  it.  The  defenoant 
having  refused  to  indorse  the  bill,— JJcW,  that 
the  effect  of  the  transaction  was  that  the  de- 
fendant was  the  "holder"  of  the  bill  within 
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Beotion  2  of  the  Bills  of  Exchange  Act,  1882, 
immediately  after  it  had  been  accepted  by 
Chapman,  and  that  he  transferred  the  bill,  by 
means  of  Chapman,  to  the  plaintiff,  and  that 
the  plaintiff  as  the  transferee  was  entitled  to 
haye  the  indorsement  of  the  defendant  and  to 
recover  against  him  on  the  bill.  Walters  v. 
Neary,  21  T.  L.  R.  146— C.A. 

Ineomplete  BiU— Indorstr  Onarantdeiiiff  Debt 
— <fireiii^  of  Aetion— Estoppel.]— The  defend- 
ant T.  being  unable  to  pay  for  some  pigs 
bought  from  the  plaintiffs*  testator,  the  defend- 
ant S.  agreed  to  be  responsible  for  the  price  of 
any  pigs  delivered  to  T.  S.  accordingly  in- 
dorsed bills  for  the  price  of  t)ie  pigs,  and  for 
several  years  transactions  took  place  between 
the  parties  upon  this  footing.  In  each  case  the 
acceptance  by  T.  and  the  indorsement  by  S. 
were  placed  upon  a  blank  bill  form,  which  was 
then  handed  to  the  plaintiffs'  testator,  who 
afterwards  filled  up  the  body  of  the  bill.  In  an 
action  upon  two  such  bills  filled  up  with  the 
name  of  the  deceased  as  drawer  and  indorser, — 
Heldf  that,  as  the  defendant  S.  had  agreed  to 
become  liable  for  the  price  of  pigs  supplied  to 
T.,  and  the  transactions  between  the  parties 
haid  for  several  years  proceeded  on  the  &ith  of 
such  agreement,  and  as  the  bills  sued  upon  had 
been  indorsed  in  pursuance  of  the  agreement 
and  made  out  with  the  authority  of  S.,  he  was 
estopped  from  setting  up  the  defence  of  circuity 
of  action  or  that  the  bills  were  incomplete  at 
the  time  when  he  indorsed  them,  and  that  the 
plaintiffs  were  entitled  to  recover.  Glenie  v. 
Tucker,  76  L.  J.  K.B.  874;  [1907]  2  K.B.  507; 
97  L.  T.  434 ;  23  T.  L.  R.  696— A.  T.  Lawrence,  J. 
Affirmed,  24  T.  L.  R.  177— C.A. 

Ponon  Signing  otherwiie  than  ai  Drawer  or 
Aeeeptor— Snbieqnent  IndoiMment  by  Drawsr.] 
— A  stranger  to  a  bill  who  writes  his  name 
across  the  back  of  it  before  it  has  passed  out 
of  the  hands  of  the  drawer  does  not,  by  the 
operation  either  of  section  55,  sub-section  2 
(a),  or  of  section  56  of  the  Bills  of  Exchange 
Act,  1882,  thereby  become  liable  to  the  drawer 
upon  failure  of  the  acceptor  to  pay  the  bill  at 
maturity.  The  provisions  of  section  56  as  to 
the  liability  of  a  person  who  signs  a  bill  other- 
wise than  as  drawer  or  acceptor  are  not  satisfied 
unless  the  bill  be  complete  on  the  face  of  it 
when  signed  by  such  person .  Jenkins  v.  Comber , 
67  L.  J.  Q.B.  780 ;  [1898]  2  Q.B.  168 ;  78  L.  T. 
762;  47W.R.  4a-D. 

The  decision  of  the  House  of  Lords  in 
Steele  v.  M'Kinlay  (5  App.  Cas.  764)  has  not 
been  deprived  of  authority,  nor  has  the  principle 
there  hud  down  been  altered  by  the  Bills  of 
Exchange  Act,  1882.    lb, 

FoTMd  IndorMment  —  COMqna  Payable  to 
"Tietttioiii  or  non-eziiting  person  "—Know- 
ledge or  Intention  of  Drawer.]— Where  a  cheque 
has  been  obtained  by  a  fraudulent  representa- 
tion from  the  drawer,  who  has  designated  an 
existing  person  as  the  payee,  intending  that  he 
only  should  be  the  payee,  the  cheque  cannot, 
where  the  name  of  such  payee  has  been  forged, 
be  treated  as  payable  to  bearer  on  the  ground 
that  the  payee  is  a  **  fictitious  or  non-existing 
person  '*  within  the  meaning  of  section  7,  sub- 
section 3  of  the  Bills  of  Exchange  Act,  1882. 
Vinden  v.  Hughes  (74  L.  J.  K.B.  410;  [1905] 
VOL.  I. 


1  K.B.  795)  foUowed.    Macbeth  v.  North  and 
South  Wales  Bank,  75  L.  J.  K.B.  1026;  [1906] 

2  K.B.    718;    11    Com.    Cas.   293  — Bray,  J. 
Affirmed,  H.L.,  77  L.  J.  K.B.  464. 

Indonement  of  Stolen  Cheque — Transfer  Valid 
by  Law  of  Foreign  Country— Conyenion  of 
Cheque  in  England.] — By  Austrian  law  the 
holder  of  a  stolen  cheque  who  takes  the  cheque 
bona  fide  for  value  and  without  gross  negligence 
acquires  a  valid  title  to  the  cheque  even  though 
he  takes  it  under  a  forged  indorsement,  and  if 
the  holder  pays  it  into  an  English  bank  which 
presents  it  to  the  bank  upon  which  it  is  drawn 
and  receives  the  proceeds,  the  English  bank  is 
not  liable  to  an  action  for  conversion  by  the 
original  owner  of  the  cheque,  inasmuch  as  the 
validity  of  the  indorsement  and  the  transfer  of 
the  cheque  in  Austria  depend  upon  Austrian 
law.  Embiricos  v.  Anglo-Austrian  Bank,  74  L.  J. 
K.B.  326 ;  [1905]  1  K.B.  677 ;  92  L.  T.  306 ; 
58  W.  R.  306;  10  Com.  Cas.  99;  21  T.  L.  R. 
268— C.A. 


6.  Notice  op  Dishomoub. 

Bill  Drawn  by  one  Company  and  Indoned  in 
fityonr  of  another  Company— flame  Seeretary  to 
both  Companies — Knowledge — Presumption  of 
KoUee.] — It  is  not  true  as  a  general  proposition 
that  the  knowledge  of  a  fact  which  comes  to  a 
person  as  secretary  of  one  company  is  notice  of 
the  fact  to  him  as  secretary  of  another  company 
from  the  mere  existence  of  the  common  re- 
lationship. The  question  in  such  a  case  is 
whether  or  not  the  information  he  receives  as 
secretary  of  one  company  is  received  by  him 
under  such  circumstances  that  it  would  be  his 
duty  to  communicate  it  to  the  other  company. 
Fenwick,  Stobart  dt  Co,,  In  re ;  Deep  Sea  Fishery 
Co,,  ex  parU,  71  L.  J.  Ch.  321 ;  [1902]  1  Ch. 
507 ;  86  L.  T.  193 ;  9  Manson,  205— Buckley,  J. 

Draft  Drawn  by  Braneh  Bank  on  Bank- 
Liability  of  Bank  to  Tme  Owner.]— A  draft 
drawn  by  the  manager  of  a  branch  of  a  bank 
as  manager  upon  the  bank  is  not  a  bill  of 
exchange  within  the  meaning  of  the  Bills  of 
Exchange  Act,  1882,  since  it  is  not  addressed 
by  one  person  to  another  within  the  meaning  of 
section  3,  sub-section  1  of  the  Act,  and  section 
17  of  the  Revenue  Act,  1883,  does  not  apply  to 
such  a  draft,  since  it  is  not  issued  by  a  customer 
of  a  bank.    lb. 

The  A  company  drew  a  bill  of  exchange  on 
the  B  company  and  indorsed  it  over  to  the  C 
company.  The  same  person  acted  as  secretary 
both  for  the  A  company  and  for  the  B  company. 
The  bill  was  dishonoured,  but  no  express  notice 
of  dishonour  was  given  by  the  C  company  to 
the  A  company.  Held,  that  notice  of  dishonour 
was  not  to  be  imputed  to  the  A  company  by 
reason  of  the  dual  position  occupied  by  the 
secretary.    lb, 

Braneh  Bank— Kotiee  Sent  to  Wrong  Addrest.] 

— The  holders  of  a  bill  of  exchange  gave  it 
for  collection  to  a  branch  bank  of  a  country 
bank  which  had  several  branches  in  different 
places.  The  branch  bank  sent  the  bill  to  a 
London  bank  for  collection.  The  bill  was  duly 
presented  for  payment  and  was  dishonoured 
on  a  Saturday.  On  the  following  Monday  the 
London  bank  sent  notice  of  the  dishonour  by 
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post  to  the  country  bank,  but  by  mistake  the 
letter  containing  the  notice  was  addressed  not 
to  the  branch  bank  from  which  the  bill  had 
been  received,  but  to  another  branch  of  the 
country  bank  carrying  on  business  in  another 
place.  The  mistake  in  the  address  having 
been  discovered,  the  London  bank  on  the 
Tuesday  morning  sent  a  telegram  addressed 
to  the  branch  bank  from  which  the  bill  had 
been  received,  notifying  that  it  had  been  dis- 
honoured : — Heldf  by  A.  L.  Smith,  L.J.,  and 
RiQBT,  L.J.,  that,  as  the  two  acts  of  sending 
the  notice  by  post  to  the  wrong  address,  but 
to  the  right  person,  and  the  telegram  to  the 
right  address  when  the  mistake  was  discovered, 
must  be  treated  as  one  continuing  act,  due 
notice  of  dishonour  had  been  given  as  required 
by  section  49,  sub-section  12  (6)  of  the  Bills  of 
Exchange  Act,  1882;  but  held,  by  Golijns, 
LJ.,  that  as  the  several  branches  of  a  bank 
ought  to  be  treated  not  as  one  and  the  same 
person,  but  as  different  persons,  for  the  purpose 
of  receiving  notice  of  dishonour  of  a  bill,  the 
obligation  imposed  by  the  section  had  not  been 
complied  with.  Fielding  v.  Carry,  67  L.  J. 
Q.B.  7;  [1898]  1  Q.B.  268;  77  L.  T.  468;  46 
W.  R.  97— C.A. 


7.  Action  upon. 

Payment  by  Bill— Dishononr— Bill  Ontitand- 
ing  in  Hindi  of  Third  Parties— Eight  of  Oreditor 
to  Sue  on  Ori^^nal  Debt.]— It  is  a  good  defence 
for  a  debtor  sued  on  a  debt  for  the  discharge  of 
which  he  had  originally  given  a  bill  of  exchange 
to  plead  that  at  the  time  at  which  the  writ  was 
issued  against  him  the  bill,  although  it  had 
been  dishonoured,  was  outstanding  in  the 
hands  of  a  third  party ;  and  the  fact  that  the 
creditor  has  subsequently  obtained  possession 
of  it  is  not  a  sufficient  remedy  of  the  original 
defect  in  his  cause  of  action.  Davis  v.  Reilly, 
66  L.  J.  Q.B.  844 ;  [1898]  1  Q.B.  1 ;  77  L.  T. 
399 ;  46  W.  R.  96— D. 

Holder  for  Yalno— Solicitor  to  Drawer- Lion 
for  Oosts — Bill  Chrerdue  when  Obtained  by 
Solieitor.] — The  acceptors  of  a  bill  of  exchange, 
for  whose  accommodation  it  was  drawn,  handed 
it  to  the  drawer  with  instructions  to  him  to  get 
it  discounted.  The  drawer  endorsed  it  in  blank 
and  handed  it  to  L.,  asking  him  to  get  it  dis- 
counted. L.  claimed  to  keep  it,  and  the  drawer 
thereupon  sued  him  for  detention  of  the  bill. 
In  this  action  the  drawer  obtained  judgment, 
and  the  bill,  which  by  this  time  was  overdue, 
was  handed  over  by  L.  to  the  drawer's  solicitors. 
The  solicitors  knew  of  the  circumstances  under 
which  the  bill  had  been  drawn.  They  retained 
possession  of  the  document,  over  which  they 
claimed  a  lien  in  respect  of  their  bill  of  costs 
in  the  action  by  the  drawer  against  L.  After- 
wards they  brought  an  action  upon  the  bill 
against  the  acceptors,  claiming  so  much  as 
would  satisfy  their  lien: — Held,  that  the  soli- 
citors had  no  right  of  action  against  the  ac- 
ceptors. Bedfem  v.  Rosenthal,  86  L.  T.  855— 
C.A. 


8.  Ghequb. 

Oheque   Payable    to    "Fiotitioni    penon''— 
Knowledge  and  Intention  of  Drawer.]— For  the 


purpose  of  construing  section  7,  sub-section  8  of 
the  Bills  of  Exchange  Act,  1882,  which  enacts 
that  **  where  the  payee  is  a  fictitious  or  non- 
existing  person  the  bill  may  be  treated  as 
payable  to  bearer,"  the  circumstances  of  the 
particular  case  must  be  looked  at  to  see  whether 
the  name  inserted  in  a  bill  or  cheque  is  the 
name  of  a  "fictitious  person,'*  having  regard 
to  all  those  circumstances.  Glutton  v.  Atten- 
borough  (66  L.  J.  Q.B.  221  ;  [1897]  A.C.  90) 
held  to  be  inapplicable.  Bank  of  England  v. 
Vagliano  (60  L.  J.  Q.B.  145  ;  [1891]  A.C.  107) 
distinguished.  Vinden  v.  Hughes,  74  L.J. 
K.B.  410  ;  [1905]  1  K.B.  795;  58  W.  R.  429  ; 
21  T.  L.  R.  324— Warrington,  J. 

Forged  IndorMment — Orosied  Cheque  to  Order 
— ^Indorsement  by  OiiBtomer — Immediato  Credit 
to  Cnstomer— Oheqne  Croiied  by  Banker— Draft 
drawn  by  Braneh  Bank  on  Head  Offiee.] — ^The 
protection  afforded  by  section  82  of  the  Bills  of 
Exchange  Act,  1882,  to  a  banker  who  in  good 
faith  and  without  negligence  receives  payment 
for  a  customer  of  a  crossed  cheque,  is  restricted 
to  the  process  of  collecting  the  cheque  for  the 
customer,  and  does  not  extend  to  a  case  in 
which  the  banker  makes  himself  a  holder  for 
value,  as,  for  example,  by  immediately  crediting 
the  customer  with  the  amount  of  the  cheque. 
Capital  and  Counties  Bank  v.  Gordon ;  London, 
City,  and  Midland  Bank  v.  Gordon,  72  L.  J. 
K.B.  451 ;  [1903]  A.C.  240 ;  88  L.  T.  574  ;  51 
W.  R.  671 ;  8  Com.  Cas.  221— H.L.  (E.) 

A  cheque  is  not  a  "crossed  cheque"  within 
the  Act  which  is  crossed  for  the  first  time  by 
the  recipient  banker.    lb, 

A  draft  drawn  by  a  country  branch  of  a  bank 
on  its  head  office,  not  being  an  instrument  upon 
which  an  action  can  be  brought  by  the  drawer, 
is  not  a  bill  of  exchange,  but  the  banker  who 
cashes  it  is  entitled  to  the  protection  of  sec- 
tion 19  (which  is  still  unrepealed)  of  the  Stamp 
Act,  1853.    16. 

An  instrument  constituting  an  order  for  the 
payment  of  money,  and  crossed,  but  payable 
only  upon  signature  by  the  payee  of  a  form 
of  receipt  at  its  foot,  is  not  a  bill  of  exchange 
within  the  meaning  of  the  Act.    lb. 

Indorsement  of  Stolen  Cheque — Transfer  Valid 
by  Law  of  Foreign  Country- Conversion  of 
Cheque  in  England.]- By  Austrian  law  the 
holder  of  a  stolen  cheque  who  takes  the  cheque 
bona  fide  for  value  and  without  gross  negligence 
acquires  a  valid  title  to  the  cheque  even  though 
he  takes  it  under  a  forged  indorsement,  and  if 
the  holder  pays  it  into  an  English  bank  which 
presents  it  to  the  bank  upon  which  it  is  drawn 
and  receives  the  proceeds,  the  English  bank  is 
not  liable  to  an  action  for  conversion  by  the 
original  owner  of  the  cheque,  inasmuch  as  the 
validity  of  the  indorsement  and  the  transfer  of 
the  cheque  in  Austria  depend  upon  Austrian 
law.  Embiricos  v.  Anglo-Atistrian  Bank,  73  L.  J. 
K.B.  993 ;  [1904]  2  K.B.  870 ;  91  L.  T.  652 ; 
53  W.  R.  92  ;  9  Com.  Cas.  308 ;  20  T.  L.  R.  794— 
Walton,  J. 

Cheqne  Oiyen  in  Part  Payment  before  Per- 
formanee  of  Contract  Bendered  Imposaiblo — 
ICiffbrtnne  beyond  Control  of  either  Party- 
Payment    of    Cheque   Subsequently    Stoned- 
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Eight  to  BeeoYor  on  COioqae.]— The  plaintiff,  a 
refiefihment  contractor,  agreed  with  the  de- 
fendants, who  were  acting  on  hehalf  of  the 
Navy  League,  to  snpply  at  an  agreed  rate  the 
refreshments  on  a  steamer  liired  hy  the  defen- 
dants for  the  purpose  of  taking  memhers  of 
the  Navy  League  to  the  naval  review  on  the 
occasion  of  the  King's  Coronation.  By  the 
contract  8002.  was  to  be  paid  by  the  defendants 
to  the  plaintiff  on  the  Monday  previous  to  the 
review  day,  and  it  was  a  term  of  the  contract 
that,  in  the  event  of  the  cancellation  of  the 
review  before  any  expense  had  been  incurred 
by  the  contractor,  there  should  be  no  liability 
on  the  part  of  the  defendants.  The  plaintiff 
expended  a  small  sum  on  extra  knives,  forks, 
&c.,  but  nothing  on  refreshments.  A  cheque 
for  800Z.  was  sent  by  the  defendants  to  the 
plaintiff  on  the  stipulated  day,  but  was  not 
paid  by  the  plaintiff  into  his  bank.  On  the 
next  day,  owing  to  the  illness  of  the  King,  the 
review  was  cancelled.  An  endeavour  was  sub- 
sequently made  to  effect  an  arrangement 
between  the  parties,  but  ultimately  the  defen- 
dants stopped  payment  of  the  cheque  before 
it  was  presented: — Held,  in  an  action  on  the 
cheque,  that  upon  the  cheque  being  stopped 
the  rights  of  the  parties  were  the  same  as 
though  it  had  never  been  given,  and  that  the 
pledntiff  was  not  entitled  to  recover.  Elliott 
V.  Crutchley,  72  L.  J.  K.B.  927;  [1903]  2  K.B. 
476;  89  L.  T.  417— Ridley,  J. 

Provliioii  for  Payment  in  Advanoo  '*on 
aoeonnt ''— ImpoMibility  of  Performanoo  of  Oon- 
traot— Sight  to  Beoover.] — A  contractor  offered 
to  supply  refreshments  for  the  defendants  upon 
a  steamship  upon  the  occasion  of  a  Naval 
Review  on  terms  which  included  a  provision 
that  300Z.  should  be  paid  to  the  contractor 
"  on  account  of  the  refreshments "  on  the 
Monday  previous  to  the  Review  day.  The  de- 
fendants accepted  the  terms,  subject  to  the 
following  stipulation:  "It  is  of  course  under- 
stood that  in  the  event  of  the  cancellation  of 
the  Review  before  any  expense  is  incurred  by 
the  caterer,  there  shall  be  no  liability  on  our 
side.*'  On  the  day  named  the  defendants  sent 
a  cheque  for  3002.  to  the  plaintiff.  On  the 
following  day  it  became  known  that  the  Review 
could  not  be  held  in  consequence  of  the  illness 
of  the  King.  The  cheque  was  stopped  by  the 
defendants: — Heldt  in  an  action  by  the  con- 
tractor on  the  cheque,  that  upon  the  true 
construction  of  the  contract  the  parties  had 
provided  for  the  contingency  of  the  performance 
of  the  contract  becoming  impossible,  and  that 
the  defendants  were  only  liable  to  repay  to  the 
contractor  the  amount  of  the  expense  he  had 
incurred,  and  were  not  liable  to  pay  the  3002. 
EUiottv,  Crutckley,  73  L.  J.  K.B.  406;  [1904] 
1  K.  B.  666;  90  L.  T.  497;  62  W.  R.  499;  20 
T.  L.  R.  286— O.A. 

Oonntermand  of  Payment — Telegram  Plaeod 
in  Bank's  Letter  Box- Telegram  Overlooked— 
Hotiee.] — Payment  of  a  cheque  can  be  counter- 
manded by  telegram.  A  cheque  drawn  upon 
the  defendants'  bank  was  given  by  the  plaintiff 
on  October  31  to  a  third  person.  Upon  the 
same  day  the  plaintiff,  after  banking  hours,  sent 
a  telegram  to  the  bank  countermanding  pay- 
ment of  the  cheque.  The  bank  being  closed, 
the  telegram  was  put  into  the  bank  letter-box. 
On  the  next  morning  the  bank  cashier,  when 


clearing  the  letter-box,  by  some  accident  left 
the  telegram  lying  in  the  box,  where  it  remained 
until  the  following  morning,  November  2,  when 
it  was  opened.  In.  the  meantime  the  cheque 
was  presented  for  payment  on  November  1,  and 
was  paid.  In  an  action  by  the  plaintiff  to 
recover  the  sum  so  paid  away  as  money  had 
and  received,^jH«W,  by  Darling  J.,  that  the 
telegram  having  been  delivered  at  the  bank 
before  the  cheque  was  paid  was  a  good  counter- 
mand of  payment,  and  that  therefore  the  plain- 
tiff was  entitled  to  recover;  by  A.  T.  Law- 
rence, J.,  that  the  countermand  of  payment 
was  not  good  until  it  was  in  fact  brought  to 
the  knowledge  of  the  bank,  and  that  therefore 
the  plaintiff  was  not  entitled  to  recover.  Cur- 
tice V.  London  City  and  Midland  Bank,  23 
T.  L.  R.  694r-D.  Reversed,  C.A.,  77  L.  J.  K.B. 
34;  [1908]  1  K.B.  293;  24  T.  L.  R.  176— O.A. 

Booeipt  Annozod  to  Ohoqna  —  Unoonditional 
Order  to  Pay  — Kegotiablo  Inttmment.]— The 
defendants,  who  were  tobacco  manufacturers, 
agreed  with  their  customers  to  distribute  among 
them  annually  for  four  years  from  April,  1902, 
their  entire  net  profits  on  goods  sold  by  them 
in  the  United  Kingdom,  and  in  addition  the 
sum  of  60,0002.  each  quarter  in  proportion  to 
their  purchases.  The  defendants  paid  the 
first  quarterly  bonus,  and  before  the  time  for 
the  second  distribution  arrived  they  sold  their 
business  and  went  into  voluntary  liquidation. 
They  paid  the  second  bonus  to  each  customer 
by  means  of  a  cheque  upon  a  banker,  which 
was  signed  by  the  defendants  and  the  liqui- 
dator, the  cheque  being  stated  as  sent  as  the 
customer's  share  of  the  second  and  final  bonus 
distribution.  The  cheque  was  payable  to  the 
customer  or  order,  and  at  the  foot  were  the 
words:  ''The  receipt  at  back  hereof  must  be 
signed,  which  signature  wUl  be  taken  as  ^n 
endorsement  of  this  cheque."  On  the  back 
were  the  words :  "  Received  from  Mr.  Joseph 
Hood  (liquidator  of  Ogdens,  Limited)  this 
cheque  for"  the  amount  specified  "being  my 
share  of  the  second  and  final  bonus  distribution 
of  the  company  "  : — Held,  that  the  cheque  was 
a  negotiable  instrument,  as  the  order  to  pay 
was  unconditional,  the  words  at  the  foot  not 
being  addressed  to  the  banker  and  not  affecting 
the  order  to  them.  Nathan  v.  Ogdens,  Limited, 
93  L.  T.  563;  21  T.  L.  R.  776— A.  T.  Law- 
rence, J.  See  B.C.  in  O.A.,  ante,  Accord  and 
Satisfaction. 

KegotiabiUty  —  Condition  to  Pay  ''against 
eheqna."] — A  cheque  was  given  in  the  follow- 
ing form:  "Pay  to  Messrs.  K.  &  H.  against 
cheque  or  [the  word  "order*'  was  deleted] 
four  hundred  pounds  sterling  '* : — Held,  that 
the  words  "against  cheque"  had  no  effect 
upon  the  negotiability  of  the  cheque  so  given. 
Olen  V.  Sewple,  3  F.  1134— Ct.  of  Sees. 

Condition  Attaching  to  Doliyory— Proof  of— 
Ko^tiation.]  —  A  condition  attached  to  the 
delivery  of  a  cheque  that  the  drawer  should  be 
entitled  to  stop  payment  unless  he  received 
within  a  specified  time  the  cheque  of  a  third 
party  to  meet  it,  may  be  proved  by  parol,  and 
is  effectual  against  an  indorsee  who  is  not  a 
holder  in  due  course.  Semple  v.  Kyle,  4  F.  421 
— Ct.  of  Sess. 

Olieqna   Drawn  by  Threo   Persons— Liability 

6—2 
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of  Drawm  to  Bank.] — Three  persons  drew  a 
cheque  on  a  hank  in  favoor  of  hlank  or  order. 
None  of  the  drawers  had  any  fnnds  at  their 
credit  with  the  bank  at  the  time.  The  bank 
cashed  the  cheque,  payment  being  made  to  one 
of  the  drawers,  and  opened  an  account  in  the 
names  of  the  drawers,  the  account  being  debited 
with  the  amount  of  the  cheque : — Held^  that  the 
drawers  were  jointly  and  severally  liable  to  the 
bank  for  the  amount  of  the  cheque.  Henderson 
V.  Wallaee  d  Pennell,  6  F.  166— Ct.  of  Sess. 

Orottod  Oheqna  —  BoooiTing  Payment  for  a 
Customer  —  GiVing  Credit  to  Customer  before 
Cheque  Cleared— Crediting  Customer  in  Bank's 
Books— Kegligeneo — Holding  Out— Kame  of  In- 
dlTidnal  same  Kamo  as  Firm.]— A  banker  does 
not  lose  the  protection  of  section  82  of  the  Bills 
of  Exchange  Act,  1882,  merely  because,  before  a 
crossed  cheque  paid  in  by  a  customer  is  cleared, 
he  makes  a  credit  entiy  in  the  bank's  books 
or  in  the  pass-book  not  communicated  to  the 
customer.  Capital  and  Counties  Bank  v.  Gordon 
(19  T.  L.  R.  462 ;  [1903]  A.C.  240)  distinguished, 
it  may  be  negligence  on  the  part  of  a  banker  to 
receive  payment  for  a  customer  of  a  crossed 
cheque  marked  "  Account  of  payee,'*  where  the 
banker  has  information  which  may  lead  him  to 
think  that  the  account  into  which  he  is  pa3dng 
the  amount  of  the  cheque  is  not  the  payee's 
account.  The  defendants,  however,  held  not 
negligent.  Sevan  v.  National  Bank,  23  T.  L.  R. 
65— Channell,  J.     • 

"Hot  negotiable"  — "Customer"— De- 

feetivo  TiUe— LiabiUty  of  Banker.]— A  person 
accustomed  to  get  cheques  cashed  at  a  bank, 
but  having  no  account  and  no  entry  of  debit  or 
credit  in  any  book  or  paper  of  the  bank,  is  not 
a  "  customer  "  within  the  meaning  of  the  BiUs 
of  Exchange  Act,  1882,  s.  82.  Where,  there- 
fore, a  bank  gives  cash  to  such  person  for  a 
cheque  obtained  by  fraud  and  marked  "Not 
negotiable"  and  the  cheque  is  honoured,  the 
bank  must  refund  the  amount  thereof  to  the 
drawer,  its  title  being  no  better  than  that  of 
the  person  for  whom  the  cheque  was  cashed. 
Great  Western  Railway  v.  London  and  County 
Banking  Co.,  70  L.  J.  K.B.  916;  [1901]  A.O. 
414;  86  L.  T.  162;  60  W.  R.  60;  6  Com.  Cas. 
276-H.L.  (E.) 

Forged  Indorsement— Banker  BeoolTing 

Payment  fnr  Customer— BeeeiTing  Bank— CoUeet- 
ing  Bank— Cheques  Crossed  OoneiaUy— Spoeially 
Crossed  by  BeoolTing  Bank  to  Cdlleeting  Bank— 
"To  aeeonnt  of"  BeeoiTing  Bank— Crediting 
Cnstomer  when  Cheque  Cleared.] — The  defen- 
dants, who  were  bankers,  received  from  their 
customer  cheques  crossed  generally.  These 
they  crossed  specially  to  other  bankers,  adding 
words  directing  payment  to  their  own  account. 
They  then  entered  the  amounts  of  the  cheques 
to  the  credit  of  their  customer  in  their  own 
books,  but  not  in  his  pass-book.  They  did  not 
themselves  present  the  cheques  for  payment, 
but  handed  them  to  the  bankers  to  whom  they 
had  speciallv  crossed  them,  who  cleared  the 
cheques,  credited  the  defendants'  account  with 
the  amount,  and  informed  the  defendants  that 
they  had  done  so.  The  defendants  then  entered 
the  amounts  of  the  cheques  in  their  customer's 
pass-book,  and  allowed  him  to  draw  against 
ihem:— Held,  that  they  had  merely  received 


payment  for  a  customer  within  the  meaning  of 
section  82  of  the  Bills  of  Exchange  Act,  1882, 
and  were  protected  by  that  enactment,  although 
their  customer,  having  forged  the  indorse- 
ments, had  no  title  to  the  cheques.  Akrokerri 
(Ashanti)  Mines  v.  Economic  Bank,  73  L.  J. 
K.B.  742 ;  [1904]  2  K.B.  465  ;  91  L.  T.  175  ;  62 
W.  R.  670;  9  Com.  Cas.  281 ;  20  T.  L.  R.  664— 
Bigham,  J. 

Collection— Hegligonee— Liability  to  True 

Owner.]— The  Bills  of  Exchange  Act,  1882,  s. 
82,  provides  that  where  a  banker  without  negli- 
gence receives  payment  of  a  crossed  cheque  for 
a  customer  who  has  no  title  to  the  cheque,  the 
banker  shall  not  incur  any  liability  to  the  true 
owner  of  the  cheque.  A  cheque  for  642Z.  was 
drawn  in  favour  of  the  plaintiffs,  or  order,  and 
crossed  generally.  The  plaintiffs'  secretary 
indorsed  the  cheque  with  the  name  of  the 
plaintiffs,  followed  by  his  own  name  and  the 
word  '*  secretary,"  and,  without  the  authority 
of  the  plaintiffs,  paid  the  cheque  into  his 
account  at  the  defendants'  bank  for  collection. 
The  secretary  had  never  previously  paid  into 
his  own  accoimt  a  cheque  drawn  in  f&vour  of 
the  plaintiffs.  The  defendants,  without  making 
any  enquiry  as  to  the  authority  of  the  secretary 
to  deal  with  the  cheque,  placed  the  amount  to 
the  credit  of  the  secretary,  and  collected  the 
proceeds  from  the  paying  bank: — Held,  that 
the  defendants  had  not  acted  without  negli- 
gence, and  were  liable  to  the  plaintiffs  for  the 
amount  of  the  cheque.  Hannafi*s  Lake  View 
Central  v.  Armstrong  d  Co.,  6  Com.  Cas.  188 — 
Kennedy,  J. 

Agents  to  Collect  Crossed  Cheque — ^Bidders 

for  Value.] — J.,  a  clerk  of  the  plaintiff,  stole 
certain  cheques  and  forged  the  indorsement 
thereon.  He  paid  them  into  his  accounts  at  the 
defendants'  bank,  and  his  accounts  were  at  once 
credited  with  them.  The  accounts  were  some- 
times in  credit  and  sometimes  overdrawn.  The 
stolen  cheques  were  paid  in  at  various  times 
over  a  period  of  some  four  years.  The  cheques 
were,  when  paid  in  by  J.,  (1)  drawn  in  favour 
of  G.  or  order  on  other  banks  and  uncrossed; 
(2)  drawn  in  favour  of  G.  or  bearer  on  other 
banks  and  uncrossed;  (3)  drawn  on  another 
branch  of  the  defendants'  bank,  payable  to 
order,  and  uncrossed;  (4)  drawn  on  another 
branch  of  the  defendants  bank  and  crossed; 
(5^  drawn  on  other  banks,  crossed,  and  marked 
**  Not  negotiable  " ;  (6)  drawn  to  order  on  other 
banks  and  crossed;  (7)  drawn  to  bearer  on 
other  banks  and  crossed.  In  collecting  the 
cheques  the  defendants  acted  bona  fide  and 
without  negligence.  Held,  that  the  defendants 
received  all  the  cheques  as  agents  to  collect  for 
their  customer;  that  as  to  (1)  and  (2)  they 
were  liable  for  the  conversion  of  the  proceeds, 
but  that  as  to  (3),  (4)  they  were  protected  by 
section  60  of  the  Bilk  of  Exchange  Act,  1882, 
and  as  to  (5^,  (6),  (7)  they  were  also  protected 
by  section  82  of  the  same  Act.  Gordon  v. 
London,  City,  and  Midland  Bank,  88  L.  T.  762 
— Bucknill,  J. 

The  defendants  also  received,  crossed,  a  docu- 
ment addressed  to  a  banker,  stating:  "Pay  to 

the  sum  named  below  on  presentation  of 

the  subjoined  receipt  duly  signed  and  dated." 
Held,  that  the  defendants  were  entitled  to  the 
protection  of  section  82  of  the  Bills  of  Exchange 
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Act,  1882,  by  virtu©  of  section  17  of  the  Revenue 
Act,  1883.  Bankers  are  not  deprived  of  the 
protection  of  section  82  of  the  Bills  of  Exchange 
Act,  1882,  by  reason  of  crossing,  for  the  pur- 
pose of  collection,  crossed  cheques  received  by 
them.    lb. 

Oheqiie  to  Order  OrMsed  by  Btnkar.]— Where 
a  cheque  payable  to  order  is  handed  by  a 
customer  to  a  banker  imcrossed  the  banker 
cannot  claim  the  protection  of  section  82  of  the 
Bills  of  Exchange  Act,  1882,  upon  the  ground 
that  he  crossed  the  cheque  upon  receipt  of  it. 
Fenwick,  Stobart  dk  Co.,  In  re ;  Deep  Sea  Fishery 
Co.,  ex  parte,  71  L.  J.  Ch.  321 ;  [1902]  1  Ch. 
507 ;  86  L.  T.  193 ;  9  Manson,  205— Buckley,  J. 

OiMsed  COiaqiia  on  Branch  Bank  Paid  into 
another  Braneh.] — A  cheque  pavable  to  order 
drawn  upon  one  branch  of  a  bank  was  paid 
crossed  into  another  branch  of  the  bank  by  a 
customer  who  had  forged  upon  it  the  indoi-se- 
ment  of  the  drawee.  The  bank  dealt  with  the 
cheque  in  good  faith,  without  negligence,  and 
in  the  ordinary  course  of  business  by  entries 
in  their  books  debiting  the  drawer  and  crediting 
the  customer  paying  the  cheque  in  with  the 
amount  thereof: — Held,  in  an  action  by  the 
drawee  against  the  bank  for  conversion  of 
the  cheque,  that,  if  the  provisions  of  sections  79 
and  80  of  the  Bills  of  Exchange  Act,  1882,  in- 
volving the  employment  of  two  banks  in  the 
transaction,  were  applicable,  the  bank  had 
satisfied  the  requirements  of  those  sections ; 
and,  if  those  sections  did  not  apply,  section  60 
of  the  Act  protected  the  bank  from  liability  to 
the  drawee.    lb. 

Oertifioation  of  Oheqae— Payment  nnder  llii- 
iake.] — See  Bankeb. 

Cheque  Oiyen  Abroad  for  Gambling  Debt 
Inenrrod  There  —  Action  in  England.]  —  See 
MouUs  V.  Owen,  post,  International  Law. 

Illegal  Coniideration— Betting.] — See  Gaming. 

Payment  by  Cheque.] — See  Payment. 

Payment  of  Forged  Cheque.]— fifea  Banker. 

9.  PROMISBOBY  Note. 

Inehoato  Instmment— Blank  Stamped  Paper 
Tilled  up  by  Agent  in  Ezoees  of  Anthoiity— 
Vote  in  Hands  of  Payee— AppUeability  of  Common 
Law  Boetrino  of  Estoppel— Holder  in  Dne  Course 
— Kegotiation.] — A  person  who  has  signed  a 
blank  stamped  paper,  and  delivered  it  to  an 
agent  authorising  fiim  to  fill  it  up  as  a  pro- 
missory note  for  a  certain  amount  payable  to 
a  named  payee  for  the  purpose  of  obtaining  an 
advance  from  the  payee  is  estopped  from  assert- 
ing against  the  payee,  who  has  bona  fide 
advanced  money  on  the  note,  that  the  agent 
has  exceeded  his  authority  as  to  the  amount, 
provided  that  the  stamp  covers  the  amount  for 
which  the  note  has  been  filled  up.  Lloyd's 
Bank  v.  Cooke,  76  L.  J.  K.B.  666 ;  [1907]  1  K.B. 
794 ;  96  L.  T.  715 ;  23  T.  L.  R.  429— C.A. 

Section  20  of  the  Bills  of  Exchange  Act,  1882, 
whatever  the  true  construction  of  it  may  be, 
has  not  the  effect  of  preventing  the  common 
law  doctrine  of  estoppel  from  being  applicable 
to  negotiable  instruments.    lb. 


Per  Fletcher  Moulton,  L.J. —According 
to  the  true  construction  of  section  20  of  the 
Bills  of  Exchange  Act,  1882,  the  estoppel 
created  by  the  proviso  to  that  section  operates 
in  favour  of  a  payee  of  a  promissory  note  as 
well  as  in  favour  of  an  indorsee.    lb. 

8nm  Payable  "  together  with  any  interest  that 
may  aceme  thereon" — "Snm  certain."] — An 
obligation  to  pay  a  capital  sum  on  demand 
'*  together  with  any  interest  that  may  accrue 
thereon  "  is  not  a  promissory  note,  as,  the  rate 
of  interest  not  being  specified,  the  obligation  is 
not  for  a  sum  certain,  as  required  by  the  Bills 
of  Exchange  Act,  1882.  Lamberton  v.  Aiken, 
2  F.  189— Ct.  of  Sess. 

Form— Joint  and  Seyeral  Agreement— Con- 
dition as  to  Bights  of  Holder.] — A  condition 
added  to  an  instrument  purporting  to  be  a 
joint  and  several  promissory  note,  ''that  no 
time  given  to  or  security  taken  from  or  com- 
position or  arrangement  entered  into  with 
either  party  hereto  shall  prejudice  the  rights 
of  the  holder  to  proceed  against  any  other 
party,"  does  not  deprive  the  instrument  of 
its  character  as  a  promissory  note  within  the 
meaning  of  the  Bills  of  Exchange  Act,  1882. 
Yates  V.  Evans  (61  L.  J.  Q.B.  446)  approved. 
Kirkwood  v.  Smith  (66  L.  J.  Q.B.  408;  [1896] 
1  Q.B.  582)  overruled.  Kirkivood  v.  Carroll, 
72  L.  J.  K.B.  208;  [1903]  1  K.B.  631;  88  L.  T. 
52;  61  W.  R.  374— C.A. 

Signature  Obtained  by  Fraud— Kegligonoe— 
Holder  in  Due  Course.] — Where  a  person  has 
been  induced  to  sign  a  promissory  note  by  a 
fraudulent  representation  that  he  is  witnessing 
a  deed,  and  at  the  time  he  signs  it  he  believes 
he  is  witnessing  a  deed,  and  has  no  knowledge 
of  the  existence  of  the  promissory  note,  and  the 
jury  negative  negligence  upon  his  part  in  so 
signing  the  document,  he  is  not  estopped  in  an 
action  brought  against  him  upon  the  note  by 
the  payee  of  the  note  from  relying  upon  the 
true  facts  as  a  defence,  and  such  facte  afford 
an  answer  to  the  action.  Lewis  v.  Clay,  67  L.  J. 
Q.B.  224;  77  L.  T.  663;  46  W.  R.  319— Lord 
Russell  of  Killowen,  O.J. 

The  payee  of  a  promissory  note  \b  not  a 
"  holder  in  due  course  '*  within  the  meaning  of 
section  29  of  the  Bills  of  Exchange  Act,  1882, 
Inasmuch  as  ho  is  not  a  person  to  whom,  after 
ite  completion  by  and  as  between  the  immediate 
parties,  the  note  has  been  negotiated.  Even  if 
the  plaintiff  had  been  a  "  holder  in  due  course  " 
he  would  not  upon  the  facte  stated  above  have 
been  entitled  to  recover.    lb. 

The  law  as  declared  by  Foster  v.  Mackinnon 
(38  L.  J.  C.P.  310;  L.  R.  4  C.P.  704)  is  still  in 
force,  cmd  has  not  been  altered  by  the  Act  of 
1882.    lb. 

Alteration  whether  "material"  or  "ap- 
parent "—Insertion  of  Word  "Limited"  after 
Kame  of  Company.] — A  promissory  note  was 
made  in  Liverpool  and  posted  to  Canada  by 
which  the  defendante  promised  to  pay  to  the 
order  of  "The  Goderich  Organ  Oo."  a  certain 
sum.  "  The  Goderich  Organ  Co."  having  been 
converted  into  a  limited  company  called  "  The 
Goderich  Co.,  Lim.,"  an  officer  of  that  company, 
without    the    consent    or    knowledge    of    the 
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defendante  as  makers  of  the  note,  inserted 
the  word  "Limited"  on  the  face  of  the  note 
and  indorsed  it  on  behalf  of  the  limited  company 
to  the  plaintiffs,  who  were  holders  in  due 
course.  There  was  sufficient  space  within 
which  to  write  the  word  "  Limited  "  on  the  face 
of  the  note,  and  the  plaintiffs  took  it  without 
any  knowledge  that  it  had  been  altered.  The 
note  being  dishonoured  on  presentation,  the 
plaintiffs  sued  to  recover  the  amount  due  upon 
it: — Heldy  that  the  insertion  of  the  word 
**  Limited  "  on  the  face  of  the  note,  if  a  "  mate- 
rial," was  not  an  ''apparent"  alteration;  that, 
consequently,  by  section  64  of  the  Bills  of  Ex- 
change Act,  1882,  the  note  was  payable  accord- 
ing to  its  original  tenor— that  is,  was  payable 
as  if  the  word  **  Limited  "  had  not  been  in- 
serted ;  and  therefore  that  the  indorsement  was 
irregular  and  did  not  entitle  the  plaintiffs  to 
sue  upon  it.  Bank  of  Montreal  v.  Exhibit  and 
Trading  Co.,  11  Com.  Cas.  260;  22  T.  L.  R.  722 
^PhiUmiore,  J. 

VoU  Payable  Abroad— Stamp  Beqnired  when 
Siiod  on  in  England.] — Section  72,  sub-section 
1  (a)  of  the  Bills  of  Exchange  Act,  1882,  which 
provides  that  *' where  a  bill  is  issued  out  of 
the  United  Kingdom  it  is  not  invalid  by  reason 
only  that  it  is  not  stamped  in  accordance  with 
the  law  of  the  place  of  issue,"  does  not  exempt 
a  bill  or  note  made  abroad  from  the  necessity 
of  complying  with  the  requirements  of  the 
English  Stamp  Act  when  the  bill  or  note  is 
sued  on  in  this  country.    lb. 

Promifsory  Kote  Payable  on  Demand  0iyon  to 
Payee  not  for  Kegotiation— Koto  left  in  Pomos- 
■ion  of  Payee  after  Payment  by  Ifaker — In- 
dorsement to  Third  Party  for  Yalne  by  Payee 
after  Payment— Koto  Obtained  by  Frand  from 
Indonee  by  Payee  and  Betnmed  to  Xaker^ 
Xaker  no  Better  Title  ai  against  Indonee  than 
Payee— Estoppel— Holder  "in  his  own  right."] 
— The  words  "in  his  own  right "  in  section  61 
of  the  Bills  of  Exchange  Act,  1882,  which  pro- 
vides that  "when  the  acceptor  of  a  bill  of 
exchange  is  or  becomes  the  holder  of  it  at  or 
after  its  maturity,  in  his  own  right,  the  bill  is 
discharged,"  do  not  mean  merely  "not  in  a 
representative  character,"  as  executor,  for  in- 
stance, but  mean  a  holder  having  a  right  to  the 
instrument  not  subject  to  that  of  any  one  else, 
but  good  against  all  the  world.  Nash  v.  De 
Freville,  69  L.  J.  Q.B.  484;  [1900]  2  Q.B.  72; 
82  L.  T.  642 ;  48  W.  R.  434— C.A. 

The  defendant  at  various  periods  made  five 
promissory  notes,  payable  on  demand,  which 
he  handed  to  the  payee,  who  promised  not  to 
negotiate  them.  The  first  three  notes  were 
given  to  the  payee  as  security  for  money  due  to 
him,  and  the  remaining  two  promissory  notes 
were  given  in  substitution  for  the  first  three, 
which  the  defendant  allowed  to  remain  in  the 
payee's  possession.  The  payee,  in  violation  of 
his  promise,  indorsed  the  five  promissory  notes 
for  value  to  the  plaintiffs,  and  without  notice 
of  any  defect  in  their  title,  who  gave  him  a 
cheque  for  a  sum  exceeding  the  total  amount  of 
the  promissory  notes.  This  cheque  was  duly 
met  by  the  plaintiffs.  Subsequently  the  de- 
fendant paid  the  payee  a  sum  of  money  for  the 
purpose  of  discharging  his  liability  on  the  last 
two  promissory  notes  which  were  not  handed 
back  to  the  defendant  by  the  payee,  nor  did 
the  defendant  then  know  that  they  had  been 


negotiated  by  the  payee.  The  plaintiffs  having 
pressed  the  payee  for  payment  of  the  promissory 
notes,  he  gave  them  his  cheque  and  received 
back  the  five  promissory  notes,  which  he  imme- 
diately sent  by  post  to  the  defendant,  who 
received  them  the  next  day  and  destroyed  them. 
The  payee  absconded,  and  the  cheque  given  by 
him  to  the  plaintiffs  was  dishonoured.  The 
plaintiffs  sued  the  defendant  on  the  promissory 
notes,  and  alternatively  claimed  for  a  conver- 
sion of  the  same : — Held^  that  the  defendant 
came  within  the  rule  laid  down  in  Lickbarrow 
V.  Mason  (2  Term  Bep.  68)  as  being  the  person 
who  had  enabled  the  payee  to  occasion  the 
plaintiffs'  loss,  and  that  he  must  therefore  sus- 
tain it.  Held  aUo,  that  even  if  there  was  any 
consideration  for  the  transfer  of  the  promissory 
notes  by  the  payee  to  the  defendant,  yet  under 
the  circumstances  he  could  acquire  as  against 
the  plaintiffs  no  better  title  than  the  payee 
had.    lb. 

Blank  Form  with  Signature  Thereto— Deliyery 
to  Agent  to  negotiate  only  on  BeoeiTing  In- 
stmetlonf— negotiation  by  Agent  without  In- 
itmetions— Liability  of  Prineipal— Estoppel.]— 

The  defendant  on  leaving  Gape  Colony  for 
England  gave  to  T.  and  W.  a  power  of  attor- 
ney to  manage  all  his  affairs  in  the  colony. 
He  also  left  with  them  two  lithographed  forms 
of  promissory  notes,  containing  the  words 
"  promise  to  pay,"  and  signed  by  him,  but  left 
blank  in  all  other  respects,  and  unstamped, 
informing  them  that  these  forms  were  only  to 
be  filled  up  and  negotiated  on  his  sending  them 
instructions  from  England  to  that  effect.  Sub- 
sequently T.,  without  having  received  any 
instructions  ^m  the  defendant,  and  in  fraud 
of  the  defendant,  filled  up  the  notes  and  dis- 
counted them  to  the  plaintiff,  who  acted  in 
good  faith  and  without  notice  of  the  limitation 
of  T.'s  authority.  T.  having  converted  the  pro- 
ceeds of  the  notes  to  his  own  use,  and  the 
plaintiff  having  brought  an  action  upon  the 
notes  against  the  defendant, — Held,  that,  as 
the  defendant  had  never  autiiorized  T.  to  fill 
up  and  issue  the  notes,  he  was  not  estopped 
from  denying  that  they  had  been  made  with 
his  authority,  and  that  the  plaintiff  could  not 
recover.  Smith  v.  Prosser^  77  L.  J.  K.B.  71 ; 
[1907]  2  K.B.  736;  97  L.  T.  156;  23  T.  L.  R. 
697— O.A. 

Vote  in  Hande  of  Payee— Incomplete  Instm- 
ment— negotiation.] — ^The  defendant  applied  to 
A.  for  a  loan  of  16Z.,  and  gave  him  his  signature 
in  blank  on  stamped  paper  authorising  him  to 
fill  it  up  as  a  promissory  note  payable  to  him- 
self for  161,  A.  fraudulently  filled  it  up  as  a 
promissory  note  for  30/.  payable  to  the  plaintiff, 
who  took  it  and  gave  value  for  it  without  having 
any  knowledge  that  A.  had  exceeded  his  autho- 
rity. The  amount  of  the  stamp  was  sufi&oient 
for  a  note  for  901. : — Held,  that  there  had  been 
no  negotiation  of  the  note  after  completion  to 
a  holder  in  due  course  within  the  meaning 
of  the  proviso  to  section  20,  sub-section  2  of  the 
Bills  of  Exchange  Act,  1882,  and  that  the 
plaintiff  was  therefore  not  entitled  to  recover. 
Herdman  v.  Wheeler,  71  L.  J.  K.B.  270 ;  [1902] 
1  K.B.  861 ;  86  L.  T.  48;  60  W.  R.  800— D. 

10.  Mastbb  of  Ship,  bt. 

Veoefiaries— Halter's    Bill    of    Ezobange— 
Personal  Liability.] — The  master  of  a  vessel  is 
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personally  liable  on  a  bill  of  exchange  drawn 
by  him  npon  the  owners  in  payment  of  neces- 
saries ordered  by  him,  for  which  he  purports 
by  the  terms  of  the  bill  to  hold  his  vessel, 
owners,  and  freight  responsible.  Ths  Bipon 
City  (66  L.  J.  P.  110;  [1897]  P.  226)  followed. 
Ceylon  Coaling  Co.  v.  Ooodrich,  73  L.  J.  P.  104 ; 
[1904]  P.  319  ;  91  L.  T.  151 ;  9  Asp.  M.C.  606— 
Gorell  Barnes,  J.    See  Ships  and  SmppiNa. 


11.  Othbb  Matters. 

Aoeeptanoe  by  One  Partner— Validity.]— 5e« 
Pabtnbbshif. 

Assignment  of  Debt— Negotiable  Initnunent— 
Votiee.] — See  Assionhent. 

Bill  Beeeiyable— Whether  a  ''book  debt."] 
iS^  Banker. 

Certifying  Oheqne.]— iSee  Banker. 

Contemporaneous  Oral  Agreement  to  Eenew 
—Admissibility.]— 5gg  Eyidencb. 

Delivery  for  Disoonnt— Whether  Property  of 
Bank  or  Customer.]— iSea  Banker. 

Bireetors  of  Company— Liability  of— Bill  Ae- 
eepted— Omission  of  "  Limited."]— See  Derma- 
tine  Co.  V.  Ashworthy  post.  Company. 

Donatio  Mortis  Cansa.]— /See  Will. 

Effect  on  Bight  of  Stoppage  in  Transitu.]— 
See  Sale  of  GkioDS. 

Payment  by  BiU.]— £fee  Payment. 

Proof— Valnation.]— See  Bankruptcy. 
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1.  What  is,  173. 

2.  Form,  176. 

3.  Non-Registration,  180. 

4.  SeiBure  and  Sale,  180. 

5.  AbsoluU  BiU  of  Sale,  182. 

6.  Other  Matters,  182. 

1.  What  is. 

Sale  and  Hire-Pnrohase  Agreement  —  Loan 
Seonred  by  Mortgage  on  Pnmitvre.]  —  By  an 
agreement  dated  May  4,  1899,  the  bankrupt 
agreed  to  purchase  from  S.  a  freehold  hotel, 
together  with  the  furniture,  fittings,  and  efieots 
on  the  premises,  for  3O,000Z.  The  purchase  was 
to  be  completed  on  May  15,  1899.  Being  in 
want  of  money  to  complete  the  purchase,  the 
bankrupt  applied  to  the  defendants  for  a  loan 
of  2,000Z.,  and  offered  as  a  security  a  fourth 
mortgage  on  the  hotel.  This  the  defendants 
refused,  and  suggested  that  the  bankrupt  should 
give  them  a  bill  of  sale  on  the  furniture,  but 
this  he  declined  to  do.  The  defendants  then 
offered  to  buy  the  furniture  from  S.  and  to  let 
it  to  the  bankrupt  on  a  hire-purchase  agreement, 
and  to  this  the  bankrupt  agreed.    Accordingly 


on  May  15,  the  day  fixed  for  the  completion, 
but  before  the  actual  completion,  the  defen- 
dants, out  of  their  own  moneys,)  purchased  the 
furniture,  fixtures,  and  effects  from  S.,  and 
after  the  completion  they  let  the  same  to  the 
bankrupt  on  a  hire-purchase  agreement.  This 
agreement  was  not  registered  as  a  bill  of  sale. 
On  December  13,  1900,  a  receiving  order  was 
made  against  the  bankrupt,  and  he  was  subse- 
quently adjudicated  a  bankrupt.  The  plaintiff, 
tne  trustee  in  bankruptcy,  claimed  the  furniture 
as  forming  part  of  the  bankrupt's  estate  : — 
Held,  that  the  transaction  was  in  substance  a 
loan  by  the  defendants  to  the  bankrupt  secured 
by  a  mortgage  of  the  furniture,  which  was  void 
for  want  of  registration  under  the  Bills  of  Sale 
Acts,  1878  and  1882.  MeUor^s  Trustee  v.  Maas, 
72  L.  J.  K.B.  82;  [1903]  1  K.B.  226;  88  L.  T. 
50 ;  10  Manson,  26— O.A. 

Colourable   Transaotion  —  Inference   of 

Faet— Begistxation.]— The  appellant  advanced 
money  to  a  hotel  keeper,  who  subsequently 
became  bankrupt,  on  a  hire-and-purchase  agree- 
ment of  the  furniture,  under  which  the  purchase- 
money  was  to  be  paid  by  instalments.  The 
agreement  was  not  registered  as  a  bill  of  sale  : 
— Held,  on  the  evidence,  that  the  transaction 
was  not  a  real  sale,  but  a  loan  on  security,  and 
that  the  agreement  was,  for  want  of  registra- 
tion as  a  bUl  of  sale,  void  against  the  trustee  in 
bankruptcy.  Maas  v.  Pepper,  74  L.  J.  K.B. 
462 ;  [1906]  A.C.  102 ;  92  L.  T.  371 ;  63  W.  R. 
613 ;  12  Manson,  107 ;  21 T.  L.  R.  304— H.L.  (E.) 

Letters  of  Lien— Secured  Oreditor— Order  and 
Bisposition — Bankruptcy.]- The  debtors  pur- 
chased goods  in  England  for  shipment  to  India 
upon  the  orders  of  a  firm  there.  The  goods  had 
to  be  sent  to  bleachers  to  be  prepared,  and  for 
the  purpose  of  paying  for  the  goods  the  debtors 
obtained  advances  from  a  bank,  to  whom  they 
gave  letters  of  lien  stating  that  the  advances 
were  loans  on  the  security  of  goods  in  prepara- 
tion for  shipment  to  the  East,  and  that  as 
security  for  the  advance  the  debtors  held  the 
goods  then  in  the  hands  of  the  bleachers  on  the 
bank's  account  and  under  Uen  to  them.  The 
bleachers'  receipts  for  the  goods  were  inclosed 
with  the  letters  of  lien.  The  debtors  were  ad- 
judged bankrupt  while  some  of  the  goods  were 
m  the  hands  of  the  bleachers,  and  other  goods 
were  in  the  debtors'  warehouse,  having  been  sent 
there  from  the  bleachers,  in  respect  of  which 
letters  of  lien  had  been  given  to  the  bank.  The 
trustee  in  bankruptcy  claimed  the  goods  upon 
the  ground  that  the  letters  of  lien  were  bills  of 
sale,  and  therefore  void  as  not  being  in  the  re- 
quired form  and  not  having  been  registered : — 
Held  (Stirling,  L.J.,  dubitante),  that  the 
letters  of  lien  came  within  the  exceptions  men- 
tioned in  section  4  of  the  Bills  of  Sale  Act,  1878, 
as  being  documents  "  used  in  the  ordinary  course 
of  business  as  proof  of  the  possession  or  control 
of  goods,"  and  therefore  were  not  bills  of  sale. 
Hamilton,  Young  d  Co.,  In  re ;  Carter,  ex  parte, 
74  L.  J.  K.B.  905  ;  [1905]  2  K.B.  772 ;  93  L.  T. 
691;  54W.R.260;  12 Manson, 366 ;  21T.L.R. 
767— C.A. 

Verbal  Agreement  for  Sale  of  Ooods— Yalnatlon 
and  Inyontory- Lease  of  Chattels  in  Schedule.] — 
I.  being  indebted  to  H.,  agreed  to  sell  his 
"  valuation"  at  the  M.  S.  Hotel  to  him,  T.  to 
value  for  both.    T.  then  prepared  and  signed 
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an  inventory  and  valuation  for  930/.  12».  Id., 
which  was  stamped  and  dated  August  9,  1902. 
Subsequently,  on  September  12, 1902,  H.  granted 
I.  a  quarterly  lease  of  the  M.  S.  Hotel,  and  also 
let  to  him  the  fixtures  and  effects  set  out  in  the 
schedule,  and  at  the  end  of  the  lease  it  was 
stated,  '*the  whole  of  the  valuation  as  per 
inventory  is  the  property  of  J.  R.  Holmes  and 
Sons,  brewers,  Bingley,"  and  this  was  signed 
by  I.  :—Held,  that  neither  the  document  of 
August  9  nor  the  lease  of  September  12  con- 
stituted a  bill  of  sale,  as  there  was  a  good  sale, 
which  passed  the  property  independently  of  the 
documents.    Clapham  v.  Ives,  91  L.  T.  69— D. 

Inyentory  with   Beceipt  Attached—Bale   by 
Sheriif— Beceipt  of  SheriiFs  Officer— Babiequent 
Hire  of  Ooodi  to  Ezecution  Debtor.]— In  April, 
1901,  the  goods  of  an  execution  debtor  were 
seized  by  the  sheriff  under  a  writ  of  fi.  fa.    By 
consent  of  the  execution  debtor  the  goods  were, 
on  April  22,  sold  by  the  sheriff  to  the  claimant 
for  240Z.,  and  the  claimant  paid  this  sum  to  the 
sheriff  and  took  formal  possession  of  the  goods 
on  the  same  day.    The  claimant,  on  April  26, 
let  the  goods  on  hire  to  the  execution  debtor, 
who  remained  in  possession  thereof,  and  on  the 
same  day  the  claimant  wrote  to  the  auctioneers 
who  had  been  employed  by  the  sheriff  with  a 
view  to  a  sale  by  auction,  asking  them  to  send 
him  an  inventory  of  the  goods.    The  claimant 
vrished  for  the  inventory  in  order  that  it  might 
be  attached  to  the  hire  agreement.    The  auc- 
tioneer sent  to  the  claimant  a  receipt,  dated 
April  27,  and  signed  by  the  sheriff's  officer,  for 
the  purchase-money  of  the  goods,  though  the 
claimant  had  not  asked  for  it,  and  also  the 
inventory.   In  1904  the  goods  were  seized  under 
a  writ  of  fi.  fa.  issued  under  another  judgment 
against  the  execution  debtor : — Held,  that  it  was 
the  intention  of  all  parties  that  the  property 
in  the  goods  should  pass  to  the  claimant  on 
April  22,  1901,  and  that  the  sale  was  complete 
on  that  day;  that   neither  the  inventory  and 
receipt  nor  the  receipt  alone  were  intended  to 
be  an  instrument  of  transfer  or  a  record  of  the 
transaction ;  and  that,  therefore,  neither  of  them 
required  registration  as  a  bill  of  sale.   Stammers 
V.  MargreU,  21  T.  L.  R.  842— Walton,  J. 

Marriage  Settlament— AtrigninOTt  of  Penonal 
Ohatftelf.] — An  assignment  of  personal  chattels 
to  the  trustees  of  a  marriage  settlement  in 
pursuance  of  a  covenant  by  the  husband  to 
settle  all  his  after-acquired  property  except 
business  assets  does  not  reqmre  registration 
under  the  Bills  of  Sale  Act,  1878,  being  within 
the  exception  of  a  marriage  settlement  con- 
tained in  section  4.  Wenman  v.  Lyon  (60  L.  J. 
Q.B.  668;  [1891]  2  Q.B.  192)  and  Courder  v. 
Bardili  (27  Sol.  J.  276)  followed.  Beis,  In  re  ; 
Clough,  ex  parU,  73  L.  J.  K.B.  929;  [1904] 
2  K.B.  769;  91  L.  T.  692;  68  W.  R.  122; 
11  Manson,  229 ;  20  T.  L.  R.  647— C.A.  See 
B.C.  in  H.L.,  8uh  nom,  Clough  v.  Samuel,  ante, 
Bankruptcy. 

Mortgage— Trade  Fixtures  with  Freehold- 
Power  to  sell  Fixtures  Separately— YaUdity.]— 
The  decisions  under  the  repealed  Bills  of  Sale 
Act,  1864 — such  as  Daglish,  Ex  parte  (42  L.  J. 
Bk.  102 ;  L.  R.  8  Ch.  1072)— that  a  mortgage 
enabling  the  mortgagee  to  seU  trade  fixtures 
separately  requires  to  be  registered  as  a  bill  of 
sale  under  that  Act,  are  not  limited  to  mort- 


gages of  leaseholds,  where  the  mortgagor's  in- 
terest in  the  land  is  of  a  different  nature  to  his 
interest  in  the  fixtures,  but  apply  also  to  mort- 
gages of  freeholds,  where  the  fixtures  are 
essentially  parts  of  the  freehold,  and  pass  by 
the  grant.  Johns  v.  Ware,  68  L.  J.  Ch.  156 ; 
[1899]  1  Ch.  869;  80  L.  T.  112;  47  W.  R.  202; 
6  Manson,  88— Romer,  J. 

2.  Form. 

Grantor  OeneraUy  Known  by  Assuned  Vame.] 
—The  Bills  of  Sale  Act,  1878,  contains  no  pro- 
vision which  makes  it  necessary  to  state  the 
name  of  the  grantor,  and  consequently  the 
description  of  the  grantor  in  the  bill  of  sale,  in 
the  affidavit  filed  with  the  Registrar,  and  in  the 
register,  by  a  name  other  than  that  by  which 
he  is  generally  known,  will  not,  in  the  absence 
of  any  intention  to  mislead  creditors,  invalidate 
the  registration.  Stokes  v.  Spencer,  69  L.  J. 
Q.B.  792;  [1900]  2  Q.B.  483;  83  L.  T.  199;  49 
W.  R.  18;  7  Manson,  402— D. 

Omission  of  Vame  of  Grantor  and  of  Attest- 
ing Witness  in  Filed  Copy.]— The  omission  of 
the  name  of  the  grantor  of  a  bill  of  sale  and 
of  the  name  and  address  of  the  attesting  wit- 
ness in  the  copy  thereof  filed  upon  registration 
under  section  10,  sub-section  2  of  the  Bills  of 
Sale  Act,  1878— those  ^particulars  being  con- 
tained in  the  affidavit  filed  with  such  copy — 
does  not  render  the  bill  of  sale  void.  Thomas 
V.  Boherts  (67  L.  J.  Q.B.  478;  [1898]  1  Q.B. 
667)  foUowed.  CoaUs  v.  Moore,  72  L.  J.  K.B. 
689;  [1903]  2  K.B.  140;  89  L.  T.  8 ;  61  W.  R. 
648;  10  Manson,  271— C.A. 

Affidavit  with  Description  of  Besidence  and 
Occupation- Manager  of  Batiness  at  WeeUy 

Sala^.]— The  description  of  a  grantor  of  a  bill 
of  sale,  in  the  affidavit  filed  under  section  10, 
sub-section  2  of  the  Bills  of  Sale  Act,  1878,  as 
a  married  woman,  does  not  satisfy  the  statutory 
requirement  when  her  occupation  as  manager 
to  a  Court  milliner  is  omitted.  KembU  v. 
Addison,  69  L.  J.  Q.B.  299 ;  [1900]  1  Q.B.  430; 
82  L.  T.  91 ;  48  W.  R.  381 ;  7  Manson,  16&— D. 

Variation  in  Address  of  Grantors  in  Bill 
and  AffldaTit  —  Misdescription  —  Validity.]— 
In  a  bill  of  sale  the  grantors  were  described 
as  W.  D.,  of  26  B.  F.  Road ;  L.  D.,  of  93  B.  F. 
Road ;  K.,  of  94  W.  Road.  In  the  affidavit  the 
addresses  were:  28B.  F.  Road;  23B.P.Road; 
24  W.  Road  .—Held,  that  the  bill  of  sale  was 
void,  for  misdescription.  Murray  v.  Mackengie 
(L.  R.  10  C.P.  626)  followed.  Marks  v.  Derrick, 
80  L.  T.  60— D. 

Bill  of  Sale  by  Two  Grantors  not  Jointly 
Interested  in  ChatteU  Assigned.]— A  bill  of  sale 
given  by  two  or  more  grantors,  who  are  not 
joint  owners  of  the  chattels  comprised  in  the 
schedule  to  the  bill  of  sale — each  being  owner 
of  a  portion  only  of  the  chattels,  and  the  portion 
belonging  to  each  not  being  distinguishable  in 
the  schedule — is  void  under  section  9  of  the 
Bills  of  Sale  Act,  1882,  as  not  being  made  in 
accordance  with  the  form  in  the  schedule  to 
the  Act.  Saunders  v.  WhiU,  71  L.  J.  K.B.  318 ; 
[1902]  1  K.B.  472;  86  L.  T.  178;  60  W.  R, 
826 ;  9  Manson,  113— C.A. 

Omission  of  Date  in  FUed  Oopy— *'  TriM  copy."] 
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—The  omission  of  the  date  of  a  bill  of  sale  in 
the  copy  thereof  filed  upon  registration  under 
section  10,  sub-section  2  of  the  Bills  of  Sale  Act, 
1878,  does  not  necessarily  render  the  biU  of  sale 
Toid ;  and  the  affidavit  filed  with  the  copy  may 
be  looked  at  to  supply  the  omission.  Thomas  v. 
Boberts,  67  L.  J.  Q.B.  478;  [1898]  1  Q.B.  667  ; 
78  L.  T.  712 ;  6  Manson,  7a-D. 

OmiMioiL  of  Address  of  Grantee— Chrantoe  a 
Idmitod  Company— Sufflcieney  of  Description.]— 
The  omission  of  the  address  of  the  grantee  from 
a  bill  of  sale  given  by  way  of  security  for  the 
payment  of  money  renders  the  bill  void  under 
section  9  of  the  Bills  of  Sale  Act,  1882,  as  not 
being  made  in  accordance  with  the  form  in  the 
schedule  to  that  Act,  even  where  the  grantee 
is  a  limited  company,  the  name  of  which  alone 
is  ordinarily  sufficient  for  purposes  of  identifica- 
tion. AUree  v.  AUree,  67  L.  J.  Q.B.  882;  [1898] 
2  Q.B.  267;  78  L.  T.  794;  47  W.  R.  60;  6 
Manson,  235— D. 

"Oefoasanco  or  condition''— Collateral  Socnrity 
— Chiarantoe  by  Third  Person.]— A  collateral 
security  given  by  a  third  person  upon  the  execu- 
tion of  a  bill  of  sale,  being  a  guarantee  by  that 
person  for  the  payment  of  the  principal  advanced 
and  the  interest  in  case  the  bill  of  sale  should 
prove  insufficient  or  inoperative  for  that  purpose, 
18  not  a  *'  condition  or  defeasance  "  within  the 
meanmg  of  section  10,  sub-section  3  of  the  Bills 
of  Sale  Act,  1878,  so  as  to  require  registration. 
The  Ck>urt  refused  to  re-open  the  transaction 
under  section  1  of  the  Money-lenders  Act,  1900. 
Oakes  v.  Oreen,  28  T.  L.  R.  660— Channell,  J. 

Stotement  of  Consideration— ** Kow  paid"— 
Joint  Debt  of  Grantor  and  Grantee— Unmatured 
Promissory  Hote.]— The  consideration  for  a  bill 
of  sale  is  none  the  less  truly  set  forth  to  be 
"now  paid"  because  part  is  applied  by  the 
grantee  in  pursuance  of  a  contemporaneous 
agreement  in  retiring  a  current  promissory  note 
upon  which  the  grantor  and  grantee  are  jointly 
and  severally  liable.  Richardson  v.  Harris  (22 
Q.B.  D.  268)  distmguished.  Wiltshire,  In  re ; 
Eynon,  ex  parte,  69  L.  J.  Q.B.  146;  [1900]  1 
Q.B.96;  81L.T.616;  48 W. R. 266 ;  7  Manson, 
146— D. 

True  Consideration— Payment  off  of  Prior 

BiU  of  Sale  with  Money  AdTanced.]— Where  the 
money  consideration  as  set  forth  in  a  bill  of 
sale  has  been  actually  paid  to  the  grantor  it  is 
not  necessary  to  refer  to  the  payment  off  of  a 
prior  bill  of  sale  out  of  the  proceeds.  Davies, 
In  re;  Equitable  Investment  Co.,  ex  parte,  11 
L.  T.  667 ;  4  Manson,  868— Wright,  J. 

Provision  for  Bcpaymont  of  Principal  and 

Interest  by  Monthly  Instalments  of  a  Specified 
Amount — Interest.] — Where  the  principal  and 
interest  advanced  on  a  bill  of  sale  is  to  be  re- 
paid by  regular  instalments  of  a  specified  amount 
the  holder  is  in  the  same  position  as  if  the  date 
of  repayment  which  can  be  gathered  by  calcula- 
tion had  been  inserted  in  the  bill  of  sale,  and 
can  only  be  redeemed  by  payment  of  interest 
to  that  date.    Ih. 

"  Vow  dne  and  owing."] — A  statement  in 

a  bill  of  sale  that  it  is  granted  *'  in.consideration 
of  a  sum  of  90Z.  now  due  and  owing  "  does  not 
truly  set  forth  the  consideration  for  which  it  is 


given,  within  the  meaning  of  section  8  of  the 
Bills  of  Sale  Act,  1882,  when  the  grantor 
already  owes  402.  of  the  90Z.  to  the  grantee,  and 
only  receives  the  additional  60Z.  on  execution 
of  the  bill  of  sale.  Davies  v.  Jenkins,  69  L.  J. 
Q.B.  187 ;  [1900]  1  Q.B.  138;  81  L.  T.  788;  48 
W.  R.  286;  7  Manson,  149— D. 

Omission  of  Beccipt.]— The  omission  of  an 
acknowledgment  of  the  receipt  of  the  considera- 
tion by  the  grantor  is  a  departure  from  the 
form  in  the  Act  which  renders  the  bill  of  sale 
void  under  section  9.    16. 

Estoppel— Approbating  and  Beprobatinff  the 
Transaction— Bill  of  Sale  Invalid.]- The  defen- 
dant gave  a  biU  of  sale  over  his  goods  to  the 
plaintiffs.  Subsequently  executions  were  levied 
upon  the  goods,  and  on  each  occasion  the 
plaintiffs,  at  the  request  or  with  the  knowledge 
and  concurrence  of  the  defendant,  successfully 
asserted  their  title  to  the  goods  under  the  biU 
of  sale.  In  an  action  by  the  plaintiffs  against 
the  defendant,  the  latter  alleged  that  the  bi]]  of 
sale  was  invalid,  the  consideration  not  being 
truly  stated : — Held,  that  the  defendant  could 
not  set  up  the  invalidity  of  the  bill  of  sale,  as  he 
could  not  both  affirm  and  disaffirm  the  transac- 
tion. Comitti  V.  Maher,  94  L.  T.  168;  22  T. 
L.  R.  121— Kekewich,  J. 

Title  Deeds  Included  in  Sthednle— Assigned  as 
Personal  Chattels  without  Creating  Charge  on 
Land.] — The  owner  of  land  may  deal  with  the 
title  deeds  as  mere  personal  chattels  divorced 
from  the  land.  Dicta  in  Barton  v.  Gainer 
(27  L.  J.  Ex.  390 ;  3  H.  &  N.  387)  approved  and 
loUowed.  Swanky  Coal  Co,  v.  Denton,  75  L.  J. 
K.B.  1009 ;  [1906]  2  K.B.  873 ;  95  L.  T.  669 ;  13 
Manson,  363— C.A. 

By  a  bill  of  sale  the  grantor  assigned  to 
the  grantee  the  several  chattels  and  things 
specffically  described  in  the  schedule  thereto 
annexed  then  being  in  and  about  the  Lion 
Hotel,  by  way  of  security  for  a  loan;  and 
thereby  covenanted  to  insure  the  chattels 
and  things,  and  to  pay  rates  and  taxes  in 
respect  of  the  premises  in  which  the  same 
might  be.  It  was  further  provided  that  the 
grantee  should  be  at  liberty  to  remove  and  sell 
the  same  at  the  expiration  of  five  days  from 
seizure  or  taking  possession  thereof.  The 
schedule  specificaUy  enumerated  certain  furni- 
ture and  effects,  and  concluded  with  "  Assign- 
ment of  lease  of  the  Lion  Hotel,  and  all  the 
muniments  of  title  referred  to  in  the  said 
assignment "  :—Held  (Gozens-Habdy,  L  J.,, 
dissenting),  that,  according  to  the  true  con- 
struction of  the  bill  of  sale,  the  title  deeds  in- 
cluded in  the  schedule  were  granted  as  personal 
chattels  severed  from  the  leasehold  interest  to 
which  they  related,  and  not  with  the  intention 
of  creating  any  charge  thereon,  and  that  there- 
fore the  bill  of  sale  was  not  void  under  the 
Bills  of  Sale  (1878)  Amendment  Act,  1882,  s.  9. 
Cochrane  v.  Entvoxstle  (69  L.  J.  Q.B.  418 ;  26 
Q.B.  D.  116)  distinguished.    lb, 

Schednlc— Liyo  Fanning  Btock— flpocific  De- 
scription.]—The  schedule  to  a  bill  of  sale  setting 
out  the  live  farming  stock  assigned  by  the 
grantor  as  '*  2  horses,  4  cows,  and  1  calf  "  is 
not  such  a  sufficiently  specific  description  as  to 
satisfy  section  4  of  the  Bills  of  Sale  Act,  1882. 
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Dauies  v.  Jenkins,  69  L.  J.  Q.B.  187 ;  [1900] 
1  Q.B.  133;  81  L.  T.  788;  48  W.  R.  286;  7 
MaDson,  149 — D. 

Time  for  Pajment— **  On  or  before  a  fixed 
day  "— Befoasance  of  Security.}— A  bill  of  sale 
containing  an  agreement  by  tbe  grantor  to  pay 
principal  and  interest  "  on  or  before  "  a  fixed 
day  is  not  void  under  section  9  of  tbe  Bills  of 
Sale  Act,  1882,  as  not  being  in  accordance  witb 
the  statutory  form.  De  Braam  v.  Ford,  69 
L.  J.  Ch.  82 ;  [1900]  1  Ch.  U2 ;  81  L.  T.  668  ; 
7  Manson,  28— C.A. 

Covenant  to  Prodaoe  Last  Beeeipt  for  Bent  on 
Verbal  Demand— Power  to  Seiie.]— By  a  biU  of 
sale  tbe  grantor  covenanted  tbat  wben  called 
upon  by  the  grantee  he  would  produce  to  him 
the  policy  of  insurance  and  the  receipt  for  the 
last  premium  and  the  last  receipt  for  the  rent, 
rates,  and  taxes.  The  bill  of  sale  contained  a 
proviso  that  the  chattels  thereby  assigned  should 
not  be  liable  to  seizure  or  to  be  taken  possession 
of  by  the  grantee  for  any  cause  other  than 
those  specified  in  section  7  of  the  BiUs  of  Sale 
Act,  1882,  and  also  a  further  proviso  that  if  the 
chattels  thereby  assigned  should  be  seized  or 
taken  possession  of  by  the  grantee  in  conse- 
quence of  the  breach  of  any  of  the  covenants 
therein  contained,  the  grantee  should  be  at 
liberty  to  remove  or  sell  the  same  as  therein 
mentioned : — Heldy  that  the  power  given  to  the 
grantee  to  seize  in  default  of  the  production  of 
the  last  receipt  for  rent,  rates,  and  taxes,  on  a 
verbal  demand,  coupled  with  a  further  proviso 
as  to  compliance  with  the  Act,  did  not  render 
the  bill  of  sale  invalid  as  not  being  in  accord- 
ance with  the  form  in  the  schedule  to  the  Bills 
of  Sale  Act,  1882.  Bullock,  In  re;  Ward,  ex 
parte,  68  L.  J.  Q.B.  953 ;  [1899]  2  Q.B.  617 ; 
81  L.  T.  268 ;  48  W.  R.  46— Wright,  J. 

Covenant  to  Beplace  Goods  worn  out— Term 
for  Kaintenance  of  Security.]— A  bill  of  sale 
on  household  goods  is  not  void  as  not  being  in 
accordance  with  the  form  in  the  schedule  to 
the  Bills  of  Sale  Act,  1882,  because  it  contains 
a  covenant  by  the  grantor  to  replace  any 
articles  worn  out  with  others  of  equal  value, 
such  a  covenant  being  one  which  can  be  in- 
cluded in  the  bill  of  saJe  as  being  for  the  main- 
tenance of  the  security.  Seed  v.  Bradley  (63 
L.  J.  Q.B.  387 ;  [1894]  1  Q.B.  319)  followed. 
Coates  V.  Moore,  72  L.  J.  K.B.  639 ;  [1903]  2  K.B. 
140;  89  L.  T.  8 ;  61  W.  R.  648 ;  10  Manson,  271 
— G.A. 

Amount  of  Interest  and  Period  when  Amount 
Payable  Unoertain.]—- By  a  bill  of  sale,  in  con- 
sideration of  60Z.  due  and  owing  from  the 
grantor  to  the  grantee,  the  grantor  assigned 
to  the  grantee  certain  chattels  in  the  schedule 
"by  way  of  security  for  the  payment  of  the 
said  sum  of  60/."  The  grantor  further  agreed 
that  he  would  pay  the  grantee  "  the  said  prin- 
cipal sum  with  interest  thereon  after  the  rate 
of  bl,  per  centum  per  annum  by  the  following 
instalments— namely,  10^  on  the  26th  Dec.  1903, 
and  the  like  sum  of  10^  on  the  26th  March,  the 
24th  June,  the  29th  Sept.,  and  the  26th  Deo.  in 
each  year  succeeding,  untU  the  whole  amoimt 
be  dul^  paid " : — Held,  that  the  bill  of  sale 
was  void,  as  not  being  in  accordance  with  the 
statutory  form  in  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882.  Aiixa  v.  Finch,  91  L.  T. 
70-D. 


Bspayment  of  Sum  Seeured— Ambiguity— 
Validity.] — By  a  bill  of  sale  the  grantor  assigned 
to  the  grantee  certain  chattels  by  way  of 
security  for  the  sum  of  70^,  and  interest  thereon 
at  the  rate  of  1«.  in  the  pound  per  month,  and 
the  grantor  further  agreed  that  he  would  pay 
to  the  grantee  the  principal  sum  and  the 
interest  "  bv  monthly  payments  of  seven 
on  the  26th  day  of  every  month  "  succeeding 
the  date  of  the  bill  of  sale  :—Held,  that  it  being 
clear  from  the  terms  of  the  deed  that  the  sum 
intended  to  be  inserted  in  the  clause  was 
'*  seven  pounds,"  the  bill  of  sale  was  not  void  as 
not  being  in  accordance  witb  the  form  in  tbe 
schedule  to  the  Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882.  Mourmand  v.  Le  Clair,  72 
L.  J.  K.B.  496;  [1903]  2  K.B.  216;  88  L.  T. 
738;  61  W.  R.  689;  10  Manson,  261— D. 


3.  Nom-Reqistbation. 

Apparent  Possession— Bona  Fide  Purehase — 
Ezeeution  Creditor.]  —  The  owner  of  certain 
furniture,  which  was  in  a  house  occupied  by 
him,  sold  it  in  1903  to  a  company  by  an 
agreement  which  was  not  registered  as  a  bill 
of  sale,  and  in  1904  the  company  bona  fide 
sold  it  to  the  original  owner's  mother  by  a 
document  which  was  not  registered.  The 
furniture  remained  in  the  apparent  posses- 
sion of  tbe  original  owner  till  1906,  when  it 
was  seized  in  execution  under  a  judgment 
obtained  against  him.  His  mother  having 
claimed  the  furniture, — Held,  that  as  she  could 
not  shew  either  a  registered  title  or  that  she 
had  taken  possession  so  as  to  render  registra- 
tion unnecessary,  the  title  of  the  execution 
creditor  must  prevail.  H<n>kins  v.  Ottdgeon, 
76  L.  J.  K.B.  462  ;  [1906]  1  K.B.  690;  94  L.  T. 
678 ;  64  W.  R.  419 ;  13  Manson,  363— D. 

CKkkUi  not  in  Apparent  Possession.]  —  The 
bankrupt,  being  indebted  to  a  friend,  and 
having  no  property  but  her  furniture,  trans- 
ferred the  furniture  in  satisfaction  of  the  loan, 
and  carried  out  the  transaction  by  documents 
which  were  found  in  fact  to  constitute  an  abso- 
lute bill  of  sale.  Subsequently  the  sherifi  seised 
the  goods  in  execution,  and  was  actually  in 
possession  when  the  bankrupt  filed  her  own 
petition.  The  trustee  in  bankruptcy  claimed  the 
furniture,  and  sought  to  set  aside  the  bill  of 
sale  as  void  for  want  of  registration: — Held, 
following  Saffery,  Ex  parte ;  Brenner,  in  re  (16 
Ch.  D.  669),  that  the  bill  of  sale  could  not  be 
avoided,  because  at  the  date  when  tbe  bankrupt 
filed  her  petition  the  goods  were  not  in  her 
possession  or  apparent  possession,  but  in  the 
possession  of  the  sherifi.  Sales,  In  re ;  Steel, 
exparU,  64  W.  R.  202— D. 


4.  Sbizube  and  Sale. 

Beisure  for  Purpose  of  Maintaining  Seeurity 
— Defitult  in  Payment  of  Interest— Belief— 
Jurisdiotion  to  Order  Bill  of  Sale  to  be  DeliTered 
up.] — By  a  bill  of  sale  given  to  secure  the  re- 
payment of  an  advance  and  interest  tbereon  at 
the  rate  of  60  per  cent,  per  annum,  the  grantor 
covenanted  to  repay  the  principal  sum  at  the 
expiration  of  twelve  months,  and  the  interest 
by  equal  monthly  instalments  on  the  8th  of  each 
month  during  tbe  twelve  months.    The  grantor 
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having  made  default  in  the  payment  of  the 
sixth  monthly  instalment  of  interest,  the 
grantee  seized  the  chattels  comprised  in  the  hill 
of  sale,  the  warrant  to  the  hailifi  authorising 
him  to  take  and  hold  possession  until  the 
monthly  instalment  of  interest  was  paid.  Upon 
an  appUoation  hy  the  grantor  for  relief  under 
section  7  of  the  Bills  of  Sale  Act,  1882,— Held, 
that  the  grantee  having  seized,  not  for  the 
purpose  of  realising  but  merely  of  maintaining 
the  security,  the  Ck)urt  had  no  jurisdiction  to 
order  the  hill  of  sale  to  be  given  up  to  the 
grantor  upon  payment  by  him  of  the  principal 
sum  advanced  and  interest  to  date.  WickenSf 
Ex  parte  (67  L.  J.  Q.B.  397 ;  [1898]  1  Q.B.  543), 
approved  and  distinguished.  EUiSf  Ex  parte, 
67  L.  J.  Q.B.  734;  [1898J  2  Q.B.  79;  78  L.  T. 
733 ;  46  W.  R.  631 ;  5  Manson,  2BI—GA. 

Beiture  of  OhatteU  Aidgned  for  PoipoM  of 
Baaliiing  the  Seeority— Von-prodnotion  of  Last 
Bdoeipt  for  Bent— Beasonable  Exeme— Tender 
of  Principal  and  Interest  to  Date— Sneh  **  order 
ae  may  seem  jnit.'*]— Five  days  after  the  exe- 
cution of  a  bill  of  sale  by  which  the  chattels 
were  assigned  to  secure  the  repayment  of  a 
loan  at  the  expiration  of  one  year,  and  the 
payment  of  interest  thereon  by  monthly  instal- 
ments, the  grantee  demanded  in  writmg  that 
the  grantor's  rent  receipt  for  the  previous 
quarter  should  be  sent  to  him  by  post.  The 
receipt  was  not  sent,  and  eight  days  later  the 
grantee  seized  the  assigned  chattels,  demanding 
the  principal  sum  lent  with  the  fuU  interest 
for  one  year  and  costs  of  levy.  The  grantor 
applied  at  chambers  for  relief  imder  section  7 
of  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882.  The  rent,  the  receipt  for  which  was  de- 
manded, was  thirty-two  days  overdue  at  the 
time  of  the  seizure,  and  it  did  not  appear  that 
the  landlord  had  asked  for  payment  of  it: — 
Held,  that  as  the  grantee  had  seized  for  the 
purpose  of  realising  his  security,  the  Judge  at 
chambers  had  jurisdiction  to  order  the  bill  of 
sale  to  be  given  up  on  payment  of  the  principal 
with  interest  to  the  date  of  seizure.  Held  also, 
that  as  the  grantee  had  not  shewn  that  the 
failure  of  the  grantor  to  produce  her  last 
receipt  for  rent  was  without  reasonable  excuse, 
the  seizure  was  wrongful,  and  the  Judge  was 
right  in  refusing  to  allow  the  grantee  the  costs 
of  levy.  Held  aUo  {per  Ohitty,  L.J.,  and 
GoLLiKS,  L.J.),  that  a  demand  in  writing  for  a 
receipt  to  be  sent  by  poet  is  not  a  demand  in 
writing  to  produce  the  receipt  within  the  mean- 
ing of  section  7  of  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882.  Cotton,  Ex  parte  (11 
Q.B.  D.  301),  approved.  Wickens,  Ex  parte,  67 
L.  J.  Q.B.  397 ;  [1898]  1  Q.B.  643 ;  78  L.  T.  213 ; 
46  W.  R.  885 ;  5  Manson,  55— O.A. 

Covenant  to  Prodnee  Last  Beoeipt  for  Bent 
on  Verbal  Demand.]— By  a  bill  of  sale  the 
grantor  covenanted  that  when  called  upon  by 
the  grantee  he  would  produce  to  him  the  policy 
of  insurance  and  the  receipt  for  the  last  pre- 
mium and  the  last  receipt  for  the  rent,  rates, 
and  taxes.  The  bill  of  siJe,  contained  a  proviso 
that  the  chattels  thereby  assigned  shoiild  not 
be  liable  to  seizure  or  to  be  taken  possession  of 
by  the  grantee  for  any  cause  other  than  those 
specified  in  section  7  of  the  Bills  of  Sale  Act, 
1882,  and  also  a  further  proviso  that  if  the 
chattels  thereby  assigned  should  be  seized  or 
taken  possession  of  by  the  grantee  in  conse- 


quence of  the  breach  of  any  of  the  covenants 
therein  contained,  the  grantee  should  be  at 
libertpr  to  remove  or  sell  the  same  as  therein 
mentioned : — Held,  that  the  power  given  to  the 
grantee  to  seize  in  default  of  the  production  of 
the  last  receipt  for  rent,  rates,  and  taxes,  on  a 
verbal  demand,  coupled  with  a  further  proviso 
as  to  compliance  with  the  Act,  did  not  render 
the  bill  of  sale  invalid  as  not  being  in  accord- 
ance with  the  form  in  the  schedule  to  the  Bills 
of  Sale  Act,  1882.  Bullock,  In  re;  Ward,  ex 
parU,  68  L.  J.  Q.B.  953;  [1899]  2  Q.B.  617; 
81  L.  T.  268;  48  W.  R.  46;  6  Manson,  367— 
Wright,  J. 

Principal  and  Interest  Bepayable  by  Inttal- 
menti— Sale  by  Mortgagee  nnder  Authority  of 
Mortgagor— Acconnt— Interest  Snbeeqnent  to 
Sale.] — A  sale  of  chattels  by  the  grantee  of  a 
bill  of  sale  under  an  express  authority  from  the 
grantor  will  be  treated  by  the  Court  upon  the 
same  principle  as  a  sale  by  a  mortgagee  under 
a  power  of  sale,  or  as  a  sale  by  the  Court  under 
the  Interpleader  Rules.  West  v.  Diprose,  69 
L.  J.  Ch.  169;  [1900]  1  Ch.  337;  82  L.  T.  20; 
48  W.  R.  389;  64  J.  P.  281;  7  Manson,  162— 
Cozens-Hardy,  J. 

Where  a  bill  of  sale  of  the  furniture  and 
effects  in  a  house  provided  for  the  repayment 
of  the  principal  sum  advanced  and  interest  by 
means  of  ten  monthly  instalments,  and  after 
one  instalment  had  been  paid  the  grantor 
authorised  and  requested  the  grantee  to  sell 
the  house  and  furniture  and  deduct  whatever 
the  grantor  was  liable  to  pay  under  the  bill  of 
sale,  and  the  sale  reaUsod  more  than  enough  to 
pay  the  principal  and  interest  due  to  that  date, 
the  grantee  will  not  be  entitled  to  claim  any 
interest  after  the  date  of  the  sale.    Ih, 

5.  Absoluts  Bill  of  Sale. 

Begiitration  Void- Assignment  of  Goods  by 
Grantee — Title  of  Assignee — Execution  Oreditor 
of  Grantor— Apparent  Poiiesiion— Interpleader.] 
— The  grantee  of  goods  under  an  absolute  bill 
of  sale  assigned  the  goods  by  a  duly  registered 
bill  of  sale.  At  the  date  of  the  second  bill  of 
sale  the  first  was  unregistered : — Held,  that  the 
second  bill  of  sale  conveyed  a  title  valid  against 
all  who  became  execution  creditors  of  the 
grantor  of  the  first  bill  of  sale  after  the  date 
of  the  second.  Cookson  v.  Swire  (64  L.  J.  Q.B. 
249 ;  9  App.  Cas.  663)  followed.  Antoniadi  v. 
Smith,  70  L.  J.  K.B.  869;  [1901]  2  K.B.  689; 
86  L.  T.  200;  49  W.  R.  698 ;  8  Manson,  336— 
O.A. 

6.  Othbb  Mattebs. 

Mortgage— Ko  Specific  Mention  of  Fiztnrei.] 
See  Calvert,  In  re,  post,  Mortoaqb. 

Bepated  Ownership.]— 5ee  Bamkbuptcy. 


BIRDS. 

See  Wild  Bibds. 

BIRTHS. 

statute.]— 7  Edw.  7  o.  40  is  the  Notification 
of  Births  Act,  mfl. 
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BOARD. 

Direetors,  at.]— See  Ck>MPANY. 

Loeal  Boftrd.]— /See  Local  GovBBNicBirr. 


BOARDING-HOUSE. 

See  Laitdlobd  Ain>  Tenant. 


BOND. 

Penalty— Interest— Paymenti  Made  of  Interest 
as  Snch— Administration  Snit  —  Payment  by 
Beoeiver.] — After  a  decree  for  administration  of 
real  and  personal  estate,  a  receiver  who  had 
been  previously  appointed  by  deed  to  collect  the 
rents  of  the  landed  property  of  the  deceased, 
and  to  keep  down  the  interest  on  the  incum- 
brances, and  who  was  also  a  mortgagee  in  pos- 
session, was  left  undisturbed  in  possession  by 
the  Court.  One  of  the  incumbrances  was  a 
bond  debt  for  500Z.,  on  which  judgment  had 
been  entered,  and  the  judgment  was  registered 
as  a  mortgage  against  the  lands.  Interest  was 
paid  by  the  receiver,  under  orders  of  the  Court, 
for  a  number  of  years  to  the  bond  creditor,  and 
accounts  were  passed  in  the  suit,  and  embodied 
in  the  final  decretal  order,  shewing  that  the 
payments  were  appropriated  to  interest,  and 
that  the  principal  sum  of  5001.  was  due  to  the 
bond  creditor  at  the  date  of  the  final  order, 
December  17,.  1867.  Further  payments  were 
made  by  the  executors  of  the  deceased,  and  by 
the  Court  receiver — all  expressly  on  account  of 
interest — down  to  January,  1897.  The  total 
amount  of  the  payments  exceeded  the  penalty 
of  the  bond.  All  creditors  prior  to  the  bond 
creditor  had  been  paid  off,  when  some  further 
lands  were  sold,  the  proceeds  of  which  came  to 
be  allocated.  The  bond  creditor  claimed  to  be 
paid  500Z.  for  principal,  and  the  interest  accrued 
since  January,  18S^.  A  subsequent  creditor 
having  challenged  the  right  of  the  bond 
creditor  to  receive  anything  further  than  the 
amount  of  the  penalty  of  the  bond, — Held,  that 
the  payments  having  been  made  as  interest,  and 
applied  as  such,  and  the  amount  of  the  interest 
due  at  any  one  time,  together  with  the  prin- 
cipal, never  having  reached  the  penalty,  the 
rule  which  prevents  a  bond  creditor  from  being 
paid  more  than  the  amount  of  the  penalty  did 
not  apply.  HatUm  v.  Harris  ([1892]  A.C.  647) 
distinguished.  JCnipe  v.  Blair,  [1900]  1  Ir.  B. 
372— C.A. 

Penal  8nm— Interest— Damages.]— A  bond 

in  a  penal  sum  with  a  condition  to  make  void 
the  same  upon  payment  of  a  lesser  sum  with 
interest  thereon  up  to  and  at  a  certain  date  is 
an  interest-bearing  security,  the  interest  being 
recoverable  as  interest,  and  not  as  damages; 
and  interest  can  be  recovered  from  the  date  of 
the  bond  to  the  date  of  payment.  Cook  v. 
Fowler  (48  L.  J.  Ch.  865;  L.  R.  7  H.L.  27) 
distinguished.  Dixon,  In  re ;  Heynes  v.  Dixon, 
69  L.  J.  Ch.  609;  [1900]  2  Ch.  661;  83  L.  T. 
129;  48  W.  R.  666— C.A. 

Bond  by  Husband  to  Wife's  Tmstees— Beoeipt 
of  Wife's  Income  by  Hnsband— Oonstmetive  Pay- 
ment of  Interest — Bond  for  Principal  and  Interest 


at  8peelfled  Date— Penalty— Bar  by  Lapse  of 
Time.] — Under  a  marriage  settlement  money  be- 
longing to  the  wife  was  authorised  to  be  invested 
on  personal  security,  and  the  interest  directed  to 
be  paid  to  the  wife  for  her  separate  use  for  life, 
and  after  her  death  to  her  husband  for  life.  The 
money  was  advanced  by  the  trustees  to  the 
husband  on  his  bond.  The  wife  lived  twenty- 
four  years  after  the  date  of  the  bond,  and  the 
husband  survived  her  for  twenty  years.  They 
lived  together  in  amity.  For  the  whole  forty- 
four  years  no  interest  on  the  bond  was  paid  by 
the  husband,  and  after  his  death  the  bond  was 
found  amongst  his  papers: — Held,  that  there 
was  no  presumption  of  payment  of  the  bond  by 
the  husband,  that  the  debt  secured  b^  the  bond 
was  not  barred  by  the  Statute  of  lamitations, 
and  that  the  capital  sum  was  recoverable  from 
the  husband's  executors,  together  with  interest 
from  the  date  of  his  death.  Dixon,  In  re ; 
Heynes  v.  Dixon,  68  L.  J.  Ch.  689;  [1899]  2  Ch. 
561 ;  48  W.  R.  71— Byrne,  J. 

Interest  is  payable  as  interest  and  not  aa 
damages  under  a  bond  having  a  condition  on 
defeasance  to  make  void  the  same  upon  pay- 
ment of  a  lesser  sum  at  a  day  certain,  even 
although  no  express  mention  of  interest  is  made 
in  the  bond;  nor  is  the  amount  of  interest 
recoverable  diminished  by  reason  only  of  the 
bond  being  conditioned  for  payment  of  principal 
and  interest  up  to  and  at  a  certain  date.  lb. 
And  see  Deed. 


BOOKS. 

See  CoFTSiaHT. 


BOROUGH. 

See  Cobpobation;  Local  Govbbnmbnt. 


BOUNDARIES 

mghway— Boadside  Waste— PresnmptioB  of 
Dedication  to  Pablie.]— Prima  facie,  when  a 
highway  runs  between  fences,  unless  there  is 
something  to  shew  the  contrary,  the  public 
have  a  right  to  the  whole  space,  and  are  not 
confined  to  the  metalled  part  of  it.  Offin  v. 
Bochford  Rural  Council,  76  L.  J.  Ch.  348; 
[1906]  iCh.  842;  94L.T.669;  64  W.  R.  244; 
70  J.  P.  97 ;  4  L.  G.  R.  696— Warrington,  J. 

Where  a  triangular  piece  of  land  is  by  the 
side  of  and  not  fenced  off  from  a  highway,  it 
must  be  assumed,  there  beinfl  no  evidence  to 
the  contrary,  that  the  fences  bounding  it  were 
put  up  as  boundaries  of  the  highway  and 
therefore  that  the  piece  of  land  formed  part  of 
the  highway.    lb. 

Biteh  and  Hedge  Adjoining— Ownership.]— 
A  road  veas  laid  out  in  1847  under  an  inclosure 
award,  and  its  width  was  stated  to  be  thirty 
feet.  The  defendant  council,  in  whom  the  road 
was  vested,  daimed  that  they  were  entitled  to 
the  adjoining  ditch,  bank,  and  hedge: — Held, 
that  as  the  road  was  of  the  width  of  thirty 
feet  without  the  ditch,  bank,  or  hedge,  and 
that  as  the  plaintiff  had  exercised  rights  of 
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ownership  over  these,  the  plaintiff  and  not  the 
defendants  had  made  out  a  title  to  them. 
Simoox  V.  tardley  Rural  Council,  69  J.  P.  66 ; 
S  L.  G.  R.  135a-Swinfen  Eady,  J. 

Diteh  and  Fanoe — ^PrMnmption  of  Ownenhip — 
Aetf  of  Ownership.] — The  plaintiff  and  defendant 
were  adjoining  owners  of  land,  the  lands  heing 
honnded  by  a  bank  with  a  fence,  with  a  ditch 
on  the  defendant's  side.  For  nearly  fifty  years 
defendant  had  trimmed  the  fence,  pollarded  the 
trees,  and  cleansed  the  ditch,  but  there  was  no 
evidence  of  knowledge  on  the  part  of  the 
plaintiff: — Held,  that  these  acts  of  ownership 
did  not  rebnt  the  presumption  that  the  biEuik 
and  fence  were  the  property  of  the  plaintiff. 
Henniker  v.  Howard,  90  L.  T.  167— D. 

Troei  hmt  Bonndarj  of  A^JMont  Propertiot.] 
— Per  Lord  Stobmonth  Dabling. — Trees  whose 
stems  are  wholly  on  one  side  of  the  boundary 
of  two  adjacent  properties,  but  which  stand  so 
near  the  boundary  as  to  extend  their  roots  into 
the  other  side  of  it  are  not  the  common  property 
of  both  proprietors.  HetheringUm  v.  OaU,  7  P. 
706-Ct.  of  Sess. 

Party-wallt— Eroetion  at  Joint  Expense— Con- 
tribntion  to— Bnilding  EsUto  Sold  in  Plots- 
Implied  Oontraet  between  Sab-parehaiers  from 
Original  Pnrobasen  of  Plots.] — Where  an  estate 
has  been  laid  out  in  plots  for  building  upon  the 
condition  {inter  dUa^  that  the  purchaser  of  a 
plot  first  building  a  party-waU  is  to  be  repaid 
by  the  purchaser  of  the  adjoining  plot  one-haJf 
of  the  viedue  of  the  party- wall,  and  the  original 
purchasers  of  plots  sell  their  plots,  either  built 
upon  or  vacant,  to  other  purchasers,  an  implied 
contract  arises  between  these  sub-purchasers  of 
adjoining  plots  that,  as  between  them,  the  sub- 
purchaser of  a  vacant  plot,  adjoining  a  plot  on 
which  a  house  has  ahready  been  built  by  an 
original  purchaser,  when  he  builds  his  house  up 
to  the  house  already  built  and  makes  use  of  its 
gable-walls,  he  shaJl  repay  the  then  owner  of 
the  house,  and  not  the  original  builder,  the  htJf 
cost  of  the  party  gable-waU.  Irving  v.  Turn- 
bull,  69  L.  J.  Q.B.  693 ;  [1900]  2  Q.B.  129— D. 

OoEToyaaeo— Pareeli  — Land  Sitnate  on  the 
Seaikore— Boondid  by  the  Beashoro— Aceretton 
— Plan.] — In  1864  the  predecessor  in  title  of 
the  defendants  conveyed  to  the  predecessors 
in  title  of  the  plaintiffs  a  piece  of  land  described 
as  being  situate  on  the  seashore,  and  bounded 
**  on  or  towards  the  west  by  the  seashore,"  and 
on  the  other  sides  by  boundaries  as  to  which 
there  was  no  dispute,  and  more  particularly 
delineated  in  the  plan  drawn  on  the  back  of  the 
conveyance.  There  was  a  strip  of  land  inter- 
vening between  the  western  boundary  of  the 
land  conveyed  as  shewn  on  the  plan  and  what 
was  there  defined  as  seashore.  Since  1864  the 
sea  had  gradually  receded  and  left  uncovered  a 
considerable  amount  of  land  on  the  west  side 
of  the  property  as  delineated  on  the  plan.  The 
question  was  as  to  the  property  in  and  rights 
over  this  piece  of  land — Held,  that  "  seashore  " 
in  the  conveyance  meant  that  portion  of  land 
adjacent  to  the  sea  which  was  ordinarily  and 
prima  facie  vested  in  the  Crown  with  its  special 
rights  and  obligations;  and  declaration  made 
thskt  the  plaintiffs  as  owners  of  the  land  con- 
veyed in  1864  were  entitled  to  free  access  and 
egress  to  and  from  the  sea  from  and  to  their 


premises.  Held,  by  Vaughan  Williams,  L.J., 
and  Stirlino,  L.J.,  that  the  defendants  were 
estopped  from  saying  that  any  part  of  the  land 
on  the  western  boundary  of  the  land  conveyed 
as  described  on  the  plan  was  anything  else  than 
seashore.  Held  also,  by  Vaughan  Williams, 
Li  J.,  that  the  predecessor  of  the  defendants 
impliedly  covenanted  that  he  would  do  nothing 
to  prevent  the  grantees  enjoying  the  land  and 
the  house  which  the  evidence  showed  it  was 
contemplated  by  all  parties  should  be  built 
thereon,  as  land  and  a  house  facing  on  the  sea 
and  having  the  seashore  as  a  boundary.  Held, 
by  RoMEB,  L.J.,  that,  as  between  the  grantor 
and  the  grantees,  the  foreshore  at  the  date  of 
the  conveyance  was  fixed  as  coming  up  to  the 
western  boundary  of  the  land  described  in  the 
conveyance,  and  the  land  in  dispute  must  be 
held  to  be  an  accretion  subsequent  to  the  deeds, 
and  accordingly  land  which  had  become  the 
property  of  the  plaintiffs.  Mellar  v.  Waltnesley, 
74  L.  J.  Ch.  476;  [1905]  2  Oh.  164;  93  L.  T. 
674 ;  68  W.  R.  681 ;  21  T.  L.  R.  691— C.A. 

Bonndarj  formed  by  Bailway— Pretnmp- 

tion  of  Ownenhip— Ad  Medinm  Filnm.]— Where 
land  adjoining  a  railway  is  granted  by  convey- 
ance the  presumption  of  ownership  ad  medium 
filum  vice  which  arises  in  the  case  of  a  highway 
does  not  apply  as  regards  the  railway.  Thomp- 
son  V.  Hickman,  76  L.  J.  Ch.  264 ;  [1907]  1  Ch. 
660 ;  96  L.  T.  464 ;  23  T.  L.  R.  311.— Neville,  J. 

Plan— Variation  between  Plan  and  Par- 

eels.]— If  a  conveyance  contains  an  adequate 
and  sufficient  definition  with  convenient  cer- 
tainty of  what  was  intended  to  pass  by  it,  any 
erroneous  statement  as  to  dimensions  or  quan- 
tity, or  any  inaccuracy  in  the  plan,  will  not 
vitiate  the  description  or  have  any  effect. 

Per  SwiNPBN  Eady,  J.— s.c.  73  L.  J.  Ch. 
766;  [1904]  2  Ch.  626  ;  91  L.  T.  317;  62  W.  R. 
666;  20T.L.  R.695. 

lUparian  Owner  —  Bed*  of  Stream.]  —  See 
Wateb. 


BUILDING  AGBEEMENT. 

See  WOBK  AND  Laboub. 


BUILDING  SOCIETY. 

1.  Rules,  186. 

2.  Winding-up,  187. 

3.  Other  Matters,  190. 


1.  Rules. 

Validity — Imolveney  of  Sooioty  —  Prioritiee 
betwtem  Diilteent  Claitof  of  Kombon — Trans- 
fer of  Propertiei  to  Members  in  Ezehange  for 
Shares— Breaoh  of  Troft— Payment  of  Interest  on 
Shares.] — When  a  building  society  is  known  to 
be  insolvent,  no  rule  can  be  passed  altering  the 
rights  of  the  members  of  the  society,  so  as 
necessarily  to  affect  their  rights  inter  se  in 
respect  of  liability  or  in  respect  of  distribution 
of  assets,  to  the  injury  of  some  of  such  mem- 
bers, ioi  the  benefit  or  advantage  of  others,  even 
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although  it  may  be  a  rule  which  could  properly 
be  made  by  a  society  not  in  contemplation  of 
liquidation.  But  a  rule  passed  with  the  object 
of  facilitating  realisation  of  assets  and  enabling 
the  society  to  get  rid  of  burdensome  obligations 
may  legitimately  be  passed  by  a  building  society 
which  is  known  to  be  insolvent,  as  auxiliary  to 
its  existing  rules.  Sixth  West  Kent  Building 
Society  V.  Hills,  68  L.  J.  Ch.  476 ;  [1899]  2  Ch. 
60;  81  L.  T.  86;  47  W.  R.  647— Byrne,  J. 

A  building  society  issued  preferential  shares 
(known  as  G  shares),  the  proprietors  of  which 
were  entitled  to  be  paid  interest  in  lieu  of 
bonus  and  other  periodical  profits.  The  re- 
maining shares  (known  as  A  and  B  shares) 
were  issued  on  ordinary  conditions.  A  new 
rule,  passed  in  1889,  of  the  society  provided : 
''After  the  31st  day  of  December,  1890,  no 
further  advances  sliall  be  made  upon  shares 
then  existing.  From  and  after  the  passing  of 
this  rule  the  withdrawal  of  shares,  other  than 
0  shares,  by  priority  of  notice  shall  cease,  and 
all  funds  derived  from  repayment  of  advances, 
from  realisation  of  properties  in  possession,  or 
from  any  other  source,  shall  be  applied  as  ifol- 
lows:  First,  to  the  expenses  of  management 
and  secretary's  salary,  the  payment  of  capital 
and  interest  on  G  shares,  and  the  remainder |>ro 
rata  to  the  repayment  from  time  to  time  of 
the  subscriptions  standing  to  the  credit  of  the 
holders  of  unadvanced  shares,  until  the  total 
assets  of  the  society  shall  have  been  realised 
and  distributed."  At  that  date  the  society  was 
known  to  be  insolvent.  By  a  further  rule, 
passed  in  1891,  it  was  provided :  "  In  order  to 
facilitate  the  realisation  of  any  properties  now 
or  at  any  time  in  possession  of  the  society,  the 
directors  shall  have  power  to  sell  the  same  or 
any  part  thereof  to  any  member,  and  receive  in 
payment,  either  wholly  or  in  part,  any  fully 
paid-up  or  subscription  shares  held  by  the 
member,  whether  under  notice  of  withdrawal 
or  not,  provided  that  such  shares  shall  be  takeh 
subject  to  the  deduction  of  any  withdrawal  fee 
in  force  for  the  time  being."  At  the  time  the 
rule  of  1891  was  passed  the  only  creditors  of 
the  society  were  members  of  the  society  in 
respect  of  their  shares.  The  assets  from  all 
sources  of  the  society  were  not  sufficient  to 
repay  in  full  to  members  the  capital  sums  due 
on  their  shares : — Held,  that  the  rule  of  1889 
was  invalid  so  far  as  it  sought  to  give  priority 
in  respect  of  capital  to  the  holders  of  G  shares, 
who  had  not  given  notice  of  withdrawal  before 
the  change  in  the  rules,  over  holders  of  A  and 
B  shares ;  but  that  the  0  shares  retained  their 
preferential  right  to  interest.  Held  further 
that  the  rule  of  1891  was  not  ultra  vires,  and 
that  unless  the  power  thereby  given  were  exer- 
cised with  the  fraudulent  purpose  of  benefiting 
a  particular  member,  the  directors  could  not  be 
made  liable  for  a  breach  of  trust.  Held  further, 
that  the  G  shareholders  were  entitled  by  the 
terms  of  the  original  contract  to  payment  of 
interest  notwithstanding  the  society  was  in- 
solvent,   lb. 

2.  Winding-up. 

Building  Society  whose  Begiitry  ii  OanoeUed.] 
— A  vnndmg-up  order  may  oe  xnade  against  a 
building  society  whose  registry  has  been  canceUed 
under  the  Building  Societies  Act,  1894,  s.  6. 
Qrosvenor    House    Property    Acquisition    and 


Investment  Building  Society,  In  re,  71  L.  J. 
Ch.  748 ;  60  W.  R.  680— Buckley,  J. 

Lift  of  Contributoriai— Ceasing  to  be  a  Member 
by  not  Paying  Initalments.]— The  rules  ot  a 
building  society  contained  an  article  (16)  pro- 
viding that  when  the  fines  due  by  a  member 
amounted  to  the  sum  standing  at  his  credit,  the 
amount  thereof  should  be  forfeited  to  the 
society,  and  that  the  member  should  thereafter 
cease  to  have  an  interest  in  the  society.  The 
article  required  notice  to  be  sent  to  every 
member  six  months  in  arrear.  The  society 
having  gone  into  liquidation,  the  liquidator 
placed  on  the  list  of  contributories  B.,  a  member 
whose  contributions  had  been  exceeded  by  fines 
twenty  years  before  the  liquidation,  but  who 
had  received  no  notice  as  to  arrears: — Held, 
that,  under  article  16,  B.  had  ceased  to  be  a 
member  of  the  society  before  the  liquidation, 
and  that  his  name  should  not  have  been  put  on 
the  list  of  contributories.  Irvine  and  FuUer- 
tan  Building  Society  v.  Cuthbertson,  8  F.  1- 
Gt.  of  Sess. 

The  rule  applied  in  Moore  v.  Bawlins  (28  L.  J. 
G.P.  247 ;  6  G.  B.  (n.b.)  289),  that  a  clause  of 
forfeiture  in  the  case  of  shares  of  a  joint-stock 
company  operates  only  at  the  option  of  the 
directors,  held  not  applicable.    lb. 

Scheme  of  Arrangement — Snrplns  Aseets — 
Prioritiee— Widows  and  Children  of  Beceased 
Xembers.] — ^Upon  the  construction  of  a  scheme 
of  arrangement  entered  into  between  the  cre- 
ditors and  contributories  of  an  unincorporated 
building  society,  in  the  course  of  its  winding-up 
by  the  Gourt,  it  was  declared  that  the  surplus 
assets  ought  to  be  distributed  according  to  the 
rights  of  the  shareholders  under  the  rules  of 
the  society.  The  question  then  arose,  whether 
the  widows  and  children  of  deceased  members 
were  entitled  to  precedence,  having  regard  to 
the  customary  provision  in  the  rules  that  "if 
more  than  one  member  shall  give  notice  to 
withdraw  at  one  time  they  shall  be  paid  in 
rotation,  according  to  the  priority  of  notice; 
provided  always  tibat  the  widows  and  children 
of  deceased  members  shall  always  have  the 
precedence."  The  rules  also  provided  (clause  25) 
that,  in  case  of  a  member  dying,  his  share  ana 
interest  should  belong  to  his  executors  or  ad- 
ministrators, or  other  the  person  or  persons 
thereinafter  mentioned;  that,  when  on  the 
death  of  any  member  without  leaving  a  will 
a  sum  of  money  not  exceeding  501.  should  be- 
come payable,  such  sum  should,  in  default  of 
letters  of  administration  being  taken  out  to  the 
deceased  member,  be  paid  to  any  person  nomi- 
nated by  the  deceased  in  writing  (such  person 
being  husband,  wife,  father,  mother,  child, 
brother  or  sister,  nephew  or  niece,  of  such 
member),  and,  in  case  there  should  be  no  such 
nominanon,  or  the  person  so  nominated  should 
have  died  before  the  deceased  member,  or  in 
case  the  member  should  have  revoked  such 
nomination,  then  such  sum  should  be  paid  to 
the  person  who  should  appear  to  be  entitled 
under  the  Statutes  of  Distributions  to  receive 
the  same,  without  taking  out  letters  of  adminis- 
tration : — Held,  that  the  true  construction  of 
the  rules  was  that,  whenever  there  was  a  com- 
petition between  persons  who  had  given  notice 
to  withdraw  their  shares  and  the  widows  and 
children  of  deceased  members  whom  the  society 
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was  bound  to  recognise  under  clause  26,  then 
the  widows  and  children  should  always  have 
precedence.  Held^  therefore,  that  under  the 
scheme  such  widows  and  children  were  entitled 
to  be  paid  in  priority  to  the  other  shareholders 
of  the  society,  such  widows  and  children  rank- 
ing inter  se  according  to  the  dates  of  the  deaths 
of  the  deceased  members  through  whom  they 
claimed.  West  London  and  General  Permanent 
Benefit  Building  Society,  In  re,  78  L.  T.  893 
— C.A. 

Mortgage — Beoonyeyanod — Stamp — Exemp- 
tion.]— A  reconveyance  by  a  building  society 
executed  by  trustees  appointed  for  a  special 
purpose  under  an  instrument  of  dissolution  of 
the  society,  indorsed  upon  a  mortgage,  is  under 
section  41  of  the  Building  Societies  Act,  1874, 
exempt  from  stamp  duty  in  the  same  way 
that  the  statutory  form  of  receipt  provided  by 
section  42  is  exempt  under  section  41.  Old 
Battersea  Building  Society  v.  Inland  Revenue 
Commissioners,  67  L.  J.  Q.B.  696 ;  [1898]  2  Q.B. 
294;  78L.T.746— D. 

Voluntary  DiMolation—Bules— Withdrawal  of 
Xembere— **  Hot  to  exceed  one-haU  of  monthly 
income  firom  share  subscriptions'' — Priority  of 
Payment.] — Where  by  the  rules  of  a  building 
society  members  might  withdraw  on  giving  a 
month's  notice  in  writing,  and  were  to  receive 
certain  specified  payments  on  withdrawal  ac- 
cording to  the  receipt  of  the  notice  of  with- 
drawal by  the  society,  and  the  directors  were 
authorised  from  time  to  time  to  limit  the 
withdrawals  so  as  not  to  exceed  one-half  of 
the  monthly  income  from  share  subscriptions, 
but  all  previous  applications  for  advances  were 
to  have  priority  over  notices  of  withdrawal, 
and  the  society  was  wound  up  voluntarily,  it 
was  held,  all  outside  creditors  having  been 
paid,  that  members  whose  notices  of  withdrawal 
matured  before  the  winding-up  were  entitled  to 
be  paid  in  full  in  priority  to  members  whose 
notices  matured  after  the  winding-up,  and  also 
to  members  who  had  given  no  notice  of  vrith- 
drawal,  and  according  to  the  priority  of  the 
receipt  of  such  notices  by  the  society,  notwith- 
standing that  such  payments  would  exhaust  the 
whole  of  the  assets  of  the  society.  Counties 
Conservative  Permanent  Benefit  Building  So- 
ciety, In  re ;  Davis  v.  Norton,  69  L.  J.  Ch.  798 ; 
[1900]  2  Ch.  819;  49  W.  R.  71— StirUng,  J. 

Deceased  Member.]— The  rules  contained  no 
provisions  as  to  deceased  members.  One  of 
the  members  died  before  the  winding-up  with- 
out having  given  any  notice  of  withdrawal,  and 
it  was  held  that  his  executor  was  entitled  to  be 
paid  in  priority  to  all  members  who  had  given 
notice  of  withdrawal  subsequent  to  the  death 
of  such  member.  West  London  and  Permanent 
Building  Society,  In  re  (78  L.  T.  393),  applied. 
lb, 

AdTanoe  on  Fully  Paid  Share— Ultra  Yires — 
8et-off.] — A  member  who  had  given  notice  of 
withdrawal,  and  subsequently  accepted  an  ad- 
vance from  the  society,  which  was  admittedly 
uUra  vires,  on  the  security  of  his  fuUy  paid 
share,  was  held  to  have  waived  his  notice  of 
withdrawal,  and  not  to  be  entitled  to  set  off 
the  amount  due  from  him  in  respect  of  the 
advance  againstisuch  fuUy  paid  share.  Broumlie 
V.  Russell  (8  App.  Gas.  236)  distinguished.  Ih, 
And  see  Company. 


3.  Other  Matters. 

Advances  to  Infant  Member— Bepndiation.]- 

See  Infant. 

Galls  on  Shares.]— 5ee  Company. 
Campbell's  (Lord)  Act.]— See  Neqliqence. 
Canada.]— 5e6  Coloi^. 
Canal.] — See  Water  and  Watercourse. 
Cape  of  Good  Hope.]— iS6«  Colony. 
Contract.]— iSe^  Work  and  Labour. 


by-law. 

See  Local  Government;  Bailway; 
Tramway. 


oarqo. 

See  Shipping. 


carrier. 

1.  Passengers,  190. 

2.  Passengers*  Luggage,  192. 

3.  Goods,  193. 

(a)  Loss  of  and  Injury  to,  193. 

(6)  Delay,  196. 

(c)  Misdelivery,  197. 

4.  Rates,  197. 

5.  Station  Accommodation,  212. 

6.  Arbitration  of  DiffercTices,  218. 

And  see  Uait^way  ;  Shipping. 


1.  Passengers. 

Ticket  —  Conditions  Incorporated  —  Belay 
Caused  to  Passenger  by  Vegligenoe  of  Company.] 
— D.  travelled  by  an  early  workman's  train, 
which  arrived  late  and  he  consequently  lost  a 
day's  wages : — Held,  that  the  railway  company 
were  not  liable  to  him,  notwithstanding  their 
admitted  negligence,  because  the  printed  notice 
on  the  back  of  the  ticket  (to  the  effect  that  the 
departure  or  arrival  of  the  trains  at  the  times 
specified  in  the  time-table  was  not  guaranteed 
nor  were  the  company  under  any  circumstances 
to  be  held  responsible  for  delay  or  detention, 
however  occasioned,  or  any  consequences  aris- 
ing therefrom)  was  a  condition  mcorporated 
into  the  contract.  Duckworth  v.  Lancashire 
and  Yorkshire  Railway,  84  L.  T.  774  ;  49  W.  R. 
641 ;  66  J.  P.  517— D. 

Continuance  of  Journey  to  Kore  Distant 

SUtion- Fare  for  Whole  Distance  Oreater  than 
Bum  of  Fares  to  Intermediate  Station— Quantum 
lleniit— Amount.]— The  through  fare  by  a  rail- 
way from  H.  to  M.  was  greater  than  the  fares 
from  H.  to  S.,  an  intermediate  station,  and  from 
S.  to  M.  added  together.  The  defendant, 
intending  to  travel  from  H.  to  M.,  took  a  ticket 
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at  H.  for  S.  On  arriving  at  S.  he  gave  up  his 
ticket,  tendered  the  fare  from  S.  to  M.  which 
was  refused,  and  travelled  on  to  M.  by  the  same 
train  without  a  ticket: — Held^  that  he  was 
liable  for  the  through  fare  for  the  entire 
journey,  less  the  amount  which  he  had  already 
paid,  and  not  merely  for  the  fare  from  S.  to  M. 
London  and  Norih-Westem  Railway  v.  Hinch- 
cliffe,  72  L.  J.  K.B.  630;  [1903]  2  K.B.  32;  88 
L.  T.  800;  61  W.  R.  656 ;  67  J.  P.  206— D. 

Bight  of  Railway  Patsangor  to  Broak  hit 
Joomey  —  Betonniiiatioii  of  Oontraet.]  —  The 

plaintilf  took  a  return  ticket  from  Chorley  to 
Manchester  on  the  defendants'  railway.  On 
her  return  journey  she  travelled  by  a  train  by 
which  it  was  necessary  for  her  to  change  at 
Bolton.  Upon  her  arrival  there  she  alighted, 
and  was  about  to  leave  the  station  to  visit  a 
friend  when  a  *  ticket-collector  demanded  her 
ticket,  and  she  gave  it  up  under  protest.  On 
resuming  her  journey  to  Chorley  by  a  later 
train  on  the  same  day  she  was  required  to  pay 
the  fare  from  Bolton  to  Chorley,  which  she  did 
under  protest.  In  an  action  to  recover  back 
the  amount  so  paid, — Held,  that  the  contract  of 
the  company  was  to  carry  the  plaintiff  from 
Chorley  to  Manchester  and  back  by  two  con- 
tinuous journeys ;  that  the  plaintiff,  by  leaving 
the  company's  premises,  released  them  from 
all  contractual  relations;  and  that  she  was 
not,  therefore,' entitled  to  recover.  Ashton  v. 
Lancashire  and  Yorkshire  Railway^  73  L.  J. 
K.B.  701;  [1904]  2  K.B.  313;  91  L.  T.  349;  62 
W.  R.  665 ;  20  T.  L.  R.  482— D. 

Bailway  Company— Carriage  by  Steamflhip— 
Kogligent  Kavigatioii— Lots  of  8hip— Paiaenger 
TrayaUing  with  Free  Pats— Lois  of  Luggage.] 

Section  31  of  the  Railways  Clauses  Act,  1863 

(which  (extends  the  provisions  of  the  Railway 
and  Canal  Trafl&c  Act,  1854,  to  steam  vessels), 
does  not  apply  to  a  railway  company  whose 
special  Acts  were  passed  before  the  Act  of  1863. 
The  Stella  {No,  2),  69  L.  J.  P.  70 ;  [1900]  P.  162 ; 
82  L.  T.  390 ;  9  Asp.  M.C.  66— Gorell  Barnes,  J. 

Section  14  of  the  Regulation  of  Railways 
Act,  1868,  does  not  operate  to  prevent  a  railway 
company  m^^Hng  conditions  with  a  passenger 
travelling  with  a  free  pass  which  exempt  the 
company  from  liability  for  the  loss  of  such 
passenger's  luggage,  although  no  notice  has 
been  posted  in  the  company's  offices  as  required 
by  that  section.    lb. 

Carriage  of  Passengon— Bangorovi  Luggage 
—Fatal  Explosion —  Ke^ligenoo  —  Onus  Pro- 
bandi.] — ^Railway  companies  are  bound  to  use 
reasonable  care  and  diligence  in  the  convey- 
ance of  passengers ;  but  they  are  not  common 
carriers  of  passengers,  and  are  not  under 
obligation  to  carry  safely.  East  Indian  Rail- 
way V.  Kalidas  Mukerjee,  70  L.  J.  P.O.  63; 
[1901]  A.C.  396;  84  L.  T.  210-P.C. 

The  appellant's  son  was  killed  by  an  explo- 
sion of  Dombs  brought  by  passengers  into  a 
railway  carriage.  There  was  no  evidence  of 
the  appearance  or  dimensions  of  the  parcels, 
or  that  any  servant  of  the  company  ^ew  or 
had  reason  to  suspect  the  character  of  the 
parcels,  which  were  taken  into  the  carriage 
according  to  a  practice  which  prevails  in  India 
as  well  as  in  England: — Heldy  that  the  com- 
pany was  not  liable,  and  was  not  under  obliga- 


tion to  disprove  that  the  parcels  suggested 
danger,  or  to  search  every  parcel  carried  by  a 
passenger.  ColUtt  v.  London  and  North- 
Western  Railway  (20  L.  J.  Q.B.  411 ;  16  Q.B. 
984)  exphuned.    lb, 

Eridenoo  of  Kogligeneo — Closing  Carriage 
Boor— Personal  I^furieo.]— It  is  not  evidence 
of  negligence  on  the  part  of  servants  of 
a  railway  company  that  they  close  railway 
carriage  doors,  left  open  by  passengers  who 
have  quitted  the  train,  without  warning  other 
passengers  still  seated  in  the  carriages  that  they 
are  about  to  do  so;  and  a  passenger,  so  left 
seated,  who  places  his  finger  in  the  lunge  of  the 
open  door  of  the  carriage  as  it  is  being  closed 
by  the  company's  servant  cannot  recover 
damages  for  personal  injuries.  Drury  v.  North- 
Eastern  Railway,  70  L.  J.  K.B.  830;  [1901] 
2  K.B.  322 ;  84  L.  T.  668— D. 

Train  in  Xotion  —  Shutting  Boor  witlumt 
Kotieo— Injury  to  Passenger.]— B.  being  a 
passenger  from  D.  to  U.,  at  L.,  some  people 
getting  into  the  carriage,  he  put  his  hand  in 
the  doorway.  While  the  train  was  moving,  the 
door  was  banged  to  by  a  servant  of  the  defen- 
dant company  without  any  notice  or  warning, 
and  B.'s  hand  was  injured  :—fleW,  that  there 
was  no  evidence  of  negligence  on  the  part  of 
the  company.  Benson  v.  Fumess  Railway, 
88  L.  T.  26a-D. 

Train  Snowed  up— I^fniy  to  Passenger.]— 
In  an  action  of  damages  for  personal  mjury 
against  a  railway  company,  the  pursuer  averred 
that  when  she  was  travelling  in  one  of  the 
defenders'  trains  it  became  snowed  up  between 
two  stations;  that  the  windows  of  the  com- 
partment in  which  she  travelled  were  covered 
with  snow  so  that  she  could  not  see  out ;  that 
she  was  unable  to  open  the  windows,  which  were 
rendered  immovable  by  the  frost;  that  the 
company's  officials  left  her  unattended  during 
the  stoppage,  which  lasted  for  more  than  an 
hour;  that  in  consequence  of  the  exposure  to 
cold  her  health  was  seriously  injured ;  that  the 
exposure  was  due  to  the  fault  of  the  company ; 
that  the  other  passengers  were  forwarded  to 
the  next  station  by  a  special  train,  but  that 
pursuer  was  not  informed  of  this  arrangement : 
— Held,  that  the  pursuer  had  averred  no  rele- 
vant case.  Mathieson  v.  Caledonian  Railway, 
6  F.  611— Ct.  of  Sess. 

Accident  to  Panongor  in  Station,  after 
AUghting  fhun  Train— Aocident  due  to  In- 
t<Mdeation.] — A  railway  company  is  not  liable 
in  damages  for  failing  to  see  an  intoxicated 
passenger  safely  of!  the  platform  at  which  be 
arrives.  M'Cormick  v.  Caledonian  Railway, 
6  F.  362— Ct.  of  Sess. 


2.  PASSBNaERS*   LUQGAQE. 

Steamahip  Company— Conditioni  on  Tiekst — 
Titneti  of  Ship  — SeaworthinoM.]  — While  the 
plaintiffs  were  passengers  upon  the  defendants* 
steamer,  their  personal  luggage,  owing  to  the 
crowded  state  of  the  vessel,  was  placed  in  a 
lavatory,  which  was  not  in  use,  but  adjoined 
another  which  remained  in  use.  During  the 
voyage  the  lavatory  in  use  became  stopped  by 
some  cotton-waste  improperly  placed  in  it  by 
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some  person,  and  an  overflow  of  water  occurred, 
by  which  the  luggage  was  damaged.  Upon  the 
back  of  the  plaintiffs'  ticket  were  printed  con- 
ditions exempting  the  defendants  from  liahility 
for  damage  to  passengers'  luggage,  although 
caused  by  negligence  or  default  of  the  defen- 
dants' servants,  providing  that  reasonahle 
diligence  had  been  used  by  the  defendants  to 
render  the  ship  at  starting  seaworthy  and  fit  for 
the  voyage: — Held,  that  the  defendants  were 
liable  for  the  damage  to  the  luggage  upon  the 
ground  that,  having  regard  to  the  contingency 
of  the  overflow  of  water  from  the  lavatory  in 
use,  the  vessel,  in  sailing  with  the  luggage  so 
stowed,  was  not  seaworthy  with  regard  to  the 
carriage  oJE  the  luggage,  and  that  reasonable 
diligence  had  not  been  used  by  the  defendants 
to  render  the  ship  seaworthy  within  the  mean- 
ing of  the  ticket.  UpperUm  v.  Union,  Castle 
Mail  Steamship  Co.,  89  L.  T.  289 ;  9  Com.  Cas. 
60;  9  Asp.  M.C.  475— C.A. 


3.  Goods. 

(a)  Loss  OP  AND  Injury  to. 

Lofi  of  Ooodf— Ezemptioii  of  Insurable  Losses 
— Liability  for  Loss  oaused  by  Servants'  Negli- 
genoe.] — Goods  belonging  to  the  plaintifls  were 
carried  in  one  of  the  defendants'  barges  under  a 
contract  containing  a  clause  that  the  defendants 
would  not  be  liable  "  for  any  loss  of  or  damage 
to  goods  wMch  can  be  covered  by  insurance." 
Owing  to  negligence  on  the  part  of  the  defen- 
dants' lighterman,  the  barge  sank  and  the 
plaintifls'  goods  were  lost.  In  an  action  for 
damages  for  breach  of  contract, — Held,  that  the 
defendants  were  liable,  as  the  exemption  clause, 
boing  in  general  terms,  did  not  relieve  them 
from  liabiBty  for  loss  occasioned  by  the  negli- 
gence of  their  servants.  Price  v.  Union  Lighter- 
age Co.,  73  L.  J.  K.B.  222;  [1904]  1  K.B.  412; 
89  L.  T.  731 ;  62  W.  R.  325 ;  9  Com.  Cas.  120  ; 
20  T.  L.  R.  177— C.A. 

Garriage  oyer  Several  Lines—Special  Oontraot 
— Owner's  Bisk— Goods  Lost  by  Fire  while  on 
Bail— Privity  of  Contract.]- Where  two  or 
more  railway  companies  agree  together  to  carry 
through  goods  at  a  special  rate  in  consideration 
that  the  goods  are  conveyed  at  owner's  risk  on 
their  respective  lines,  and  goods  are  lost  or 
damaged,  the  sender  has  no  cause  of  action, 
although  the  loss  or  damage  to  the  goods 
occurred  through  the  negligence  of  one  of  the 
companies  other  than  that  to  which  the  sender 
or  his  agent  consigned  the  goods  on  these  terms. 
Barratt  v.  Great  Northern  Bailway,  52  W.  R. 
479;  20  T.  L.  R.  175— D. 

Oontraot  for  Carriage  of  Goods— <*  Owner's  risk  " 
Oondition— Deviation  fhun  Bonte— Belay— Lia- 
bility of  Carrier.] — By  a  contract  between  the 
plaintifl  and  the  defendants,  a  railway  company, 
for  the  carriage  of  goods  to  their  destination  by 
a  specified  route,  the  plaintiff,  in  consideration 
of  the  defendants  charging  a  reduced  rate  below 
their  ordinary  rate,  agreed  to  relieve  the  de- 
fendants "during  any  portion  of  the  transit 
from  all  liability  for  ...  .  delay  or  detention, 
except  ....  from  wilful  misconduct  on  the 
part  of  the  company's  servants."  After  having 
sent  the  goods  a  part  of  the  way  b^  the  route 
contracted  for,  the  defendants  by  mistake  sent 
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them  to  a  station  which  was  not  on  that  route, 
and  on  discovering  their  mistake  sent  them  on 
by  another  and  more  direct  route,  which  was 
the  most  expeditious  course  to  adopt  in  the 
circumstances.  In  consequence  of  the  delay 
the  goods  arrived  at  their  destination  in  a 
damaged  condition  '.—Held,  that  the  defendants 
were  relieved  from  liability.  Mallett  v.  Qreat 
Eastern  Railway  (68  L.  J.  Q.B.  256  ;  [1899] 
1  Q.B.  309)  discussed  and  distinguished.  Foster 
V.  Qreat  Western  Railway,  73  L.  J.  K.B.  811 ; 
[1904]  2  K.B.  306  ;  90  L.  T.  779  ;  52  W.R.  686; 
20  T.  L.  R.  472— D. 

Inherent  Defeot  in  Goods  Carried— Injury  to 
Goods  caused  by  Defect— Liability  of  Carrier.]— 
A  common  carrier  is  not  liable  for  an  injury  to 
goods  caused  by  an  inherent  latent  defect  in  the 
goods  themselves,  the  existence  of  which  was 
unknown  both  to  the  sender  and  the  carrier. 
Lister  v.  Lancashire  and  Yorkshire  Railtoay, 
72  L.  J.  K.B.  385  ;  [1903]  1  K.B.  878  ;  88  L.  T. 
561 ;  62  W.  R.  12— D. 

The  question  of  liability  is  not  affected  by  the 
fact  that,  in  the  course  of  the  transit,  the 
carrier's  servants  may  have  done  some  act  con- 
tributing to  the  injury.     16. 

Perishable  MerohandiM  — **  Passenger  "  Train.] 
— A  consignment  note  relating  to  perishable 
merchandise  bore  that  it  was  to  bo  carried  by  a 
railway  company  '*  by  passenger  train  "  :—Hcld, 
that  a  train  which  had  the  facilities  and  privi- 
leges of  a  passenger  train,  but  did  not  carry 
passengers,  was  a  passenger  train  in  the  sense 
of  the  consignment  note.  Caledonian  Railway 
v.  Muirhead's  Trawlers,  Lim.,  6  F.  605— Ct.  of 


Damage  of  Article  in  Transit— Bcjection  by 
Consignee — Liability  of  Carrier.] — A  machine  of 
the  value  of  100/.  was  damaged  while  in  the 
custody  of  a  carrier.  The  consignee  refused 
to  take  delivery  and  sued  the  carrier  for  the 
value  of  the  machine.  It  was  proved  that  the 
damaged  parts  of  the  machine  could  be  repaired 
at  a  cost,  according  to  the  defendants*  witnesses, 
of  16Z.,  and  according  to  the  pursuers'  witness 
of  30i.,  in  addition  to  the  expense  of  an  expert 
to  adjust  them,  but  the  pursuers*  witnesses 
would  not  say  that  in  the  result  the  machine 
would  work  satisfactorily  : —  Held,  that  the 
machine  was  so  much  damaged  that  the  con- 
signee was  entitled  to  reject  it,  and  that  the 
carrier  was  bound  to  pay  the  full  value  of  the 
machine.  Dick  v.  East  Coast  Railways,  4  F. 
178— Ct.  of  Sess. 

Through-Booking  —  Condition  Limiting  Lia- 
bility of  Contracting  Company  to  Wilful  Miscon- 
duct of  its  Servants  on  its  own  line— Validity— 
Onus  of  Proof.] — Where  there  is  a  through-book- 
ing of  goods  which  necessitates  their  being 
carried  over  lines  owned  by  different  companies, 
a  condition  limiting  the  liability  of  the  con- 
tracting company  to  wilful  misconduct  of  its 
servants  on  its  own  line  is  valid.  When  the 
goods  are  damaged  in  transit,  the  onus  of  prov- 
ing that  they  were  not  damaged  by  the  wilful 
misconduct  of  the  servants  of  the  contracting 
company  on  its  line  lies  on  the  contracting 
company.  MaJioney  v.  Waterford,  Limerick, 
and  Western  Railway,  [1900]  2  Ir.  R.  273— 
Q.B.  D. 
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The  Highland  Railway  Oo.  at  Inveraess 

accepted  delivery  of  a  piano  in  a  packing-case 
in  terms  of  the  following  consignment  note, 
partly  printed  and  partly  written :  "  Ordinary 
consignment  note  for  traffic  carried  at  com- 
pany's risk.  The  Highland  Railway  Company 
will  please  receive  the  under-mentioned  goods 
and  forward  them  subject  to  the  conditions  on 
the  back  hereof.  Senders,  L.  &  Co.  [Below.] 
Consignee,  J.  G.  Kirkwall,  Orkney.  Mode  of 
transit,  goods  or  passenger  train.  Goods  and 
steamer,  via  Aberdeen.  Who  pays  the  carriage  ? 
Senders  to  Aberdeen  only.  Consignee  pays 
steamer  freight.*'  One  of  the  conditions  printed 
on  the  back  was  that  in  respect  of  goods  booked 
through  by  the  company  for  conveyance  partly 
by  railway  and  partly  by  sea,  *'the  company 
shall  be  exempted  from  liability  "  for  any  loss 
or  damage  during  the  carriage  by  sea  from 
accidents  from  machinery,  boilers,  and  steam. 
On  the  piano  being  delivered  at  Kirkwall  it  was 
found  to  be  damaged,  and  the  consignee  having 
refused  to  take  delivery,  the  sender  raised  an 
action  of  damages  against  the  railway  company. 
The  defenders  contended  that  as  there  was  no 
through  fare,  and  as  they  were  only  entitled  to 
hire  for  the  carriage  to  Aberdeen,  they  were  not 
liable  as  carriers  beyond  that  point : — Heldy 
that  the  consignment  note  was  to  be  construed 
as  imposing  a  contract  by  the  railway  company 
to  carry  the  goods  from  Inverness  to  Kirkwall, 
and  that  they  were  responsible  as  carriers  for 
the  safe  carriage  of  the  goods  to  Kirkwall. 
Logan  v.  Highland  Railway,  2  F.  292— Ct.  of 


Goods  in  Custody  of  Carrier  Seised  by  Officer  of 
the  Law— Consequential  Damages.]— A.  delivered 
to  a  railway  company  at  Peebles  a  box  for 
carriage  to  a  consignee  in  Edinburgh.  At 
Edinburgh  the  box,  while  in  the  custody  of  the 
railway  company,  was  opened  by  a  fishery 
officer,  who  took  possession  of  a  salmon  con- 
tained in  it.  Thereafter  A.  was  prosecuted  for 
having  in  her  possession  a  salmon  known  by 
her  to  have  been  taken  from  the  Tweed  in  close 
time,  but  was  acquitted.  A.  then  sued  the  rail- 
way company  for  damages,  claiming,  besides 
general  damages,  the  costs  she  had  incurred  in 
defending  the  criminal  prosecution,  alleging 
that  the  damage  had  been  caused  by  the  fault 
of  the  defenders  in  allowing  the  box  to  be 
opened  and  the  salmon  removed  without  a  legal 
warrant,  and  by  their  breach  of  the  contract  of 
carriage : — Heldy  that  the  action  was  not  main- 
tainable. Boswell  V.  North  British  Railway , 
4.  F.  SOO-Ct.  of  Sess. 


(6)  Delay. 

Belay  in  DeUvery— Xeasnre  of  Damages— 
Hotice  of  Special  Circnmstanoes.]— The  owners 
of  a  steamship  of  4,000  tons  which  had  broken 
one  of  her  pistons  and  was  lying  at  Plymouth, 
got  another  cast  at  Port  Glasgow  and  sent  it 
by  rail  from  the^e  to  Plymouth.  The  agree- 
ment with  the  railway  company  was  that  the 
oasting  should  be  carried  by  passenger  train  at 
a  special  rate  and  at  the  company's  risk.  A 
delay  of  between  three  and  four  days  having 
taken  place  in  delivery,  the  shipowner  sued  the 
company  for  damages,  including  outlays  and 
loss  of  profit  caused  by  the  detention  of  the  ship, 
amounting   to    300^      The    railway   company 


admitted  that  there  had  been  a  breach  of  con- 
tract, but  they  disputed  the  amount  of  damages 
claimed.  It  was  proved  that  the  railway  com- 
pany received  notice  from  the  shipowners' 
agents  that  the  carriage  was  urgent,  and  that 
any  delay  in  the  delivery  of  the  casting  would 
cause  the  detention  of  the  ship,  but  the  company 
were  not  informed  of  the  size  of  the  ship,  and 
that  it  had  a  crew  of  fifty-seven  men  on  board, 
and  that  the  casting  was  a  piston  and  formed 
part  of  the  machinery  of  the  vessel.  A  high 
charge  was  made  for  the  carriage  of  the  cast- 
ing:— Held,  that  the  railway  company  were 
not  liable  for  the  loss  of  profit,  and  were  only 
liable  for  part  (estimated  at  501.)  of  the  outlav-s 
caused  by  the  detention  of  the  ship.  **  Den  of 
Ogil "  Co.  V.  Caledonian  Railway,  5  F.  99— Ct. 
of  Sess. 

Loss  of  Xarket— Jnst  and  Seasonable  Condition 
—No  Negligence.]— Goods  carried  at  various 
times  by  the  defendant  company  for  the  plain- 
tiffs arrived  too  late  for  market  and  the  plamtiffs 
suffered  loss  for  which  they  sued.  In  answer  to 
questions  left  to  them  by  the  judge,  the  jury 
found  that  the  defendants  accepted  the  goods 
with  the  knowledge  that  they  were  to  be  sold 
in  particular  markets,  that  the  defendants  lost 
those  markets,  but  that  they  had  not — except 
in  one  instance— been  guilty  of  negligence. 
On  these  findings  judgment  was  reserved  for 
further  consideration.  Two  kinds  of  consign- 
ment notes  had  been  used,  one  of  which  con- 
tained a  notice  that  the  defendants  had  two 
rates  for  the  carriage  of  the  goods  thereinunder 
mentioned,  "  one,  the  ordinary  rate,  when  the 
company  take  the  ordinary  liability  ot  a  rail- 
way company ;  the  other,  a  reduced  rate, 
adopted  when  the  sender  agrees  to  relieve  the 
company  from  all  liability  for  loss,  damage, 
misdelivery,  delay,  or  detention,  except  upon 
proof  that  such  loss,  Ac.,  arose  from  wilful 
misconduct  on  the  part  of  the  company's 
servants."  The  defendants  admitted  that,  as 
a  matter  of  fact,  they  had  only  one  rate  for  the 
carriage  of  the  class  of  goods  consigned  by  the 
plaintiffs.  Both  kinds  of  consignment  notes 
contained  the  following,  among  other,  condi- 
tions :  "  The  company  will  not  be  liable  for  any 
loss  of  market "  .—Held,  that  if  section  7  of  the 
Railway  and  Canal  Traffic  Act,  1864,  had  been 
applicable,  the  condition  would  have  been  un- 
reasonable, but  that,  as  the  jury  had  negatived 
negligence,  the  defendants  were  not  within 
section  7,  and  that,  at  common  law,  the  con- 
dition was  good  as  a  notice  to  the  consignor. 
Duckham  v.  Great  Western  Railway,  80  L.  T. 
774— Darling,  J. 

Liability  Limited  to  Wilfol  Misoondnct— Acts 
of  Omission— Onns  of  Proof.]— G.,  having  con- 
tracted with  the  railway  company  that  they 
were  to  be  exonerated  from  liability  in  respect 
of  the  transit  of  his  goods,  save  when  the 
damage  arose  from  their  wilful  misconduct, 
delivered  at  Ballymena  station  for  carriage  to 
Manchester  a  case  of  fowls,  which  the  railway 
company  knew  to  be  perishable  goods  reijuiring 
to  be  forwarded  without  delay.  They  failed  to 
dispateh  the  goods  by  either  of  two  trains  which 
would  have  ensured  their  arrival  in  time  for  the 
Manchester  markets  on  the  following  moming» 
for  which  they  were  intended,  and  when  the 
goods  did  arrive  in  Manchester  they  were  late, 
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and,  beixig  perishable,  had  deteriorated  in  value. 
At  G.'s  instance  the  consignee  refused  to  take 
delivery,  and  G.  sued  the  company  for  the  loss 
occasioned  by  their  wilful  misconduct  in  delay- 
ing the  goods:— Held  (Palles, C.B., dissenting), 
that  under  the  circumstances,  unreasonable 
delay,  even  though  entirely  unexplained,  was 
not  sufficient  to  amount  to  wilful  misconduct, 
and  that  it  lay  upon  the  plaintifi  to  prove  that 
the  defendants  intentionally  delayed  the  goods. 
Graham  v.  Belfast  and  Northern  Counties  liail- 
way,  [1901]  2  Ir.  R.  la— Q.B.  D. 


(c)  Misdelivery. 

Carriage  by  Bail  at  Owner's  Bisk— Bednced 
Bate  — Goods  Sent  by  Wrong  Bonte  — '*][is- 
deliTery"— Liability  of  Carriert.]  — A  railway 
company  which  accepts  goods  for  carriage  by 
a  named  route  is  liable  to  the  consignor  in 
damages  for  loss  occasioned  to  him  owing  to 
the  goods  being  carried  by  a  different  route. 
A  clause  in  the  consignment  note  exempting 
the  company  from  liability  for  loss,  damage, 
misdelivery,  delay,  or  detention  of  the  goods, 
except  upon  proof  that  such  loss,  &c.,  arose 
from  wilful  misconduct  on  the  part  of  its 
servants,  has  no  application  to  such  a  case. 
Mallett  V.  Great  Eastern  Railway,  G8  L.  J.  Q.B. 
256;  [1899]  1  Q.B.  309;  80  L.  T.  53 ;  47  W.  R. 
334— D. 


4.  Rates. 

"Ordinary  luggage  "—Bicycle.]— A  bicycle  is 
not  "  ordinary  luggage  "  within  the  meaniug  of 
section  17  of  the  Great  Northern  Railway  and 
East  Lincolnshire  Railway  Acts  Amendment 
Act,  1850.  Britten  v.  Great  Northern  Bailway, 
68  L.  J.  Q.B.  75 ;  [1899]  1  Q.B.  243 ;  79  L.  T. 
640— ChanneU,  J. 

Carriage  of  Kon-periihable  Goods  by  Passenger 
Train— Inclusive  Charge  for  CoUectioni  Carriage, 
and  BeliTery— Bebate  where  Consignee  Collects.] 
There  being  no  obligation  on  a  railway  company 
to  carry  non-perishable  goods  by  passenger 
train,  such  company  can  quote  an  inclusive 
charge  for  collection,  carriage,  and  delivery, 
provided  section  90  of  the  Railway  Clauses  Act, 
1845,  is  not  infringed,  and  a  consignor  who 
delivers  such  goods  at  the  station  cannot  claim 
any  rebate  in  respect  of  the  coUection  portion 
of  the  charge.  Stone  v.  Midland  Railway ,  72 
L.  J.  K.B.  377 ;  [1903]  1  K.B.  741 ;  88  L.  T. 
92— D. 

Undue  Preference— Ultra  Vires— Action  by 
Shareholder.] — An  undue  preference  in  the 
carriage  of  goods  given  by  a  railway  company 
to  a  customer,  though  contrary  to  law,  is  not 
uUra  vires,  and  no  action  in  respect  thereof 
lies  against  the  company  or  the  customer  at  the 
instance  of  a  shareholder.  Anderson  v.  Mid- 
land Railway,  85  L.  T.  408;  50  W.  R.  40- 
Buckley,  J. 

Competing  Wharfowners.]— Any  person 

who  is  directly  prejudiced  by  the  breach  of  the 
statutory  duty  imposed  on  a  railway  company 
to  give  similar  treatment  to  all  similar  traffic 
can  apply  to  the   Railway  and  Canal    Com- 


mission for  an  order  to  remedy  the  grievance. 
Hence  a  wharfinger,  who  has  no  interest  in  the 
goods  carried,  can  complain  of  undue  preference 
given  to  'a  competing  wharfinger.  Forwood 
V.  Great  Northei-n  Railway,  20  T.  L.  R.  820— 
Ry.  Com. 

Ultra  Vires— Action  by  Shareholder  of  Bail- 
way  Company  against  Company  and  Third  Party.] 

-It  is  not  ultra  vires  for  a  railway  company 
having  a  fixed  rate  of  charge  for  the  conveyance 
of  goods  of  a  specified  class  to  allow  one  of  its 
customers  to  send  goods  of  that  class  at  a  lower 
rate  than  the  fixed  rate.  Such  an  act  may 
entitle  other  customers  to  appeal  to  the  Railway 
Commissioners,  on  the  ground  of  undue  pre- 
ference, imder  section  2  of  the  Railway  and 
Canal  Traffic  Act,  1854,  but  it  does  not  enable 
a  shareholder  of  the  company  suing  on  behalf  of 
himself  and  all  other  shareholders  to  maintain 
an  action  against  the  company  and  the  pre- 
ferred customer  to  recover  from  the  latter  the 
difierence  between  the  rate  paid  and  that  which 
ought  to  have  been  paid.  Anderson  v.  Midland 
Railtcay,  71  L.  J.  Ch.  89;  [1902]  1  Ch.  369; 
85  L.  T.  408 ;  50  W.  R.  40— Buckley,  J. 

Ports — Benefit  of  Geographical  Position — 

Gronp  Bate — Coal  Traffic- Charges  Disproportion- 
ate to  Distance.] — Upon  a  complaint  that  the  rail- 
way company  did  not  in  respect  of  coal  traffic  give 
the  applicants  or  the  traders  of  Carrickfergus 
the  benefit  of  the  geographical  position  of  tho 
port  and  harbour  of  Carrickfergus  as  compared 
with  the  ports  of  Lame  and  Belfast  in  relation 
to  the  several  towns  and  places  on  the  railway 
l>^iiig  west  and  north-west  of  Carrickfergus,  it 
having  appeared  that  the  railway  company  had 
established  uniform  rates  from  the  three  ports 
of  Lame,  Belfast,  and  Carrickfergus  to  certain 
inland  towns,  and  that  the  effect  of  such  group 
rates  was  that  Carrickfergus  sustained  a  loss  of 
mileage  advantage  amounting  to  fourteen  miles 
as  against  Lame  in  respect  of  the  Cookstown 
and  similar  traffic, — Held^  that  so  much  of  tho 
complaint  as  related  to  the  rates  charged  by  the 
railway  company  for  the  convejrance  of  coal  from 
the  ports  of  Lame  and  Carrickfergus  respectively 
to  Ballyclare  jimction,  to  Antrim  and  the  inter- 
mediate stations  to  Cookstown  junction,  and  to 
towns  and  places  on  the  railway  between  Cooks- 
town jvmction  and  Cookstown  and  Draperstown 
respectively  being  the  same,  notwithstanding 
the  distance  the  coal  was  carried  from  Carrick- 
fergus was  shorter  than  that  from  Lame,  was 
true,  and  that  the  Carrickfergus  traffic  in  coal 
was  thereby  subjected  to  an  undue  disadvantage. 
Held,  further,  that  the  rates  for  coal  from 
Carrickfergus  to  the  aforementioned  towns  and 
places  must  be  lower  than  those  from  Lame  to 
the  same  by  tho  sum  of  Sd.  per  ton.  Carrick- 
fergus Harbour  Commissioners  v.  Belfast  and 
Northern  Counties  Railway,  10  Ry.  &  Can.  Trafl. 
Cas.  74r-Ry.  Com. 

Shipment  Bate  and  Works  Bate— Works 

Bate  for  same  Servioes  Higher  than  Shipment  Bate 
— ^Bight  of  Trader  to  Apply  for  Bednction  of  Works 
Bate— Bight  to  make  Applioation  where  Trader 
does  not  Directly  Pay  Bate.]— The  mere  fact 
that  a  railway  company  charge  a  higher  rate 
for  carriage  of  coal  over  the  same  length  of  line 
to  traders'  works — all  traders  being  charged  an 
equal  rate — than  thev  do  for  coal  for  shipment, 
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is  not  of  itself  sufficient  to  give  a  trader  a 
right  to  apply  to  the  Court  for  reduction  of  the 
works  rate,  and  such  difierence  between  the 
works  rate  and  the  shipment  rate  does  not 
necessarily  shew  an  undue  preference  or  an 
undue  prejudice  within  the  meaning  of  the 
Railway  and  Canal  Traffic  Acts.  Spillera  d 
Bakers  v.  Taff  Vale  Railway,  90  L.  T.  713 ;  20 
T.  L.  R.  101— Ry.  Com. 

A  railway  company  carried  from  certain 
collieries  to  C.  large  quantities  of  coal,  the 
greater  proportion  of  which  was  for  shipment 
from  that  port  to  places  abroad  and  to  ports  in 
England,  and  the  remaining  part  was  for  works 
in  C,  including  the  works  of  the  applicants, 
who  were  large  flour  millers  in  C,  and  for  home 
consumption.  They  carried  the  shipment 
coal  at  a  low  shipment  rate,  but  all  other  coal, 
whether  for  works  (including  the  applicants' 
works^  or  for  home  consumption,  was  charged 
a  higner  or  works  rate,  the  works  rate  being 
some  50  per  cent,  higher  than  the  shipment 
rate,  and  being  the  same  for  all  traders  in  C. 
It  was  proved  that  the  low  shipment  rate  was 
justified  by  necessity,  and  that  owing  to  com- 
petition with  other  ports  and  to  other  causes  it 
was  practically  impossible  in  the  interests  of 
the  public  for  the  company  to  raise  the  ship- 
ment rate;  and  further,  that  the  works  rate 
was  a  reasonable  rate,  and  was  in  fact  so  low 
that  it  could  not  reasonably  be  made  lower 
without  reducing  it  to  a  non-paying  rate,  and 
though  there  was  some  slight  competition,  no 
real  or  substantial  competition  was  proved 
between  the  two  classes  of  coal.  Upon  a  com- 
plaint by  the  applicants  that  the  higher  works 
rate  charged  for  the  carriage  of  their  coal  as 
compared  with  the  low  shipment  rate  was  an 
undue  preference  and  an  undue  prejudice 
within  the  meaning  of  the  Railway  and  Canal 
Traffic  Acts, — Hela,  that  the  mere  difference 
in  the  two  rates  was  not  in  itself  sufficient  to 
prove  an  undue  preference  or  an  undue  pre- 
judice, or  to  give  the  applicants  a  right  to  come 
to  the  Court  for  relief ;  that,  under  the  circum- 
stances, within  the  meaning  of  sub-section  2  of 
section  27  of  the  Railway  and  Canal  Traffic 
Act,  1888,  not  only  was  the  lower  charge  for 
the  shipment  traffic  "  necessary  for  securing  in 
the  interests  of  the  public  the  traffic  in  respect 
of  which  it  is  made,"  but  also  *'  the  inequality 
could  not  be  removed  without  unduly  reducing 
the  rates  charged  to  the  complainant,"  and 
that  therefore  the  applicants  were  not  entitled 
to  a  reduction  in  the  works  rate  charged  to 
them.    lb, 

Semblet  in  such  case,  the  fact  that  the  rates 
are  charged  by  the  railway  company  to  and 
paid  by  the  colliery  company,  and  not  directly 
charged  to  or  paid  by  a  trader  himself  in  the 
first  instance,  aoes  not  prevent  the  trader  from 
appl3dng  to  the  Court  under  the  Railway  and 
Canal  Traffic  Acts,  if  in  substance  the  charge  is 
made  so  as  to  afiect  the  traders'  interest.    16. 

Beaionable  Faoilities— Private  Siding— 

Jnriidiotion  of  Bailway  Company.] — The  owner 
of  a  private  siding  on  a  railway  has  no  other 
right  than  a  right  to  use  the  railway  as  a  high- 
way for  his  own  engines  and  carriages  on  pay- 
ment of  tolls,  and  although  a  railway  company 
has  power  to  receive  and  deliver  goods  at  a 
private  siding  it  is  under  no  obligation  to  do  so, 


and  this  is  so  although  the  railway  company 
maj^  have  been  in  the  practice  of  receiving  and 
dehvering  goods  at  such  siding  for  a  number  of 
years.  A  railway  company  is  entitled  to  deliver 
certain  classes  of  goods  at  a  private  siding  with- 
out thereby  coming  under  any  obligation  to 
deliver  other  classes  of  goods.  Therefore,  where 
a  railway  company  has  refused  to  deliver  at  such 
a  siding  a  certain  class  of  goods,  the  provisions 
of  section  2  of  the  Railway  and  Canal  Traffic 
Act,  1854,  have  no  application,  and  the  Railway 
Commissioners  have  no  jurisdiction  to  order  the 
railway  company  to  deliver  such  goods  at  the 
private  siding.  Cowan  v.  North  British  Rail- 
way, 8  F.  677— Ct.  of  Sess. 

The  Railway  Commissioners  pronounced  an 
order  finding  that  the  railway  company  in  de- 
livering coal  at  the  private  sidings  of  other 
traders  in  the  neighbourhood,  competitors  in 
trade  with  the  applicant  traders,  and  refusing 
to  deliver  coal  at  the  applicants'  siding,  had 
given  to  such  other  traders  an  undue  preference, 
and  subjected  the  applicants  to  an  undue  pre- 
judice, and  ordering  the  railway  company  to 
desist  from  so  doing: — Held,  that  this  order 
was  within  the  jurisdiction  of  the  Commis- 
sioners,   lb. 

Bnffloient  Notioe  nnder  Section  13  of  the  Bail- 
way and  Canal  Traffic  Act,  1888.]— Section  13 
of  the  Railway  and  Canal  Traffic  Act,  1888, 
enacts  that  **in  cases  of  complaint  of  imdue 
preference  no  damages  shall  be  awarded  .  .  . 
unless  and  until  the  party  complaining  shall 
have  given  written  notice  to  the  railway  com- 
pany requiring  them  to  abstain  from  or  remedy 
the  matter  of  complaint,  and  the  railway  com- 
pany shall  have  failed,  within  a  reasonable 
time,  to  comply  with  such  requirements  in  such 
manner  as  the  Commissioners  shall  think 
reasonable."  The  applicants  sent  a  letter  to 
the  London  and  North- Western  Railway  Co., 
who  were  the  railway  company  admitted  at  the 
hearing  to  have  given  the  undue  preference 
complained  of.  Such  letter,  which  was  dated 
August  1,  1895,  was  in  the  following  terms: 
"  When  I  saw  you  in  London  on  the  18th  July, 
you  said  you  would  speak  to  the  Midland  rail- 
way company  on  the  following  Monday  about 
the  Birmingham  Windsor  Street  rate  from  here, 
and  that  you  would  let  me  hear  from  you,  but 
I  have  heard  nothing.  I  am  bound  to  say  that 
I  am  not  content  to  pay  the  present  quoted 
rate  "  : — Held,  that  such  letter  was  a  sufficient 
written  notice  to  the  railway  company  requiring 
them  to  abstain  from  or  remedy  the  matter  of 
complaint,  and  that  the  right  to  damages  there- 
fore arose  from  the  date  of  that  letter.  Sheffield 
Coal  Co,  V.  London  and  North-  Western  Railway, 
10  Ry.  &  Can.  Traff.  Cas.  230— Ry.  Com. 

Equal  Charge  to  all  Pertoni— Carriage  of 
Non-perishable  Goods  by  Passenger  Train — 
No  Obligation  to  Carry— Through  Bate— Includ- 
ing Collection  and  Delivery— Bight  of  Person 
Delivering  Goods  at  Station  to  Botnm  of  Cost 
of  Collection.]— Section  90  of  the  Railways 
Clauses  Act,  1845,  provides  that  all  tolls  by  the 
special  Act  authorised  to  be  taken  shall  be 
charged  equally  to  all  persons.  Regulation  3 
of  Part  V.  of  the  schedule  to  the  Midland 
Railway  Company  (Rates  and  Charges)  Order 
Confirmation  Act,  1891,  provides  that  the  com- 
pany shall  not  be  under  obligation  to  convey  by 
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passenger  train  any  merchandise  other  than 
perishables.  A  firm  of  carriers  delivered  to  the 
company  at  one  of  their  stations  certain  non- 
perishable  goods  for  conveyance  by  passenger 
train,  and  the  company  duly  forwarded  them, 
charging  a  rate  including  collection,  the  com- 
pany making  no  rate  for  such  goods  by  passen- 
ger train  which  did  not  include  collection.  In 
an  action  by  the  carriers  to  recover  that  portion 
of  the  rate  which  represented  the  cost  of  col- 
lection,— Heldy  that,  as  the  company  were 
under  no  statutory  obligation  to  carry  the  goods 
by  passenger  train,  and  no  rate  was  imposed  by 
statute  in  respect  of  such  carriage,  the  com- 
pany, who  at  the  same  time  were  not  debarred 
from  so  carrying  the  goods,  and  had  the  right 
so  fco  carry  them,  did  not  fall  with  respect  to 
the  carriage  of  the  goods  within  the  "  equality  " 
proviso  of  section  90  of  the  Railways  Clauses 
Act,  1845,  and  that  the  carriers  were  therefore 
not  entitled  to  recover  back  the  cost  of  collec- 
tion. Stone  V.  Midland  Bailwayj  73  L.  J.  K.B.  I 
392;  [1904]  1  K.B.  669;  90  L.  T.  194;  52  W.R.  ' 
491 ;  20  T.  L.  R.  225— O.A.  i 

The  expression  "all  tolls  for  the  use  of  the  , 
railway  "  in  section  203  of  the  Midland  Railway  | 
Act,  1844,  means  all  the  tolls  referred  to  in  the  | 
group  of  sections    in    which    that    section  is 
placed,  and  not  all  tolls  in  fact  charged  by  the 
company  for  the  use  of  the  railway,  and  the 
section  is  therefore  no  wider  in  its  application  , 
than  section  90  of  the  Railways  Clauses  Act,  1 
1845.    lb.  ! 

Sebate  under  Spdcial  Agreement— Fublioation  | 
of  Bates  in  Bate  Book  under  Section  14  of  the 
Beg^tion  of  Bailwayi  Act,  1878.]— Section  14 
of  the  Regulation  of  Railways  Act,  1873,  enacts 
that  "  every  railway  company  shall  keep  at  each 
of  their  stations  a  book  or  books  showing  every 
rate  for  the  time  being  charged  for  the  carriage 
of    traffic,    other    than    passengers    and    their 
luggage,  from  that   station    to    any  place   to 
which  they  book,  including  any  rates  charged 
under  any  special    contract,  and  stating  the 
distance  from  that  station   of   every  station,  \ 
siding,  or  place   to    which  any  such  rate    is  , 
charged."     Section    13    of    the    Railway   and  I 
Canal  Traffic  Act,  1888,  enacts,  that  "  in  cases  j 
of  undue  preference  no  damages  shall  be  awarded  | 
if  the  Commissioners  shall  find  that  the  rates  | 
complained  of  have,  for  the  period  during  which  I 
such  rates  have  been  in  operation,  been  duly  , 
published  in  the  rate  books    of    the  railway  | 
company  kept  at  their  stations  in  accordance  | 
with  section  14  of  the  Regulation  of  Railways  I 
Act,  1873."    The  Midland  Railway  Co.  granted 
a  rebate  of  Sd.  per  ton  to  traders  who  agreed  to 
send  a  certain  amount  of  coal  traffic  to  Great  i 
Eastern  stations  in  a  year  and  pay  for  the 
carriage  of  the  same  punctually  every  month.  , 
In  the  rate  books  at  various  stations  on  the  | 
Midland  Railway  Co.'s  line  was  inserted  on  the 
fiyleaf  at  the  beginning  of  the  book  a  printed  | 
slip  stating  that  "  rebates  are  aUowed  to  coal  ' 
merchants  from  certain  rates  to  stations  in  the 
Eastern  Counties  and  upon  certain  conditions, 
the  particulars  of  which  may  be  obtained  on 
application  to  the  general  manager "  : — Held  | 
that  this  general  notice  on  the  flyleaf  of  the 
rate  book  was  not  a  sufficient  publication  of  a 
lower  rate  in  the  rate  book  to  relieve  the  rail-  ' 
way  company  from  liability  under  section  13  ' 
of  the  Railway  and  Canal  Traffic  Act,  1888.  i 


Daldy  v.  Midland  Railway,  10  Ry.  «&  Can,  Traff . 
Cas.  303— Ry.  Com. 

The  applicants,  who  carried  on  the  business 
of  coal  merchants  at  certain  places  situated  on 
the  system  of  the  Great  Eastern  Railway  Co., 
complained  that  the  Midland  Railway  Co.  had 
allowed  to  certain  coal  merchants,  who  were 
competitors  in  trade  with  the  applicants,  a 
rebate  of  3d,  per  ton  off  the  rates  charged  to 
such  coal  merchants  for  the  carriage  of  coal 
from  collieries  situated  on  the  system  of  the 
Midland  Railway  Co.  to  stations  situated  on^ 
the  railway  of  the  Great  Eastern  Railway  Co.,' 
but  had  not  allowed  the  applicants  such  rebate 
off  the  rates  charged  to  them  for  the  carriage  of 
coal  from  collieries  situated  on  the  railway  of 
the  Midland  Railway  Co.  to  stations  of  the 
Great  Eastern  Railway  Co.,  and  the  applicants 
alleged  that  thereby  an  undue  preference  had 
been  given  to  the  coal  merchants  to  whom  such 
rebate  had  been  allowed  over  the  applicants. 
The  IVIidland  Railway  Co.  admitted  that  they 
had  allowed  to  certain  coal  merchants  having 
coal  depots  on  the  system  of  the  Great  Eastern 
Railway  Co.,  in  respect  of  coal  coming  from 
collieries  on  the  system  of  the  Midland  Railway 
Co.,  a  rebate  of  dd.  per  ton  off  the  rate  charged 
for  the  carriage  of  coal,  but  the  Midland  Rail- 
way Co.  alleged  that  this  was  done  only  on 
condition  that  the  coal  merchants  to  whom  such 
rebate  was  allowed  sent  in  the  course  of  a  year 
from  such  collieries  over  the  line  of  the  Midland 
Railway  Co.  not  less  than  a  specified  number  of 
tons  of  coal,  and  also  rendered  the  Midland 
Railway  Co.  certain  services  in  paying  carriage 
for  such  traffic,  and  that  in  consideration  thereof 
the  Midland  Railway  Co.  were  justified  in  allow- 
ing such  rebate : — Held,  that  such  circumstances 
did  not  justify  any  greater  difference  of  charge 
being  made  by  the  Midland  Railway  Co.  to  the 
applicants  and  the  other  coal  merchants  than 
the  sum  of  Id,  per  ton.    lb, 

Bebate  on  Sidings  Bate — Onus  of  Proof- 
Evidence  of  Comparable  Bates  —  Station  Ac- 
commodation.]— The  applicants  claimed  under 
section  4  of  the  Railway  and  Canal  Traffic  Act, 
1854,  to  be  entitled  to  a  rebate  on  the  rates 
charged  to  them  by  the  railway  company,  on 
the  ground  that  the  railway  company  provided 
no  station  accommodation  for  the  applicants' 
traffic.  The  applicants  consigned  salt  from 
their  private  sidings  for  carriage  over  the  re- 
spondents' railway,  and  it  was  admitted  that 
the  railway  company  did  not  provide  any  station 
accommocUktion  or  perform  any  terminal  services. 
The  railway  company  denied  that  the  rates 
charged  included  a  station  terminal  at  the 
initial  end.  The  applicants  contended  that  a 
presumption  was  raised  that  they  were  charged 
an  initial  station  terminal  by  shewing — First, 
that  several  of  the  through  rates  were  above 
the  maximum,  unless  they  included  two  ter- 
minals ;  and  secondly,  that  the  rates  from  the 
nearest  station,  which  was  within  one  mile  of 
the  applicants'  sidings,  for  class  B  articles 
(among  which  salt  would  be  classed)  were 
lower  than  the  special  salt  rates  from  the 
sidings,  although  the  former  were  station-to- 
station  rates  and  at  the  railway  company's  risk, 
the  latter  being  at  the  applicants'  own  risk.  It 
was  admitted  that  no  salt  was  in  fact  sent  from 
the  station,  but  only  from  the  applicants' 
sidings : — Held,  that  there  was  no  legal  evidence 
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that  a  second  terminal  was  included  in  the 
special  salt  rates  charged  to  the  applicants,  and 
that,  where  the  rates  were  not  above  the  maxi- 
mum allowed  for  conveyance  plus  one  terminal, 
the  Court  would  not  assume  (in  the  absence  of 
express  evidence  or  admission)  that  an  illegal 
and  second  terminal  had  been  included  in  that 
rate : — Held^  further,  that  express  evidence 
ought  to  be  given  to  shew  that  the  terminal 
was  included,  when  the  Court  was  asked  to  act 
on  the  view  that  it  was  so  included.  Salt 
U7iion  V.  North  Staffordshire  liailway  {No.  1), 
.  10  Ry.  &  Can.  Traff.  Cas.  179— Ry.  Com. 

Held  (by  the  Coubt  op  Appeal),  that  an 
applicant  under  section  4  of  the  Railway  and 
Canal  Traffic  Act,  1894,  must  make  out  a  prima 
facie  case  in  support  of  the  application,  and 
that  the  applicants,  by  merely  proving  that  they 
were  charged  the  rates,  and  that  the  siding  did 
not  belong  to  the  railway  company,  had  not 
made  out  a  prima  facie  case  that  the  rates  in- 
cluded a  charge  for  station  accommodation  so 
as  to  place  upon  the  railway  company  the  onus 
of  proving  that  the  rates  did  not  include  a 
charge  for  station  accommodation.    J6.— C.A. 

Traders*  Waggons— Railway  Gompany  exempted 
from  Providing  Them— Maximnm  Bates,  inclnd- 
ing  the  Provision  of  Tmoks  by  the  Bailway  Com- 
pany— Amount  of  Bebate.]— Section  2  of  the 
schedule  to  the  North  Staffordshire  Railway 
Company's  Order  Confirmation  Act,  1892,  enacts 
that  "  the  maximum  rate  for  conveyance  is  the 
maximum  rate  which  the  company  may  charge 
for  the  conveyance  of  merchandise  by  mer- 
chandise trains ;  and,  subject  to  the  exceptions 
and  provisions  specified  in  this  schedule,  in- 
cludes the  provision  of  locomotive  power  and 
trucks  by  the  company,  and  every  other  expense 
incidental  to  such  conveyance  not  hereinafter 
provided  for.  Provided  that — (a)  ....  the 
company  shall  not  be  required  to  provide 
trucks  ....  for  the  conveyance  of  ....  salt 
in  bulk  .  .  .  ;  {h)  where,  for  the  conveyance  of 
merchandise  otner  than  merchandise  specified 
in  Class  A  of  the  classification,  the  company  do 
not  provide  trucks,  the  rate  authorised  for  con- 
veyance shall  be  reduced  by  a  sum  which,  for 
distances  not  exceeding  fifty  miles,  shall,  in 
case  of  difference  between  the  company  and 
the  person  liable  to  pay  the  charge,  be  deter- 
mined by  an  arbitrator  to  be  appointed  by  the 
Board  of  Trade.  ..."  The  difference  under 
this  section  which  had  been  referred  by  the 
Board  of  Trade  to  the  Railway  Commissioners 
for  decision  was  as  to  the  sum  by  which  the 
rate  authorised  for  the  conveyance  of  salt  in 
bulk  by  the  railway  company  should  be  reduced, 
for  distances  not  exceeding  fifty  miles,  in  re- 
spect that  they  did  not  provide  trucks  for  the 
same : — Hcld^  that  the  quantum  of  the  rebate 
is  a  pure  question  of  fact  to  be  decided  by  the 
Commissioners  as  arbitrators,  taking  into  con- 
sideration all  the  circumstances  of  the  case,  and 
that  prima  facie  where  a  railway  company  are 
not  required  to  provide  a  trader  with  trucks, 
the  rebate  for  a  trader's  truck  should  be  deter- 
mined with  regard,  not  to  the  cost  to  the 
trader,  but  to  the  sum  which  the  conveyance 
rate  may  bo  deemed  to  include  for  the  provision 
of  trucks.  Salt  Union  v.  North  Staffordshire 
liailway  {No.  2),  10  Ry.  &  Can.  Traff.  Cas.  224 
—Hy.  Com. 


Increase  of  Coal  Bates— Jnstifieation  of  In- 
crease— Oomparatiye  Tables— Coal  Waggons.] — 
Section  1,  sub-section  1  of  the  Railway  and 
Canal  Traffic  Act,  1894,  enacts  that :  "  Where 
a  railvray  company  have  either  alone  or  jointly 
with  any  other  railway  company  or  companies, 
since  the  last  day  of  December,  1892,  Erectly 
or  indirectly  increased,  or  hereafter  increase 
directly  or  indirectly,  any  rate  or  charge,  then 
if  any  complaint  is  made  that  the  rate  or  charge 
is  imreasonable,  it  shall  lie  on  the  company  to 
prove  that  the  increase  of  the  rate  or  charge 
is  reasonable,  and  for  that  purpose  it  shall  not 
be  sufficient  to  shew  that  the  rate  or  charge  is 
within  any  limit  fixed  by  an  Act  of  Parliament 
or  by  any  provisional  order  confirmed  by  Act  of 
Parliament."  Upon  a  complaint  under  the 
above  section  by  colliery-owners  that,  whereas 
the  rates  and  charges  made  by  the  railway 
company  for  the  conveyance  of  coal  were,  prior 
to  January  1,  1893,  based  and  calculated  upon 
the  carriage  of  21  cwt.  to  the  ton,  of  which 
1  cwt.  was  an  allowance  for  "wastage,"  they 
were  now  based  and  calculated  upon  the  car- 
riage of  20^  cwt.  to  the  ton,  and  that  this 
admittedly  resulted  in  an  increase  of  2|  per 
cent,  upon  the  rate  formerly  charged  to  the 
applicants,  and  that  such  increase  was  unreason- 
able,— Hcld^  that  the  railway  company  having 
shewn  at  least  a  proportional  increase  in  the 
cost  of  working  the  traffic  between  the  year 
1877,  when  the  original  rates  were  fixed,  and 
the  year  1892,  the  increase  of  rate  was  reason- 
able ;  that  the  fact  that  since  1880  the  railway 
company  had  supplied  waggons  for  the  mineral 
trade  as  carriers  of  minerals,  for  the  use  of 
which  a  separate  rate  was  charged,  did  not 
necessitate  the  exclusion  of  this  branch  of  their 
business  from  the  general  account  (for  purposes 
of  comparison,  in  order  to  ascertain  a  rea.son- 
able  conveyance  rate),  because  the  trader  pro- 
viding his  own  waggons  was  also  benefited  by 
the  increased  facility  and  greater  economy  with 
which  the  traffic  was  handled;  and  that  the 
cost  of  providing  relief  men  for  mineral  trains, 
which  was  necessitated  by  the  shortened  hours 
of  labour,  and  the  fact  that  such  trains  had  to 
stand  on  one  side  for  goods  and  passenger 
trains,  was  an  item  properly  attributable  to  the 
mineral  traffic,  which  must  be  worked  subject 
to  the  ordinary  conditions  on  a  highway.  South 
Yorkshire  Coal  O toners'  Assurance  Society  v. 
Midland  Railway,  10  Ry.  &  Can.  Traff.  Cas.  28 
— Ry.  Com. 

Held,  also,  that  a  comparison  of  expenditure 
and  receipts  in  any  two  years  is  a  fair  method 
of  comparison  where  no  special  disturbing 
elements  can  be  proved  to  exist.  For  a  ooiu- 
parison  based  on  train  mileage  to  be  of  value,  it 
must  be  shown  that  the  conditions  of  working 
the  traffic  in  the  two  compared  years  have 
remained  substantiaUy  constant;  which  was 
not  the  case  in  the  years  1877  and  1892,  since 
in  the  latter  year  there  was  a  larger  proportion 
of  long-distance  traffic,  a  mile  of  which  brought 
in  a  smaller  rate  and  was  traversed  at  less  cost 
than  a  mile  of  short^istance  traffic.    lb. 

Indirect  Increase  of  Bates  and  Charges — 
Charge  for  Accommodation  after  ConTeyanoe — 
Siding  Bent.]— A  railway  company,  being  bound 
to  give  a  reasonable  time  to  the  trader,  after 
conveyance,  to  take  delivery,  prior  to  1894 
allowed  the  traders  four  clear  days  for   that 
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purpose,  but  calculated  the  four  clear  days  not 
on  one  truck,  but  upon  the  average  time  that 
all  the  trucks  of  a  particular  trader  occupied 
the  railway  company's  sidings.  After  1894  they 
allowed  four  days  exclusive  of  the  day  of 
arrival,  but  calculated  the  time  allowed  on  each 
truck  and  not  on  the  average.  This  was  com- 
plained of  as  an  indirect  increase  of  rate,  which 
the  railway  company  were  called  upon  to 
justify,  under  section  1  of  the  Railway  and 
Canal  Traffic  Act,  1894  i-^Held,  that  there  was 
no  indirect  increase  of  the  tonnage  rate,  be- 
cause, under  the  former  system,  no  particular 
ton  of  coal  would  have  had  greater  accommoda- 
tion as  regards  time  than  under  the  new  system. 
Manchester  and  Northern  Counties  Coal  Traders* 
Federation  v.  Midland  Railway,  10  By.  &  Can. 
Traff.  Cas.  121— Ry.  Com. 

Charge  for  Aoeommodation  after  Gonyeyanee 
—Siding  Bent— LiaMUty  ag  Oarrien  Ceafing.] 
— Prior  to  February,  1895,  the  railway  com- 
pany's tonnage  rates  included  the  user  of  their 
sidings  by  the  consignees  (for  coal  trucks  not 
belonging  to  the  railway  company)  for  an  in- 
definite period.  From  March  1,  1895,  the  rail- 
way company  made  a  charge  of  6d.  per  truck 
per  day  as  '*  siding  rent "  after  four  clear  days 
had  been  allowed  for  the  discharge  of  the  coal. 
The  applicants  contended  that  this  was  an  "  in- 
direct increase  of  a  rate  or  charge  "  within  the 
meaning  of  section  1  of  the  Railway  and  Canal 
Traffic  Act,  1894,  and  had  to  be  justified  by  the 
railway  company.  They  further  contended  that 
the  proposed  charge  was  ultra  vires  as  being  a 
general  condition  applicable  to  the  rates  and 
charges  authorised  by  the  RaUway  Companies 
Rates,  &c..  Order  Confirmation  Act,  1892,  and 
would  require  the  sanction  of  Parliament: — 
Held^  that  the  duty  of  a  railway  company  as 
carriers  ended  after  putting  the  merchandise  in 
a  position  where  the  trader  could  take  delivery, 
and  leaving  them  there  for  such  a  reasonable 
time  as  would  enable  the  trader,  with  ordinary 
appliances,  to  get  his  merchandise  out  of  the 
truck.  And  that,  although  the  convenience  of 
the  trader  since  March  1,  1895,  had  been  cur- 
tailed, the  four  days  was  an  attempt  by  the 
railway  company  to  fix  an  extreme  limit  of 
time  up  to  which  they  were  content  to  bear  the 
obligation  of  ''carriers,"  and  to  deem  it  as 
covered  by  the  conveyance  rate;  and  that 
making  a  charge  for  something  for  which  no 
charge  had  been  made  before  (namely,  ware- 
house accommodation)  did  not  constitute  an 
increase,  direct  or  indirect,  of  any  rate  or 
charge.  Manchester  and  Northern  Counties  Coal 
Traders*  Federation  v.  Lancashire  a/nd  York- 
shire Railway,  10  Ry.  cfc  Can.  Traff.  Cas.  127— 
Ry.  Com. 

Held,  further,  that  the  charge  was  not  ultra 
vireSy  it  being  authorised  by  sub-section  4  of 
section  5  of  the  Railway  Companies  Rates,  &c.. 
Order  Confirmation  Act,  1892,  which  gave  the 
right  to  charge  for  '*  the  detention  of  trucks  or 
the  use  of  any  acconmiodation  before  or  after 
conveyance  beyond  such  period  as  shall  be 
reasonably  necessary  for  enabling  the  company 
to  deal  with  the  merchandise  as  carriers  thereof, 
or  the  consignor  or  consignee  to  give  or  take 
delivery  thereof."    lb. 

Held,  further,  that  the  quantum  to  be  paid 
by  the  trader  to  the  railway  company  was  a 


question  expressly  reserved  for  the  consideration 
of  an  arbitrator,  and  must  be  decided  on  the 
facts  proved  in  each  particular  case.    16. 

Clastifleation  of  Kerohandiie  —  Pitwood  Con- 
signed at  Xeaforement  Weight — **  Timber  at 
meaturement  weight"  —  Bate  Biminishiiur  Ae- 
oording  to  Distance — Conveyanee  oyer  Different 
Bailways— Becurring  Kaximnm  Charge.]— The 
Great  Western  Railway  Company  (Rates  and 
Charges)  Order  Confirmation  Act,  1891,  con- 
firmed and  set  out  the  classification  of  mer- 
chandise traffic  and  the  schedule  of  maximum 
rates  and  charges  of  the  railway.  The  schedule 
provided  that  weight,  except  as  to  stone  and 
timber,  when  charged  by  measurement,  should 
be  actual  weight.  Measurement  weight  was 
estimated  by  allowing  so  many  cubic  feet  to  the 
ton,  and  was  less  than  actual  weight.  In  the 
classification  of  merchandise  traffic.  Class  C 
included,  among  other  items,  "Pitwood,  for 
mining  purposes,"  and  "  Timber,  actual  machine 
weight";  and  Class  1  included,  among  other 
items,  "Timber,  measurement  weight."  The 
rates  in  respect  of  Class  C  were  lower  than 
those  in  respect  of  Class  1.  A  timber  merchant 
consigned  by  the  railway  a  quantity  of  pitwood 
for  mining  purposes  by  measurement  weight : — 
Held,  that  the  pitwood  was  chargeable  under 
Class  1.  Great  Western  Railway  v.  Caswell  cO 
Bowden,  73  L.  J.  K.B.  884 ;  [1904]  2  K.B.  SOS- 
Walton,  J. 

In  the  schedule  of  maximum  rates  and  charges 
under  the  Great  Western  Railway  Company 
(Rates  and  Charges)  Order  Confirmation  Act, 
1891,  the  rate  per  ton  per  mile  for  conveyance 
of  merchandise  of  a  given  description  on  the 
railway  was  higher  for  the  first  twenty  miles 
than  for  the  next  thirty  miles.  The  schedule 
provided  that  any  other  railway  company  con- 
veying merchandise  on  the  railway  should  be 
entitled  to  charge  and  make  the  same  rates  as 
the  Great  Western  Co.  were  authorised  to  make. 
The  Great  Western  Co.  carried  a  consignment 
of  goods  a  distance  of  twenty-one  miles,  the 
first  twenty  miles  being  on  their  own  railway 
and  the  remaining  mile  on  another  railway  over 
which  they  exercised  running  powers: — Held, 
that  they  were  entitled  to  charge  the  maximum 
rate  applicable  to  ithe  first  twenty  miles  of  a 
journey,  not  only  in  respect  of  the  first  twenty 
miles  of  the  journey  in  question,  but  also  in 
respect  of  the  remaining  mile.    lb. 

Bailway  Commission.] — See  Railway. 

Through  Booking.] — Under  section  2  of  the 
Railway  and  Canal  Traffic  Act,  1854,  the  Rail- 
way Conmiissioners  have  power  (upon  proof 
that  it  is  reasonable  and  in  the  interests  of  the 
public)  to  order  through  booking  of  both  pas- 
sengers and  goods  at  the  sum  of  the  local  rates 
charged  on  the  two  lines  of  railway  constituting 
the  through  route.  If  the  demand  for  such 
through  booking  is  made  bona  fide  by  a  noember 
of  the  public,  and  a  fortiori  by  a  community, 
there  is  ipso  facto  a  strong  jmma  facie  tjase  of 
reasonableness  and  public  interest  {jper  COL- 
liiNS,  J.).  Didcot,  Newbury,  and  Southampton 
Railway  v.  London  and  South-Westem  Railway, 
10  Ry.  &  Can.  Traff.  Cas.  9— Ry.  Com. 

An  order  by  the  Railway  Commissioners  for 
through  booking  is  not  a  matter  of  right.    Such 
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an  order  necessarily  involves  an  order  for  a 
through  rate,  although  the  through  rate  may  he 
only  the  sum  of  the  local  rates  of  the  several 
lines  over  which  the  traffic  passes.  Conse- 
quently an  order  for  through  booking  can  only 
be  granted  on  the  same  considerations  as  would 
govern  the  granting  of  a  through  rate.  Didcot, 
Newbury,  and  Southampton  Railway  v.  Great 
Western  Railway,  10  Ry.  A  Can.  Traff.  Cas.  1— 
C.A. 

Through  Bates— Beasonable  in  the  Interetti  of 
the  Publio— Comparison  of  Through  Bates  over 
Bontes  Composed  of  the  Lines  of  BifEnrent  Bail- 
way  Companies.]— In  allowing  or  fixing  through 
rates  the  Railway  Commissioners  will  consider 
all  the  circumstances  of  the  case,  and  one  of  the 
circumstances  is,  what  powers  the  particular 
railway  companies  whose  lines  are  part  of  the 
through  route  have  of  demanding  rates.  Bir- 
mingham Corporation  v.  Manchester,  Sheffield, 
and  Lincolnshire  Railway,  10  Ry.  &  Can.  Traff. 
Cas.  62— Ry.  Com. 

On  an  application  to  allow  a  through  rate,  it 
was  proved  that  there  was  in  existence  a  rate 
arranged  between  the  parties  which  was  virtu- 
ally a  through  rate,  and  which  rate  was  much 
lower  than  the  sum  of  the  local  rates  over  the 
lines  which  constituted  the  through  route.  The 
through  rate  applied  for  involved  a  still  further 
reduction  of  about  6^. : — Held,  that  under  these 
circumstances  the  onus  was  upon  the  applicants 
to  prove  that  the  through  rate  which  they  pro- 
posed was  a  just  and  reasonable  rate.    lb. 

The  proposed  rate  was  over  a  route  composed 
of  three  lines,  which  carried  for  about  six, 
forty-five,  and  twenty-five  miles  respectively  of 
the  route.  It  was  proved  that  there  was  an 
alternative  route  which  was  composed  of  two 
lines,  and  which  passed  for  the  same  short 
distance  of  six  miles  over  the  line,  which  was 
common  to  both  routes,  and  the  entire  residue 
of  seventy-five  miles  over  that  of  another  com- 
pany, and  that  there  was  an  existing  rate  by 
the  alternative  route  of  6d,  less  than  the  exist- 
ing rate  over  the  route  for  which  a  through 
rate  was  proposed : — Held,  that  it  did  not 
follow  that  because  the  rate  over  the  alterna- 
tive route  was  reasonable,  and  was  smaller  in 
amount  for  a  slightly  longer  distance,  the 
existing  rate  over  the  route  composed  of  three 
railways,  five  miles  shorter,  and  which  was  6d, 
higher,  was  unreasonable.    lb. 

Bight  to  Apply  for  Ezooptional  Batss.]— A 

canal  company  authorised  by  Act  of  Parliament 
to  construct  railways  on  their  quays  and  land, 
and  to  charge  reasonable  tolls  and  charges  for 
the  use  of  the  same  within  a  maximum  fixed  by 
their  Railway  Charges  Confirmation  Act,  1898, 
although  they  are  under  no  obligation  to  admit 
the  public  as  carriers  upon  their  lines  under  the 
Railways  Clauses  Act,  1845,  are  a  **  railway 
company  *'  within  the  meaning  of  the  Railway 
and  Canal  Traffic  Act,  1888,  and,  whether  ex- 
press powers  of  carrying  upon  their  lines  have 
been  given  them  or  not,  are  competent  to  pro- 
pose through  rates  under  the  25th  section  of 
that  Act.  Manchester  Ship  Canal  v.  Midland 
Railway,  10  Ry.  &  Can.  Traff.  Cas.  54— Ry. 
Com. 

When  a  railway  company  has  agreed  rates 


from  a  port  to  inland  towns  with  other  com- 
panies in  their  joint  interest,  such  rates  should 
not  be  treated  as  local  rates  of  that  company, 
so  as  to  compel  them  to  carry  to  the  common 
point  from  another  port  at  rates  equal,  distance 
for  distance,  to  such  agreed  rates.    lb, 

Beasonable  Boute— Point  of  Bxchange— 

Bending  Company's  Claim  te  Long  Bvn.] — On  an 
application  for  through  rates,  the  fact  that  the 
station  where  it  is  proposed  to  exchange  the 
traffic  is  not,  in  any  reasonable  sense,  a  prac- 
ticable one  for  that  purpose  will  go  to  shew  that 
the  proposed  route  is  not  a  reasonable  route 
within  the  meaning  of  section  25,  sub-section  5, 
of  the  Railway  and  Canal  Traffic  Act,  1888. 
The  Court  will  consider  not  only  the  public 
interest  in  a  competitive  route,  but  also  the 
right  of  a  railway  company  to  a  long  run  in 
respect  of  traffic  originating  on  its  own  system. 
Plymouth,  Devonport  and  South-Western  Junc- 
tion Railway  v.  ureal  Western  Railway,  10  Ry. 
&  Can.  Traff.  Cas.  6a— Ry.  Com. 

The  Plymouth  Co.  applied,  under  section  25 
of  the  Railway  and  Canal  Traffic  Act,  1888,  for 
an  order  allowing  through  rates  for  goods  traffic 
between  the  South-Westem  termini  in  London 
(Nine  Elms  and  Waterloo)  and  Truro,  Penzance, 
and  other  stations  on  the  Great  Western 
Railway  in  Cornwall,  by  way  of  Lidford  and 
Plymouth  North  VLoeA.  The  applicants'  line 
was  a  double  line  twenty-two  miles  in  length, 
which  ran  from  Lidford  (where  it  joined  the 
South-Westem  Co.'s  main  line)  to  that  com- 
pany's station  at  Devonport,  and  was  worked  by 
the  South-Westem  Co.  From  Devonport  the 
South-Westem  Co.  owned  a  junction  Une  with 
the  Great  Western  main  line  (from  London  to 
Cornwall),  and  they  had  running  powers  over 
the  latter  to  the  Plymouth  North  Road  station. 
The  proposed  exchange  of  traffic  between  the 
two  companies  was  to  take  place  at  Plymouth 
North  Road  station : — Held,  that  the  proposed 
route  with  an  exchange  at  Plymouth  North 
Road  station  was  not  a  reasonable  route,    lb. 

Grouping  London  Stations— Termini  a 

quo  and  ad  qnem  the  same — Competitiye  Com- 
pany not  Oit>uping.] — In  applications  under 
section  25  of  the  Railway  and  Canal  Traffic 
Act,  1888,  the  Commissioners  require  evidence 
of  public  interest  and  reasonableness  in  favour 
of  the  proposed  through  rate  and  route  adequate 
to  outweigh  the  interference  with  the  vested 
legal  rights  of  railway  companies.  Didcot, 
Newbury,  and  SotUhampton  Railway  v.  London 
and  South-Westem  Railway,  10  Ry.  &  Can. 
Traff.  Cas.  9— Ry.  Com. 

The  Didcot  Railway  Co.  applied  for  through 
rates  via  their  railway  for  traffic  between 
Southampton  and  the  Great  Western  Co.'s 
stations  in  London  at  Poplar  and  Smithfield. 
The  proposed  route  was  that  by  which  the 
Commissioners  had  already  allowed  through  rates 
for  traffic  between  Southampton  and  the  Great 
Western  station  at  Paddington  (see  9  Ry.  &  Can. 
Traff.  Cas.  210).  The  difference  between  that 
case  and  the  present  one  was  that  in  the  former 
case  traffic  coming  to  Paddington  could  only  be 
offered  to  the  Great  Western  Co.,  whereas  traffic 
coming  to  Poplar  or  Smithfield  might  also  be 
offered  to  the  South-Westem  Co.,  for  that  rail- 
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way  company,  equally  with  the  Great  Western 
Co.,  received  and  delivered  traffic  at  both  of 
those  places.  Poplar  traffic  for  either  the 
Sonth- Western  Railway  or  the  Great  Western 
Railway  passed  over  the  North  London  Bail- 
way,  and  for  haulage  between  Poplar  and 
Acton  (Great  Western)  and  Poplar  and  Kew 
Bridge  (South- Western)  each  railway  company 
paid  a  toll  of  3s.  Sd.  a  ton.  To  provide  for  this 
payment  the  South- Western  Go.'s  rates  by  rail 
from  Poplar  to  Southamption  were  Mgher  than 
from  Nine  Elms.  The  Didcot  Co.  proposed 
that  the  through  rates  from  Poplar  to  Southamp- 
ton via  the  Great  Western  and  Didcot  Bailways 
should  be  the  same  as  were  charged  from  Pad- 
dington,  on  the  ground  that  the  Great  Western 
had  made  their  local  rates  from  Paddington 
applicable  to  Poplar,  Smlthfield,  and  their  other 
London  stations.  Smithfield  traffic  for  the 
Great  Western  Co.  was  carried  by  that  company 
over  the  Metropolitan  Bailway  under  nmning 
powers  at  a  cost  of  lOd.  a  ton  for  the  use  of 
the  line.  The  South-Westem  Co.  had  a 
receiving  office  at  Smithfield,  and  carted  all 
their  traffic  to  and  from  Nine  Elms.  The 
Didcot  Co.  proposed  that  the  through  rates 
from  Smithfield,  as  compared  with  those  from 
Paddington,  should  be  lOd,  more  for  Classes  A 
and  B  and  for  certain  articles  carried  at 
special  rates,  and  for  all  other  traffic  should  be 
of  the  same  amount.  The  applicants*  proposal 
was  not  only  to  convey  traffic  to  and  from 
Paddington  by  a  route  belonging  to  three 
different  railway  companies  and  sixteen  miles 
longer  than  the  South-Westem  route,  at  the 
Nine  Elms  rates  (which  were  admittedly  low 
on  account  of  sea  competition),  but  to  carry 
the  traffic  to  and  from  Smithneld  and  Poplfur 
four  and  ten  miles  further  respectively  at  the 
same  rates: — Held,  that  the  through  rates 
for  traffic  from  Poplar  to  Southampton  via  the 
Great  Western  and  Didcot  Railways  should  be 
of  the  same  amount  as  the  existing  South- 
Westem  rates  between  those  places.  And  that 
the  through  rates  for  traffic  from  Smithfield  to 
Southampton  via  the  Great  Western  and  Didcot 
Railways  should  be  of  the  same  amount  as  the 
rates  trom.  Paddington,  plus  the  cost  of  the 
conveyance  of  the  traffic  between  Smithfield  and 
Paddington.    lb. 

Carriage  oyer  Linei  of  Different  Com- 
panies—Carriage partly  by  Sea— Ix^niy  to  Goods 
— Liability — Evidenoe.] — Goods  were  received 
from  a  merchant  in  Manchester  by  the  Lan- 
cashire and  Yorkshire  Railway  Co.,  under  a 
through-booking  contract,  to  be  carried  for  the 
plaintiff  and  to  be  delivered  to  him  in  Limerick. 
The  goods  were  carried  from  Manchester  to 
Limerick,  and  there  delivered  to  the  plaintiff 
under  an  arrangement  made  between  the  various 
carrying  companies  concerned,  by  which  the 
freight  was  divisible  amongst  them  in  propor- 
tion to  the  mileage  traversed  by  each,  but  was 
to  be  collected  by  the  defendants  from  the  con- 
signee. The  goods  were  injured  in  transit,  but 
there  was  nothing  to  shew  on  what  part  of  the 
journey  the  injury  occurred.  Li  an  action  to 
recover  damages  from  the  defendants  for  breach 
of  contract  to  carry  from  Manchester  to  Lime- 
rick,— Heldf  that  there  was  no  evidence  that 
the  through-booking  contract  was  made  by  the 
Lfmcashire  and  Yorkshire  Bailway  as  agents 
of  the  defendants,  and  that  therefore,  in  the 
absence  of  proof  that  the  injury  was  done  on 


the  defendants*  line,  the  defendants  were  not 
liable.  Tuohy  v.  Great  Southern  and  Western 
Bailway,  [1898]  2  Lr.  R.  789— C.A. 

line  belonging  to  Dock  Company — Ko 

Btatntory  Power  of  Bailway  Company  to  Bnn 
over  Line.] — The  dock  company  are  the  owners 
of  the  MUlwall  Extension  Railway,  which  runs 
through  their  docks  from  MillwaU  Junction  on 
the  Great  Eastern  Railway.  At  the  southern 
end  of  the  MillwaU  Extension  Railway  is  a 
station  called  the  South  Dock  station.  The 
dock  company  applied  for  an  allowance  of 
through  rates  for  goods  by  a  route  from  the 
South  Dock  station  over  their  railway  and  the 
railways  of  the  respondents  to  stations  on  the 
Midland  system,  the  proposed  rates  being  so 
fixed  and  apportioned  that  the  traffic  proceeding 
inland  from  the  docks  might  be  relieved  from 
the  charge  which,  the  applicants  alleged,  was 
imposed  on  it  for  cartage.  The  Railway  Com- 
missioners were  of  opinion  that,  as  the  respon- 
dent companies  had  no  statutory  right  to  carry 
goods  by  locomotive  power  over  the  applicants' 
railway,  there  was  no  power  to  make  an  order 
for  a  through  rate,  and,  further,  they  were  of 
opinion  that  the  applicants'  proposal  that  the 
traffic  should  be  taken  over  by  the  respondents 
at  the  point  of  junction  of  the  applicants'  rail- 
way with  the  Great  Eastern  Railway  would 
involve  such  difficulties  in  the  carrying  of  it  out 
as  to  render  it  impracticable  in  any  business 
sense: — Held,  that  the  Commissioners  were 
right  on  both  grounds.  London  and  Ifidia 
Docks  Co.  V.  Great  Eastern  Railway  and  Mid- 
land Railway,  20  T.  L.  R.  371— C.A. 

Workmen's  Trains— Proper  and  Snffloient  Work- 
men's Trains  up  to  8  ajn.— Beasonable  Fares.] — 
Section  8  of  the  Cheap  Trains  Act,  1883,  empowers 
the  Board  of  Trade,  where  it  has  reason  to 
believe  that  proper  and  sufficient  workmen's 
trains  are  not  provided  for  workmen  at  reason- 
able fares  and  times  between  6  p.m.  and  8  a.m., 
to  refer  the  matter  to  the  Railway  Commis- 
sioners when  required  to  do  so  by  the  railway 
company.  By  the  Great  Eastern  Railway 
(Metropolitan  Station  and  Railways)  Act,  1864, 
s.  80,  the  Great  Eastern  Railway  are  required 
to  run  one  stopping  train  daily  each  way,  not 
later  than  7  a.m.  inwards  or  earlier  than  6  p.m. 
outwards,  on  the  lines  between  Liverpool  Street 
and  Edmonton  and  Liverpool  Street  and  Wal- 
thamstow  respectively, "  for  artisans,  mechanics 
and  daily  labourers,  both  male  and  female,  and 
having  business  daily  in  London,"  at  fares  not 
exceeding  Id.  for  the  journey  each  way.  The 
Great  Eastern  Co.  voluntarily  extended  the 
Edmonton  service  of  trains  to  Enfield,  and  ran 
a  frequent  service  of  trains  between  the  hours 
of  5  A.M.  and  8  a.m.  at  cheap  rates  for  the 
benefit  of  workmen  and  other  persons  residing 
on  the  Enfield,  Walthamstow,  and  Stratford 
branches  of  the  railway  and  having  employ- 
ment in  London.  These  trains  were  of  two 
kinds — namely,  first,  Cheap  trains  run  between 
the  hours  of  5  a.m.  and  6.47  a.m.,  the  fare 
charged  by  these  trains  being  2d.  for  a  return 
ticket,  and  the  last  of  these  trains  being  timed 
to  arrive  at  Liverpool  Street  Station  not  later 
than  6.47  a.m.  Secondly,  Cheap  trains,  by 
which  workmen  are  allowed  to  travel  at  half  the 
ordinary  return  fares  (with  a  minimum  of  4d.), 
which  are  timed  to  reach  Liverpool  Street 
Station  after  6.47  a.m.  and  before  8  a.m.    Upon 
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complaint  that  on  the  Enfield,  Walthamstow, 
and  Stratford  branches  of  the  Great  Eastern 
Railway  there  were  no  trains  provided  for 
workmen  at  2d,  return  fares,  arriving  in 
London  later  than  6.47  a.m.,  it  was  proved  that 
the  existing  2d,  trains  were  overcrowded  and 
could  not  accommodate  all  the  workpeople 
requiring  to  come  to  London  for  their  work, 
and  that  numbers  of  them  had  no  alternative 
but  to  travel  by  the  half-fare  trains.  It  was 
also  proved  that  the  hours  of  labour  have 
become  later,  in  many  cases  not  beginning  until 
8  A.M.  or  9  A.M.,  so  that  workpeople,  in  order  to 
have  the  benefit  of  the  cheapest  trains,  had  to 
travel  by  trains  which  brought  them  to  London 
an  ho^r,  or  even  two  hours,  too  soon.  At  the 
hearing,  the  railway  company  offered  to  add  to 
the  existing  service  of  2d.  trains  three  new 
trains,  which  would  be  timed  to  arrive  in 
London  between  6.47  a.m.  and  7  a.m.  i—Held, 
that  in  addition  to  these  trains,  the  railway 
company  must  run  as  an  experiment  at  least 
two  trains  from  Edmonton,  two  trains  from 
Walthamstow,  and  one  from  Stratford,  starting 
after  7  a.m.  and  arriving  in  London  as  near 
8  A.M.  as  possible,  at  fares  less  than  the  half- 
fares  charged  at  the  present  time,  and  that  a 
reasonable  fare  to  be  charged  by  such  trains 
would  be  Sd.  return,  except  between  Stratford 
aud  London,  which  should  be  2d.  return. 
London  Reform  Union  and  Oreat  Eastern  Rail- 
way, In  re,  10  Ry.  <fe  Can.  Trai!.  Cas.  280— Ry. 
Com. 

As  under  the  Cheap  Trains  Act,  1883,  railway 
companies  obtain  a  partial  remission  of  pas- 
senger duty  on  certain  conditions,  one  of  which 
is  the  running  of  workmen's  trains,  the  ques- 
tion of  whether  there  is  a  remunerative  profit 
from  the  fores  by  such  trains  is  not  a  matter 
which  the  Court  will  consider.    lb. 

The  fact  that  an  improved  workmen's  train 
service  might  relieve  a  congested  district  in 
London  by  inducing  workmen  to  reside  outside 
the  metropolis,  does  not  justify  the  Commis- 
sioners in  ordering  such  an  improved  service. 
lb. 

Proof  by  a  railway  company  of  no  profit,  or 
even  a  loss,  on  running  workmen's  trains,  is 
not  suilicient  answer  to  a  complaint  of  the  non- 
provision  of  '*  proper  and  sufficient  workmen's 
trains  "  under  the  Cheap  Trains  Act,  1883.     lb. 

Semble,  that  where  two  railway  companies 
maintain  a  through  passenger  service  between 
their  systems  by  agreement  with  each  other, 
but  have  no  statutory  running  powers  over  each 
other's  lines,  the  Commissioners  have  jurisdic- 
tion to  order  a  proper  service  of  workmen's  trains 
to  be  provided  for  that  through  service.    lb. 

Small  Working-Olass  Popalatlon— Ko 

Profit  to  Bailway  Oompany— Buaning  Powen  by 
Agreement— Experimental  Seryiee.]— The  Rail- 
way Commissioners  will  not  order  workmen's 
trains  to  be  run  under  the  Cheap  Trains  Act, 
1888,  unless  there  is  proved  to  be  in  existence  a 
class  of  workmen  residing  on  the  railway  and 
reouiring  such  a  service— that  is,  they  will  not 
order  trains  to  be  run  in  advance  of  require- 
ments. London  Reform  Union  and  Orcat 
Northern  Railway,  In  re,  10  Rv.  &  Can.  Trail. 
Cas.  293— Rv.  Com. 


Early  Trains  for  Poetmen— Benefit  and  Cost 

not  Commounrate  —  IntnAoient  Knmbert.] — 
The  Court  will  only  exercise  their  powers  onder 
the  Cheap  Trains  Act,  1888,  where  the  demand 
for  accommodation  is  sufficiently  large  to  bear 
some  relation  to  the  difficulty  of  giving  that 
accommodation,  and  where  there  is  some  com- 
parison between  the  benefit  which  will  be 
afforded  by  an  order  of  the  Court  for  the  accom- 
modation asked  for  and  the  cost  to  the  railway 
company  of  giving  it.  Fawcett  Association  and 
London,  Brighton,  and  South  Coast  Railway, 
In  re,  10  Ry.  &  Can.  Traflf.  Cas.  299— Ry.  Com. 

Semble,  that  persons  employed  in  the  postal 
service  as  letter  sorters  and  postmen  are  '*  work- 
men "  within  the  meaning  of  the  Cheap  Trains 
Act,  1883.    lb. 

Travelling  on  Pnblio  Benrice— Inspector 

of  Weights  and  Measures— Police  Offioet.]— An 
officer  Of  the  police,  who  holds  the  additional 
appointment  of  inspector  under  the  Weights 
and  Measures  Act,  1889,  when  travelling  by 
railway  in  performance  of  his  duties  as  such 
inspector,  is  not  entitled  to  travel  at  a  reduced 
fare  imder  section  6  of  the  Cheap  Trains  Act, 
1883.  Spencer  v.  Lancashire  and  Yorkshire 
Railway,  67  L.  J.  Q.B.  465 ;  [1893]  1  Q.B.  643  ; 
78  L.  T.  323;  46  W.  R.  443 ;  62  J.  P.  296— D. 
And  see  Railway. 


5.  Station  Accommodation. 

Station  Accommodation  and  Terminal  Servioes 
—Special  Serrices  at  a  Traders*  Siding.]— The 
applicants  were  the  owners  of  a  siding  situated 
immediately  to  the  north  of  the  goods  station 
at  Panmure  on  the  joint  line  of  the  Caledonian 
and  North  British  Railway  Companies,  and 
about  seventy-three  chains  from  Carnoustie 
station  and  fifty-six  chains  from  Barry  station. 
The  applicants  complained,  under  section  4  of 
the  Railway  and  Canal  Traffic  Act,  1894,  that 
they  were  charged  terminals  for  traffic  to  and 
from  their  works  at  Panmure  Station,  although 
the  railway  companies  performed  no  terminal 
services  and  received  and  delivered  the  traffic 
on  sidings  not  belonging  to  them.  The  appli- 
cants' allegation  that  their  rates  included 
charges  for  station  accommodation  and  for 
terminal  services  was  based  on  the  fact  that 
the  rates  for  similar  traffic  from  the  two  nearest 
stations  to  Panmure — namely,  Carnoustie  and 
Barry  (where  there  were  no  private  sidings  and 
no  traders  performing  terminal  services  for  them- 
selves)— were  the  same  as  those  charged  to  the 
applicants,  or  differed  in  amount  only  in  respect 
of  difference  of  distance .  The  railway  companies 
contended  that  what  was  not  a  charge  for  oon- 
ve3rance  in  the  applicants'  siding  rates  was  a 
charge,  not  by  way  of  terminals,  as  in  the  rates 
with  which  they  were  compared,  but  for  services 
at  or  in  connection  with  the  sidings,  such  as 
marshalling,  labelling,  clerkage,  providing  sheets, 
&c.,  and  that  it  cost  them  as  much  to  render 
those  services  as  it  did  to  do  the  work  which 
was  done  at  such  places  as  Carnoustie  and 
Barry,  and  for  which,  when  done,  so  far  as  it 
was  not  incidental  to  conveyance,  terminals 
wore  allowed  them.  It  was  proved  that  what- 
ever services  the  railway  companies  rendered  at 
the  applicants'  private  sidings  at  Panmure,  they 
'  rendered  also  at  or  in  connection  with  their  own 
.  sidings  at  Carnoustie  and  Barry,  and  that  there 
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was  nothing  special  or  extra  in  them.  And, 
further,  that  at  Camoustie  and  Barry  they  did 
a  good  deal  hesides,  inasmuch  as  they  provided 
a  station  and  labour  to  load  and  cover : — Held, 
that  the  special  services  the  applicants  received 
at  the  hands  of  the  railway  companies  were  not 
a  satisfactory  reason  for  the  same  rates  being 
charged  at  the  applicants*  private  sidings  at 
Panmure  as  were  charged  at  Camoustie  and 
Barry,  and  that  the  applicants  were  entitled  to 
have  lower  rates  than  the  rates  in  force  for 
similar  traffic  at  Camoustie  and  Barry.  The 
extent  to  which  they  should  be  lower  to  be  ; 
determined  by  the  amoimt  presumably  charged  ' 
for  terminals  at  that  end,  ascertained  on  the  • 
principle  adopted  in  Pidcock*s  Case  (10  Ry. 
Sc  Can.  Traff.  Cas.  160),  less  the  reasonable 
sum  that  might  be  found  due  to  the  railway 
companies  for  special  services  under  section  5 
of  the  schedule  to  the  Rates,  Ac,  Order  Con-  j 
firmation  Act.  Tetinant  v.  Caledonian  Hailway, 
10  Ry.  &  Can.  Traff.  Cas.  194— Ry.  Com. 

I 
Where  a  railway  company  provide  station 
accommodation,  or  perform  terminal  services,  it  { 
is  only  reasonable  to  suppose  that  station  and  * 
Ber\4ce  terminals  are  equally  with  the  charge  ; 
for  convevance  a  component  part  of  their  rates. 
Ih.  '  t 

I 
Biding    Bent— Seaionable    Snm— Beaionable 
Time  for  Unloading— When  Conunenoet  to  Bun.]  . 
-The  Midland  Railway  Company's  Rates  &c.  I 
Order   Con&rmation    Act,    1891,    s.    6  of   the  ! 
schedule,  provides  that  they  may  charge  a  rea-  ! 
sonable  sum  by  way  of  addition  to  the  tonnage  , 
rate  for  certain  services  rendered  to  a  trader  at  ; 
his  request  or  for  his  convenience,  including  j 
(inter  alia)  the  use  or  occupation  of  any  accom- 
modation before  or  after  conveyance  beyond 
such  period  as  shall  be  reasonably  necessary  for  ' 
enabling  the  consignee  to  take  delivery  of  the 
merchandise,  and  for  services  rendered  in  con- 
nection with  such  use  and  occupation.     The 
Midland  Railway  Co.  claimed  imder  this  section 
the  sum  of  6d.  per  truck  per  day  as  siding  rent, 
at  Sheffield,  after  the  expiration  of  four  clear  • 
days  allowed  for  unloading  : — Heldy   that  6d.  1 
per  truck  per  day  was  a  reasonable  sum  to  apply 
to  all  traders  at  Sheffield  and  similar  places, 
though  it  would  not  necessarily  apply  to  other 
places — e.g.  rural  stations — where  the  cost  of  the 
construction  of  sidings  might  be  less,  and  the 
cost  of  working  might  be  more,  in  proportion 
to  the  quantity  of  traffic ;  and  where  the  loss 
of  business  by  the  blocking  of  the  siding  might 
be  greater  or  less  according  to  circumstances. 
Midland  liailway  v.  Black,  10  Ry.  &  Can.  Traff. 
Cas.  142— Ry.  Com.  | 

In  ascertaining  the  ^*  reasonable  sum  "  to  be 
charged  under  this  section  the  cost  of  main- 
tenance should    only  be  considered  where  it 
exceeds  that  which  would  be  incurred  if  delivery  ; 
were  taken  within  the  four  days,  and  only  those 
services  in  excess   of   those  which  would  be 
otherwise  performed  are  to  be  taken  into  con-  : 
sideration.     Likewise  the  cost  of  accommoda-  I 
tion  is  only   a    factor   in    cases  where  extra 
accommodation  has  to  be  provided  owing  to  the 
trader's  habitual  delay  in  unloading.    lb. 

Held,  further,  that  four  days,  exclusive  of  the 
day  on  which  the  notice  of  arrival  was  given, 
was  a  reasonable  period  for  unloading ;   that 


although  prima  facie  this  time  would  not 
begin  to  run  until  the  trucks  were  in  the  siding, 
handed  over  to  the  trader,  ready  for  imloading, 
yet,  if  the  trader  were  not  ready  to  take  deli- 
very, the  siding  being  blocked  by  him,  the  time 
ran  from  the  moment  the  railway  company  were 
ready  to  send  the  trucks  to  the  siding ;  while, 
if  the  railway  company  were  in  default,  the 
trader  would  have  his  remedy  under  the  con- 
tract for  delivery.    lb. 

Held,  further,  that  the  contention  that  when 
the  railway  company  got  the  benefit  of  the 
expedition  of  traders  in  90  per  cent,  of  the 
traffic,  which  was  unloaded  within  the  four 
days,  there  should  be  some  *'  set-off "  to  the 
traders  as  regards  traffic  detained  after  the  four 
days,  was  untenable,  since  the  period  of  four 
days  was  not  a  matter  of  right,  and  the  cha- 

i  racter  of  the  railway  company  would  change 
after  the  four  days  had  expired  from  that  of  a 
»'  carrier  "  to  that  of  a  **  bailee,"  and  that  there- 

I  fore  the  Court  would  not  compel  the  railway 
company,  directly  or  indirectly,  to  give  the 

I  traders   the    benefit   of    a    former    system   of 

!  "  averaging  "  the  number  of  days.    lb. 

Siding  "not   belonging  to  the  company "— 
I  Station  Aeeommodation  and  Terminal  8«rvieet — 
I  Clerkage — Signalling— Avnting — Unreaionable 
Deli^u  Forwarding  Tracks.]— If  the  mode  in 
i  which  a  junction  with  the  siding  of  a  private 
I  owner  has  been  effected  is  such  that  a  railway 
!  company  need  incur  no  greater  expense  in  con- 
nection with  it  than  is  involved  in  stopping  a 
goods  train  specially  at  the  siding  junction,  and 
either  imcoupling  trucks  there  and  depositing 
them  in  the  siding  clear  of  the  points,  or  draw- 
ing out  trucks  ready  marshalled  and  attaching 
them  to  the  train,  doing  no  work  within  the 
siding,  and  being  paid  for  any  special  use  of 
levers  by  signabueu  in  a  signal  box,  there  is 
then  a  mere  delivery  for  which  no  extra  pay- 
ment is  due.  Portway  v.  Colne  Valley  Baihcay, 
10  Ry.  &  Can.  Traff.  Cas.  211— Ry.  Com. 

The  applicants  were  the  owners  of  a  private 
siding  near  the  Halstead  station  of  the  Colue 
Valley  Railway  Co.  Partly  from  the  siding 
having  only  one  line  for  both  outgoing  and 
incoming  trucks,  and  partly  frorn  its  joining 
the  main  line  at  a  very  short  distance  from 
where  that  line  crosses  a  street  in  Halstead,  on 
the  level,  so  bringing  the  case  under  the  rules 
of  the  Board  of  Trade  as  to  the  shunting  of 
trains  over  a  level  crossing,  and  engines  stand- 
ing across  the  same,  it  was  not  possible  for  a 
goods  train  to  stop  at  the  siding  jimction  and 
for  its  engine  to  uncouple  a  truck  and  deposit 
it  in  the  siding  or  to  draw  a  truck  out  and  unite 
it  to  the  train.  All  trucks  to  or  from  the 
applicants'  siding  had  to  be  taken  into  the 
goods  yard  at  Halstead  Station  and  there  pre- 
pared for  despatch  or  delivery,  a  process  which 
involved  extra  hauling  and  the  provision  of 
standing  room.  In  connection  with  the  ap- 
plicants' siding  traffic  the  railway  company  had 
to  specially  provide  points  and  signals,  and  the 
levers  which  worked  them  were  only  required 
for  such  traffic.  The  railway  company  charged 
the  applicants,  on  traffic  to  and  from  their 
siding,  rates  the  same  in  amount  as  the  rates 
charged  as  station  to  station,  or  collected  and 
delivered  rates,  as  the  case  might  be,  on  similar 
traffic  using  the  Halstead  station.    Upon  an 
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application  to  the  Commissioners  under  section 
4  of  the  Railway  and  Canal  Traffic  Act,  1894, 
to  determine  what  was  a  just  and  reasonable 
rebate  to  be  made  from  the  rates  so  charged  to 
the  applicants,  the  Court  found  that,  in  respect 
of  the  applicants'  siding  traffic,  the  Colne  Valley 
and  Halstead  Railway  Co.  did  not  provide  the 
accommodation  nor  render  the  services,  or  any 
of  them,  for  which  station  and  service  terminals 
were  chargeable,  but  that  they  rendered  certain 
other  services  in  respect  of  that  traffic — namely, 
some  clerkage,  shunting  and  signalling,  for  which 
a  payment  ought  to  be  made  to  them.  The 
Court  held  that  a  reasonable  and  just  allowance 
or  rebate  to  be  made  from  the  rates  charged  to 
the  applicants,  in  the  circumstances  above  de- 
scribed, would  be  so  much  of  each  rate  as  is 
not  applicable  to,  or  charged  for,  conveyance, 
less  the  following  sums :  First  a  sum  for  clerk- 
age  equal  to  30  per  cent,  of  the  charge  the 
railway  companies  make  in  any  rate  as  a  station 
terminal  at  the  Halstead  end ;  secondly,  a  sum 
for  shunting  equal  to  the  station  terminal  at 
the  Halstead  end;  and  thirdly,  in  respect  of 
the  cost  of  signals,  being  a  cost  bearing  the 
same  proportion  to  the  cost  of  all  the  signals  in 
the  siding  signal  box  as  the  number  of  siding 
levers  bears  to  the  whole  number  of  acting 
levers  in  that  box,  multiplied  in  each  case  by 
the  average  number  of  times  they  are  respec- 
tively daily  worked,  such  sum  as  the  cost  so 
ascertained  works  out  at  per  ton  of  the  sidinat 
traffic.    lb. 

Services  Rendered  at  or  in  Oonneetion  with 
Sidings  not  Belonging  to  a  Bailway  Oompany — 
Beasonable  Cliarge  for  Station  Terminal.]— The 
tonnage  rate  authorised  by  section  2  of  the 
Schedule  to  the  Railway  Rates  and  Charges 
Order  Confirmation  Act,  1892,  is  for  conveyance 
by  merchandise  train  and  any  work  incidental 
to  such  conveyance,  and  for  the  performance  of 
which  it  is  reasonable  to  use  the  train  engine 
(for  example,  when  at  a  junction  with  the  main 
line  of  either  a  station  siding  or  a  private  siding, 
the  train  has  to  pick  up  or  throw  ofif  trucks,  the 
work  of  hauling  or  shunting  the  trucks  over  the 
points  at  the  junction  and  over  so  much  of 
the  siding  as  the  keeping  of  the  main  line  clear 
of  obstruction  may  require) ;  but  conveyance 
other  than  this  off  the  main  line  does  not  come 
within  section  2.  Manchester^  Sheffield,  and 
Lincolnshire  Railway  v.  Pidcock,  10  Ry.  &  Can. 
Traff.  Cas.  160— Ry.  Com. 

A  station  terminal  is  for  use  of  the  accom- 
modation or  staff  of  a  terminal  station  after 
conveyance  is  at  an  end ;  and  goods  arriving  at 
a  station  to  which  they  are  consigned  for 
delivery,  and  which  upon  arrival  have  to  be 
hauled  a  greater  or  less  distance  to  be  in  a 
position  where  they  can  be  unloaded  and 
delivery  given,  are  liable  to  a  terminal  charge. 
Ih. 

The  respondents  were  the  owners  of  a  siding 
which  had  been  held  to  be  a  siding  not  belong- 
ing to  the  railway  company.  'The  siding  had 
no  direct  connection  with  the  up  and  down 
main  lines,  being  separated  from  them  by  the 
railway  company's  goods  yard  at  Retford 
station.  Traffic,  therefore,  to  and  from  the 
siding  had  to  pass  over  the  station  sidings,  and 
the  service  of  taking  it  across  was  done  by  the 


railway  company.  This  service  was  claimed  to 
be  one  performed  "  at  or  in  connection  with  " 
the  traders'  siding,  and  the  railway  company 
asked  to  be  allowed  to  charge  for  it  the  same 
sum  that  they  charged  as  a  station  terminal  to 
traders  who  came  under  section  3  of  the 
schedule: — Eeld^  that  such  service  might  be 
charged  for  under  section  5  of  the  schedule, 
even  though  it  was  a  service  which  was  involved 
in  delivery,  and  which  the  trader  could  not  him- 
self perform.  Held,  further,  that  the  railway 
company  being  relieved,  by  the  provision  of  the 
siding,  from  the  expense  of  finding  standing 
room  for  trucks  and  space  for  loading  and 
unloading,  three-fourths  of  the  sum  which 
they  charged  as  a  station  terminal  at  their  Ret- 
ford station,  in  respect  of  merchandise  similar 
to  the  respondents'  and  liable  to  such  terminal 
charge,  was  a  reasonable  sum  to  be  charged  to 
the  respondents  for  services  rendered  by  the 
railway  company  at  or  in  connection  with  the 
respondents'  siding  at  Retford.    lb. 

Sidings  Bates— Bobate  on— Evidenoe.] — Where 
the  consignor  of  merchandise  received  by  a  rail- 
way company  at  a  siding  not  belonging  to  the 
company  applies  to  the  Railway  and  Canal 
Commissioners  under  section  4  of  the  Railway 
and  Canal  Traffic  Act,  1894,  to  determine  what 
is  a  reasonable  and  just  allowance  or  rebate  in 
respect  that  the  railway  company  do  not  pro- 
vide station  accommodation  or  perform  tenmnal 
services  at  the  siding,  it  lies  upon  the  applicant 
to  make  out  a  prima  facie  case  in  support  of 
the  application.  Salt  Union  v.  North  Stafford- 
shire Railway,  67  L.  J.  Q.B.  889 ;  [1898J  2  Q.B. 
435  ;  79  L.  T.  16;  47  W.  R.  4— C.A. 

Per  A.  L.  Smith,  L.J. — The  applicant  must 
shew  that  the  rates  charged  to  him  include  a 
charge  for  station  accommodation  or  terminal 
services  at  the  siding.  Per  Rigby,  L.J.,  and 
Vaughan  Williams,  L.J. — The  applicant  may 
prove  his  claim  to  a  rebate  independently  of 
whether  he  is  charged  for  the  services  or 
not.    lb. 

Shunting  —  Signalling  —  Oost  of  Erecting 
Signal  Cabins  and  Signals  at  Junction  with 
Private  Sidings.]— A  railway  company  cannot 
charge  beyond  the  conveyance  rate  for  anything 
done  on  their  own  lines  which  is  probably  inci- 
dental to  conveyance  or  collection  of  traffic  to 
or  from  private  sidings,  no  matter  how  much 
the  cost  and  trouble  may  be  increased  by  the 
inconvenience  of  the  sidings  or  the  nature  of  the 
traffic,  imless  the  defects  or  inconveniences  are 
such  as  to  relieve  the  railway  company  from 
their  duty  to  deliver  and  collect.  But  a  rail- 
way  company  may  be  entitled  to  make  a  service 
charge  if  they  are  required  for  the  convenience 
of  the  siding  owner  to  do  work  on  his  siding, 
and  where  they  are  so  required,  then,  if  by 
reason  of  the  insufficiency  of  the  siding,  or 
otherwise,  that  work  involves  extra  work  on 
their  own  line,  that  extra  work  may  be  a  ground 
for  an  extra  charge.  North  Staffordshire  Rail- 
way V.  Salt  Union,  10  Ry.  &  Can.  Traff.  Cas.  161 
— Ry.  Com. 

Beasonable  Charge  for  Hanlage  —  Sheeting 
— Marshalling- Time  Oocnpied  by  Engine  in 
Shunting  Operations  at  Siding.]— The  railway 
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company  claimed  to  be  entitled  under  section  5 
of  the  schedule  to  their  Bailway  Bates  and 
Charges  (No.  26)  Order  Confirmation  Act,  1892, 
to  charge  Messrs.  Cowan  a  reasonable  sum  by 
way  of  addition  to  the  tonnage  rate  for  convey- 
ance for  services  rendered  by  them  to  Messrs. 
Cowan  at  their  request  or  for  their  convenience 
at  or  in  connection  with  Messrs.  Cowan's 
Low  Mill  sidings  at  Penicuik,  and  at  or  in 
connection  with  sidings  not  belonging  to  the 
railway  company  at  Granton  Harbour  and  Leith 
Harbour,  but  running  into  and  connecting  with 
their  Granton  station  and  their  Leith  goods 
station.  Messrs.  Cowan  sent  esparto  grass  in 
bales  from  Granton  Harbour  and  Leith  Harbour 
to  their  mills  at  Penicuik,  connected  by  private 
sidings  with  the  company's  railway,  the  Low 
Mill  siding  where  the  esparto  was  delivered 
being  about  sixteen  miles  from  the  Leith  and 
Granton  stations.  The  rate  charge  was  5$.  a 
ton,  and  the  maximum  charge  for  conveyance 
for  that  distance  being  Ss.  1<2.,  the  balance  of 
the  rate — namely,  Is.  lid. — was  the  charge  for 
services  other  than  conveyance.  These  services 
were — first,  haulage  over  the  harbour  lines  ; 
secondly,  use  of  Granton  or  Leith  Docks  sta- 
tion; and  thirdly,  services  at  the  Low  Mill 
siding.  As  to  the  first  of  these  services  it  was 
proved  that  when  a  vessel  arrived  at  the  docks 
the  esparto  was  loaded  direct  from  it  into  the 
railway  trucks  by  men  employed  and  paid  by 
the  consignees,  but  the  sheeting  of  the  trucks 
was  done  by  the  railway  company,  and  also  the 
haulage  of  them  by  engine  and  horse-power 
over  the  harbour  lines  to  their  goods  stations  at 
Granton  and  Leith.  The  charge  for  this  service 
was  6^.  a  ton.  Li  this  charge  was  included  lid, 
per  ton  for  the  sheeting,  being  the  full  service 
terminal,  and  Id.  per  ton  for  the  supply  of 
straw  and  the  laying  it  in  trucks  to  prevent 
injury  to  the  esparto  from  dust  and  damp. 
The  railway  company  alleged  that  as  there  was 
no  obligation  on  a  railway  company  to  perform 
services  outside  its  own  Une,  the  haulage  they 
did  on  the  harbour  lines,  which  wore  not  theirs, 
was  not  a  service  within  section  5  of  their  Rates 
and  Charges  Act,  1892,  and  that  they  might 
charge  what  they  pleased  for  doing  it : — Held, 
that  such  service  was  within  section  5,  such 
haulage  being  not  more  either  of  an  outside  or 
a  voluntary  service  than  cartage  or  collection 
and  delivery ;  and  the  haulage  being  a  service 
at  or  in  connection  with  a  siding,  it  did  not 
affect  the  question  that  the  railway  company 
might  decline  to  perform  it  if  they  considered  it 
nnremunerative  at  the  price  fixed.  ifeW,  fur- 
ther, that  6d.  per  ton  was  a  reasonable  sum  to 
be  charged  by  the  railway  company  to  Messrs. 
Cowan  for  the  haulage  of  trucks  over  the  har- 
bour sidings  at  Granton  and  Leith  Harbours  to 
the  railway  company's  goods  stations  at  Granton  > 
and  Leith,  and  the  sheeting  of  such  trucks,  and 
the  supply  and  laying  of  straw  in  such  trucks 
in  respect  of  esparto  traffic  to  their  sidings  at 
Penicuik.  Cowan  v.  North  British  Bailway^ 
10  By.  &  Can.  Traff.  Cas.  169— By.  Com. 

(2)  As  to  the  second  of  these  services,  it  was 
proved  that  after  the  trucks  had  been  loaded 
and  brought  into  the  Granton  or  Leith  station 
they  had,  before  being  sent  away,  to  be  made 
up  into  a  train  with  other  trucks,  and  the 
marshalling  of  them  for  that  purpose  consti- 
tuted the  entire  service  rendered  within  the 
station  in  connection  with  the  harbour  lines. 


For  such  work  the  company  claimed  to  charge 
13Jd.  a  ton,  or  three-fourths  of  their  maximum 
station  terminal : — Held,  that  marshalling  after 
loading  and  before  conveyance  was  one  of  the 
duties  for  which  provision  was  made  in  the 
station  terminal,  and  that  some  proportion  of 
that  terminal  would  be  the  payment  for  it.  And 
that  a  sum  not  exceeding  9d.  per  ton  would  be 
a  reasonable  sum  to  be  charged  by  the  railway 
company  to  Messrs.  Cowan  for  what  was  done 
by  them  in  dealing  with  Messrs.  Cowan's  traffic 
at  the  company's  goods  station  at  Granton  or 
Leith.    lb. 

(3^  As  to  the  third  of  these  services  being  a 
service  performed  by  the  railway  company  in 
respect  of  the  delivery  of  Messrs.  Cowan's 
traffic  to  their  Low  Mill  siding,  the  junction 
with  which  was  within  a  quarter  of  a  mile  of 
the  Penicuik  station,  it  was  proved  that  esparto 
or  other  traffic  arrived  at  this  siding  daily  by 
one  or  more  trains,  and  that  the  average  number 
of  trucks  left  per  train  was  about  seven;  and 
that  the  goods  engine  drew  up  as  it  approached 
the  junction,  and  its  engine  put  into  the  siding 
the  trucks  that  were  destined  for  it;  and  in 
addition  to  putting  them  clear  of  the  main  line, 
it  put  them  into  whichever  set  of  rails  near  the 
points  it  was  convenient  to  Messrs.  Cowan  to 
have  them.  A  note  was  then  taken  of  the 
number  and  contents  of  each  truck  by  a  checker 
employed  by  the  railway  company.  For  esparto 
thus  delivered  the  railway  company's  charge 
was  3J<i.  per  ton,  and  this  they  contended  was 
not  more  than  the  cost  of  the  extra  time  their 
engine  and  men  were  employed,  distributed 
over  the  tonnage  carried,  came  to  per  ton.  This 
extra  time  they  reckoned  at  fifteen  minutes  per 
train,  but  it  was  proved  that  the  actual  length 
of  the  stops  did  not  average  four  minutes, 
leaving  eleven  minutes  for  time  lost  or  reduced 
speed  before  and  after  stopping  :—Held,  that  a 
railway  company  were  not  entitled  to  make  a 
special  charge  for  time  occupied  in  the  stopping 
and  again  starting  of  a  train,  for  it  was  part  of 
the  service  of  delivery,  which  was  provided  for 
in  the  rate  for  conveyance;  nor  on  the  same 
groimd  could  they  make  a  special  charge  for 
so  much  of  the  actual  time  the  train  was  at  a 
standstill  as  it  took  to  \mcouple  and  put  trucks 
past  the  points.  Held,  further,  that  if  the  time 
a  train  was  detained  at  Low  Mill  siding  (while 
its  engine  was  occupied  in  shimting  Messrs. 
Cowan's  traffic)  exceeded  four  minutes,  the 
railway  company  would  be  entitled  to  charge 
Messrs.  Cowan  for  time  over  the  said  four 
minutes  during  which  the  railway  company's 
engine  was  occupied  in  shunting  such  traffic  at 
the  rate  of  Is.  an  hour.    lb. 


6.  Arbitbation  of  Differences. 

Action  to  Beoover  Chargei— Bailway— Beg^i- 
lation — Difference — Arbitration.] — It  is  a  con- 
dition precedent  to  the  reference  to  an  arbitrator 
of  a  case  between  a  customer  and  the  railway 
company,  under  the  London  and  North- Western 
Bailway  Order  Confirmation  Act,  1891,  that 
there  should  have  arisen  a  difierence  between 
the  parties  before  action  brought.  In  the  ab- 
sence of  such  difference  the  ordinary  Courts 
have  jurisdiction,  and  the  finding  of  fact  by  a 
County  Court  Judge  is  conclusive  on  aU  sub- 
sequent tribunals.    London  and  North-Westem 
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and  Great  Western  Joint  Bailioays  v.  Billington, 
68  L.  J.  Q.B.  162;  [1899]  A.O.  79;  79  L.  T.  603 
— H.L.  (E.) 

**Any  difbrenee ''—Charges  in  Addition  to 
Tonnage  Bate— Beaionablenesi  of  Time  Allowed 
Pree  of  Cliarge.]— By  section  6  of  the  Midland 
Railway  Order  Confirmation  Act,  1891,  "any 
difference"  arising  thereunder  is  to  be  deter- 
mined by  an  arbitrator  appointed  by  the  Board 
of  Trade : — Heldy  that  all  matters  material  and 
incidental  to  such  a  difference  are  within  the 
scope  of  the  reference,  and  that  the  arbitrator 
in  estimating  the  charges  to  be  made  for 
services  in  addition  to  those  covered  by  the 
tonnage  rate  must  take  into  consideration  the 
reasonableness  of  the  time  allowed  under  the 
tonnage  rate  itself  before  the  extra  charges 
attach.  London  and  North-Western  Railway  v. 
Donellan  (67  L.  J.  Q.B.  681 ;  [1898]  2  Q.B.  7) 
approved.  Midland  Railway  v.  Loseby^  68 
L.  J.  Q.B.  326:  [1899]  A.C.  133;  80  L.  T.  93; 
47  W.  R.  666— H.L.  (E.) 

Siding  Bent — Jurisdiction  of  Oonrts.]— Section 
6  of  a  provisional  order  confirmed  by  the  London 
and  North-Westem  Railway  (Rates  and  Charges) 
Order  Confirmation  Act,  1891,  provides :  *'  The 
company  may  charge  for  the  services  hereunder 
mentioned  " — that  is,  amongst  others,  "  the  de- 
tention of  trucks,  or  the  use  or  occupation  'of 
any  accommodation  before  or  after  conve3ranGe, 
beyond  such  period  as  shall  be  reasonably 
necessa^-y  for  enabling  the  company  to  deal 
with  the  merchandise  as  carriers  thereof  .... 
and  services  rendered  in  connection  with  such 
use  and  occupation  " — "  when  rendered  to  a 
trader  at  his  request  or  for  his  convenience, 
a  reasonable  sum,  by  way  of  addition  to  the 
tonnage  rate.  Any  difference  arising  under  | 
this  section  shall  be  determined  by  an  arbi-  • 
trator  to  be  appointed  by  the  Board  of  Trade 
at  the  instance  of  either  party."  The  railway 
company  gave  notice  to  a  trader  that  four  day's 
would  be  allowed  free  of  charge  for  the  release 
of  trucks  consigned  to  him  at  one  of  their 
stations,  and  that  after  the  expiration  of  the 
four  days  a  charge  of  6d.  per  day  for  every 
truck  not  so  released  and  remaining  at  the 
station  would  be  required.  In  an  action  by  the 
company  to  recover  the  charge  of  6(2.  per  day 
in  respect  of  trucks  consigned  to  the  defendant 
and  remaining  on  the  company's  sidings  beyond  I 
the  limit  of  four  days, — ifcW,  that  upon  the  ; 
true  construction  of  the  section  in  case  of  any  \ 
dispute  arising  under  it,  the  determination  of 
the  whole  matter,  and  not  merely  of  the  reason- 
ableness of  the  charges,  was  referred  to  the  j 
arbitrator,  and  that  the  jurisdiction  of  the 
Court  to  try  the  action  was  ousted.  London 
and  North'  Western  Railway  v.  Donellan ^  67  L.  J 
Q.B.  681 ;  [1898]  2  Q.B.  7  ;  78  L.  T.  576— C.A. 
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CENSUS. 

Statnte.]— 03  &  64  Vict,  o,  i  is  the  Census  I 
(Great  Britain)  Act,  1900. 


When  Granted.]— The  writ  of  certiorari  is 
the  apt  means  for  preventing  the  infliction  or 
continuance  of  any  wrong  by  any  unwarranted 
assumption  of  jurisdiction.  But  the  granting 
of  the  writ  at  the  instance  of  a  pri>'ate  person 
is  a  matter  of  discretion,  and  not  ex  debito 
jicstitue.  Rex  v.  Londonderry  Justices,  [1905] 
2  Jr.  R.  318-€.A. 

Auditor- Bnrcharge  — Certiorari  — Eight  of 
Court  to  BoYiow  Auditor's  Decision  on  Tact.]— 
The  Court,  upon  an  application  for  a  writ  of 
certiorari  under  section  247,  sub-section  8  of 
the  ^  Public  Health  Act,  1875,  by  a  person 
aggrieved  by  the  disallowance  of  an  auditor, 
has  power  to  review  the  auditor's  decision  on 
the  facts  as  well  as  on  law.  Reg.  v.  Haslehurst, 
(61  J.  P.  645)  foUowed.  Rex  v.  Carson  Roberts ; 
Lawrence,  Ex  parte,  76  L.  J.  K.B.  1113 ;  [1907] 
2  K.B.  878 ;  96  L.  T.  733 ;  71  J.  P.  288 ;  5 
L.  G.  R.  1017  ;  23  T.  L.  R.  491— D. 

Quarter  Sessions  —  Afirmance  of  Conviction 
at  Petty  Sessions— Vnspeaking  Order— Trespass 
in  Pursuit  of  Game.] — Where,  on  appeal  from  a 
conviction  at  petty  sessions  for  trespass  in  pur- 
suit of  game,  the  chairman  and  Justices  at 
quarter  sessions  simply  afi&rmed  the  conviction 
with  costs, — Held,  that  certiorari  would  not 
lie  to  bring  up  to  be  quashed  the  order  of 
quarter  sessions.  Jurisdiction  of  the  King's 
Bench  Division  over  an  appellate  order  of 
qiiarter  sessions,  which  neither  recites  the 
evidence  on  which  it  is  founded  nor  states  a 
Case,  considered.  Rex  v.  Galway  Justices  (No.  1), 
[19061  2  Ir.  R.  446— K.B.  D. 

Acquittal  by  Justices  —  Bias— Order  —  Void- 
able, not  Void— Certiorari.]— An  order  of  acquit- 
tal made  by  a  chairman  and  Justices  of  quarter 
sessions  (assuming  one  of  the  Justices  to  have 
been  biassed)  cannot  be  quashed  on  certiorari. 
The  order  of  a  biassed  tribunal  is  voidable 
only,  not  void.  Rex  v.  Galway  Justices  (No.  2). 
[190G]  2  Ir.  R.  499 -K.B.  D. 

In  Licensing  Cases.]  —  Sec  Imtoxicati>'g 
Liquors. 

Costs— Bnle  Absolute.]— The  High  Court  of 
Justice  and  the  Court  of  Appeal  have  power  to 
award  costs  on  making  a  rule  absolute  for  a 
certiorari.  London  County  Council  v.  West 
Ham  Assessment  Committee  (61  L.  J.  M.O.  210 ; 
[1892]  2  Q.B.  173)  not  followed.  Principle  of 
Reg.  V.  County  of  London  Justices  (63  L.  J. 
Q.B.  301 ;  [1894]  1  Q.  B.  463)  applied.  Rex  v. 
Woodhouse,  75  L.  J.  K.B.  746 ;  [1906]  2  K.B. 
501;  95  L.  T.  399;  70  J.  P.  486;  22  T.  L.  R. 
603 — C.A.  See  also  Justice  op  thb  Peace 
and  Intoxicatikg  Liquors. 
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CHAMPERTY. 

OhariUble  lIotiTe  Indneed  by  SeUgioni  Sym- 
pathy—Proceeding  to  Obtain  Custody  of  Third 
Persons.jl — ^A  charitable  motive  induced  by  sym- 
pathy with  the  religious  views  of  another  person 
the  object  of  the  charity  is  none  the  less  such 
a  charitable  motive  as  comes  within  the  recog- 
nised exceptions  to  the  law  against  maintenance 
forbidding  one  person  to  support  that  other  in 
his  lawsmt.  Holden  v.  Thompson,  76  L.  J.  K.B. 
889;  [1907]  2 K.B.  489;  97 L.  T.  138 ;  28  T.L.  R. 
629— D. 

Sed  quarey  per  PHiLLiMORiCf  J.,  whether  the 
law  against  maintenance  has  any  application  to 
cases  involving  questions  of  the  custody  of  the 
person.    Ih. 

Xaintenanee  —  Trade  IFnion  —  Instigating 
Member  to  Bring  Action  for  Libel— Beasonable 
and  Probable  Cause— Paying  Costs  of  Action- 
Common  Interest.]  —  The  objects  of  a  trade 
union,  as  stated  in  the  rules,  were  the  raising 
of  funds  for  mutual  benefit  by  the  contribu- 
tions of  the  members,  which  were  to  be  applied 
(inter  alia)  to  giving  legal  aid  to  members 
when  necessity  arose  in  their  relation  with 
employers;  and  in  cases  of  a  dispute  arising 
between  members  and  their  employers,  or  un- 
lawful treatment  of  members  by  their  em- 
ployers, the  executive  committee  were,  if  they 
considered  the  merits  of  the  case  justified  such 
a  course,  to  provide  legal  aid  for  the  members. 
A  member  of  the  union  was  dismissed  by  his 
employer  without  a  week's  notice,  and  in 
answer  to  a  letter  written  to  him  by  the  general 
secretary  of  the  union  the  employer  stated  that 
the  member  was  discharged  for  dishonesty.  The 
union  took  proceedings  on  behalf  of  the  member 
to  recover  a  week's  salary  in  lieu  of  notice,  and 
the  employer  paid  the  amount.  The  executive 
committee  of  the  union  then  obtained  the 
member's  consent  to  bring  an  action  for  libel 
against  the  employer,  founded  upon  his  letter 
to  the  general  secretary,  and  brought  an  action 
and  employed  their  own  solicitors,  whose  costs 
they  paid.  The  action  was  dismissed  with 
costs.  The  employer  sued  the  union  to  recover 
his  taxed  costs  of  the  action  for  libel: — Held^ 
that  the  union  had  instigated  the  plaintiff  to 
bring  the  action,  for  which  there  was  no  reason- 
able or  probable  cause;  that  the  union  had 
wrongfully  maintained  the  plaintiff  in  the  action, 
having  no  common  interest ;  and  that  there- 
fore the  union  were  liable.  Scmble,  there  was 
nothing  in  the  rules  of  the  union  to  justify  the 
action ;  but  even  if  there  was,  the  rules  could 
not  justify  an  act  which  would  be  wrongful  if 
done  by  an  individual.  Oreig  v.  National  AmaU 
gamated  Union  of  Shop  AsststantSy  22  T.  L.  B. 
274 — Lord  Alverstone,  C.J.  And  see  Contract; 
Illboality. 
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Creditor,  by.]— 6'ee  Execution. 
Solicitor,  for  Costs  ^t.]—See  Solicitor. 
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CHARGE,  floating. 

See  CoBfpANY. 
Land,  on.]— See  Lien. 


8.  Law  Officers,  246. 

1.  General  Principles. 

Charitoble  Gift— Secret  Trust.] —  A  testator's 
wishes  relating  to  the  use  of  his  property  for 
the  benefit  of  the  public,  communicated  to  his 
devisee  in  his  lifetime  and  accepted  by  him, 
will  not  be  enforced  as  a  secret  charitable  trust 
where  the  true  intention  was  not  to  impose  a 
binding  obligation,  but  to  invest  the  devisee 
with  the  same  freedom  and  irresponsibility  in 
carrying  out  the  testator's  wishes  which  the 
testator  himself  exercised  in  his  lifetime,  making 
him  as  it  were  the  alter  ego  of  the  testator. 
Pitt-Rivers,  In  re;  Scott  v.  Pitt-Rivers,  71  L.  J. 
Ch.  225;  [1902]  1  Ch.  403 ;  86  L.  T.  6;  60  W.  R. 
342;  66  J.  P.  275— C.A. 

Conditional  Gift— Perpetuity.]— An  immediate 
gift  to  charity  is  valid,  although  the  particular 
application  of  the  fund  directed  by  the  will  may 
not  of  necessity  take  effect  within  any  assign- 
able limit  of  time,  or  may  never  take  effect  at 
all  except  on  the  occurrence  of  events  in  their 
essence  contingent  and  uncertain ;  while,  on  the 
other  hand,  a  gift  in  trust  for  charity  which  is 
conditional  upon  a  future  and  uncertain  event 
is  subject  to  the  same  rules  as  any  other  estate 
depending  on  its  coming  into  existence  upon  a 
I  condition  precedent.  Swain,  In  re ;  MonckUm 
V.  Hands,  74  L.  J.  Ch.  354 ;  [1905]  1  Ch.  669 ; 
92  L.  T.  715— C.A. 

Where,  subject  to  a  prior  life  interest,  a  tes- 
tator's residuary  real  and  personal  estate  is  by 
the  will  devoted  to  charity  as  from  the  testator's 
death,  a  direction  to  postpone  the  payment  of 
the  charitable  gift  until  the  formation  of  a 
reserve  fund,  directed  ^vithout  any  limit  of  time 
to  be  accumulated  out  of  income  as  an  incre- 
ment to  the  charitable  fund,  is  not  a  condition 
precedent  to  the  charitable  gift  coming  into 
effect  so  as  to  render  the  gift  void  as  a  per- 
petuity. Martin  v.  Maugham  (13  L.  J.  Ch.  392 ; 
14  Sim.  230)  and  Chamberlayne  v.  Brockett  (42 
L.  J.  Ch.  368 ;  L.  R.  8  Ch.  206)  foUowed  and 
applied.    lb. 

Bequest  without  Beference  to  Age  or  Poverty 
—Perpetuity  — Condition.]— The  testator  made 
the  following  gifts :  "  I  bequeath  to  the  Vint- 
ners'  Company  ...  the  portrait  of  '*  a  named 
person  **  to  be  hung  up  by  them  in  a  conspicuous 
part  of  their  common  hall  and  always  retained 
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in  that  poeition.  And  upon  condition  that  they 
accept  the  said  hequest  of  the  said  portrait  with 
the  obligation  aforesaid  I  bequeath  to  the  said 
company  the  sum  of  4,000Z.  .  .  enjoining  the 
said  company  out  of  the  income  of  the  said  sum 
of  4,000Z.  to  keep  in  due  and  proper  repair  the 
said  portrait,  cleaning  and  re-giloing  its  frame 
not  less  than  once  in  every  four  years,  the  surplus 
of  the  said  income  to  be  applied  ...  for  the 
benefit  of  individuals"  answering  a  particular 
description  without  any  reference  to  age  or 
poverty,  **  and  if  applied  by  way  of  annuity,  no 
single  annuity  to  exceed  501,  per  annum  " : — 
Heldj  that  the  gift  of  the  picture  was  valid,  the 
condition  imposed  being  a  condition  subsequent, 
but  that  no  part  of  the  gift  of  the  4,000^  legacy 
could  be  supported  as  a  charitable  gift,  and 
therefore  it  failed  wholly,  as  infringing  the  rule 
against  perpetuity.  Oassiot,  In  re  ;  Fladgate  v. 
Vintners*  Co.,  70  L.  J.  Ch.  242— Cozens-Hardy,  J. 


2.  What  is. 

Boyal  Theatrieal  Fund.]— The  Royal  General 
Theatrical  Fimd  Association  is  a  charity.  Sir  G. 
Jesskl^s  decision  to  that  effect  in  SpiUer  v. 
Maude  (32  Ch.  D.  158n)  approved  of.  That  case 
was  not  overruled  or  intended  to  be  overruled 
by  Cunnack  v.  Edwards  (65  L.  J.  Ch.  801 ;  [1896] 
2  Ch.  679).  Lacy,  In  re  ;  Royal  General  Thea- 
trical Fund  Association  v.  Kydd,  68  L.  J.  Ch. 
488 ;  [1899],  2  Ch.  149 ;  80  L.  T.  706 ;  47  W.  R. 
604— Stirling,  J. 

** Charitable  and  benevolent"  Institntions— 
YaUdity.] — A  bequest  in  trust  for  such  *'  chari- 
table and  benevolent"  in8titutions  as  certain 
persons  shall  determine  is  a  good  bequest. 
Sutton^  In  re  ;  Stone  v.  Att.-Qen.  (54  L.  J.  Ch. 
613 ;  28  Ch.  D.  464),  followed.  Lord  Cotten- 
ham'b  interlocutory,  disapproved  in  Ellis  v. 
Selby  (4  L.  J.  Ch.  69;  1  Myl.  &  Cr.  286)  of 
Jemmit  v.  Verril  (Amb.  585/i.),  not  adopted. 
Best,  In  re ;  Jarvis  v.  Birmingham  Corporation, 

73  L.  J.  Ch.  808 ;  [1904]  2  Ch.  354 ;  53  W.  R. 
21— Farwell,  J. 

**  Charitable,  edaeational,  or  other  inititutioni 
of  the  town  of  K."]— Testator  by  his  will 
bequeathed  a  fund  **  upon  trust  for  such  chari- 
table, educational,  or  other  institutions  of  the 
town  of  K.,  and  also  for  such  other  general 
purposes  for  the  benefit  of  the  town  of  K.,  or 
any  of  the  inhabitants  thereof,  as  my  trustees 
shall  in  their  absolute  uncontrolled  discretion 
think  fit."  And  he  desired,  without  in  any  way 
binding  his  trustees  thereto,  that  the  following 
institutions  should  be  carefully  considered  by 
them  in  such  distribution — namely,  first  the  K. 
Memorial  Hospital ;  secondly,  the  K.  Grammar 
School;  and  thirdly,  the  K.  Public  Free 
Library : — Held,  that  the  benefits  conferred  by 
the  gift  were  limited  to  general  and  public 
purposes  of  the  town  of  K.  and  the  persons 
dwelling  in  that  town,  and  that  the  whole  of 
the  gift  was  a  valid  charitable  gift.  Dolan  v. 
Macdermot  (L.  R.  6  Eq.  60 ;  L.  R.  3  Ch.  676) 
followed.    Allen,  In  re ;  Hargreaves  v.  Taylor, 

74  L.  J.  Ch.  593;  [1905]  2  Ch.  400;  93  L.  T. 
597;  54  W.  R.  91;  21  T.  L.  R.  66i^-Swinfen 
Eady,  J. 

**In  charity  or  works  of  public  utility"— 
IFncertainty— Beqneit  <'for  the  benefit  or  hos- 


pitality" of  company.]— A  testator  bequeathed 
to  (the  company  of  C.  and  the  company  of  A. 
the  sum  of  5,000^  each,  to  be  invested  in  such 
securities  as  the  master  and  court  of  assistants 
of  such  companies  might  select,  the  revenue  to 
ba  expended  at  the  option  of  the  master  and 
court  of  such  companies,  as  to  two-thirds  in 
*'  charity  or  works  of  pubUc  utility,"  and  as  to 
the  remaining  one-third  for  **the  benefit  or 
hospitality  of  the  respective  companies":— 
Held,  that  .**  or "  was  used  disjunctively,  and 
that  the  whole  of  the  two-thirds  might  be 
applied  for  purposes  which  were  not  charitable, 
and  therefore  that  the  gift  failed  as  to  two- 
thirds.  But,  held,  the  gift  of  one-third  was  a 
gift  of  income  for  the  absolute  benefit  of  the 
companies,  and  that  they  were  absolutely  en- 
titled to  one- third.  Langham  v.  Peterson,  87 
L.  T.  744 ;  67  J.  P.  75— Swinfen  Eady,  J. 

For  such  Charitable,  Benevolent,  or  Sdigioof 
Olijects  at  Trostees  Select.]— A  testatrix  directed 
that  the  residue  of  her  estate  should  be  applied 
by  her  trustees  '*  at  their  discretion  from  time 
to  time  towards  such  charitable,  benevolent,  or 
religious  objects  or  purposes  within  the  city  of 
Aberdeen  as  they  themselves  shall  institute  or 
select " : — Held,  following  Blair  v.  Duncan  (71 
L.  J.  P.C.  22 ;  [1902]  A.C.  37)  and  OHmond  v. 
OHmond  (74  L.  J.  P.C.  35;  [1905]  A.C.  124), 
that  the  direction  was  void  for  uncertainty. 
Shawns  Trustees  v.  Esson*s  Trustees,  8  F.  52— 
Ct.  of  Sess. 

Gift  to  such  Charitable  Institntions  as  Tmitees 
may  Determine— Pure  and  Impure  tPenonalty— 
<  Proceeds  of  Sale  of  Beal  Estate.]— Where  under 
I  the  will  of  a  person  dying  before  the  passing  of 
the  Mortmain  and  Charitable  Uses  Act,  1891,  a 
mixed  fund,  consisting  of  pure  and  impuro 
personalty  and  the  proceeds  of  sale  of  real 
estate,  is  given  to  trustees  to  apply  to  such 
charitable  institutions  and  objects  as  they  may 
determine,  and  in  such  manner  as  they  may 
think  fit,  the  gift  is  a  valid  gift  to  the  trustees 
of  both  the  pure  and  impure  personalty  and 
the  proceeds  of  the  sale  of  the  realty,  and 
confers  on  them  a  power  to  appoint  to  any 
charitable  object  that  they  think  fit.  If  tho 
trustees  appoint  to  objects  that  can  take  tho 
property  in  question,  the  appointment  will  be 
valid;  but  if  they  appoint  to  objects  which 
cannot  take — e.g.  if  they  appoint  impure  per-i 
sonalty  to  institutions  not  exempted  from  tho 
provisions  of  the  Charitable  Uses  Act,  1735 — 
the  appointment  will  to  that  extent  fail.  Lewis 
V.  Allenby  (L.  R.  10  Eq.  668)  discussed.  Piercy, 
In  re ;  Wliitwham  v.  Piercy,  67  L.  J.  Ch.  297 ; 
[1898]  1  Ch.  565;  78  L.  T.  277;  46  W.  R.  603 
-C.A. 

Qtuere,  per  Vaughan  Williams,  L.  J.,  whether* 
if  the  trustees  appointed  to  objects  which  could 
not  take,  that  would  be  an  exercise  of  their 
power  in  such  a  sense  that  they  could  not 
subsequently  appoint  to  objects  that  could  take. 
lb, 

"Snch  charitable  or  public  porpoiee  as  mj 
tmitee  thinks  proper."]  —  A  beouest  to  be 
'*  applied  for  such  charitable  or  public  purposes 
as  my  trustee  thinks  proper "  is  too  vague  and 
uncertain  for  any  Court  in  England,  or  Scotland 
to  administer  as  a  charitable  gift.  Blaiir  v. 
Duncan,  71  L.  J.  P.C.  22;  [1902]  A.C.  37;  86 
;  L.  T.  157;  50  W.  R.  369-H.L.  (Sc.) 
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Beqneit  to  Yiear  and  Ohorohwardeni— To  be 
Applied  **  as  they  ihall  in  their  sole  diseretion 
think  fit".]— ^  testatrix  gave  a  legacy  of  400Z. 
to  the  vicar  and  churchwardens  of  Kington  "  to 
be  applied  by  them  in  such  manner  as  thev 
shall  in  their  sole  discretion  think  fit  *' : — Heldy 
that  the  gift  was  not  void  for  uncertainty,  but 
was  a  good  and  valid  charitable  gift  to  the 
parish  for  ecclesiastical  purposes.  Thomber  v. 
WiUon  (28  L.  J.  Ch.  145 ;  4  Drew,  350)  followed. 
Oarrardy  In  re ;  Gordon  v.  Craigie,  76  L.  J.  Ch. 
240;  [1907]  1  Ch.  382 ;  96  L.  T.  357;  28, 
T.  L.  R.  256— Joyce,  J.  I 

1 

**  Charitable  or  religions  institutions  and  sooie-  | 
ties"— Selection   of  Objeots    by   Trustees— IFn- 
oertainty.] — A   bequest    to   trustees  to  divide 
a  testator's  residue  among  such  "  charitable  or 
religious   institutions  and   societies "  as   they  { 
might  select,  held  void  for  uncertainty.    Gri- 
numd  (or  Madntyre)  v.  Orimoftd,  74  L.  J.  P.C. 
35;  [1906]  A.C.  124 ;  92  L.  T.  477;  21  T.  L.  R.  ' 
323— H.L.  (Sc.)  I 

<<  For  the   oharitable   purposes   agreed   npon  , 
between  ns  '* — Evidence  Limiting  Trust— Admis-  ; 
sibHity.]— A  testatrix  by  her  will  gave  a  sum  to 
C.  **  for  the  charitable  purposes  agreed  upon 
between  us.*'    C.  gave  evidence  that  the  testa-  ; 
trix  had  told  him  that  she  intended  to  leave  j 
him  a  legacy,  the  income  of  which  he  was  to  | 
apply  for  certain  charitable  purposes  during  his 
Hie,  and  he  was  to  dispose  of  the  principal  after  . 
his  death  as  his  own  property.    C.  did  not  claim  i 
any  beneficial  interest  in  the  legacy: — Heldy 
that  C.'s  evidence  was  admissible  to  show  the 
oharitable  purposes  intended,  but  not  to  limit 
the  gift  to  the  income  only  of  the  legacy  during 
his  life,  which  was  in  contradiction  of  the  will, 
and  that  a  scheme  must  be  directed  for  the 
whole  legacy.    Huxtahle^  In  re  ;  Huxtable  v. 
Crawfurd,  71  L.  J.  Ch.  876;  [1902]  2  Ch.  793; 
87  L.  T.  415;  51  W.  B.  282— C.A. 

For  *'  rebuilding  and  equipment  of  hospital  "— 
*'  IFnder  the  direction  of  my  executors  "—Build- 
ing nearly  Completed  before  Death  of  Testatrix- 
Validity  of  Gift — Cy-prds.]— A  testatrix  gave  a 
legacy  "  towards  the  rebuilding  and  equipment " 
of  a  hospital  **  to  the  satisfaction  and  under  the 
direction  "  of  her  executors.  At  the  death  of 
the  testatrix  the  hospital  was  almost  entirely 
rebuilt,  though  not  equipped.  The  directors 
did  not  at  any  time  direct  the  rebuilding  or 
equipment: — Held^  that  the  executors  could  not  , 
give  directions  for  works  already  completed,  but 
that  if  they  gave  their  assent  to  proposed  works  I 
of  which  they  had  a  general  knowledge  they 
might  apply  the  legacy  towards  such  works  | 
when  properly  executed.  UniUf  In  re; 
Edwards  v.  Smith,  75  L.  J.  Ch.  163;  54  W.  R. 
358;  22  T.  L.  R.  242— Kekewich,  J. 

Heldf  also,  that  "equipment"  meant  every- 
thing required  to  convert  an  empty  building 
into  a  hospital.    lb,  , 


Heldy  also,  that,  no  limit  of  time  being  fixed, 
the  discretion  of  the  executors  remained  exer- 
cisable until  the  hospital  was  fully  rebuilt  and 
fully  equipped.    lb. 

Leasehold  House  given  to  Trustees  to  Carry  on 
School — ^House  for  Storage  and  Distribution  of 
Books  to  Publishers.] — A  bequest  to  trustees  of  a 

VOL.  I. 


leasehold  house,  where  the  testatrix  had  estab- 
lished a  school  for  religious  teaching  and 
elementary  education,  the  expenditure  on  which 
exceeded  the  fees,  with  a  direction  to  the 
trustees  to  carry  on  the  school,  held  to  be  a 
good  charitable  gift.  A  bequest  to  trustees  of 
a  leasehold  house,  which  had  been  used  by  the 
testatrix  and  which  was  to  be  used  by  the 
trustees  for  the  storage  of  books,  written  by 
certain  persons,  the  house  being  in  the  occupa- 
tion of  a  person  who  lived  there  rent  free  in 
consideration  of  his  distributing  the  books  to 
the  publishers  when  required  for  sale,  with  a 
direction  to  the  trustees  to  pay  the  rent  of  the 
house,  held  not  to  be  a  gcK)d  charitable  gift. 
HawkinSy  In  re ;  Walrond  v.  Newton^  22  T.  L.  R. 
521— Swinfen  Eady,  J. 

"Ecclesiastical  charity  "—Parish  Councils- 
Appointment  of  Kew  Trustees  —  « Church  or 
denomination "—'* Members  thereof  as  such"— 
Church   of  England  —  Churchwardens.]  —  The 

words  "  as  such  "  in  section  75,  sub-section  2 
(e)  of  the  Local  Government  Act,  1894,  shew 
that  no  charity  is  an  "ecclesiastical  charity" 
within  that  clause  unless,  upon  the  true  con- 
struction of  the  instrument  of  endowment,  its 
benefits  are  exclusively  confined  to  members 
of  a  particular  church  or  denomination.  Ross^ 
Charity  J  In  re ;  Perry  Almshouses ,  In  re,  68 
L.  J.  Ch.  66;  [1899]  1  Ch.  21 ;  79  L.  T.  366; 
47  W.  R.  197;  63  J.  P.  52— C.A. 

Section  14,  sub-section  2  of  the  Looal  Govern- 
ment Act,  1894,  applies  to  the  case  of  a  non- 
ecclesiastical  charity,  the  endowment  of  which 
is  vested  in  churchwardens  alone.    lb. 

"Ecclesiastical  charities"  under  the  Local 
Government  Act,  1894,  are  not  confined  to 
charities  for  the  spiritual  or  religious  benefit  of 
a  church,  but  include  eleemosynary  charities. 
lb, 

A  rentoharge  payable  to  churchwardens  to  be 
laid  out  by  them  for  the  benefit  of  six  widows 
of  the  parish  "whom  they  should  judge  the 
properest  objeots  to  receive  the  same,  with  pre- 
ference to  those  who,  not  being  disabled  by 
infirmity  or  sickness,  were  most  constant  in 
their  attendance  on  the  public  service  of  the 
church,"  is  not  an  "ecclesiastical  charity" 
within  section  75,  sub-section  2  of  the  Local 
Government  Act,  1894,  and  the  parish  council 
has  power  to  appoint  new  trustees  of  it  in  the 
place  of  the  churchwardens.    lb. 

An  endowed  charity  for  poor  aged  persons 
"  who  shall  have  attended  Divine  service  at 
the  church  of  the  parish  of  their  respective 
residences  every  Sunday  for  the  last  five  years, 
and  been  partakers  of  the  Holy  Communion, 
and  lived  a  godly,  righteous,  and  sober  life  to 
the  glory  of  God's  holy  name,"  is  an  "  ecclesias- 
tical charity "  within  section  75,  sub-section  2 
of  the  Local  Government  Act,  1894,  and  the 
power  to  appoint  trustees  thereof  is  not  vested 
in  the  parish  coimcil.    lb. 

To  Christian  Brethren.]- A  bequest  of  "  1001, 
sterling  to  the  Christian  Brethren,  in  trust  of 
A.B.  and  CD.  one  year  after  my  death,"  is  a 
valid  charitable  gift.  Brown,  In  re ;  Paden  v. 
Finlay,  [1898]  1  Ir.  R.  423— M.R. 
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Old  and  Worn-oat  Clerks  of  Firm.]— A  gift  to 
form  a  fond  for  the  purpose  of  pensioning  off  the 
"  old  and  worn-out  clerks  "  of  a  firm  is  a  good 
charitahle  hequest,  and  the  Court  will  direct  a 
scheme  for  its  administration.  OosUngy  In  re ; 
Gosling  v.  Smith,  48  W.  K.  300— Byrne,  J. 

Home  of  Best  for  School  Teacherf .]— A  gift 
for  the  support  of  a  Home  of  Best  for  Lady 
Teachers,  in  which  each  lady  is  to  pay  a  smaU 
sum  for  hoard  and  lodging,  is  a  good  charitahle 
bequest.  Estlin  In  re;  Prichard  v.  Thomas ^ 
72  L.  J.  Ch.  687  ;  89  L.  T.  88— Kekewich,  J. 

Oorpt  of  Oommiitionairei— *'  To  aid  in  pnrohaie 
of  barracks  or  in  any  other  way  bencAcial  to 
the  corps  "—Volnntary  Association— Charity — 
Perpetoity.] — A  gift  to  a  perpetual  institution 
not  charitable  is  not  necessarily  bad.  The  gift 
is  good  if  it  is  not  subject  to  any  trust  that  will 
prevent  the  existing  members  of  the  association 
from  dealing  with  it  as  they  please,  or  if  it  can 
be  construed  as  a  gift  to  or  for  the  benefit  of 
the  individual  members  of  the  association.  If 
the  gift  is  one  which  by  the  terms  of  it,  or 
which  by  reason  of  the  constitution  of  the 
association  in  whose  favour  it  is  made  tends  to 
a  perpetuitv,  the  gift  is  bad.  Clarke^  In  re ; 
Clarke  v.  Clarke,  70  L.  J.  Ch.  631 ;  [1901]  2  Ch. 
110 ;  84  L.  T.  811 ;  49  W.  R.  628— Byrne,  J. 

The  Corps  of  Commissionaires  is  a  voluntary 
association  with  a  somewhat  special  constitu- 
tion for  the  benefit  of  able-bodied  and  disabled 
soldiers  and  sailors  alike,  which  is  mainly  sup- 
ported by  the  subscriptions  of  the  members 
and  intended  for  their  benefit;  and  although 
there  are  funds  appropriated  to  the  benefit  of 
the  corps  which,  taken  separately,  may  be  con- 
sidered as '  charities,  the  corps  as  at  present 
constituted  would  not  appear  to  be  a  charity 
within  the  legal  meaning  of  that  expression.    lb. 

A  gift  to  the  committee  for  the  time  being 
of  the  corps  *'  to  aid  in  the  purchase  of  their 
barracks  or  in  any  other  way  beneficial  to  that 
corps  "  is  good  on  the  ground  either  that  some 
of  the  objects  of  the  corps  are  charitable,  or 
else  that  it  does  not  tend  to  a  perpetuity,  inas- 
much as  the  committee  for  the  time  being  of 
the  corps  can  deal  with  it  in  any  way  they 
please  for  the  benefit  of  the  corps.  Dictum  in 
Cocks  V.  Manners  (40  L.  J.  Ch.  640;  L.  R.  12 
Eq.  574)  approved  and  applied.  Dutton,  In  re ; 
Peake,  ex  parte  (48  L.  J.  Ex.  350 ;  4  Ex.  D.  54] ; 
AnwSy  In  re  ;  Carrier  v.  Price  (60  L.  J.  Cn. 
670 ;  [1891]  3  Ch.  159) ;  Clark's  Trusts,  In  re 
(45  L.  J.  Ch.  194;  1  Ch.  D.  497);  Thomson  y. 
Shakespear  (29  L.  J.  Ch.  276 ;  1  De  G.  F.  &  J. 
399) ;  and  Came  v.  Long  (29  L.  J.  Ch.  503  ; 
2  De  G.  F.  &  J.  75)  discussed  and  distinguished. 
lb. 

To  Persons  Kamed  "or  their  snccessors"— 
Charitable  Institutions — Official  Position.]— A 
testator  who  died  in  1886,  and  whose  estate 
consisted  of  realty  and  chattels  real  only, 
bequeathed  legacies  to  M.  D.,  H.  M.,  and  A.  C, 
*•  Nazareth  House  Hammersmith,  or  their 
successors,"  to  E.  M.  and  M.  L.,  **  of  the  Con- 
vent of  the  Assumption  Wellington  Road 
Bromley  by  Bow  or  their  successors,"  and  to  , 
other  individual  legatees,  each  described  as  of 
a  certain  charitable  institution,  or  his  sue-  I 
cessor."    At  the  date  of  the  will  and  the  death  [ 


of  the  testator  the  various  legatees  were  to  the 
testator's  knowledge  members  and  holders  of 
official  positions  in  the  respective  communities 
mentioned : — Held,  that  the  legacies  were  given 
to  the  legatees  as  holders  of  offices  in  and  for 
the  benefit  of  the  associations  in  which  they 
held  office,  and  that,  as  the  purposes  of  those 
associations  were  charitable,  the  gifts  were 
iudistinguishable  from  the  gift  '*  to  the  Sisters 
of  the  Charity  of  St.  Paul  at  Selley  Oak  "  in 
Cocks  V.  Manners  (40  L.  J.  Ch.  640 ;  L.  R.  12  Eq. 
574),  and  were  void.  Delany,  In  re ;  Conoley 
V.  Quick,  71  L.  J.  Ch.  811;  [1902]  2  Ch.  642; 
87  L.  T.  46;  51  W.  R.  27— Farwell,  J. 

'<  Xissionary  oljeots  "—IFncortainty— Power  of 
Selection — ^Katnre  of  Kissionary  Work  of  Donee 
of  Power.] — A  testatrix  directed  her  trustees  to 
pay  trust  moneys  to  M.,  to  be  applied  by  him 
*'  for  such  missionary  object  or  objects  at  home, 
abroad,  or  in  the  colonies  as  he  shall  in  his 
absolute  discretion  select."  M.  was  known  by 
the  testatrix  to  have  been  engaged  in  assisting 
Christian  missions  in  foreign  countries  and 
abroad : — Held,  that  the  Court  was  entitled  to 
have  regard  to  the  nature  of  the  work  of  M., 
and,  that  being  so,  that  the  testatrix  had  used 
the  word  "missionary"  in  its  popular  sense, 
and  the  gift  was  not  void  for  uncertainty. 
Scott  y.  Brownrigg  (9  L.  R.  Ir.  246)  not  followed. 
Kenny,  In  re ;  Clode  v.  Andrews,  97  L.  T.  130 
— Warrington,  J. 

Local  or  SoottlBh  Charitable  Institutions — 
Selection — ITncertainty.] — A  testator  gave  his 
whole  estate  to  certain  named  trustees,  and  to 
any  other  persons  whom  he  might  afterwards 
appoint,  or  who  might  be  assumed  into  the 
trust,  and  to  the  acceptors  and  survivors,  and 
to  the  heirs  of  the  longest  liver  of  them  as 
trustees,  and  to  the  assignees  of  the  said 
trustees  or  their  foresaids,  and,  after  reciting 
that  it  was  his  wish  to  bestow  the  residue  of 
his  estate  "in  the  form  of  donations  and  be- 
quests of  a  benevolent  and  charitable  nature," 
he  bequeathed  legacies  to  certain  charitable 
institutions  in  Glasgow,  and  thereafter  directed 
his  trustees  to  realise  the  whole  of  his  estate  at 
such  time  as  they  might  think  proper,  and  "  at 
any  time  or  times,  or  from  time  to  time,  as  and 
when  the  said  residue  or  any  part  thereof 
becomes  available,  as  they  may  deem  proper, 
to  pay  over  or  divide  the  said  residue,  or  any 
part  or  parts  thereof,  to  or  amongst  such  local 
or  Scottish  charitable  institutions  and  schemes 
already  constituted,  or  which  may  hereafter  be 
constituted  ...  as  they  may  select,  or  any 
one  or  more  of  such  institutions  and  schemes, 
and  that  at  such  time,  in  such  manner,  or  in 
such  proportions,  aU  as  they  in  their  absolute 
discretion  may  deem  proper  "  : — Held,  that  the 
bequest  of  residue  was  not  void  for  uncertainty. 
Dick's  Trustees  v.  Dick,  [1907]  S.  C.  963— Ct.  of 
Sess. 

Beqnest  to  Begimcnt— Officers'  Mess— CKft  fur 
Maintenance  of  Library — Efficiency  of  Army — 
Public  Benefit— Belief  of  Taxation.] — A  bequest 
to  the  officers'  mess  of  a  particular  regiment 
for  the  maintenance  of  a  library  for  the  use  of 
the  officers  of  the  mess  for  ever  is  a  good 
charitable  gift  within  the  Statute  of  Elizabeth, 
on  the  ground  that,  the  mess  being  an  integral 
part  of  the  regiment,  the  gift  was  directly  a 
public  benefit  by  increasing  the  efficiency  of 
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the  army,  in  which  the  public  is  interested,  not 
only  financially,  but  also  for  the  safety  and 
protection  of  the  country.  QtuBrCy  whether 
the  gift  might  not  also  be  supported  as  charit- 
able within  the  statute  on  the  ground  that  it 
would  be  in  relief  of  taxation  in  so  far  as 
applied  to  the  maintenance  of  the  of&cers*  mess. 
Ooody  In  re;  Harington  v.  Watts^  74  L.  J. 
Ch.  512;  [1905]  2  Ch.  60;  92  L.  T.  796; 
63  W.  R.  476 ;  21  T.  L.  R.  450— FarweU,  J. 

Gift  of  Houses  for  ITse  of  Former  Officers 
during  their  Life — Perpetuity.] — A  gift  of  houses 
for  the  use  of  old  officers  (that  is,  ex-officers) 
of  a  regiment  at  a  small  rent  during  their  life 
is  void  for  perpetuity.  Ooodf  In  re ;  Harington 
V.  WaUs,  74  L.  J.  Ch.  512;  [1905]  2  Ch.  60; 
92  L.  T.  796;  58  W.  R.  476;  21  T.  L.  R.  450— 
FarweU,  J. 

Vegetarian  Soolety— Food  Beform.]— A  gift 
by  will  of  a  sum  of  money  to  certain  persons, 
to  be  applied  as  they  might  in  their  absolute 
discretion  think  best  *'in  furtherance  of  the 
principles  of  food  reform  as  advocated  by 
the  vegetarian  societies  of  Manchester  and 
London," — ifeW,  a  good  charitable  gift. 
Cranston,  In  re  ([1898]  1  Ir.  R.  431),  followed. 
Slatter,  In  re ;  Howard  v.  Lewis,  21  T.  L.  R. 
295— Joyce,  J. 

The  objects  of  Vegetarian  Societies  may  be 
fairly  described  as  charitable  within  the  principle 
of  (decided  cases.  Cranstoiif  In  re;  Webb  v. 
Oldfield,  [1898]  1  Ir.  R.  431— C.A. 

Burial  Gronnds  Provided  for  Kembers  of 
Soeiety  of  Friends— Bequest  of  Koney  to  Keep 
in  Order  such  Grounds— Advancement  of  Beli- 
gion.] — A  gift  of  money  for  the  purpose  of 
providing  or  of  keeping  in  good  order  a  burial- 
ground,  although  that  burial-ground  may  not 
be  a  parish  churchyard,  and  although  it  may 
be  connected  with  the  meeting-house  of  or  for 
the  benefit  of  members  of  a  particular  reli- 
gious community,  may  be  supported  as  a  good 
charitable  gift  as  being  one  for  the  advance- 
ment of  religion.  A  bequest,  therefore,  of 
money  for  the  purpose  of  keeping  in  good 
order  certain  burial-grounds  provided  for  the 
Society  of  Friends,  and  in  particular  the  grave 
of  the  testator's  late  wife,  which  was  in  one  of 
the  grounds,  is  a  good  charitable  gift.  The 
direction  as  to  the  grave  of  the  testator's  wife 
only  imposes  a  special  obligation  ancillary  to 
the  repair  of  the  graveyards,  and  does  not 
create  a  separate  trust.  Income  Tax  Com- 
missioners V.  Pemsel  (61  L.  J.  Q.B.  265;  [1891] 
A.C.  581)  applied.  Vaughanj  In  re;  Vaughan 
V.  Thomas  (88  Ch.  D.  187),  considered  and 
explained.  Manser,  In  re;  Att.-Oen.  v.  Lucas, 
74  L.  J.  Oh.  95;  [1905]  1  Ch.  68;  92  L.  T.  79; 
53  W.  R.  261— Warrington,  J. 

AdTOWSon— CKft  to  Ohuroh  Patronage  Trust— 
— Oljeot  of  Trust  to  Present  Fit  Persons  to 
Livings— Applioation  for  Leave  to  Betain  Pro- 
perty.}—Trusts  declared  concerning  an  advow- 
son  tmder  which  there  are  no  cestuis  que  trust, 
except  by  inference  the  public,  and  where  the 
trusto  are  in  substance  merely  that  the  legal 
owners  of  the  advowson,  their  heirs  and  assigns, 
shaU  take  care  to  present  fit  and  duly  qualified 
persons  to  the  living  as  vacancies  occur — which 
is  the  duty  imposed  by  the  law  on  every  owner 


of  an  advowson — are  not  good  charitable  trusts. 
The  intention  of  the  creator  of  the  trusts  to 
improve  by  that  means  the  choice  of  the  parson 
to  be  presented  to  the  living  is  not  sufficient  to 
make  them  charitable  trusts.  The  observations 
of  the  Lords  Justices  in  Hunter,  In  re ;  Hood  v. 
Att.-Oen,  (66  L.  J.  Ch.  545 ;  [1897]  2  Ch.  105), 
to  the  supposed  effect  that  trusts  of  an  advow. 
son  directed  to  narrowing  the  choice  of  clergy- 
men to  be  presented  to  the  living  to  men  hold- 
ing particular  religious  views  in  the  Church  of 
England  were  good  charitable  trusts,  discussed, 
and  the  case  on  that  ground  distinguished. 
Church  Patronage  Trust,  In  re;  Laurie  v. 
Att-Oen,,  73  L.  J.  Ch.  712 ;  [1904]  2  Ch.  648 ; 
91  L.  T.  705 ;  53  W.  R.  85 ;  20  T.  L.  R.  713— 
C.A.  Affirming,  78  L.  J.  Ch.  77 ;  [1904]  1  Ch, 
41;  89  L.  T.  505;  52  W.  R.  106;  68  J.  P.  64; 
20  T.  L.  R.  52— Buckley,  J. 

Semble,  that  if  the  trust  had  been  to  present 
a  person  of  a  particular  type  of  religious 
thought  within  the  pale  of  the  Church  of 
England  there  would  have  been  a  charitable 
trust  within  the  Act.    lb,    {Per  Buckley,  J.) 

Purchase  of  Advowsons  or  Presentltions — Ko 
Trust  Declared  of  such  Purchase— ITncertainty— 
Failure  of  €Hft.]  —  Where,  in  a  testamentarv 
bequest,  charitable  purposes  are  mixed  up  with 
other  purposes  of  so  indefinite  a  nature  that 
the  Court  cannot  execute  them,  or  where  the 
description  includes  purposes  which  may  or 
may  not  be  charitable,  and  a  discretion  is 
vested  in  the  trustees,  the  whole  gift  fails  for 
uncertainty.  Hunter  v.  Att.-Gen.,  68  L.  J.  Ch. 
449;  [1899]  A.C.  309;  80  L.  T.  732;  47  W.  R. 
673— H.L.  (E.) 

Peal    of   Bells  —  Bequest    to   Bingers.]  —  A 

bequest  to  the  ringers  for  the  time  being  of  the 
parish  church  of  C.  who  should  ring  a  peal  of 
bells  from  six  to  seven  in  the  forenoon  on  each 
29th  of  May,  in  commemoration  of  the  happy 
restoration  of  the  monarchy  to  England  is 
a  good  charitable  gift.  Pardoe,  In  re ; 
McLaughlin  v.  Att.-Oen,,  75  L.  J.  Ch.  455; 
[1906]  2  Ch.  184  ;  94  L.  T.  567 ;  54  W.  R.  561 ; 
22  T.  L.  R.  452— Kekewich,  J. 

Maintenance  of  Headstones.]— A  bequest  for 
the  erection  and  maintenance  of  headstones  to 
the  graves  of  any  persons  who  at  their  death 
were  resident  as  pensioners  in  the  almshouses 
at  C,  and  who  should  be  buried  in  the  church- 
yard of  C,  is  a  good  charitable  gift.  Manser,  In 
re  ;  Att.-Oen.  v.  Lucas  (74  L.  J.  Ch.  95 ;  [1905] 
1  Ch.  68),  applied.    lb. 

Such  "  public  charities  and  institutions  "  as 
Trustees  should  think  Worthy  —  ITncortainty.] 

— A  bequest  of  residue  in  trust  for  "  such  public 
charities  and  institutions  or  for  such  charitable 
purposes  for  the  public  advantage  or  benefit" 
as  the  trustees  should  in  their  absolute  discre- 
tion  consider  worthy  and  fitting  objects  to 
receive  the  same  is  a  good  charitable  gift. 
Orfm(md  v.  OHmond  (74  L.  J.  P.C.  35 ;  [1905] 
A.C.  124)  distinguished.    lb, 

Besidue  to  be  Divided  amongst  such  Charit- 
able Institutions  Connected  with  County  of 
L.  as  Trustees  think  Expedient— ITncertainty.] 

— A  testator  directed  his  trustees  to  divide  the 
residue  of  his  estate  in  such  proportions  as  they 
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might  oonsider  proper  *' amongst  such  charit- 
able institutions  connected  with  the  county  of 
Lanark  as  they  may  consider  expedient "  : — 
Eeldf  that  the  bequest  was  not  void  for  un- 
certainty. Cleland's  Trustees  v.  Cleland,  [1907] 
S.O.  691— Ot.  of  Sess. 

Trust  for  Support  and  Edaeation— Olijeett  to 
have  Speoiiled  Kamet— TTneertainty.]  —  A  tes- 
tator devised  all  his  real  and  personal  estate 
to  trustees  upon  trust  *^to  pay  towards  the 
support  and  education  in  Ireland  of  any  Roman 
Catholic  boy  or  boys,  man  or  men,  of  the  sur- 
name of  O'Laverty  or  Laverty,  O'Lafferty  or 
Lafierty,  being  between  the  ages  of  eleven  years 
complete  and  twenty-three  years  complete,  until 
such  boy  or  man  shall  have  obtained  a  trade  or 
profession,  such  sums  as  said  trustees  may 
think  proper.*'  Absolute  discretion  was  given 
to  the  trustees  as  to  the  selection  of  recipients 
and  the  discontinuance  of  any  payment  to 
them  for  their  "support  or  education.*'  They 
were  also  empowered  to  accumulate  and  invest 
the  interest,  the  profits  of  which  were  to  be 
applied  "  in  the  same  manner  as  those  of  the 
original  shares  or  funds — viz.  for  the  support 
of  boys  cm  men  of  the  above-mentioned  sur- 
names, under  the  circumstances  before  men- 
tioned":— Held,  that  the  gift  was  not  charit- 
able, and  therefore  failed.  Laverty  v.  Laverty, 
[1907]  1  Ir.  R.  9— Barton,  J. 

Bequeit  for  Belief  of  Class  who  have  Shewn 
Sympathy  in  Pursuit  of  Soienoo— IFnoertainty.]— 
A  testator  directed  his  trustees  to  employ  the 
residue  of  his  estate  "  in  instituting  and  carry- 
ing on  a  scheme  for  the  relief  of  indigent 
bachelors  and  widowers,  of  whatever  religious 
denomination  or  belief  they  may  be,  who  have 
shewn  practical  sympathy,  either  as  amateurs 
or  professionals,  in  the  pursuits  of  science  in  any 
of  its  branches,  whose  lives  have  been  charac- 
terised  by  sobriety,  morality,  and  industry,  and 
who  are  not  less  than  fifty-five  years  of  age,  or 
of  aiding  any  scheme  which  now  exists  or  may 
be  instituted  for  that  purpose  " :  —  Held,  first, 
that  the  bequest  was  chantable ;  and  secondly, 
that  it  was  not  void  for  uncertainty.  Murdoch's 
Trustees  v.  Weir,  [1907]  S.O.  185— Ct.  of  Sess. 

Direction  for  Erection  of  Statues  and  Towen 
— Sncooragement  of  Tonng  and  Biting  Artists.] 
A  testator  directed  the  income  of  his  heritable 
estate  to  be  used  in  erecting— first,  statues  of 
himself  and  other  members  of  his  family,  and 
secondly,  artistic  towers,  on  his  estates,  declar- 
ing that  his  wish  was  to  encourage  young  and 
rising  artists,  and  that  for  that  purpose  prizes 
were  to  be  given  for  the  best  plans  of  the  pro- 
posed statues  and  towers: — Held,  that  this 
was  not  an  educational  or  charitable  bequest. 
M'Caig  v.  Glasgow  University,  [1907]  S.O.  231 
— Ct.  of  Sess. 

Gift  for  Bepair  of  Incloivre  Bound  a  Grave.] 
— Bequest  of  501.  to  be  invested  and  the  divi- 
dends to  be  applied  in  keeping  the  inclosure 
round  a  grave  in  order  and  repair  held  to  be  void. 
Toole  V.  Hamilton,  [1901]  1  Ir.  R.  383— M.R. 

Bepair  of  Churchyard— Validity— Mortmain- 
Act  of  Parliament— Implied  Bcpeal.]— The  gift 
by  a  testatrix  of  "  any  little  money  left "  for  the 
repair  of  a  churchyard  is  a  valid  charitable 
bequest  of  her  residue  under  the  Mortmain  and 


Charitable  Uses  Act,  1891,  and  is  not  limited  to 
the  sum  of  6002.  by  virtue  of  the  Gifts  for 
Churches  Act,  1803.  Douglas,  In  re ;  Douglas 
V.  Sin^pson,  74  L.  J.  Ch.  196;  [1905]  1  Ch. 
279 ;  92  L.  T.  78 ;  21  T.  L.  R.  14a-Kekewich,  J. 

Legatee  to  OiTO  irndertaking  to  Keep  Burial 
Yanltt  in  Order.]  —  Bequest  of  6002.  to  the 
treasurer  of  the  Society  of  St.  Vincent  de  Paul, 
at  L.,  for  the  benefit  of  the  poor  of  L.,  **on 
condition  that  the  committee  of  said  society 
shall  undertake  in  writing  to  my  executors  to 
have  the  railing  and  iron-work  of  the  two  vaults 
in  St.  L.'s  cemetery  .  .  .  painted  once  in  every 
three  years.**— JETe^a,  a  valid  bequest.  Roche 
V.  M'Dermott,  [1901]  1  Ir.  R.  394— M.R. 

"Beliffions  porposes.'']  —  A  testator  be- 
queathed to  his  trustees  a  sum  of  money,  upon 
trust,  to  invest  it,  and  apply  the  income  for 
such  religious  purposes  as  his  trustees  and  the 
Bishop  of  C.  for  the  time  being  should,  in  their 
uncontrolled  discretion,  think  fit.  By  a  clause 
in  the  will  immediately  preceding  this  bequest, 
the  testator  bequeathed  a  like  sum  of  money 
to  his  trustees  for  the  benefit  of  such  charitable 
institutions  connected  with  the  counties  of 
C.  and  D.,  as  his  trustees  and  the  Bishop  of  C. 
for  the  time  being  should  in  their  uncontrolled 
discretion  think  fit,  irrespective  of  creed: — 
Held,  that  the  words  "  religious  purposes  ** 
meant  religious  purposes  which  were  charit- 
able, and  that  the  bequest  was  not  void  for 
uncertainty.  Amott  v.  Amott,  [1906]  1  Ir.  R. 
127-M.R. 

Qrimond  v.  Orimond  (74  L.  J.  P.C.  35; 
[1905]  A.C.  124)  is  a  decision  upon  Scotch 
law,  and  does  not  affect  the  rule  laid  down  in 
White  V.  White  (62  L.  J.  Ch.  342;  [1893] 
2  Ch.  41)  and  earlier  cases,  that  a  bequest  for 
a  religious  purpose  is  prima  facie  a  bequest  for 
a  charitable  purpose.    lb. 

Political  and  Beligions  Objects  Combined- 
Validity .]— A  devise  for  "the  furtherance  of 
Conservative  principles  and  religious  and  mental 
improvement"  is  a  valid  charitable  ^. 
Scowcroft,  In  re ;  Ormrod  v.  Bishop's  Itching- 
ton  {Vicar),  67  L.  J.  Ch.  697 ;  [1898]  2  Ch.  638 ; 
79  L.  T.  342— Stirling,  J. 

Voluntary  Association — Inn  of  Chancery — 
Property  Held  to  Intent  it  should  always  be 
used  as  Inn  of  Chancery.]— By  a  deed  dated  in 
1618,  after  a  statement  that  the  messuage 
known  as  Clifford's  Inn  had  been  for  many 
years  theretofore  used  "  as  an  Inn  of  Chuicery 
for  the  furtherance  of  the  study  and  practiss  of 
the  Comon  Lawes  of  this  Realme  of  England/' 
and  that  the  grantors  had  an  honourable  intent 
and  care  that  it  should  continue  to  be  so  used, 
the  same  messuage  "  principally  for  that  pur- 
pose and  consideration,"  and  in  consideration 
of  600^  paid  to  the  grantors  by  the  Society  of 
Clifford's  Inn,  was  assured  to  the  use  of  certain 
named  members  of  the  society  to  the  intent 
that  the  same  messuage  should  retain  its  ancient 
name  and  "  be  employed  as  an  Inn  of  Ohanoery 
for  the  good  of  the  gentlemen  of  that  Societe 
and  the  benefytt  of  the  common  welthe  as 
aforesaid  " : — Held,  that  the  property  was  sub- 
ject to  a  charitable  trust,  and  could  not  be  sold 
by  the  members  of  the  society  for  their  own 
benefit.  Smith  v.  Kerr,  71  L.  J.  Oh.  869; 
[1902]  1  Ch.  774 ;  86  L.  T.  477— O.A. 


Digitized  by  LjOOQIC 


233 


CHARITY. 


234 


Inn  of  Ohanoery— Prooeedi  of  Sale— Bettle- 
ment  of  Beheme — Bependeney  of  Inn  of  Oonrt — 
Gliibrd'f  Inn— Inner  Temple.]~Upon  the  ap- 
plication of  the  Honourable  Society  of  the  Inner 
Temple  to  intervene  and  attend  all  proceedings 
oonneoted  with  the  settlement  of  a  scheme 
relating  to  the  trust  fund  which  had  arisen 
from  the  sale  of  Clifford's  Inn,  on  the  ground 
that  Clifiord's  Inn  was  a  dependency  of  the 
Inner  Temple  and  had  been  under  the  control 
of  that  society  in  all  educational  matters  for 
several  centuries,— JET^U,  that,  on  the  evidence 
before  the  Court,  the  Inner  Temple  had  no 
paramount  right  to  be  regarded  as  persons  in 
the  position  of  trustees  of  the  fund,  with  power 
to  administer  it  as  they  thought  fit,  and  further 
that  no  useful  purpose  would  be  served  by  the 
Court  exercising  its  discretion  in  favour  of  the 
Inner  Temple  and  granting  the  application. 
SmUh  V.  Kerr  {No.  2),  U  L.  J.  Ch.  763— 
Farwell,  J. 

'  *  Charitable  or  Emigration  wet."]  --See  Sidney , 
In  re ;  Hingeston  v.  Sidney,  11  L.  J.  Ch.  296 ; 
[1908]  1  Ch.  488— C.A. 

Devise — "  Charitable  or  other  pnrpote."]— See 
Harbison^  In  re ;  Morris  v.  Larhin,  post,  Will. 


3.  MoBTMAiN— Interest  in  Land. 

Gift  of  Und  by  Will  — Tnut  for  Sale  — 
"land."]— A  testator  gave  all  his  real  and 
personal  estate  upon  trust  for  conversion,  the 
income  to  be  paid  during  the  lifetime  of  his 
wife  to  her  and  to  certain  charities,  the  estate 
to  be  ultimately  divided  between  the  charities. 
He  directed  that  no  part  of  his  freeholds  or 
leaseholds  should  be  sold  during  his  wife's  life 
without  her  consent : — Held,  that  the  rever- 
sionary interest  given  to  the  charities  was  not 
"land"  within  the  meaning  of  the  Mortmain 
and  Charitable  Uses  Act,  1891,  but  that  the 
inunediate  terminable  interest  in  the  income 
of  land  was ;  and,  consequently,  that  the  latter 
interest,  not  having  been*  sold  within  a  year  of 
the  testator's  death  (and  no  application  for  an 
extension  of  time  having  been  made  within 
the  year),  had  vested  by  force  of  the  Act  in 
the  official  trustee  of  charity  lands.  Ryland, 
In  re;  Boper  v.  Ryland,  72  L.  J.  Ch.  277; 
[1908]  1  Ch.  467 ;  88  L.  T.  466 ;  61  W.  R.  346— 
Byrne,  J. 

Personal  Estate  arising  from  Land— Power 
of  Tmstoes  to  Retain  Land  ITnsold  after  Expira- 
tion of  Tear.] — Where  real  estate  is  devised 
to  trustees  on  trust  for  sale,  and  the  pro- 
ceeds directed  to  be  paid  to  a  charity,  "  land  " 
has  not  been  "assured  by  will  to  or  for  the 
benefit  of  any  charitable  use  *'  within  the  mean- 
ing of  section  6  of  the  Mortmain  and  Charitable 
Usee  Act,  1891,  the  charity  taking  no  benefit 
in  anything  except  *' personal  estate  arising 
from  land."  Consequently  sections  5  and  6  of 
the  Act  do  not  apply,  and  the  trustees  are  not 
obliged  to  apply  to  the  Court  under  section  6 
to  extend  the  time  for  sale  beyond  the  period 
of  one  year  from  the  testator's  death.  Side- 
bottom,  In  re ;  BeeUy  v.  Waterhouse,  71  L.  J. 
Ch.  662;  [1902]  2  Ch.  889;  87  L.  T.  67;  50 
W.  R.  611— C.A.  8.P.  Wilkinson,  In  re;  Esam 
V.  Att.'Qen,,  71  L.  J.  Ch.  668n;  [1902]  1  Ch. 
841 ;  87  L.  T.  40— Kekewich,  J. 


A  charity  cannot  be  relieved  by  means  of  a 
devise  on  trust  for  sale  from  the  provisions  of 
the  Mortmain  and  Charitable  Uses  Acts,  1888 
and  1891,  against  the  holding  of  land  by 
charities.  The  trustees  cannot  postpone  the 
sale  indefinitely  and  hold  the  land  for  the 
benefit  of  the  charity.  They  must  sell  within 
a  reasonable  time  from  the  death  of  their 
testator  unless  they  get  the  leave  of  the  Court 
under  its  general  jurisdiction  to  postpone  the 
sale.  Sidebottom,  In  re ;  Beeley  v.  Waterhouse, 
supra. 

The  provisions  of  section  8  of  the  Act  of  1891 
as  to  the  retainer  by  a  charity  of  land  assured 
by  will  for  the  benefit  of  any  charitable  use  do 
not  apply  to  land  devised  on  trust  for  sale  for 
the  benefit  of  a  charity.    lb. 

Bequest  to  be  Laid  Cat  in  Pniehase  of  Land 
and  Ereotion  thereon  of  Model  DweUings  to 
be  Lot  to  Poor  at  Low  Bents —  *<  Charitable 
uses."]— A  testator,  who  died  in  1900,  de- 
vised  and  bequeathed  his  residuary  real 
and  personal  estate  to  trustees  upon  trust 
to  sell  and  convert  and  to  stand  possessed 
of  the  proceeds  upon  trust  from  time  to 
time  to  purchase  land  in  populous  places  and 
to  erect  upon  the  land  so  purchased  model 
dwellings,  and  to  let  the  same  to  the  poor  at 
low  rents : — Held,  that  the  testator  had  mani- 
fested a  general  charitable  intention  to  provide 
model  dwellings  for  the  poor,  and  therefore  that 
the  effect  of  striking  out  the  direction  to  pur- 
chase  land  in  accordance  with  section  7  of  the 
Mortmain  and  Charitable  Uses  Act,  1891,  was 
not  to  put  an  end  to  the  whole  charitable  trust. 
Held,  therefore,  that  the  residuary  gift  was 
valid.  Sutton,  In  re ;  Lewis  v.  Sutton,  70  L.  J. 
Ch.  747  ;  [1901]  2  Ch.  640  ;  86  L.  T.  411 ;  66 
J.  P.  39— Buckley,  J. 

The  words  "  the  charitable  uses  *'  in  section  7 
of  the  Act  of  1891  have  the  same  meaning  as 
the  words  '*the  purposes  of  the  charity"  in 
section  8  of  the  Act.    lb. 

Semble,  the  Working  Classes  Dwellings  Act, 
1890,  is  not  an  Act  dealing  with  charity  matters. 
lb. 

Devise  for  Sale— Extension  of  Time— Jnrisdie- 
tion  of  Court.] — The  Court  has  jurisdiction  under 
section  6  of  the  Mortmain  and  Charitable  Uses 
Act,  1891,  to  extend  the  time  for  the  sale  of  land 
devised  by  wiU  to  a  charity  for  a  reasonable 
period  beyond  the  period  of  one  year  limited  by 
that  section;  and  the  interests  of  the  charity 
with  regard  to  the  present  and  probable  future 
value  of  the  land  may  be  taken  into  considera- 
tion in  determining  as  to  the  exercise  of  the 
jurisdiction.  Sidebottom,  In  re ;  Beeley  v. 
Sidebottom,  70  L.  J.  Ch.  448  ;  [1901]  2  Ch.  1 ; 
86  L.  T.  366— C.A. 

Condition  Preoedent—Perpetoity— Statutes  of 
Kortmain.] — A  testator,  who  died  in  March, 
1894,  by  his  will  dated  in  July,  1893,  after  de* 
vising  his  residuary  real  estate  to  trustees  upon 
trust  for  sale,  and  to  hold  the  proceeds  upon  the 
trusts  declared  of  his  residuary  personal  estate, 
gave  the  sum  of  10,OOOZ.  to  his  trustees  upon 
trust  to  transfer  the  same  to  trustees  to  be 
appointed  by  them,  or  the  trustees  for  the  time 
being  of  his  will  (such  appointed  trustees  to  be 
not  less  than  three  or  more  than  six  in  number), 
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to  be  held  by  them  upon  trost,  '*  as  soon  as  any 
land  shall  at  any  time  be  given  or  obtained  for 
the  purpose,  to  employ  the  same  in  erecting 
almshouses/'  in  a  certain  parish  for  the  de- 
serving poor  of  that  parish,  without  regard  to 
religious  denomination,  and  in  making  weekly 
or  other  periodical  allowances  to  the  inmates  of 
such  almshouses  ;  and  he  empowered  the 
trustees  so  appointed,  in  conjunction  with 
the  trustees  of  his  will,  to  make  rules  for  the 
regulation  and  maintenance  of  such  almshouses.  | 
And,  after  giving  other  charitable  and  general 
legacies,  the  testator  gave  all  his  residuary  per- 
sonal estate  to  his  trustees  upon  trust  for  sale 
and  conversion,  and  to  pay  debts  and  legacies, 
and  hold  the  residue  of  the  moneys  upon  trust, 
to  pay  or  transfer  the  same  to  trustees  to  be 
nominated  and  appointed  by  the  trustees  of  his 
will,  upon  trust,  **  as  soon  as  any  land  shall  at 
any  time  be  given  or  obtained  for  the  purpose,  | 
to  employ  the  same  in  erecting  and  maintaining  "  , 
a  certain  orphanage  or  institution ;  and  the 
will  contained  directions  for  the  management 
and  regulation  of  such  institution : — HeXd^  that 
the  language  of  the  will  did  not  constitute  a 
condition  precedent  to  the  gifts,  but  was  intro- 
duced for  the  purpose  of  mere  machinery  so  as 
to  avoid  the  provisions  of  the  Statutes  of  Mort- 
main; and  that  the  principle  to  be  applied 
to*  the  present  case  was  that  explainea  in 
Chamberlayne  v.  Brockeit  (L.  R.  8  Ch.  206). 
Held,  therefore,  that  without  prejudice  to  any 
question,  if  land  could  not  be  obtained,  there 
must  be  a  declaration  that  the  sum  of  10,000Z. 
and  the  residue  were  well  given  to  charities; 
and  that  special  trustees  thereof  must  be  ap- 
pointed as  directed  by  the  will,  and  liberty  given 
to  apply.  Qyde,  In  re ;  Ward  v.  Little,  79  L.  T. 
261— C.A. 

Money  to  Found  a  Behool— Yaliditj  of  Gift.]— 
A  testator  by  his  will  directed  his  trustees  to 
lay  out  and  employ  the  residue  of  his  estate 
in  founding  at  a  certain  town  a  school  for  all 
trades  connected  with  the  building  and  fitting 
out  of  steam  and  sailing  ships : — Held,  that  the 
gift  involved  the  acquisition  of  land  and  the 
building  thereon  of  a  school-house,  and  was 
therefore  void.  Hopkins  v.  Phillips  (3  Giff .  182) 
followed.  Vere,  In  re ;  Carter  v.  Brown,  22 
T.  L.  R.  27a— Swinfen  Eady,  J. 

Gift  to  Charity  of  Interest  and  Remainder  in 
Impure  Personalty  —  Change  of  Investment  to 
Pure  Personalty  before  Falling  into  Possession 
—Failure  of  Gift.]— By  his  will,  made  in  1889, 
a  testator  gave  to  a  charity  property,  including 
his  interest  in  remainder,  expectant  on  the 
determination  of  his  parents'  life  interests,  in 
the  trust  funds  comprised  in  their  marriage 
settlement.  He  died  in  1890.  At  the  date  both 
of  his  will  and  of  his  death  500Z.,  part  of  the 
trust  funds,  was  properly  invested  on  mortgage 
of  real  estate;  but  in  1902,  when  the  life  in- 
terests determined,  the  500/.  had  been  called  in 
and  was  represented  by  a  sum  of  Consols : — 
Held,  that,  as  regards  the  500Z.,  the  testator  was 
disposing  of  an  interest  in  land,  although  his 
interest  was  in  remainder,  and  that  the  gift  to 
the  charity  therefore  failed  as  regards  this 
sum.  Prichard's  Settlement,  In  re ;  Playne  v. 
Twisden,  88  L.  T.  197— Joyce,  J. 

Parties  to  Summons— Mortmain  and  Charit- 
able TTses  Aet|  1891.]— On  a  summons  under 


section  8  of  the  Mortmain  and  Charitable  Uses 
Act,  1891,  to  sanction  the  retention  of  land 
for  the  purposes  of  a  charity  after  the  ex- 
piration of  the  year  from  the  testator's  death, 
the  Official  Trustee  of  Charitv  Lands,  and  not 
the  Charity  Conmiissioners,  should  be  made  a 
defendant.  Church  Patronage  Trust,  In  re ; 
Laurie  v.  Att.-Oen.,  supra.    {Per  Buckley,  J.) 

4.  Failube  of  Objects. 

Gift  of  Land  for  a  College— Change  of  Cir- 
cumstances—8oheme—Cy-prds— Land  ^imed  as 
Beyerting  to  the  Crown.] — Where  there  is  an 
immediate  gift  for  charitable  purposes,  the  gift 
is  not  rendered  invalid  by  the  fact  that  the 
particular  application  directed  cannot  immedi- 
ately take  effect  within  any  definite  limit  of 
time,  or  may  never  take  effect  at  all.  Wallis  v. 
Solicitor-General  for  New  Zealand,12  L.  J.  P.O. 
37  ;  [1903]  A.C.  173;  88  L.  T.  65— P.C. 

In  an  action  for  the  administration  of  the 
trusts  of  a  settlement  not  void  on  the  face  of  it, 
a  defendant  cannot  in  his  defence  impeaoh  the 
settlement  itself;  if  he  desires  to  have  it  set 
aside  he  must  attack  it  openly  by  action  or 
counterclaim,    id. 

In  1848  leading  natives  of  New  Zealand  gave 
land  to  the  bishop  for  the  establishment  of  a 
college.  The  cession  was  unreservedly  sanc- 
tionwl  by  the  Governor,  and  in  1850  a  Crown 
grant,  with  a  plan,  was  issued.  No  college, 
however,  was  built,  and  the  land  was  let,  and 
its  rents  and  profits  accumulated.  The  neigh- 
bourhood having  become  unsuitable  for  a  school 
or  college,  the  trustees  in  1897  prepared  a 
scheme  and  communicated  with  the  law  officers. 
The  Solicitor-General  declined  to  approve  the 
scheme,  on  the  ground  that  Ministers  desired 
to  consult  Parliament  on  the  subject  of  such 
trusts.  Nothing,  however,  having  been  done, 
the  trustees  applied  to  the  Court  for  the 
approval  of  the  scheme.  The  Solicitor-General 
opposed,  claiming  that  the  property  had  re- 
verted to  the  Crown,  and,  in  the  alternative, 
submitted  a  scheme  which  ignored  the  original 
trusts.  This  scheme  was  rejected,  and  a  fresh 
scheme  was  adopted  by  the  Court  and  assented 
to  by  the  trustees.  The  Solicitor-General  ap- 
pealed, contending  that  the  cy-pr^s  doctrine 
was  not  applicable.  The  Coubt  of  Appeal 
allowed  the  appeal,  and  held  that  the  land  had 
reverted  to  the  Crown,  on  the  grounds— first, 
that  her  late  Majesty  had  been  deceived  in  the 
grant;  and  secondly,  that  the  trust  had  come 
to  an  end.  Decision  of  the  Coubt  of  Appeal 
reversed  on  both  grounds.    lb. 

Gift  to  a  Bohool— Disoontinnanoe  of  Weekday 
Behool— Continnanee  as  Sunday  Behool— Lapee^ 
Constraetion  of  WiU.] — A  testatrix  by  her  will 
gave  "  to  St.  Andrew's  School,  Heybridge,  Essex, 
400^.*'  among  other  charitable  legacies.  The 
school  had  been  founded  by  her  brother  many 
years  prior  to  her  death  by  a  deed-poll,  whereby 
he  had  voluntarily,  "and  more  especially  for 
promoting  the  welfare  of  the  inhabitants  of  the 
parish,"  granted  the  site  and  sohoolhouse  to  the 
vicar  of  the  parish  for  the  time  being  as  trustee 
upon  trust  for  educational  purposes,  the  re- 
ligious part  to  be  according  to  Churoh  of 
England  principles.  An  elementary  day  school 
was  carried  on  there  until  September,  1900, 
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when  the  Board  of  Education  refused  to 
recognise  it,  and  it  remained  closed  on  week- 
days for  nine  months,  when  the  managers  of 
another  elementary  day  school  obtained  leave 
to  use  it  at  a  nominal  rent  for  an  infants' 
school.  The  testratrix  died  in  February,  1905. 
Throughout  the  whole  of  these  periods  of  time 
the  school  was  used  continuously  on  Sundays 
only  as  a  Sunday  school  under  the  control  of 
the  vicar  of  the  parish  : — Held^  that  the  school 
had  not  wholly  ceased  to  exist,  and  that  there- 
fore the  gift  had  not  lapsed.  Waring^  In  re ; 
Hayward  v.  AtL-Gen,,  76  L.  J.  Ch.  49 ;  [1907J 
1  Oh.  166;  96  L.  T.  859— Kekewich,  J. 

Bepair  of  Boadi— Boadi  Taken  Oyer  by  Local 
Authority.] — Where  a  testator  has  given  the 
income  of  a  fund  for  the  charitable  object  of 
maintaining  a  road,  the  object  of  the  charity 
does  not  fail  because  the  road  has  been  taken 
over  by  a  county  coimcil  or  other  local  authority 
who  are  bound  to  maintain  it.  The  local 
authority  are  entitled  to  have  such  Income  paid 
to  them  to  be  applied  in  maintaining  the  road. 
AtL-Oen,  v.  Day,  69  L.  J.  Ch.  8;  [1900]  1  Ch. 
31 ;  81  L.  T.  806 ;  64  J.  P.  88— North,  J. 

Ohmeh  of  England  School — "Supported  by 
volnntary  labsorij^ni ''  — **  Becoming  inbjeoc  to 
the  control  of  a  school  board  "—Local  Edncation 
Anthority.]— A  testator,  who  died  in  1891, 
bequeathed  bank  shares  to  the  managers  for  the 
time  being  of  a  Church  of  England  elementary 
school,  on  trust  to  apply  the  income  towards 
the  annual  expenses  of  the  school  so  long  as 
it  should  be  "supported  by  voluntary  sub- 
scriptions as  now  and  heretofore  in  addition 
to  the  Government  grant,"  but  in  the  event  of 
it  "ceasing  to  be  so  supported  or  becoming 
subject  to  the  control  of  a  school  board,"  then 
to  the  vicar  and  churchwardens  of  the  parish 
for  repair  or  improvement  of  the  fabric  of 
the  church.  The  school  stood  on  private  land, 
and  had  been  provided  by  voluntary  effort. 
Up  to  the  testator's  death  it  had  been  sup- 
ported by  voluntary  subscriptions,  but  mainly 
by  him,  in  addition  to  the  Parliamentary 
grant  and  an  endowment.  Since  his  death 
there  had  been  no  voluntary  subscriptions, 
the  endowment,  together  with  the  trust  fund 
and  the  Government  grants,  being  substantially 
sufficient  for  carrying  on  the  school.  The 
managers  had,  however,  incurred  a  small  debt 
of  601.,  for  which  they  were  liable  to  their 
bankers.  Upon  a  summons  taken  out  after  the 
passing  of  the  Education  Act,  1902,  to  deter- 
mine whether  the  trust  was  still  available  for 
the  benefit  of  the  school,  or  whether  the  gift 
over  had  taken  effect, — Held,  upon  the  con- 
struction of  the  will  and  the  Act,  that  the 
school  had  neither  ceased  to  be  supported  by 
voluntary  subscriptions  nor  become  subject  to 
the  control  of  a  school  board,  and  that  the 
gift  over  had  not  come  into  effect.  Beard,  In 
re;  ButUn  v.  Harris,  73  L.  J.  Ch.  176; 
[1904]  1  Ch.  270;  90  L.  T.  274  ;  62  W.  R.  312 ; 
68  J.  P.  141 ;  2  L.  G.  R.  820;  20  T.  L.  R.  163— 
Byrne,  J. 

Beqneet  of  Annnity  for  Support  of  Kational 
School!  —  Trntt  Deed  —  Gift  over  if  Fnnds 
Kecettary  for  Carrying  on  School!  ihonld  be 
Bailed  nnder  Power!  of  any  Act  of  Parliament 
—Perpetuity.]— A  testatrix,  who  died  in  1900, 
by  wiU  dated  in  1891  bequeathed  to  her  trus- 


tees a  sum  sufficient  when  invested  to  produce 
a  yearly  sum  of  20/.,  and  she  directed  them  to 
pay  such  yearly  sum  to  the  treasurer  for  the 
time  being  of  certain  National  schools  so  long 
as  they  should  be  carried  on  under  the  con- 
ditions contained  in  a  deed  of  trust  dated  in 
1878  and  the  funds  necessary  for  so  carrying 
them  on  should  be  supplied  by  voluntary  con- 
tributions, and  she  declared  that  the  bequest 
should  not  take  effect  but  should  be  null  and 
void  in  certain  events— tn/cr  alia,  if  the  funds 
necessary  for  carrying  on  the  school  should  bo 
raised  under  powers  for  that  purpose  contained 
in  any  then  present  or  future  Act  of  Parlia- 
ment, and  that  upon  the  happening  of  such 
event  the  payment  of  the  yearly  sum  should 
cease,  and  the  fund  purchased  should  fall  into 
her  residuary  estate.  By  the  deed  of  1873  it 
was  declared  that  the  schools  should  be  con- 
ducted according  to  the  principles  and  designs 
of  the  National  Society.  Subject  to  certain 
superintendence  by  the  principal  officiating 
minister  of  the  parish,  the  control  and  manage- 
ment of  the  schools  and  promises  and  the 
funds  and  endowments  thereof  were  vested  in 
and  exercised  by  a  committee  consisting  of 
such  minister  and  certain  other  persons  being 
communicants : — Held,  first,  that  on  the  coming 
into  operation  of  the  Education  Act,  1902,  the 
schools  ceased  to  be  any  longer  carried  on 
under  the  conditions  contained  in  the  trust 
deed  of  1873 ;  and  secondly,  that,  as  regarded 
the  gift  over,  there  was  no  infringement  of  the 
rule  against  perpetuities,  for  the  Court  was 
entitled  to  look  at  the  will  in  order  to  ascertain 
whether  the  event  had  happened  on  which  the 
yearly  sum  was  to  cease  and  determine ;  that 
on  the  coming  into  operation  of  the  Act  of 
1902  the  event  contemplated  by  the  testatrix 
had  happened ;  and  that  therefore  the  fund 
producing  the  yearly  sum  fell  into  the  residue. 
Randell,  In  re ;  Bandell  v.  Dixon  (57  L.  J. 
Ch.  899;  38  Ch.  D.  213),  foUowed.  BlunVs 
Trusts,  In  re ;  Wigan  v.  Clinch,  74  L.  J.  Ch. 
33;  [1904]  2  Ch.  767;  91  L.  T.  687;  63  W.  R. 
152;  68  J.  P.  571;  2L.  G.  R.  1295;  20T.L.R, 
754— Buckley,  J. 

6.  Administration. 

Elementary  School— Endowments— Tramfer  of 
Income  to  School  Board— Tramfer  of  Oorpn!  to 
Official  Tnutec!^— Action  for  Acconnt— Certificate 
of  Charity  Commiiiioneri—<<  Belief  eonght  ad- 
venely  to  any  Charity."]— Where  by  an  arrange- 
ment under  section  23  of  the  Elementary 
Education  Act,  1870,  the  income  of  an  endow- 
ment of  an  elementary  school  is  transferred  for 
the  benefit  of  a  school  board,  the  latter  becomes 
a  cestui  que  trust  of  a  charitable  trust ;  and  if 
after  such  transfer  the  corpus  of  the  endowment 
is  transferred  to  the  official  trustees  of  Charit- 
able Funds,  who  thereafter  receive  the  income, 
the  certificate  of  the  Charity  Conmiissioners 
under  section  17  of  the  Charitable  Trusts  Act, 
1853,  is  necessary  before  proceedings  can  be 
taken  by  the  school  board  against  the  official 
trustees  for  an  account  of  the  inoome  received 
by  them  and  for  execution  of  the  trust,  as  such 
relief  is  not  sought  adversely  to  the  charity 
within  the  meaning  of  section  17.  LUinbadam- 
favor  ScJiool  Board  v.  Offiddl  Trustees  of 
Chantable  Funds,  70  L.  J.  K.B.  307 ;  [1901]  1 
K.B.  430 ;  84  L.  T.  311 ;  49  W.  R.  363— C.A. 
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Inhabitants  of  <'Pariih"— Seyeral  Townihips 
—  Separate  Bating — Separate  Oyerseert  and 
Ohnrehwardeni — iScemption  from  Ohnrch  Bates.] 
— The  primary  moaning  of  the  word  "  parish" 
is  the  ancient  ecclesiastical  parish.  Where  the 
parish  originally  included  several  townships  the 
fact  that  some  of  these  townships  have  from  time 
immemorial  maintained  their  own  churches, 
been  exempt  from  church  rates  for  the  mainte- 
nance of  the  mother  church ,  and  appointed 
their  own  churchwardens,  does  not  prove  that 
such  townships  are  not  included  in  the  parish 
or  that  the  inhabitants  thereof  are  not  entitled 
to  share  in  a  charity  for  the  poor  of  the  parish. 
Sandbach  School  and  Almshouse  Foundation^  In 
re ;  Att.-Oen.  v.  Crewe,  70  L.  J.  Ch.  604 ;  [1901] 
2  Ch.  317;  84  L.  T.  816;  49  W.  R.  647— 
Far  well,  J. 

The  fact  that  a  township  is  separately  rated 
to  the  poor  is  in  cases  rwithin  the  Poor  Relief 
Act,  1662  (which  provides  for  the  appointment 
in  certain  cases  of  separate  overseers  for  each 
township),  of  no  weight  as  evidence  that  it  is  a 
separate  parish.    lb. 


(a)  Cy-peBs  Doctbine. 

Charitable   Gift  — Benefit    of   Inhabitants  — 

A  testatrix  bequeathed  3000Z.  **  for  the  benefit 
of  the  Mann  Institute."  There  was  no  legally 
constituted  charity  of  this  name  capable  of 
receiving  a  legacy;  but  the  testatrix  had 
erected  a  building,  knovm  by  this  title,  on  land 
of  her  own,  with  a  view  to  benefiting  the  in- 
habitants of  the  parish,  and  had  leased  it  out 
at  nominal  rents,  partly  for  the  purpose  of 
public  meetings,  partly  for  the  purpose  of 
a  working  men's  club.  This  building,  however, 
at  the  time  of  her  death,  remained  the  property 
of  the  testatrix: — Heldf  that  the  intention  to 
benefit  the  inhabitants  of  the  parish  was  a 
charitable  purpose  with  which  the  actual  uses 
to  which  the  building  had  been  hitherto  put 
were  in  no  wise  inconsistent.  Held,  also,  that 
the  legacy  was  given  in  pursuance  of  this 
general  charitable  intention,  and  must  there- 
fore be  applied  under  the  cy-pris  doctrine  in 
the  furtherence  of  similar  ends.  Mann,  In 
re;  Hardy  v.  Att.-Oen.,  72  L.  J.  Ch.  150; 
[1903]  1  Ch.  232 ;  87  L.  T.  734  ;  61  W.  R.  166— 
Farwell,  J. 

Gift  to  Kon-ezistent  Charity— General  Charit- 
able Intention  —  **  Charitable  institution."]  — 
Where  a  gift  is  made  to  a  charitable  institu- 
tion which  has  never  had  any  existence,  the 
Court,  which  always  favours  charities,  is  more 
ready  to  infer  a  general  charitable  intention 
than  the  contrary,  and  will  lay  hold  of  even 
small  indications  on  the  face  of  the  will  as 
shewing  that  the  testator  intended  that  the 
gift  should  be  for  a  purpose  rather  than  for  a 
person,  namely,  the  particular  charity  men- 
tioned. Clergy  Society,  In  re  (2  K.  &  J.  615), 
and  Maguire,  In  re  (39  L.  J.  Ch.  710;  L.  R. 
9  Eq.  632),  followed.  Davis,  In  re;  Hannen 
V.  Hillyer,  71  L.  J.  Ch.  459;  [1902]  1  Ch.  876 ; 
86  L.  T.  292;  60  W.  R.  37a-Buckley,  J. 

Testatrix  bequeathed  a  number  of  pecuniary 
legacies  to  various  blind,  orphan,  deaf  and 
dumb,  sick,  and  other  charitable  institutions, 
including  a  legacy  of  6002.  to  the  "Home  for 


the  Homeless,*'  and  directed  that  in  case  of 
doubt  as  to  the  charitable  institutions  intended 
to  be  benefited  the  decision  should  rest  abso- 
lutely with  her  executor.  And  she  declared 
that  the  residue  of  her  estate  should  be  rate- 
ably  divided  among  the  various  "  charitable  in- 
stitutions "  which  were  beneficiaries  under  her 
will.  No  charitable  institution  known  as  the 
"Home  for  the  Homeless,"  or  bearing  any 
similar  title,  existed  at  the  date  of  the  will  or 
previously  thereto.  Held,  that,  having  regard 
to  the  position  in  which  the  gift  occurred  in  the 
will  with  reference  to  the  other  gifts,  and  to 
the  provision  as  to  the  decision  of  the  executor 
in  cases  of  doubt,  the  testatrix  had  shown  a 
general  charitable  intention,  and  that  the  legacy 
of  6002.  was  therefore  effectual.  Held  also, 
that  the  institution  or  authority  which  would 
take  and  give  effect  to  the  legacy  was  within 
the  words  "  charitable  institutions  "  in  the  gift 
of  the  residue,  and  would  be  entitled  to  a  rateable 
proportion  of  it  under  the  residuary  gift.    lb. 

Voluntary  School— Church  of  Jbigland  School 
Closed  for  Want  of  Funds — Charity— Cy-prds- 
Scheme— Lease  to  Local  Education  Authority.] — 

A  building  held  on  trust  to  carry  on  a  Church 
of  England  school  was  closed  in  1882,  there 
being  no  need  for  such  a  school  in  the  parish : — 
Held,  on  action  brought  for  administration  of 
the  trusts,  that  an  enquiry  whether  the  build- 
ing could  be  used  for  the  purpose  of  a  Church 
of  England  school  should  be  directed,  and  that, 
if  upon  enquiry  it  was  found  that  it  was  not 
practicable  to  so  use  the  building,  then  a 
scheme  should  be  settled  to  carry  out  the 
trusts  cy-pris.  Such  a  scheme  might  properly 
provide  for  the  lotting  of  the  building  for  a 
limited  period  to  the  local  education  authority 
for  use  for  educational  purposes.  Att.-Oen.  v. 
Edalji,  97  L.  T.  292 ;  5  L.  G.  R.  1086 ;  71  J.  P. 
649— Swinfen  Eady,  J. 

(6)  Scheme. 

Endowed  School  —  Bight  of  Appeal  —  Per- 
sons "  directly  affected  "  by  Scheme.]  —  The 
right  of  appeaJ  to  the  Queen  in  Council,  given 
by  section  39  of  the  Endowed  Schools  Act, 
1869,  against  any  scheme  passed  under  the  Act 
to  "any  person  or  body  corporate  directly 
affected  by  such  scheme  "  is  confined  to  those 
who  have  a  personal  and  individual  interest  as 
distinct  from  the  general  interest  which  apper- 
tains to  the  whole  community  among  whom 
the  endowment  works.  Colchester  Grammar 
School,  In  re,  67  L.  J.  P.C.  86 ;  [1898]  A.C.  477 ; 
78  L.  T.  609— P.C. 

The  mere  fact  that  the  petitioners  have  bo)^ 
at  the  school  does  not  constitute  such  an 
interest,  as  section  13,  which  deals  with  vested 
interests,  provides  only  for  the  vested  interests 
of  boys  who  were  on  the  foundation  when  the 
Act  passed — ^namely,  August  2,  1869.    lb. 

Petitioners  other  than  those  described  in 
section  39  may  make  representations  to  the 
Eduoation  Department  or  to  the  Houses  of 
Parliament,  but  they  cannot  appeal  to  the 
Queen  in  Council.    lb. 

Home  for  Knrses— Supply  of  Kurses  to  Hos- 
pital-Private Kursing— Px«ponderating  Control 
in  Management  of  Home.]— As  the  outcome  of 


Digitized  by  LjOOQIC 


241 


CHARITY. 


242 


a  public  appeal  **  to  provide  a  means  of  train- 
ing nurses  in  connection  with  Westminster 
Hospital  for  that  charity  in  the  first  instance 
and  later  for  nursing  in  private  families,'*  and 
of  subsequent  efforts,  a  freehold  house  was 
purchased  and  opened  as  the  home  of  the  in- 
stitution, the  property  being  vested  in  trustees. 
Differences  afterwards  arose  between  the  home 
and  the  hospital  as  to  the  supply,  &c.  of  nurses, 
and  eventually  the  hospital  authorities  obtained 
the  permission  of  the  Charity  Commissioners 
to  bring  the  question  before  the  Court.  They 
submitted  a  scheme,  settled  by  the  Attorney- 
General,  which  was  framed  to  secure  as  the 
primary  object  of  the  home  the  supply  of  a 
staff  of  nurses  for  the  hospital  and  afterwards 
the  provision  of  private  nurses,  the  result  of 
the  scheme  as  proposed  being  to  give  the  pre- 
ponderating control  of  the  affairs  of  the  homo 
to  the  hospital  authorities.  The  Court  sanc- 
tioned the  scheme.  Westminster  Traimng  School 
and  Home  fiyr  Nurses,  In  re,  20  T.  L.  R.  694— 
Kekewich,  J. 

Komination  of  Almoner— Bafusal  by  Oonneil  to 
accept  Kominee — Scheme— Jurifdiction  of  Charity 
Commissioners  —  Mandamus.]— The  refusal  by 
the  governing  body  of  a  charity,  managed  under 
a  scheme  authorised  by  the  Charity  Commis- 
sioners imder  the  Endowed  Schools  Act,  1869, 
to  accept  the  nomination  of  a  person  to  be  a 
member  of  the  council  of  that  governing  body, 
such  nomination  being  required  by  the  scheme, 
is  not  **  a  question  affecting  the  regularity  or 
the  validity  of  any  proceedings  under  the 
scheme"  to  be  determined  by  the  Charity 
Commissioners.  An  application  for  a  manda- 
mus to  the  Charity  Commissioners  to  hear  and 
determine  such  a  matter  is  not  a  just  and  con- 
venient course;  the  proper  remedy  is  by  an 
application,  with  the  sanction  of  the  Attorney- 
General,  to  a  Judge  at  chambers  under  section 
28  of  the  Charitable  Trusts  Act,  1858.  Reg.  v. 
Charity  Commissioners,  66  L.  J.  Q.B.  321; 
[1897]  1  Q.B.  407— D. 

Endowed  Sehool— Endowments  excepted  by  the 
Endowed  Schools  Act,  1869,  s.  14,  snb-s.  1— 
Scheme;- Donation  Goremors— Jnrisdietion.]— 
The  object  of  section  14,  jsub-section  1  of  the 
Endowed  Schools  Act,  1869,  is  to  give  effect  to 
the  intention  of  charitable  donors  of  endow- 
ments made  less  than  fifty  years  before  the 
passing  of  the  Act  by  preserving  such  endow- 
ments intact  from  any  interference  by  the 
Charity  Conmiissioners  under  the  Act,  and  the 
Act  with  respect  to  such  endowments  leaves 
the  jurisdiction  of  the  Court  wholly  unaffected. 
Att.-Oen.  V.  Christ's  Hospital  Governors ,  65 
L.  J.  Ch.  646 ;  [1896]  1  Ch.  879— ChiUy,  J. 

To  sanction  without  the  consent  of  the 
existing  governing  body  of  a  charitable  trust 
a  scheme  which  ousts  the  governing  body  from 
its  right  of  administering  the  trust,  where  the 
trust  remains  and  is  capable  of  being  effectuated, 
and  no  breach  of  trust  is  shewn,  is  beyond  the 
jurisdiction  of  the  Court.    lb. 


6.  Teustees. 

Ecolesiastioal  Charity.]— J.  S.,  by  his  will 
made  in  1658,  directed  his  executors  to  erect  an 
almshouse  for  ten  poor  persons,  and  gave  his 


executors  the  rents  of  certain  real  estate  for  five 
^ears  after  his  death,  for  the  purpose  of  foimd- 
ing  and  maintaining  the  intended  almshouses, 
and  gave  his  residue  to  his  executors  on  con- 
dition that  they  should  procure  the  creation  of 
a  corporation  to  enable  the  corporators  to  take 
on  themselves  his  real  estate  **  for  the  finding  of 
such  poor  persons."  Some  time  after  the  death 
of  the  testator  legal  proceedings  were  taken  and 
the  money  recovered  from  the  executors  was 
invested  in  lands  at  M.  A  deed  was  executed 
declaring  the  trusts  of  the  property  to  be  for 
the  relief  of  poor,  lame,  and  impotent  people 
dwelling  within  A.,  "or  otherwise  to  employ 
the  same  for  the  raising  and  maintenance  of  a 
school  according  to  the  statute  in  that  behalf 
made  so  as  and  where  the  same  should  be 
thought  convenient  by  the  greatest  number  of 
inhabitants  being  also  the  most  chargeable  to 
the  relief  of  the  poor  "  imtil  a  charter  of  incor- 
poration should  be  obtained.  Until  1818  the 
income  was  applied  in  aid  of  the  rates  for  the 
relief  of  the  poor.  In  1818  the  vestry  of  A. 
resolved  to  erect  a  school,  and  since  1819  the 
rents  of  M.  were  applied  in  supporting  the 
school  which  was  then  erected.  The  governors 
of  the  school,  who  were  trustees,  now  retired, 
and  the  parish  council  appointed  new  trustees 
in  their  place.  The  churchwardens  now  peti- 
tioned against  the  decision  of  the  Charity  Com- 
missioners that  the  parish  council  had  power  to 
appoint.  They  said  in  1819  the  income  had 
been  definitely  appropriated  to  educational  pur- 
poses, and  trustees  of  the  income  of  a  perma- 
nent endowment  of  a  school  were  in  the  same 
position  as  trustees  of  a  school.  Secondly,  it 
was  said  that  the  charity  was  ecclesiastical  :— 
Held,  that  section  66  of  the  Local  Government 
Act,  1894,  did  not  include  trusteeship  of  pro- 
perty temporarily  devoted  to  the  use  of  the 
school.  Held  also,  that  the  charity  was  not 
ecclesiastical.  Spendluffe*s  Charity,  In  re,  83 
L.  T.  498— Cozens-Hardy,  J. 

Discretion  of  Trustees— Kew  Trostees  Ap- 
pointed by  the  Court — Funds  in  Court — Juris- 
diction to  settle  Scheme— Payment  out  of  Court.] 
Where  on  the  construction  of  a  will  the  Court 
was  of  opinion  that  the  original  trustees  who  had 
been  appointed  had  an  absolute  discretion  as  to 
the  charitable  objects  and  purposes  to  which 
the  testator's  property  was  to  be  applied  by 
them,  and  that  a  sinular  discretionary  power 
was  vested  in  new  trustees  who  had  been  ap- 
pointed by  the  Court,  it  was  held,  on  an  applica- 
tion by  such  new  trustees  for  payment  out  to 
them  of  funds  in  Court  which  they  intended  to 
apply  to  certain  specified  purposes,  that  while 
the  Court  possessed  in  such  cases  jurisdiction 
to  settle  a  scheme,  it  would  not,  where  interven- 
tion was  unnecessary  for  the  protection  of  the 
property,  interfere  with  the  discretionary  power 
of  the  trustees,  and  that  accordingly  the  funds 
should  be  paid  out  to  them.  Warren  v.  Clancy, 
[1898]  1  Ir.  R.  127— C.A. 

Power  to  Borrow— (hrerdraft  at  Banker's— 
"  Charge  "  on  Charity  Estate.]— The  borrowing 
of  money  by  trustees  of  a  charity  by  means  of 
an  overdraft  at  their  bankers  is  a  '*  charge  "  of 
the  charity  estate  within  the  meaning  of  section 
29  of  the  Charitable  Trusts  Amendment  Act, 
1855,  though  the  transaction  is  not  carried  out 
by  means  of  any  written  document ;  and  it 
cannot  be  lawfully  made  without  the  authority 
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of  an  Act  of  Parliament  or  a  Court  of  competent 
jurisdiction,  or  under  a  scheme,  or  with  the 
approval  of  the  Charity  Commissioners.  Fell  v. 
Charity  Lands  (Official  Trustee),  67  L.  J.  Ch. 
385 ;  [1898J  2  Ch.  44 ;  78  L.  T.  474 ;  62  J.  P. 
804— C.A. 


7.  Charity  Commissionebs. 

Power  to  Bell—Mifiion  to  the  Jews— Yolnntary 
ContrilmtioiLi— Pnrchate  of  I'reehold  House  out  of 
BoxLation— Oonvesranoo  to  Trustees  for  Purposes 
of  Ifission— Power  of  Sale  in  Trust  Deed— Pro- 
ceeds to  be  Invested  as  Capital — Consent  of 
Charity  Commissioners  to  Sale.]— A  freehold 
house  was  in  1884  purchased  by  the  founder  of 
a  Mission  to  the  Jews  out  of  money  given  to 
him  in  that  year  without  any  direction  as  to 
the  particular  charitable  application  of  the 
money.  The  house  was  conveyed  to  him  in 
foe-simple  absolutely,  and  was  used  by  him  as 
a  homo  for  Jewish  children.  The  mission  was 
supported  by  voluntary  subscriptions,  and  had 
no  endowment.  In  1885  the  founder  conveyed 
the  freehold  house,  together  with  other  property 
of  the  mission,  to  trustees  upon  trust  that  the 
same  should  be  occupied  and  used  for  the 
purposes  of  the  mission,  the  general  or  funda- 
mental objects  or  purpose  of  which  were  de- 
scribed in  a  schedule  to  the  trust  deed.  A 
power  of  sale  was  by  the  deed  given  to  the 
trustees,  and  they  were  directed  to  invest  the 
net  proceeds  of  sale  as  capital.  They  were 
desirous  of  selling  the  freehold  house : — Held, 
that  the  freehold  house  was  an  "  endowment  '* 
within  the  meaning  of  section  66  of  the  Charit- 
able Trusts  Act,  1853,  and  that  the  charity 
was  not  within  the  exemption  in  section  62  as 
a  charity  wholly  maintained  by  voluntary  con- 
tributions, because  it  had  under  the  trust  deed 
property  used  for  the  purposes  of  the  charity, 
although  not  actually  producing  income ;  and 
that  even  if  it  were  a  mixed  charity  it  was  not 
within  the  exemption,  for  by  the  terms  of  the 
deed  the  property  could  no  longer  be  legally 
applied  as  income ;  and  that  consequently  the 
trustees  could  not  sell  the  freehold  land  with- 
out the  approval  of  the  Charity  Commissioners 
under  section  29  of  the  Charitable  Trusts 
(Amendment)  Act,  1855.  Clergy  Orphan  Cor- 
poration, In  re  (64  L.  J.  Ch.  66;  [1894]  3  Ch. 
145),  distinguished.  Att.-Gen,  v.  Mathieson, 
76  L.  J.  Ch.  682 ;  [1907]  2  Ch.  383 ;  97  L.  T. 
460 ;  23  T.  L.  R.  754— C.A. 

Voluntary  Contribution— Vendor  and  Pur- 
chaser—Sale of  Charity  Laud— Consent  of  Board 
of  Education.] — An  educational  society  which 
was  ordinarily  maintained  out  of — first,  volun- 
tary contributions;  secondly,  payments  by  or 
for  scholars;  thirdly,  grants  from  the  Board 
of  Education ;  and  fourthly,  grants  from  local 
education  authorities  out  of  local  rates,  pur- 
chased land  in  1886,  and  paid  the  purchase 
money  partly  out  of  voluntary  subscriptions 
and  partly  out  of  the  proceeds  of  a  bazaar 
organised  in  1886  for  the  purpose  of  putting 
the  society  in  funds  to  enable  it  to  discharge 
the  debt  owing  in  respect  of  the  purchiwe 
price : — Held — ^first,  that  the  property  had  been 
purchased  with  money  which  was  applicable 
both  as  to  capital  and  interest  for  general 
purposes,  and  was,  under  section  62  of  the 
Charitable  Trusts  Act,  1853,  exempt  from  the 


jurisdiction  or  control  of  the  Board  of  Educa- 
tion; secondly,  that  the  society  was  a  society 
wholly  maintained  by  voluntary  contributions 
within  the  meaning  of  section  62  of  the 
Charitable  Trusts  Act,  ia53.  The  property 
could  therefore  be  sold  without  being  subject 
to  the  provisions  of  section  29  of  the  Charitable 
Trusts  Amendment  Act,  1855.  Society  for 
Training  Teachers  of  the  Deaf  and  WMttle's 
Contract,  In  re,  76  L.  J.  Ch.  656 ;  [1907]  2  Ch. 
486;  97  L.  T.  538;  71  J.  P.  454;  23  T.  L.  R. 
'  693— Neville,  J. 

Clergy  Orphan  Corporation,  In  re  (64  L.  J. 
Ch.  66;    [1894]  3   Ch.  146),   followed.      Stock- 
port    Ragged,    Industrial,     and    Reformatory 
'  Schools,    in    re    (68    L.    J.     Ch.    41 ;      [189S 
2  Ch.  687),  discussed.    lb. 

j  Dispute  as  to  Objects— Decision  of  Charity 
I  Commissioners— Final  Determination.]— A  ques- 
tion having  arisen  as  to  whether  the  income  of 
a  local  charity  was  or  was  not  exclusively 
applicable  for  church  purposes,  a  letter  was 
sent  to  the  Charity  Commissioners  by  the 
chairman  of  the  parish  council  setting  forth 
his  contention  upon  the  subject.  The  Commis- 
sioners, after  receiving  a  report,  wrote  a  letter 
in  which  they  gave  their  opinion  upon  the 
question  raised: — Held,  that  the  letter  consti- 
tuted  a  determination  within  the  meaning  of 
the  Local  Government  Act,  1894,  s.  70,  sub-s.  2, 
which,  not  having  been  appealed  from  within 
three  months,  was  conclusive.  Att.-Gen.  v. 
Hughes  81  L.  T.  679 ;  48  W.  R.  150— Cozens- 
Hardy,  J. 

Lands  Dedicated  by  Deed— Question  as  to  the 
Person  Entitled — Summons  by  Trustee — Charity 
Commissiouers  —  Consent  to  Application  Un- 
necessary—  Construction.]  —  Where  there  is  a 
question  as  to  lands,  whether  they  are  held  upon 
charitable  trusts  or  not,  the  trustee  may  apply 
to  the  Court  to  have  the  question  determined 
without  first  obtaining  the  consent  of  the 
Charity  Commissioners.  Shuni's  Trusts,  In 
re;  Prichard  v.  Richardson,  91  L.  T.  192— 
Farwell,  J. 

Sanction  to  Kortgage  of  Charity  Lands— Con- 
sent cl  Charity  Commissioners—**  Endowment " 
—  Funds  Derived  from  i  **  Voluntary  contribu- 
tions"—** Cathedral,  coUeeriate,  chapter,  or  other 
schools."] — The  proviso  at  the  end  of  section  62 
of  the  Charitable  Trusts  Act,  1853  (which 
exempts  certain  charities  therein  enumerated 
from  the  jurisdiction  of  the  Charity  Commis- 
sioners), **  that  the  said  exemption  shall  not 
extend  to  any  cathedral,  collegiate,  chapter, 
or  other  schools,'*  does  not  exclude  all  schools 
from  the  exemptions  in  the  section,  but  only 
cathedral,  collegiate,  chapter,  and  other  schools 
of  a  similar  kind.  Stockport  Ragged,  Industrial, 
and  Reformatory  Schools,  In  re,  68  L.  J.  Ch.  41 ; 
[1898]  2  Ch.  687 ;  79  L.  T.  607  ;  47  W.  R.  166— 
C.A. 

An  industrial  school  whose  income  is  derived 
partly  from  voluntary  contributions  and  lega- 
cies, and  partly  from  Government  grants,  con- 
tributions from  school  boards,  and  other  puhlio 
authorities,  and  which  is  possessed  of  iMid  in 
the  oocupatlonof  the  school,  is,  as  regards  lease- 
hold land  with  buildings  erected  thereon  partly 
by  means  of  savings  of   income,  within  the 
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jurisdiction  of  the  Commissioners,  and  their 
consent  is  necessary  to  an  application  to  the 
Ck>urt  for  leave  to  mortgage  snch  land.    16. 

Boyal  Charter— Power  of  Sale  — "Seheme 
legally  eeUbliihed ''— Land  Begistry— Entry  of 
Bettrietion— Oonaent  of  Charity  Commisiioners 
to  Alienation.] — A  hospital,  incorporated  under 
Eoyal  charter  and  possessing  thereunder  full 
powers  of  management  and  an  express  power 
of  sale,  is  not  formed  under  "  a  scheme  legally 
established"  within  the  meaning  of  those 
words  in  section  29  of  the  Charitable  Trusts 
Amendment  Act,  1855,  and  must  be  entered 
in  the  Land  Register  with  the  restriction  that 
no  disposition  of  the  estate  of  the  hospital  is 
to  be  registered  without  the  consent  of  the 
Charity  Commissioners,  on  an  order  of  the 
Registrar.  Mason's  Orphanage  and  London 
and  North-Westem  Railway's  Contract,  In  re 
(65  L.  J.  Ch.  32,  439;  [1896]  1  Ch.  64,  696), 
followed.  Att.-Gen.  v.  National  Epileptic  Hos- 
pital, 73  L.  J.  Ch.  677;  [1904]  2  Ch.  252; 
91  L.  T.  63 ;  20  T.  L.  R.  592— Kekewich,  J. 

Sale  of  Chapel— Cement  of  Charity  Commie- 
tionerf— Voluntary  Contributione.]- The  trustees 
of  the  Welsh  Calvinistic  Methodist  Connexion 
sold  a  chapel  which  was  conveyed  to  them  by 
an  indenture  dated  October  31,  1879,  to  hold 
unto  and  to  the  use  of  themselves,  their  heirs 
and  assigns,  upon  trust  for  the  Connexion,  and 
also  upon  trust  to  sell,  exchange,  mortgage, 
demise,  or  let  the  chapel ;  and  it  was  declared 
that  the  trustees  should  hold  the  proceeds  of 
sale  upon  trust  for  the  Connexion.  The  con- 
sideration-money of  the  conveyance  of  Octo- 
ber 31,  1879,  was  paid  by  the  vendors  out  of 
moneys  which  they  had  borrowed  on  promissory 
notes  signed  by  some  of  them,  the  principal 
and  interest  of  which  was  afterwards  paid  out 
of  a  fund  formed  by  voluntary  contributions 
subsequently  made  or  collected  by  members  of 
the  congregation: — Held  (it  being  admitted 
that  the  proceeds  of  sale  were  applicable  as 
income),  that  the  money  raised  for  Uie  purchase 
of  the  chapel  was  not  a  donation  or  bequest 
unto  and  in  trust  for  the  charity,  but  was  raised 
by  voluntary  contributions,  and  as  such  came 
within  the  exceptions  in  section  62  of  the 
Charitable  Trusts  Act,  and  the  consent  of  the 
Charity  Commissioners  to  a  sale  was  unneces- 
sary. Harding  and  Welsh  Calvinistic  Methodist 
Trustees,  In  re,  92  L.  T.  641— Buckley,  J. 

Begistration  nnder  Companies  Acts  — Land 
Begittry  ^—  Bettrietion—**  Endowment ''— Bitpo- 
•ition  of  Property— Cement  of  Charity  Commii- 
sionen.] — Under  its  memorandum  of  association 
a  charitable  society  incorporated  imder  the 
Companies  Acts,  1862  to  1890,  had  full  power 
to  purchase,  lease,  and  acquire  real  or  personal 
property,  erect  and  maintain  buildings,  and 
sell,  exchange,  or  deal  with  all  its  property. 
Appeals  were  from  time  to  time  made  for  dona- 
tions to  special  objects  of  the  charity,  including 
one  for  the  completion  of  new  headquarters  of 
the  society.  A  large  sum  was  obtained,  and 
leasehold  premises  acquired.  Upon  an  applica- 
tion to  register  the  society  as  proprietor  of  these 
leaseholds  under  the  Land  Transfer  Acts,  1876 
and  1897, — Held,  that  the  subscribers  to  the 
headquarters  must  be  taken  to  have  known  that 
their  contributions,  although  primarily  appli- 
cable to  this  particular  object,  were  given  for 


the  general  purposes  of  the  society,  and  that 
there  was  no  intention  to  take  the  money  out  of 
the  control  of  the  managing  body;  that  there 
was  no  such  *'  endowment  '*  within  the  meaning 
of  the  Charitable  Trusts  Act,  1853,  s.  66,  as 
rendered  the  society  amenable  to  the  jurisdic- 
tion of  the  Charity  Commissioners;  that  the 
society  could  therefore  deal  with  the  property 
within  the  powers  of  the  memorandum  of  asso- 
ciation, and  was  entitled  to  be  registered  in 
respect  of  the  leaseholds  without  anv  restriction 
to  the  effect  that  no  disposition  of  tlie  land  was 
to  be  registered  without  the  consent  of  the 
Charity  Commissioners.  Church  Army,  In  re, 
75  L.  J.  Ch.  467  ;  94  L.  T.  559 ;  22  T.  L.  R.  428 
— C.A. 

Adminiitration— Petition— Cement  of  Charity 
Commif  sioners  —  Ezemption  —  <  *  Any  eathedral 
or  collegiate  chnreh.*'] — ^The  phrase  **  any  cathe- 
dral or  collegiate  church  "  in  section  62  of  the 
Charitable  Trusts  Act,  1853,  does  not  extend 
so  as  to  include  an  endowment,  indirectly  con- 
nected with  the  cathedral  church,  but  over 
which  the  dean  and  chapter  have  not  any 
control ;  which  does  not  form  a  portion  of  the 
capitular  estates;  and  which  is  not  held  by 
them  upon  any  trusts.  Dod's  Charity,  In  re, 
74  L.  J.  Ch.  260;  [1905]  1  Ch.  442;  92  L.  T. 
260;  53  W.  R.  314;  21  T.  L.  R.  242,  452— 
Swinfen  Eady,  J. 

The  minor  canons  of  Chester  Cathedral  were 
entitled,  independently  of  the  dean  and  chapter, 
to  the  income  of  certain  lands,  the  legal  estate 
of  which  was  not  vested  in  the  dean  and  chapter. 
The  dean  and  chapter,  however,  were  indirectly 
interested  in  this  trust,  in  so  far  as  every  in- 
crease in  the  income  of  the  trust  relieved  them, 
pro  tanto,  in  their  statutory  duty  of  maintain- 
ing the  income  of  the  minor  canons  at  a  certain 
level : — Held,  that  this  trust  was  not  covered  by 
the  exemption  in  section  62  of  the  Charitable 
Trusts  Act,  1853,  and  that  it  was  necessary, 
accordingly,  for  the  dean  and  chapter,  under 
section  17,  to  obtain  the  certificate  of  the  Charity 
Commissioners  before  they  would  be  entitled  to 
present  a  petition  for  the  administration  of  the 
trust.    lb. 


8.  Law  Officebs. 

Duty  of,  as  to  Charities— Intervention  of  Ezeon- 
tive  Chnrernment.] — It  is  the  duty  of  the  law 
of&cers  of  the  Crown  to  protect  and  not  to 
attack  charities,  or  to  prevent  their  being 
carried  into  execution  on  the  ground  of  prospec- 
tive action  by  the  Executive  or  the  Legislature. 
WaUis  V.  SoUcitor-Oeneral  for  New  Zealand, 
72  L.  J.  P.C.  37 ;  [1903]  A.C.  173;  88  L.  T.  65 
— P.C. 


CHARTER  PARTY. 

See  Shipping  and  Insubance. 


CHEMIST. 

See  Medical  Practitioner. 
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CHEQUE. 

See  Bill  of  Exchange. 


CHILDREN. 

Custody  of.]— /See  Infant  and  Husband  and 
Wife. 

Employment  ot.]—See  Masteb  and  Sbbvant. 

Illegitimate.]— <See  Bastabdy. 

Offences  against.]— £^ee  Cbiminal  Law. 


CHINA. 

See  Intebnational  Law. 


CHOSE  IN  ACTION. 

See  Assignment. 


CHURCH  and  CLEBGT. 

See  Ecclesiastical  Law. 


of  a  club,  who,  from  the  nature  of  the  case,  are 
a  perpetually  .changing  body,  are  not  liable,  in 
the  absence  of  any  rule  imposing  such  liability, 
to  pay  to  the  funds  of  the  society,  or  to  the 
trustees,  or  to  any  one  else,  any  money  beyond 
the  subscriptions  required  by  the  rules  of  the 
club  to  be  paid  so  long  as  they  remain  members. 
Hardoon  v.  Belilios  (70  L.  J.  P.O.  9;  [1901J 
A.C.  118)  distinguished.  Wise  v.  Peiyetual 
Trustee  Co,,  72  L.  J.  P.O.  81 ;  [1903]  A.C.  139  ; 
87  L.  T.  569;  51  W.  R.  241— P.O. 

Sale  of  Intoxicating   Liquor.]— fifee   Intoxi- 
cating LiQUOBS. 


CLUB. 

Power  to  Alter  Bnles— Fundamental  Objeots 
—General  Meeting— Eesolution— Validity.]— 
Where  a  club  was  instituted,  according  to  rule  2 
of  its  body  of  rules,  for  the  purpose  of  providing 
a  ground  for  pigeon-shooting,  polo,  and  other 
sports,  and  was  managed  by  a  committee 
under  the  rules,  one  of  which  required  that  any 
alteration  of  the  rules  should  be  adopted  at 
a  general  meeting  by  a  two-thirds  majority,  it 
was  held  that  pigeon-shooting  was  not  a  fxmda- 
mental  object  of  the  club,  and  that  it  was 
competent  for  the  requisite  majority  to  pass 
a  resolution  that  pigeon-shooting  should  be 
discontinued,  and  thus  to  authorise  the  com- 
mittee to  discourage  that  particular  sport. 
Thellusson  v.  Valentia  (Viscount),  76  L.  J.  Ch. 
465;  [1907]  2  Oh.  1;  96  L.  T.  657;  23  T.  L.  R. 
455— C.A. 

Increase   of   Subscription  —  Dissentient 

Member— function.]— Where  the  rules  of  a 
club  contain  no  express  provision  for  the  mak- 
ing of  amendments  or  alterations  therein,  the 
majority  of  members  assembled  in  general  meet- 
ing have  no  inherent  authority,  against  the 
wishes  of  the  minority,  to  alter  the  rules  form- 
ing the  written  contract  by  which  the  members 
are  bound ;  and  a  dissentient  member,  who  has 
declined  to  pay  an  increased  subscription,  im- 
posed at  a  general  meeting,  and  who  has  been 
consequently  posted  as  in  default,  will  be  en- 
titled to  an  injunction  to  restrain  the  com- 
mittee of  the  club  from  excluding  him  from  its 
privileges.  Harington  v.  Sendall,  72  L.  J.  Oh. 
896 ;  [1908]  1  Oh.  921 ;  88  L.  T.  323;  51  W.  R. 
463— Joyce,  J. 

Trustees  of  Club— Dissolution— Liability  of 
Members  to  Indemnify  Trustees.]- The  members 


GOALS. 

See  Weights  and  Mbasubes. 


CODICIL. 

See  Will. 


COINING. 

See  Obiminal  Law. 


COLLIEBY. 

See  Mines  and  Minebals. 


COLLISION. 

See  Shipping. 


COLONY. 

1.  statutes,  249. 

2.  General  Principles,  249. 

3.  Africa,  249. 

(1)  East  Africa,  249. 

(2)  South  Africa,  2,&(i. 

(a)  Cape  Colony,  250. 

(6)   Natal,  252, 

(c)   Transvaal,  254. 

{d)  Bechuanaland,  254. 

{e)  British  South  Africa  Co,,  255. 

(3)  West  Africa,  266. 

4.  Australia,  255. 

(a)  ComrnonweaUh  of,  255. 

(6)  New  South  Wales,  257. 

(c)  Queensland,  269. 

(<2)  South  Australia,  269. 

{e)  Victoria,  269. 

(f)  Western  Australia,  270. 
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5.  BriUak  North  America,  271. 

(a)  Dominion  of  Canada,  271. 
(h)  British  Columbia,  280, 
(c)  Manitoba,  ^2. 
((2)  Newfoundland,  282. 
(e)  Nova  Scotia,  28S, 
(/)  Ontario,  283. 
(g)  Quebec,  286. 

6.  Ceylon,  292. 

7.  C^nne2  JsZon^,  298. 

8.  C^ina,  295. 

9.  GiftrcZtor,  295. 

10.  New  Zealand,  296. 

11.  West  Indies,  SOO. 

(a)  2Vini<iad,  300. 

12.  Privy  Council  Appeals,  301. 

(a)  When  Leave  granted,  301. 
(6)  Interest,  306. 
(c)  Cos(«,  306. 
18.  Other  Matters,  306. 
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1.  Statutes. 

Anttraliaa  States.]— 7  Edw.  7  o.  7  is  ^^ 
Australian  States  Constitution  Act,  1907. 

British  Korth  America.]— 7  Edw.  7  c.  11  is 
the  British  North  America  Act,  1907. 

Colonial  Acts  Confirmation.]— 1  Edw.  7  o.  29 
{the  Colonial  Acts  Con/irmalion  Act,  1901)  con- 
firms certain  Acts  of  New  South  Wales,  Queens- 
land, and  Western  Australia. 

Colonial  Loans.]— 62  &  63  Vict.  o.  S6  is  the 
ColonicU  Loans  Act,  1899. 

Boyal  Kiger  Company.]— 62  &  63  Yiot.  c.  43 
is  the  Roycu  Niger  Uornpawy  Act,  1899. 

Transvaal  Loan.]— 7  Edw.  7  c.  87  i<  the 
Transvaal  Loan  {Guarantee)  Act,  1907. 

Uganda.]— 63  &  64  Vict.  o.  11  is  the  Uganda 
Railway  Act,  1900. 

2  Edw.  7  c.  40  is  the  Uganda  Railway 

Act,  1902. 

2.  General  Pbinciplss. 

Colonial  Laws— Bepnffnancy.]— The  "repug- 
nancy to  the  laws  of  fmgland/*  which  hy  the 
Colonial  Laws  Validity  Act,  1865,  makes  colonial 
legislation  void,  is  repugnancy  to  such  Imperial 
legislation  only  as  hy  express  terms  or  necessary 
intendment  is  made  applicahle  to  the  colony, 
and  does  not  otherwise  restrict  the  powers  of 
a  Colonial  Legislature.  Reg,  v.  Marais ;  Marais, 
Ex  parte,  71  L.  J.  P.C.  32;  [1902]  A.C.  61;  86 
L.  T.  363— P.C. 

3.  Africa. 
(1)  East  Africa. 

Zaniibar— Exterritoriality— Land  Abroad  Com- 
pnlsorily  Acquired  by  British  Ck>yemment— 
Ascertainment  of  Price— British  or  Local  Law 


—Judicial  Kotioe  of  Foreign  Law.]— By  the 
Zanzibar  Order  in  Council,  1884,  British  sub. 
jeots  in  civil  and  criminal  matters  are  to  have 
their  oases  tried  by  their  own  Consuls.  In 
bankruptcy  or  on  death  their  property  is  to  be 
administered  according  to  British  law,  and 
their  houses  may  not  be  entered  by  the  Zanzibar 
authorities  without  the  Consults  permission : — 
Held,  that  these  privileges  do  not  confer  on 
land  purchased  by  a  British  subject  the  cha- 
racter of  absolute  exterritoriality,  and  that  the 
incidents  of  such  land  are  governed  by  the  law 
of  its  site.  Consequently,  when  the  land  is 
compulsorily  taken  by  the  British  Government 
under  the  Indian  Land  Acquisition  Act,  1894, 
the  owner  is  not  entitled  to  compensation  for 
the  value  of  the  buildings  erected,  without 
lawful  authority,  on  behalf  of  the  Government 
thereon,  before  the  notice  to  treat,  that  being 
the  rule  of  the  Mohammedan  law  which  pre- 
vails in  Zanzibar.  Secretary  of  State  for 
Foreign  Affairs  v.  Charlesworth,  Pilling  d  Co., 
70  L.  J.  P.C.  25 ;  [1901]  A.C.  373;  84  L.  T.  212 
—P.C. 

Although  by  virtue  of  the  treaty  grant  the 
British  Sovereign  becomes  an  authority  in 
Zanzibar,  exercising  powers  independently  of 
the  Sultan,  Zanzibar  remains  foreign  territory, 
and  the  British  Sovereign  acts  in  all  respects 
as  a  Zanzibar  authority;  and  a  British  Judge 
acting  within  these  limits  is  a  Zanzibar  Judge, 
and  bound  to  take  judicial  notice  of  the  Zanzi- 
bar law,  and  not  to  treat  that  law  as  mere 
matter  of  evidence.    lb. 

The  Indian  Land  Acquisition  Act,  1894,  pro- 
vides that  land  required  by  the  Government  is 
to  be  taken  at  its  market  value  on  a  given  day, 
!  and  that  the  Court  is  not  bound  to  give  more 
I  because  the  object  for  which  it  is  taken  is 
likely  to  increase  the  value,  or  less  because  the 
same  object  is  likely  to  add  to  the  value,  of  the 
owner^s  remaining  land : — Held,  that  the  prob- 
able efEects  of  a  railway  are  not  to  be  taken 
into  consideration,  except  to  the  extent  to 
which  it  is  shewn  that  such  speculations  had 
actually  affected  the  market  price.    lb. 

(2)  South  Africa. 
(a)  Cape  Colony. 

War  Contribution.]- 3  Edw.  7  c.  27  is  the 
South  African  Loan  and  War  Contribution  Act, 
1903. 

Crown  Liabilities  Act,  1888.]— The  Crown 
Liabilities  Act,  1888,  of  the  Cape  of  Good  Hope, 
which  gives  power  to  sue  the  Prime  Minister, 
does  not  confer  the  power  on  any  Court  of 
making  a  declaration  of  right  against  the  Crown. 
Cook  V.  Sprigg,  68  L.  J.  P.C.  144;  [1899]  A.C. 
672;  81  L.  T.  281— P.C. 

Deed  of  Family  Arrangement— Prohibition  of 
Alienation  —  Tideicommissnm  Conditionals  — 
Kortra^e.] — A  husband  and  wife,  who  were 
married  in  community,  in  an  instrument  dated 
1881  declared  to  have  bequeathed  a  sixth  share 
of  a  farm  to  a  son  **  for  the  sum  of  300Z.  sterling 
with  interest  at  six  per  cent,  per  annum,  but 
after  the  death  of  the  first  dying  of  us  the 
interest  shall  be  decreased  to  three  per  cent. 
The  said  ground  shall  never  be  sold  or  parted 
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with  in  favour  of  a  stranger,  but  shall  per- 
manently remain  among  legal  heirs.  This  be- 
quest shall  be  attached  to  the  deed  of  transfer/' 
This  document  was  treated  not  as  a  bequest, 
but  as  a  contract  for  sale,  and  the  father  and 
son  made  the  declaration  required  by  law  of 
purchasers  and  sellers,  and  paid  the  transfer 
duty.  The  land  was  demarcated,  and  possession 
taken  by  the  son.  After  the  father's  death  his 
executors  executed  a  transfer  acknowledging 
the  payment  of  the  purchase-money.  The  son 
executed  mortgages  of  the  property,  and  the 
mortgagees  had  notice  of  the  instrument  of 
1881: — Heldf  that  the  mortgages  being  mere 
charges,  not  passing  the  dominium^  were  not  a 
breach  of  the  prohibition  of  alienation  in  the 
instrument  of  1881,  inasmuch  as  the  charge 
imposed  by  a  mortgage  can  only  be  enforced 
by  a  judicial  sale,  and  until  such  sale  the 
property  cannot  be  said  to  have  been  sold  or 
disp<»ed  of.  Josef  v.  Mulder,  72  L.  J.  P.O.  60; 
[1903]  A.C.  190;  88  L.  T.  72— P.C. 

Insolyeney— Beoored  Orediton— Bagiitration— 
Prefisreiiee.] — By  the  law  of  the  Cape  of  Good 
Hope  the  priorities  of  secured  creditors  in  an 
insolvency  are  determined  not  by  the  dates  of 
execution  and  registration  of  the  several  secu- 
rities, but  by  the  dates  of  the  actual  debts 
under  such  securities.  Thus,  a  security  earlier 
in  point  of  date,  but  under  which  no  advance 
has  been  made,  must  give  place  to  one  which 
was  later,  but  given  for  an  actual  advance. 
Standard  Bank  of  South  Africa  v.  Heydenrych, 
76  L.  J.  P.C.  73 ;  [1907]  A.C.  336 ;  97  L.  T.  148 ; 
23  T.  L.  R.  679— P.C. 

Land— Title — Terms  of  Grant— Boundary— 
Diagram  —  Ineoniisteney  between  Grant  and 
Diagram.] — Where  a  diagram  attached  to  a 
grant  of  land  contradicts  the  imambiguous  text 
of  the  title  it  must  give  way  to  the  text ;  and 
although  by  proclamation  before  a  title  can  be 
granted  there  must  be  a  diagram,  the  proclama- 
tion gives  the  diagram  no  independent  authority 
as  limiting  the  terms  of  the  grant.  Home  v. 
Struben,  71  L.  J.  P.C.  88;  [1902]  A.C.  454;  87 
L.  T.  1— P.C. 

Lands  for  Railway  Purposes — Claim  to  tako— 
Compensation— Oonstmction  of  Statute.] — It  \a  a 
sound  canon  of  construction  that  an  intention 
to  take  away  property  without  compensation 
should  not  be  imputed  to  a  legislature  unless  it 
be  expressed  in  unequivocal  terms.  {Western 
Counties  Eailway  v.  Windsor  and  Annapolis 
Railway,  7  App.  Cas.  178,  followed.)  Where 
it  appeared  that  road  commissioners  claimed 
to  expropriate  without  compensation  the  re- 
spondent's land  for  railway  purposes  on  the 
ground  that  section  11  of  Act  IX.  of  1858 
effected  a  transfer  to  them  of  the  rights  derived 
by  the  Government  from  the  Proclamation  of 
1813,  and  extended  those  rights  so  as  to  be 
applicable  to  the  present  case,  —  Held,  that 
section  11  must  receive  a  strict  construction. 
Its  language  was  satisfied  by  the  transfer  of  the 
existing  powers  without  any  extension  thereof. 
It  would  require  a  more  direct  expression  of 
intention  to  create  such  a  new  power  of  expro- 
priation for  railway  purposes  without  compensa- 
tion as  was  claimed.  Commissioner  of  Public 
Works  (Cape  Colony)  v.  Logan,  72  L.  J.  P.C. 
91 ;  [1903]  A.C.  355  ;  88  L.  T.  779— P.C. 


(/>)  Natal. 


Contract— Fraud  inducing  Contract— Xoman 
Law— Actio  doll— Time  wUbin  which  Action 
must  be  brought.]  —  Although  by  the  strict 
Boman  law  a  person  induced  by  fraud  to  enter 
into  a  contract  is  put  to  his  election  between  an 
actio  redhibitoria  to  set  aside  the  contract  and 
an  actio  quanti  minoris  for  the  difference 
between  what  he  ought  to  have  had  and  what 
he  has  had — a  limit  of  time  for  bringing  either 
action  being  imposed — an  actio  doli  will  still  lie 
after  the  lapse  of  such  time,  where  the  same 
fraud  which  has  induced  the  contract  has 
operated  to  deprive  the  plaintiff  of  his  other 
remedies.  Douglas  v.  Sander,  71  L.  J.  P.C.  91 ; 
[1902]  A.C.  437  ;  86  L.  T.  633 ;  50  W.  R.  676— 
P.C. 

Qucere,  whether  an  action  of  deceit  in  Natal 
is  restricted  by  the  conditions  stated  in  the 
text  of  the  Roman  law.    76. 

Court  — Special— <<  Acting*'  Judge— Jurisdic- 
tion.]— An  "acting"  Judge  appointed  by  the 
Governor  at  the  request  of  the  Chief  Justice 
under  the  Natal  Special  Court  Act,  1900,  s.  28, 
is  a  Judge  of  the  Supreme  Court  during  the 
currency  of  his  conmiission.  Reg.  v.  Marais ; 
Marais,  Ex  parte,  71  L.  J.  P.C.  32;  [1902]  A.C. 
51 ;  85  L.  T.  363— P.C. 

Husband  and  Wife— Community  of  Ooods — 
Post  -  nuptial  Contract  —  Begistration.]  —  The 
effect  of  section  7  of  Law  22  of  1863  (Natal), 
which  provides  that  persons  married  in  Soutn 
Africa  may,  by  registration,  bring  themselves 
within  that  law  and  thereby  prevent  conmiunity 
of  goods  attaching  to  their  marriage,  is  impera- 
tive for  all  purposes,  and  a  post-nuptial  contract 
and  bond  executed  in  pursuance  thereof  pur- 
porting to  abolish  community  of  goods  between 
the  spouses  parties  thereto,  held,  in  the  absence 
of  registration,  to  be  inoperative.  Taylor  v. 
Sturrock,  69  L.  J.  P.C.  29 ;  [1900]  A.C.  225 ;  82 
L.  T.  97— P.C. 

Joint  Will  of  Spouses— Construction.]— By  a 
joint  will  husband  and  wife,  between  whom 
community  of  goods  subsisted,  provided  that  as 
soon  as  convenient  his  estate  and  effects  should 
be  realised,  and  as  soon  as  might  be  after  the 
testatrix's  death  certain  specific  legacies  should 
be  paid,  and  the  residue  of  her  effects,  should 
she  survive  the  testator,  divided;  but  that  in 
the  event  of  her  predeceasing  her  husband  the 
residue  should  be  divided  as  soon  as  convenient 
after  the  testator's  death.  The  wife  survived 
the  husband.  There  were  no  specific  legacies, 
and  the  wife  gave  a  life  interest  to  her  husband 
in  her  residue : — Held,  that  the  husband's 
legacies  were  not  postponed  until  after  the 
death  of  the  testatrix,  but  were  pa3rable  im- 
mediately,   lb. 

Land— Fraudulent  Sale— Title  of  ITnrwis- 
tered  Purchaser  to  Sue  to  Set  Aside.]— The 
Roman-Dutch  law  of  Natal,  which  requires 
proof  of  dolus  to  set  aside  a  completed  purchase 
in  favour  of  an  earlier  contract,  is  practically 
the  same  as  the  English  law  relating  to  similar 
questions.  S.  sold  a  piece  of  land  in  Natal  to 
tne  respondent,  and  received  the  purchase- 
money  and  handed  over  the  title  deeds,  but  the 
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respondent's  title  was  never  registered  in  Natal, 
and  no  formal  transfer  to  him  was  made.  S. 
died,  and  the  appellant  Crowly,  professing  to 
act  as  S.'s  executor,  sold  the  land  to  the  other 
appellant,  nnder  an  order  of  the  Court  which 
was  improperly  obtained  by  the  suppression  of 
material  facts:— HtfW,  that,  although  by  the 
law  of  Natal  a  purchaser  of  land  is  not  con- 
sidered to  be  the  owner  until  a  regular  legal 
transfer  has  been  made  to  him,  but  only  to  have 
a  contractual  claim  against  the  vendor,  yet  that 
the  respondent  was  in  a  position  to  bring  an 
action  to  set  aside  the  sale.  Crowly  v.  Berg- 
theil,  68  L.  J.  P.O.  81 ;  [1899]  A.C.  374 ;  )80  L.  T. 
428— P.O. 

Licensing  Law— Deeision  of  Town  Cooneil— 
AppMl  —  Certiorari.] — It  is  not  sufficient  to 
sustain  an  application  for  a  writ  of  certiorari 
to  bring  up,  for  the  purpose  of  quashing,  an 
order  of  the  town  councU,  to  whom  alone  an 
appeal  is  given  by  statute  ^om  the  decision  of 
the  licensing  officer,  that  such  officer  is  also 
clerk  to  the  town  council,  not  being  a  member 
thereof.  Vauda  v.  Newcastle  Corporation,  68 
L.  J.  P.C.  39 ;  [1899]  A.C.  246 ;  79  L.  T.  600— 
P.C. 

Lnnatie — Power  of  Attorney— Mortgage  Bond 
Ezeented  nnder  Power  of  Attorney — Aet  done 
before  Official  Declaration  of  Insanity— Ignorance 
of  otlier  Party  to  Contract.] — By  the  Roman- 
Dutch  law,  which  prevails  in  Natal,  the  acts  of 
an  insane  person,  even  before  he  has  been 
judicially  declared  to  be  insane  or  a  curator 
appointcKl,  are  absolutely  void  and  not  merely 
voidable,  and  are  not  made  valid  by  ignorance 
of  the  insanity  on  the  part  of  the  person  with 
whom  the  lunatic  purported  to  deal.  But  a 
person  may  become  a  negotiorum  gestor  for  a 
lunatic  without  any  mandate,  and  may  recover 
all  sums  legitimately  expended  on  behalf  of 
such  lunatic.  Molyneux  v.  Natal  Land  and 
Colonisation  Co.,  74  L.  J.  P.C.  108 ;  [1905]  A.C. 
555;  93  L.  T.  59 ;  21  T.  L.  R.  645— P.C. 

Mines— Soyalties — Coal  Mines  Worked  before 
Mines  Act,  1899.]— No  royalty  is  due  to  the 
Crown  in  respect  of  coal  raised  after  the  passing 
of  the  Natal  Mines  Act,  1899,  from  collieries 
owned  and  worked  under  legislative  authority 
lief  ore  the  passing  of  the  Act.  Dundee  Coal 
Co.  V.  Minister  of  Agriculture  of  Natal,  75 
L.  J.  P.C.  90;  [1906]  A.C.  511 ;  95  L.  T.  316— 
P.C. 

By  section  2  of  the  Natal  Mines  Act,  1899, 
the  repeal  thereby  effected  of  earlier  laws  and 
proclamations  is  not  to  affect  any  right,  title, 
interest,  or  privilege  acquired  under  any  such 
law  or  procLamation.  By  section  25  rnining  is 
prohibited  from  Crown  lands  unless  they  be 
registered  under  the  Act  or  otherwise  lawfully 
held  under  previous  laws  or  proclamations. 
Section  41  imposes  a  royalty  on  minerals  ex- 
tracted from  Crown  lands  under  licences  granted 
in  accordance  with  the  Act,  and  section  42 
extends  the  liability  to  private  lands: — Held, 
that  the  appellants,  who  were  owners  of  mines 
before  the  Act  of  1899,  and  whose  title  was 
affirmed  by  previous  legislation,  were  not  liable 
to  pay  any  royalty  under  the  Mines  Act,  1899. 
Jb. 

Will  — Constmetion— Bequest  to  Children  — 


Snbstitntion- Fideicommissum.]— The  rule  of 
Roman  law  in  force  in  the  colony  of  Natal, 
that  where  a  parent  has  appointed  children  or 
remoter  descendants  as  heirs,  and  directed  that 
on  their  death  their  share  should  go  over  to 
another,  such  going  over  or  substitution  is 
subject  to  the  tacit  condition  that  the  deceased 
child  left  no  issue,  is  confined  to  the  case  of 
fideicommissary  substitutions,  and  has  no  ap- 
plication to  direct  or  ordinary  substitution. 
Oalliers  v.  Rycroft,  69  L.  J.  P.C.  124;  [1901] 
A.C.  130;  83  L.  T.  179— P.C. 

A  testator  gave  all  his  estate  to  his  wife  for 
the  benefit  of  herself  and  his  children  during 
her  life,  and  after  her  death  directed  that  the 
same  should  be  equally  divided  among  his 
children,  or  such  of  them  as  might  then  be 
alive.  One  of  the  sons  died  before  his  mother, 
leaving  a  wife  (to  whom  he  left  all  his  property) 
and  one  son  : — Held,  that  neither  the  wife  nor 
the  8on*s  son  was  entitled  to  the  son's  share, 
which  was  to  be  equally  divided  among  the 
testator's  other  children.    lb. 


(c)  Transvaal. 

Jndffment  of  High  Court  before  Annexation— 
Appesl.] — Section  16  of  the  Proclamation 
(Transvaal)  No.  14  of  1902  gives  no  right  of 
appeal  where  none  existed  before,  and  no  appeal 
is  allowed  to  the  Supreme  Court  of  the  Trans- 
vaal from  a  decree  of  the  High  Court  of  the 
Republic  from  which  at  the  time  there  was  no 
appeal  to  any  higher  tribunal.  African  Oold 
Recovery  Co.  v.  Hay,  78  L.  J.  P.C.  108 ;  [1904] 
A.C.  438 ;  91  L.  T.  214 ;  20  T.  L.  R.  598— P.C. 

Patent— Jurisdiction.]— The  Transvaal  Patent 
Act,  No.  6  of  1887,  gave  jurisdiction  to  the 
High  Court  of  the  late  Republic  to  order  the 
cancellation  of  a  patent  in  an  action  to  which 
the  Attorney-General  was  not  a  party,    lb. 

Patent  Canedlation.]— The  High  Court  of  the 
Transvaal  Republic  had  power  under  the  Trans- 
vaal  Patent  Act,  No.  6  of  1887,  ss.  29  to  31,  to 
cancel  a  patent  in  an  action  to  which  the 
Attorney-General  was  not  a  party.    lb. 

(d)   BeCHU  AN  ALAND. 

Mining  Claim — ^Bnles  and  Begnlations  of  Com- 
pany—Prospectin|r  Licence— Begistration— For- 
feiture.]— The  mming  rights  conferred  by  a 
certificate  of  registration  of  the  appellant  com- 
pany held  not  to  be  equivalent  to  a  lease  of  the 
block  referred  to  in  the  certificate  or  to  fall 
imder  any  category  known  to  the  Roman-Dutch 
!  law,  but  to  be  simply  a  matter  of  contract. 
Although  under  the  prospecting  licence,  which 
is  the  first  step  in  the  acquisition  of  mining 
rights,  no  rent  is  payable,  and  Rule  8  only  pro- 
vides for  forfeiture,  on  breach  of  the  conditions, 
of  the  licence  and  the  rights  acquired  there- 
under, and  there  is  no  express  rule  imposing 
forfeiture  for  non-payment  of  rent,  yet  such 
forfeiture  is  necessarily  implied,  and  particu- 
larly in  rule  51,  which  enables  the  resident 
manager  to  condone  a  forfeiture  "  on  payment 
of  all  rents,  dues,  fees  and  fines  then  due." 
Tati  Concessions  v.  Hepple,  74  L.  J.  P.C.  92 ; 
[1905]  A.C.  139;  92  L.  T.  245;  21  T.  L.  R.  260 
-P.C. 
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Proolamation  of  Soyereignty,  1891— Oonoes- 
•ioxu  by  Vatiye  Chiefi  before  Proclamation— 
Conceseioiu  Court— Power  to  Modify  Previous 
Coaceesioxii.] — The  appellants  were  the  holders 
of  a  concession  granted  by  native  chiefs  to  their 
predecessor  in  title.  The  concession  gave  to 
the  grantee  the  right  to  search  for  and  win 
precious  stones,  gold,  silver,  platinum,  and 
other  minerals,  over  an  area  or  areas  chosen  by 
the  grantee  not  exceeding  in  the  aggregate  four 
hundred  square  miles.  The  grantee,  in  con- 
sideration of  the  punctual  payment  of  rent  and 
royalty,  was  to  be  *'  entitled  to  convert  to  his 
own  use  aU  precious  stones  and  all  minerals 
whatsoever  found  within  the  limits  of  the  con- 
cession or  demise.''  By  proclamation  of  1891, 
the  territory  in  which  the  concession  lay,  up  to 
that  time  a  protectorate  only,  was  annexed  to 
the  Grown.  In  1893  the  Bechuanaland  Con- 
cessions Court  was  constituted  to  decide  upon 
"the  validity  and  scope"  of  concessions  by 
native  chiefs  made  before  1891.  The  Court 
allowed  the  appellants'  claim  "subject  to  all 
laws  and  regulations  "  in  force  in  the  territory. 
Those  laws  and  regulations  were  contained  in  a 
proclamation  of  1889,  which  excluded  the  right 
to  precious  minerals.  The  Supreme  Court  held 
that  the  appellants  were  not  entitled  to  the 
precious  minerals: — Held^  that  the  decision 
operated  as  a  modification  and  not  an  extinc- 
tion of  the  concession,  and  was  within  the 
powers  of  the  Court ;  that  the  right  to  prospect 
was  not  exclusive,  and  could  be  exercised  effec- 
tively though  not  exclusive,  and  that  the  right 
to  other  than  the  precious  minerals  was  not 
affected.  Vilander  Concessions  Syndicate  v. 
Cape  of  Qood  Hope  Qovemment^  76  L.  J.  P.C. 
47  ;  [1907]  A.C.  ife ;  96  L.  T.  275 ;  23  T.  L.  B. 
298— P.O. 

(«)  British  South  Africa  Company. 

Killing— notation  of  Claims— Kining  Be^- 
lations.]— There  is  a  "  flotation  "  of  the  mining 
claims  of  a  syndicate  on  their  disposal  at  a 
profit  to  a  substantial  company;  and  there  is 
nothing  in  the  mining  regulations  of  the  British 
South  Africa  Co.  which  were  in  force  in  1894  to 
require  a  different  construction  of  the  word. 
Torva  Exploring  Syndicate  v.  Kelly^  69  L.  J. 
P.C.  115;  [1900]  A.C.  612;  83  L.  T.  34— P.C. 


3.  West  Africa. 

Sierra  Leone— Crown  STiits  Aet.]— The  Crown 
Suits  Act,  1855,  deals  only  with  proceedings  in 
the  United  Kingdom,  and  has  not  been  im- 
ported into  the  colony  of  Sierra  Leone  by  the 
ordinance  of  November  10,  1881.  Johnson  v. 
Begem,  73  L.  J.  P.C.  113 ;  [1904]  A.C.  817 ; 
91  Ji.  T.  234 ;  58  W.  R.  207 ;  20  T.  L.  R.  697— 
P.C. 


4.  Australia. 

(a)  Commonwealth  of. 

Coxutitutional  Aet.]— 63  &  64  Vict.  o.  12  is  the 
Commonwealth  of  Australia  Constitution  Act. 

Legiilation  of  Separate  States— Appeal  to  the 
Xing  in  Connoil  from  State  Courts.]— Sections 


73  and  74  of  the  Commonwealth  of  Australia 
Constitution  Act,  1900,  have  not  deprived  and 
do  not  authorise  the  Commonwealth  Parliament 
to  deprive  the  subject  of  the  right  to  appeal  to 
his  Majesty  in  Council,  theretofore  possessed, 
from  decisions  of  the  Courts  of  the  several 
States.  Webb  v.  OuUrim,  76  L.  J.  P.C.  25 ; 
[1907]  A.C.  81;  95  L.  T.  850;  23  T.  L.  R.  147 
—P.C. 

An  officer  of  the  Commonwealth  is  liable  to 
assessment  in  respect  of  his  official  salary  for 
income  tax  imposed  by  the  Legislature  of  the 
State  in  which  he  is  resident.  D*Emden  v. 
Pedder  (1  Comm.  L.  R.  91)  and  Deakin  v. 
Webb  (1  Comm.  L.  R.  585)  overruled.    lb, 

Commonwealtli  CuBtoms — Breaking  of  Cnstoms 
Seals.] — By  section  127  of  the  Commonwealth 
Customs  Act,  1901,  ships'  stores  are  only  to  he 
used  (except  as  prescribed)  for  passengers  and 
crew  and  for  the  ship's  service  after  her  depar- 
ture from  her  last  port  of  departure  in  the  Com- 
monwealth,  and  a  penalty  is  attached  to  breach 
of  the  section.  By  section  192  goods  sealed  by 
a  Customs  officer  are  not  to  be  opened  without 
authority,  and  if  a  ship  enters  a  port  with  such 
seal  broken  the  master  is  liable  to  a  penalty. 
Where  such  seals  are  broken  between  the  arrival 
of  a  vessel  in  one  port  and  her  arrival  in  another, 
both  penalties  are  incurred,  whether  or  not  they 
were  broken  in  territorial  waters  or  on  the 
seas.  Peninsular  and  Oriental  Steam  Naviga- 
tion Co,  V.  Kingston,  72  L.  J.  P.C.  123;  [1903] 
A.C.  471 ;  89  L.  T.  222 ;  9  Asp.  M.C.  433— P.C. 

Cuftoms  and  Ezoise  Duties— Imposition— 
Exclusiye  Powers  of  Goxnmonwealth  Parlia- 
ment—Powers of  State  Parliaments— Prefer- 
enee  of  One  State  oyer  Another.] — ^By  section  51 
of  the  Commonwealth  of  Australia  Constitution 
Act,  1900,  the  Commonwealth  Parliament  has 
powers  with  respect  to  taxation,  but  not  so  as 
to  discriminate  between  States  or  parts  of 
States.  By  section  90 :  "On  the  imposition  of 
uniform  duties  of  customs  the  power  of  the 
Parliament  to  impose  duties  of  customs  and  of 
excise  .  .  .  shaU  become  exclusive  .  .  .  and 
all  laws  of  the  several  States  imposing  duties 
of  customs  and  excise  .  .  .  shall  cease  to  have 
effect."  By  section  99 :  **  The  Commonwealth 
shall  not  .  .  .  give  preference  to  one  State 
or  any  part  thereof  over  another  State  or  any 
part  thereof  " : — Held,  that  the  Parliament  can 
make  a  Tariff  Act  retroactive  and  impose 
duties  from  the  date  of  the  preceding  resolu- 
tion ;  that  section  90  does  not  proMbit  the 
Parliament  from  imposing  duties  of  Excise 
until  uniform  duties  of  Customs  have  been 
imposed ;  that  there  is  no  inconsistency  in  the 
co-existence  of  Excise  duties  imposed  by  the 
Commonwealth  and  similar  duties  imposed  by 
the  States  even  in  the  interval  between  the 
resolution  passed  by  the  Commonwealth  Par- 
liament and  the  Act  giving  effect  thereto.  By 
section  5  of  the  Excise  Tariff,  1902,  no  duties 
are  to  be  imposed  on  goods  on  which  Customs 
or  Excise  duties  have  been  imposed  by  State 
legislation  or  on  which  no  Excise  duty  was  in 
any  State  previously  payable : — Held,  that  this 
constituted  no  discrimination  between  the 
States  within  the  meaning  of  sections  51  and 
99  of  the  Commonwealth  Constitution  Act, 
the  inequality  arising  not  from  the  action  of 
the  Parliament,  but  from  the  inequalities  of 
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the  duties  previously  imposed  by  the  States 
themselves.  Colonial  Sugar  Refining  Co.  v. 
Irving,  75  L.  J.  P.O.  64;  [1906]  A.C.  360; 
94  L.  T.  387 ;  22  T.  L.  R.  405— P.O. 


(6)  New  South  Wales. 

Bankniptey— Anxralment  of  Aet  of  Bankruptey 
— Evidonce — Bulef.]  —  The  statutes  of  New 
South  Wales  empower  a  Judge  iu  his  discretion 
to  refuse  to  follow  up  an  act  of  bankruptcy  by 
issuing  a  sequestration  order,  but  give  him  no 
jurisdiction  to  annul  an  act  of  bankruptcy  or 
to  declare  that  it  was  never  conmiitted.  King 
V.  Henderson,  67  L.  J.  P.O.  134 ;  [1898]  A.0. 720 ; 
79  L.  T.  37 ;  47  W.  R.  157— P.O. 

The  power  of  the  Court  to  frame  rules  is 
limited  to  rules  "  for  the  purpose  of  regulating 
any  matter  imder"  the  principal  Act.  The 
5l8t  rule,  which  purports  to  confer  a  power  to 
annul  an  act  of  bankruptcy,  is  no  such  "  regu- 
lation," and  is  ultra  vires.    lb. 

Civil  Serrant— Peniioii— Serviee  Continaout 
or  Interrupted.] — ^To  entitle  a  Civil  servant  to 
a  pension  under  the  New  South  Wales  Civil 
Service  Act,  1884,  continuous  service  is  not 
necessary,  and  two  periods  separated  by  an 
interval  may  be  counted  together  to  ascertain 
the  amount  to  be  allowed.  But  the  service 
must  be  salaried,  and  persons  employed  by  the 
Government  and  paid  separately  for  each  piece 
of  work  are  not  entitled  to  reckon,  for  purposes 
of  pension,  the  period  of  such  employment. 
Walker  v.  Simpson,  72  L.  J.  P.C.  68 ;  [1908] 
A.C.  208;  88  L.  T.  306— P.C. 

Crown  Lands — Conditional  Purehas^— Non-fiil- 
filment  of  Conditions— Forfoitare.] — ^The  Crown 
Lands  Act,  1884,  which  repealed  certain  previous 
legislation,  provided  that  complaints  or  ques- 
tions as  to  the  non-fulfilment  of  conditions 
attached  to  conditional  purchases  should,  after 
enquiry,  be  reported  upon  by  local  land  boards 
to  the  Minister.  Section  20  provided  that  the 
decision  on  such  questions  by  the  boards  should, 
after  investigation  in  open  Court,  imless  ap- 
pealed from,  be  final.  The  Crown  Lands  Act, 
1889,  established  a  Land  Court  for  the  hearing 
of  appeals  and  for  other  purposes: — Held,  that 
the  Act  of  1889  did  not  take  away  the  power  of 
the  Minister  to  declare  a  forfeiture,  and  that  the 
land  board  had  no  judicial  discretion  to  refuse 
to  decide  in  favour  of  a  forfeiture,  as  the  question 
was  one  purely  of  fact.  Att.-Oen.  for  New  South 
Wales  V.  Walters,  67  L.  J.  P.C.  36;  [1898]  A.C. 
460;  78  L.  T.  272— P.C. 

Forfeiture  —  Provisional  Beyersal — Ap- 
peal— Special  Case.]  The  provisional  reversal 
under  section  3  of  the  Crown  Lands  Amendment 
Act,  1891,  of  a  forfeiture  of  a  conditional  pur- 
chase of  lands  imder  the  Crown  Lands  Act,  1884 
(though  itself  subsequently  revoked),  prevents 
the  lands  from  being  dealt  with  as  Crown  lands 
after  the  date  of  such  provisional  reversal  till 
its  revocation.  A  decision  of  the  Supreme 
Court  upon  a  Special  Case  stated  by  the  local 
Court,  on  an  appeal  from  a  local  Land  Board, 
under  the  Crown  Lands  Act,  1889,  is  final  and 
conclusive,  and  the  question  cannot  be  re-opened 
in  any  subsequent  proceedings  between  the 
VOL.   I. 


parties.  Oamsey  v.  Flood,  67  L.  J.  P.C.  131 ; 
[1898]  A.C.  687 ;  78  L.  T.  80a-P.C. 

AppUoation  for  Additional  Oonditional 

Purohas^— Beserration  for  a  Publio  Purpose— 
Beforyation  for  Speoifted  Porpoiot— InTalidity  of 
Application.]— By  the  Crown  Lands  Act,  1884, 
s.  102,  where  land  is  reserved  by  notification  for 
a  public  purpose,  and  such  notification  is  re- 
voked, such  land  is  not  to  be  sold  until  sixty 
dajrs  after  the  revocation.  By  the  Crown  Land^ 
Act,  1895,  ss.  10  and  11,  notification  of  the  set- 
ting  apart  of  lands  for  holdings  of  a  specified 
character  is  not  to  prevent  such  lands  from 
becoming  available  for  certain  applications 
made  within  forty  days  of  the  notification : — 
Held,  that  there  is  no  inconsistency  between 
the  two  statutes,  as  they  deal  v^th  reservations 
of  land  for  difierent  purposes;  and  lands  re- 
leased under  section  102  of  the  Act  of  1884  and 
set  apart  under  the  Act  of  1896,  s.  10,  are  sub- 
ject to  the  double  disability,  and  not  available 
for  applications  until  after  the  expiration  of  the 
sixty  days  under  the  former  Act.  Colless  v. 
Mimster  of  Lands  (68  L.  J.  P.C.  9 ;  [1899]  A.C. 
90)  followed.  New  South  Wales  Minister  for 
Lands  v.  Harrington,  68  L.  J.  P.C.  60;  [1899] 
A.C.  408 ;  80  L.  T.  604— P.C. 

Oeeupation  Licenee  Renewal— Srroneouf 

Notice    of    Non-Benewal— Subsequent    Inyalid 

Leases.] — ^The  appellant,  the  holder  of  occupa- 
tion Ucences  of  Crown  Lands,  applied  to  the 
Minister  for  Lands  for  a  re-appraisement  of  the 
areas  comprised  in  the  Ucences.  Before  the  re- 
appraisement  a  notification  was  published  that 
where  licence  fees  had  not  been  paid  within 
sixty  days  thereof  Ucences  should  be  deemed 
not  to  have  been  renewed,  and  the  appellant's 
Ucences  were  specified  at  the  old  rates;  and 
after  the  expiration  of  the  sixty  days  the 
Minister  inserted  by  error  a  notice  in  the 
Gazette  that  the  appellant's  Ucences  had  not 
been  renewed.  Subsequently,  and  before  the 
Minister's  approval  of  the  re-appraisement, 
the  appellant  paid  the  Ucence  fees  at  the  old 
rates  into  the  Treasury  to  a  suspense  account. 
The  new  appraisements  were  made  and  accepted 
by  the  Minister,  who  also  approved  the  reversal 
of  the  "  non-renewal "  of  the  Ucences.  Later,  a 
notice  appeared  in  the  Gazette  of  the  new  ap- 
praisements, and  the  appellant,  who  had  re- 
mained in  possession,  paid  the  difference  between 
the  old  and  the  revised  Ucence  fees.  After  the 
Minister's  approval,  but  before  the  pubUcation 
in  the  Gazette,  the  respondent  appUed  for  and 
obtained  annual  leases  of  part  of  the  appellant's 
holding: — Held,  that  the  respondent's  leases 
were  invaUd,  as  the  lands  were  already  under 
lease  or  Ucence  within  the  meaning  of  the 
Crown  Lands  Act,  1884,  when  they  were 
granted;  that  the  notice  in  the  Gazette  an- 
nouncing the  new  appraisements  was  the  first 
and  only  notice  which  compUed  with  the 
requirements  of  section  81,  sub-section  2  of 
that  Act,  and  that  the  appellant  could  not  be 
treated  as  in  default  until  after  sixty  days  from 
the  date  thereof;  that  the  29th  section  of  the 
Act  of  1889,  re()uiring  that  pending  re-appraise- 
ment the  previous  fee  should  be  paid,  had  no 
appUcation  to  a  re-appraisement  made  at  the 
wiSl  of  the  Minister ;  and  that  by  the  Act  of 
1891,  ss.  3  and  6,  the  Minister  might  revei*se  or 
waive  any  forfeiture  already  incurred.    G'Keefe 
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V.  MaUme,  72  L.  J.  P.O.  73;  [1908]  A.C.  866; 
88  L.  T.  644^P.O. 

Beiervation  by  tlie  Crown— Eflbot  of  Sub- 

•oqnent  Grant  by  Crown  without  Befomttion.]— 
In  1880  the  "  Trustees  of  the  Clergy  and  School 
Lands  in  the  Colony  of  New  South  Wales,"  a 
body  incorporated  by  royal  charter,  conveyed 
to  D.,  the  predecessor  iii  title  of  the  respon- 
dents, thirty-six  acres  of  land  expressed  to  be 
bounded  "by  the  water  of  Port  Jackson  Har- 
bour." In  the  grant,  however,  of  the  land  by 
the  Crown  to  the  corporation  there  was  an 
exception  of  so  much  thereof  "  as  may  be  with- 
in 100  feet  of  high  water  mark";  and  this 
grant  and  exception  were  recited  in  the  con- 
veyance to  D.  The  corporation  having  been 
dissolved,  the  Crown  in  1840  granted  the  land 
— stated  to  be  thirty-six  acres — to  the  respon- 
dents* predecessor  in  title.  There  was  no  men- 
tion in  the  grant  of  the  exception  of  the  hundred 
feet  of  sea-front,  and  if  that  space  had  been 
excepted  the  land  would  have  been  less  than 
thirty-six  acres: — Held,  that  the  respondents 
were  entitled  to  the  land  without  exception  of 
the  sea-front,  as  the  grant  of  1840  was  so  worded 
as  to  remove  the  doubt  as  to  D.'s  title  to  the 
land  as  far  as  the  water*s  edge.  Att-Oen,  for 
New  South  Wales  v.  Dickson,  73  L.  J.  P.C.  48; 
[1904]  A.C.  273;  90  L.  T.  213— P.C. 

Crown  Lease— Joint  LeMoos— Abandon- 
ment by  One  of  Interest  in  the  Lease— Conduct 
Amounting  to  Agreement  or  Licence.] — The 
respondent  was  one  of  three  lessees  of  a  mining 
lease.  He  acquired  the  interest  of  one  of  his 
co-lessees,  and  the  third,  in  a  letter  which  was 
proved  by  secondary  evidence,  said  "  I  am  out 
of  it,"  and  in  a  subsequent  letter,  referring  to  a 
notice  of  cancellation  for  non-observance  of  the 
terms,  wrote,  "  I  am  not  able  to  do  anything." 
The  respondent  succeeded  in  avoiding  cancella- 
tion, and  subsequently  foimd  aU  the  money  for 
working  the  mine,  which  he  sold : — Held,  that 
there  was  such  evidence  of  abandonment  of 
interest  by  the  co-lessee  as  amounted  to  an 
agreement  or  a  licence,  and  that  the  respondent 
was  entitled  to  the  whole  of  the  purchase- 
money.  Palmer  v.  Moore,  69  L.  J.  P.C.  64 ; 
[1900]  A.C.  293 ;  82  L.  T.  led-P.C. 

Snspeniion  of  Pastoral  Lease— Amount  of 

Compensation.]— The  power  of  suspension  of  a 
lease  or  licence  of  Crown  lands  conferred  by 
section  13  of  the  Mining  Act,  1874,  is  unre- 
stricted, and  is  solely  vested  in  the  Governor 
acting  imder  the  advice  of  responsible  ministers. 
During  suspension  all  the  rights  of  the  lessee 
or  licensee  are  in  abeyance,  and  the  lessor, 
imfettered  by  the  lease,  is  entitled  to  resume 
possession.  Cook  v.  Ricketson,  70  L.  J.  P.C. 
113  ;  [1901]  A.C.  688;  85  L.  T.  1— P.C. 

The  compensation  payable  to  a  lessee  or 
liceusee  in  case  of  suspension  is  limited  to  a 
remission  of  rent,  there  being  no  provision 
under  this  Act  for  cases  in  which  such  com- 
pensation would  be  inadequate.    lb. 

"Leasehold  area »»— " Eesumed  area»»— 

Preferential  Occupation  licence.]— Section  5  of 
the  Crown  Lands  Act,  1895,  provides  that  after 
the  expiration  of  a  pastoral  lease,  the  lands 
theretofore  subject  to  such  a  lease  shall  become 
a  "resumed  area"    on    notification,  and  not 


before,  in  the  Oatette  to  that  effect,  and  shall 
cease  to  be  a  "  leasehold  area."  CoUess  v.  New 
South  Wales  Minister  for  Lands,  68  L.  J.  P.C. 
9;  [1899]  A.C.  90;  79  L.  T.  606— P.C. 

The  appellant,  who  bad  been  in  occupation  of 
a  pastoral  holding,  but  whose  tenancy  had  ex- 
pired, did  not  seek  a  renewal  of  his  tenure,  but 
obtained  from  the  Crown  a  preferential  oc- 
cupation licence,  under  which  he  continued  to 
occupy.  Two  days  before  the  appearance  of  a 
notification  under  section  5  he  applied  for  a 
conditional  lease : — Held,  that  the  limd  was  not 
then  available  as  a  resumed  area  for  the  pur- 
pose of  the  application ;  that  the  application  was 
not  valid,  and  did  not  constitute  a  continuing 
offer  capable  of  subsequent  acceptance;  and 
that  the  grant  of  a  preferential  occupation 
licence  did  not  operate  to  convert  a  "  leasehold 
area  "  into  a  **  resumed  area."    lb. 

Land  Appeal  Court— Juriidiction—Bpeoial 

Case — ^Appeal  to  Supreme  Court.]— By  the  Crown 
Lands  Act,  1889,  it  is  enacted  that  whenever  a 
question  of  law  arises  in  a  case  before  the  Land 
Court,  that  Court  shall,  if  required  by  any  of 
the  parties,  or  may  of  its  own  motion,  state  a 
Case  for  decision  by  the  Supreme  Court.  By 
the  Rabbit  Act,  1890,  jurisdiction  is  conferred  on 
the  Land  Court  and  Local  Land  Boards,  and 
the  procedure  under  that  Act  Lb,  as  ^  as  possi- 
ble, to  follow  the  provisions  of  the  Crown  Lands 
Acts:— HeW,  that  it  is  the  duty  of  the  Land 
Court  to  hear  and  determine*  a  Special  Case 
stated  under  the  Rabbit  Act,  and  if  such  Special 
Case  does  not  state  the  question  of  law  with 
sufficient  precision,  to  remit  it  to  the  Land 
Court  for  amendment.  HiU  v.  Dalgety,  67  L.  J. 
P.C.  67  ;  [1898]  A.C.  343 ;  77  L.  T.  541— P.C. 

Powen  of  Local  Land  Boardi— Jurisdiction 

of  Land  Appeal  Court— Jurisdiction  of  Supreme 
Court— Case  BUted  on  Points  of  Law.]— The  de- 
cision of  a  Land  Board  on  questions  of  fact 
referred  to  it  by  the  Minister  for  Lands  is  sub- 
ject only  to  appeal  to  the  Land  Appeal  Court. 
Such  appeal  is  a  re-hearing  on  which  fresh 
evidence  may  be  admitted,  and  the  Court  has 
power  to  reject  irrelevant  evidence  and  to  draw 
inferences  of  fact.  Minister  for  Lands  v.  Wilson, 
70  L.J.  P.C.  100;  [1901]  A.C.  315;  84  L.  T. 
242— P.C. 

The  Minister  for  Lands  has  power  to  direct 
any  local  Land  Board,  whether  within  or  out- 
side the  district  in  which  the  land  in  question 
is  situated,  to  conduct  an  enquiry  into  any 
matters  in  question,  and  to  order  such  enquiry 
to  be  held  wherever  he  pleases.    lb. 

Limitation  of  Actions— Nullum  Tempns  Act- 
Application  to  Colony.]— The  Nullum  Tempus 
Act,  by  which  the  Crown  is  disabled  from  suing 
or  impleading  any  person  in  respect  of  lands  or 
hereditaments  where  the  right  of  the  Crown 
has  not  first  accrued  within  sixty  years  next 
before  the  commencing  of  such  suit,  is,  by 
virtue  of  the  Australian  Courts  Act,  1828,  s.  34, 
by  which  **  all  laws  and  statutes  in  force  within 
the  realm  of  England  "  are  to  be  applied  in  the 
Courts  of  New  South  Wales  and  Van  Diemen's 
Land,  in  force  in  New  South  Wales.  Att.-Oen, 
for  New  South  Wales  v.  Love,  67  L.  J.  P.C.  84 ; 
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679;  78  L.  T.  601;  47  W.  R.  81— 


Lvnatie— Petition  in  Xnnaey— Snbstituted  Ser- 
Tiee  of  Petition— Seryiee  on  ICaiter  in  Lonaoy— 
Ihflpcaisation  from  Examination  of  Lnnatic] — 
The  effect  of  section  106,  sub-seciion  2  of  the 
New  South  Wales  Lunacy  Act,  1898,  is  that 
where  personal  service  of  a  petition  for  a 
declaration  of  lunacy  cannot  be  effected  or  is 
inexpedient,  substituted  service  may  be  effected, 
either  in  manner  prescribed  by  the  Rules  of 
Court  or,  in  specisd  circumstances,  as  may  be 
ordered  by  the  Court,  and  when  such  circum- 
stances exist  service  on  the  Master  in  lunacy  is 
sufficient.  The  Court  has  jurisdiction  under 
section  110  of  the  Act  to  dispense  with  any 
examination  of  the  lunatic  in  cases  where 
it  would  be  inexpedient  to  examine  him. 
McLaughlin,  In  re,  74  L.  J.  P.C.  70 ;  [1905] 
A.C.  848 ;  92  L.  T.  670 ;  21  T.  L.  R.  521— P.C. 

loner's  Bight— Applieation  for  a  Lease— Inter- 
locutory Inaction  to  Bettrain  Interferenee  with 
■noh  Bight.] — Where  a  plaintiff  has  exercised  a 
definite  statutory  right  to  apply  for  a  lease,  he 
is  entitled  to  an  injunction  to  restrain  opera- 
tions which  may  have  the  effect  of  injuring  or 
destroying  the  subject-matter  of  his  application 
while  it  is  still  pending.  Croudace  v.  Zobel, 
68  L.  J.  P.C.  47;  [1899]  A.C.  268;  79  L.  T. 
602— P.O. 

Practiee^Appealable  Yalne— Evidence  of 

Value.]— The  Mining  Act,  1874,  of  New  South 
Wales  gives  by  section  115  a  right  of  appeal 
from  the  District  Court  to  the  Supreme  Court 
in  cases  where  the  amount  involved  is  not  less 
than  500Z. : — Held,  that  this  right  of  appeal  is 
not  lost  by  the  ftdlure  of  the  appellant  in  the 
Warden's  Court  or  in  the  Mining  Appeal  Court 
to  adduce  evidence  of  value.  The  Supreme 
Court  has  Itself  jurisdiction  to  institute  enquiry 
and  decide  on  the  evidence  before  it.  ScuUy  v. 
Mum  (14  N.S.W.  Rep.  289)  overruled.  Falkners 
Gold-Mining  Co,  v.  MKinnery,  70  L.  J.  P.C. 
116 ;  [1901]  A.C.  581 ;  85  L.  T.  361— P.C. 

Municipality— Contract— Disability  of  Civic 
Oficer— Supply  of  Xaterial  to  ITndcrtaker— 
**  Knowingly  engaged  or  interested  in"— Penalty.] 
— A  mumcipal  official  who,  without  concert  or 
previous  arrangement,  suppUes  materials  to  an 
undertaker,  who  uses  them  in  the  execution  of 
a  contract  with  a  mumcipal  body,  is  not 
"directly  or  indirectly  or  ,  .  .  knowingly  en- 
gaged or  interested  in  "  such  contract,  so  as  to 
be  liable  to  the  penalty  imposed  by  2  Edw.  7, 
No.  36,  s.  24.  Norton  v.  Taylor,  75  L.  J.  P.C. 
79;  [1906] A.C. 878;  94L.T.591;  70J.P.433; 
22  T.  L.  R.  45(>-P.C. 


respect  of  his  propertv,'*  and  the  powers  and 
provisions  of  the  Act  of  1879  were  made  appUca- 
ble.  The  owners  of  property  within  the 
improvement  area  were  to  contribute  not  less 
thtm  half  the  cost  of  the  improvements,  and  the 
repayment  of  such  cost  was  to  be  spread  over  a 
period  of  not  more  than  one  hundred  years  and 
of  not  less  than  fifty  years: — Held,  that  the 
persons  liable  were  the  owners  for  the  time 
being,  and  that  the  charge  was  not  a  personal 
charge  on  those  who  happened  to  be  owners  at 
the  time  when  the  assessment  was  made. 
Sydney  Municipal  Council  v.  Terry,  76  L.  J. 
P.C.  68 ;  [1907]  A.C.  308 ;  97  L.  T.  146-P.C. 

Municipal  Abattoirs  and  Sale-yards— Im- 

position  of  Fses — ^Private  Slaughter-house- 
By-law.] — Section  139  of  the  Sydney  Corpora- 
tion Act,  1879,  bv  which,  when  municipal  sale 
yards  are  established  and  by-laws  made,  the 
council  may  impose  fees  "m  respect  of  any 
cattle  intended  for  slaughter,  yarded,  or  brought 
for  sale  by.auction  to  any  sale  yards  or  premises 
in  the  city  of  Sydney  or  within  the  distance  of 
14  miles  therefrom,*'  does  not  apply  to  a  person 
bringing  his  own  cattle  to  lus  own  private 
yard  and  lawfully  killing  them  there.  Sydney 
Municipdl  Council  v.  AuetrcU  Freezing  Works, 
74  L.  J.  P.C.  33 ;  [1905]  A.C.  161 ;  92  L.  T.  280 ; 
21  T.  L.  R.  295— P.C. 

PubUc  Works— Land  Compnlsorily  Taken— 
Arbitration— Compensation  Awarded— Trial  by 
Jury — Costs.] — Where  arbitrators  have  made  an 
award  for  compensation  in  respect  of  land  com- 
pnlsorily taken,  and  the  constructors  by  whom 
compensation  is  to  be  paid  require  a  trial  by  a 
jury,  and  the  jury  award  a  sum  less  than  the 
amount  given  by  the  arbitrators,  though  greater 
than  that  offered  by  the  constructors,  the  land- 
owner must,  under  section  116,  sub-section  2  (b) 
of  the  Public  Works  Act,  1900,  pay  the  costs 
both  of  the  arbitration  and  award  and  of  the 
action.  Pacific  Co-operatim  Steam  Coal  Co,  v. 
Bailwa/y  Commissioners  of  New  South  Wales, 
73  L.  J.  P.C.  86;  [1904]  A.C.  795 ;  20  T.  L.  R. 
718— P.C. 

Compulsory  Acquisition  of  Property— Part 

of  a  House.]— Section  131  of  the  Public  Works 
Act,  1900,  which  provides  that  in  case  of  com- 
pulsory purchase  of  any  house  or  other  build- 
ing or  manufactory  no  party  shall  be  required 
to  isell  a  part  only  if  he  is  willing  and  able  to 
sell  and  convey  the  whole,  is  equally  applicable 
whether  the  property  is  acquired  by  Gazette 
notification  or  by  notice  to  the  parties. 
Williams  v.  Permanent  Trustee  Co,,  75  L.  J. 
P.C.  48;  [1906]  A.C.  249;  94  L.  T.  354; 
22  T.  L.  R.  363— P.C. 


Cost  of  City  Improrementi— Annual  Pay- 
ments over  a  Period  of  Years— Ascertainment  of 
Persons  Liable.] — ^By  the  Sydney  Corporation 
Act,  1879,  the  "  owner  "  of  property  for  rating 
purposes  is  defined  as  "  The  landlord  or  person 
at  the  time  receiving  the  rent  for  any  premises 
whether  on  his  own  account  or  otherwise,  or 
who  shall  claim  to  be  the  owner."  By  the 
Moore  Street  Improvement  Act,  1890,  the 
assessment  book  was  to  specify  the  amount 
which  every  owner  of  property  within  the 
improvement  area  would  be  required  to  pay  '*  in 


Compulsory  Purchase  of  Land— Valuation 

— ^Application  to  Court — Costs.]— By  section  99  of 
the  PubUc  Works  Act,  1900  (New  South  Wales}, 
where  land  is  taken  compnlsorily  for  pubhc 
purposes  and  the  Minister  and  the  claimant  do 
not  agree,  the  claimant  may  brinff  an  action 
against  the  Minister  for  compensation.  If  the 
amount  recovered  be  a  sum  equal  to  or  less 
than  the  amount  of  valuation  notified  to  the 
claimant,  the  latter  is  to  pay  the  costs  of  the 
action ;  but  if  it  is  a  greater  sum  the  costs  are 
to  be  paid  by  the  Minister.  Minister  for  Public 
Works  V.  Hart,  73  L.  J.  P.C.  53 ;  [1904]  A.C.  259 ; 
90  L.  T.  104;  20  T.  L.  R.  213— P.C. 

9—2 
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Land  of  the  respondents  was  taken  by  official 
notification,  which  stated  the  compensation 
assessed  by  the  Government  valuers;  the 
respondents  asked  for  an  addition  to  the  sum 
in  respect  of  an  omitted  item.  No  further 
valuation  or  official  notification  was  made,  but 
in  a  letter  from  the  department  the  Minister's 
approval  of  a  further  payment  was  expressed. 
The  respondent  refused  the  ofier  and  applied 
to  the  Court,  which  assessed  the  compensation 
at  the  amount  of  the  increased  offer  of  the 
Minister: — Heldy  that  there  was  no  statutory 
obligation  to  make  a  second  valuation,  that 
there  was  a  sufficient  though  informal  noti- 
fication of  the  further  offer,  and  that  the 
respondents  must  bear  the  costs  of  the  pro- 
ceedings,   lb, 

Beal  Property— Intereft  in  Land.]— The 
term  "  interest  in  land "  in  the  Real  Property 
Act,  1862,  includes  equitable  as  well  as  legaJ 
interests,  and  for  the  purpose  of  enforcing  a 
remedy  against  the  assurance  fund  provided  by 
the  Act  the  equitable  interest  may  be  enforced 
although  the  legal  claim  is  barred  by  limitation. 
mUiams  v.  Papvoorth,  69  L.  J.  P.C.  129;  [1900] 
A.C.  663 ;  83  L.  T.  184— P.C. 

Bevenne—Iaeome  Tax— Ineome  Earned  Within 
Colony— Proeeif  of  Produotion.] — Victoria  com- 

Eanios  with  their  head  offices  at  Melbourne 
eld  lands  in  the  colony  of  New  South  Wales, 
on  which  they  conducted  mining  operations. 
Neither  company  made  any  contracts  for  sale  in 
New  South  Wales,  but  both  companies  made 
net  profits  to  a  large  amount.  By  the  New 
South  Wales  Land  and  Income  Tax  Assessment 
Act,  1895,  income  tax  is  assessable  on  income  (i.) 
"  Arising  or  accruing  to  any  person  wheresoever 
residing  from  any  profession,  trade,  employment 
or  vocation  carried  on  in  New  South  Wales." 
(iii.)  "Derived  from  lands  of  the  Crown  held 
under  lease  or  licence."  (iv.)  "  Arising  or  ac- 
cruing .  .  .  from  any  other  source  whatsoever 
in  New  South  Wales."  But  by  section  27  (iii.) 
no  tax  was  to  be  payable  on  income  earned 
outside  the  colony : — Held^  that  the  companies 
were  liable  to  income  tax  in  the  colony,  as 
some  of  the  processes  in  the  produotion  of  the 
income — namely,  the  extraction  of  the  crude 
ore  from  the  soil  and  its  conversion  into  a 
merchantable  product — were  carried  on  in  New 
South  Wales.  Tindal,  In  re  (18  N.S.W.  L.  R. 
378),  overruled.  Commiszionera  of  Taxation  v. 
Ki/rk,  69  L.  J.  P.O.  87;  [1900]  A.C.  688;  83 
L.  T.  4— P.C. 


Mode  of   AiMtiment  —  Company 

Holding  Inyestments,  but  not  Trading  in 
Colony.] — By  the  Victorian  Income  Tax  Act, 
1896,  8.  2,  the  word  "  person "  includes  every 
company  except  a  company  whose  head  office 
or  principal  place  of  business  is  in  the  colony, 
and  the  word  "company"  includes  every  cor- 
porate body  howsoever  or  wheresoever  mcor- 
porated  or  situated.  By  section  10  companies 
not  having  their  principal  office  or  place  of 
business  in  the  colonv  are  to  be  assessed  on 
the  proportion  of  their  total  dividends  repre- 
sent^ by  the  amount  of  their  receipts  or  assets 
and  liabilities  in  the  colony  \— Held,  that  a 
company  not  trading  in  the  colony,  but  holding 
investments  therein,  is  taxable,  pot  under  sec- 
tion 10,  but  on  the  full  income  of  their  Victorian 


investments,  that  section  being  applicable  by 
clear  implication,  only  to  companies  carrying 
on  trade  m  the  colony.  ScottMh  Provident  In- 
stitution V.  Commissioner  of  Taxes,  70  L.  J.  P.C. 
60;  [1901]  A.C.  840;  84  L.  T.  241— P.O. 

The  holding  of  investments  is  not  the  trade 
of  an  insurance  company,  but  a  necessary 
incident  of  every  business.    lb. 


Compoliory  Sotnn  of 
it  by  Commiiiionert  in  Defanlt  of  Be- 
turn.]— By  the  combined  effect  of  the  Land  and 
Income  Tax  Assessment  and  of  the  Income  Tax 
Acts,  1896,  a  tax  is  imposed  on  all  incomes  exceed- 
ing 200Z.,  incomes  below  that  amount  not  being 
made  liable  to  income  tax.  The  Commissioners 
were  to  give  notice'  requiring  all  persons  liable 
to  taxation  to  **  furnish  returns  for  the  purpose 
of  assessment  of  Land  and  Income  Tax."  By  a 
regulation  having  the  force  of  law  "every  person 
in  receipt  of  income  within  the  meaning  of  the 
said  Acts  "  is  required  to  make  a  return.  If 
any  person  makes  default  in  furnishing  such 
return  the  Commissioners  may  make  an  assess- 
ment  "  of  the  amount  on  which,  in  their  judg- 
ment, tax  ought  to  be  charged  "  i—Held,  that 
a  return  must  be  made  of  income  whether  or 
not  it  exceeded  200/.,  and  that  in  the  absence 
of  such  return  the  Commissioners  were  entitled 
to  make  a  default  assessment.  Commissioners 
of  Taxation  v.  Mooney,  76  L.  J.  P.C.  64 ;  [1907] 
A.C.  342 ;  97  L.  T.  189 ;  23  T.  L,  R.  670— P.C. 

In  a  case  where  the  income  was  less  than 
2002.,  and  a  default  assessment  had  been  made, 
ordered  that  the  assessment  should  be  reduced 
to  a  nominal  amount,  and  that  the  appellants 
should  pay  the  respondent  his  costs  of  appeal 
to  the  King  in  Council,  as  between  solicitor  and 
client.    lb, 

Mntnal    Inniranoo    Company— 

Exemption.]  —  A  mutual  insurance  company, 
carrying  on  business  with  strangers  for  gain, 
and  having  no  connection  with  Victoria  except 
as  owning  property  in  the  colony,  is  not  entitled 
to  the  exemption  given  by  the  Income  Tax  Act 
(Victoria),  1896,  s.  7  («),  to  "  all  trusts,  societies, 
associations,  institutions,  and  public  bodies  not 
carrying  on  any  trade  or  not  being  engaged  in 
any  trade  for  the  purposes  of  gain  to  be  divided 
among  the  shareholders  or  members  thereof.*' 
The  exemptions  given  by  the  Act  to  the  bodies 
therein  specified  are  confined  to  such  bodies  as 
are  acting  in  and  for  the  colony.  England  v. 
Webb,  67  L.  J.  P.C.  120;  [1898]  A.C.  768;  79 
L.  T.  131— P.C. 

Dodnetioni— Land  Held  under  loato 

from  tho  Crown  — Land  Tax  —  Sxemptioni.]— 

The  lessee  of  Crown  lands  which  are  exempt 
from  land  tax  is  not  entitled  to  a  deduction 
from  income  tax  in  respect  of  a  sum  repre- 
senting the  fair  rental  value  of  such  land 
and  the  improvements  thereon,  such  sum  not 
being  comprised  among  **  Losses,  outgoings  in- 
cluding interest  and  expenses  actually  incurred 
.  .  .  in  the  production  of  his  income,"  and  the 
only  exemptions  being  in  respect  of  land  subject 
to  land  tax.  Commissioners  of  TaxiUion  v. 
AntiU,  71  L.  J.  P.C.  81;  [1902]  A.C.  422;  86 
L.  T.  788— P.C. 
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The  mode  of  asseesing  inoome  tax  under  the 
Act  is  wholly  difierent  from  that  which  prevails 
in  the  United  Kingdom,  inasmuch  as,  instead 
of  collecting  the  tu:  under  diJSerent  schedules, 
the  Act  requires  inclusive  returns  of  income 
arising  from  any  kind  of  property  except  land 
suhject  to  land  tax.    lb. 

Land  Tax— Sxemption— lands  Used  in 

Oonneotion  with  Public  Charitable  PnrposeB— 
Glebe  Land  Lot  on  Bnildlng  Leasoi.]— Grown  lands 
vested  in  trustees  for  parochial  church  purposes, 
partly  let  on  huilding  leases  and  ^rtly  waste, 
are  not  "used  in  connection  with*'  public 
charitable  purposes  within  the  meaning  of  sec- 
tion 11,  sub-section  6  of  the  Land  and  Income 
Tax  Assessment  Act  (New  South  Wales),  1895, 
the  exemption  thereby  conferred  being  confined 
to  land  in  the  actual  use  and  occupation  of  the 
charitable  body  and  not  extending  to  the  rents 
and  profits  derived  from  such  land.  The  trus- 
tees having  parted  with  the  use  and  occupation 
of  the  land  let  on  lease  and  of  the  waste  lands 
there  is  no  use  or  occupation  for  any  purpose. 
Commissioners  of  Taxation  v.  St.  Mark's  Olebe 
Trustees,  71  L.  J.  P.O.  99;  [1902]  A.C.  416;  86 
L.  T.  629 ;  51  W.  R.  33-  P.O. 

Partial  Ezomption  from  Taxation— Ascer- 
tainment of  Taxable  Amount— Deduction  of  Out- 
goings.]— By  the  Land  and  Income  Tax  Assess- 
ment Act,  1896,  s.  28,  every  taxpayer  is  entitled 
to  deduct  from  the  taxable  amount  of  his  income 
I*  losses  outgoings  .  .  .  actually  incurred  .  .  . 
in  the  production  of  his  income."  By  section 
17,  sub -section  n.,  certain  exemptions  are 
granted  from  income  tax : — Held,  that,  in  order 
to  ascertain  the  taxable  amount  the  taxpayer 
is  entitled  to  deduct  the  losses  and  outgoings 
necessary  to  produce  his  whole  income,  and 
not  that  part  only  which  is  subject  to  taxation. 
New  South  Wales  Commissioners  of  Taxation  v. 
Teece,  68  L.  J.  P.O.  8 ;  [1899]  A.C.  254 ;  79  L.  T. 
601-P.C. 

Probate  Duty—"  Intent  to  evade  the  pay- 
ment of  duty  " — Liability  of  Simple  Contract  Debt 
to  Duty.] — The  motive  to  evade  payment  of  death 
duties  is  not  the  same  thing  as  "  intent  to  evade 
the  payment  of  duty,"  which,  under  section  115 
of  the  Victorian  Administration  and  Probate 
Act,  1890,  makes  gifts  or  assignments  made  by 
the  donor  during  his  life  liable  to  duty  on  his 
death.  The  section  applies  only  to  transactions 
which  are  colourable  and  not  real  gifts.  Simms 
V.  Registrar  of  Probates  (69  L.  J.  P.O.  61; 
[1900]  A.O.  323)  approved.  Payne  v.  Regem,  71 
L.J.  P.O.  128;  [1902]  A.C.  562;  87  L.  T.  84; 
61  W.  R.  361— P.C. 

A  statutory  mortgage  of  land  in  New  South 
Wales,  held  by  a  person  domiciled  in  Victoria, 
is  a  simple  contract  debt  in  the  latter  colony, 
and  there  liable  to  probate  duty.    lb, 

Excess  of  Assessment— Application 

for  Befund — Mandamus— Delay.] — A  mandamus 
will  not  be  granted  for  the  purpose  of  recover- 
ing  an  excess  of  duty  paid  to  the  revenue, 
where  there  has  been  unreasonable  delay  in 
the  application  from  the  date  at  which  it 
was  ascertained  that  the  amount  charged  was 
in  excess  of  what  was  due.    Broughton  v.  New  | 


South  Wales  Commissioner  of  Stands,  68  L.  J. 
P.C.  36;  [1899]  A.C.  251— P.C. 

Special  Power  of  Appointment  by 

Will.] — Probate  duty  is  not,  under  the  Stamp 
Duties  Act  of  New  South  Wales,  payable  on 
property  appointed  in  exercise  of  a  special  testa- 
mentary power,  such  property  not  forming  part 
of  the  testator's  estate  or  being  liable  to  his  debts. 
Commissioners  of  Stamp  Duties  of  New  South 
Wales  V.  Stephen,  73  L.  J.  P.C.  9;  [1904]  A.C. 
137 ;  89  L.  T.  511 ;  20  T.  L.  R.  63— P.C. 

Sugar  Duty— *'  Molasses,  refined,  in  bond."] 

— A  process  which  simply  removes  foreign  im- 
purities from  an  article  without  producing  any 
change  in  the  article  itself  is  not  a  process  of 
refining  for  the  purpose  of  differential  duties  as 
between  the  renned  and  the  unrefined  article. 
Colonial  Sugar  Refining  Co.  v.  Att.-Oen.  for 
Victoria,  70  L.  J.  P.C.  75;  [1901]  A.C.  644;  84 
L.  T.  787— P.C. 

Wharfage  and  Tonnage  Bates— Expired 

Crown  Leases— Payments  made  Pending  Appli- 
cations for  Benewal— Interest  in  Land.]  — The 
Sydney  Harbour  Trust  Act,  1900,  s.  68,  authorises 
the  Conmiissioners  to  collect  "  at  any  wharf  " 
vested  in  them  "wharfage  and  tonnage  rates 
according  to  the  provisions  contained  in  the 
Wharfage  and  Tonnage  Act  of  1880  and  Acts 
amending  the  same."  The  Act  of  1880  autho- 
rised rates  on  two  kinds  of  wharfs  only : — Held, 
that  the  Act  of  1900  was  not  so  limited,  but 
extended  to  every  kind  of  wharf.  Lukey  v. 
Sydney  Harbour  Trust  Commissioners,  73  L.  J. 
P.C.  66;  [1904]  A.C.  382;  90  L.  T.  743;  20 
T.  L.  R.  632— P.a 

By  section  27  of  the  Harbour  Trust  Act  lands 
within  the  boundaries  of  the  port  were  vested 
in  the  Commissioners  "  subject  to  the  interest 
of  any  persons  in  such  lands  existing  at  the 
time  of  the  passing  of  this  Act "  : — Held,  that 
payments  of  money  as  "  rent "  after  the  ex- 
piration of  leases  and  pending  the  decision  of 
applications  for  renewal  did  not  create  an 
interest  in  the  land.    16. 

Local  Oovemment- Bating— Oas  Mains  — 
Sewered  and  Unsewered  Property.]— By  section 

5,  sub-sections  1  and  3  of  the  Melbourne  and 
Metropolitan  Board  of  Works  Act,  1897,  property 
which,  or  any  part  of  which,  abuts  on  a  street  in 
which  sewers  have  been  laid,  and  any  property, 
whether  so  abutting  or  not,  which  is  connected 
with  a  sewer  of  the  Board,  is  deemed  to  be  a 
•*  sewered  property."    By  section  8,  sub-section 

6,  a  certain  rate  is  to  be  levied  on  "sewered 
property,"  and  a  certain  lower  rate  is  to  be 
levied  on  unsewered  property : — Held,  that  gas 
mains,  inasmuch  as  they  did  not  abut  on  a 
street  in  which  sewers  had  been  laid,  were  not 
sewered  property,  but  were  liable  to  be  rated  as 
unsewer^  property  (there  being  only  two 
categories  recognised  by  the  Act),  and  that  the 
circumstance  that  they  were  not  in  their  nature 
capable  of  deriving  the  same  benefit  from 
sewers  as  inhabited  houses  was  no  ground  for 
relieving  them  from  rates  altogether  and  placing 
them  in  a  new  category  not  recognised  by  the 
Act.  Melbourne  Board  of  Works  v.  Metropolitan 
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Oas  Co,,  74  L.  J.  P.O.  120;  [1906]  A.O.  696; 
98  L.  T.  lU ;  21  T.  L.  R.  648— P.O. 

Yermin  Deftruotion— Yermin-proof  Oatei 

—  Power  of  Landowners  to  Erect.]  —  By  sec- 
tion 428  of  the  Local  Government  Act,  1890, 
the  oonnoil  of  every  mtlnicipality,  except  as 
thereinafter  or  in  any  other  Act  of  Parliament 
provided,  is  to  keep  roads  open  and  free  from 
ohstmction.  By  sections  45  and  46  of  the 
Vermin  Destruction  Act,  1890,  shire  councils 
may  ohtain  loans  for  enclosing  lands  with  a 
continuous  wire  netting  or  vermin-proof  fence 
for  the  henefit  of  owners  desiring  assistance. 
Such  lands  form  '*  special  areas.*'  By  section 
68  of  the  Vermin  Destruction  Act,  owners  may, 
with  the  consent  of  the  shire  council,  enclose 
their  land  with  a  vermin-proof  fence,  having, 
when  enclosing  any  road,  swing  gates  covered 
with  wire  netting : — Held,  that,  notwithstanding 
section  428  of  the  Local  Government  Act, 
vermin-proof  swing  gates  may  be  put  across 
roads  other  than  main  roads  by  owners  of  land, 
whether  adjoining  owners  or  single  owners, 
with  the  consent  of  the  shire  ooimcil,  whether 
such  lands  are  in  special  areas  or  not.  King  v. 
Chsyne,  69  L.  J.  P.O.  136;  [1900]  A.O.  622— 
P.O. 

Appeal  to  Ooimty  Court— Bating  Appeal — 

Power  to  State  a  Caae  for  tlie  Supreme  Court.] 
—By  the  Justices  Act,  1890,  s.  189,  the  Oourt 
of  general  sessions  is  in  any  case  of  appeal,  if 
so  required  by  any  party  to  proceedings,  to  state 
the  facts  specially  for  the  determination  of  the 
Supreme  Court  thereon,  "  any  Act  to  the  con- 
trary notwithstanding."  By  the  Local  Govern- 
ment Act,  1890,  s.  277,  an  appeal  is  given  to 
the  Oourt  of  General  Sessions  for  any  cause, 
and  its  decision  is  to  be  '*  final  and  conclusive 
on  all  parties."  By  the  Local  Government  Act, 
1891,  s.  60,  all  rate  appeals  are  tranferred  from 
the  general  sessions  to  the  County  Court,  whose 
decision  is  to  be  "  final  and  conclusive  on  all 
points  " ;  and  section  61  applies  to  rate  appeals 
all  the  provisions  of  other  Acts,  and  gives  to 
County  Courts  all  powers  and  jurisdictions 
possessed  by  Courts  of  general  sessions  "sub- 
ject to  the  provisions  of  this  Act " : — Held,  that 
the  Local  Government  Acts  did  not  take  away 
from  the  County  Court  the  power  to  state  a 
Case  possessed  by  the  Court  of  general  sessions. 
Melbourne  Tramway  and  Omnibus  Co,  v. 
Fitzroy  Corporatum,  70  L.  J.  P.O.  1;  [1901] 
A.  0. 168 ;  83  L.  T.  44^-P.O. 

Xnnaey- Habaai  Coipni— Bight  to  a  Jury.]- 
In  the  Colony  of  Victoria  an  alleged  lunatic 
has  no  right  either  on  an  application  for  a 
habeas  corpus  or  under  the  sections  of  the 
Lunacy  Act,  1890,  relating  to  discharge,  to  have 
the  question  of  hijs  sanity  ascertained  by  a  jury. 
Gregory,  Ex  parte,  70  L.  J.  P.O.  19 ;  [1901] 
A.O.  128;  83  L.  T.  441— P.O. 

Publie  Offleen  —  "  Offleert*  quarters  "— De- 
dnetioni  for  Bent.]— The  deductions  from  salary 
in  respect  of  rent  for  the  use  as  a  residence 
of  any  Government  building,  authorized  by 
section  136  of  the  Public  Service  Act  (Victoria), 
1890  (No.  1138),  cannot  be  made  in  tne  case  of 
public  officers  whose  duties  necessitate  their 
residence  on  Government  premises.  Bex  v. 
Fisher;  Bex  v.  Bull,  72  L.  J.  P.O.  46;  [1908] 
A.O.  168;  88  L.  T.  74— P.O. 


Tramway  Company  —  Tramways  Tmst  — 
Lioenoet  for  Tramean,  Driven,  and  Conductors 
— LlabiUty  of  Company.]— By  its  Act  of  1883  the 
appellant  company  was  authorised  to  make  and 
work  tramways  with  the  consent  of  the  local 
authorities  affected.  By  an  agreement  scheduled 
to  the  Act  municipal  corporations  were  em- 
powered to  unite  themselves  into  a  trust,  which 
was  to  exercise  the  powers  of  the  constituent 
corporations.  The  trust  was  authorised  to 
borrow  money  for  the  construction  of  a  tram- 
way which  was  to  be  let  to  the  company  for  a 
term  of  'years,  the  company  to  pay  the  interest 
and  sinking  fund,  to  keep  the  tramway  in 
repair,  and  at  the  end  of  the  term  to  restore  it 
to  the  trust  in  good  working  order.  The  com- 
pany was  to  provide  the  cars  and  pay  the 
drivers  and  conductors.  It  was,  however,  to 
"  be  liable  to  no  other  payment  to  the  trust  or 
to  the  several  corporations  represented  thereon 
for  proportion  of  profits  or  otherwise  howsoever 
except  for  municipal  rates  "  : — Held,  that  these 
words  of  exemption  applied  only  to  the  tram- 
way and  not  to  the  cars,  which  belonged  not  to 
the  tmst,  but  to  the  company,  and  that  the 
latter  was  liable  to  pay  the  corporation  licences 
for  the  cars,  their  conductors  and  drivers. 
Melbourne  Tramway  and  Omnibus  Co,  v. 
Kidney.  Melbourne  Tramway  and  Omnibus 
Co,  V.  City  of  Melbourne,  74  L.  J.  P.O.  66 ; 
[1905]  A.O.  368;  92  L.  T.  684;  21  T.  L.  R.  426 

Tmst— Tnutee  Company— Breaeh  of  Trust — 
Improper  Investment.]— The  proviso  in  section 
384  of  the  Companies  Act,  1890,  of  Victoria, 
which  empowers  a  trustee  company  to  deposit 
any  moneys  of  wliich  it  has  control  with  any 
banking  company  or  corporation  fulfilling  cer- 
tain conditions,  does  not  authorise  such  deposit 
as  an  investment,  or  enable  a  trustee  company 
to  deposit  trust  moneys  with  a  bank  in  any  case 
in  wnich  an  individual  trustee  would  not  be 
justified  in  employing  a  banker.  Perpetual 
Executors  and  Trustees  Association  v.  Swan, 
67  L.  J.  P.O.  141 ;  [1898]  A.O.  763 ;  79  L.  T.  148 
—P.O. 

Paid  Tmitee— Breach  of  Tmit— Liabilitj 

when  Aoting  Honestly.]— The  position  of  a  joint- 
stock  company  which  is  paid  for  acting  as  trustee 
is  widely  different  from  that  of  a  gratuitous 
trustee,  and  the  difference  must  be  taken  into 
account  in  any  claim  for  relief  from  the  con- 
sequences of  a  breach  of  trust,  although  the 
company  may  have  acted  honestly  and  reason- 
ably, and  under  professional  advice.  National 
Trustees,  Executors,  and  Agency  Co,  of  Austral- 
asia V.  Oeneral  Finance  Agency,  74  L.  J.  P.O. 
73;  [1905]  A.O.  373  ;  92L.T.736;  64  W.R.I; 
21  T.  L.  R.  622— P.O. 

Section  3  of  the  Trusts  Act  (Victoria),  1901, 
gives  no  absolute  right  to  relief  in  oases  where 
a  trustee,  though  guilty  of  a  breach  of  trust, 
**  has  acted  honestly  and  reasonably."  It  only 
empowers  the  Court  to  grant  such  relief  in  a 
proper  case.    lb. 

The  cestui  que  trust  is  not  debarred  from 
relief  by  having  accepted  and  acted  upon  an 
erroneous  statement  of  law  made  by  the  trustee 
where  both  have  been  under  a  common  mistake. 
16. 
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(c)  Queensland. 


Sueoeuion  Ihity— XotrofpeotiTe  Charaoter— 
Ckmftnietioii.] — ^The  Queensland  Saocession  and 
Probate  Duties  Aot  Amendment  Act,  1895,  by 
which  duty  is  chargeable  in  respect  of  all  pro- 
perty within  the  colony,  although  the  testator 
or  intestate  was  not  domiciled  there,  does  not 
apply  to  the  property  of  a  person  dying  before 
the  Act  came  into  operation.  Harding  v.  Queens- 
land CommisHoners  of  StanwSy  67  L.  J.  P.O. 
144 ;  [1898]  A.C.  769 ;  79  L.  T.  42— P.O. 

The  Succession  and  Probate  Duties  Act,  1892, 
which  is  modelled  on  the  English  Succession 
Duty  Act,  1858,  must  be  construed  on  the  analogy 
of  English  decisions,  in  which  it  has  been  held 
that  such  duties  are  not  chargeable  on  the  pro- 
perty, locally  situated  in  the  United  Kingdom, 
of  persons  not  domiciled  therein.    lb. 

Suit  Fending  when  Aot  Passed  taking  away 
Eight  of  Appeal  —  Aot  not  Sotrotpeotiye.]— 
Although  the  right  of  appeal  from  the  Supreme 
Oourt  of  Queensland  to  his  Majesty  in  Oouncil 
griven  by  the  Order  in  Oouncil  of  June  30, 
1860,  has  been  taken  away  by  the  Australian 
Commonwealth  Judiciary  Act,  1908,  s.  89, 
sub-s.  2,  and  the  only  appeal  therefrom  now 
lies  to  the  High  Oourt  of  Australia,  yet  the  Act 
is  not  retrospective,  and  a  right  of  appesd  to 
the  King  in  Council  in  a  suit  pending  when  the 
Act  was  passed  and  decided  by  the  Supreme 
Court  afterwards  is  not  taken  away.  CoUmial 
Sugar  Refining  Co.  v.  Irving^  74  L.  J.  P.O.  77 ; 
[1905]  A.O.  369;  92  L.  T.  738;  21  T.  L.  R. 
6ia-P.O. 

((2)   SOXTTH  AUBTBALIA. 

Berenno— Saoeession— Kon-teftamontary  Bii- 
podtion— OoTonant  to  Pay— "With  intent  to 
evade  Payment  of  Duty."] — By  section  16  of  the 
Succession  Duties  Act,  1898,  a  *'  deed  of  gift "  is 
to  include  every  non-testamentary  disposition 
of  property  to  take  effect  during  the  donor*s 
lifetime.  By  section  17,  property  given  under 
any  such  deed  is,  if  the  donor  dies  within  three 
months  of  its  date,  to  be  chargeable  with  duty ; 
and  by  section  27,  if  any  person  makes  any 
kind  of  non-testamentary  disposition,  whether 
in  writing  or  otherwise,  of  any  nroperty  *'  with 
intent  to  evade  the  payment  of  duty,"  property 
taken  thereunder  is  to  be  liable  to  double  duty. 
Bv  a  deed  poll  dated  January  10,  1896,  a  man 
who  died  on  December  25, 1897,  covenanted  to 
pay  among  his  children  200,000^  and  to  pay 
interest  thereon  quarterly  in  advance  at  the 
rate  paid  by  the  Associated  Banks  in  Adelaide 
on  deposit  at  three  months,  provided  such  In- 
terest should  not  be  less  than  11,  lOs.  per  cent. 
Interest  at  1}  per  cent,  was  regularly  paid  until 
the  testator's  death  : — Held^  that  there  was, 
within  the  meaning  of  the  statute,  no  intention 
to  evade  payment  of  duty,  and  that  no  duty  was 
chargeable.  Simms  v.  Registrar  of  Probates^ 
69  L.  J.  P.O.  51 ;  [1900]  A.C.  323 ;  82  L.  T.  433 
—P.O. 

(e)  Victoria. 

Book Bebtfr— ITnregifltored  Deed- Subsequent 
Bagistered  Deed— Ineonsisteney— Constmetion.] 


— The  effect  of  section  3  of  the  Book  Debts  Act 
(Victoria),  1896,  by  which  "no  assignment  or 
transfer  "  of  book  debts  is  valid  unless  registered, 
is  only  to  invalidate  the  assignment  and  not  to 
invalidate  or  affect  the  recitals  and  covenant 
for  payment  in  an  unregistered  deed.  National 
Bank  of  Australasia  v.  Falkingham,  71  L.  J. 
P.O.  105 ;  [1902]  A.C.  585 ;  87  L.  T.  90— P.O. 

By  a  registered  deed  one  of  the  respondents 
was  declared  to  be  liable  in  the  books  of  the 
appellant  bank,  in  a  sum  of  money,  and  the 
firm  of  which  he  was  a  member  were  indebted 
in  another  sum,  and  he,  "  as  to  his  said  indebted- 
ness," and  the  firm,  **  as  to  their  said  indebted- 
ness," assigned  certain  moneys  in  the  hands  of 
the  appellant  bank : — Held,  that  there  being  no 
surplus  to  distribute  the  bank  was  entitled  to 
repay  itself  the  debt  of  the  individual  partner 
without  ascertaining  the  value  of  his  share  in 
the  partnership.    lb. 

Supply  of  Elee trieity— Uniformity  of  Charge.] — 

Provisions  in  an  Act  of  Parliament  regulating 
the  supply  of  electricity  which  require  uni- 
formity of  treatment  towards  all  classes  of 
customers  are  not  inconsistent  with  the  exist- 
ence of  two  systems  of  charge,  either  of  which 
every  customer  is  free  to  adopt.  Att,-Qen.  for 
Victoria  v.  Melbourne  Corporation,  76  L.  J.  P.O. 
91;  [1907]  A.C.  469;  97  L.  T.  500;  23  T.  L.  R. 
753— P.O. 


(/)  Westebn  Austbalia. 

ICining  Lease— Statutory  Forfeiture— Botiee.] 
— By  clause  70  of  the  Regulations  of  1892  then 
in  force  under  the  Goldfields  Acts,  1886  and 
1895,  each  application  for  the  forfeiture  of  a 
lease  was  to  be  heard  by  the  warden  in  open 
Oourt,  and  his  report  on  evidence  taken  to  be 
forwarded  immediately  to  the  Minister  for  the 
decision  of  the  Governor-General : — Held,  that 
the  Governor-General's  decision  to  cancel  a  lease 
was  not  operative  until  it  was  communicated  to 
the  lessee  or  the  land  declared  vacant  by  some 
other  overt  act  of  the  Governor.  Minister  of 
Mines  v.  Harney,  70  L.  J.  P.O.  88 ;  [1901]  A.C. 
347;  84  L.  T.  369--P.O. 

Patent — Colonial  Begistration  of  British  or 
Foreign  Patent— Prior  Publication  or  User- 
Amendment  of  Speoifleation— Benewal  Fees.] — 
Section  49  of  the  West  Australian  Patent  Act, 
1888,  which  provides  that  registration  of  a 
British  or  foreign  patent  in  the  mode  prescribed 
shall  have  the  effect  of  the  grant  of  original 
letters  patent,  merely  affords  a  machinery  for 
the  protection  of  patents  so  registered,  but  is 
subject  to  all  the  incidents  and  conditions 
applicable  to  letters  patent.  Thus  common 
knowledge,  user,  or  publication  outside  the 
colony  subsequent  to  the  date  of  the  original 
patent,  but  prior  to  the  registration,  avoids  the 
registration,  except  so  far  as  they  may  be 
grounds  of  objection  applicable  to  the  original 
letters  patent.  Australian  Gold  Recovery  Co, 
V.  Lake  View  Consols,  70  L.  J.  P.O.  14;  [1901] 
A.C.  142;  83  L.  T.  541— P.O. 

The  renewal  fees  charged  by  the  Second 
Schedule  of  the  Act  on  letters  patent  are  not 
payable  in  respect  of  the  letters  of  registration. 
lb. 
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The  recording  by  the  Begistrar  of  Patents  in 
the  colony  of  an  amendment  of  a  British  speci- 
fication has  not  the  effect  of  an  amendment  of 
the  specification  in  letters  of  registration  of  the 
British  patent.    lb. 

Begiftratioii  of  Titlei — Wrongful  luae  of  Oer- 
tifioate — Liability    of    Segiitrar— Damaget.]— 

By  a  deed  of  feofiment  in  1841  land  was  con- 
veyed to  trustees  in  trust  for  a  married  woman, 
her  heirs  and  assigns,  to  her  use,  purposes,  and 
designs  as  she  should  from  time  to  time  direct, 
and  upon  further  trust  in  case  of  her  death  to 
grant  and  assign  the  same  to  such  persons  as 
she  should  appoint  by  will: — Held^  that  the 
trustees  took  tne  legal  estate  in  fee,  and  that 
the  special  trust  was  not  inconsistent  with,  but 
ancillary  to  the  equitable  fee-simple  vested  in 
the  woman  and  secured  to  her  the  enjoyment  of 
the  property  during  her  life  and  the  power  of 
disposing  of  it  after  her  death.  Spencer  v. 
Registrar  of  Titles,  76  L.  J.  P.O.  100 ;  [1906] 
A.C.  608;  95  L.  T.  317— P.C. 

By  an  indenture  of  1842  the  property  was 
mortgaged  by  a  deed  ineffectual  to  pass  the 
equitable  fee,  but  passing  the  legal  estate  to 
the  mortgagee.  In  1846,  by  settlement  on 
her  second  marriage,  the  property  was  conveyed 
upon  trusts  ultimately  for  sale  and  for  the 
children  of  the  marriage.  The  settlement  was 
registered  in  the  Office  of  Registration  of 
Deeds  in  1847.  In  1848,  by  a  deed,  to  which 
the  husband  and  wife,  the  feoffment  trustees, 
the  feoffor,  and  the  intending  purchaser  were 
parties,  the  mortgagee  by  the  direction  of  the 
husband  and  wife,  the  husband  by  the  wife's 
direction,  the  trustees  at  her  request,  and  the 
feoffor  conveyed  the  property  to  the  purchaser 
to  uses  equivalent  to  the  fee-simple.  The  deed 
was  registered,  and  after  the  passing  of  the 
Transfer  of  Land  Act,  1874,  a  certificate  of  title 
was  given  to  the  purchaser.  The  husband  sur- 
vived his  wife  and  died,  in  1903.  The  appellant 
was  their  child : — Heldy  that  the  certificate  had 
been  wrongly  issued  to  the  purchaser,  that  the 
interests  of  the  persons  entitled  in  remainder 
under  the  settlement  were  unaffected  by  the 
conveyance,  that  the  appellant's  title  to  sue 
only  conmienced  in  1903  when  the  trust  for 
sale  came  into  operation,  and  that  he  was  not 
disqualified  from  recovering  damages  as  trustee 
and  beneficiary  under  the  settlement  by  section 
211  of  the  Western  Australian  Land  Transfer 
Act,  1893.    lb, 

6.  British  North  America. 

(a)  DoKuaoN  op  Canada. 

Aliexu,  Szpulsion  of.]— Section  6  of  the  Alien 
Labour  Act,  1897,  whereby,  in  cases  to  which 
the  Act  is  applicable,  the  Attorney-General  of 
Canada  is  empowered  to  cause  the  arrest  of  an 
alien  immigrant  and  his  return  to  the  country 
whence  he  came,  is  within  the  powers  of  the 
Dominion  Parliament ;  and  the  fact  that  extra- 
territorial constraint  must  be  exercised  in 
effecting  such  expulsion  does  not  invalidate  the 
warrant  authorising  the  same.  Att-Oen.  for 
the  Dominion  of  Canada  v.  Cain;  Same  v. 
Oilhula,  76  L.  J.  P.C.  81 ;  [1906]  A.O.  642 ;  96 
L.  T.  814 ;  22  T.  L.  R.  767— P.C. 

Appeal— Petition  of  Bight.]— An  appeal  lies  to 


her  Majesty  from  a  decision  of  the  Court^  of 
Queen's  Bench  for  Lower  Canada  upon  a  petition 
of  right.  Reg.  v.  Demers,  69  L.  J.  P.C.  6 ;  [1900] 
A.C.  103;  81  L.  T.  795— P.O. 

—  Suprenie  Court  of  Canada — ^Admiralty — 
Bight  to  Appeal  to  the  King  in  Connoil.]— By 
virtue  of  the  Colonial  Courts  of  Admiralty  Act, 
1890,  an  appeal  lies  without  leave  from  the 
Supreme  Court  of  Canada  in  Admiralty  cases, 
notwithstanding  section  47  of  the  Canadian 
Supreme  and  Exchequer  Courts  Act,  1876,  by 
which  the  judgment  of  the  Supreme  Court  is  in 
all  cases  to  be  final  and  conclusive,  subject  to 
the  exercise  of  the  Royal  prerogative.  Richelieu 
and  Ontario  Navigation  Co,  v.  Cape  Breton 
Steamship  (Owners),  76  L.  J.  P.C.  14;  [1907] 
A.C.  112 ;  96  L.  T.  896 ;  23  T.  L.  R.  186— P.C. 

Practice.]— No  appeal  is  allowed  from 

the  Supreme  Court  of  Cfanada  to  the  King  in 
Council  except  by  special  leave,  and  such  leave 
will  not  be  granted  '*  save  where  the  case  is  of 
gravity  involving  matter  of  public  interest  or 
some  important  question  of  law,  or  affecting 
property  of  considerable  amount,  or  where  the 
case  is  of  some  public  importance  or  of  a  very 
substantial  character."  Prince  v.  Oagnon  (8 
App.  Cas.  103)  approved.  Clergue  v.  Murray, 
72  L.  J.  P.C.  99;  [1903]  A.C.  621;  89  L.  T. 
373— P.C. 

Where  a  litigant  elects  to  go  to  the  Supreme 
Court  of  Canada,  having  his  choice  whether  he 
will  go  there  or  not,  the  Judicial  Committee 
will  not  give  him  special  leave  except  under 
special  circumstances.    lb. 

ConcoMioni — Conenrrent,  by  Corporation.] — A 

corporation  granted  a  permission  to  certain 
persons  to  erect  poles  for  the  establishment  of 
a  system  of  electric  light  under  certain  specified 
conditions.  Subsequently,  by  a  by-law,  con- 
firmed by  an  Act  of  Parliament,  the  corporation 
granted  to  another  person  an  exclusive  privilege 
to  construct  an  electric  railway,  and  also  for 
thirty-five  years  to  establish  a  system  of  light- 
ing and  heating  by  electricity  or  otherwise; 
and  the  exclusive  rights  thus  given  were  to  be 
such  as  the  city  *'  possesses  and  as  it  has  the 
right  to  grant  this  day."  In  an  action  by  the 
latter  person  to  obtain  the  revocation  of  the 
previous  licence, — Held,  that  the  by-law  and 
confirmatory  Act  were  not  uUra  vires,  as  the 
scheme  which  they  authorised  was  a  purely 
local  undertaking  and  within  the  competence 
of  the  Provincial  Legislature  under  section  92 
of  the  British  North  America  Act,  1867.  Held, 
also,  that  the  two  concessions  were  not  neces- 
sarily incompatible.  The  first  was  revocable  at 
the  city's  pleasure,  but  not  otherwise ;  and  the 
second  only  amounted  to  an  undertaking  by  the 
city  not  to  convert  the  permission  given  by  the 
first  into  a  right.  Hull  Electric  Co.  v.  Ottawa 
Electric  Co.,  71  L.  J.  P.C.  68;  [1902]  A.C.  237; 
86  L.  T.  208— P.C. 

Copyright  —  Workf  of  Art  —  Extension  of 
English  Copyright  to  Colonies.]— The  Copyright 
(Works  of  Art)  Act,  1862,  conferring  on  British 
subjects  and  persons  resident  in  British  do- 
minions copyright  in  pictures,  drawings,  and 
photographs,  is  not  applicable  to  any  part  of 
the  British  dominions  outside  the  United 
Kingdom.    Graves  v.  Oorrie,  72  L.  J.  P.C.  95; 
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[1903]  A.C.  496;  89  L.  T.  Ill;  52  W.  R.  113 
— P.C. 

The  Canada  Copyright  Act,  1876,  does  not 
make  the  Canadian  Act  set  out  in  the  schedule 
an  Imperial  Act  applicable  to  Canada.  Copy- 
right in  Canada  can  only  be  obtained  for  paint- 
ings, drawings,  and  photographs  by  complying 
with  the  laws  of  that  country.  Graves  v.  Gorriej 
72  L.  J.  P.C.  95 ;  [1903]  A.C.  496 ;  89  L.  T.  11 ; 
52  W.  R.  113— P.C. 

Company  — LiqnidatioxL  — Action  Brought  on 
Behalf  of  Company— liqnidators  Snine  in<  the 
Wrong  Form— Amendment.]— Under  the  Cana- 
dian Winding-up  Act,  1886,  and  the  Code  of 
Civil  Procedure  a  company  in  liquidation  re- 
tains its  corporate. powers,  including  the  power 
to  sue,  but  such  powers  must  be  exercised 
through  the  liquidator  under  the  authority  of 
the  Court,  and  the  liquidator  must  join  the 
company  with  himself  in  the  action.  But  if 
the  liquidator  sues  in  his  own  name  without 
joinder  of  the  company,  the  Court  has  ample 
powers  of  amendment  under  articles  516  and 
518  of  the  Code,  which  ought  to  be  exercised. 
Kent  V.  La  CotnmunauU  des  Saurs  de  ChariU 
de  la  Providence,  72  L.  J.  P.C.  61 ;  [1903]  A.C. 
220;  88  L.  T.  275— P.C. 

Conrti — Provineial— Judifldiotion.]— The  sale 
of  land  situated  in  one  province  cannot  be 
conducted  nor  can  possession  be  given  by  a 
Court  in  another  province.  Nor  has  either  the 
Supreme  Court  of  Canada  or  her  Majesty  in 
Council  sitting  in  appeal  any  wider  jurisdic- 
tion. Great  North-West  Central  Railway  v. 
Charlebois,  68  L.  J.  P.C.  25;  [1899]  A.C.  114; 
79  L.  T.  35— P.C. 

Customs — Import  Dnties— Date  of  Importa- 
tion.]— The  time  at  which,  under  the  Customs 
and  TariH  Acts  of  Canada,  goods  for  the  pur- 
poses of  custom  duties  are  imported  is  when 
they  are  landed  and  delivered  to  the  importer 
or  to  his  order,  or  when  they  are  taken  out  of 
warehouse,  if,  instead  of  being  delivered,  they 
have  been  placed  in  bond.  Canada  Sugar 
Refining  Co,  v.  Reg.,  67  L.  J.  P.C.  126 ;  [1898] 
A.C.  735;  79  L.  T.  146— P.C. 

Certain  duties  on  sugar  were  imposed  by  the 
Tarifi  Act,  1895,  which  came  into  force  on 
May  3, 1895.  By  the  Customs  Act,  1886,  s.  25, 
the  master  of  a  vessel  as  soon  as  she  is  anchored 
or  moored  is  to  make  a  report  of  the  goods  on 
board  to  the  collector.  By  section  31,  if  any 
vessel  calls  at  a  port  of  entry,  but  it  is  intended 
to  convey  its  cargo  to  any  other  port,  duties  are 
to  be  paid,  not  at  the  first  port,  but  at  that  at 
which  the  goods  are  to  be  hbnded.  By  section 
34  every  importer  is  to  make  due  entry  of  the 
goods  and  land  the  same.  By  section  150  the 
importation  is  defined  to  have  been  completed 
from  the  time  the  vessel  came  within  the 
limits  of  the  port  at  which  the  goods  ought  to 
be  reported.  The  appellants'  vessel  called  at 
North  Sydney  on  her  way  to  Montreal  on 
April  29, 1895.  On  May  2,  before  the  arrival  of 
the  vessel,  the  appellants  made  entry  at  the 
Montreal  Customs  House  of  the  goods,  and  a 
landing  warrant  was  issued  for  the  landing 
thereof  duty  free.  On  May  14,  however,  the 
collector  of  customs  cancelled  the  free  entry 
and  claimed  duty  i—Held,  that  the  importation 


was  not  effected  before  May  3,  as  the  report  re- 
ferred to  in  section  150  means  the  report  to  be 
made  by  the  master  under  section  25,  com- 
pleted by  the  entry  to  be  made  by  the  importer 
under  section  34.    lb. 

Shi]^CNK>ds  Snbjeot  to  Import  Baties— 

Registration.] — A  foreign-built  ship,  which  is 
made  liable  under  the  heading  "  Goods  subject 
to  duties  "  by  item  409  in  the  schedule  to  the 
Customs  Tariff  (Canada)  Act,  1897,  is  imported 
when  it  enters  a  Canadian  port  or  harbour; 
and  the  imposition  of  the  duty  is  not  incon- 
sistent with  the  registration  sections  of  the 
Merchant  Shipping  Act,  1894,  which  are  made 
applicable  to  the  whole  of  the  British  dominions. 
Algoma  Central  Railway  v.  Regein,  72  L.  J.  P.C. 
108;  [1903]  A.C.  478;  89  L.  T.  109;  9  Asp. 
M.C.  431— P.C. 

Bebt— Notice  of  Transfer— "  Bigniflcation  "— 
Notarial  Act.]— Notice  of  the  sale  or  transfer 
of  a  debt,  accompanied  by  a  copy  of  the  transfer, 
is  sufficient  '*  signification  '*  within  the  meaning 
of  article  1,571  of  the  Civil  Code  of  Lower 
Canada,  without  the  intervention  of  a  notary. 
The  institution  by  the  transferee  of  an  action 
against  the  debtor  to  recover  the  debt  is  of 
Itself  a  sufficient  signification  of  the  act  of 
sale,  and  there  is  nothing  in  the  Code  which 
requires  signification  of  the  sale  and  a  delivery 
of  a  copy  of  the  act  of  sale  to  be  made  at  one 
and  the  same  time.  Bank  of  Toronto  v.  St. 
Latprence  Fire  Insurance  Co.,  72  L.  J.  P.C.  14 ; 
[1903]  A.C.  59 ;  87  L.  T.  462-  P.C. 

Extradition  —  OfEmces  —  Habeas  Corpus  — 
Warrant  of  Arrest— Belease  by  Judge  of  One 
District  of  Prisoner   Arrested   in   Another.]— 

By  chapter  95,  section  28  of  the  Consolidated 
Statutes  of  Lower  Canada — incorporating  sec- 
tion 27  of  the  Habeas  Corpus  Act  of  Lower 
Canada,  1857  (23  Vict.  c.  57)— whenever  a  writ 
of  habeas  corpus  has  been  refused  by  a  Judge, 
no  fresh  application  for  the  writ,  unless  new 
facts  are  stated,  is  lawful  before  such  Judge  or 
before  any  other  Judge.  The  respondents  were 
arrested  for  extradition  offences  by  warrant  of 
a  Commissioner  whose  jurisdiction  extended 
beyond  the  district  to  which  he  was  assigned. 
Whilst  temporarily  in  another  district  the  re- 
spondents' discharge  from  custody  was  ordered 
by  a  Judge  of  that  district: — Held,  that  the 
Judge  had  no  jurisdiction  to  order  such  dis- 
charge. United  States  of  America  v.  Gaynor, 
74  L.  J.  P.C.  44 ;  [1905]  A.C.  128 ;  92  L.  T.  276 ; 
21  T.  L.  R.  254— P.C. 

Gifts  Inter  Vivos— VaUdity.]— Article  762  of 
the  Civil  Code  of  Lower  Canada,  by  which  gifts 
inter  vivos  made  during  the  supposed  mortal 
illness  of  the  donor  are  void  whether  or  not 
followed  by  his  death,  "imless  circumstances 
tend  to  render  them  valid  (si  aucunes  circon- 
stances  Waident  d  Us  valider)"  does  not  apply 
to  a  case  in  which  a  testator  was  suffering  for 
a  protracted  period  from  maladies  which  went 
on  increasing  in  severity  until  the  moment  of 
death.  Archambault  v.  Archambault,  71  L.  J. 
P.C.  131 ;  [1902]  A.C.  575;  87  L.  T.  404— P.C. 

Indian  Beservos— Proprietary  Bights  of  Pro- 
vince—Choice of  Lands  Appropriated.]— Section 
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91,  Bub-Bection  24  of  the  British  North  Amerioa 
Act,  1867,  by  whioh  the  Parliament  of  Canada 
has  exolusive  legislative  authority  over  "  Indians 
and  Lands  reserved  for  the  Indians,"  does  not 
vest  in  the  Government  of  the  Dominion  any 
proprietary  rights  in  such  lands  or  power  by 
legislation  to  interfere  therewith  in  infringe- 
ment of  the  proprietary  rights  of  the  province 
in  which  the  lands  are  situated.  Ontario 
Mining  Co,  v.  Seyhold,  72  L.  J.  P.O.  6 ;  87  L.  T. 
449— P.O. 

The  choice  and  location  of  lands  to  be  appro- 
priated as  Indian  Boserves  can  only  be  effected 
by  the  joint  action  of  the  Provincial  and 
Dominion  Governments.  But  when  such  lands 
are  surrendered  by  the  Indians,  the  result  is  to 
vest  them  in  the  Crown  for  the  beneficial  use 
of  the  province  whose  grantees'  title  prevails 
over  the  title  purported  to  be  granted  by  the 
Dominion.  SL  Catherine* s  MiUing  and  Lumber 
Co.  V.  Beg,  (58  L.  J.  P.C.  64;  14  App.  Cas.  46) 
followed.    lb, 

Unanthoriied  Aoqnietoenee  of  Qffioiali.] — A 
province  cannot  be  bound  by  the  unauthorised 
acts  of  officers  of  departments.    lb. 

Hatband  and  Wife— Rights  of— Separation  as 
to  Property— Xortgage  of  Wife's  Froporty— 
Money  Used  for  Husband's  Pnxposos — ^Yalidity  of 
Mortgage.] — The  words  *'  for  her  husband  "  in 
article  1,301  of  the  Civil  Code  of  Lower  Canada, 
which  invalidates  any  obligation  binding  her 
separate  property  **for  her  husband,"  mean 
generally  in  any  way  for  the  husband's  pur- 
poses as  distinguished  from  those  of  the  wife, 
and  ignorance  on  the  part  of  the  obligee  cannot 
avail  him  if  in  fact  she  bound  herself  for  her 
husband.  Trust  and  Loan  Co,  of  Canada  v. 
Ga/uthier,  78  L.  J.  P.C.  6 ;  89  L.  T.  46a— P.C. 

InsolYoney— Preferential  Creditor— Builder's 
Privilege.] — The  privilege  of  a  builder  as  a  pre- 
ferential creditor  of  an  insolvent  estate  con- 
stituted by  the  Code  of  Lower  Canada,  and  the 
amending  statutes,  dates  only  from  registration 
effected  under  article  2,103;  and  where  work 
was  completed  during  the  currency  of  67  Vict, 
c.  46,  but  in  respect  of  which  there  was  no 
registration  until  after  the  commencement  of 
69  Vict.  0.  42,  the  privilege  is  governed  by  the 
provisions  of  the  later  statute,  which  limits  its 
duration  to  one  year.  Banqtie  d^Hochtlaga  v. 
Stevenson,  69  L.  J.  P.C.  139 ;  [1900]  A.  C.  600; 
83  L.  T.  23^-P.C. 

The  hypothecary  privilege  conferred  by 
article  2,013  (I)  in  69  Yict.  c.  42  only  arises  on 
notice  given  to  the  proprietor  in  virtue  of 
article  2,013' (gf)  in  69  Vict.  c.  42,  and  registered 
according  to  article  2,103  of  the  original  Code. 
lb. 

Lakes,  Bivers,  Harbours,  Fisheries— Bespeotive 
Bights  of  Dominion  and  Provinoes.]— Whether  a 
lake  or  river  in  Canada  be  vested  in  the  Crown 
as  represented  by  the  Dominion  or  as  repre- 
sented by  the  province  in  which  it  is  situated, 
it  is  equally  Crown  Property,  and  the  rights  of 
the  public  in  respect  of  it,  except  as  modified 
by  legislation,  are  precisely  the  same.  Att.- 
Gen.  for  Canada  v.  Atts,-Qen,foT  OrUario.Quebec, 
and  Nova  Scotia,  67  L.  J.  P.C.  90;  [1898]  A.C. 
700;  78  L.  T.  697— P.O. 


There  is  a  broad  distinction  between  pro- 
prietary rights  and  legislative  jurisdiction,  and 
the  latter  may  be  vested  in  the  Dominion 
Parliament  without  the  transfer  of  any  pro- 
prietary rights.  Whatever  proprietary  rights 
were  at  the  passing  of  the  Dominion  Act,  1867, 
possessed  by  the  provinces,  remain  vested  in 
them,  except  such  as  are  by  any  of  its  express 
enactments  transferred  to  the  Dominion.    lb. 

By  the  106th  section  of  the  Act  the  public 
works  and  property  of  each  province  enume- 
rated in  the  3rd  schedule  are  to  become  the 
property  of  the  Dominion ;  the  fifth  item  of 
the  schedule  being  **  Kivers  and  Lake  Improve- 
ments." The  true  construction  of  this  item  is 
that  the  improvements  only,  and  not  the  whole 
of  the  rivers,  became  vested  in  the  Dominion. 
lb. 

In  the  same  schedule  "Public  Harbours" 
are  vested  in  the  Dominion.  That  term  in- 
cludes whatever  may  be  properly  designated  as 
a  "  harbour,"  and  is  not  confined  to  those  parts 
on  which  public  works  had  been  executed.  But 
it  does  not  follow  that  the  foreshore  on  the 
margin  of  a  harbour  necessarily  forms  a  portion 
thereof.  That  depends  on  the  circumstances  of 
each  case.  Holman  v.  Qreen  (6  S.  C.  R.  707 ; 
2  Cart.  147J  overruled  on  this  point.  No  pro- 
prietary rignts,  but  only  legislative  jurisdiction, 
IS  conferred  on  the  Dominion  in  relation  to 
fisheries  by  the  91st  section,  although  the 
power  ito  legislate  enables  the  Legislature  to 
some  extent  to  affect  proprietary  rights.  Within 
such  legislative  power  is  the  imposition  of  a  tax 
by  way  of  licence  as  a  condition  of  the  right  to 
fish.    lb. 

In  so  far  as  section  4  of  the  Revised  Statutes 
of  Canada,  o.  96,  empowers  the  grant  of  fishery 
leases  in  property  not  belonging  to  the  Do- 
minion, but  to  the  provinces,  it  was  uUra  vires, 
lb. 

The  Ontario  Legislature  had  jurisdiction  to 
enact  section  47  of  the  Revised  Statutes  of 
Ontario,  c.  24,  except  in  so  far  as  it  relates  to 
land  in  the  harbours  and  canals,  if  any  of  the 
latter  be  included  in  the  words  "  other  navigable 
waters  of  Ontario."    lb. 

On  the  true  construction  of  section  91  of  the 
British  tNorth  America  Act  the  enactment  of 
fishery  r^n^lations  is  within  the  exclusive  com- 
petence of  the  Dominion  Legislature,  although 
the  legislation  of  provincial  legislatures  is  not 
necessarily  incompetent  merely  because  it  may 
have  relation  to  fisheries.    lb. 

The  Dominion  Parliament  had  jurisdiction  to 
pass  the  Act  entitied  "  An  Act  respecting  cer- 
tain works  constructed  in  or  over  navigable 
rivers."    lb. 

Mining— Plaeer  Miners— Benewal  of  Grants- 
Mining  Begulations.]— Under  section  20  of  the 
Statute  Regulations  made  imder  the  Dominion 
Lands  Act,  1886,  a  placer  miner  holds  on 
renewal  under  an  annual  grant  in  substitution 
for,  not  in  continuation  of,  his  original  grant, 
and  he  has  no  absolute,  but  only  a  preferential, 
right  to  renewal.  Cha^Ue  v.  Begem ;  Bex  v. 
ChappeUe ;  Carmack  v.  Begem ;  Tweed  v.  Begem^ 
73  L.  J.  P.C.  18 ;  [1904]  A.C.  127 ;  89  L.  T.  613 ; 
20  T.  L.  R.  74— P.C. 
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A  renewal  grant  issued  daring  the  ourrenoy 
of  an  existing  grant  is  liable  to  be  aSeoted  by 
regulations  not  in  force  at  the  time  of  renewal, 
but  coming  into  operation  before  the  expiry  of 
the  existing  grant.    lb. 

The  imposition  by  the  Governor  in  Council 
of  a  percentage  to  be  paid  by  a  placer  miner 
on  the  proceeds  realised  from  his  claim  \s  nob 
contrary  to  the  terms  of  the  grant  giving  the 
miner  the  exclusive  right  to  such  proceeds,  or 
a  tax  requiring  the  authority  of  Parliament. 
It  is  a  reservation  out  of  the  grant  which  it 
was  competent  for  the  grantor  as  owner  in  fee 
to  make.    lb. 

The  condition  expressed  in  section  91  of  the 
Act  that  every  order  and  regulation  made  by 
the  Governor  in  Council  shall  have  effect  only 
after  the  same  has  been  published  for  four 
successive  weeks  in  the  Canada  Gazette  is  not 
fulfilled  by  publication  in  four  successive  weekly 
issues  when  the  period  of  four  weeks  from  the 
first  issue  has  not  expired.    lb. 

Parliament — Dominion — JnrisdiotioiL — Pore- 
Blu»re— Harbour.]— By  section  108  of  the  British 
North  America  Act,  1867,  public  harbours  in 
each  province  are  within  the  legislative  powers 
of  the  Dominion  Parliament,  and  where  a  fore- 
shore is  used  for  a  harbour  it  must,  in  accord- 
ance with  Att,-Oen,  for  Canada  v.  Att$,-Oen, 
for  Ontario,  Quebec,  and  Nova  Scotia  (67  L.  J. 
P.C.  90 ;  [1898]  A.C.  700),  be  regarded  as  part 
of  a  harbour.  Att.-Oen,  for  British  Columbia 
V.  Canadian  Pacific  Bailway,  75  L.  J.  P.C.  88 ; 
[1906]  A.C.  204;  94  L.  T.  295;  22  T.  L.  R.  330 

Provineial  Crown  lands.]— Under  sec- 
tions 91  and  92  of  the  British  North  America  Act, 
1867,  which  give  the  Dominion  Parliament  legis- 
lative authority  over  railways  and  other  works 
extending  beyond  the  limits  of  a  province,  the 
Dominion  Parliament  may  dispose  of  provincial 
Crown  lands  for  the  purposes  mentioned  in 
those  sections,  and  by  section  18  (a)  of  the 
Canadian-Pacific  Railway  Act,  1881,  that  power 
has  been  exercised.    lb, 

Consolidated    Bailway  Aot — Canadian- 

Faeiflo  Bailway  Act,  1881.]— The  Consolidated 
Railway  Act,  1879,  which  is  incorporated  in  the 
Canadian-Pacific  Railway  Act,  1881,  only  applies 
where  its  language  is  not  inconsistent  with  the 
special  incorporating  Act.    lb, 

_  Dominion— Beprosentation  of  the  Pro- 
vince!— Periodical  Be-a^jnstaLcnts.]- By  the 
British  North  America  Act,  1867,  s.  5,  Canada 
was  to  be  divided  into  four  provinces;  by 
section  37  the  House  of  Commons  was  to 
consist  of  181  members  in  the  proportions 
for  the  several  provinces  therein  mentioned; 
by  section  61  the  representation  of  the  four 
provinces  was  to  be  re-adjusted  decennially  in 
accordance  with  the  results  of  the  census,  on 
the  principle  that  Quebec  was  to  have  the  fixed 
number  of  65,  and  each  of  the  other  provinces 
such  a  nimiber  of  members  as  would  bear  the 
same  proportion  to  the  number  of  its  population 
as  the  number  65  bore  to  the  population  of 
Quebec,  and  on  any  such  re-adjustment  the 
number  of  members  for  a  province  was  not  to 
be  reduced  unless  the  proportion  of  the  popu- 


lation of  the  province  to  the  "aggregate 
population  of  Canada  at  the  then  last  pre- 
ceding re-adjustment "  were  diminished  by  one 
twentieth  part  or  upwards;  by  section  146  it 
was  made  lawful  for  the  Queen  by  Order  in 
Council  to  admit  other  colonies  or  provinces 
into  the  Union,  and  such  Order  in  Coimcil  was 
to  have  the  effect  of  an  Act  of  Parliament  of 
the  United  Kingdom: — neld,  with  respect  to 
one  of  the  four  original  provinces,  that  the 
words  **  aggregate  population  "  were  not  confined 
to  those  four  provinces,  but  included  the  popu- 
lation of  the  provinces  admitted  into  the  Umon 
subsequently  to  the  passage  of  the  British 
North  America  Act.  Heldy  also,  in  the  case 
of  a  province  admitted  since  the  Act,  that 
section  51  was  not  confined  to  the  distribution 
of  representatives  between  the  four  original 
provinces,  and  that  there  might  be  **  re-ad- 
justment'* without  alteration  in  a  particular 
province,  so  that  the  representation  of  the 
province  might  be  diminished,  though  at  a 
previous  decennial  period  there  had  been  no 
increase.  Att,-Oen,  for  Prince  Edward  Island 
V.  Att.'Oen,  for  Canada;  Att,-Oen,  for  New 
Brunswick  v.  Att,-Qen,  for  Canada,  74  L.  J. 
P.C.  9 ;  [1905]  A.C.  37 ;  91 L.  T.  636 ;  21 T.  L.  R. 
25— P.C. 

ProYincial  Legislature— Powers  of  Com- 
pany Incorporated  by  Dominion  Statute— Business 
Extending  Beyond  the  Province.]— It  is  not 
competent  to  a  provincial  Legislature  to  impose 
conditions  precedent  to  the  exercise  of  powers 
conferred  by  the  Dominion  Parliament  upon  an 
undertaking  which  extends  beyond  the  limits 
of  the  province,  such  undertakings  being  under 
the  exclusive  jurisdiction  of  the  Dominion 
Parliament.  Beg,  v.  Mohr  (7  Quebec  L.  R.  183 ; 
2  Cartwright,  257)  disapproved.  Toronto  Cor- 
poration V.  BeU  Telephone  Co,  of  Ca/nada, 
74  L.  J.  P.C.  22 ;  [1905]  A.C.  62 ;  91  L.  T.  700 ; 
21  T.  L.  R.  45— P.C. 

Liquor  Traffic — Suppression  of.] — The 

Legislative  Assembly  of  Manitoba  had  jurisdic- 
tion  to  enact  the  Liquor  Act,  1900,  of  which  the 
purpose  is  to  restrict  the  consumption  of  liquor 
within  the  province  without  interfering  with 
transactions  between  a  person  in  the  province 
and  persons  in  another  province  or  in  a  foreign 
country.  Such  power  is  given  by  section  92, 
sub-section  16  of  the  British  North  American 
Act,  1867.  Att,-Oen.  for  Ontario  v.  Att.-Gen, 
for  the  Dominion  (65  L.  J.  P.C.  36;  [1896] 
A.C.  348)  followed.  Att-Qen,  for  Manitoba  v. 
Manitoba  Licence-holders*  Association,  71  L.  J. 
P.C.  28 ;  [1902]  A.C.  73 ;  85  L.  T.  591 ;  50  W.  R. 
431— P.C. 

Provincial  LegLdaturei— Powers  of  Do- 
minion and  of  Provincial  Legislatures.]  —  A 
Provincial  Legislature  has  no  power  to  order 
work  to  be  done  on  a  railway  which  has  been 
declared  by  the  Dominion  Parliament  to  be 
**  for  the  general  advantage  of  Canada  " ;  such 
a  power  is,  under  the  British  North  America  Act, 
1867,  s.  92,  sub-8. 10  (c),  exclusively  assigned  to 
the  Parliament  of  Canada.  Canadian-Pacific 
Bailway  v.  Notre  Dame  de  Bonseoours  Parish 
{mpra)  distinguished.  Madden  v.  Nelson  and 
Fort  Sheppard  Bailway,  68  L.  J.  P.C.  148 ; 
[1899]  A.C.  626 ;  81  L.  T.  276— P.C. 

Powers  of  Dominion  and  of  Provincial 
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Lagiilatnres.] — Although  by  section  92,  sub- 
section 10  of  the  British  North  America  Act, 
1867,  railways  which  extend  beyond  the  limits 
of  a  Province  are  subject  exclusively  as  railways 
to  the  legislative  authority  of  the  Dominion, 
such  railwaj^  do  not  cease  to  be  part  of  the 
Provinces  in  which  they  are  situated  nor  are 
they  in  other  respects  exempted  from  the  juris- 
diction of  Provincial  Legislatures.  Matters  of 
purely  local  concern,  having  no  relation  to  the 
structure  of  the  railway,  are  within  the  local 
jurisdiction.  Canadian  -  Pacific  Railway  v. 
Notre  Dame  de  Bonsecours  Parish^  68  L.  J.  P.C. 
64 ;  [1899]  A.C.  367  ;  80  L.  T.  434— P.C. 

The  appellant  company  was  required  by  the 
respondents  to  clear  out  a  certain  ditch  on  the 
line  within  the  parish,  and  the  effect  of  the 
operation  would  not  alter  the  structure  of  the 
ditch  or  the  railway: — Held,  that  the  order 
was  within  the  competence  of  the  parish  to 
make.    lb, 

Bailwayi — Civil  Bights.]— In  cases 

in  which  it  is  equally  competent  for  the  Parlia- 
ment of  Canada  and  for  the  Provincial  Legis- 
latures to  make  laws,  and  a  conflict  arises,  the 
legislation  of  the  Dominion  Parliament  must 
prevail.  Qrand  Trunk  Railway  v.  Att-Oen, 
for  Canada,  76  L.  J.  P.O.  23;  [1907]  A.C.  66; 
96  L.  T.  631 ;  23  T.  L.  R.  40-P.C. 

By  section  92,  sub-section  13  of  the  British 
North  America  Act,  1867,  "  Property  and  Civil 
Rights  in  the  Province  "  are  within  the  powers 
of  the  Provincial  Legislatures.  By  sub-section 
10,  **  Railways  .  .  .  connecting  the  Province 
with  any  other  or  others  of  the  Provinces,  or 
extendinjg  beyond  the  limits  of  the  Province," 
are  excepted  from  the  powers  of  Provincial  Legis- 
latures : — Held,  that  an  Act  defining  the 
relations  of  a  railway  company  and  its  servants 
was  ancillary  to  railway  legislation,  and,  though 
affecting  the  civil  rights  of  those  servants,  was 
within  the  competence  of  the  Parliament  of 
Canada.    16. 

Legislatioii  Ultra  Yiref— Katnraliia- 

tion  and  Aliens.] — An  enactment  by  a  Provincial 
Legislature  that  no  Chinaman  shall  be  em- 
ployed in  mines  is  beyond  its  competence,  in- 
asmuch as  by  the  British  North  America  Act, 
1867,  s.  91,  sub-s.  26,  legislation  with  respect  to 
*' naturalisation  and  aliens"  is  reserved  ex- 
clusively to  the  Parliament  of  the  Dominion. 
Union  Colliery  Co,  of  British  Columbia  v. 
Bryden,68  L.  J.  P.C.  118;  [1899]  A.C.  680; 
81  L.  T.  277— P.C. 

Bailway  Company — Statutory  Powers  — 
Damage  Cansed  by  Sparks  from  Engine— Lia- 
bility apart  from  Kegligenoe.] — ^A  corporation 
acting  imder  statutory  powers  is  not  Uable  in 
damages  for  injury  done  in  the  due  exercise 
without  negligence  of  those  powers.  In  this 
respect  the  law  of  Quebec  is  the  same  as  that  of 
England,  and  is  not  affected  either  by  the  Civil 
Code  of  Lower  Canada  or  the  Railway  Act  of 
Canada,  1888.  Neither  section  92  nor  section  288 
of  that  Act  imposes  liability  for  injury  caused 
by  a  proper  user  of  the  railway — the  former 
referriiig  to  compensation  and  not  to  damages 
in  an  action,  and  the  latter  dealing  with  wholly 
different  questions.  Canadian-Pacific  Railway 
V.  Roy,  71  L.  J.  P.C.  61 ;  [1902]  A.C.  220 ;  86 
L.  T.  127 ;  50  W.  R.  415— P.C. 


Statutory  Bnlee— Constmetion— Bisfon- 

sing  Power  of  Bailway  Committee.]— Where 
in  each  of  several  provisions  in  a  general  Act  of 
Parliament  dealing  with  railways  a  certain  pre- 
caution is  imposed  for  the  prevention  of  acci- 
dents, and  in  one  provision  a  limited  dispensing 
power  is  given  to  omit  such  precaution,  the 
dispensing  power  must  be  confined  to  the  par- 
ticular provision  in  which  it  occurs,  and  cannot 
I  be  extended  so  as  to  exonerate  a  company  from 
'  liability  for  an  accident  arising  from  the  absence 
of  such  precaution  under  one  of  the  other  pro- 
visions. Grand  Trunk  Railway  of  Canada  v. 
Washington,  68  L.  J.  P.C.  87;  [1899]  A.C.  276; 
80  L.  T.  301— P.C. 

Bominion  Lands  Granted  to—Orant  by 

Way  of  Subsidy— Beseryation  of  Mines  and 
Minerals.] — Dominion  lands  granted  to  a  rail- 
way compsmy  by  way  of  subsidy  under  the 
Railway  Land  Subsidies  Act,  1890,  are  not  sub- 
ject to  the  reservation  of  mines  and  minerals, 
except  gold  and  silver ;  and  such  lands  are  not 
governed  by  the  Dominion  Lands  Act,  1886,  or 
the  Regulations  of  1889  made  thereunder,  as  that 
Act  and  the  Regulations  apply  only  to  sales  of 
Dominion  lands  for  settlement  and  occupation. 
Calgary  and  Edmonton  Railway  v.  Regem, 
73  L.  J.  P.C.  110;  [1904]  A.C.  766;  91  L.  T. 
301 ;  20  T.  L.  R.  770— P.C. 

Sale  of  Land— Payment  of  Prioe  by  Instal- 
ments— InsolYoncy  of  Debtor— Bight  of  Creditor 
to  Bepayment  before  Expiration  of  Time.] — 
Where  a  company  has  bought  land  of  which 
the  purchiBkse-money  is  to  be  paid  by  instal- 
ments and  has  been  placed  in  li(}uldation  by 
its  directors  on  account  of  its  inability  to  meet 
its  obligations,  and  has  also  been  unable  to  find 
a  purchaser  of  the  land,  the  vendor  is  entitled 
under  article  1,092  of  the  Civil  Code  to  bring  an 
action  for  the  whole  balance  of  purchase-money 
before  the  stipulated  time  for  payment  arrives. 
Kensington  Land  Co,  v.  Canada  Industrial  Co,, 
72  L.  J.  P.C.  66;  [1903]  A.C.  213;  88  L.  T.  711 
—P.C. 

Temperanoe  Aet — Constmetion.] — By  section 
15  of  the  Canada  Temperance  Act,  1864, "  every 
prosecution  shall  be  commenced  within  three 
months  after  the  alleged  offence."  By  section 
17,  "  Two  or  more  offences  by  the  same  party 
may  be  included  in  any  such  complaint "  ;  but 
the  maximum  penalty  in  such  case  is  one 
hundred  dollars: — Held,  that  the  effect  of  the 
two  sections  is  not  that  a  fine  of  one  handred 
dollars  is  to  cover  all  the  offences  committed 
within  three  months  of  the  complaint,  and  that 
saction  17  is  permissive,  and  not  imperative. 
Wentworth  v.  Mathieu,  69  L.  r,  P.C.  11 ;  [1900] 
A.C.  212 ;  82  L.  T.  161— P.C. 


(&)  British  Columbia. 

Corporation— Beads  and  Bridges—Adoption  by 
Corporation— Kegligenoe— liability.}— -Where  a 
statute  enacts  tlutt  roads  and  bridges  are 
originally  vested  in  the  Province,  but  may  be 
adopted  by  a  municipality— no  special  form  of 
adoption,  however,  being  necessary— acts  done 
and  authority  exercised  by  a  corporation  in 
respect  of  such  roads  and  bridges  will,  in  the 
absence  of  evidence  to  the  contrary,  be  taken  as 
I  proof   of   adoption.     Victoria    Corporation    v. 
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Patterson;  Victoria  Corporatiofi  v.  Lang,  68 
L.J.  P.O.  128;  [1899]  A.C.  615;  81  L.  T.  270 
—P.O. 

A  bridge  within  the  limits  of  the  appellant 
corporation  gave  way  and  persons  were  drowned. 
The  jury  found  that  the  proximate  cause  of  the 
aocident  was  the  defective  condition  of  a  beam 
into  which,  some  years  previously,  an  officer  of 
the  corporation  liad  bored  holes.  There  was 
evidence  that  for  a  considerable  time  the  cor- 
poration had  undertaken  the  care  and  manage- 
ment of  the  bridge : — Held,  as  matter  of  legal 
inference  from  the  facts  found,  that  the  corpo- 
ration had  adopted  the  bridge,  and  were,  there- 
fore, liable  for  damages  in  respect  of  the 
accident.    75. 

Sleetoral  Law— Szolntion  of  JapaiMM  tram 
Traaohiie— Oompetenee  of  Provinoial   legiila- 

tare—HatunUisation.]— Although  by  section  91, 
Bub-section  25  of  the  British  North  America 
Act,  1867,  the  subject  of  ^'naturalisation  and 
aliens"  is  exclusively  reserved  for  the  Parlia- 
ment of  the  Dominion,  the  consequences  of 
either  alienage  or  naturalisation  are  not  so 
reserved,  and  it  is  within  the  competence  of  a 
Provincial  Legislature  to  exclude  aliens  from 
the  franchise,  each  province  having,  by  section 
92,  sub-section  1,  the  power  of  making  la¥rB  in 
respect  of  its  constitution.  Union  Colliery  Co. 
of  British  Columbia  v.  Bryden  (68  L.  J.  P.O. 
118 ;  [1899]  A.C.  580)  distinguished.  Vancouver 
City  Collector  of  Voters  or  Cunningham  v. 
Tomey  Homma,  72  L.  J.  P.O.  28;  [1908]  A.C. 
151 ;  87  L.  T.  572— P.O. 

Land— Oonfliotiiig  Okdmi  to  Publie  Landi 
—Transfer  of  Lands  in  British  OolnmMa  to 
Canada.] — Held,  on  the  evidence,  that  certain 
land  called  Dcw^man's  Island,  lying  on  the 
coast  of  British  Columbia,  was  originally  and  was 
subsequently  maintaiued  as  a  military  reserve, 
remained  accordingly  Imperial  property  at  the 
time  of  the  British  North  America  Act,  1867, 
and  was  transferred  to  the  Dominion  by  the 
Home  Grovemment  by  a  despatch  in  1884. 
Att.-Gen.  of  British  Columbia  v.  Att.-Oen,  of 
Canada,  75  L.  J.  P.C.  114 ;  [1906]  A.C.  552 ;  95 
L.  T.  571— P.O. 

Grant  of  Minef  and  Minerali— Grant  by 

Dominion  Goremmont  —  Subsequent  Statutory 
Grant  of  Same  Land  by  Proyincial  Govern- 
ment.]— A  grant  of  land  was  made  by  the 
Dominion  Government  in  1887  to  the  re- 
spondents, a  company  incorporated  by  an  Act 
of  British  Columbia.  The  land  had  been  vested 
in  the  Dominion  Government  by  a  Provincial 
Act  of  1883.  The  same  land  was  granted  in 
1904  imder  a  Provincial  Act  of  1904  to  the 
appellant.  Under  the  Act  of  1904  any  settler 
who  had  occupied  or  improved  land  within  the 
area  in  question  before  the  Provincial  Act 
therein  mentioned  of  1883,  and  fulfilled  the 
conditions  there  specified,  was  entitled  to  a  free 
grant  thereof.  The  appellant  was  such  a  settler 
and  had  fulfilled  the  statutory  conditions : — Held, 
that  the  appellant's  title,  including  the  mines 
and  minerals,  superseded  that  of  the  respon- 
dents, and  that  the  British  Columbia  Legislature 
had  power  to  enact  the  statute  of  1904.  McGregor 
V.  Esquimalt  and  Nanaimo  Railway,  76  L.  J. 
P.C.  85 ;  [1907]  A.C.  462 ;  97  L.  T.  223— P.C. 

Bevenne— Income  Tax— Payment  by  Betnlts.] 


— Under  the  Assessment  Act,  1897,  income  tax 
is  chargeable  on  sums  exceeding  one  thousand 
dollars  in  respect  of  all  profits  and  gains  derived 
from  personal  exertions,  whether  such  profits 
and  gains  are  fixed  or  fluctuating,  certain  or 
precarious ;  the  returns  to  be  made  under  sec 
tion  32  (e)  being  on  "  income,  whether  derivable 
from  salary  or  otherwise.*'  Att.-Oen,  of  British 
Columbia  v.  Ostrum,  73  L.  J.  P.O.  11 ;  [1904] 
A.C.  144 ;  89  L.  T.  509 ;  20  T.  L.  R.  64— P.C. 

Private  Act  —  General  Aet —  "  Unrecorded 
water."] — Private  Acts  conferring  special  rights 
and  imposing  special  obligations  for  special 
purposes  are  not  overruled  by  general  legisla- 
tion, the  application  of  which  might  interfere 
with  the  rights  granted  and  the  obligations  im- 
posed by  the  private  Acts.  Esquimalt  Water- 
works Co.  V.  City  of  Victoria  Corporation,  76 
L.  J.  P.C.  75  [1907]  A.C.  499  ;  97  L.  T.  492  ; 
23  T.  L.  R.  762— P.C. 


By  section  2  of  the  British  Columbia  Water 
Clauses  Consolidation  Act,  1897,  "  Unrecorded 
water  shall  mean  all  water  .  .  .  not  held  under 
or  used  in  accordance  with  a  record  under  this 
Act,  or  under  the  Acts  repealed  hereby  .  .  . 
and  shall  include  all  water  for  the  time  being 
I  unappropriated  or  unoccupied,  or  not  used  for 
i  a  beneficial  purpose." — Held,  that  water  which 
I  has  been  ascertained  and  appropriated  and  by 
private  Acts  vested  in  a  corporation  for  the  dis- 
charge of  obligations  which  might  on  due  notice 
be  imposed  upon  the  corporation,  but  have  not 
yet  been  imposed,  is  not  "  unrecorded  water  ** 
within  the  meaning  of  the  Act.    lb, 

Yukon   Territorial  Act— Final  Judgment.] — 

In  an  action  by  executors  against  the  appellant 
to  recover  certain  sums  of  money  due  to  their 
estate,  the  Judge  of  the  Territorial  Court,  at  the 
request  of  the  plaintiffs,  selected  one  of  the 
items,  and  adjudicated  on  the  evidence  taken 
that  the  action  in  respect  thereof  be  dismissed : — 
Held,  that  this  was,  within  the  meaning  of  the 
Yukon  Territorial  Act,  1899,  s.  8,  a  final  judg- 
ment  in  respect  thereof,  notwithstanding  that 
the  remaining  items  in  suit  were  referred  and 
the  costs  were  reserved.  No  appeal  therefrom 
to  the  British  Columbia  Court  lay  after  the 
expiration  of  twenty  days.  McDonald  v.  Belcher, 
73  L.  J.  P.p.  91 ;  [1904]  A.C.  429 ;  90  L.  T.  735 
—P.C. 

(c)  Manitoba. 

Swamp  Landi— Transfer  to  Xanitoba— Bate  of 
Yoiting.] — ^By  section  4  of  the  Revised  Statutes 
of  Canada,  1886,  c.  47,  s.  4,  ''  All  Crown  lands 
in  Manitoba  which  are  shewn  to  the  satisfaction 
of  the  Dominion  Government  to  be  swamp  lands 
shall  be  transferred  to  the  Province,  and  enure 
wholly  to  its  benefit  and  nses "  :—Held,  that 
such  lands  became  vested  in  the  Province  not 
from  the  date  of  the  statute,  but  from  that  of 
actual  transfer.  Att,'Qen,  for  Manitoba  v.  Att.- 
Oen.  for  Canada,  73  L.  J.  P.C.  100 ;  [1904]  A.C. 
799 ;  91  L.  T.  300 ;  20  T.  L.  R.  769— P.C. 


{d)  Newfoundland. 

Whaling  Indnstey  Aet,  1902— Duty— Beceipt^ 
Licence.] — A  receipt  for  a  licence  duty  payable 
under  the  Whaling  Industry  Act,  1902,  and 
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signed  by  the  Minister  of  Marine  and  Fisheries, 
is  not  the  equivalent  of  an  actual  licence,  which 
must  be  granted  by  the  Governor  in  Oouncil; 
and  where  the  actual  licence  which  is  expressed 
to  supersede  the  receipt  is  for  a  narrower  area 
than  that  which  is  specified  in  the  application, 
there  is  no  obligation  on  the  Government  and 
no  implied  contract  to  grant  a  licence  co-exten- 
sive with  the  application.  Newfoundland  Steam 
Whaling  Co,  v.  Newfoundland  Oovemment,  73 
L.  J.  P.O.  69;  [1904]  A.C.  899;  91  L.  T.  163; 
20  T.  L.  R.  66a-P.O. 


(e)  Nova  Scotu. 

Praetiee—Oertiorari— Speeial  Leave  to  Appeal 
— Canada  Temperaaee  Acts.]— The  Oanada  Tern- 
perance  Act,  1886,  empowers  the  tribunal  thereby 
constituted,  "  before  whom  any  prosecution  for 
an  ofience "  against  the  Act  "  is  brotight  *'  to 
issue  a  search  warrant  and  make  a  destruction 
order  as  therein  described.  The  Canada  Tem- 
perance Amendment  Act,  1888,  re-enacted  this 
provision,  with  the  omission  of  the  words  re- 
ferring to  a  prosecution : — Held,  in  a  case  where 
a  search  warrant  had  been  issued  and  a  destruc- 
tion order  made  without  any  previous  prosecu- 
tion, that  a  writ  of  certiorari  could  not  be  issued 
to  bring  the  warrant  and  order  into  Court,  and 
that  the  case  was  not  one  in  which  special 
leave  to  appeal  ought  to  be  granted.  Toumsend  v. 
Cox,  76  L.  J.  P.C.  98 ;  [1907]  A.C.  614 ;  97  L.  T. 
620— P.C. 


(/)  Ontabio. 

AisetsmeiLt— Beal  Estate— Eleetric  Oars.]— 
The  electric  cars  and  apparatus  and  plant  of 
a  tramway  company  are  not  assessable  as  real 
estate  under  an  Act  which  includes  under  the 
terms  "land,"  "real  property,"  and  "real 
estate  "  things  "  erected  upon  or  afi&xed  to  the 
land,  and  all  machinery  or  other  things  so  fixed 
to  any  building  as  to  form  in  law  part  of  the 
realty."  Ktrl^xUrick  v.  Bank  of  Montreal  (2 
Ont.  L.  R.  113)  disapproved.  Toronto  Railway 
V.  Toronto  Corporation,  73  L.  J.  P.C.  120 ;  [1904] 
A.C.  809 ;  91  L.  T.  641 ;  20  T.  L.  R.  774— P.C. 

Appointment  of  Qneen*f  Ctonniel- Patents  of 
Precedence.] — By  the  combined  effect  of  the 
British  North  America  Act,  1867,  and  the  Re- 
vised Statutes  of  Ontario,  1877,  c.  139,  it  is 
competent  to  the  Lieutenant  -  Governor  of 
Ontario  to  appoint  Queen's  Counsel  and  to 
grant  patents  of  precisdence  for  the  province 
to  members  of  the  provincial  Bar.  Att.-Oen, 
for  Canada  v.  Att,-Oen,  for  Ontario,  67  L.  J. 
P.C.  17 ;  [1898]  A.C.  247 ;  77  L.  T.  639— P.C. 

Observations  on  the  appointment  of  Queen's 
Counsel  and  the  grant  of  patents  of  precedence 
in  England.    lb. 

Contract— Paymenti  in  Arrear— Interest.]— 
By  the  Ontario  Judicature  Act,  1897,  s.  113, 
"  mterest  shall  be  payable  in  all  cases  in  which 
it  is  now  payable  oy  law  or  in  which  it  has 
been  usual  for  a  jury  to  allow  it."  The  effect 
of  this  enactment  is  that  in  all  cases  where,  in 
the  opinion  of  the  Court,  the  payment  of  a  just 
debt  has  been  improperly  withheld,  and  it  seems 
to  be  fair  and  equitable  that  the  party  in  default 


should  make  compensation  by  payment  of  in- 
terest, it  is  incumbent  upon  the  Court  to  allow 
interest  for  such  time  and  at  such  rate  as  the 
Court  may  think  right.  Toronto  Railway  v. 
Toronto  City,  75  L.  J.  P.C.  36 ;  [1906]  A.C.  117 ; 
93  L.  T.  646 ;  22  T.  L.  R.  32— P.C. 

Common  School  Fund- Sights  and  Idabilitiei 
of  Provinces  inter  se— Arbitration— Jurisdiction 
of  Arbitraton.]— A  Conmion  School  Fund  for 
the  purpose  of  education  was  established  by  an 
Act  of  the  old  Province  of  Canada  of  1860,  and 
lands  were  set  apart  in  what  is  now  the  Pro- 
vince of  Ontario  for  the  purposes  of  the  fund. 
Questions  having  arisen  between  the  Provinces 
of  Ontario  and  Quebec  in  respect  of  the  adminis- 
tration of  the  fund,  arbitrators  were  appointed 
under  statutes  of  the  Dominion  ana  of  the 
Provinces  to  consider  (inter  alia) — first,  the 
ascertainment  and  determination  of  the  amount 
of  the  principal  of  the  fund  and  the  method  of 
computing  interest ;  and  secondly,  the  amount 
for  which  Ontario  was  liable,  and  also  the  value 
of  the  school  lands  which  had  not  yet  been  sold. 
In  an  action  by  Quebec  against  Ontario  a  claim 
was  made  for  a  specific  sum  representing  the 
uncollected  purchase-moneys  of  lands  sold  by 
Ontario  to  which  no  title  had  as  yet  been 
granted  :—Held,  that  the  claim,  being  in  effect 
against  a  trustee  for  wilful  neglect  and  de&ult, 
was  not  within  the  submission  to  arbitration. 
AU.'Oen,  for  Ontario  v.  AtL-Oen,  for  Quebec, 
72  L.  J.  P.C.  9 ;  87  L.  T.  463— P.C. 

Indian  Beserrcs— Proprietary  Sights  of  Pro- 
yince— Choice  and  Location  of  Lands  Appro- 
priated.]—  Section  91,  sub-section  24  of  the 
British  North  America  Act,  1867,  by  which  the 
Parliament  of  Canada  has  exclusive  legislative 
authority  over  "  Indians  and  Lands  reserved  for 
the  Indians,"  does  not  vest  in  the  Government 
of  the  Dominion  any  proprietary  rights  in  such 
lands  or  power  by  legislation  to  interfere  there- 
with in  Infringement  of  the  proprietary  rights 
of  the  province  in  which  the  lands  are  situated. 
Ontario  Mining  Co.  v.  Seybold,  72  L.  J.  P.C.  6 ; 
[1903]  A.C.  73;  87  L.  T.  449— P.C. 

The  choice  and  location  of  lands  to  be  appro- 
priated as  Indian  reserves  can  only  be  effected 
by  the  joint  action  of  the  Provincial  and 
Dominion  Governments.  But  when  such  lands 
are  surrendered  by  the  Indians,  the  result  is  to 
vest  them  in  the  Crown  for  the  beneficial  use  of 
the  province  whose  grantees*  title  prevails  over 
the  title  purported  to  be  granted  by  the 
Dominion.  St.  Catherine's  Milling  and  Lumber 
Co.  V.  Reg.m  L.  J.  P.C.  64 ;  14  App.  Cas.  46) 
followed.    Jo. 

Unauthorised  Acquiescence  of  Qfllcialt.]- A 
province  cannot  be  bound  by  the  unauthorised 
acts  of  officers  of  departments.    lb. 

Lease  Granted  by  Municipality  —  Exemption 
firom  Taxation— Covenant  in  Lease— Lial^lity  of 
Lessee.]- By  section  7  of  the  Ontario  Assess- 
ment Act,  1892,  exemption  from  taxation  is 
conferred  upon  property  belonging  to  a  muni- 
cipality "  but  not  when  occupied  by  any  person 
as  tenant  or  lessee."  By  section  20  taxes  may 
be  recovered  from  either  the  owner,  tenant,  or 
occupier,  saving  his  recourse  against* any  other 
person  i—Held,  that  the  lessee  of  land  belonging 
to  a  municipality  was  liable  to  pay  taxes  with- 
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out  reooorse.  to  the  corporation,  and  that  the 
latter  were  entitled  to  have  a  covenant  inserted 
in  the  lease  for  the  payment  of  taxes  hy  the 
lessee.  Canadiai^Pacjfie  Baihoay  v.  Toronto 
Corporation,  74  L.  J.  P.O.  15;  [1906]  A.O.  S3; 
91  L.  T.  708 ;  21  T.  L.  R.  44— P.O. 

Patent  — Expiry ~<< Foreign  patent.*T— By 
section  8  of  the  Canadian  Patent  Act,  1892,  ''if 
a  foreign  patent  exists  the  Canadian  patent  shall 
expire  at  the  earliest  date  on  which  any  foreign 
patent  for  the  same  invention  expires  " : — Held, 
that  the  expiration  of  the  Canadian  patent  takes 
effect  if  there  he  co-existence  at  any  time  be- 
tween the  Canadian  and  the  foreign  patent,  and 
that  it  is  not  necessary  that  there  should  be 
such  co-existence  either  at  the  date  of  the 
application  for  or  the  date  of  the  grant  of  the 
Canadian  patent.  A  British  patent  is,  within 
the  meaning  of  the  Act,  a  foreign  patent. 
Dominion  Cotton  Mills  Co.  v.  General  Engineer- 
ing Co.  of  Ontario,  71  L.  J.  P.C.  119;  [1902] 
A.C.  570 ;  87  L.  T.  186— P.C. 

Agreement  between  Corporation  and  Bailway 
Company  —  Extension  of  lines  —  Powers  and 
iUghts  of  Corporation  and  Bailway.] — The  re- 
spondent  company,  under  an  agreement  with 
the  Toronto  Corporation,  confirmed  by  an  Act 
of  Parliament,  acquired  for  a  term  of  years  the 
property  in  and  the  right  to  work  the  street 
railways  of  the  city : — Held,  on  the  construction 
of  the  agreement,  that  neither  the  corporation 
nor  the  company  had  any  street  railway  powers 
within  new  territorial  additions  to  the  city 
made  during  the  term.  Toronto  City  v.  Toronto 
Bailway;  TororUo  Bailway  v.  Toronto  City, 
76  L.  J.  P.C.  57;  [1907]  A.C.  815;  96  L.  T. 
794 ;  28  T.  L.  B.  48C>-P.C. 

The  agreement  provided  that  the  company 
should  be  required  to  lay  down  such  extensions 
and  new  lines  as  might  be  recommended  by 
the  city  engineer  and  approved  by  the  city 
council,  and  that  on  the  company's  failure  to 
do  so  the  privilege  of  laying  down  such  new 
lines  and  extensions  might  be  granted  by  the 
council  to  any  other  person  or  company,  and 
that  the  company  in  such  case  should  have  no 
right  to  compensation  against  the  city : — Held, 
that  the  only  remedy  of  the  corporation  for 
failure  on  the  company's  part  to  lay  down  such 
new  lines  was  the  right  to  grant  the  privilege 
to  another  person  or  company;  that  it  was 
for  the  company,  and  not  for  the  engineer  or 
council,  to  determine  what  new  lines  should  be 
laid,  what  routes  adopted  and  stopping  places 
chosen  on  streets  within  the  city  as  existing  at 
the  date  of  the  agreement.    lb, 

Bailway — Enforoing  Xort^^e  —  Power  of 
Sale.] — A  railway  which  is  subject  to  the  legisla- 
tion of  the  Dominion  of  Canada  can,  under  the 
provisions  of  the  Dominion  Bailway  Acts,  1888 
and  1888,  be  sold  in  a  suit  by  the  trustees  for 
bond-holders  to  enforce  a  mortgage  on  the 
railway  company's  railway  lands  and  franchises. 
Central  Ontario  Bailway  y.  Trusts  and  Ouarantee 
Co.,  74  L.  J.P.C.  116 ;  [1905]  A.C. 576 ;  93  L. T. 
317;  21  T.  L.  B.  732— P.C. 

Senible,  a  railway  the  powers  of  which  are 
regulated  exclusively  by  the  law  of  a  province 
cannot  be  so  sold.    lb. 


Sale  of  Oas  Works  to  Mnnieipality— <*  Works, 
plant,  appliances,  and  property  of  tiie  company 
used  for  light,  heat,  and  power  purposes'* — 
Franchise  and  Ooodwill— Expropriation— Volun- 
tary Agreement  to  Porehase.] — By  statute  the 
appellant  companv  was  protected  against  com- 
pulsory purchase  oy  the  respondent  corporation 
until  1911 ;  but  by  an  agreement  made  in  1896 
it  was  provided  that,  upon  the  city  giving  one 
year's  notice,  it  should  have  the  option  of  pur- 
chasing and  acquiring  all  the  works,  plants, 
appliances,  and  property  of  the  company  used 
for  light,  heat,  and  power  purposes,  both  gas 
and  electric,  at  a  price  to  be  fixed  by  arbitration, 
and  that,  upon  the  acquisition  by  the  city  of 
the  works,  plant,  and  property,  the  company 
should  cease  to  carry  on  its  business.  The  city 
having  exercised  its  option,  —  Held,  that,  in 
ascertaining  the  price  to  be  paid  by  the  city,  the 
arbitrators  were  right  in  allowing  nothing  in 
respect  of  the  earning  power  or  franchise  of  the 
company  and  in  refusing  to  add  10  per  cent,  to 
the  price,  inasmuch  as  it  was  not  a  case  of 
expropriation,  but  of  transfer  of  property  under 
voluntary  agreement.  Kingston  Light,  Heat, 
and  Power  Co.  v,  Kingston  Corporation,  20 
T.  L.  B.  448— P.C. 

Teaehen,  Exemption  of,  firom  Examination.] — 
The  exemption  conferred  by  the  Ontario  Separ- 
ate Schools  Act,  1897,  s.  86,  upon  ''persons 
qualified  by  law  as  teachers  "  in  the  Provinces 
of  Ontario  and  Quebec  from  the  examination 
imposed  on  public  school  teachers  generally  is 
applicable  only  to  the  individuals  who  were  so 
qualified  at  the  passing  of  the  British  North 
America  Act,  1867.  Brothers  of  the  Christian 
Schools  V.  Minister  of  Education  for  Ontario, 
76  L.  J.  P.C.  22 ;  [1907]  A.C.  69 ;  95  L.  T.  630 ; 
28  T.  L.  B.  29— P.C 

Ultra  Vires— Provincial  legislation— Criminal 
Law  and  Procedure— Lord's  Bay  Pro&nation.] — 
Section  91,  sub-section  27  of  the  British  North 
America  Act,  1867,  reserves,  among  the  exclu- 
sive powers  of  the  Dominion  Parlisunent,  "  The 
Criminal  Law  .  .  .  including  the  procedure  in 
criminal  matters,"  and  under  this  enactment 
the  Ontario  Lord's  Day  Profanation  Act,  which 
imposes  penalties  for  breach  of  its  provisions, 
was  beyond  the  competence  of  the  Provincial 
Legislature.  Att.'Qen.for  Ontario  v.  Hamilton 
Street  Bailway,  72  L.  J.  P.C.  105 ;  [1903]  A.C. 
524 ;  89  L.  T.  107— P.C. 


{g)  Quebec. 

** Commercial  matters" — Stock  Exchange.] — 

The  purchase  and  sales  of  shares  by  stockbrokers 
on  the  instructions  of  a  client  who  is  not  him- 
self a  dealer  are  "  commercial  matters  "  within 
the  meaning  of  the  Quebec  Civil  Code,  and 
proof  thereof  may  be  made  by  oral  testimony. 
Forget  v.  Baxter,  69  L.  J.  P.C.  101 ;  [1900]  A.C. 
467 ;  82  L.  T.  510— P.C. 

(« Commencement  of  proof  in  writing  "— Evi- 
dence.]— ^The  deposition  of  a  party  to  an  action 
that  he  employed  the  other  party  to  do  "  some- 
thing "  for  him  is  a  sulB&cient  "  commencement 
of  proof  in  writing "  to  render  admissible  oral 
evidence  to  show  what  the  actual  transactions 
were.    lb. 
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Secondary  Sridenee  —  Absence  of  Kotioe  to 
Produce.]— Secondary  evidence  of  the  written 
records  of  transactions  is  not  made  inadmissible 
by  the  absence  of  notice  to  produce  such  re- 
cords, and  on  failure  of  proof  from  the  Civil 
Code  or  Code  of  Procedure  or  otherwise  of  a 
practice  in  the  Quebec  Courts  to  require  such 
notice,  no  objection  based  on  the  absence 
thereof  can  be  entertained.    lb. 

Common  Scliool  Fund — Bights  and  Liabilities 
of  Provinces  inter  se — Arbitration — Jurisdiction 
of  Arbitrators.] — A  Common  School  Fund  for 
the  purpose  of  education  was  established  by  an 
Act  of  the  old  Province  of  Canada  of  1850,  and 
lands  were  set  apart  in  what  is  now  the  Pro- 
vince of  Ontario  for  the  purposes  of  the  fund. 
Questions  having  arisen  between  the  Provinces 
of  Ontario  and  Quebec  in  respect  of  the  ad- 
ministration of  the  fund,  arbitrators  were 
appointed  under  statutes  of  the  Dominion  and 
of  the  Provinces  to  consider  {inter  alia) — first, 
the  ascertainment  and  determination  of  the 
amount  of  the  principal  of  the  fund  and  the  , 
method  of  computing  interest;  and  secondly,  I 
the  amount  for  which  Ontario  was  liable,  and  | 
also  the  value  of  the  school  lands  which  had  not  ' 
yet  been  sold.  In  an  action  by  Quebec  against 
Ontario  a  claim  was  made  for  a  specific  sum 
representing  the  uncollected  purchase-moneys 
of  lands  sold  by  Ontario  to  which  no  title  had 
as  yet  been  granted : — Held,  that  the  claim 
being  in  effect  against  a  trustee  for  wilful  neglect 
and  default,  was  not  within  the  submission  to 
arbitration.  Att.-Oen,  for  Ontario  v.  AU.'Qtn. 
for  Quebec,  72  L.  J.  P.C.  9;  [1908]  A.C.  89;  87 
L.  T.  468— P.C. 

Contract  by  Correspondence  —  Construction- 
Agent.] — The  respondent  by  letter  agreed  "to 
sell  and  convey  "  certain  property  mthout  men- 
tion of  the  purchaser,  and  gave  "  reasonable  and 
sufficient  time"  to  the  appellant  "for  corre- 
spondence and  communication  with  foreign  and 
near  correspondents  .  .  .  pending  the  arrange- 
ments by  you  for  completing  sale,"  offering 
"  Two  and  a  half  per  cent,  commission  payable 
to  you  on  the  said  sum  after  completing  sale." 
The  appellant  simply  accepted  "  the  ofier  and 
agreement  therein": — Held^  that  the  letters 
constituted  an  agency  and  not  a  vendor-and- 
purchaser  agreement,  under  which  the  appellant 
was  not  regarded  as  himself  the  purchaser,  but 
was  to  find  a  purchaser  and  earn  a  commission. 
Livingstone  v.  Boss,  70  L.  J.  P.C.  68;  [1901] 
A.C.  827 ;  86  L.  T.  882— P.C. 

Crown  erant— Seigniory— Exclusive  Sight  of 
Fishing.] — The  purchaser  of  a  seigniory  in 
whom  were  vested  all  the  rights  and  privileges 
conferred  by  the  original  concession  from  the 
King  of  France,  "  avec  droit  de  ohasse,  pesche 
et  traite  avec  les  sauvages  dans  toute  T^tendue 
de  la  dite  concession,"  is  not  entitled  without 
more  special  words  to  the  exclusive  right  of 
fishing  along  the  foreshore  of  the  lands  granted. 
Cabot  V.  Att.'Gen.  of  Quebec,  11  L.  J.  P.C.  11 ; 
[1907]  A.C.  511;  97  L.  T.  618;  23  T.  L.  R.  762 
-P.C. 

Husband  and  Wife— Claims  made  as  Creditor 
of  Wife's  EsUte  and  of  Daughtei^Evidence.]— 
The  appellant  claimed  large  sums  as  creditor  of 
the  estate  of  his  wife,  who  died  in  1898,  and  of 
his  daughter.     The  wife  by  her  will  gave  all 


her  property  to  the  respondent,  her  daughter. 
The  appellant  first  launched  his  claims  in  1894 ; 
but  the  allegations  on  which  they  were  based 
were  wholly  inconsistent  not  only  with  the 
sworn  statement  which  he  made  on  his  insol- 
vency in  1876,  in  which  his  wife  was  entered  as 
a  creditor,  but  also  with  the  statement  made  in 
1893,  for  revenue  purposes,  in  respect  of  his 
wife's  will,  under  his  instructions.  The  only 
evidence  in  support  of  the  claims  were  his  own 
statements  in  the  pleadings : — Held,  that  the 
claims  could  not  be  sustained.  Eddy  v.  Eddy, 
69  L.  J.  P.C.  68 ;  [1900]  A.C.  299— P.C. 

"  Bons  modiques."]— By  the  law  of  Quebec 

no  gift  beyond  dons  modiques  is  permitted  from 
a  husbemd  to  a  wife.  The  Court  of  Queen's 
Bench  held  that  articles  of  the  value  of  between 
6,000  and  6,000  dollars,  given  during  a  married 
life  of  forty  years,  were  such  modest  ones  as 
the  law  would  not  interfere  with,  and  their 
Lordships  declined  to  dissent  from  those  who 
dwelt  in  the  society  which  the  law  afEected.   lb. 

Separation  as  to  Property— Mortgage  of 

Wife's  Property— Money  Used  for  Husband's  Pur- 
poses—Validity of  Kortgage.]— The  words  "  for 
her  husband  "  in  article  1801  of  the  Civil  Code  of 
Lower  Canada,  which  invalidates  any  obligation 
binding  her  separate  property  "for  her  hus- 
band," mean  generally  in  any  way  for  the 
husband's  purposes  as  distinguished  ^om  those 
of  the  wife,  and  ignorance  on  the  part  of  the 
obligee  cannot  avail  him  if  in  ^t  she  bound 
herself  for  her  husband.  Trust  and  Loan  Co. 
of  Canada  v.  Oauthier,  73  L.  J.  P.C.  6 ;  [1904] 
A.C.  94  ;  89  L.  T.  463 ;  20  T.  L.  B.  16— P.C. 

Insolvent  Traders — Judicial  Abandonment  of 
Property  —  Landlord's  Preferential  Bights  — 
Statute— BetroactiTC  Effect  of  Legialation— Code 
of  Civil  Procedure.] — The  principle  that  legis- 
lation is  presumed  not  to  be  retroactive  cannot, 
in  the  case  of  an  alteration  in  the  general  law, 
be  extended  to  aU  the  consequences  of  the 
original  enactment.  Thus  it  does  not  operate 
to  preserve  the  privileges  of  the  grantor  of  a 
lease  in  respect  of  the  judicial  abandonment  of 
property  by  a  trader  where  those  privileges  have 
been  curtailed  by  legislation  subsequent  to  the 
date  of  the  lease.  Boss  v.  Beaudry,  74  Li.  J. 
P.C.  106;  [1906]  A.C.  670;  98  L.  T.  316;  21 
T.  L.  R.  736— P.C. 

By  article  2,005  of  the  Civil  Procedure  Code, 
in  the  case  of  the  liquidation  of  property  in  the 
Province  of  Quebec  abandoned  by  an  insolvent 
trader,  the  lessor's  privilege  extended  to  the 
whole  of  the  rent  due  and  certain  further  rent 
as  therein  specified.  This  article  was  amended 
by  61  Vict.  c.  46,  and  this  privilege  was  re- 
stricted to  twelve  months*  rent  due,  with  the 
same  additions  as  in  the  original  enactment. 
A  lease  was  granted  before  the  amendment, 
and  the  lessee  judicially  abandoned  his  pro- 
perty after  the  amendment : —  Held,  that  the 
lessor's  privilege  was  defined  by  the  amend- 
ment, and  not  by  the  original  law.    lb. 

Land  —  Adjoining  Owners— Flow  of  Water 
— Injury  Caused  by  Works  —  Worb  Ezaoutad 
by  Lessee  and  Intending  Purchaser — Liability 
as  between  Owner  and  Lessee.]  —  Where  the 
owner  of  land  by  a  deed  of  lease  embodying  an 
agreement  of  sale  gives  possession  of  the  land 
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to  anotiher,  who  so  deals  therewith  as  to  cause 
injury  to  the  land  of  an  adjoining  proprietor, 
the  latter  is  not  entitled  as  against  such  first 
owner  to  damages  or  to  an  order  to  remove  the 
cause  of  damage.  Kieffer  v.  Le  S^minaire  de 
Quebec,  72  L.  J.  P.C.  18 ;  [1903]  A.C.  86 ;  87  L.  T. 
484— P.O. 

Mimicipal  Corporation— Qy-law  OnaiaAteeing 
Debentures— Approval  by  Batepayen  and  Llea- 
tenant-Ooremor.]— By  section  7  (c)  of  the  Stada- 
cona  Water,  Light,  and  Power  Co.'s  Act,  1897, 
any  contract  hetween  a  municipal  corporation 
and  a  company  for  works  authorised  by  the  Act 
shall,  if  it  involve  "financial  obligations"  on 
the  part  of  the  corporation,  only  be  valid  when 
the  by-law  authorising  such  contract  has  been 
approved  by  the  ratepayers  and  the  Lieutenant- 
Governor  in  Council.  By  section  37  a  corpora- 
tion may  guarantee  by  by-law  the  bonds  of  the 
company,  provided  that  it  be  thereto  authorised 
by  petition  of  the  majority  in  number  and  in 
value  of  the  ratepayers  of  that  portion  of  the 
municipality  to  which  the  company's  operations 
extend: — Held,  that  the  two  sections  must  be 
read  together,  and  that  a  by-law  guaranteeing 
the  debentures  of  the  company  was  invalid,  not 
having  been  approved  by  the  majority  of  all 
the  ratepayers  and  the  Lieutenant-Governor, 
inasmuch  as  it  involved  "  financial  obligations," 
that  term  not  being  confined  to  direct  financial 
obligations  incurred  by  the  corporation's  con- 
structing works  itself.  Hanson  v.  Qrand'mire 
Corporation,  73  L.  J.  P.C.  105 ;  [1904]  A.C.  789 ; 
91  L.  T.  302 ;  20  T.  L.  R.  772— P.C. 

Assessment  Bell— Petition  for  Annnhnent  of 
Assessment  —  Preseription  —  Intermption  of 
Pieseription.] — ^By  a  special  roll  of  the  appel- 
lant city  hahf  the  costs  of  street  improvements 
was,  in  February,  1895,  assessed  on  the  pro- 
prietors of  property  on  either  side  of  the  street. 
In  the  following  August  a  number  of  proprietors 
filed  a  petition  that  the  roll  should  be  set  aside 
on  the  ground  of  irregularity.  The  city  did  not 
answer  or  plead  to  the  petition  till  October, 
1899.  judgment  was  given  for  the  city  in 
June,  1900,  and  affirmed  on  appeal  in  June, 
1901.  In  September,  1902,  the  lands  of  the 
respondents  were  seized  by  the  sheriff  for  the 
amount  claimed  by  the  city.  The  respondents 
filed  an  opposition  and  pleaded  prescription. 
By  the  city's  charter,  section  120,  the  right  to 
recover  any  assessment  is  prescribed  and  ex- 
tinguished unless  within  three  years  an  action 
has  been  commenced  for  recovery  thereof.  By 
section  144  a  contestation  of  an  assessment 
roll  must  be  brought  within  six  months  of  the 
assessment: — Held,  that  the  amount  of  the 
assessment  became  due  on  the  filing  of  the  roll ; 
that  the  city's  right  of  action  was  not  sus- 
pended during  the  pendency  of  a  contestation, 
and  that  therefore  the  right  of  the  city  to 
recover  the  amount  was  prescribed  and  extin- 
guished. Montreal  City  v.  CanUn,  75  L.  J.  P.C. 
41 ;  [1906]  A.C.  241 ;  94  L.  T.  357 ;  22  T.  L.  R. 
364— P.O. 

Hegligenee— Aetion  for— Judgment  or  How 
Trial— imdenee—Pnnetion  of  a  Gonrt  of  Appeal 
— Vaster  and.  Servant — Iqjnry  to  Workman.] — 
The  function  of  the  Court  of  Review  in  the  Pro- 
vince of  Quebec  is,  under  the  Civil  Procedure 
Code,  where  an  application  is  made  for  judg- 
ment or  a  new  trial,  the  same  as  that  of  the 
VOL.  I. 


Court  of  Appeal  in  England.  It  is  not  its  pro- 
vince to  re-try  the  question,  or  to  set  aside  the 
verdict  if  it  is  one  which  the  jury  might 
reasonably  have  found,  even  though  a  different 
result  might  have  been  more  satisfactory  to  the 
Judge  at  the  trial  or  to  the  Court  of  Appeal. 
McArthur  v.  Dominion  Cartridge  Co.,  74  L.  J. 
P.O.  80 ;  [1906]  A.C.  72 ;  91  L.  T.  698 ;  53  W.  R. 
305  ;  21  T.  L.  R.  47— P.C. 

The  proposition  laid  down  in  certain  French 
decisions  which  are  not  binding  in  Quebec — 
that  in  an  action  for  damages  for  negligence 
resulting  in  injury  to  the  plaintiff  there  must 
be  proof  of  a  fault  which  certainly  caused  the 
injury— is  not  one  of  universal  application.    lb. 

Private  Association— Charge  against  Xember 
—Opportunity  of  Defmoe— Montreal  Police 
Benevolent  and  Pension  Boeiety  —  Boles  — 
« Obliged  to  resign  "—Claim  te  Oratnity  or 
Pension— Boles  of  Boeiety,  83,  45.]— By  rule  45 
of  the  respondent  association  any  member  en- 
titled by  length  of  service  to  a  gratuity  or  pen- 
sion, who  is  dismissed  from  the  force  or 
obliged  to  resign,  is  entitled  to  have  his  case 
considered  by  the  board  of  directors,  and  his 
right  to  a  gratuity  or  pension  determined  by  a 
majority  of  the  board: — Held,  that  where  a 
constable  has  been  suspended,  an  enquiry  has 
been  ordered,  and  he  sends  in  his  resignation, 
he  has  been  ** obliged  to  resign"  within  the 
meaning  of  the  rule.  But  held  also,  that  the 
board  in  such  a  case  must  act  on  judicial  prin- 
ciples, and  give  the  constable  an  opportunity  of 
defending  himself.  They  cannot  leave  the 
question  to  a  committee  of  their  body,  and 
tuen  decide  by  a  majority  of  the  members  of 
the  whole  association  in  general  meeting  on  the 
committee's  finding.  Lapointe  v.  UAssociaiion 
de  Bienfaisance  et  de  Retraite  de  la  Police  de 
MontrM,  75  L.  J.  P.C.  73 ;  [1906]  A.C.  535 
95  L.  T.  479 ;  22  T.  L.  R.  768— P.C. 

Bailway— Damages  for  Death  of  Servant^ 
Bight  of  Aetion  by  Deceased's  BcpresentatiTes— 
Contracting  Dot  by  Deceased  —  Indenmity  or 
Satisfaction.]- By  article  1056  of  the  Quebec 
Civil  Code,  where  a  person  dies  in  consequence 
of  the  commission  of  an  offence  or  qiuisi- 
offence  without  having  obtained  indemnity  or 
satisfaction,  his  wife  or  relations  have  a  right 
to  recover  damages  from  the  guilty  person : — 
Held,  that,  as  in  Robinson  v.  CanadAanr-Pacifie 
Railway  (61  L.  J.  P.O.  79;  [1892]  A.C.  481), 
article  1056  was  decided  to  have  conferred  an 
independent  and  personal  right  of  action  on 
the  widow  and  relatives,  and  not,  as  in  Lord 
Campbell's  Act,  a  right  conferred  on  the  repre- 
sentatives of  the  deceased  only,  decisions  under 
Lord  Campbell's  Act  are  inapplicable  to  oases 
under  article  1056.  Reg,  v.  Orenier  (30  Can. 
S.C.  R.  42)  overruled.  Miller  v.  Grand  Trunk 
Railway,  75  L.  J.  P.O.  45;  [1906]  A.C.  187;  94 
L.  T.  231 ;  22  T.  L.  R.  297— P.O. 

The  appellant  was  the  widow  of  a  servant 
of  the  respondent  company  who  was  killed 
through  the  company's  negligence.  He  was  a 
member  of  the  company's  provident  fund, 
which  included  insurance  on  death ;  but  under 
the  rules  the  company  did  not  contribute  to 
the  insurance.  By  one  of  them,  the  memberi 
in  consideration  of  the  company's  contribution 
to  the  fund,  was  to  have  no  claim  in  oase  of 
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injury  or  death : — Heldt  that  the  appellant  was 
not  precluded  from  recovering  damagee  on 
behalf  of  herself  and  children,  iimsmuch  as  the 
insurance  money  was  no  '*  indemnity  or  satis- 
^tion'*  under  article  1066,  as  the  company 
did  not  contribute  to  the  insurance  fund,  and 
the  death  bore  no  relation  to  the  "  ofience  or 
oua«i-ofFence,*'  since  the  insurance  money  would 
have  equally  had  to  be  paid  if  the  deceased  had 
died  a  natural  death.    lb, 

Street  Bailway-— Contract  between  Oity 

and  Bailway— Peroentase  of  Eamingi  Due  to 
City— Outside  MonicipaUtiei.]— By  article  1018 
of  the  Civil  Code  of  Lower  Canada,  "All  the 
clauses  of  a  contract  are  interpreted  the  one 
by  the  other,  giving  to  each  the  meaning 
derived  from  the  entire  Act."  By  a  contract 
between  a  railway  company  and  the  City  of 
Montreal  the  company  was  to  pay  to  the  city 
a  certain  percentage  of  the  gross  earnings 
"  of  its  said  railway " ;  it  was  to  establish 
lines  of  railway  *'in  the  city,"  in  the  streets 
thereafter  mentioned,  and  in  such  other  streets 
as  should  be  determined  by  the  city  council ; 
in  the  case  of  annexation  of  outside  munici- 
palities the  system  was  to  be  extended  through 
such  annexed  territory.  It  was  also  provided 
that  the  company  was  every  quarter  to  render 
to  the  city  **a  true  and  just  account  ...  of 
the  whole  of  their  gross  earnings  "  and  to  allow 
inspection  of  the  books  and  accounts  by  a 
person  appointed  by  the  city  council.  Outside 
municipalities  had  independent  powers,  and 
with  them  in  case  of  extension  separate  ar- 
rangements had  to  be  made : — Held^  that  the 
city  was  only  entitled  to  a  percentage  of  earn- 
ings within  the  city,  and  that  its  general  power 
of  inspection  was  only  given  to  enable  a  proper 
adjustment  of  earnings.  Montreal  Street  Bail- 
way  V.  City  of  Montreal,  75  L.  J.  P.C.  9 ;  [1906] 
A.C.  100;  93  L.  T.  678 ;  22  T.  L.  R,  eO-P.C, 

Suoceision  Duty— Kovable  Property— Domicil 
of  Testator.] — ^The  succession  duty  imposed  on 
movables  by  the  Quebec  Succession  Duty  Acts 
are  payable  only  on  property  which  the  suc- 
cessor claims  under  the  law  of  Quebec,  and  are 
not  payable  on  a  succession  devolving  under 
the  law  of  another  province.  Lambe  v.  Manuel^ 
72  L.  J.  P.C.  17;  [1908]  A.C.  68;  87  L.  T.  460 
—P.C. 

Testator  Domiciled   in  Ontario  Owning 

Property  in  Quebec.]— The  Quebec  Succession 
Duty  Acts  only  impose  a  tax  on  property 
claimed  under  or  by  virtue  of  Quebec  law,  and 
not  upon  movable  property  locally  situated  in 
Quebec,  but  formmg  psjrt  of  a  succession 
devolving  under  the  law  of  Ontario.  Lambe  v. 
Manuel,  87  L.  T.  460— P.C. 

A^jaoent  Owners— Iignry  by  Works  on  Land 
^Damages— Bight  of  Aetion.] — The  appellant 
and  the  respondents  were  owners  of  adjacent 
pieces  of  land.  The  respondents  demised  their 
land  to  B.  under  an  agreement  to  sell,  and  B. 
took  possession  of  the  land  and  executed  some 
works  on  it  for  his  own  benefit  as  an  intending 
purchaser,  and  not  for  or  by  the  direction  of 
the  respondents.  The  effect  of  such  works  was 
injurious  to  the  appellant's  land : — Held,  that 
the  appellant  had  no  right  of  action  against  the 
respondents  for  damages  for  the  nuisance  to 
his  land,  and  could  not  compel  them  to  abate 


such   nuisance.    Kieffer  v.   Le  Siimnaire  de 
QtUbec,  87  L.  T.  484— P.C. 

Taxation — Edueational  Institution— Exemp- 
tion.]— ^Land  owned  by  an  educational  institu- 
tion, but  not  attached  to  any  school  or  house  of 
education,  though  parts  of  it  were  used  for 
purposes  of  recreation  by  scholars  and  teachers, 
and  from  which  a  profit  was  derived, — Held, 
not  to  I  be  entitled  to  the  exemption  from  taxa- 
tion conferred  by  article  712  of  the  Municipal 
Code  of  Quebec  upon  property  of  educational 
institutions  not  possessed  solely  by  them  for 
the  purposes  of  revenue.  SinUfuUre  de  QtUbec 
V.  LimoiUm  Corporation,  68  L.  J.  P.C»  84 ; 
[1899]  A.C.  288;  80  L.  T.  881— P.C. 

Transfer  of  Debt— «  Signification  "—Kotarial 
Act.] — Notice  of  the  sale  or  transfer  of  a 
debt,  accompanied  by  a  copy  of  the  transfer, 
is  sufficient  **  signification  "  within  the  meaning 
of  article  1,671  of  the  Civil  Code  of  Lower 
Canada,  without  the  intervention  of  a  notary. 
The  institution  by  the  transferee  of  an  action 
against  the  debtor  to  recover  the  debt  is  of 
itself  a  sufficient  signification  of  the  act  of 
sale,  and  there  is  nothing  in  the  Code  which 
requires  signification  of  the  sale  and  a  delivery 
of  a  copy  of  the  act  of  sale  to  be  made  at  one 
and  the  same  time.  Bank  of  Toronto  v.  St. 
Lawrence  Fire  Insurance  Co,,  72  L.  J.  P.C.  14 ; 
87  L.  T.  462— P.C. 

Water  Company  —  Compulsory  Powers  of 
Appropriating  Property — Procedure — Trespass 
— ^Ii^junction.] — A  public  body  with  compulsory 
powers  of  appropriating  a  person's  land  or 
water  rights  or  of  acquiring  some  easement 
over  his  property  cannot  take  land  or  interfere 
with  the  free  use  by  the  owner  of  his  property 
without  giving  to  the  landowner  notice  to 
treat  for  some  definite  subject-matter.  On 
failure  by  such  body  to  comply  with  statu- 
tory directions  a  landowner  whose  property  has 
been  injuriously  afiected  retains  his  ordinary 
right  of  action  for  trespass,  and  where  the 
damages  are  of  a  substantial  character  is  en- 
titled to  an  injunction.  In  such  a  case  there  is 
no  discretion  in  the  Court  to  award  damages 
only  in  lieu  of  an  injunction.  Saunby  v.  City 
of  London  Water  Commissioners,  75  L.  J.  P.C. 
26 ;  [1906]  A.C.  110;  93  L.  T.  648 ;  22  T.  L.  R. 


6,  Ceylon, 

Arbitration— Judicial  Order  of  Befortnce — 
Power  to  Withdraw.]— Under  the  Civil  Pro- 
cedure Code  of  Ceylon  it  is  not  competent  to 
either  of  the  parties  in  an  action  to  withdraw 
from  a  judicial  order  of  reference  granted  by 
the  Court  on  the  application  and  with  the  con- 
sent  of  both  parties ;  an  arbitration  in  an  action 
being  a  judicial  proceeding  from  beginning  to 
end,  and  the  award   having   the   effect  of  a 

i'udicial  decree.    Aitken  v.  Fernando,  72  L.  J. 
?.C.  68 ;  [1903]  A.C.  200;  88  L.  T.  179— P.C. 

Decree  for  Default— AppUeation  to  set  Asido 
Decree — "  Good  and  sufficient  evidenee  " — Lunatic 
not  so  Found  by  Inquisition— Order  of  Master  in 
Lunacy  in  England.]— The  order  of  a  Master  in 
Lunacy  in  England  is  prima  facie  evidence  of 
the  facts  stated  therein,  and  if  uncontradicted 
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ought  to  be  regarded  as  sufficient  evidence, 
being  made  by  a  competent  tribmial  in  a  mat- 
ter within  its  jurisdiction,  not  only  in  this 
country,  but  in  all  his  Majesty's  dominions. 
Harvey  v.  Begem,  70  L.  J.  P.O.  107 ;  [1901] 
A.C.  601 ;  84  L.  T.  849— P.O. 

Such  an  order  in  such  circumstances  is  "good 
and  sufficient  evidence*'  within  chapter  zii. 
article  87  of  the  Ceylon  Civil  Procedure  Code 
of  the  inability  of  a  defendant  by  reason  of 
accident  or  misfortune  to  appear  and  shew 
cause  against  a  decree  absolute  for  default.    lb. 

Intestate  Estate— Suit  for  Partition  or  Sale— 
Ho  Administrator  Appointed.]— The  provision  of 
section  547  of  the  Ceylon  Civil  Procedure  Code, 
1889,  that  no  action  is  maintainable  for  the 
recovery  of  property  included  in  the  estate  of  a 
deceased  person  when  such  estate  exceeds  1,000 
rupees  in  value,  without  the  grant  of  probate  or 
administration,  is  obligatory,  and  cannot  be 
waived  by  agreement.  An  action  in  which  it  is 
sought  to  recover  a  share  of  an  intestate's  pro- 
perty, which  is  alleged  to  have  been  irregularly 
alienated,  is  an  action  for  the  recovery  of  pro- 
perty, although  in  form  it  may  be  an  action  for 
partition  only.  Ponnamma  v.  Arumogam,  74 
L.  J.  P.C.  102 ;  [1905]  A.C.  883 ;  92  L.  T.  740 ; 
21  T.  L.  R.  624— P.C. 

WiU— AttesUtion— Kon-notorial  WiU— Un- 
official Presence  of  Kotary.] — By  the  law  of  Cey- 
lon a  will  may  be  attested  either — ^first,  in  the 
presence  of  a  licensed  notary  public  and  two  or 
more  witnesses;  or  secondly,  "if  no  notary 
shall  be  present,"  in  the  presence  of  five  or 
more  witnesses : — Held^  that  the  presence  of  a 
notary  who  does  not  act  in  an  official  capacity 
does  not  vitiate  the  execution  of  a  will  attested 
by  five  witnesses.  Perera  v.  Perera,  70  L.  J. 
P.O.  46;  [1901]  A.C.  354 ;  84  L.  T.  371— P.C. 


7.  Channel  Islands. 

Public  Bight  of  Way— Dedication  to  the  Public 
— Xinority — Possessory  Action  —  Limitation  of 
Time.] — In  the  Channel  Islands  the  doctrine 
of  dedication  to  the  public  is  unknown,  and  a 
right  of  way,  whether  public  or  private,  must 
be  proved  by  grant  or  prescription.  Qodfray  v. 
Sark  {Constables),  71 L.  J.  P.C.  116 ;  [1902]  A.C. 
634 ;  87  L.  T.  3— P.C. 

The  conveyance  of  land  and  of  rights  of  user 
and  occupation  of  land  is  a  matter  of  record, 
and  a  '*  contrat,**  not  necessarily  in  writing,  is 
acknowledged  by  the  parties  before  and  attested 
by  the  Boyal  Court,  and  a  minute  embodying 
its  terms  is  registered.    lb. 

There  is  no  Court  which  can  decree  specific 
performance  of  a  private  contract  or  which  ad- 
ministers the  English  equitable  doctrines  of 
part  performance,  acquiescence  by  the  vendor 
in  the  expenditure  of  money  by  the  purchaser, 
or  other  similar  equities.    A, 

The  law  and  custom  of  Normandy,  by  which 
minors  must  assert  in  Court  **les  saisines  de 
leurs  antecessetirs,**  applies  only  to  **  actions 
possessoireSf^*  to  recover  possession  of  which  the 
plaintiff  has  been  unjustly  deprived,  and  not  to 
petitory  or  real  actions  in  which  the  title  is  in 


issue  i—Held,  that  a  right  of  way  of  which  the 
public  user  had  not  been  enjoyed  for  more  than 
thirty  years  was  not  established.    lb, 

Chiemsey— Local  Authority— Stotntory  Bight 
— Obstmction  to  Pnblie  Plaee— Bight  to  Bemove 
Obstmetion.]  —  The  appellants,  in  exercise  of 
an  alleged  statutory  right,  placed  their  wires 
across  the  streets  of  which  the  respondents  were 
the  duly  appointed  guardians.  The  appellants 
failed  to  prove  the  existence  of  the  statutory 
right,  and  the  respondents  removed  the  wires, 
whereupon  the  appellants  brought  an  action  for 
damages : — Held,  that,  even  apart  from  evidence 
of  the  respondents'  power  to  prohibit  the 
stretching  of  wires  across  the  street,  or  to 
remove  them  if  placed  without  their  consent, 
the  action  failed  for  want  of  proof  of  authority 
so  to  place  the  wires.  National  Telephone  Co,  v. 
St,  Peter  Port,  Guernsey  {Constables),  69  L.  J. 
P.C.  74;  [1900]  A.C.  317;  82  L.  T.  898— P.C. 

Jersey— Jurisdiction  of  Boyal  Court— Parish 
— Besolutions  of  Civil  and  Eoclesiastioal  Assem- 
blies—Suit to  Annul  Besolutions  —  Laches.]— 
The  Royal  Court  of  Jersey  has  jurisdiction  to 
interfere  where  the  civil  assembly  of  a  parish 
passes  a  vote  for  applying  the  funds  under  its 
control  to  purposes  not  warranted  by  law ;  but 
an  application  for  the  exercise  of  such  juris- 
diction must  be  made  with  due  promptitude. 
Roberts  v.  Ereaut,  74  L.  J.  P.C.  28;  [1905] 
A.C.  61 ;  91  L.  T.  809— P.O. 

On  February  4,  1903,  the  ecclesiastical 
assembly  of  a  parish  considered  an  architect's 
report  with  respect  to  necessary  repairs  of  the 
church.  On  February  10  the  civil  assembly, 
taking  cognisance  of  the  proceedings  of 
February  4,  authorised  the  preparation  of 
plans,  specifications,  and  estimates,  and  the 
payment  by  the  connStable  of  the  preliminary 
costs.  On  August  12  the  architect  submitted 
an  estimate,  which  on  August  25  was  accepted 
by  the  ecclesiastical  assembly;  and  on  Sep.. 
tember  3  the  civil  assembly  voted  the  amount 
and  resolved  to  issue  a  loan,  the  trisor  funds 
being  insufficient.  On  September  19  the  ap- 
pellant  filed  his  suit  against  the  comUtable  for 
a  declaration  that  the  vote  and  resolution  for 
a  loan  were  illegal.  The  Superior  Number, 
affirming  the  order  of  the  Inferior  Number 
of  the  Boyal  Courfc,  dismissed  the  suit : — Held, 
that,  as  the  proceedings  formed  a  continuous 
sequence  from  February  to  September,  of  each 
step  in  which  the  appellant  was  aware,  he  was 
too  late  in  complaining.    lb* 

Validity  of  Will— Undue  Influence— 

Evidence  of  Executors — Evidence  of  Belations 
and  Paroehial  Authorities.] — In  an  action  to 
set  aside  a  will  on  the  ground  of  imdue  influ- 
ence and  incapacity  brought  by  the  principal 
heir-at-law  against  the  executors  and  benefici- 
aries,— Held,  first,  that  by  the  law  of  Jersey 
the  evidence  of  executors  was  properly  ex- 
cluded ;  secondly,  that  the  parochial  authorities 
were  wrongly  added  as  parties  to  the  action,  and 
that  their  evidence  was  inadmissible;  thirdly, 
that  the  fact  that  the  will  was  prepared  by 
the  executors,  who  took  a  beneficial  interest 
themselves,  was,  in  the  absence  of  fraud  or  dis- 
honesty, no  groimd  for  impugning  its  validity ; 
and  fouxthly,  that  on  the  evidence  there  was 
no  fraud  or  coercion  or  want  of  testamentary 
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capacity.  Baudains  v.  Richardson^  75  L.  J. 
P.O.  67;  [1906]  A.C.  169;  94  L.  T.  290;  22 
T.  L.  R.  888— P.O. 

Bettlement  of  Beal  Estate  during  Joint 

Livei  of  Hniband  and  Wife— Separation  of  the 
Bponset  **  qnant  anz  Meni '' — Claim  of  Hniband's  < 
Heir.] — The  rule  of  the  law  of  Jersey  which  I 
invalidates  any  gift  of  real  estate  hy  a  hushand,  ! 
atante  matrimonio^  in  favour  of  his  wife,  to  the 
prejudice  of  his  lawful  heir,  has  no  application 
to  a  case  in  which  the  wife's  father  conveys 
lands  to  the  hushand  and  wife,  in  consideration 
of  an  annuity  paid  to  himself,  hy  a  deed  under 
which  the  spouses  take  a  joint  interest  during 
their  joint  lives  and  the  survivor  takes  the 
whole.  Such  a  deed  is  not  a  contract  of  sale 
and  purchase,  but  a  family  arrangement,  and  is 
the  source  and  measure  of  the  rights  acquired 
by  each  of  the  spouses.  Broomer  v.  Arthur, 
67  L.  J.  P.O.  148 ;  [1898]  A.O.  777— P.O. 


8.  Ohina. 

Shanghai  —  Land  Begnlations  —  Surrender  of 
PriTato  Land  for  Public  Purposes— Extension  of 
Lines  of  Bead- Hew  Lines  of  Boad  — Beads 
"already  defined"]— By  a  regulation  having 
the  force  of  law  it  was  enacted  that  **  due  pro- 
vision shall  be  made  for  the  extension  of  the 
lines  of  roads  at  present  laid  down."  Steps 
were  prescribed  for  determining  "what  new 
lines  of  road  are  necessary  " ;  and  all  land  sub- 
sequently rented  was  to  be  held  on  the  terms 
of  the  renter's  surrendering  any  of  his  land 
"  required  for  such  roads "  : — Held,  that  the 
powers  conferred  were  not  restricted  to  the 
lineal  or  lateral  extension  of  existing  roads, 
but  included  all  roads  enlarging  the  means  of 
traffic.  Shcmghai  Corporation  v.  McMurray, 
69  L.  J.  P.O.  19;  [1900]  A.O.  206;  82  L.  T. 
101— P.O. 

The  words  "already  defined"  prohibiting 
appropriation  of  land  for  other  purposes  than 
those  specified,  held  to  include  the  roads  re- 
ferred to  in  the  whole  of  the  regulation,  new 
roads  as  well  as  enlargements  of  existing 
roads.    lb, 

9.   GiBRALTAB. 

Trial  of  British  Snbjeet  for  OfEence  Oonunitted 
Abroad— Bight  to  a  Jnry— Morooco.]— By  the 
Morocco  Order  in  Oouncil,  Order  III.  sub-s. 
11,  the  Supreme  Oourt  (that  is,  the  Oourt 
of  Gibraltar]  has  in  all  criminal  matters  in 
which  the  defendant  is  a  British  subject  an 
original  jurisdiction  concurrent  with  the  Oourt 
of  Morocco,  subject  to  any  rules  of  procedure 
made  under  the  Order  (and  none  such  have  been 
made),  but  in  all  other  respects  with  all  the 
powers  of  the  Supreme  Oourt  independent  of 
the  Order.  Oonsequently,  when  the  trial  of  a 
person  charged  with  a  criminal  offence  has  been 
transferred  from  Morocco  to  Gibraltar,  the  mode 
prescribed  by  the  Gibraltar  Order  must  be  pur- 
sued— that  Order  making  no  distinction  between 
cases  originally  arising  in  Gibraltar  and  those 
brought  thither  from  other  places — and  the 
accused  is  entitled  to  a  trial  by  jury  according 
to  the  Gibraltar  Order.  Spilsbury  v.  Beg.,  68 
L.  J.  P.O.  66  ;  [1899]  A.O.  892;  80  L.  t7602  ; 
68  J.  P.  691 ;  19  Oox  0.0.  808— P.O. 


10.  New  Zealand. 

Crown  Land— Title  hj  Postetsion  againit  the 
Crown.]— By  section  19  of  the  New  Zealand 
Colonisation  Act,  1847,  all  the  lands  of  the  New 
'  Zealand  Laud  Co.  were,  in  the  events  therein 
I  described  (which  happened),  **  thereupon "  to 
1  **  revert  to  and  become  vested  in  Her  Majesty 
I  as  part  of  the  demesne  lands  of  the  Crown  in 
I  New  Zealand."    In  1889  a  purchaser  obtained 
'  from  the  New  Zealand  Land  Co.  a  land  order  in 
I  respect  of  certain  allotments,  of  which  the  effect 
I  was  to  make  him  equitable  owner,  the  legal 
estate  being  in  the  company.    No  conveyance 
was  executed,  and  in  1850  the  company  sur- 
rendered all  its  lands  in  compliance  with  the 
Act  of  1847.    The  purchaser  died  in  or  before 
1851,  and  thereafter  until  1870  the  land  was  left 
derelict.    In  1870  the  appellant's  predecessor 
and  vendor  took  possession,  and  the  appellant 
purchased  the  land  in  WIO:—Held,  that  the 
effect  of  the  Act  of  1847  was  that  the  Crown 
became  not  a  bare  trustee  for  the  purchaser  or 
i  those  claiming  under  him,  but  absolute  and 
;  unqualified  owner  of  the  land,  subject  to  no 
'  equities,  and  that  the  appellant,  not  having 
been  in  possession  long  enough  to  acquire  title 
against  the  Crown,  was  an  intruder.    Riddiford 
V.  Begem,  74  L.  J.  P.O.  37 ;    [1905]  A.O.  147  ; 
!  92  L.  T.  247 ;  21  T.  L.  B.  265— P.O. 

False  Trade  Description  —  Ko  Intention  to 
Defraud — Forfeiture  of  Ooods.]— Goods  imported 
into  New  Zealand  with  a  false  trade  description 
are  liable  to  forfeiture  under  section  104  of  the 
Patents,  Designs,  and  Trade  Marks  Act,  1889, 
incorporating  the  Customs  Law  Consolidation 
Act,  1882,  whereby  all  such  goods  are  liable  to 
seizure  and  forfeiture,  notwithstanding  that  the 
owner,  having  acted  innocently,  has  not  com- 
mitted an  offence  against  the  Act  in  the  terms 
of  section  89.  Coppen  v.  Moore  (67  L.  J.  Q.B. 
639 ;  [1898]  2  Q.B.  806)  approved.  Commisiumer 
of  Trade  and  Customs  v.  Bell,  71 L.  J.  P.O.  109 ; 
[1902]  A.O.  563;  87  L.  T.  156— P.O. 

Licensing— Jurisdiction  to  Orant  Lieeneat — 
PoU  of  Eleotoral  Diitriet— PoU  Doolared  Invalid.] 
— Where  a  poll  of  the  electors  of  a  licensing 
district  appointed  under  the  Alcoholic  Liquors 
Sale  Control  Act,  1895,  to  determine  whether 
licences  are  to  be  continued,  diminished,  or 
abolished,  has  been  declared  irregular  and  void, 
the  number  of  licences  is  to  remain,  under 
section  8,  sub-section  4,  unchanged  until  the 
next  licensing  poll.  Smith  v.  McArthur,  73 
L.  J.  P.O.  88 ;  [1904]  A.C.  389;  90  L.  T.  744 ; 
20  T.  L.  R.  529— P.O. 

By  the  Interpretation  Act,  1888,  evenr  enact- 
ment is  to  **  receive  such  fair  large  and  liberal 
construction  and  interpretation  as  will  best 
ensure  the  attainment  of  the  object  of  the  Act." 
By  section  21  of  the  Alcoholic  Liquors  Sale 
Control  Act,  1893,  where  a  statutory  district 
has  been  abolished  or  altered  and  divided  into 
new  districts,  the  poll  in  force  in  the  original 
district  is  to  remain  in  force  in  the  new  districts 
until  the  time  for  taking  the  next  triennial 
poll : — Held,  that  the  Interpretation  Act  makes 
this  section  applicable  to  one  or  more  new 
districts  constituted  out  of  two  or  more  pre« 
viously  existing  districts.    lb. 
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Land  Le^^islation  —  Begiitered  Title.]  —  A 
registered  title  to  land  in  New  Zealand  is,  in 
the  absence  of  fraud,  conclosive,  and  defects  in 
procedure  cannot  affect  such  title.  The  fraud 
which  must  be  proved  in  order  to  invalidate 
the  title  of  a  registered  purchaser  for  value, 
whether  he  buys  from  a  prior  registered  owner 
or  from  a  person  claiming  under  a  title  Certified 
under  the  Native  Land  Acts,  must  be  brought 
home  to  the  person  whose  registered  title  is 
impeached  or  to  his  agents.  Fraud  by  persons 
from  whom  he  claims  does  not  affect  him 
unless  knowledge  of  it  is  brought  home  to  him 
or  his  agents.  Assets  Co,  v.  Mere  Roihi  and 
others,  74  L.  J.  P.O.  49;  [1906]  A.C.  176;  92 
L.  T.  397 ;  21  T.  L.  R.  311— P.O. 

Hative  Titles — Crown  Lands — Extinction 

of  HatiTO  Bights— Power  to  Sue  an  Qflleer  of  the 
Crown.] — An  aggrieved  person  may  sue  an 
officer  of  the  Crown  to  restrain  a  threatened 
act  in  alleged  pursuance  of  an  Act  of  Parlia- 
ment, but  really  outside  its  limits.  The  Attor- 
ney-General  is  not  a  necessary  or  proper  party 
to  such  an  action.  The  Courts  of  New  Zealand 
have  under  the  Native  Rights  Act,  1865,  power 
to  enquire  into  native  title  and  to  ascertain 
whether  or  not  it  has  been  extinguished  accord- 
ing to  law.  The  appellant  claimed  an  interest 
in  part  of  certain  lands  which  had  been  declared 
by  the  Governor,  acting  under  statutory  powers, 
to  be  waste  lands  of  the  Crown,  and  were  sub- 
sequently offered  for  sale,  alleging  that  the 
native  rights  had  not  been  extinguished  therein : 
— Heldf  that  he  was  entitled  to  maintain  the 
action.  Nireaha  Tamaki  v.  Bakery  70  L.  J. 
P.C.  m ;  [1901]  A.C.  661 ;  84  L.  T.  633— P.C. 

Hative    Land    Court  —  Jnrisdietion — 

▼alidation  Court.] — By  the  Poututu  Jurisdic- 
tion Act,  1889,  jurisdiction  with  respect  to 
certain  lands  was  conferred  upon  the  Native 
Liand  Court,  whose  orders  and  decrees  were  to 
be  "  final  and  conclusive  "  : — Held,  that  the 
words  **  final  and  conclusive  '*  did  not  exclude 
the  right  to  a  re-hearing,  which  belonged  to  the 
ordinary  litigants  of  the  Native  Land  Court. 
Barker  v.  Edger,  67  L.  J.  P.C.  115  ;  [1898]  A.C. 
749 ;  79  L.  T.  161— P.C. 

By  an  Act  passed  in  1892  the  Validation 
Court  was  constituted,  and  it  was  provided  that 
the  oonunencement  of  proceedings  in  that  Court 
should  operate  as  a  stay  of  proceedings,  affect- 
ing the  same  matters,  in  all  other  Courts: — 
Heldf  that  the  commencement  of  such  pro- 
ceedings did  not  operate  as  a  stay  of  proceedings 
under  the  Poututu  Act.    16. 

Valuation  —  Valuer-General's  Authority  I 

— Jnrisdietion  of  Snpreme  Court.]—  Where  the 
freeholder  of  land  has  assented  to  the  valuation  I 
of  the  Valuer-General,  the  leaseholder  has  no  ! 
redress,  and  the  jurisdiction  and  power  of  the  ; 
Valuer-General  under  the  Government  Valua- 
tion of  Land  Amendment  Act,  1900,  are  not 
subject  to  the  control  of  the  Supreme  Court. 
Ward  V.  Att.-Oen,  for  New  Zealand,  76  L.  J. 
P.C.  52 ;  96  L.  T.  280;  23  T.  L.  R.  297— P.C. 

Land  in  Trust — Knmerons  Allottees — Bene- 
ILoal  Ownership.]— The  use  of  the  word  "  trust  '* 
is  not  always  sufficient  to  create  an  equitable 
right  or  obligation  which  can  be  enforced  by 
legal    proceedings.     Thus,  where   lands   were 


granted  to  an  individual  to  be  held  in  trust  for 
an  unascertained  and  practically  unascertainable 
class  of  loyal  natives,  no  beneficial  ownership 
is  conferred  on  individual  members  of  such  a 
class.  Te  Teira  v.  Te  Roera  Tareha,  71  L.  J. 
P.C.  11 ;  [1902]  A.C.  56 ;  86  L.  T.  558— P.C. 

Minef— Proelamation  Allowing  Bisoharge  of 
Debris  into  Biver— Lands  I^jnnonsly  Aiboted 
—  Compensation — Proeedure.]  —  Where,  under 
sections  108  and  109  of  the  Mining  Act,  1898, 
a  proclamation  is  issued  permitting  the  dis- 
charge into  a  river  of  dibris  and  waste  water 
from  mines,  every  claim  for  compensation  for 
injuriously  affecting  any  land  in  respect  of  such 
proclamation  must,  if  not  settled  by  agree- 
ment, be  determined  by  a  Judge  or  magistrate 
as  directed  by  section  233  of  the  Mining  Act, 
and  cannot  be  treated  as  undisputed  under 
section  44  of  the  Public  Works  Act,  1894,  even 
if  no  notice  be  served  that  the  claim  is  dis- 
puted. Heslop  V.  Minister  of  Mines  for  New 
Zealand,  73  L.  J.  P.C.  117 ;  [1904]  A.C.  781 ; 
91  L.  T.  544  ;  20  T.  L.  R.  771— P.O. 

Municipal  Corporation  — *«  Adjacent."]  — The 
word  "adjacent"  is  not  one  to  which  a  precise 
and  uniform  meaning  is  usually  attached.  It 
is  not  confined  to  places  adjoining,  and  it 
includes  places  close  to  or  near,  its  application 
being  entirely  a  question  of  circumstances. 
Wellington  {City)  v.  Lower  Hutt  Borough,  73 
L.  J.  P.C.  80;  [1904]  A.C.  773;  91  L.  T.  639; 
20  T.  L.  R.  712— P.C. 

By  section  219  of  the  Municipal  Corporation 
Act,  1900,  where  the  council  of  any  borough 
desires  to  construct  a  bridge  which  in  its 
opinion  will  benefit  many  or  all  "of  the  in- 
habitants of  an  adjacent  borough  or  county  or 
other  district,"  and  such  council  is  of  opinion 
that  such  adjacent  district  should  contribute  to 
the  cost,  the  council  may  apply  to  the  Governor, 
who  may  issue  a  warrant  specifying  the  pro- 
portion of  the  cost  to  be  borne  by  the  adjacent 
district.  The  respondents  proposed  to  construct 
a  bridge,  and  obtained  a  warrant  apportioning 
part  of  the  cost  to  the  appellant  corporation, 
whose  district  was  six  miles  distant  from  the 
respondents'  boundary,  and  three  other  local 
divisions  intervened: — The  Coubt  of  Appeaii, 
by  a  majority,  held  that  the  appellants'  district 
was  "  adjacent "  to, that  of  the  respondents,  and 
the  Judicial  Committee  declined  to  interfere 
with  the  decision.    16. 

PubUc  Authority  — Compulsory  Purchase  — 
Claim  for  Compensation— Omission  to  Challenge 
Claim  within  SUtutery  Period.]— By  the  PubUo 
Works  Act  (New  Zealand),  1894,  s.  44,  where  land 
is  required  for  public  purposes,  and  the  owner,  in 
manner  prescribed  by  the  statute,  has  sent  in 
his  claim,  if  the  local  authority  within  sixty 
days  of  receiving  such  claim  fails  to  give  notice 
in  writing  that  the  claim  is  not  admitted,  the 
claim  is  to  have  the  efiect  of  an  award,  and 
may  be  enforced  under  the  Act: — Held,  that 
a  Court  of  law  has  no  power  to  grant  relief 
against  the  omission  to  challenge  the  amount 
within  the  time  limited.  Wellington  {Mayor)  v. 
Johnston,  71  L.  J.  P.C.  73;  [1902]  A.O.  396;  86 
L.  T.  538— P.C. 

Bailwajs  Construction— Betention  of  Bailway 
as  Oovernment  Property — Extinction  of  Deben- 
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tore-holders*  Bighti.]— By  sections  125  and  126 
of  the  Railways  Construction  and  Land  Act, 
1881,  on  events  specified  therein,  including  the 
failure  to  repay  public  moneys  advanced,  the 
governor  is  empowered  to  publish  an  Order  in 
Council  that  the  railway  has  become  absolutely 
vested  in  the  Queen.  By  a  special  Act  of  1884, 
debentures  and  the  interest  payable  thereon  are 
to  be  "  a  first  charge  on  the  entire  assets  of  the 
company,  including  the  railway  and  everything 
pertaining  thereto": — Heldy  that  these  words 
only  operated  to  give  priority  to  debenture- 
holders  over  the  ordinary  creditors  of  the  com- 
pany, and  that  the  title  of  the  Government 
was  not  subject  to  the  charge.  Coates  v.  Beg.^ 
69  L.  J.  P.C.  26;  [1900]  A.C.  217;  82  L.  T.  162 
— P.C. 

Bevenne  —  Company — ''Ineome  derived  firom 
hruAnoM  " — "  Profits  derived  from  or  received  in 
Hew  Zealand."] — By  sections  51  and  59  of  the 
New  Zealand  Land  and  Assessment  Act,  1900, 
the  income  of  a  company  derived  from  business 
and  assessable  to  income  tax  includes  <*the 
profits  derived  from  or  received  in  New  Zea- 
land." The  respondent  company  sends  messages 
from  New  Zealand  to  Madras.  The  Government, 
which  owns  the  telegraphs  in  New  Zealand, 
receives  the  entire  charge  for  each  message, 
deducting  the  cost  of  transmission  over  its  own 
lines,  and  also  of  transmission  to  New  South 
Wales,  to  the  Government  of  which  the  balance 
is  paid.  The  message  then  travels  by  successive 
stages  to  the  point  from  which  it  is  despatched 
by  the  company's  cable,  and  the  company  re- 
ceives the  balance  after  deduction  of  the  charges 
for  those  stages,  which  are  paid  to  the  Govern- 
ments concerned.  There  are  no  contracts  with 
respect  to  the  company's  operations  between  the 
New  Zealand  Government  and  the  company : — 
Hcldf  that  the  profits  of  the  company  for  the 
conveyance  of  messages  over  its  own  cables 
were  not  "derived  from  or  received  in  New 
Zealand,"  and  not  liable  to  income  tax.  Erichsen 
V.  Last  (50  L.  J.  Q.B.  570;  61  L.  J.  Q.B.  86; 
7  Q.B.  D.  12;  8  Q.B.  D.  414)  distinguished. 
Income  Tax  Commissioner  for  New  Zealand  v. 
Eastern  Extension  Telegraph  Co.^  lb  L.  J.  P.C. 
84;  [1906]  A.C.  526 ;  95  L.  T.  808 ;  22  T.  L.  R. 
730— P.C. 

Entering  Judgment — Hew  Trial.] — By  rule  5 
in  the  Schedule  to  the  Court  of  Appeal  (New 
Zealand)  Act,  1882,  powers  are  conferred  on 
the  Court  of  Appeal  of  entering  judgment 
according  to  the  justice  of  the  case  similar  to 
those  contained  in  the  Rules  of  the  Supreme 
Court,  1883,  Order  LVXH.  rule  4.  The  verdict 
having  been  held  unsatisfactory  by  the  Judge 
at  the  trial,  but  no  application  having  been 
made  on  the  appeal  to  enter  judgment  for  the 
defendants,  a  new  trial  was  ordered.  Clouston 
V.  Corry,  76  L.  J.  P.C.  20;  [1906]  A.C.  122;  93 
L.  T.  706 ;  54  W.  R.  382 ;  22  T.  L.  R.  107— P.C. 

Estate  Dntj— Life  Interest  Given  to  a  Widow 
with  Power  of  Appointment — Ezeroiie  of  Power 
in  Favour  of  Herself— Statutory  Exemption  from 
Duty.] — Where  a  testator  gives  his  widow  a 
life  interest  in  his  residuary  estate,  together 
with  an  absolute  power  of  appointment  over 
the  property,  which  she  exercises  in  favour 
of  herself,  she  does  not  become  *<  absolutely 
entitled  "  under  her  husband's  will,  and  cannot 
claim  the  exemption  from  duty  conferred  on 


widows  so  entitled  under  the  Deceased  Persons* 
Estates  Duties  Acts,  1881  and  1885.  Jackson 
V.  Commissioner  of  Stamps^  72  L.  J.  P.C.  68 ; 
[1908]  A.C.  350 ;  88  L.  T.  480— P.C. 

Testamentary  Gift  to  Charity- Death  Duty 
— ^Income  Tax — Exemptions.]  —  A  bequest  to 
found  an  institution  for  the  training  of  boys 
who  are  either  destitute  orphans,  or  the  children 
of  persons  of  good  character  and  straitened 
circumstances,  is  a  '*  charitable  "  bequest  within 
the  meaning  of  section  3  of  the  Charitable  Gifts 
Duties  Exemption  Act,  1883,  and  the  institution 
so  founded  is  a  "  public  "  school  within  section 
2  of  that  Act,  although  the  recipients  of  the 
benefit  are  to  be  trained  in  a  particular  church 
and  chosen  from  specified  localities,  and  is  as 
such  entitled  to  the  exemption  from  taxation 
granted  by  the  Act.  Dilworth  v.  New  Zealand 
Commissioner  of  Stamps,  68  L.  J.  P.C.  1 ;  [1899] 
A.C.  99 ;  79  L.  T.  473 ;  47  W.  R.  837— P.C. 

Such  an  institution  is  also  exempt  from  in- 
come tax  as  a  "  public  charitable  institution  •  .  . 
carried  on  for"  a  "public  charitable  purpose, 
and  not  for  any  gain  or  profit,"  under  section  8, 
sub-section  4  of  the  Lcmd  and  Licome  Assess- 
ment Act  Amendment  Act,  1892.    Id. 

Stipendiary  Xagistiate  —  Jniisdietion  of, 
whether  Local  or  General- Enquiry  into  Licens- 
ing Poll.] — By  the  Magistrates'  Courts  Act, 
1898,  the  system  of  resident  magistrates  exercis- 
ing jurisdiction  over  allocated  districts  was 
replskced  by  a  system  of  stipendiary  magistrates 
appointed  to  hold  office  "  within  the  Colony  " ; 
— Held,  that  the  jurisdiction  of  a  stipendiary 
magistrate  is  not  confined  to  a  particular  dis- 
trict, the  Magistrates'  Court  being  no  longer  a 
collection  of  Courts,  but  one  Court  throughout 
the  whole  colony  in  which  all  the  stipendiary 
magistrates  are  of  equal  rank  and  authority. 
Thus  any  stipendiary  magistrate,  whether  or 
not  usually  sitting  in  the  district  affected,  is 
entitled  to  entertain  a  petition  for  enquiring 
into  a  licensing  poll  presented  under  the  Alco- 
holic Liquors  Sale  Control  Act,  1895.  Bastings 
V.  Callaghan,  74  L.  J.  P.C.  79 ;  [1905]  A.C.  351 ; 
92  L.  T.  734 ;  21  T.  L.  R.  501— P.C. 


11.  West  Indies. 

(a)  Trinidad. 

Crown  Ckmcession — Oonstmction  —  Lands  in 
Possession  of  the  Crown.]— Lands  in  Trinidad, 
the  subject  of  a  concession  by  the  Crown, "  which 
now  are,  or  at  any  time  during  the  said  term 
or  terms  shall  come  into  the  possession  of  Her 
Majesty,"  include  only  those  in  the  actual  pos- 
session of  the  Crown,  and  not  those  to  which 
the  Crown  has  a  right  or  title  without  possession. 
New  Trinidad  LcJce  AsphdU  Co,  v.  Att.-Gen,  for 
Trinidad  and  Tobago,  73  L.  J.  P.C.  97 ;  [1904] 
A.C.  415 ;  91  L.  T.  208 ;  20  T.  L.  R.  571— P.O. 

Land  Forfeited  to  Crown— Wairer  of  Forfeiture 
— Beceipt  of  Bates.] — Where  land  has  been  for- 
feited to  the  Crown  by  regular  legal  process,  the 
fact  that  rates  have  subsequently  been  demanded 
from  and  paid  by  persons  found  in  occupation 
of  the  land  without  any  title,  will  not  be  held  to 
be  a  waiver  of  the  forfeiture.  De  Silva  v.  Att,- 
Qen.for  Trinidad,  79  L.  T,  130— P.C. 
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12.  Appeals  to  the  Pbiyy  (Council. 
(a)  Lbayb  when  Gbanted. 

la  Oriminal  Proceedings.] — ^The  role  is  aoou- 
mtely  stated  in  Dillet,  In  re  (12  App.  Cas. 
459),  that,  save  in  exceptional  ciromnstances, 
sucn  as  a  gross  miscarriage  of  justice  or  dis- 
regard of  the  forms  of  legal  process,  her 
Majesty  will  not  review  or  interfere  with  the 
course  of  criminal  proceedings.  Carew  v.  Japan 
{Cmm  Prosecutor),  66  L.  J.  P.O.  95;  [1897] 
A.O.  719 ;  77  L.  T.  1 ;  18  Oox  O.C.  625— P.O. 

Special  leave  to  appeal  from  a  criminal  con- 
viction  after  a  trial  by  jury  cannot  be  granted 
where  there  is  evidence  for  the  jury,  and  no 
fact  is  established  sufficient  to  countervail  the 
findings  and  verdict.  Aldred,  Ex  parte,  71 
L.  J.  P.O.  27 ;  [1902]  A.O.  81 ;  86  L.  T.  163 ;  20 
Cox  O.C.  149— P.O. 

Special  leave  to  appeal  from  a  criminal  con- 
viction by  a  special  Court  refused.  Reg,  v. 
Marais;   Marais,  Ex  parte,  71  L.  J.  P.O.  82; 

[1902]  A.O.  61 -P.O. 

Treason.] — See  International  Law. 

Appeal  in  Forma  Pauperis.] — Where  leave  to 
appeal  has  been  obtained  in  regular  form,  the 
appeal  may  be  presented  in  forma  pauperis. 
Quintan  v.  ChUd,  69  L.  J.  P.O.  86 ;  [1900]  A.O. 
496-P.O. 

Where  the  facts  and  issues  of  several  suits 
were  iutermingled  with  each  other,  although  in 
one  the  grounds  for  leave  to  appeal  were  in- 
sufficient, leave  to  appeal  was  given  in  all.    lb. 

There  being  no  power  of  appeal  to  the  Court 
of  Appeal  for  the  Windward  Islands  in  forma 
pauperis  was  held  to  be  an  additional  reason 
for  granting  special  leave  to  appeal.    lb. 

Their  Lordships  have  no  jurisdiction  to  order 
a  stay  of  sale  in  execution  pending  an  appeal. 
lb. 

As  a  general  rule  leave  will  not  be  given  to 
appeal  *n  forma  pauperis  where  the  Court  below 
has  power  to  grant  such  leave  on  the  usual 
conditions,  unless  in  the  first  instance  an 
application  for  leave  has  been  made  within 
due  time  to  the  Court  from  which  it  is  pro- 
posed to  bring  the  appeal.  Walker  v.  Walker, 
72  L.  J.  P.O.  36 ;  [1903]  A.O.  170 ;  88  L.  T.  133 ; 
51  W.  R.  658— P.O. 

Leave  to  appeal  in  forma  pauperis  refused  on 
the  ground  tniat  the  materials  supplied  on  the 
application  for  leave  to  appeal  were  ample 
and  complete,  and  afforded  no  ground  of  action 
to  the  petitioner,  who  was  plaintiff  in  the 
action.  Mitchell  v.  New  Zealand  Loan  and 
Mercantile  Agency  Co,,  73  L.  J.  P.O.  17;  [1904] 
A.C.U9;  89  L.  T.  83— P.O. 

Ho  Provision  in  Oolonial  Code.] — When  a 

Colonial  Code  makes  no  provision  for  appeals 
in  forma  pauperis  from  a  decision  of  the 
Supreme  Court  of  the  colonv,  special  leave  to 
appeal  will  be  granted  as  of  right,  provided  that 
the  case  is,  as  regards  amount,  value,  and 
nature,  fit  to  be  taken  in  appeal  to  his  Majesty 


in  Council.  Ponnamma  v.  Arumogam,  71 
L.  J.  P.  0. 121 ;  [1902]  A.  0.  661— P.  0. 

Besciision  of  Order  Orantin^  snoh  Leave.] 

— Leave  to  appeal  to  the  King  m  Council  in 
forma  pauperis  is  not  of  course,  and  ought  not 
to  be  granted  where  it  is  made  apparent  that 
the  proposed  appeal  is  idle  and  frivolous.  Order 
in  CouncU  (69  L.  J.  P.O.  85;  [1900]  A.O.  496), 
granting  leave  to  appeal,  rescinded  on  the 
petition  of  the  respondent,  on  the  ground  that 
there  was  no  real  question  to  be  tried.  Quintan 
V.  Quinlan,  70  L.  J.  P.O.  122 ;  [1901]  A.O.  612 ; 
86  L.  T.  360— P.O. 

*<  Final  oirder."] — Where  in  an  action  for 
account  the  Court  at  the  re<|uest  of  the  plain- 
tiffs selects  one  item,  and  m  respect  thereof 
after  hearing  the  evidence  makes  an  order  that 
the  action  be  dismissed,  such  order  is  a  final 
order  and  subject  to  the  conditions  under  which 
an  appeal  may  be  taken  therefrom.  McDonald 
V.  Belcher,  73  L.  J.  P.O.  91;  [1904]  A.O.  429; 
90  L.  T.  736— P.O. 

Immaterial  Omiition  in  Petition— Costs.] — 
Where  in  a  petition  for  special  leave  to  appeal 
reference  is  made  to  a  statute  of  which  it  is 
alleged  that  it  is  important  to  ascertain  the  con- 
struction, but  the  petitioner  inadvertently  omits 
to  state  that  the  statute  has  been  repealed,  such 
omission,  not  affecting  the  real  question  at 
issue,  will  not  operate  to  deprive  the  petitioner 
of  the  costs  to  which  he  is  otherwise  entitled. 
76. 

Judgments  Oat  of  Time— Leave  BeftuMd.]— 
Where  an  appellant  is  out  of  time  for  appealing 
from  an  order  he  cannot  bring  himself  within 
time  by  a  fresh  application  for  the  same  purpose 
to  the  Court  below,  the  refusal  of  which  is 
within  time.  Qrieve  v.  Tasker,  76  L.  J.  P.O. 
12;  [1906]  A.O.  132 ;  94  L.  T.  115— P.O. 

The  appellant  obtained  leave  to  appeal  from 
an  order  made  in  March,  1905.  He  then  peti- 
tioned for  leave  to  appeal  from  orders  of  Juno, 
1899,  and  August,  1904,  in  respect  of  which  the 
time  for  appeal  had  expired,  on  the  ground  that 
they  were  necessary  to  the  conduct  of  his  appeal 
from  the  order  of  March,  1906.  All  three 
orders  were  substantially  the  same.  Appeal 
from  order  of  March,  1906,  dismissed,  and 
appellant's  petition  refused.    lb. 

Aet  of  Executive  Oevemment  of  a  Colony — 
KoApplieation  to  Oolonial  Courts.]- The  Judicial 
Committee  will  not  interfere  with  an  act  of  the 
executive  Government  of  a  colony  in  a  case  in 
which  no  application  has  been  made  to  the 
Courts  of  Justice  in  the  Colony  to  interpose  in 
the  matter.  Mgomini,  Ex  parte,  94  L.  T.  668 ; 
21  Cox  CO.  154 ;  22  T.  L.  R.  413— P.O. 

Abstract  Point  of  Law  not  Arising  in  Pro- 
eeedings.] — Special  leave  to  appeal  will  not  be 
granted  for  the  purpose  of  obtaining  a  determi- 
nation of  an  abstract  point  of  law  which  did 
not  arise  in  the  case.  Rex  v.  Louw,  73  L.  J. 
P.O.  66;  [1904]  A.O.  412;  91  L.  T.  210;  20 
T.  L.  B.  672— P.O. 

Speenlative  Opinions  on  Hjpothetieal  Ques- 
tions.]— It  is  contrary  to  the  practice  of  the 
Judicial  Committee  to  attempt  to  give  specula- 
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tive  opinions  on  hypothetical  questions  sub- 
mitted to  them.  The  questions  upon  whioh  a 
decision  is  given  must  arise  in  concrete  cases 
involving  private  rights.  AU.-Oen,Jor  Ontario 
V.  Hamilton  Street  Railway,  72  L.  J.  P.O.  105 , 
[1903]  A.C.  624 ;  89  L.  T.  107— P.O. 

Conennmit  Findings  of  Faot.1 — Concurrent 
judgments  of  facts  in  the  Courts  below  will  not 
be  reversed  unless  the  appellant  adduces  the 
clearest  proof  of  error,  and  points  to  the  source 
of  that  error.  AUen  v.  Quebec  Warehouse  Co. 
(66  L.  J.  P.C.  6;  12  App.  Cas.  101)  followed. 
Whitney  v.  Joyce,  75  L.  J.  P.C.  89;  96  L.  T.  74 
-P.C. 

ITnanimout  Judgment — (Question  of  Faet.] — 
The  unanimous  judgment  of  Courts  below  on  a 
question  of  fact  will  not  be  set  aside  except 
where  it  is  plain  that  there  has  been  a  mis- 
carriage of  justice,  or  at  least  that  the  evidence 
has  not  been  adequately  weighed.  Archam- 
bauU  V.  Archambault,  71  L.  J.  P.C.  131 ;  [1902J 
A.C.  576;  87  L.  T.  404— P.C. 

Point  not  Baised  and  Considered  in  Court 
Below.]— A  new  point  which  was  not  fully 
raised  and  considered  in  the  Court  below  will 
not  be  entertained  on  the  appeal  to  the  King  in 
Council.    16. 

Xartial  Law— ClTil  Tribunals.]— Where  actual 
war  is  raging,  acts  done  by  the  military  authori- 
ties are  not  justiciable  by  the  ordinary  tribunals. 
The  fact  that  for  some  purposes  some  tribunals 
have  been  permitted  to  pursue  their  ordinary 
course  in  a  district  in  which  martial  law  has 
been  proclaimed  is  not  conclusive  that  war  is 
not  raging.  Ephinstone  v.  Bedreechund  (1  Knapp 
P.C.  316)  followed.  Special  leave  to  appeal 
refused  from  a  judgment  affirming  the  rightful 
custody  of  the  petitioner  by  the  military 
authority  in  a  district  in  which  martial  law 
prevails.  Marais  v.  General  Officer  Command- 
ing JAnes  of  Communication^  71  L.  J.  P.C.  42 ; 
[1902]  A.C.  109 ;  85  L.  T.  784 ;  60  W.  R.  273— 
P.C. 

Legation   Lagaliting   Senteneei   of  Court- 
martial.] — There  is  no   analogy  between    the 
proceedings    of    courts-martial    and    those    of 
Courts   of  justice  administering  the  ordinary 
law.    The  Judicial  Committee  has  no  power  to  | 
review  the  sentences  of  courts-martial  or  to  j 
enquire  into  the  propriety   or  impropriety  of  | 
legislation  which  has  established  the  legality  of 
such  sentences.     TiUmko  v.  Att.-Oen.  of  Natal 
{No.  1),  76  L.  J.  P.C.   29;  [1907]  A.C.  93;  95 
L.  T.  863 ;  28  T.  L.  R.  21— P.C.  | 

Appaalable  Value — Amount.]— In  estimating  * 
the  appealable  value  regard  will  be  had  to  the 
whole  matter  involved  in  the  suit,  and  not  to  ' 
the  value  of  a  fractional  part  of  the  property  \ 
sought  to  be  recovered  by  the  petitioner.  Mus- 
Bumat  Ameena  Khatoor  v.  Radhabenod  Misser  \ 
(12  Moo.  P.C.  470;  7  Moo.  Indian  App.  Cas.  | 
261)  approved.  Ponamma  v.  Arumogam,  71  ; 
L.  J.  P.C.  121 ;  [1902]  A.C.  561— P.C.  : 

Subsequent  Leffiilation.]- The  rights  of  parties 
must  be  decided  according  to  the  law  in  force 
at  the  commencement  of  the  action,  and  a  pro- 
vision in  a  later  law  that  such  law  shall  apply 
to  pending  actions  is  inapplicable  to  an  appesd 


to  the  King  in  Council.  An  appeal  to  the  King 
in  Council  is  an  appeal,  strictly  so  called,  con- 
fined to  the  materials  which  were  before  the 
Court  below,  and  not  a  re-hearing.  Ponnamma 
V.  Arumogam,  74  L.  J.  P.C.  102;  [1906]  A.C. 
383;  92  L.  T.  740;  21  T.  L.  R.  524— P.C. 

Quoition   Bottled  bj— Act  of  Colonial 

Legislature.] — Special  leave  to  appeal  will  not 
be  granted  where  the  question  hais  been  settled 
by  a  Colonial  Legislature,  the  function  of  the 
Judicial  Committee  being  the  application,  not 
the  policy,  of  legislation.  Tilonko  v.  Att.-Qen. 
of  Natal  (No.  %  76  L.  J.  P.C.  106;   [1907 

"    '^'     L.  R.  ^^^    ^^ 


A.C.  461 ;  23  T. 


.  668— P.C. 


Bishop— Juriidiction  of— Berocation  of  Ap- 
pointment of  Chaplain.]— The  appellant  was 
nominated  by  the  respondent  to  a  colonial 
chaplaincy  within  his  diocese,  and  the  nomina- 
tion was  accepted  by  the  Secretary  of  State. 
In  consequence  of  certain  reports  as  to  his 
conduct,  the  Colonial  Gk>vemment  decided  to 
suspend  the  issue  of  his  official  letter  of  appoint- 
ment pending  an  enquiry.  An  enquiry  was  held 
before  the  bishop,  who  found  certain  charges 
of  misconduct  proved,  and  withdrew  his  nomina- 
tion:— Held,  that,  there  being  no  litigation 
which  the  bishop  had  jurisdiction  to  determine, 
no  appeed  lay  to  the  Judicial  Committee  from 
his  act  in  withdrawing  the  nomination.  Ward 
V.  Mauritius  (Bishop),  96  L.  T.  864 ;  23  T.  L.  R. 
62— P.C. 

Power  to  Belaz  Conditioni— Hew  Trial— Judg- 
ment.]—There  is  no  power  to  relax  or  dispense 
with  an  enactment  prescribing  the  exact  con- 
ditions under  which  applications  for  a  new  trial 
or  for  judgment  must  be  made.  George  D. 
Emery  Co.  v.  WeUs,  lb  L.  J.  P.C.  104;  [1906 
A.C.  616 ;  96  L,  T.  689— P.C. 

Interlocutory  Orders — Interim    Ii^uMtion.] 

— ^The  Judiciid  Committee  will  not  encourage 
appeals  from  interlocutory  orders  of  a  tem- 
porary character,  such  as  an  interim  injunction. 
Croudace  v.  Zobel,  68  L.  J.  P.C.  47 ;  [1899]  A.C. 
268;  79  L.  T.  602— P.C. 

Powen  of  Board  after  Amendment.]— Where 

the  Judicial  Committee  order  an  amendment  as 
to  parties  to  be  allowed  and  thereby  reverse  a 
decision  of  the  Court  below,  the  Committee 
cannot  hear  the  action  as  a  Court  of  first  in- 
stance on  the  merits,  but  must  refer  it  back 
to  the  Court  below.  Kent  v.  La  Communaut^ 
des  Scdurs  de  Charity  de  la  Providence,  72  L.  J. 
P.C.  61 ;  [1903]  A.C.  220;  88  L.  T.  276— P.C. 

Special  LsaTO  —  Terms.]  —  Special  leave  to 
appeal  granted  on  the  terms  of  the  appellant's 
submission  to  pay  the  costs  of  appeal  in  any 
event,  if  so  directed.  Montreal  Gas  Co,  v. 
Cadieux,61  L.  J.  P.C.  116;  [1898]  A.C.  718— 
P.C. 

Duty  of  Court  of  Appeal— Ko  Orosi-appaal.] — 

The  respondents,  the  next-of-kin  of  a  testator, 
presented  a  petition  for  the  revocation  of  the 
probate  of  his  will,  on  the  ground  that  he  was 
not  of  sound  mind,  and  that  the  will  was 
obtained  by  undue  influenoe.  The  Court  of 
first  instance  decided  in  their  favour.  The 
executrix  appealed,  and  the  Court  of  Appeal 
held  the  will  good  so  far  as  regarded  the  per- 
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sonal  estate  of  the  testator,  but  invalid  so  far 
as  regarded  his  real  estate,  which  was  consider- 
able. No  SQoh  point  had  been  raised  at  the 
trial,  at  which  the  will  was  attacked  and  de- 
fended as  a  whole.  The  executrix  appealed, 
but  there  was  no  cross-appeal  by  the  next-of- 
kin  : — Heldf  that  the  course  taken  b^  the  Court 
of  Appeal  was  not  correct  accordmg  to  the 
rule  laid  down  in  The  Tasmania  (16  App.  Cas. 
223} — that  a  Court  of  Appeal  ought  only  to 
decide  in  favour  of  an' appellant  on  a  ground 
put  forward  for  the  first  time  on  the  hearing  of 
the  appeal  if  it  be  satisfied  that  it  has  before  it 
beyond  all  doubt  all  the  facts  bearing  upon  the 
new  contention  as  completely  as  if  it  had  been 
raised  at  the  trial — but,  in  the  absence  of  a 
cross-appeal  by  the  next-of-kin,  the  decision 
must  be  affirmed,  but  without  costs.  Karu- 
naratne  v.  Ferdinandus,  71 L.  J.  P.C.  76 ;  [1902] 
A.C.  405 ;  86  L.  T.  829 -P.C. 

Oommonwealth  of  Australia— High  Court.] — 
Applications  for  special  leave  to  appeal  from 
the  High  Court  of  Australia  ought  to  be  treated 
in  the  same  manner  as  applications  for  special 
leave  to  appeal  from  the  Supreme  Court  of 
Canada,  as  explained  in  CiU  de  Montreal  v. 
EcclisiasHgues  du  S^minaire  de  St.  Sulpice  de 
Mimtrial  (69  L.  J.  P.C.  20;  14  App.  Cas.  660) 
and  in  Priivce  v.  Qagnon  (8  App.  Cas.  103), 
"  Daily  Telegraph  "  Newspaper  Co,  v.  McLaugh- 
lin, 73  L.  J.  P.C.  96 ;  [1904]  A.C.  776 ;  91  L.  T. 
233 ;  20  T.  L.  R.  674— P.C. 

Such  applications  will  not  be  granted  **  save 
where  the  case  is  of  gravity  involving  matters 
of  public  interest  or  some  important  question 
of  law,  or  affecting  property  of  considerable 
amount,  or  where  the  case  is  otherwise  of  some 
public  importance  or  of  a  very  substantial 
character.''    lb. 

Special  Leave  to  Appeal.]— In  cases 

in  which  there  is  an  alternative  appeal,  either 
to  the  High  Court  or  to  his  Majesty  in  Council, 
and  parties  have  made  their  election  to  appeal 
to  the  High  Court,  special  leave  to  appeal  ^om 
the  High  Court  to  the  King  in  CouncU  will  not 
be  given  save  in  very  exceptional  circumstances. 
Victorian  Railway  Commissioners  v.  Brown^  75 
L.  J.  P.C.  65 ;  [1906]  A.C.  381 ;  95  L.  T.  73 ;  22 
T.  L.  R.  644— P.C. 

Australia  —  Quettion   of    Private  Bight.]  — 
SpeciaJ  leave  to  appeal  from  a  decision  of  the 
High  Court  of  Australia  will  not  be  granted  * 
where  a  matter  of  private  right  only  and  not  of  j 
public  importance  is  involved.      Wilfley    Ore  ' 
Concentrator  Syndicate  v.  Guthridge,  75  L,  J. 
P.C.  87  ;  [1906]  A.C.  548 ;  95  L.  T.  73— P.C. 

Canada— Speeial  Lsave  to  Appeal  from  tlie 
Supreme  Court  of.] — Where  no  important  ques- 
tion of  law  is  involved,  and  no  prima  facie 
ground  warranting  an  appeal  is  made  out, 
special  leave  to  appeal  from  an  order  of  the 
Supreme  Court  of  Canada  will  not  be  granted. 
Ewing  v.  Dominion  Bankj  74  L.  J.  P.C.  21 ; 
[1904]  A.C.  806— P.C. 

Where  a  litigant  elects  to  appeal  to  the 
Supreme  Court,  and  not  direct  to  his  Majesty 
in  Council,  as  he  may  do,  special  leave  to  appeal 
win  not  be  granted  save  in  exceptional  circum- 
stances.    Clergue  v.  Murray  (72  L.  J.  P.C.  99 ; 


[1903]  A.C.  521)  followed.  Canadian-Pacific 
Railway  v.  BUnn,  73  L.  J.  P.C.  109 ;  [1904] 
A.C.  463— P.C. 

Ontario — Admitiion  of  Appeal  to  King  in 
Comieil — Competency.] — The  question  whether 
an  appeal  from  the  Court  of  Appeal  for  Ontario 
to  the  King  in  Council  is  competent  is  one  upon 
which  the  Court  of  Appeal  itself  must  exercise 
its  judgment ;  and  where  that  Court  has  avoided 
the  expression  of  any  opinion,  no  such  appeal  is 
permitted.  Oillett  v.  Lumsden,  74  L.  J.  P.C. 
166 ;  [1906]  A.C.  601 ;  93  L.  T.  314 ;  21 T.  L.  R. 
698— P.C. 


(6)  Interest. 

Money  Found  Due— Bifcretion  of  Court.]— The 
Court  has  a  discretion  on  further  directions  to 
order  payment  of  interest  on  a  sum  found  due 
from  a  defendant,  although  the  decree  declaring 
the  liability  contains  no  direction  for  payment 
of  interest,  and  the  statement  of  claim  does  not 
ask  for  interest.  Burland  v.  EarlSy  74  L.  J. 
P.C.  156;  [1905]  A.C.  590;  93  L.  T.  313— P.C. 

But  in  the  special  circumstances  disclosed  in 
the  appeal  the  Board  overruled  the  exercise  of 
the  discretion  of  the  Court  below,  which  had 
intentionally  omitted  a  direction  as  to  interest 
and  allowed  interest  from  the  date  of  that 
Court's  decree.    lb.    And  see  Ii?tbrb8T. 


(c)  Costs. 

Security  for  Costs  of  Appeal— Form  of .]— Where 
a  municipality  is  respondent  to  an  appeal  to  her 
Majesty  in  Council  the  condition  that  security 
shall  be  given  in  bond,  mortgage,  or  personal 
recognisance  is  sufficiently  complied  with  by 
delivery  of  the  bonds  to  the  prothonotary  and 
not  to  the  municipality.  Melbourne  Tramway 
and  Omnihus  Co.  v.  Fittroy  Corporation,  70 
L.  J.  P.C.  1 ;  [1901]  A.C.  153 ;  83  L.  T.  442— 
P.C. 

Crown  a  Party.]  —  The  Judicial  Committee 
will  henceforth  adhere  to  the  practice  of  the 
House  of  Lords,  under  which  the  Crown  neither 
pays  nor  receives  costs,  unless  the  case  is 
governed  by  some  local  statute,  or  there  are 
exceptional  circumstances  to  justify  a  departure 
from  the  ordinary  rule.  Johnson  v.  Begem,  73 
L.  J.  P.C.  113 ;  [1904]  A.C.  817 ;  91  L.  T.  234 ; 
63  W.  R.  207  ;  20  T.  L.  R.  697— P.C. 

Pauper— Suooessftil  Appellant.]— The  rule  in 
pauper  cases  prevailing  in  the  House  of  Lords 
was  adopted  by  the  Privy  Council,  and  the 
successful  appellant  was  awarded  such  costs  of 
the  appeal  as  would  be  granted  by  that  rule. 
WasUrieys  v.  Wasteneys,  69  L.  J.  P.C.  83; 
[1900]  A.C.  446— P.C. 


13.  Otheb  Mattebs. 
Charity— Land  reverting  to.]— See  Chabity. 
Commitment  for   Contempt.]— See  Contempt 

OP  COUBT. 

Committee  of  Lunatie.]— See  Lunacy. 
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Company— Bagiitered  in  England— Bniinets 
in  Hew  Zealand.]— See  Company. 

Crime— Xarital  Compnliion.]— iS^^  Criminal 
Law. 

Oas  Company— Bight  to  Cnt  Off  Supply]— 
See  Gas  Company. 

Hotariee— Appointment  of  in  Coloniee.]— <See 
Notary. 

Beldiert*  Pay.]— 5ee  Army. 


COMMONS. 

1.  statutes,  807. 

2.  Incloswre,  807. 
8.  TTo*^,  811. 

4.  Quarry,  811. 

6.  O^^ter  Matters,  812. 

1.  Statutes. 

Commoni  Aet.]— 62  &  68  Yiot.  o.  90  is  the 
Commons  Act,  1899. 

Kotropolitan.]— 61  &  62  Vict.  o.  48  is  the 
Metropolitan  Commons  Act,  1898. 

2.  Inclosurb. 

"  Beoital "  in  Incloinre  Act— Evidenee.]— He- 
citalB  in  an  Inclosure  Act  are  not  conclusive 
evidence  against  persons  claiming  through 
original  allottees  under  the  Act,  but  may  be 
rebutted  by  other  evidence.  Merttens  v.  HiU, 
70  L.  J.  Ch.  489;  [1901]  1  Ch.  849; 
84  L.  T.  260 ;  49  W.  R.  408 ;  65  J.  P.  312 
— Cozens-Hardy,  J. 

General  Prineiplet  for  Conitraetion  of  Inelo- 
rare  Acts.] — The  general  principles  applicable 
to  the  construction  of  Inclosure  Acts  collected 
and  stated.  78  L.  J.  Ch.  835 ;  [1904]  2  Ch.  419 ; 
90L.T.149;  68J.P.177;  20T.L.R.204. 

Inclosure  Act — Award — ^BiTer  Bnnning  along 
Watte— Allotment  of  Watte— Bed  of  Biyer— 
"Ad  medium  fllnm."] — ^An  Act  for  inclosing 
moors,  commons,  and  waste  grounds  of  a  manor 
does  not  apply  to  the  bed  of  a  river  which  is 
proved  to  be  not  waste  of  the  manor,  but  the 
freehold  of  the  lord,  and  not  subject  to  any 
commonable  rights.  Therefore  an  award  under 
the  Act  of  waste  bordering  on  the  river  does  not 
carry  with  it  the  bed  of  the  river  ad  medium 
fihim,  Ecroyd  v.  Coulthard,  supra,  67  L.  J. 
Ch.  458 ;  [1898]  2  Ch.  858— C.A. 

Indotnre  Award— Allotment  to  Tmtteet  for 
Pnrpote  of  Tnrbary— Ownerthip  of  Soil— Lord  of 
the  ICanor.] — ^By  section  78  of  the  Inclosure 
Act,  1845,  the  valuer  acting  in  the  matter  of  any 
inclosure  shall  and  may  set  out  and  allot  for  the 
public  purposes  mentioned  in  the  provisional 
order  of  the  Commissioners  such  parts  of  the 
land  to  be  inclosed  as  shall  have  been  thereby 
respectively  directed  to  be  set  apart  for  such 
purposes ;  and  in  every  case  in  which  the  valuer 
shaU  not  think  it  necessary  or  proper  to  direct 


the  same  to  be  otherwise  made,  such  allotments 
shall  be  made  to  the  churchwardens  and  over- 
seers of  the  poor  for  the  time  being  of  the 
parish  in  which  such  allotments  shall  be  situate, 
and  shall  be  held  by  them  in  the  same  manner 
and  with  the  same  legal  powers  and  incidents 
as  if  the  same  allotments  were  lands  belonging 
to  the  parish.  By  an  award  made  under  the 
Act  the  valuer  set  out,  allotted,  and  awarded  to 
the  churchwardens  and  overseers  of  the  poor  of 
a  parish  an  allotment  situate  therein  for  the 
purpose  of  the  exercise  of  rights  of  turbary,  and 
dechbred  that  the  allotment  should  be  held  by 
them  and  their  successors  for  ever  upon  trust  to 
permit  the  occupiers  of  certain  cottages  to  out 
and  dig  turf  thereon  :—fleW,  that  the  owner- 
ship of  the  soil  in  the  allotment  was  thereby 
taken  away  from  the  lord  of  the  manor  and 
vested  in  the  churchwardens  and  overseers  of 
the  poor.  Simcoe  v.  PethUk,  67  L.  J.  Q.B.  919 ; 
[1898]  2  Q.B.  55S  ;  79  L.  T.  482— C.A. 

Jnritdiction  of  Committioner— Wateroonne 

Bepairing  and  Cleanting^-Highway  Antliority.] 
— An  Inclosure  Act  providea  that  the  oom- 
missioner  should  set  out  such  watercourses  as 
he  should  think  proper,  and  should  order  and 
direct  by  whom  and  at  whose  expense  such 
watercourses  should  be  repaired  and  cleansed. 
The  Act  further  provided  that  the  commis- 
sioner should  assign  land  for  the  getting  of 
materials  for  repairing  public  roads.  The  com- 
missioner, in  pursuance  of  such  act,  by  his 
award,  appointed  certain  roads  to  be  set  out, 
and  awarded  to  the  surveyor  of  highways  land 
for  the  getting  of  materials  for  the  repair  of 
pubUo  r(rads.  He  further  ordered  that  a  water- 
course  should  be  made,  and  directed  that  such 
watercourse  should  for  ever  thereafter  be  re- 
paired and  cleansed  by  the  surveyor  of  high- 
ways for  the  time  being,  the  expenses  attendant 
upon  such  repairing  and  cleansing  to  be  paid 
out  of  a  rate  to  be  made  for  the  repair  of 
highways  in  the  township : — Held,  that  it  was 
within  the  jurisdiction  of  the  commissioner  to 
order  the  surveyor  of  highways  to  repair  and 
cleanse  the  watercourse  and  to  raise  the  ex- 
penses of  so  doing  by  means  of  a  rate.  Att,- 
Qen.  V.  Tamvjorth  Rural  Council,  85  L.  T.  190 
—Byrne,  J. 

Land  Allotted  in  Lien  of  Tithe*— Annual  Pay- 
ment for  Poor  of  Parish— Charge  on  Tithet.]— 

Certain  lands  were  allotted  in  1884  in  lieu  of 
great  tithes  of  a  certain  parish  under  an  In- 
closure Act  which  provided  that  any  allotment 
should  not  prejudice  any  person  or  persons 
having  any  right  or  claim  out  of  or  affecting 
any  lands  allotted  or  inclosed,  but  the  persons 
to  whom  anv  hereditaments  should  be  allotted 
should  be  seised  thereof  subject  to  such  and  the 
same  charges  and  incumbrances  as  the  here- 
ditaments whereof  they  were  seised  before  the 
award.  It  was  proved  that  the  great  tithes  bad 
from  time  immemorial  been  subject  to  the 
annual  provision  of  a  certain  quantity  of  com 
for  the  oenefit  of  the  poor  of  the  parish,  and 
from  1884  to  1881  the  owners  or  occupiers  of 
the  lands  allotted  in  lieu  thereof  had  made 
payments  in  money  or  kind  in  respect  of  this 
charge.  In  1881  the  lands  in  question  were 
sold  to  the  defendants'  predecessor  in  title,  and 
conveyed  to  him  "subject  to  the  unredeemed 
land  tax  and  tithe  commutation  rentoharge 
both  rectorial  and  vicarial  and  to  all   other 
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payments  and  outgoings  eoolesiastioal  and  oivil 
charged  upon  or  payable  out  of  the  said  here- 
ditaments.'* Payments  had  occasionally  been 
made  by  him  on  account  of  the  charge : — Held, 
that  the  payment  constituted  a  valid  charge  on 
the  property  allotted  in  lieu  of  tithes,  and  that 
the  purchaser  took  subject  thereto  imder  his 
conveyance.  Lanchbury  v.  Bode  (67  L.  J.  Ch. 
196;  [1898]  2  Ch.  120)  distinguished.  Alms 
Com  Charity^  In  re ;  Charity  Commissioners  v. 
Bode,  71  L.  J.  Ch.  76;  [1901]  2  Ch.  760;  86 
L.  T.  633— Stirling,  J. 

*'  Parsonage  ''—Liability  to  Charge.]— A  charge 
"issuing  and  payable  out  of  a  parsonage"  is 
a  charge  on  the  endowments  of  the  benefice. 
lb. 

Annual  Payment  of  Com  to  Poor  of  Pariali— 
—Charge  on  Chreat  Tithes— Landi  Allotted  in 
Lien  of  Tithes— Sale  of  Lands— Lands  subjoot  to 
Charge.] — In  1881  the  defendant  purchased 
from  the  Ecclesiastical  Commissioners  certain 
lands  which  in  1834  had  been  allotted  to  their 
predecessors  in  title  under  the  Inclosure  Act, 
11  Geo.  4,  o.  4,  in  lieu  of  the  great  tithes  of 
the  parish  of  H.  There  was  evidence  that  from 
time  immemorial  an  annual  pa3rment  of  a 
certain  quantity  of  com  had  been  made  out  of 
the  tithes  for  the  benefit  of  the  poor  of  the 
parish,  and  from  1834  to  1881  the  same  pay- 
ment had  been  made  by  the  owners  or  occupiers 
of  the  lands  in  question.  The  conveyance  to  the 
defendant  was  expressed  to  be  made  *•  free  from 
incumbrances,"  but  was  also  expressly  subject 
to  the  unredeemed  land  tax,  tithe  commutation 
rent-charge,  both  rectorial  and  vicarial,  and  to 
all  other  payments  and  outgoings,  ecclesiastical 
or  civil,  charged  upon  or  payable  out  of  the 
lands  conveyed : — Held,  that  the  payment  of 
com  constituted  a  valid  charge  to  which  the 
lands  allotted  in  lieu  of  the  tithes  became 
subject  by  virtue  of  section  66  of  the  Inclosure 
Act,  and  that  the  defendant  by  the  terms  of 
his  conveyance  took  the  lands  subject  to  the 
charge.  Alms  Com  Charity,  In  re;  Charity 
Commissioners  v.  Bode,  71  L.  J.  Ch.  76 ;  [1901] 
2  Ch.  750;  86  L.  T.  63a— Stirling,  L.J. 

Boserration  of  Minerals  to  Lord— Allotment 
of  Snrfaoe  to  Commoners— Bight  to  Work  Minerals 
— ^Bight  to  Support — ^Damage  to  Surface— Com- 
pensation Clause — Injunction.] — The  lord  of  a 
manor  was  seised  of  the  soil  of  the  manor  and 
eutitled  to  the  mines  and  minerals  thereunder, 
subject  only  to  the  ordinary  rights  of  pasturage 
in  the  commoners.  The  common  lands  of  the 
manor  were  duly  inclosed  and  allotted  by  an 
award  made  under  an  Inclosure  Act  which 
enacted  that  lands  allotted  to  any  person  in 
respect  of  freehold  lands  entitled  to  a  right  of 
common  should  be  vested  in  and  held  by  such 
person  as  freehold ;  that  the  lord  of  the  manor 
should  have,  hold,  and  enjoy  all  mines  and 
quarries  in  and  under  the  said  common  lands, 
together  with  liberty  of  searching  for,  winning, 
and  working  the  said  mines  and  quarries,  and 
other  usual  liberties,  as  fully  and  freely  as  he 
might  or  could  have  had  ana  enjoyed  the  same 
in  case  that  Act  had  not  been  made,  and  that 
without  making  or  paying  any  satisfaction  for 
BO  doing ;  that  any  damage  done  to  persons  by 
reason  of  the  searching  for,  winning,  and  work- 
ing the  mines  and  quarries  under  their  respec- 
tive allotments  by  the  lord  of  the  manor  without 


making  or  paying  any  satisfaction  for  so  doing, 
should  be  assessed  as  therein  mentioned,  and 
should  be  paid  and  borne  by  the  occupiers  of 
the  several  other  allotments  lying  and  being  in 
such  and  the  same  township  as  was  the  allot- 
ment so  damaged ;  and  that  the  owners  of  the 
allotments  might  at  all  times  win,  work,  get, 
and  take  stones  in  their  several  allotments,  and 
also  in  the  common  quarries  to  be  established 
as  therein  mentioned,  and  also  for  the  space  of 
one  year  after  the  award  in  the  other  allot- 
ments. The  plaintiffs,  who  were  the  surface 
owners  of  lands  allotted  by  the  award  in 
respect  of  feeehold  lands,  claimed  an  injunc- 
tion to  restrain  the  defendants,  lessees  of  the 
mines,  from  the  successors  in  title  of  the  lord  of 
the  manor,  from  so  working  the  mines  as  to 
lower  or  depress  the  surface  of  the  plaintiffs' 
lands  or  injure  the  buildings  thereon: — Held, 
that  the  mines  and  minerals  were  not  granted, 
but  were  reserved  to  the  lord  of  the  manor 
subject  to  the  principle.  Sic  utere  tuo  ut 
alienum  non  Uxdas,  the  words  ''and  that 
without  making  or  paying  any  satisfaction  for 
so  doing"  limiting  the  reservation  to  the 
ordinary  rights  of  ownership  and  amounting  to 
a  provision  that  so  long  as  the  mineral  owners 
worked  in  exercise  of  the  usual  common-law 
rights,  they  were  to  pay  no  compensation  to 
any  one ;  that  the  provisions  of  the  compensa- 
tion clause  were  quite  consistent  with  the 
working  of  mines  and  quarries  in  the  ordinary 
way  and  subject  to  the  ordinary  rights  of 
surface  owners;  and  that  the  plaintiffs  were 
entitled  to  an  injunction.  Bishop  Auckland 
Industrial  Co-operative  Flour  and  Provision 
Society  v.  Butierknowle  Colliery  Co.,  73  L.  J.  Ch. 
335;  [1904]  2  Ch.  419;  90  L.  T.  149;  68  J.  P. 
177  ;  20  T.  L.  R.  204— Farwell,  J.  Affirmed  in 
C.A.,  73  L.  J.  Ch.  635  ;  [1904]  2  Ch.  419.  See 
Mines.    Affirmed  in  H.L.,  41  L.  J.  N.C.  314. 

QiUBre,  whether  the  decisions  in  Consett 
Waterworks  Co.  v.  Ritscm  (64  L.  J.  Ch.  293n. ; 
22  Q.B.  D.  702)  and  Bell  v.  Dudley  {Earl) 
(64  L.  J.  Ch.  291;  [1896]  1  Ch.  182)  do  not 
conflict  with  the  subsequent  decision  of  the 
House  op  Lobds  in  New  Sharlston  Collieries 
V.  Westmorland  (Earl)  (73  L.  J.  Ch.  338n.). 
lb. 

Bepair  of  Beads— Aetion  for  Broaoh  of  Duty— 
Cuion  of  Construction  to  be  appUed  in  Con- 
struing Aet.] — By  an  Inclosure  Act  passed  in 
the  7  Gteorge  3,  with  reference  to  the  inclosure  of 
certain  commons  and  waste  grounds  known  as 
B.  Moor,  after  reciting  that  the  persons  inte- 
rested were  owners  and  proprietors  of  messuages, 
<fec.,  in  the  several  townships  therein  mentioned, 
including,  amongst  others,  the  township  of  W., 
it  was  enacted  that  the  commissioners  should 
appoint  and  undertake  the  repair  of  (inter  alia) 
two  roads  mentioned  in  the  statement  of  claim. 
The  plaintiffs  alleged  that  these  roads  were 
duly  made  in  accordance  with  the  award,  and 
were  for  many  years  kept  hi  repair  by  the 
surveyor  of  tne  township  of  W.,  and  that 
the  said  township  was  included  in  the  defen- 
dant urban  district,  and  that  the  defendants 
were  liable  to  re|>air  them.  There  was  no 
evidence  that  the  mhabitants  of  W.,  taken  as  a 
body,  had  ever  in  fact  repaired  or  paid  for  the 
repair  of  the  roads  in  question  since  1767, 
although  it  was  shewn  that  since  1869  certain 
of  the  inhabitants  of  the  township  had  contri- 
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buted  towards  the  repair  of  the  roads  for  their 
own  convenience.  It  was  contended  by  the 
plaintiffs  that  liability  to  repair  the  roads  in 
question  was  imposed  upon  the  defendants: — 
Held^  in  the  circumstances,  that  the  Court  was 
justified  in  reading  in  after  the  words  "  in  such 
manner  as  other  public  highways  are  by  law 
directed  to  be  repaired  by  such  of  the  said 
townships  respectively"  the  words  "within 
whose  district  such  public  highways  are 
situated  "  ;  that  the  doctrine  of  contemporanea 
expositio  did  not  apply;  that  the  defendants 
were  not  liable  to  repair  the  roads  in  question 
as  the  same  were  outside  their  district;  and 
that  in  construing  an  Inclosure  Act  it  is  right 
to  take  the  whole  of  the  document  as  one  com- 
plete document.  It  is  not  sufficient  to  take 
out  one  section  and  disregard  others  which 
are  germane  to  the  same  subject.  Att.-Qen. 
V.  Lunesdale  Rural  Council,  86  L.  T.  822— 
Farwell,  J. 

ICetropolitan  Oommon— Land  Included  in 
Scheme— Olaim  of  Alle^  Owner— Lapse  of 
Time.] — Where  a  certain  piece  of  land  was  in- 
cluded in  a  scheme  (made  in  1890  under  the 
^letropolitan  Commons  Acts,  1866  and  1869, 
and  confirmed  by  Act  of  Parliament  in  1891), 
and  in  the  plan  embodied  with  the  scheme,  as 
porbion  of  the  common  subject  to  such  scheme, 
and  a  person  nine  years  afterwards  brought  an 
action  against  the  conservators  claiming  to  be 
entitled  to  the  piece  of  land  in  fee-simple,  it 
was  held  that  the  inclusion  of  such  land  in  the 
scheme  and  plan  was  conclusive  that  the  land 
formed  part  of  the  common,  and  that  the 
alleged  owner  was  debarred  from  asserting  any 
title  to  the  land.  CooA;  v.  Mitcham  Common 
Conservators,  70  L.  J.  Ch.  223 ;  [1901]  1  Ch.  387 ; 
83  L.  T.  619 ;  49  W.  R.  201— Farwell,  J. 

Section  14  of  the  Metropolitan  Commons  Act, 
1866,  which  requires  every  scheme  to  state  the 
rights  affected  by  it,  refers  to  all  rights  of 
property  claimed  in  respect  of  land  comprised 
in  a  common,  and  not  merely  to  rights  in  or 
over  the  common  as  such.    lb. 


3.  Waste. 

Biver.] — Whether  a  river  running  along  waste 
of  a  manor  is  waste  is  a  question  of  fact.  Ecroyd 
V.  CouUhard,  67  L.  J.  Ch.  458;  [1898]  2  Ch. 
358 ;  78  L.  T.  702— C.A. 

ETidenofr— Boundary  Stonei.]- The  erection 
of  boundary  stones  with  the  initials  thereon  of 
an  adjacent  proprietor,  so  as  to  mark  out  \m- 
inclosed  lands,  is,  standing  alone,  strong  evi- 
dence of  ownership,  and  if  recognised  and 
acquiesced  in  by  those  whose  interest  it  would 
be  to  dispute  such  ownership,  it  may  afford 
irresistible  evidence  in  favour  of  the  party 
claiming  the  property  set  out.  Jenkins  v. 
Dunraven  {Earl),  62  J.  P.  661— Byrne,  J.  I 

Ancient  Bxavtj  of  Manor.]— An  ancient  j 

survey  of  a  manor  is  admissible  though  not 
conclusive  evidence  in  a  question  relating  to  , 
lands  within  the  manor.    Jo. 


4.   QUAJtRY. 

Bight  to  get  Stone— Freehold  and  Copyhold  | 
Tenant*— Bridence—ConrtBollf.]— The  copyhold  i 


tenants  of  a  manor  may  by  custom  have  a  right 
of  common  to  get  stone  and  sand  out  of  the 
lord*s  waste  to  be  used  by  them  on  their  respec- 
tive tenements  within  the  manor,  and  there  is 
no  legal  objection  to  the  existence  of  a  similar 
right  in  the  freehold  tenants.  Such  a  right  is 
not  unreasonable,  and  the  court  rolls  may  be 
given  in  evidence  to  its  existence.  The  lord 
cannot  inclose  against  such  a  right  of  common ; 
and  the  fact  that  an  amercement  rent  was  at 
one  time  paid  in  respect  of  the  quarry  from 
which  the  stone  was  taken  cannot  affect  the 
tenants  in  respect  of  the  right  in  question. 
Heath  v.  Deane,  74  L.  J.  Ch.  466  :  [1905]  2  Ch. 
86 ;  92  L.  T.  643 ;  21  T.  L.  R.  404— Joyce,  J. 

5.  Other  Mattbbs. 

Oompeniation    for    Oompnlfory    Pnrehaie.]— 

— See  Lands  Clauses  Act. 

Inclosnre— Bnlargement  of  Bight— Freicrip- 
tiim.]—See  Easement. 

Minerals.]— iS^  Mines  and  Minerals. 

Bight  of  Way— Dedication   after  Award.]— 
See  Way. 

Biver— Several  Fishery— Bed  of  Biver— Pre- 
sumption.]— See  Water. 


COMPANY. 

statutes,  314. 

Formation,  314. 

Memorandum   of  Association    and    Ultra 

Vires,  316. 
Articles  of  Association,  321. 
Promoters,  326. 
Prospectus,  329. 
Capital,  Reduction  of,  338. 
Directors  and  Officers,  346. 

(1)  Directors,  346. 

(a)  Appointment    and    Vacation   of 

Office,  946, 
(6)  Qualification,  M9. 
(c)  Powers  of,  350. 
{d)  Liability,  353. 
{e)  Fraud,  S5S, 
(/)  Misfeasance,  356. 
(g)  Remuneration,  860. 

(2)  Manager,  363. 

(3)  Secretary,  363. 
Contracts  by,  363. 
Torts  by,  366. 
Shares  and  Stock,  366. 

(a)  What  is  a  Share,  see, 

(b)  Contract  to  take,  see, 

(c)  Issue  and  Allotment,  de9, 

(d)  Preference  Shares,  873. 

(e)  Payment  for  Shares,  875. 
(/)  Register  of  Members,  382. 
(g)  Certificates,  S8Q, 

(h)  Calls,  886. 
(i)   Dividends,  S81. 
(j)  Surrender,  S90. 
(k)  Forfeiture,  893. 
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(/)   Transfer  and  Priorities,  394. 
(m)  Mortgage,  999. 
(n)  2Vb<t(;e<,  400. 

(0)  Lien  on,  401. 

13.  General  Meetings,  402. 

13.  lfana(7emen^,  408. 

(a)  Interference  of  Court,  408. 

(6)  iliMli^  o/  Accounts,  409. 

(c)  jSummory  and  X>m^  o/  Members,  410. 

14.  Debentures  atu2  Debenture  Stock,  410. 

(a)  Borrowing  Power,  410, 
(6)  Jww^o/,  418. 

(c)  Be-issue,  414. 

(d)  Interest,  416. 

(e)  Floating  Charge,  416. 
(/)  Trtw^  Deed,  422. 

(g)  3fee^in^«  of  Debenture-holders,  424. 
(fc)  BegistraHon  of  Mortgages  and  Charges, 

424. 
(i)   i2e(2empeion,  428. 
(J)  IVaiM/er,  429. 
(fc)  Prtoriiies,  431. 

(1)  Bemedies,  43S. 

(m)  Beceiver  and  Manager,  435. 

(n)  foreclosure,  440. 

(o)   Compromise  with  Company,  440. 

15.  Actions  by  and  against,  440. 

16.  Sirifciiu/  2^ame  off  Register,  442. 

17.  ileconsfrueiion,  443. 

(a)  3femoran<2um    o/    dissociation,     Sale 

under,  444. 
(6)  Sale  and    Transfer  of  Assets  under 

section  161,  under  445. 
(c)  cToini  Stock  Companies  Arrangement 

Act,  1870,  under,  447. 

18.  TTindinflf-up,  449.- 

(a)  Pe^iiion,  450. 

(6)  Sto^  of  Actions  and  Executions,  457. 

(c)  Proceedings  under  Order,  457. 

(d)  Cotmni^^  o/  Inspection,  458. 

(e)  Li$ui<2a^,  459. 

(i.)    Appointment,  459. 

(ii.)  Powers  and  Duties,  459. 

(iu.)  Sale  by,  461. 

(iv.)  CosU,  462. 
(/)  ilssets,  462. 
(^)  Contributories,  463. 
(;i)  Creditors,  465. 

(a)  Preferential,  465. 

(6)  Unsecured,  466. 
(i)  Discovery  of  Assets,  470. 
(V)  Pu6Zic  Examination,  472. 
()k)  Fraudulent  Preference,  472. 

19.  Voluntary  Winding-up,  474. 

(a)  BesoZution,  474. 

(6)  Stay  of  Executions,  il 5, 

(c)  Applications  in,  475. 

(<^  Diguida/or,  476. 

(e)  Transfers,  4:71, 

(/)  Supervision  Order,  ill, 

20.  Surplus  iisseto,  478. 

21.  Dissolution,  481. 

22.  Costs,  484. 


1.  Statutes. 

Stock  and  ShaiM.]— 61  &  62  Vict.  c.  26 
empowers  the  Court  to  grant  relief  for  non- 
compliance with  section  25  of  the  Companies 
Act,  1867. 

OompaniM  Aet,  1900.]— 63  &  64  Vict.  c.  48 
is  the  Companies  Act,  1900. 

OompaniM  Aet,  1907.]— 7  Edw.  1  c,  bO  is  the 
Companies  Act,  1907. 


'  2.  Formation. 

i ' 

I      "Inititntion  in  the  nature  of  a  joint-stock 

'  company ''—Aeqnisition  of  Gain.]— Neither  the 
acquisition  of  gain  nor  the  provision  of  a  divi- 
dend among  its  members  is  of  the  essence  of  a 
joint-stock  company.  Dictum  of  Kay,  J.,  in 
Bristol  AthencBum,  In  re  (59  L.  J.  Ch.  116; 
43  Ch.  D.  286),  dissented  from.  Bussell  Lite- 
rary and  Scientific  Institution,  In  re ;  Figgins 
V.  Baghino,  67  L.  J.  Ch.  411 ;  [1898]  2  Ch.  72 ; 
78  L.  T.  688— North,  J. 

A  literary  and  scientific  institution  founded 
and  established  by  the  issue  of   transferable 
shares,  entitling  their  holders  to  the  property 
I  of  the  institution,  but  bearing  no  dividend,  was 
held  an  institution  **  founded  or  established  by 
i  the  contributions  of  shareholders  in  the  nature 
I  of  a  joint-stock  company  "  so  as  to  escape  the 
'  operation  of  section  30  of   the  Literary  and 
Scientific  Institutions  Act,  1854,  which  forbids 
a  distribution  of  the  property  among  the  mem- 
bers on  a  dissolution.    lb. 

An  institution  within  the  Literary  and 
Scientific  Institutions  Act,  1854,  in  the  con- 
stitution of  which  the  following  ingredients 
existed — a  common  property,  the  contributions 
of  members  as  the  source  of  such  property,  and 
the  holding  of  the  property  by  numerous  per- 
sons in  transferable  shares, — Held,  an  institu- 
tion "  in  the  nature  of  a  joint-stock  company  " 
within  the  meaning  of  the  proviso  of  section  30 
of  the  Act,  although  the  institution  was  not 
carried  on  for  purposes  of  profit,  and  although, 
by  its  constitution,  the  members  were  forbidden 
to  receive  any  dividend  or  bonus  during  the 
continuance  of  the  institution,  but  were  entitled 
on  its  dissolution  to  a  share  of  the  profits  after 
payment  of  debts  and  liabilities.  Jones,  In 
re;  Clegg  v.  Ellison,  67  L.  J.  Ch.  504;  [1898] 
2  Ch.  83;  78  L.  T.  639;  46  W.  R.  577— 
Stirling,  J. 

In  such  a  case  the  property  of  the  institution 
may,  on  a  dissolution,  be  divided  among  the 
members,  and  is  not  liable  to  be  applied,  under 
section  30,  to  a  similar  institution.  Bristol 
AthencBum,  In  re  (69  L.  J.  Ch.  116;  43  Ch.  D. 
236),  considered.    lb,* 

Illegal  Asfociation  —  Action  to  Administer 
Pnnds — Claim  on  Contract.]— In  an  action  to 
administer  the  funds  of  the  defendant  syndicate, 
brought  by  a  subscriber  against  the  syndicate, 
the  supervising  conmiittee  and  the  bankers, 
certain  enquiries  were  ordered,  in  the  course  of 
which  it  transpired  that  the  syndicate  consisted 
of  more  than  twenty  members  and  was  illegal, 
not  being  registered  under  the  Companies  Acts. 
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and  advertisements  were  issued  for  creditors  on 
which  a  claim  was  made  hy  U.  Brothers  for 
printing  and  posting  prospectuses.  It  appeared 
that  U.  Brothers  were  already  suing  the  com- 
mittee and  others  in  the  Queen's  Bench  Division 
for  payment  of  their  deht.  On  a  sunmions  to 
disallow  their  claim  in  this  action  it  was  held^ 
that  the  only  ground  for  the  claim  was  that  the 
syndicate  had  taken  the  benefit  of  the  work 
and  therefore  the  claim  must  rest  on  a  quantum 
meruit;  that  the  doctrine  did  not  apply  where 
other  persons  were  liable,  and  that  as  the 
persons  or  some  of  them  sued  in  the  Queen's 
Bench  Division  appeared  to  be  liable,  the  claim 
in  this  action  ought  not  to  be  allowed.  Hume 
v.  Record  Beign  Jubilee  Syndicate,  80  L.  T.  404 
—Stirling,  J. 

Illegality— Unregiitered  AssooiAtion  of  Kore 
than  Twenty  Xeniben— Bight  to  Maintain 
Action.] — ^The  trustees  of  an  imregistered 
association  of  more  than  twenty  persons  formed 
for  mutual  insurance  against  death  and  acci- 
dent sued  the  late  treasurer  for  moneys  of  the 
society  which  he  had  converted  to  his  own  use ; 
— Heldy  that  the  society  was  not  rendered 
illegal  by  the  Companies  Act,  1862,  for  want  of 
registration,  and  that  the  plaintiiSs  were  not 
precluded  from  maintaining  the  action  by 
reason  of  non-registration  imder  that  Act  or  the 
Friendly  Societies  Act,  1896.  Marra  v.  Thomp- 
son, 86  L.  T.  759— D. 

Company  Limited  by  Guarantee— Xember's 
Liability  beyond  Amount  Fretoribed  by  Kemo- 
randnm.] — ^A  member  of  a  compcmy  limited  by 
guarantee,  under  the  Companies  Act,  1862,  is 
not  liable  to  be  placed  on  the  list  of  contribu- 
tories,  in  the  event  of  a  winding-up,  for  an 
amount  beyond  that  prescribed  by  the  memo- 
randum of  association  as  the  extent  of  his 
guarantee.  Maria  Anna  and  Steinbank  Coal 
Co.,  In  re ;  MaxwelVs  Case  (L.  R.  20  Eg.  685), 
and  Maria  Anna  and  Steinbank  Coal  Co.,  In 
re ;  McKewan*s  Case  (46  L.  J.  Ch.  819 ;  6  Oh.  D. 
447),  distinguished,  as  turning  on  the  Com- 
panies Act,  1856,  and  relating  to  companies 
limited  by  shares.  Bangor  and  North  Wales 
Mutual  Marine  Protection  Association,  In  re ; 
Baird^s  Case,  68  L.  J.  Ch.  621 ;  [1899]  2  Oh. 
693;  80  L.  T.  870;  47  W.  R.  695;  7  Manson, 
160— Wright,  J. 

Whether  these  cases  are  authorities  on  the 
construction  of  the  Companies  Act,  1862,  even 
as  to  companies  limited  by  shares,  queers,    lb, 

"  Flotation  *'— lEining  Olaima — Frotpeotor's 
Agreement.] — The  conoution  of  ''flotation"  in 
an  agreement  between  a  mining  prospector  and 
his  employers  is  fulfilled  when  claims,  pegged 
ofiE  under  licences  and  registered  in  the  name 
of  the  employers  or  their  nominees,  are  sold  to  a 
mining  company  in  consideration  of  fully  paid- 
up  shares  of  the  company  and  the  undertaking 
by  the  purchasers  of  the  contracts  and  obliga- 
tions of  the  vendors.  It  is  not  necessary  that 
the  purchasing  compcmy  should  have  offered  its 
shares  to  the  public  or  be  actually  working  at  a 
profit,  or  that  the  word  should  be  confined  to 
the  particular  kind  of  flotation  referred  to  in 
the  mining  regulations  in  force  in  the  terri- 
tories of  the  British  South  Africa  Co.  Torva 
Exploring  SyndicaU  v.  Kelly,  69  L.  J.  P.O.  116 ; 
[1900]  A.C.  612;  83  L.  T.  34— P.O. 


As    to    Pre-Inoorpofation   Oontraeti.]  —  See 
9.  OoNTBACTS,  infra. 

Name— Similarity.]— See  Trade  Name. 


3.  MSMOBANDUM  OF  ASSOCIATION  AND  UlTBA 

Vibes. 

Frimary  Object— Wide  Oeneral  Fowert— Sub- 
ordination of  Fowert  —  Separata  Olijeets  — 
mtra  Tires.]  —  Although  a  limited  company 
may  be  formed  for  any  number  of  separate 
objects  of  the  most  diverse  kind,  provided  that 
those  objects  are  precisely  discriminated  as 
separate  in  its  memorandum  of  association,  yet, 
when  it  is  clear  on  the  general  construction  of 
the  memorandum  that  the  company  is  formed 
for  a  single  primary  object,  and  that  other 
objects  contained  in  its  memorandum  are  in- 
tended to  be  only  subordinate  or  ancillary  to 
that  single  primary  object,  it  is  not  possible  to 
construe  each  of  those  other  objects  as  a  separate 
and  independent  object  of  the  company,  merely 
because  of  the  insertion  of  a  clause  in  the 
memorandum  of  association  to  the  eflect  that 
each  of  those  other  objects  shall  so  be  construed. 
Stephens  v.  Mysore  Beefs  {Kangundy)  Mining 
Co.,  71  L.  J.  Ch.  295 ;  [1902]  1  Ch.  745 ;  86  L.  T. 
221;  50  W.  R.  609;  9  Manson,  199— Swinfen 
Eady,  J. 

Wide  Oeneral  Fowert  —  Oonttmotion — 

mtra  Tiret.]— A  compcmy  was  formed— first,  to 
acquire  and  take  over  as  a  going  concern  the 
imdertaking  of  another  gold-mining  company ; 
and  secondly,  to  acquire  gold  mines,  mining 
and  other  rights,  and  land,  auriferous,  metalli- 
ferous, or  otherwise,  or  any  interests  in  the 
same,  in  Mysore  and  elsewhere,  and  to  work, 
exercise,  develop,  and  turn  to  account  the  said 
mines,  &o.  The  memorandum  of  association 
also  gave  the  company  wide  general  powers. 
The  property  acqmred  under  the  first  object 
was  not  workable  at  a  profit,  and  the  directors 
now  sought  to  purchase  other  mining  properties 
in  Bombay.  A  general  meeting  of  the  company 
was  caUed,  and  a  resolution  was  passed  approv- 
ing of  the  draft  agreement,  and  authorizing  the 
directors  to  enter  into  it  and  carry  it  into 
effect.  On  a  motion  by  a  shareholder  for  an 
injunction  to  restrain  the  company  from  enter- 
ing  into  the  agreement  on  the  ground  that  it 
was  ultra  vires, — Held,  that  the  main  object  of 
the  company  was  gold  mining  in  *'  Mysore  and 
elsewhere,"  and  that  the  proposed  agreement 
to  purchase  other  mining  properties  was  within 
the  objects  stated  in  the  memorandum  of 
association,  and  injunction  refused.  Stephens 
V.  Mysore  Beefs  (Kangundy)  Mining  Co,  (71 
L.  J.  Ch.  295 ;  [1902]  1  Ch.  745)  discussed  and 
distinguished.  Pedlar  v.  Boad  Block  Gold 
Mines,  U  L.J.  Oh.  753;  [1906]  2  Oh.  427;  93 
L.  T.  665;  54  W.  R.  44;  12  Manson,  422— 
Warrington,  J. 

Liability  to  Snbscxibe  tot  Sharet  in 

New  Company.] — A  company  was  formed  (a)  to 
acquire  lands,  mines,  mineral  and  other  pro- 
perties and  grants,  concessions,  claims,  lioences, 
and  options  in  any  part  of  the  world;  {b)  to 
purchase  and  undertake  the  business  of  the 
N.T.  Mining  and  Smelting  Co.  under  a  specified 
agreement ;  (c)  to  carry  on  business  as  general 
merchants,  bankers,  capitalists,  financiers,  and 
all  kinds  of  financial,  commercial,  trading,  and 
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other  similar  operationB  or  business  in  any 
part  of  the  world ;  Ig)  to  promote  companies 
haTing  objects  wholly  or  in  part  shnilar  to 
those  of  the  company,  and  in  particolar  to 
provide  the  *whole  or  any  part  of  the  capital 
thereof,  or  by  taking  snares  therein;  (n)  to 
sabeoribe  for,  acquire,  hold,  sell,  and  give 
guarantees  in  relation  to  the  shares  and  secu- 
rities of  any  company.  The  compcuiy  had 
undertaken  and  cairied  on  the  business  of  the 
N.  T.  Mining  and  Smelting  Ck>.,  but,  having 
money  unemployed,  the  directors  proposed  to 
acqnire  a  large  interest  in  a  mine  situated  in 
another  State  of  Australia  over  which  they  had 
bought  an  option.  If  the  option  should  be 
exercised,  a  new  company  promoted  by  the 
defendant  company  was  to  be  formed  to  take 
over  the  W.  F.  Mine  from  the  company,  and 
it  was  proposed  that  the  defendant  company 
should  subscribe  for  64,000  shares  in  such  new 
company,  applying  32,000{.  of  its  cash  in  hand  in 
paying  for  such  shares.  On  a  motion  by  a 
shareholder  for  an  injunction  to  restrain  the 
company  from  carrying  into  effect  the  purchase 
of  the  W.  F.  Mine  on  the  ground  that  the  pro- 
posed agreement  was  ultra  vireSj — flicW,  that 
although  if  clauses  (a)  and  (b)  had  stood  alone 
it  might  have  been  possible  to  find  in  the 
memorandum  of  association  such  a  main 
primary  object  of  the  company  as  was  found 
in  Stephens  v.  Mysore  Beefs  (Kangundy) 
Mining  Co.,  Lim,  (71  L.  J.  Oh.  295;  [1902]  1 
Ch.  745),  yet  that,  when  read  in  conjunction 
vrith  the  following  clauses,  especially  (g)  and 
(n),  it  was  shewn  that  the  company  contem- 
plated  many  primary  objects,  and  that  what 
was  proposed  to  be  done  was  not  uUra  vires, 
BtUler  V.  Northern  Territories  Mines  of  AuS' 
tralia,  96  L.  T.  41;  23  T.  L.  R.  179  — 
Kekewich,  J. 

Sale  of  Undertaking—- Beoonstmotion— Tolun- 
tary  Winding-up — Contemporaneoni  Besolutions 
for  Sale  and  Winding-up — Shares  in  Kew  Oom- 
panj — Ultra  Tires.] — It  is  competent  to  a  com- 
pany by  its  memorandum  of  association  to 
exclude  the  operation  of  section  161  of  the 
Companies  Act,  1862,  in  the  event  of  a  sale  by 
the  company  of  its  undertaking  to  another 
company,  part  of  the  consideration  for  such 
sale  being  shares  in  the  purchasing  company, 
notwithstanding  that  the  resolutions  for  sale 
and  voluntary  winding-up  are  contemporaneous 
and  that  stipulations  in  the  agreement  for  sale 
can  only  be  thoroughly  carried  out  in  the 
winding-up.  Cotton  v.  Imperial  c0c.  Agency 
Corporation  (61  L.  J.  Oh.  684;  [1892]  3  Ch. 
454)  followed  and  extended.  Doughty  v.  Loma- 
gunda  Beefs,  Lim.,  71  L.  J.  Oh.  888;  [1902] 
2  Ch.  887;  61  W.  R.  29;  9  Manson,  418— 
Buckley,  J.  Affirmed  on  the  ground  of  non- 
joinder of  parties.  Doughty  v.  Lomagunda 
Beefs,  Lim,,  72  L.  J.  Ch.  331;  [1903]  1  Oh. 
673;  88  L.  T.  337;  61  W.  R.  664;  10  Manson, 
189— O.A.  But  see  B%sgood  v.  HeTiderson^s 
Transvaal  Estates,  Lim.,  43  L.  J,  N.O.  225. 

Power  to  Sell  Land— Ko  Express  Power- 
Implied  Power — Memorandum  of  Association — 
Ultra  Vires  —  Eeasonably  Keoessary— **Inei- 
dental  or  oonducive."] — A  colliery  company, 
without  express  power  of  sale  in  its  memo- 
randum of  association,  may  sell  land  from  time 
to  time  and  in  a  proper  manner  where  it  is 
reasonably   necessary  and   has   the   effect   of 


walring  the  rest  of  the  company's  property 
more  useful.  Johns  v.  Balfour  (1  Megone,  191) 
applied.  Kingsbury  CoUieries  and  Moore's  Con- 
tract, In  re,  76  L.  J.  Oh.  469;  [1907]  2  Ch.  259; 
96  L.  T.  829;  14  Manson,  212;  23  T.  L.  R.  497 
— ^Eekewich,  J. 

Siffnatorj— Shareholder— Liability  f6r  Unpaid 
Portion  of  Share.]  —  The  signatories  to  the 
memorandum  of  association  of  a  compcmy, 
though  they  thereby  agree  to  become  members 
of  the  company,  do  not  become  debtors  to  the 
full  amount  of  their  shares;  they  are  only 
liable,  like  other  members  of  the  company,  to 
pay  calls  if  and  when  made  upon  them  in  the 
manner  provided  by  the  articles.  Alexander  v. 
Automate  Telephone  Co.,  68  L.  J.  Ch.  614; 
[1899]  2  Oh.  302 ;  80  L.  T.  763— Cozens-Hardy,  J. 

Alteration  of— Juriidiction— Company  Begis- 
tered  under  the  Joint-Stock  Companies  Act,  1866.] 
— ^The  Court  has  jurisdiction  under  the  Com- 
panies (Memorandum  of  Association)  Act,  1890, 
to  make  an  order  for  the  alteration  of  the  memo- 
randum of  association  of  a  company  registered 
under  the  Joint-Stock  Companies  Act,  1856. 
Copiapo  Mining  Co,,  In  re,  6  Manson,  320— 
Wright,  J. 

The  Court  has  jurisdiction  to  make  an  order 
under  the  Companies  (Memorandum  of  Asso- 
ciation) Act,  1890,  in  the  case  of  a  company 
registered  under  the  Joint-Stock  Companies  Act, 
1856,  although  it  is  not  also  registered  under 
the  Companies  Act,  1862.  Nitrophosphate  and 
Odams  Chemical  Manure  Co.,  In  re  (W.  N. 
(1893),  p.  141) ;  Hong-Kong  and  China  Oas  Co., 
In  rem  L.  J.  N.O.  678 ;  W.  N.  (1898),  p.  168  (3)), 
and  Copiapo  Mining  Co.,  In  re  (34  L.  J.  N.C. 
138 ;  W.  N.  (1899),  p.  26  (1) ;  6  Manson,  320), 
followed.  General  Credit  Co,,  In  re  (W.  N. 
(1891),  /p.  163),  not  followed.  Euphrates  and 
Tigris  Steam  Navigation  Co.,  In  re,  73  L.  J. 
Ch.  175;  [1904]  1  Ch.  360;  90  L.  T.  66;  11 
Manson,  93 — Swiufen  Eady,  J. 

Association  Formed  for  Purpose  not  of  Oain 

— Sanction  of  Board  of  Trade  to  Proposed  Altera- 
tion.]— ^Where  an  association  incorporated  with 
the  licence  of  the  Board  of  Trade  under  sec- 
tion 23  of  the  Companies  Act,  1867,  as  an 
association  formed  for  purposes  not  of  gain, 
without  the  word  "  limited,'*  desires  to  alter 
its  memorandum  of  association,  the  proper 
course  is  first  to  submit  the  proposed  altera- 
tions to  the  Board  of  Trade,  and  if  the  Board 
approves  and  authorises  them  then  to  apply  to 
the  Court  under  the  Companies  (Memorandum 
of  Association)  Act,  1890,  for  its  sanction. 
St,  Hilda's  Incorporated  College,  Cheltenham, 
In  re,  70  L.  J.  Oh.  266;  [1901]  1  Oh.  656;  49 
W.  R.  279 ;  8  Manson,  430— Buckley,  J. 

Unlimited  Company— Ko  Shares  or  Capital.] 

— ^The  High  Court  has  jurisdiction,  equally  after 
as  before  the  Companies  (Winding-up)  Act, 
1890,  to  wind  up  an  unlimited  company,  having 
neither  shares  nor  capital,  and  therefore  under 
section  1,  sub-section  1  of  the  Companies  (Memo- 
randum of  Association)  Act,  1890,  jurisdiction 
to  confirm  a  resolution  altering  the  provisions 
of  the  memorandum  of  association  of  such  a 
company.  North  of  England  Steamship  In- 
surance Co,,  In  re,  69  L.  J.  Oh.  211;  [1900] 
1  Oh.  481;  82  L.  T.  598;  48  W.  R.  604;  7 
Manson,  364— Cozens-Hardy,  J. 
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To  Saable  Oompany  <*to  canj  on  iti 

busineM  more  eoonomieally  or  efficiently."]— A 
mannlackiriiig  oompany,  founding  upon  sec- 
tion 1,  sub-section  5  (a)  of  the  Companies  (Memo- 
randum of  Association)  Act,  1890,  petitioned  the 
Court  to  confirm  a  resolution  altenng  its  memo- 
randum of  association  by  adding  thereto  a  clause 
enabling  the  oompany  to  invest  its  reserve  funds 
and  other  moneys  not  immediately  required  for 
the  other  objects  of  the  company  in  such  stocks 
and  securities  as  the  company  or  directors  might 
think  proper,  on  the  ground  that  it  required 
to  have  large  sums  at  command,  and  that  it 
was  more  economical  to  have  these  invested  in 
marketable  securities  than  deposited  in  the 
bank.  The  Court  granted  the  petition.  Coats' 
Petition,  2  F.  829— Ct.  of  Sess. 

Sin^le-iliip  Oompany— Discretion.]— The 

Court  has  jurisdiction  and  will  exercise  its  dis- 
cretion under  the  Companies  (Memorandum  of 
Association)  Act,  1890,  to  confirm  the  alteration 
of  the  memorandum  of  association  of  a  com- 
pany, so  as  to  change  it  from  a  single-ship 
company  into  a  general  shipping  company, 
where  there  is  evidence  that  under  the  proposed 
extension  the  business  of  the  company  can  be 
more  efl&ciently  carried  on,  and  no  shareholder 
or  creditor  opposes.  Bemicia  Steamship,  Lint., 
In  re,  69  L.  J.  Ch.  194 ;  81  L.  T.  816 ;  7  Slanso6, 
361— Cozens-Hardy,  J. 

Cycling— Metoring.]— A   company   was 

formed  having  for  its  objects  the  promotion  of 
the  interests  of  cyclists : — Held,  that  a  proposed 
alteration  of  the  memorandum  so  as  to  include 
in  the  objects  the  promotion  of  the  interests  of 
motorists,  was  not  within  either  clause  (a)  or 
clause  {d)  of  section  1,  sub-section  6  of  the 
Companies  (Memorandum  of  Association)  Act, 
1890,  as  an  alteration,  which  would  "  enable  the 
company  to  carry  on  its  business  more  econo- 
mically or  efficiently"  or  "to  carry  on  some 
business  which  may  conveniently  or  advan- 
tageously be  combined  with  the  business  of  the 
company."  Cyclists'  Touring  Club,  In  re,  76 
L.  J.  Ch.  172;  [1907]  1  Ch.  269;  96  L.  T.  780; 
14  Manson,  52 ;  23  T.  L.  R.  220— Warrington,  J. 

Extension  to  New  BuineM.]— A  company 

carrying  on  the  ordinary  business  of  bankers 
petitioned  the  Court  to  confirm  a  resolution, 
passed  unanimously,  to  alter  its  memorandum 
of  association  by  empowering  it  to  undertake 
the  execution  of  trusts  and  to  act  as  executor 
or  administrator,  as  trustee  or  treasurer.  The 
application  was  opposed  by  seven  shareholders, 
who  were  solicitors,  on  the  ground  that  the 
alteration  would  not  be  beneficial  to  the  share- 
holders and  would  be  injurious  to  the  solicitors' 
profession.  The  Court  confirmed  the  alteration, 
with  the  modification  that  the  powers  were  not 
to  be  exercised  unless  some  part  of  the  trust 
property  was  situate  within  the  jurisdiction  of 
the  Court.  Munster  and  Leinster  Bank,  In  re, 
[1907]  1  Ir.  R.  237— M.R. 

Practice.] — Immediately  after  the  pre- 
sentation of  a  petition  under  the  Companies 
(Memorandum  of  Association)  Act,  1890,  a 
summons  should  be  taken  out  to  have  a  day 
fixed  for  the  hearing  of  the  petition,  and  direc- 
tions given  for  advertising  the  presentation  of 
the  petition  in  accordance  with  the  practice 
stated  in  Palmer's  Company  Precedents  (1906 
ed.).  Part  I.  p.  1168.    lb. 


Bzteniion  of  Local  Area  of  Operationi— 

Change  of  Name.]— A  laundry  company,  incor- 
porated under  the  Companies  Aote,  1862  to 
1890,  presented  a  petition  under  the  Companies 
(Memorandum  of  Association)  Act,  1890,  for 
confirmation  of  a  special  resolution  altering  its 
memorandum  of  association  so  as  to  enable  it 
to  extend  the  local  area  of  its  operations.  The 
Court  granted  the  petition  without  requiring 
any  change  in  the  company's  name.  Kirkaldy 
Steam  Laundry  Co,,  In  re,  6  F.  778 — Court  of 
Sess. 

Terbal  Alterationi.]— The  power  given  to 

the  Court  by  the  Companies  (Memorandum  of 
Association)  Act,  1890,  to  sanction  alterations 
in  the  memorandum  of  association  of  a  company 
does  not  apply  to  mere  verbal  alterations  in  the 
language  of  the  original  memorandum  of  asso- 
ciation. Consett  Iron  Co.,  In  re,  70  L.  J.  Ch. 
198 ;  [1901]  1  Ch.  236 ;  84  L.  T.  268 ;  8  Manson, 
429— Cozens-Hardy,  J. 

mtra  Tires— Judgment  by  Consent  on  Contract 
mtra  Tires- SilSBCt  of.]— A  judgment  against  a 
company  obtained  by  consent  'upon  a  contract 
which  was  ultra  vires  has  no  more  validity  than 
the  contract  upon  which  it  is  founded,  but  is 
impeachable  to  the  same  extent  as  the  contract. 
In  such  a  case  the  contract  cannot  be  main- 
tained as  to  matters  admitted  to  be  lawful, 
while  matters  ultra  vires  are  disallowed,  but  it 
must  be  wholly  set  aside.  OrecU  North-West 
Central  Railway  v.  Charlebois,  79  L.  T.  35— P.C. 

Gratuities  to  Servant— Power  of  Con^any.] 

— A  scheme  prepared  by  a  water  company  under 
schedule  4  to  the  Metropolis  Water  Act,  1902, 
for  the  application  and  distribution  of  the  com- 
pensation moneys  payable  upon  the  purchase  of 
the  company*s  undertaking  by  the  Metropolitan 
Water  Board  held  not  to  empower  the  company 
to  pay  a  certain  sum,  part  of  the  compensation 
moneys,  as  gratuities  to  those  servants  who  had 
been  for  a  certain  number  of  years  in  the  service 
of  the  company.  Warren  v.  Lambeth  Waier- 
works,  21  T.  L.  R.  685— Warrington,  J. 

Bailway  Company  and  Dock  Company— 

Amalgamation— Supply  of  Water  by  Bailway 
Undertaking  to  Dock  Undertaking.] — A  railway 
company  and  a  dock  company  were  amalga- 
mated under  an  Act  which  provided  that  the 
two  undertakings  should  form  one  undertaking 
and  be  the  undertaking  of  the  defendant  com- 
pany, but  that  no  provisions  of  Acts  which 
related  exclusively  to  one  of  the  undertakings 
should  apply  to  the  other  undertaking.  The 
defendant  company  supplied  their  dock  under- 
taking with  water  obtamed  from  their  railway 
undertaking:— i7e2(2,  that  the  defendants  were 
not  carrying  on  the  business  of  a  water  com- 
pany, and  were  not  acting  ultra  vires  in  supply- 
ing the  dock  with  water.  Att.»Oen,  v.  North- 
Eastern  Railway,  76  L.  J.  Ch.  6 ;  [1906]  2  Ch. 
676;  96  L.  T.  612;  70  J.  P.  473;  22  T.  L.  R. 
695— C.A.    Affirming,  54  W.  R.  212— Joyce,  J. 

InTCstment  of  Property  in  the  Vame  of 

Sole  Tznstee.] — It  is  not  beyond  the  powers  of 
a  company  to  invest  its  funds  in  the  name  of  a 
sole  trustee.  Burland  y,  Earle,ll'L,  J,  F.C,  1\ 
[1902]  A.C.  83;  85  L.  T.  568;  60  W.  R.  241— 
P.C. 

Power  to  **  lend  money "  —  Loan  to  isnraBt 
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of  Company.]  —  The  articles  of  the  company 
empowered  the  directors  to  lend  money  and 
generally  tmdertake  such  other  financial  opera- 
tions as  might  in  their  opinion  be  incident-hl  or 
useful  to  the  general  busmess  of  the  company : 
— Heldy  that  this  authorised  the  making  of  a 
loan  to  a  servant  trusted  by  the  company. 
Rainford  v.  James  Keith  dt  Blachman  Co,,  74 
L.  J.  Ch.  531;  [1906]  2  Ch.  147;  92  L.  T.  786; 
54  W.  R.  189 ;  12  Manson,  278 ;  21  T.  L.  R.  582 
— C.A. 


4.  Abticlbs  of  Association. 

Explaining  Memorandum  by  Articles.]  — 
Articles  of  association  can  be  read  for  the  pur- 
pose of  explaining  the  memorandum  in  respect 
of  a  matter  which  need  not  appear  in  the  latter 
— for  example,  the  borrowing  of  money  by  a 
railway  company — but  not  for  the  purpose  of 
shewing  that  borrowing  means  the  granting  of 
perpetual  annuities,  for  that  is  not  borrowing, 
nor  is  it  a  purpose  subsidiary  to  the  general 
objects  of  such  a  company.  Southern  Brazilian 
Rio  Grande  do  Sul  Railway,  In  re,  74  L.  J. 
Ch.  392;  [1905]  2  Ch.  78;  92  L.  T.  698;  63 
W.  R.  489;  12  Manson,  323;  21  T.  L.  R.  451— 
Buckley,  J. 

Alteration  —  Alteration  of  Articles  —  Lien 
Created  on  Folly  Paid  Shares— Antecedent  Debts 
—Vendor's  Shares— Shares  Paid  in  Full  in  Ad- 
▼anoe  of  Calls.]— Section  60  of  the  Companies 
Act,  1862,  authorises  a  limited  company  formed 
with  articles  which  confer  no  lien  upon  fully 
paid  shares,  and  which  allow  them  to  be  trans- 
ferred without  any  fetter,  to  alter  those  articles 
by  special  resolution,  and  to  impose  a  lien  and 
restrictions  on  the  registration  of  transfers  of 
those  shares  by  members  indebted  to  the  com- 
pany; and  that  can  be  done  so  as  to  impose  a 
lien  or  restriction  in  respect  of  a  debt  contracted 
before  and  existing  at  the  time  when  the  articles 
were  altered,  so  long  as  the  alteration  is  bona 
fide  for  the  benefit  of  the  company,  and  not  to 
defeat  the  rights  of  any  particular  shareholder. 
Allen  V.  Gold  Reefs  of  West  Africa,  69  L.  J.  Ch. 
266;  [1900]  1  Ch.  656-C.A. 

The  altered  articles,  however,  may  not  be 
binding  as  regards  some  particular  fully  paid-up 
shareholder,  even  though  passed  bona  fide,  as  he 
may  have  special  rights  by  contract,  or  other- 
wise, against  the  company,  which  may  exempt 
him  from  the  operation  of  the  articles  as  altered. 
16. 

Per  LiNDLKY,  M.R.,  and  Rombb,  L.  J.— Shares 
allotted  as  fully  paid  to  the  vendor  of  the  pro- 
perty purchased  by  the  company  in  payment  of 
the  purchase-money  are  not,  in  the  absence  of 
any  special  bai^in  with  the  vendor,  exempt 
from  the  operation  of  the  altered  articles ;  nor, 
per  RoMER,  L.J.,  are  shares  which  the  company 
lias  allowed  the  shareholder  to  pay  up  in  full  in 
advance  of  calls.    Ih, 

The  fact  that  the  original  articles  provided 
for  a  limited  lien  upon  unpaid  shares  only 
would  not  justify  a  person  who  acquired  fully 
paid  shares  in  assuming  that  those  shares  would 
never  be  made  subject  to  a  lien  by  the  alteration 
of  the  articles.    lb. 

VOL.  I. 


Per  Vaughan  Williams,  L.J.~A  company 
cannot  by  altering  its  articles  impose  a  lien  on 
fully  paid  vendor's  shares,  as  the  effect  of  that 
would  be  to  make  those  shares  less  marketable, 
and  so  affect  the  consideration  given  for  the 
property  purchased.    lb. 

Whether  it  can  impose  a  lien  in  that  way 
upon  shares  which  the  shareholder  has  been 
allowed  to  pay  up  in  full  in  advance  of  calls, 
qucere,    lb. 

Contract  not  to  Alter  Articles— Special 

Beiolution  to  Alter  Same— Issue  of  Shares  to 
Control  Voting— Iijnnction.]— The  principle  of 
the  decision  in  AUen  v.  Gold  Reefs  of  West  Africa 
(69  L.  J.  Ch.  266;  [1900]  1  Ch.  656),  that  a 
company  cannot  as  between  itself  and  its  share- 
holders  contract  itself  out  of  the  right  to  alter 
its  articles  of  association  conferred  by  section 
60  of  the  Companies  Act,  1862.  applies  to  the 
case  of  a  contract  to  that  effect  between  a 
company  and  an  outside  person  independent 
of  and  not  contained  in  its  articles.  Punt  v. 
Symons  d  Co.,  72  L.  J.  Ch.  768 ;  [1903]  2  Ch. 
606;  89  L.  T.  525;  52  W.  R.  41;  10  Manson, 
415— Byrne,  J. 

Where  a  company,  formed  for  the  purchase  of 
a  certain  business,  had  entered  into  an  indepen- 
dent contract  with  the  vendor  not  to  alter  its 
articles  in  respect  of  certain  powers  of  manage- 
ment given  to  the  vendor  by  the  contract,  and 
the  directors  subsequently,  by  the  issue  of  cer- 
tain new  shares,  not  for  the  general  advantage 
of  the  company,  but  in  order  to  control  the 
voting  power,  had  obtained  the  passing  of  a 
special  resolution  to  alter  the  articles  so  as  to 
deprive  the  vendor  of  his  powers  under  the 
contract,  an  injunction  was  granted  restraining 
them  from  holding  a  confirmatory  meeting. 
Principle  of  Fraser  v.  WTudley  (2  H.  &  M.  10) 
applied.    16. 

Life  Assurance  —  Participating   Policy- 

holderi— Bights  of  Policy-holden  to  Profits.]- A 
life  assurance  company  constituted  by  a  deed  of 
settlement  with  by-laws,  and  originally  regis- 
tered under  the  Joint-Stock  Companies  Regis- 
tration Act,  1844,  cannot,  when  registering  itself 
as  a  limited  company  under  the  Companies  Acts, 
1862  to  1900,  make  articles  altering  the  pro- 
visions of  its  by-laws  in  such  manner  as  to  edter 
the  contractual  rights  to  profits  of  the  holders 
of  participating  policies  of  the  company  acquired 
under  the  by-laws.  Baily  v.  British  Equitable 
Assurance  Co.,  73  L.  J.  Ch.  240;  [1904]  1  Ch. 
374;  90  L.  T.  335;  52  W.  R.  549;  11  Manson, 
169;  20  T.  L.  R.  242— O.A. 

The  power  which  a  company  has  under  section 
50  of  the  Comj^anies  Act,  1862,  of  altering  its 
articles  by  special  resolution,  though  it  enables 
it  to  alter  to  some  extent  the  rights  of  share- 
holders in  respect  of  their  shares,  does  not 
enable  it  to  alter  contracts  between  the  company 
and  outsiders,  or  contracts  between  the  company 
and  shareholders  otherwise  than  in  respect  to 
their  shares.  Allen  v.  Gold  Reefs  of  West  Africa 
(69  L.  J.  Ch.  266;  [1900]  1  Ch.  656),  distin- 
guished.   16. 

Article  Empowering  Directon  to  Contract  with 
Themselvet  on  Behalf  of  Company.]  —  Where 
articles  of  association  purport  to  give  directors 
very  wide  powers  to  enter  into  contracts  with 
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themselves  on  behalf  of  the  company  **  having 
regard  to  the  interests  of  the  Company,"  direc- 
tors who  seek  to  maintain  a  contract  with  them- 
selves made  under  such  a  power  must  bring 
evidence  that  in  making  it  they  had  regard  to 
the  interest  of  the  company.  Alexander's  Tim- 
ber Co.,  In  re,  70  L.  J.  Ch.  767 ;  8  Manson,  392 
—Wright,  J. 

Powtr  to  **leiid  monej'* — Loan  to  Senrant 
of  Company.] — The  articles  of  the  company 
empowered  the  directors  to  lend  money  and 
generally  undertake  such  other  financial  opera- 
tions as  might  in  their  opinion  be  incidental  or 
useful  to  the  general  business  of  the  company : 
— Held,  that  this  authorised  the  making  of  a 
loan  to  a  servant  trusted  by  the  company. 
Rainford  v.  James  Keith  S  Blackman  Co., 
74  L.  J.  Ch.  631;  [1906]  2  Ch.  147;  92  L.  T. 
786;  12  Manson,  278 ;  21  T.  L.  R.  682— C.A. 

Beftrioting Alienation— Bepngnanoy.]— By  the 
articles  of  association  of  a  company  it  was  inter 
aUa  provided  that  any  member  proposing  to 
transfer  a  share  should  serve  a  '*  transfer  notice  " 
upon  the  company  of  his  intention,  which  notice 
constituted  the  company  his  agent  for  the  sale 
of  the  share  to  any  member  at  the  **  fair  value  " 
thereof,  the  latter  being  defined  as  a  sum  of 
100^,  or  such  other  sum  as  should  from  time  to 
time  be  fixed  as  the  "  fair  value  '*  by  resolution 
of  the  company  in  general  meeting.  No  share 
could,  save  as  therein  provided,  be  transferred 
to  a  non-member  so  long  as  any  member  was 
willing  to  purchase  at  the  "fair  value,"  the 
directors  being  empowered  to  refuse  to  register 
any  transfer  to  a  non-member  of  whom  they 
did  not  approve,  such  transfer  being  void. 
Upon  the  company,  within  twenty-eight  days 
after  the  service  of  the  "transfer  notice," 
finding  a  member  willing  to  purchase,  the 
retiring  member  was  bound,  upon  payment  of 
the  "  fair  value,"  to  transfer  the  share  to  the 
purchasing  member,  in  default  of  which  the 
company  might  receive  the  purchase-money  and 
enter  the  name  of  the  purchasing  member  in 
the  register  as  the  holder  of  the  share.  In  the 
event  of  the  company  not  finding  a  purchaser 
within  the  twenty-eight  days,  the  retiring 
member  might,  within  -three  months,  sell  and 
transfer  the  share  to  any  person,  subject  to  the 
approval  of  the  directors,  and  at  any  price.  It 
was  also  provided  that  the  executors  or  adminis- 
trators of  a  deceased  member  should  be  the 
only  persons  recognised  by  the  company  as 
having  any  title  to  the  shares  registered  in  the 
name  of  such  member,  and  that  any  person 
becoming  entitled  to  a  share  in  consequence  of 
the  death  of  any  member  might,  subject  to  the 
regulations  contained  in  the  articles,  transfer 
such  share  to  himself  or  any  other  person ;  the 
executors  of  a  deceased  member  being  further 
empowered,  subject  to  the  approval  of  the 
directors,  to  transfer  the  share  of  such  member 
to  his  son  or  brother,  or  to  any  son  or  brother 
of  any  existing  member : — Held,  per  Boyd,  J., 
and  KjssmY,  J.  (Palles,  C.B.,  expressing  no 
opinion  on  the  point),  that  the  articles  of 
association  were  not  invalid,  either  as  infringing 
the  rule  against  perpetuity  or  as  being  repugnant 
to  the  right  of  alienation  inherent  in  absolute 
ownership.  AU,'Oen»  v.  Jameson,  [1904]  2  Ir.  B. 
644r-K.B.  D. 

Oompnlsory  Tranifir  of  Sharot  on  Bankrnptoy 


I  — Artieles  of  Assoeiation— Bepngnancy— Trand 
{  on  BankmptoyLaw.] — A  provision  in  the  articles 

of  association  of  a  company  for  the  compulsory 
I  transfer  of  shares  is  neither  repugnant  to  the 
I  nature  of  personal  property  nor  obnoxious  to 
'  the  rule  against  perpetuity.    Borland's  Trustee 

V.  Steel  Brothers  d  Co.,  70  L.  J.  Ch.  61 ;  49 

W.  R.  120— Farwell,  J. 

The  fact  that  the  liability  to  such  compulsory 
transfer  is  to  arise  only  in  the  event  of  the 
shareholder's  bankruptcy,  and  the  fact  that  the 
transfer  is  to  be  effected  at  a  pre-arranged 
valuation  which  may  possibly  be  less  than  the 
actual  market  value  of  the  share  at  the  time  of 
transfer,  do  not  in  themselves  constitute  a  ^ud 
upon  the  bankruptcy  law ;  provided  that  both 
these  provisions  are  made  without  undue  pre- 
ference, and  bona  fide  with  a  view  to  the  suc- 
cessful working  of  the  company.    lb* 

Bnle  against  Perpetuity— Penonal  Contract.] 

— The  rule  against  perpetuity  has  no  applica- 
tion in  the  case  of  personal  contracts.    lb. 

Sale  of  Land  to  Company  —  Inyalidity  of 
Betolntion  Authoriiing  Sale— By-lawi  of  Com- 
pany.]— The  invalidity  under  the  by-laws  of  a 
company  of  a  resolution  purporting  to  authorise 
the  purchase  of  land  by  the  company  cannot 
afiect  the  rights  of  the  vendor  in  the  absence 
of  notice  to  him,  the  by-laws  being  matters  of 
internal  management  to  which  those  who  deal 
with  the  company  have  no  means  of  access. 
Montreal  and  St.  Lawrence  Light  and  Power 
Co,  V.  Robert,  76  L.  J.  P.C.  33 ;  [1906]  A.C. 
196 ;  94  L.  T.  229 ;  13  Manson,  184— P.C. 

Limitation  of  Bight  to  Present  Petition.]— 
A  company  incorporated  under  the  Compcmies 
Act,  1862,  cannot  by  its  articles  of  association 
impose  any  limitation  upon  the  right  given 
by  section  82  of  the  Act  to  a  contributory  to 
present  a  petition  to  wind  up  the  company. 
Peveril  Gold  Mines,  In  re,  67  L.  J.  Ch.  77 ; 
[1898]  1  Ch.  122;  77  L,  T.  606 ;  46  W.  R.  198; 
4  Manson,  398— C.A. 

Pnreliase  of  Interest  of  Dissentient  Shareholder 
— ^Arbitration — ^Agreement.] — Where  a  company 
has  adopted  a  scheme  of  reconstruction  ana 
sale  under  section  161  of  the  Companies  Act, 
1862,  the  right  of  a  dissentient  shareholder  to 
have  the  price  to  be  paid  for  the  purchase  of  his 
interest  determined  by  arbitration  under  section 
162  will  not  be  ousted  by  an  article  of  associa- 
tion of  the  company  providing  some  other 
means  of  fixing  the  price  for  the  purchase  of 
his  interest.  An  article  of  association  is  not 
such  an  agreement  as  is  referred  to  in  section 
162,  which  must  be  an  agreement  between  the 
company  or  its  liquidator  on  one  side  and  the 
dissentient  shareholder  on  the  other.  Baring- 
Oould  and  Sharpington  Combined  Pick  and 
Shovel  Syndicate,  In  re,  68  L.  J.  Ch.  429 ; 
[1899]  2  Ch.  80 ;  80  L.  T.  789;  47  W.  R.  564  ; 
6  Manson,  430— C.A. 

Power  of  Sale  for  Shares  IrrespeetiTO  of 
Statutory  Powers — Statutory  Bi^ht  of  Bls- 
sentimt  Members  KegatiTed.]— It  is  not  oompe- 
tent  for  a  compcmy  by  its  articles  of  association 
to  confer  upon  the  liquidator  in  the  event 
of  the  winding-up  of  the  company,  whether 
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voluntarily  or  otherwise,  a  power  of  selling 
the  assets  for  shares  folly  or  partly  paid  up 
of  another  company,  irreepeotiye  of  the  powers 
conferred  upon  him  hy  the  Gompanies  Acts 
and  as  an  additional  power  thereto,  nor  is  it 
competent  hy  such  articles  upon  any  such  sale 
to  deprive  dissentient  members  of  the  benefits 
given  to  them  by  section  161  of  the  Gompanies 
Act,  1862.  Pome  v.  Cork  Co,,  69  L.  J.  Oh. 
156;  [1900]  1  Oh.  308;  82  L.  T.  44;  48  W.  R. 
325 ;  7  Hanson,  225— Stirling,  J. 

PeverU  Gold  Mines,  In  re  (67  L.  J.  Ch.  77  ; 
[1898]  1  Ch.  122),  and  Baring-GotUd  and 
SharpingUm  Combined  Pick  and  Shovel  Syn- 
dicate, In  re  (68  L.  J.  Ch.  429 ;  [1899]  2  Ch.  80), 
applied.  CoUon  v.  Imperial  and  Foreign  Agency 
and  Investment  Corporation  (61  L.  J.  Ch.  684 ; 
[1892]  3  Ch.  454)  explained  and  distinguished. 
lb. 

Informal  Begistration — Adoption — Acquiei- 
eenoe.] — A  mere  informality  in  the  registration 
of  articles  of  association  which  have  been 
adopted  and  for  a  long  course  of  years  acted 
upon  by  the  company  will  not  render  those 
articles  invalid  or  inoperative.  Ho  Tung  v.  Man 
On  Insurance  Co,,  71  L.  J.  P.O.  46 ;  [1902]  A.C. 
232;  85  L.  T.  617 ;  9  Hanson,  171— P.O. 

The  Companies  Ordinance  of  Hong  Kong, 
1865,  8. 14,  provides  that  the  memorandum  of 
association  may  be  accompanied,  when  regis- 
tered, by  articles  signed  by  the  subscribers  to 
the  memorandum  of  association,  and  by  sec- 
tion 15,  in  the  absence  of  such  articles,  the 
regulations  of  Table  A  of  the  Companies  Act, 
1862,  become  those  of  the  company: — Held, 
that  articles  registered,  but  not  signed,  and 
acted  u^n  for  many  years  by  the  company, 
were  vabd  and  effectual.    16. 

Jurisdiotion  of  Oonrt  to  Sectif^  Articles  on 
Oronnd  of  ¥ista¥e  after  Ezeoution.]— Under  its 
ordinary  jurisdiction  to  rectify  written  instru- 
ments the  Court  has  no  power  to  rectify  a  mis- 
take in  the  articles  of  association  of  a  company 
which  have  been  executed  by  the  seven  signa- 
tories to  the  memorandum,  although  no  one 
else  has  come  in  under  the  articles  and  no 
shares  have  been  allotted.  The  proper  mode  of 
rectifying  a  mistake  is  by  section  50  of  the 
Companies  Act,  1862,  which  has  only  a  statu- 
tory effect.  Evans  v.  Chapman,  86  L.  T.  381— 
Joyce,  J. 

5,  Pbomotebs. 

Tiduoiary  Position—- Diiecton  Nominated  by 
Promotert—lliireprefo&tation— Concealment  of 
Material  Vacts— Contract  for  Sale— Beiciiiion— 
Beitoration  of  Partiei  to  Vormer  Position.]— 
Where  shares  in  a  company  are  offered  to  and 
taken  by  the  public,  and  a  prospectus  is  issued 
by  the  promoters  which  conces^  or  misrepre- 
sents material  ^ts  with  regard  to  a  contract 
for  purchase  entered  into  by  the  company  with 
its  promoters,  the  company  in  its  corporate 
capacity  will  be  entitled  to  rescission  of  the  con- 
tract, although  its  directors,  who  are  nominees 
of  the  promoters,  may  have  been  aware  of  the 
real  facts  of  the  case,  and  although  fraud  is  not 
imputed  to  them.  Such  directors  would  have 
no  power  or  authority  to  release  or  discharge 
the  promoters  from  the  consequences  of  their 
acts  in  providing  the  company.     Salomon  v. 


Salomon  <t  Co,  (66  L.  J.  Ch.  85 ;  [1897]  A.C.  22) 
distinguished.  Lagunas  Nitrate  Co,  v.  Lagunas 
NitraU  Syndicate,  68  L.  J.  Ch.  699;  [1899]  2 
Ch.  892;  81  L.  T.  334;  48  W.  R.  74;  7Hanson, 
165— C  .A. 

But  in  the  absence  of  fraud,  where  the  com- 
pany has  adopted  the  contract  and  has  carried 
on  business  for  some  time,  so  that  it  has  become 
imp<»sible  to  restore  the  parties  to  their  former 
position,  the  right  to  rescind  the  contract  will 
be.|  lost.  So  held  by  Lindlby,  H.R.,  and 
Collins,  L.J.    lb. 

Per  Lindlby,  H.R.,  and  Coluns,  L.J.— 
There  is  no  duty  imposed  on  the  promoters  of 
a  company  to  provide  it  with  an  independent 
board  of  directors,  if  the  real  truth  is  disclosed 
to  those  who  are  induced  by  the  promoters  to 
join  the  company;  and  where  the  promoters 
are  vendors  to  the  company  the  contract  for 
sale  cannot  be  set  aside  under  such  circum- 
stances merely  because  the  board  of  directors 
were  not  independent.  Erlanger  v.  New 
Sombrero  Phosphate  Co,  (48  L.  J.  Oh.  73; 
3  App.  Cas.  1218)  disthiguished.    16. 

Per  RiGBY,  L.J.— Full  disclosure  of  all 
material  facts  by  promoters  who  sell  property 
to  and  become  directors  of  the  company  pro- 
moted is  necessary,  and  if  there  has  been  con- 
cealment, honesty  of  purpose  on  their  part, 
with  an  intention  to  act  for  the<  benefit  of  the 
company,  will  not  avail  them  as  a  defence  to 
an  action  for  rescission.  The  mere  ^t  of  the 
disclosure  of  the  fiduciary  relation  and  of  the 
double  character  in  which  the  promoters  have 
acted  will  not  discharge  them  from  the  obliga- 
tion of  making  a  complete  and  candid  disclo- 
sure of  all  material  facts.  This  obligation  will 
exist  so  long  as  they  retain  control  of  the 
affairs  of  the  purchasing  company,  and  if  not 
fulfilled  they  will  be  treated  as  wrong-doers, 
though  they  may  not  have  acted  fraudulently. 
lb. 

Further  held  by  Rigby,  L.J.— The  rule  that, 
in  order  to  entitle  beneficiaries  to  rescind  a 
voidable  contract  of  purchase  against  the  ven- 
dor, they  must  be  in  a  position  to  offer  back 
the  subject-matter  of  the  contract,  has  no  ap- 
plication to  a  case  where  the  subject-matter 
has  been  reduced  by  the  fault  of  the  vendor 
himself;  and  where  compensation  can  be  made 
for  any  deterioration,  such  deterioration  is  no 
bar  to  rescission,  but  only  a  ground  for  com- 
pensation.   Ib» 

Secret  Profit— Prandnlent  Xiirepresenta- 

tion— Protpeetni— Xeasnro  of  Damages.]— In 
December,  1896,  a  promoting  company  in  the 
name  of  R.  agreed  to  purchase  two  music-halls 
for  24,000Z.  with  a  view  to  sell  them  at  an  en- 
hanced price  to  a  theatre  company  which  it 
intended  to  promote  for  the  purpose.  On 
February  1,  1897,  R.  agreed  to  sell  the  music- 
halls  to  0.  as  trustee  for  the  intended  Theatre 
Co.  for  75,000Z.,  to  be  paid  partly  in  cash  and 
partly  by  mortgages,  debentures,  and  fully  paid 
shares,  the  vendor  undertaking  to  pay  aU  pre- 
liminary expenses  and  to  expend  some  5,0002. 
in  repairs.  Both  R.  and  C.  were  mere  nomi- 
nees of  the  promoting  company.  On  February 
2  the  Theatre  Co.  was  incorporated,  and  on 
February  4  the  directors  of  the  Theatre  Co., 
who  were  all  nominated  by  the  promoting  com- 
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pany,  approved  the  proepectus  and  adopted  the 
purchase  by  0.,  which  were  subsequently  carried 
out.  The  business  failed  and  the  music-halls 
were  sold  by  the  mortgagees.  The  promoting 
company  was  the  promoter  of  the  Theatre  Co., 
and  was  responsible  for  the  prospectus,  which 
concealed  the  fact  that  the  promoting  company 
was  the  true  owner,  and  further  contained 
fraudulent  misrepresentations : — Heldf  that  the 
promoting  company  was  liable  in  damages  to 
the  Theatre  Go.,  the  measure  of  which  was 
the  difference  in  value  between  the  considera- 
tion paid  by  the  Theatre  Go.  and  the  actual 
value  at  the  date  of  the  purchase  of  the  pro- 
perties which  it  acquired.  Cavendish-Benttnck 
V.  Fenn  (57  L.  J.  Gh.  662;  12  App.  Gas,  652) 
distinguished  by  Stibuno,  L.J.  Leeds  ana 
Hanley  Theatre  of  Varieties,  In  re,  72  L.  J. 
Gh.  1;  [1902]  2  Gh.  809;  87  L.  T.  488;  61 
W.  R.  6;  10  Manson,  72— G.A. 

Held  also,  by  Wright,  J.  (but  not  decided  by 
the  GouBT  OF  Appeal),  that  the  promoting 
company  must  be  deemed  to  have  purchased 
the  music-halls  as  agent  or  trustee  for  the 
then  intended  Theatre  Go.,  and  was  liable  to 
account  to  that  company  after  its  incorporation 
for  the  secret  profit.    lb. 

Secret  ProAt— Commenoement  of  Fiduoiarj 
Bcdation.] — A  syndicate  was  formed  for  the  pur- 
pose of  buying  a  certain  property  with  a  view 
to  a  re-sale  *'  to  a  company  to  be  registered  or 
to  some  other  purchaser."  The  syndicate 
agreement  provided  who  were  to  be  the  direc- 
tors of  the  proposed  company,  and  that  the 
company,  if  formed,  should  adopt  certain  con- 
tracts which  had  been  entered  into.  The 
syndicate  trustees  then  entered  into  a  contract 
for  the  purchase  of  the  property  in  question, 
caused  a  company  to  be  registered,  and  took 
part  in  the  preparation  of  its  memorandum 
and  articles,  and  also  of  its  prospectus.  The 
object  of  the  company  was  stated  to  be  to  buy 
the  property  in  question,  and  the  articles  pro- 
vided that  the  contract  for  purchase  and  other 
contracts  should  be  adopted  by  the  company, 
and  that  the  persons  named  in  the  syndicate 
agreement  should  be  the  directors: — Held, 
that  the  syndicate  trustees'  were  promoters  of 
the  company  before  they  bought  the  property, 
and  that  they  must  be  taken  as  having  bought 
it  in  that  capacity.  Olytnpia,  Lim.,  In  re,  67 
L.  J.  Gh.  483 ;  [1898]  2  Gh.  163 ;  78  L.  T.  629 ; 
5  Manson,  139 — G.A. 

The  mere  fact  that  a  contract  for  purchase 
by  a  company  cannot  be  rescinded  does  not 
preclude  the  company  from  obtaining  from  the 
vendor  if  he  is  a  promoter,  and  still  less  if  he 
is  also  a  director,  a  secret  profit  made  by  him 
at  its  expense.  Cape  Breton  Co.,  In  re  (54 
L.  J.  Ch.  822 ;  29  Gh.  D.  796),  explained.    lb. 

Disclosure.]— A  promoter  of  a  company 

whose  duty  it  is  to  disclose  what  profits  he 
has  made  does  not  perform  that  duty  by 
m«^king  a  statement  not  disclosing  the  facts 
but  containing  something  which,  if  foUowed 
up  by  further  investigation,  will  enable  the 
enquirer  to  ascertain  that  profits  have  been 
made  and  what  they  amounted  to.    lb. 

Adoption  of  Contract  by  Directors — 

Oompaaynot  Boimd.] — A  company  was  formed  to 
carry  out  an  agreement  for  the  purchase  of  cer- 


tain property  made  by  the  vendors,  the  pro- 
moters of  the  company,  with  a  trustee  for  the 
company.  The  articles  provided  that  the  agree- 
ment was  ratified  and  binding,  and  the  directors 
were  required  to  carry  it  into  effect.  The  direc- 
tors adopted  the  contract.  The  agreement  con- 
tained a  clause  providing  that  it  was  not  to  be 
impeached,  on  the  ground  that  the  vendors  as 
promoters  or  otherwise  were  in  a  fiduciary 
relation  to  the  company ;  and  that  the  vendors 
were  not  to  be  required  to  account  for  any 
profit  made  by  them  in  buying  up  certain 
charges  on  the  property  to  be  bought  by  the 
company,  and  which  were  to  be  sati&ed  out  of 
the  purchase-money  to  be  paid  by  the  company. 
The  prospectus,  which  was  issued  to  the  public, 
referred  to  the  agreement,  but  not  specifically 
to  the  subject-matter  of  the  above  clause, 
though  it  referred  to  the  fact  that  the  vendors 
were  selling  at  an  advanced  price  on  what  they 
gave,  and  stated  that  any  other  profits  made 
from  ** interim  investments*'  were  excluded 
from  the  sale.  The  four  directors  of  the  com- 
pany were  all  promoters  and  trustees  of  the 
syndicate,  who  were  the  vendors  to  the  com- 
pany:— Held,  that  knowledge  of  the  subject- 
matter  of  the  above  clause  could  not  be  im- 
puted to  the  company ;  and  the  adoption  of  the 
contract  by  the  directors  did  not,  under  the  cir- 
cumstances, make  it  binding  on  the  company, 
who  could  recover  from  the  directors  and  pro- 
moters the  profit  they  had  made  in  buying  up 
the  charges  on  the  property  sold  to  the  com- 
pany,   lb. 

Duty  of— Articles  of  Association- 
Directors  of  a  company,  who  are  also  vendors 
to  the  company,  do  not  discharge  their  duty 
of  disclosing  to  the  shareholders  what  profits 
they  have  made  on  the  sale  to  the  company 
by  the  insertion  of  words  in  a  prospectus, 
which,  read  with  caution  and  sifted  to  the  bot- 
tom, might  have  given  to  the  reader  a  clue  to 
their  meaning.  The  disclosure  must  be  explicit. 
Nor  can  they  escape  liability  to  refund  secret 
profits  by  a  clause  in  articles  of  association  that 
they  shall  not  be  accountable  to  the  company 
for  any  profit  realised  by  reason  only  of  their 
holding  that  office  or  of  the  fiduciary  relation 
thereby  established.  Oluckstein  v.  Barnes,  69 
L.  J.  Gh.  885;  [1900]  A.G.  240;  82  L.  T.  393; 

7  Manson,  321— H.L.  (E.) 

Oommencement  of  Viduciary  Belation— 

Liability  to  Account — Xlifeasancc  Bommons.]- 
A  vendor  who  sells  property  to  a  company  to- 
wards which  he  stands  m  a  fiduciary  relation  at 
the  time  of  the  sale  is  not  liable  to  account  in  the 
winding-up  of  the  company  for  any  undisclosed 
profit  made  b^  him  on  the  transaction,  unless 
either,  first,  his  conduct  has  been  tainted  with 
fraud ;  or,  secondly,  he  stood  towards  the  com- 
pany in  a  fiduciarv  relation,  not  only  at  the 
time  of  the  sale,  but  also  at  the  time  of  his 
original  acquisition  of  the  property  in  question. 
Lady  Forest  (Murchison)  Qold  Mine,  In  re,  70 
L.  J.  Gh.  275;  [1901]  1  Ch.  682;  84  L.  T.  669; 

8  Manson,  438— Wright,  J. 

Olympia,  lAm.,  In  re  (67  L.  J.  Gh.  438 ;  [1898] 
2  Gh.  163;  affiimed  sub  nom.  Oluckstein  v. 
Barnes,  in  House  of  Lobds,  69  L.  J.  Gh.  885 ; 
[1900]  A.G.  240),  discussed  and  distinguished. 
Cope  Breton  Co.,  In  re  (64  L.  J.  Ch.  822;  29 
Gh.  D.  796),  Ladywell  Mining  Co.  v.  Brookes 
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(66  L.  J.  Ch.  684 ;  35  Ch.  B.  400)  and  dicta  of 
LoBD  Gaibnb  in  New  Sombrero  Phosphate  Co, 
V.  Erlanger  (48  L.  J.  Ch.  73,  84 ;  3  App.  Cas. 
1218, 1284, 1285)  foUowed.    lb. 

The  mere  suppression  by  the  vendor  of  the 
amount  of  profit  that  is  being  made  by  him  on 
the  sale  to  the  company  does  not  by  itself 
amount  to  fraud  within  the  meaning  of  the 
above  proposition.    lb. 

Where  a  svndicate  is  formed  for  the  acquisi- 
tion and  working  of  a  gold  mine  absolutely  and 
entirely  for  their  own  benefit,  and  without,  at 
the  time,  any  present  intention  of  promoting  or 
selling  to  any  other  company,  the  mere  ^t  that 
they  contemplate  the  bare  possibility  of  the 
promotion  by  them  of  and  sale  to  another  and 
larger  company,  in  the  event  of  their  needing 
further  oapitcd,  or  being  able  to  sell  at  a  greatly 
enhanced  price,  does  not  place  them  in  any 
fiduciary  relation  at  the  time  of  their  own 
formation  to  any  such  company  which  they 
may  happen  subsequently  to  promote.    lb, 

"Officer"  —  Miifeasance  —  Statement 

of  Agreement  in  Frospeotus — Statute  of  Limi- 
tations.]—H.,  in  1888,  acted  temporarily  as 
secretary  of  a  company  formed  for  the  purpose 
of  an  hotel  and  gardens,  the  vendor  of  which 
had  offered  2,000^.  to  him  and  other  persons  if 
they  would  form  such  a  company.  H.  received 
2501,  of  this  amount  to  the  knowledge  of  the 
other  persons,  who  became  the  directors,  and 
the  date  and  parties  to  the  agreement  under 
which  he  took  this  profit  were  stated  in  the 
prospectus  issued  to  the  public  inviting  share 
subscriptions.  In  May,  1894,  the  voluntary 
winding-up  of  the  company  was  ordered  to  be 
continued  under  the  supervision  of  the  Court. 
A  summons  was  taken  out  by  the  liquidator 
under  section  10  of  the  Companies  (Winding-up) 
Act,  1890,  asking  that  H.  might  be  ordered  to 
contribute  to  the  assets  250l  and  interest  as 
secret  profit  made  by  him  in  a  fiduciary  position, 
for  which  he  must  be  held  liable : — Held^  that 
although  the  facts  shewed  that  H.  was  in  every 
sense  of  the  words  a  '*  person  who  had  taken 
part  in  the  formation  or  promotion  of  the  com- 
pany "  within  the  meaning  of  section  10  of  the 
Companies  jWinding-up)  Act,  1890,  yet  there 
was  no  legal  obligation  on  him  to  account  to 
the  company  for  the  money  which  he  had 
received.  Sale  Hotel  and  Botanical  Qardens, 
In  re;  Hesketh,  ex  parte,  78  L.  T.  868;  46 
W.  R.  617— C.A. 


6.  Pbospectus. 

Material  Mifstatement  in— ITntme  at  Data  of 
Allotment— Kame  of  Director— Beseission.]— A 
prospectus  was  issued  which  stated  that  a 
certain  D.  was  to  be  chairman  of  the  E.  Com- 
pany, which  would  have  the  benefit  of  his 
services,  and  that  he  was  a  man  of  great  experi- 
ence in  the  particular  business  to  be  carried  on 
by  the  company.  Before  the  date  of  allotment 
D.  refused  to  have  anything  more  to  do  with 
the  company,  and  resigned,  though  such  resigna- 
tion was  not  made  formi^  in  writing  prior  to 
the  time  of  allotment.  There  were  also  other 
misleading  statements  in  the  prospectus.  Upon 
an  application  by  shareholders  under  section  35 
of  the  Companies  Act   to  have  their  names 


removed  from  the  register,  and  for  repayment 
of  moneys  paid  by  them  in  respect  of  their 
shares, — Held,  that  the  shareholders  were 
materially  influenced  by  the  misrepresentation ; 
the  promoters  and  directors  both  understood 
that  D.  was  not  going  to  continue  to  be  chair- 
man or  director,  and  notwithstanding  proceeded 
to  allotment,  being  aware  that  the  statement 
in  the  prospectus  was  untrue.  The  applicants 
were  therefore  entitled  to  rescission.  Kent 
County  Oas  Co.,  In  re;  Brown,  ex  parte,  96 
L.  T.  766— Joyce,  J. 

Vntme  Statement  in  Prospeotni  by  Direotors — 
Oompeniation— Contribution— Death  of  Director 
—Actio  Penonalii.]— Appeal  of  executors  of 
deceased  directors  from  decision  of  Wabbing- 
TON,  J.  (76  L.  J.  Ch.  633 ;  [1906]  2  Ch.  236). 
allowed  by  consent,  the  Court  stating  that  it 
must  not  be  taken  that,  as  at  present  advised, 
they  were  prepared  to  assent  to  the  whole  of 
the  decision  of  Wabbinqton,  J.  Shepherd  v. 
Bray,  76  L.  J.  Ch.  692;  [1907]  2  Ch.  671;  24 
T.  L.  R.  17— C.A. 

Statement  that  the  Direoton  will  take  Shares 
— ^Estoppel.]  —  A  statement  in  a  prospectus 
issued  by  the  directors  of  a  company  inviting 
applications  for  preference  shares  and  deben- 
tures, that  the  capital  of  the  company  is  '*  1,600 
ordinary  shares  of  201.  each  (the  whole  of  which 
will  be  taken  by  the  directors),"  and,  further, 
that  the  vendors  will  take  some,  and  that  the 
other  directors  would  take  the  rest  of  the 
ordinary  shares,  cannot,  as  between  the  com- 
pany and  the  directors,  be  construed  as  con- 
taining such  a  definite  contract  as  would  justify 
the  Court  in  putting  one  of  the  directors  upon 
the  list  of  contributories  in  respect  of  the  whole 
of  the  unallotted  ordinary  shares.  Moore  Bros, 
it  Co.,  In  re;  Bartholomew's  Case,  68  L.  J.  Ch. 
302 ;  [1899]  1  Ch.  627 ;  80  L.  T.  104 ;  47  W.  R. 
401 ;  6  Manson,  290— C.A. 

Fraud — ^Kisrepreeentation  and  Supprettlon  of 

7aetf .] — ^Where  a  person  subscribes  for  shares  in 
a  company  upon  the  faith  of  a  prospectus  in 
which  the  promoters  of  the  company  have  made 
actual  misrepresentations  of  material  facts  that 
were  tsAae  to  their  knowledge  as  well  as  sup- 
pressed material  facts  that  were  within  their 
knowledge,  such  person,  if  he  takes  no  benefit 
under  the  contract  and  repudiates  within  a 
reasonable  time  after  he  becomes  aware  of  the 
fraud,  can  successfully  rely  on  the  fraud  of  the 
promoters  as  a  defence  to  an  action  by  the  com- 
pany for  calls,  can  rescind  his  contract,  and  can 
recover  all  moneys  paid  in  respect  of  the  shares 
subscribed  for  by  him.  The  omission  in  a  pro- 
spectus of  the  names  of  the  real  vendors  of  the 
undertaking,  and  the  employment,  to  conceal 
their  identity,  of  a  nominee  as  the  ostensible 
vendor  may,  if  misleading,  amount  to  such 
fraud  as  wiU  vitiate  the  contract.  So  may  also 
the  omission  to  state  that  money  was  to  be 
spent  in  underwriting.  Components  Tube  Co,  v. 
Naylor,  [1900]  2  Ir.  R.  1— Q.B.  D.;  and  see 
infra. 


Doenment  not  Isfoed  to  PnbUe  Generally — 
Ho  Inyitation  to  Take  Shares.]— A  shareholder 
in  a  limited  company  incorporated  in  1902 
asked  for  rectification  of  the  register  by  the 
removal  therefrom  of  his  name,  on  the  ground 
that  the  prospectus,  on  the  faith  of  which  he 
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applied  for  shares— first,  contained  misrepre- 
sentations of  fact;  and  secondly,  omitted  to 
give  items  of  information  required  in  a  pro- 
spectus by  the  Companies  Act,  1900.  The 
company  denied  that  the  document  referred  to 
was  a  prospectus  of  the  company.  It  appeared 
that  the  document  was  sent  to  the  petitioner 
prior  to  the  formation  of  the  company  by  one  of 
six  persons  therein  named  as  directors  of  the 
proposed  company,  to  whom  he  was  personally 
known,  and  who  afterwards  became  a  director, 
along  with  a  letter  advising  him  to  apply  for 
an  fJlotment  of  shares.  It  was  proved  that 
copies  of  this  document,  to  the  number  of 
about  forty,  were  similarly  distributed  by  the 
provisional  directors  to  their  business  friends, 
who  were  in  turn  requested  or  allowed  to  place 
it  before  their  friends  or  clients.  It  was  not 
proved  that  the  company  after  its  formation 
had  adopted  or  issued  copies  of  this  document. 
The  document  itself  contained  no  invitation  to 
take  shares,  and  it  stated  that  the  company  was 
to  be  a  private  one: — Heldy  first,  that  the 
document  v^as  not  a  prospectus  within  the 
meaning  of  the  Act  of  1900,  as  it  was  not  issued 
to  the  public  generally,  and  did  not  contain  an 
invitation  to  take  shares;  and  secondly,  that 
the  company,  not  having  adopted  the  document, 
were  not  responsible  for  the  statements  it  con- 
tained. Sleigh  v.  Glasgow  and  Transvaal 
Options,  6  F.  420— Ct.  of  Sess. 

Snnuiiary  Froeedure.] — SembUt  the  procedure 
by  summary  petition,  authorised  by  section  36 
of  the  Companies  Act,  1862,  is  an  inappropriate 
method  to  try  such  a  question.    Tb. 

DiscloBuie  of  Contraoti  in  Prospectus — 
Duty  of  Directors— Disoloture.]— Where  the 
directors  of  a  company  enter  into  a  con- 
tract with  a  promoter  for  the  payment  of 
services  in  the  form  of  a  bonus  or  commission 
of  fixed  amount,  and  the  contract  is  subse- 
quently rescinded  and  replaced  by  a  written 
undertaking  that  the  promoter's  claim  to  a 
proper  remtmeration  shall  be  honourably  met 
by  the  directors,  such  contract  and  under- 
taking ought,  under  section  88  of  the  Com- 
panies Act,  1867,  to  be  disclosed  in  the  pro- 
spectus, and  in  a  case  to  which  that  section 
applies  the  directors  are  liable  for  non-dis- 
closure to  persons  who  have  taken  shares  on 
the  faith  of  a  prospectus,  not  mentioning  either 
the  contract  or  undertaking,  but  referring  to 
certain  other  contracts  as  **  the  only  contracts  '* 
to  which  the  company  was  a  party.  Shepherd 
V.  Broome,  73  L.  J.  Ch.  608;  [1904]  A.C.  342; 
91  L.  T.  178;  63  W.  R.  Ill;  11  Manson,  283; 
20  T.  L.  R.  640— H.L.  (E.) 

Material  Oontraet— Omission  to  Disclose  in 
Prospectus— Indueement  to  take  Shares— Onus 
of  Proof— Liability  of  Direotors.] — In  an  action 
against  directors  of  a  company  for  breach  of 
the  statutory  obligation  imposed  by  sec- 
tion 88  of  the  Companies  Act,  1867,  to  dis- 
close in  the  prospectus  particulars  of  contracts, 
the  plaintiff  must  satisfy  the  Court  that 
he  has  been  damaged  by  the  omission  to 
disclose.  The  mere  fact  that  a  material 
contract  has  not  been  disclosed  raises  no 
presumption  of  law  that  the  plaintiff  was  in- 
duced to  take  his  shares  by  the  omission,  or 
would  not  have  taken  them  if  the  contract  had 
been  disclosed.    In  order  that  the  plaintiff  may 


succeed  the  Court  must  be  satisfied  that  if  the 
omitted  contract  had  been  disclosed  the  plain- 
tiff would  not  have  applied  for  the  shares. 
Judgment  of  Collins,  M.R.,  in  Broome  v. 
Speak  (72  L.  J.  Ch.  261,  266;  [1903]  1  Ch.  686, 
620),  considered.  Nash  v.  CaUhorpe,  74  L.  J. 
Ch.  493;  [1906]  2  Ch.  237  ;  93  L.  T.  686; 
12  Manson,  260;  21  T.  L.  R.  687— C.A. 

Per  RoMEB,  L.J.— The  plaintiff  in  such  a 
case  must  shew  that  if  the  contract  had  been 
disclosed  he  might  not  have  applied  for  the 
shares.  It  is  not  necessary  for  him  to  prove 
that  he  certainly  would  not  nave  applied.    lb. 

Liability  of  Direotor  and  Promoter  to  Under- 
writer.]— The  plaintiff,  who  was  an  underwriter 
of  shares,  sought  to  recover  damages  for  non- 
disclosure of  the  same  agreement  as  that  in 
Cackett  v.  Keswick  {supra)  of  March  10,  1899, 
in  the  prospectus,  but  the  circumstances 
were  different.  On  March  13, 1899,  the  plaintiff 
met  a  friend  who  mentioned  the  company  to 
him  and  shewed  him  a  draft  prospectus.  He 
was  attracted  by  the  names  of  M.  and  K.  on 
the  front  sheet,  but  in  his  evidence  he  stated 
that  he  did  not  remember  reading  anything 
about  contracts.  He  signed  an  tmderwriting 
agreement  for  260  shares,  and  gave  a  cheque 
for  621,  10a.,  which  was  returned  him  on  the 
28th,  as  the  directors  had  decided  "not  to 
issue  "  the  prospectus  before  Easter.  Another 
cheque  and  a  signed  application  form  for  those 
shares  were  sent  before  the  end  of  April: — 
Held,  that  the  plaintiff  signed  his  underwriting 
agreement  and  application  for  shares  before 
any  prospectus  ha!d  been  issued  to  the  public ; 
that  the  incorporation  took  place  on  the  24th  and 
the  prospectus  was  issued  on  the  27th  May ;  and 
section  38  of  the  Act  was  not  intended  to  apply 
to  copies  of  a  prospectus  not  authorised  for 
publication  shewn  to  friends  or  speculators  by 
way  of  anticipation  of  the  public.  If  such 
persons  were  deceived  they  had  certain  rights, 
but  could  not  get  the  benefit  of  the  statute. 
Moreover,  the  plaintiff  had  failed  to  prove  that 
he  subscribed  on  the  faith  that  there  was  no 
such  contract  as  that  of  March  10  in  existence  ; 
and  the  ^t  that  his  commission  was  payable 
in  shares  was  insufficient  to  regard  him  as  "  the 
careful  investor."  The  contract  of  underwriting 
with  the  promoters  was  wholly  different  from 
that  with  the  company  to  take  shares,  and 
different  considerations  applied  as  to  the 
materiality  of  facts.  The  action  therefore 
faUed.  Baty  v.  Keswick,  86  L.  T.  18 ;  60  W.  R. 
14— Farwell,  J. 

Kon-diselosure  of  Oontracti  —  Materiality  — 
Waiyer  Olaose— Oompaaies  Act,  1867,  s.  88.>— A 
contract  entered  into  by  the  promoters  of  a 
company  before  the  issue  of  the  prospectus 
ought,  under  section  88  of  the  Companies  Act, 
1867,  to  be  disclosed  in  the  prospectus,  if  know- 
ledge of  it  would  affect  the  mind  of  a  reason- 
able person  intending  to  take  shares  in  the 
company.  Test  applied  by  Baggallay,  L.J., 
and  Thbbiobb,  L.J.,  in  SuUivan  v.  MOccUfe 
(49  L.  J.  C.P.,  816,  824,  829;  6  O.P.  D.  466 
460,  466),  adopted.  CackeU  v.  Keswick,  71  L.  J. 
Ch.  641;  [1902]  2  Oh.  466;  87  L.  T.  11;  61 
W.  R.  69 ;  9  Manson,  38a-O.A. 

A  person  who  takes  shares  in  a  company  on 
the  Udth  of  a  prospectus  may  be  debarred  by  a 
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waiver  clause  in  the  proepeobus  from  pursuing 
his  remedy  under  section  38  of  the  Companies 
Act,  1867,  for  non-disclosure  of  a  contract  ia 
the  prospectus,  but  the  waiver  clause  must  be 
honestly  made,  and  must  direct  the  attention  of 
the  intending  shareholder  to  the  nature  of  the 
contract  in  question.  Qreemoood  v.  Leather 
Shod  Wheel  Co.  (69  L.  J.  Ch.  131;  [1900]  1  Ch. 
4^1)  followed.    lb. 

The  prospectus  of  a  mining  company,  after 
referring  to  a  contract  with  a  smelting  company 
as  to  the  purchase  of  the  products  of  the  mining 
company,  and  stating  that  the  directors  with 
other  underwriters  had  guaranteed  the  subscrip- 
tion of  part  of  the  company's  capital,  and  would 
receive  a  commission  from  the  vendor  for  so 
doing,  specified  certain  contracts  relating  to 
the  purchase  of  the  mine  and  property  to  be 
acquired  by  the  company,  and  proceeded  as 
follows :  '*  There  may  also  be  various  trade  con- 
tracts and  business  arrangements  in  addition  to 
the  before  mentioned  agreement.  ...  As  these 
contracts  and  arrangements  and  the  above  men- 
tioned underwriting  agreements  may  constitute 
contracts  within  the  meaning  of  s.  38  of  the 
Companies  Act,  1867,  applicants  for  shares  shall 
be  deemed  to  waive  the  insertion  of  the  dates 
of  and  the  names  of  the  parties  to  any  such 
contracts,  arrangements,  or  agreements,  and 
shall  accept  the  foregoing  as  a  sufficient  com- 
pliance with  8.  38  of  the  Companies  Act,  1867, 
or  otherwise."  On  March  10, 1899,  prior  to  the 
issue  of  the  prospectus,  a  letter  was  written  on 
behalf  of  the  promoters  to  the  firm  of  M.  &  Co., 
in  which  the  defendant  Keswick  was  a  partner, 
confirming  a  previous  arrangement  made  with 
M.  &  Co.,  which  was  said  to  be  that  M.  &  Co. 
were  to  be  commercial  agents  for  the  company, 
and  as  remuneration  for  the  services  so  rendered 
were  to  receive  10,0002.  in  fully  paid  shares, 
that  one  of  their  firm,  Keswick,  was  to  become  a 
director,  and  the  offices  of  the  company  located 
at  their  address,  and  that  they  promised  to 
underwrite  10,000  shares  at  a  commission  of  20 
per  cent.,  or  2,000  shares.  No  mention  of  the 
contract  embodied  in  this  letter  was  made  in 
the  prospectus : — Held,  that  the  contract  was 
one  which  it  was  material  for  a  person  intend- 
ing to  take  shares  in  the  company  to  know; 
that  the  waiver  clause  gave  no  fair  or  sufficient 
notice  to  an  intending  investor  that  such  a 
contract  existed,  and  that  he  was  to  waive  the 
omission  from  the  prospectus  of  any  mention  of 
it,  and  that  by  reason  of  the  omission  of  any 
mention  of  it  from  the  prospectus  the  prospectus 
must  be  deemed  to  be  fraudulent  on  the  part  of 
the  promoters  and  directors  issuing  it  as  against 
a  person  who  took  shares  on  the  faith  of  the 
prospectus  within  the  meaning  of  section  38  of 
the  Companies  Act,  1867.    lb, 

Bireetors'    Liability— Damafi^os— Waiver 

Olanse.] — In  an  action  based  on  section  38  of 
the  Companies  Act,  1867,  against  a  director, 
promoter,  or  officer  of  a  company  for  non-dis- 
closure of  a  contract  in  a  prospectus,  the  plaintiff 
must  prove  that  if  he  had  known  of  the  contract 
he  would  not  have  taken  shares;  that  he  has 
suffered  damage  from  such  non-disclosure ;  and 
that  the  defendant  knew  of  the  existence  of  the 
undisclosed  contract.  Calthorpe  v.  Trechmann ; 
Maeleay  v.  Tait,  75  L.  J.  Ch.  90;  [1906]  A.C. 
24  ;94L.T.68;  54  W.R.865;  13Manson,24; 
22  T.  L.  R.  149— H.L.  (E.) 


The  defendant  may  also  be  protected  by  a 
waiver  clause  which  is  honest  and  above  suspi- 
cion.    lb, 

OmisfioiL — Oniu  of  Proof.]  —  Where  a 

director  has  issued  a  prospectus  knowing  that 
there  might  be  contracts  material  to  be  stated 
under  section  88  of  the  Companies  Act,  1867, 
and  taken  no  trouble  to  ascertain  the  facts,  but 
left  the  matter  to  the  company's  solicitor,  his 
responsibility  under  that  section  is  not  avoided 
by  the  fact  that  he  may  truthfully  say  that 
when  he  approved  the  prospectus  he  had  in  fact 
forgotten  tne  existence  of  a  particular  contract 
which  was  material  to  be  stated.  It  is  not 
necessary  for  the  plaintiff  to  show  that  the 
directors'  attention  was  deliberately  and  con- 
sciously directed  to  a  particular  contract  which 
he  then  omitted  to  mention.  Trechmann  v. 
Calthorpe ;  De  la  Cour  v.  Clinton ;  Tait  v. 
Maeleay,  74  L.  J.  Ch.  43 ;  [1904]  2  Ch.  631 ; 
91  L.  T.  474 ;  11  Manson,  444 ;  20  T.  L.  R.  710 
— C.A.    Reversed,  22  T.  L.  R.  149— H.L.  (E.) 

The  duties  and  responsibilities  of  a  director 
under  section  38  considered,  and  the  ruling  of 
CocKBURN,  J.,  in  Twycross  v.  Grant  (46  L.  J. 
C.P.  636 ;  2  C.P.  D.  469)  explained.    A, 

"  Knowingly  issuing '*—Advaneo  Copy  of 

Pro^ootns — ITnantliorised  Isine— Batifloation.] 

— Directors  will  not  be  held  liable  for  non-dis- 
closure of  contracts  in  a  prospectus  for  which 
they  otherwise  would  have  been  liable  if  they 
shew  that  it  was  issued  without  their  authority. 
HooU  V.  Speak,  73  L.  J.  Ch.  719 ;  [1904]  2  Ch. 
732 ;  91  L.  T.  183 ;  11  Manson,  421 ;  20  T.  L.  R. 
649— Kekewich,  J. 

In  such  a  case  directors  cannot  be  made  liable 
on  the  ground  that  they  afterwards  ratified  and 
adopted  the  prospectus,  or  even  derived  some 
advantage  &om  it.    lb, 

Advieo  of  Counsel— Fraud.]  —  Directors 

of  a  company  agreed,  by  letter  and  resolution 
and  minute  of  the  board,  with  B.,  a  promoter, 
in  consideration  of  his  finding  the  money  for 
payment  of  deposit  on  a  purchase,  to  repay 
the  amount  together  with  a  bonus.  By  a 
subsequent  agreement,  similarly  entered  into, 
the  parties  agreed  to  cancel  the  earlier  agree- 
ment as  to  payment  of  a  bonus,  B.  receiving  an 
assurance  that  his  right  to  conmiission  for  pro- 
viding the  deposit  should  be  '*  honourably  met." 
The  prospectus  was  issued,  on  the  advice  of 
counsel,  mentioning  certain  contracts  as  "  the 
only  contracts  to  which  the "  company  "  is  a 
party,'*  but  not  mentioning  either  of  the  two 
agreements  above  mentioned : — Held,  that  the 
two  agreements  constituted  a  binding  obliga- 
tion, subsisting  at  the  date  of  the  prospectus,  to 
repay  the  deposit  and  to  pay  a  proper  sum  for 
commission ;  and  that  the  directors  were  liable 
in  damages,  to  a  person  who  had  taken  shares 
on  the  Sdth  of  the  prospectus,  for  non-disclo- 
sure of  the  contracts  under  section  38  of  the 
Companies  Act,  1867.  Broome  v.  Speak,  72 
L.  J.  Ch.  261;  [1903]  1  Ch.  586;  88  L.  T.  680; 
51  W.  R.  268 ;  10  Manson,  38— C.A. 

Plea  of  Ignoranoe— Knowled^  of  Director 

— Kotioe  to  Snbieriber.] — Where  a  director  knows 
of  the  existence  of  other  contracts  than  those 
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stated  in  a  prospectus  for  which  he  is  respon- 
sible, he  cannot  escape  liability  under  the  Com- 
panies Act,  1867,  8.  38,  by  a  plea  of  ignorance  of 
the  contents  or  materiality  of  those  contracts,  or 
that  he  left  the  matter  to  legal  advisers.  Wati8 
V.  BucknaU,  72  L.  J.  Ch.  447 ;  [1903]  1  Ch. 
766;  88  L.  T.  846 ;  61  W.  R.  433;  10  Manson, 
176-C.A. 

The  notice  of  a  contract  sufficient  to  disen- 
title a  shareholder  to  claim  relief  under  section 
38  must  be  notice  not  only  of  the  existence  of 
the  contract,  but  also  of  its  contents  as  bear- 
ing upon  the  statements  in  the  prospectus. 
lb. 

Waiyer  Clante.] — A  waiver  clause  in  a  pro- 
spectus should  contain  a  frank  and  fair  avowal 
of  the  nature  of  the  contracts  in  respect  of 
which  the  subscriber  is  asked  to  waive  his 
claims  under  section  38.  A  waiver  clause  which 
says,  *'  There  are  or  may  be  other  contracts 
within  the  meaning  of  section  38,"  when  there 
is  no  doubt  about  the  materiality  of  such  con- 
tracts, is  misleading.    16. 

Directors*  Li&biUty  Act,  1890  —  Xiilcading 
ProBpcctQS  —  Waiver  Olantc.]  —  A  misleading 
statement  in  a  prospectus  is  untrue  within  the 
meaning  of  section  3  of  the  Directors'  Liability 
Act,  1890,  even  though  it  may  be  true  in  the 
sense  in  which  it  is  used  by  those  who  issue 
the  prospectus.  Oreenwood  v.  Leather  Shod 
Wheel  Co,,  69  L.  J.  Ch.  131 ;  [1900]  1  Ch.  421 ; 
81  L.  T.  595;  7  Manson,  210— C. A. 

A  prospectus  so  framed  as  to  convey  to  the 
ordinary  reader  that  an  invention  referred  to  in 
it  has  passed  the  experimental  stage,  and  that 
numerous  orders  besides  mere  trial  orders  have 
been  given,  when  in  fact  no  orders  have  been 
given  except  for  trial  and  experiment,  contains 
untrue  statements  within  the  meaning  of  sec- 
tion 3.    16. 

If  a  prospectus  is  fraudulent  at  common  law 
or  is  to  be  deemed  fraudulent  under  section  38 
of  the  Companies  Act,  1867,  and  an  applicant 
for  shares  signs  a  contract  which  is  Intended  to 
deprive  him  of  his  right  to  redress,  he  is  not 
bound  in  equity  by  what  he  signs  unless  his 
attention  is  called  to  the  existence  of  the 
facts  which  render  the  prospectus  fraudu- 
lent,   lb. 

A  waiver  clause  introduced  Into  the  form  of 
application  for  shares  signed  bv  the  applicant 
is  subject  to  the  same  considerations  as  a  general 
waiver  clause  in  a  prospectus.    76. 

Form  and  scope  of  waiver  clauses  discussed. 
76. 

Notice  of  Oontntct.] — Notice  of  a  con- 
tract in  section  38  of  the  Companies  Act, 
1867,  means  such  notice  as  brings  home  to 
the  mind  of  a  reasonably  intelligent  and  care- 
ful reader  such  knowledge  as  fairly  aud  in  i 
a  business  sense  amounts  to  notice  of  a  con- 
tract.   76.  I 

mslcftding  Prospectxu—WalTcr  OUnic]  ! 

— A  statement  in  a  prospectus  that  the  com-  ! 
pany  has  acquired  a  valuable  property  is  un-  | 
true  within  the  meaning  of  section  3  of  the  , 


Directors'  Liability  Act,  1890,  if  the  property 
has  not  in  fact  been  acquired  when  the  pros- 
pectus is  issued,  though  the  director  issuing 
it  believes  that  it  will  be  acquired,  and  though 
it  is  in  fact  acquired  a  few  days  afterwards. 
McCowneU  v.  Wright,  72  L.  J.  Ch.  847;  [1903] 
1  Ch.  646;  88  L.  T.  431;  61  W.  R.  661;  10 
Manson,  160— C.A. 

The  subscriber  for  shares  on  the  faith  of  the 
prospectus  cannot  be  said  to  have  suffered  no 
loss  or  damage  merely  because  the  property  in 
question  was  in  fact  afterwards  acquired  by  the 
company.    76. 

Measnrc  of  Damages.]— The  true  measure 

of  damage  is  the  difference  between  the  value 
which  the  shares  would  have  had  at  the  date 
of  the  allotment  to  the  subscriber  if  the  state- 
ment had  been  true,  and  the  value  which  they 
actually  had  at  that  date,  when  there  was 
merely  a  possibility  or  chance  of  the  property 
being  afterwards  acquired.    76. 

Jfisreprescntation— Bcpadiation  by  Direc- 
tor —  **Beaso]iable    public    notice."]  —  Where 
a  director  knows  that  a  prospectus  is  being 
issued    inviting   persons    to  take    debentures, 
i  and  abstains  from  asking  to  see  it  until  after 
action  brought  on  account  of  misrepresenta- 
I  tions  therein,  it  is  too  late  then  for  him  to 
I  give    "reasonable   public   notice,"  within    the 
meaning  of  section  3  of  the  Directors'  Liability 
Act,  1890,  that  it  was  issued  without  his  know- 
ledge or  consent.    Drincqbier  v.  Wood,  68  L.  J. 
Ch.  181;  [1899]  1  Ch.  393;  79  L.  T.  648;  47 
W.  R.  262 ;  6  Manson,  76— Byrne,  J. 

Omissions  — Director— Liability— 

'<  Sub-pnrcliaser.''] — Where  a  company  is  the 
purchaser  of  property  which  at  law  as  well 
as  in  equity  belongs  absolutely  to  the  vendor, 
section  10,  sub-section  1  ^/)  of  the  Companies 
Act,  1900,  which  prescribes  the  publication 
in  the  prospectus  of  the  name  and  address 
of  the  vendor  and  the  amount  of  the  con- 
sideration, does  not  require  that  the  pro- 
spectus shall  disclose  the  amount  of  the  pur- 
chase-money paid  by  the  vendor  upon  his 
acquisition  of  the  property.  Brookes  v.  Han- 
sen,  76  L.  J.  Ch.  450;  [1906]  2  Ch.  129;  94 
L.  T.  728;  54  W.  R.  602;  13  Manson,  172; 
22  T.  L.  R.  475— Joyce,  J. 

Generally  speaking,  a  company  is  not  a  "  sub- 
purchaser "  for  the  purposes  of  this  sub-section 
unless  it  has  to  pay  purchase-money  to  some 
one  other  than  its  own  vendor;  nor  need  the 
prospectus  contain  a  statement  of  the  amount 
of  any  consideration  paid  or  to  be  paid  by  any 
one  other  than  the  company  itself.    76. 

The  whole  of  the  consideration,  cash,  shares, 
or  debentures,  payable  to  any  one  by  the  com- 
pany in  respect  of  the  purchase  or  acquisition 
of  the  property,  must  be  stated.    76. 

Proof  that  Shares  not  Worth  Bum  Paid 

for  them.] — For  an  action  to  be  maintainable 
against  a  director  under  the  Directors'  Liability 
Act,  1890,  or  under  section  88  of  the  Companies 
Act,  1867,  in  respect  of  the  omission  to  specify 
contracts  by  dates  and  parties  in  the  prospectus, 
it  must  be  shewn  that  the  shares  subscribed 
for  by  the  plaintiff  were  not  really  worth  what 
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he  paid  for  them;  the  ^t  of  the  company's 
havmg  heen  wound  up  is  not  conolusive  upon 
the  question  of  damage,  but  only  a  fact  to  be 
considered  and  weighed  as  against  the  evidence 
tending  the  other  way,  and  the  onus  of  proof 
is  upon  the  plaintiff.  Stevens  v.  Hoa/rey  20  T.  L.  B. 
407— Joyce,  J. 

Statute  of  lomitationi — Aotion — ITn- 

tme  Statement  in  Prospectus  of  Company.] — 
An  action  against  directors  and  promoters  of 
a  compcuiy  under  the  Directors'  Liability  Act, 
1690,  is  not  an  action  for  *'  penalties,  daniages, 
or  sums  of  money  given  to  the  party  grieved  " 
by  a  statute  withm  the  meaning  of  section  8  of 
the  Civil  Procedure  Act,  1833,  and  is  not 
subject  to  the  limitation  of  two  years  imposed 
by  that  section.  Thomson  v.  Clanmorrie  (Lord)^ 
69  L.  J.  Ch.  337;  [1900]  1  Ch.  718;  82  L.  T. 
277 ;  48  W.  R.  488 ;  8  Manson,  61— C.A. 

Aotion    against     Direotor    for    Trau- 

dulent  False  Statement  in  PrMpeotus— Bight 
of  Contribution  from  Co-director.]- A  right  to 
contribution  given  to  a  director  of  a  company 
against  his  co-directors  by  section  6  of  the 
Directors'  Liability  Act,  1890,  in  respect  of  a 
liability  incurred  under  section  3  of  the  Act 
for  an  untrue  statement  in  the  prospectus  of 
the  company,  applies  to  a  liability  incurred  by 
reason  of  an  untrue  statement  fraudulently 
made,  which  might  have  been  the  subject  of  an 
action  at  common  law.  Oerson  v.  Simpson^ 
72  L.  J.  K.B.  603 ;  [1908]  2  K.B.  197 ;  89  L.  T. 
117 ;  51  W.  R.  610— C.A. 

Untrue  Statement  in  Prospectus  —  Com- 

peoisation — Contribntion  from  Co-diiectors.]  — 
Directors  of  a  company  issued  a  prospectus 
wliich  contained  an  untrue  statement  that  the 
only  contracts  to  which  the  company  was  a  party 
were  two,  omitting  a  third  which  was  material 
to  be  disclosed.  An  action  against  some  of  the 
directors  was  brought  and  jud^nent  obtained 
by  a  shareholder  who  had  taken  shares  on  the 
faith  of  the  prospectus,  for  compensation  for 
loss  or  damage  sustained  by  reason  of  the  untrue 
statement,  under  section  3  of  the  Directors' 
Liability  Act,  1890.  After  appeal  to  the  House 
of  Lords,  where  the  judgment  of  the  Court  of 
Appeal,  affirming  the  judgment  of  the  Court 
below^  was  affirmed,  a  compromise  was  arrived 
at  between  the  parties  to  the  action,  under 
which  the  shareholder  was  to  receive  an  agreed 
sum  of  300^.,  by  way  of  compensation  or 
damages,  the  taxed  costs  of  an  inquiry  which 
had  been  begun,  but  was  agreed  not  to  be 
further  proceeded  with,  and  700Z.  for  additional 
costs.  The  amounts  were  paid,  together  with 
the  taxed  costs  of  the  action  and  appeals,  by 
the  present  plaintiffs,  who  were  some  of  the 
directors,  and  who  contributed  to  the  payment 
in  equal  shares.  A  number  of  other  similar 
actions  were  commenced  or  claims  made  against 
the  present  plaintiffs,  of  which  some  were  com- 
promised, in  others  judgment  was  entered  by 
consent  for  an  enquiry  as  to  damages,  in  others 
money  was  paid  into  court  to  answer  the  claims. 
Li  respect  of  these,  the  present  plaintiffs  had 
paid  or  become  liable  to  pay  large  sums,  and 
incurred  considerable  costs  and  expenses.  They 
commenced  this  action  under  section  5  of  the 
Directors'  Liability  Act  against  their  co-direo- 
tors  and  the  representatives  of  deceased  co- 
directors  for  contribution  to  the  payments  they 


had  made  or  become  liable  for,  and  to  the  costs 
and  expenses  they  had  incurred,  and  to  their 
own  solicitor  and  client  costs  and  reasonable 
expenses: — Held^  that  they  were  entitled  to 
contribution  to  (1)  sums  paid  for  compensation 
for  loss  or  damage,  (2)  taxed  costs  of  the  plain- 
tiff in  the  original  action  up  to  and  including 
judgment,  and  (8)  costs  paid  to  other  claimants 
(whether  under  judgment  in  actions  or  agree- 
ment) ;  but  not  (4)  the  additional  costs  of  the 
plaintiff  in  the  original  action,  nor  (5)  the 
present  plaintiffs'  own  costs  in  that  action,  nor 
(6)  costs  in  the  Court  of  Appeal  and  the  House 
of  Lords.  Shepherd  v.  Bray,  75  L,  J.  Ch.  638 ; 
[1906]  2  Ch.  236;  95  L.  T.  414;  64  W.  R.  566; 
13  Manson,  279;  22  T.  L.  R.  625— Warring- 
ton, J. 

Appeal  of  executors  of  deceased  directors 
from  decision  of  Wabrington,  J.  (75  L.  J.  Ch. 
633 ;  [1906]  2  Ch.  236),  allowed  by  consent,  the 
Court  stating  that  it  must  not  be  taken  that,  as 
at  present  advised,  they  were  prepared  to  assent 
to  the  whole  of  the  decision  of  Wabrinqton,  J. 
Shepherd  v.  Bray,  76  L.  J.  Ch.  692 ;  [1907]  2 
Ch.  571;  97  L.  T.  729;  14  Manson,  310;  24 
T.  L.  R.  17— C.A. 


7.  Capital,  Reduction  op. 

Power  to  Beduoe  in  Memorandum,  but  not  in 
Artioles  of  Association.] — The  memorandum  of 
association  of  a  compuiy  gave  the  company 
power  to  reduce  its  capital,  but  the  articles  of 
association  of  the  company  contained  no  such 
power.  The  company  passed  special  resolutions 
purporting  to  reduce  its  capital,  and  petitioned 
the  Court  for  conffrmation  of  the  reduction : — 
Held,  that  the  word  '*  regulations  "  in  section  9 
of  the  Companies  Act,  1867,  meant  the  articles 
and  not  the  memorandum  of  association,  and 
that  it  was  necessary  to  alter  the  articles  by 
inserting  a  power  to  reduce  capital  before 
passing  a  special  resolution  for  reduction. 
Dexine  Patent  Packing  and  Rubber  Co.,  In  re, 
88  L.  T.  791— Byrne,  J. 

Beduction— Dissentient  Stookholders — Sanc- 
tion of  Court.] — A  scheme  for  reduction  of 
capital  is  not  necessarily  imfair  or  inec[uitable 
because  it  involves  the  alteration  of  rights  of 
voting  and  priori|iy  as  between  the  different 
classes  of  stockholders.  Allsopp  dt  Sons,  lAm., 
In  re,  51  W.  R.  644— C.A. 

Speoial  Bosolution  —  Artiele  Boquiring 
Xajority  Holding  not  less  than  7our.iifths  of 
Capital— Talidity.]— One  of  the  clauses  in  the 
articles  of  association  of  a  limited  company 
provided  (inter  alia)  that  the  capital  should  not 
be  increased  or  reduced,  nor  should  any  shares 
be  issued  with  any  preference,  priority,  or 
special  advantage,  except  by  a  resolution  passed 
by  a  majority  of  the  members  present  person- 
ally or  by  proxy,  and  which  majority  should 
hold  not  less  thaii  four-fifths  of  the  capital  for 
the  time  being : — Held,  that  the  requirement  of 
a  four-fifths  majority  was  invalid  as  conflicting 
with  section  61  of  the  Companies  Act,  1862. 
Ayre  v.  Skelsey's  Adamant  Cement  Co.,  20 
T.  L.  R.  587— Kekewich,  J. 

The  Court  held  upon  the  evidence  that  the 
special  resolution  of  a  company  for  the  increase 
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of  capital  had  been  carried  by  a  majority  hold- 
ing four-fifths  of  the  capital  of  the  company  as 
required  by  the  articles  of  association.  Ayre 
V.  Skelsey*8  Adamant  Cement  Co,,  21  T.  L.  R. 
464— C.A. 

Oonilrmation  of  Befolntion  by  Court— Altera- 
tion of  Provisions  of  Memorandiim.]  —  The 
memorandum  of  association  of  a  company  in- 
corporated under  the  Companies  Acts  provided 
that  the  capital  should  consist  of  6,000  prefer- 
ence shares  of  101.  each,  and  6,000  ordinary 
shares  of  101.  each,  the  preference  shares  to  be 
entitled  to  a  cumulative  preferential  5  per  cent, 
per  annum  dividend  and  to  priority  of  repay- 
ment of  capital  in  the  event  of  a  winding-up. 
By  the  articles  of  association  it  was  provided 
that  the  voting  power  should  be  one  vote  for 
each  share,  whether  preference  or  ordinary. 
The  whole  of  the  ordinary  shares  were  held  by 
the  vendors  or  the  representatives  of  the  ven- 
dors, who  were  also  the  managers  of  the  com- 
pany. The  company's  business  having  greatly 
depreciated,  a  resolution  was  pckssed  by  large 
majorities  of  both  classes  of  shareholders  ap- 
proving of  a  scheme  for  reduction  of  capital, 
whereby  the  preference  shares  were  to  be  re- 
duced from  101.  to  51.  10s.,  and  the  ordinary 
shares  from  10^  to  IL  The  voting  power  re- 
mained one  vote  for  each  share,  whether  prefer- 
ence or  ordinary.  A  petition  for  the  confirma- 
tion of  this  resolution  was  opposed  by  certain 
preference  shareholders,  who  contended  that  it 
was  ultra  vires  of  the  Court  to  confirm  a 
scheme  which  violated  the  provisions  of  the 
memorandum  of  association  as  to  the  share- 
holders* rights  inter  se,  and,  further,  that  the 
scheme  proposed  was  not  just  and  equit- 
able. The  Court  confirmed  the  resolution, 
holding  that  they  had  power  to  do  so,  and  that 
the  scheme  was  just  and  equitable.  British  and 
American  Trustee  and  Finance  Corporation  v. 
Coivper  (63  L.J.  Ch.  425;  [1894]  A.C.  399) 
considers  and  applied.  Balmenach-Olenlivet 
Distillery,  Lim.  v.  Croall,  8  F.  1135— Ct.  of 
Sess. 

Oaneelling  Paid-up  Shares  by  Consent  of 
Shareholder—Beleaie  of  Bights— Amount  neither 
Lost  nor  ITnrepreiented  by  Available  Assets  nor 
to  be  Betnmed  as  in  Ezeess  of  Wants.]— A  com- 
pany limited  by  shares  cannot,  under  the  Com- 
panies Acts,  1867  and  1877,  reduce  its  nominal 
and  its  paid-up  capital  by  cancelling,  with  the 
consent  of  the  holders,  paid-up  shares,  where 
the  amount  neither  has  been  lost,  nor  is  un- 
represented by  available  assets,  nor  is  to  be 
returned  as  in  excess  of  the  wants  of  the  com- 
pany, unless  the  reduction  is  so  made  as  not  to 
affect  the  equilibrium  of  the  balance-sheet  to 
the  prejudice  of  creditors.  Anglo-French  Ex- 
ploration Co.,  In  re,  71  L.  J.  Ch.  800  ;  [1902] 
2  Ch.  846;  61  W.  R.  8;  9  Manson,  482— 
Buckley,  J. 

The  capital  of  a  company  was  700,300Z., 
divided  into  350,000  preference,  360,000  ordi- 
nary, and  300  founders*  shares,  all  of  IL  each 
and  fully  paid-up.  By  a  conditional  agreement 
between  the  holders  of  the  founders'  shares,  the 
company,  and  the  directors,  it  was  agreed  that 
the  company  should  be  at  liberty  to  pass  resolu- 
tions cancelling  the  founders'  shares  and  in- 
creasing the  capital  by  creating  78,000  new 
ordinary  shares,  and  that  on  the  agreement 
becoming  absolute  each    holder    of    founders' 


shares  should  in  respect  of  every  founder's  share 
be  entitled  to  an  allotment  of  260  of  the  new 
shares.  The  agreement  was  to  become  absolute 
upon  its  being  ratified  by  the  holders  of  foxmders' 
shares  and  the  company,  the  resolutions  being 
passed  and  the  sanction  of  the  Court  to  the  re- 
duction being  obtained.  The  agreement  was 
ratified,  and  the  resolutions  passed,  and  it 
was  intended,  on  the  sanction  of  the  Court 
being  obtained,  to  issue  the  78,000  new 
ordinary  shares  to  the  holders  of  the  founder's 
shares.  On  petition  to  sanction  the  reduction, — 
Held,  that,  the  agreement  to  take  the  new 
shares  being  conditional  on,  and  not  taking 
effect  till  after,  the  reduction,  the  Court  had  not 
power  to  sanction  it ;  but  that,  if  the  petition 
were  amended  so  as  to  shew  that  the  78,000 
shares  had  been  allotted  and  paid  for,  and  the 
holders  of  the  founders'  shares  declared  them- 
selves trustees  of  the  latter  for  the  company, 
the  Court  could  sanction  it.    Jb, 

Cancellation  of  Arrears  of  Dividend  on 
Preference  Shares.]  —  The  preference  share- 
holders in  a  company  limited  by  shares  were, 
under  the  memorandum  of  association  of  the 
company,  entitled  to  receive  out  of  the  profits  a 
fixed  cumulative  preferential  dividend  of  5  per 
cent,  per  annum.  By  article  46  of  the  articlefl 
of  association  it  was  provided  that  all  or  any  of 
the  rights  and  privileges  attached  to  any  class 
of  shares  might  be  modified  by  an  extraordinary 
resolution  passed  at  a  general  meeting  of  the 
holders  of  shares  of  that  class.  By  a  resolution 
duly  passed  in  terms  of  article  46  on  February  9, 
1903,  at  which  date  the  dividends  due  on  the 
preference  shares  were  two  years  in  arrear,  a 
meeting  of  the  preference  shareholders  agreed 
to  a  scheme  for  reduction  of  capital  proposed  by 
the  directors,  under  which  these  arrears  were 
cancelled,  and  the  future  profits  distributable 
as  dividend  were  appropriated,  in  order  of 
priority,  to  payment — first,  of  a  cumulative 
dividend  of  5  per  cent,  on  the  preference  shares ; 
secondly,  of  5  per  cent,  on  the  ordinary  shares ; 
and  thirdly,  of  any  surplus  pari  passu  to  holders 
of  both  classes  of  shares.  In  a  petition  by  the 
company,  the  Court  confirmed  the  scheme, 
holding  that  it  was  not  ultra  vires  to  cancel  the 
arrears  of  preference  dividend  in  the  manner 
proposed.  Oban  and  Aultmore-Olenlivet  Dis- 
tilleries, In  re,  5  P.  1140— Ct.  of  Sess. 

DefBrred  Shares— Oneroni  Eights— Sztingnish- 
ment  in  Ketnm  for  other  Shares  —  Sohone  — 
Sharee  Isined  at  a  Disoonnt— Ultra  Vires.]- A 
company  in  order  to  encourage  further  sub- 
scription for  its  shares,  and  with  the  consent  of 
all  the  shareholders,  duly  resolved  to  reduce 
its  capital  by  cancelling  aU  its  deferred  shares, 
to  which  onerous  rights  attached,  and  then, 
after  increasing  its  ordinary  share  capital,  to 
issue  thereout  to  the  holder  of  each  deferred 
share  so  cancelled  100  ordinary  shares  as  fully 
paid  and  of  a  nominal  value  per  share  equal  to 
that  of  the  cancelled  share.  Upon  petition  to 
the  Court  to  confiirm  the  resolution, — Held, 
that  what  the  Court  was  asked  to  sanction, 
although  in  form  a  reduction  of  capital,  was  in 
£act  an  increase  of  capital ;  that  the  scheme, 
regarded  as  a  whole,  involved  an  issue  at  a  dis- 
count of  99  out  of  every  100  shares  issued  in 
respect  of  each  cancelled  share,  and  was  ultra 
vires ;  and  that  in  the  circumstances  the  Court 
could  not  confirm  the  resolution.    Developtnent 
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Company  of  Central  and  •  West  Africa,  In  re, 
71  L.  J.  Ch.  810;  [1902]  1  Oh.  547;  86  L.  T. 
823;  6  W.  B.  466;  9  Manson,  151— Swinfen 
Eady,  J. 

ExtiiLCtioii  of  One  dass  of  81uires.>-It  is  not 
a  condition  of  jnrisdiction  to  reduce  the  capital 
of  a  company  that  it  shoold  be  proved  that 
there  has  been  loss  of  capital  or  that  capital  is 
unrepresented  by  available  assets  or  is  in  excess 
of  ^  the  wants  of  the  company.  The  jurisdiction 
arises  whenever  the  company  seeking  reduction 
has  duly  passed  a  resolution  to  that  effect. 
Dicta  of  Buckley,  J.,  in  Anglo-French  Explora- 
tion Co,,  In  re  (71  L.  J.  Ch.  800;  [1900]  2  Ch. 
846),  disapproved.  Poole  v.  National  Bank  of 
China,  76  L.  J.  Ch.  458;  [1907]  A.C.  229;  96 
L.  T.  889;  14  Manson,  218 ;  28  T.  L.  R.  667— 
— H.L.  (E.) 

The  only  questions  for  the  Court  to  consider 
are — first,  the  interests  of  those  members  of  the 
public  who  may  be  induced  tor  take  shares  in 
the  company;  and  secondly,  whether  the  re- 
duction is  fair  and  equitable  as  between  the 
different  classes  of  shareholders.  When  the 
interests  of  the  public  are  not  concerned  it  is 
not  material  for  the  Court  to  consider  whether 
the  amount  of  the  proposed  reduction  is  ex- 
actly commensurate  with  the  loss  actually 
proved.    lb. 

The  amount  of  the  reserve  fund  to  be  re- 
tained is  a  purely  domestic  matter  outside  the 
province  of  the  Court.    lb. 

Writing  oif  Loiios  Inonrred  in  Preyiooi  Tean 
— Capital  Acconnt.] — Semble,  a  company  is  not 
at  liberty  to  write  ofiE  to  capital  losses  incurred 
in  previous  years,  or  in  any  subsequent  year, 
and,  if  the  receipts  for  that  year  exceed  the  out- 
goings, to  pay  dividends  out  of  such  excess 
without  making  up  the  capital  account,  such  a 
procedure  being  inconsistent  with  the  provisions 
of  the  Companies  Act,  1877.  Dovey  v.  Cory, 
70  L.  J.  Ch.  753;  [1901]  A.C.  477;  85  L.  T. 
267  ;  50  W.  R.  65— H.L.  (E.) 

Betnm  of  Capital.] — A  company  limited  by 
shares  duly  passed  a  special  resolution  in  accord- 
ance with  section  51  of  the  Companies  Act, 
1862,  reducing  its  capital  from  80,000^.  in 
16,000  shares  of  52.  each  [21,  lOs.  paid  up)  to 
82,0002.  in  16,000  shares  of  22.  each,  of  which 
12.  was  to  be  deemed  paid  up — the  reduction  to 
be  effected  by  returning  to  the  shareholders 
12. 10s.  per  share,  of  which  12.  might  be  called 
up  again : — Held,  on  petition,  that  an  order 
confinning  the  reduction  could  be  made, 
although  the  12. 10s.  per  share  had  not  yet  been 
returned,  and  that  the  proper  minute  to  approve 
for  registration  was  one  which,  after  stating  the 
reduced  capital,  contained  the  words  ''At  the 
time  of  the  registration  of  this  minute  the  sum 
of  12.  and  no  more  is  proposed  to  be  deemed  to 
have  been  paid  up  on  each  of  the  said  shares." 
Calgary  and  Edmonton  Land  Co.,  In  re  (76 
L.  J.  Ch.  188;  [1906]  1  Ch.  141),  not  followed. 
Lees  Brook  Spinning  Co.,  In  re,  75  L.  J.  Ch. 
566;  [1906]  2  Ch.  894;  95  L.  T.  54 ;  54  W.  R. 
568;  13  Manson,  262;  22  T.  L.  R.  629— 
Swhifen  Eady,  J. 

Bpeoial  Besolntioii— Froipeotivo  and  Betro- 

spectivo  Bifoet— Capital  or  Inoome— Tenant  for 
Life  and  Bemaindexman.]— Where  a  company 


makes  payments  out  of  profits  to  shareholders 
and  intends  to  make  them  as  returns  of  capital, 
but  fails  lawfully  to  do  so,  the  amounts  so  paid 
must  be  treated,  as  between  tenants  for  life  and 
remaindermen,  as  payments  of  dividend  to 
which  the  tenants  for  .life  are  entitled.  Piercy, 
In  re;  Whitwham  v.  Pieroy,  76  L.  J.  Ch.  116 ; 
[1907]  1  Ch.  289 ;  95  L.  T.  868 ;  14  Manson,  23 
—Neville,  J. 

A  company  purported  to  make  payments  from 
time  to  time  out  of  profits  to  shareholders  under 
the  Companies  Act,  1880,  in  reduction  of  paid- 
up  capit^.  For  many  years  no  special  resolu- 
tion was  passed  authorising  this,  as  required  by 
section  8  of  the  Act,  but  in  1905  a  special  resolu- 
tion was  passed  which,  besides  authorising  an 
immediate  distribution  thereunder,  purported 
to  authorise,  as  returns  of  capital,  the  past  pay- 
ments and  any  future  payments  wnich  the 
directors  might  make: — Held,  that,  upon  the 
construction  of  sections  3  and  5  of  the  Com- 
panies Act,  1880,  the  resolution  was  void  so  far 
as  it  purported  to  authorise  payments  in  reduc- 
tion of  paid-up  capital  retrospectively  or  pro- 
spectively,   lb, 

Statute  of  Limitationi.]— Sums  due  for 

capital  returnable  to  shareholders  in  pursuance 
of  a  resolution  sanctioned  by  the  Court  are  not 
barred  by  the  Statute  of  Limitations  when  im- 
paid  for  more  than  six  years  but  less  than 
twenty  years,  as  they  are  in  the  nature  of 
specialty  and  not  simple  contract  debts. 
Artizans*  Land  and  Mortgage  Corporation^  In 
re,  78  L.  J.  Ch.  581 ;  [1904]  1  Ch.  796 ;  62  W.  R. 
330 ;  12  Manson,  98— Byrne,  J. 

Capital  in  Excess  of  Wants  of  Company— 
Betnm  of  Capital — Form  of  Xinnte.] — A  com- 
pany passed  a  resolution  to  reduce  its  capital, 
which  was  in  excess  of  its  wants,  from  241,5102. 
in  shares  of  12.  each  to  211,8212.  bs.  in  shares 
of  17s.  6d,  each,  the  reduction  to  be  effected  by 
returning  2^.  6d,  per  share  to  each  of  the  share- 
holders. Upon  a  petition  to  confirm  the  reduc- 
tion, the  Court  gave  leave  to  return  2s.  6d.  per 
share,  and,  subject  to  the  production  of  evidence 
that  the  23.  6d,  had,  in  fact,  been  repaid,  ordered 
(the  order  to  be  post-dated)  that  the  reduction 
be  confirmed,  and  approved  a  minute  to  be 
registered  under  section  16  of  the  Companies 
Act,  1867,  as  follows:  "The  capital  of  the 
Calgary  and  Edmonton  Land  Company,  Limited, 
is  henceforth  211,8212.  5s.  divided  into  241,510 
shares  of  17s.  6d.  each,  instead  of  the  original 
capital  of  241,6102.  divided  into  241,510  shares 
of  12.  each.  At  the  time  of  the  registration  of 
this  minute  the  sum  of  17s.  6d.  has  been  and  is 
to  be  deemed  paid  up  upon  each  of  the  said 
shares."  Calgary  ana  Edmonton  Land  Co.,  In 
re,  75  L.  J.  Ch.  138 ;  [1906]  1  Ch.  141 ;  94  L.  T. 
182 ;  13  Manson,  55— Buckley,  J. 

Capital  Lost  or  Unrepresented  by  Available 
Assets  —  Arrears  of  Diyidends  on  Prefsrenee 
Shares — ^Inequality  of  Bednetlon— Convenion  of 
Preferenoe  into  Ordinary  Shares.]  —  An  incor- 
porated society  whose  articles  of  association 
did  not  give  power  to  modify  rights,  or  to  sub- 
divide shares,  or  to  reduce  capitcd,  having  issued 
both  preference  and  ordinary  shares  of  52.  each, 
finding  that,  owing  partly  to  the  defalcations 
and  mismanagement  of  a  former  manager  and 
partly  to  depreciation  of  property,  its  capital 
had  been  lost  or  was  unrepresented  by  available 


Digitized  by  LjOOQIC 


343 


COMPANY. 


344 


assets  to  the  extent  of  a  large  amoant,  and  also 
that  the  arrears  of  dividends  on  the  preference 
shares  amounted  to  a  considerable  sum,  added 
to  its  articles  of  association  articles  for  the 
above-mentioned  purposes,  and  then  prepared 
a  scheme  which  was  approved  by  a  majority  of 
each  class  of  shareholders,  under  which  some 
ordinary  shares  which  had  been  transferred  to 
the  society  were  cancelled,  the  preference  shares 
were  reduced  to  21.  shares  and  then  divided  into 
11.  shares,  the  ordinary  shares  were  reduced  to 
shares  of  10s.  each  and  then  consolidated  into 
11.  shares,  the  arrears  of  dividends  on  the  pre- 
ference shares  were  cancelled,  and  the  preference 
shares  were  made  to  rank  pari  passu  with  and 
to  have  only  the  rights  and  privileges  of  ordinary 
shares.  The  society  then  petitioned  the  Court 
to  confirm  the  reduction  of  its  capital,  and  to 
approve  minutes  for  registration.  The  petition 
was  unopposed.  The  Court  confirmed  the  re- 
duction and  approved  the  minutes.  National 
Dwellings  Society,  In  re,  78  L.  T.  144— North,  J. 

Losses  to  be  Borne  in  Proportion  to  Amonnt 
Paid  up  on  Shares  at  Commenoemont  of  Wind- 
ing-up—Shares  of  Same  Class  with  Diiforent 
Amounts  Paid-up.] — The  Court  has  power  to 
sanction  a  scheme  for  the  reduction  of  capital 
whereby  it  is  proposed  to  cancel  lost  capital  in 
respect  of  partly  paid  and  fully  paid  shares 
alike,  notwitbstandmg  a  provision  in  the  com- 
pany's articles  that  in  the  event  of  a  winding- 
up  surplus  assets  insufficient  to  repay  the  whole 
of  the  paid-up  capital  shall  be  so  distributed 
that  the  losses  shall  be  borne  by  the  members 
in  proportion  to  the  capital  paid  up  on  their 
shares  at  the  commencement  of  the  winding-up, 
if  in  the  judgment  of  the  Court  the  proposed 
scheme  will  not  work  inequitably  or  unjustly  in 
the  particular  case.  British  Insurance  Trustee 
and  Finance  Corporation  v.  Couper  (63  L.  J.  Ch. 
425 ;  [1894]  A.C.  399)  followed  and  applied. 
Credit  Assurance  and  Guarantee  Corporation, 
In  re,  71  L.  J.  Ch.  775;  [1902]  2  Ch.  601;  87 
L.  T.  216;  51  W.  R.  20— C.A. 

Burden  of  Proof  of  Loss.] — On  a  petition 
for  confirmation  of  a  reduction  of  capital  the 
burden  of  proving  loss  is  on  the  supporters  of 
the  reduction;  and  the  Court  will  not,  in  an 
opposed  case,  sanction  a  reduction  upon  a  mere 
balance  of  expert  evidence  as  to  the  value  of 
assets  of  a  speculative  nature,  such  as  mineral 
property.  In  estimating  assets  for  the  purpose 
of  shewing  loss  a  company  must  bring  into  ac- 
count reserve  funds,  any  undistributed  balance 
standing  to  profit  and  loss  account,  and  the 
value  of  its  goodwill.  Barrow  Hcernatite  Steel 
Co.,  In  re  {No.  2),  69  L.  J.  Ch.  869;  [1900] 
2  Ch.  846;  83  L.  T.  397— Cozens-Hardy,  J. 

Baduotion  of  Preference  Shares  —  Unjust 
Scheme.] — The  Court  will  not  sanction  a  reduc- 
tion of  preference  and  ordinary  shares  in  the 
same  proportion,  where  the  effect  would  be 
merely  to  reduce  the  share  of  profits  payable 
to  the  preference  shareholders  and  increase  that 
pa3rable  to  the  ordinary  shareholders,  without 
proof  of  necessity,  or  of  great  advantage  to  the 
company  as  a  whole.    lb. 

Decision  of  Cozsns-Habdy,  J.  (69  L.  J.  Ch. 
869;  [1900]  2  Oh.  846),  refusing  io  confirm  a 
resolution  for  the  reduction  of  the  capital  of 
the  company,  affirmed  on  the  facte,  the  Court 
refusing  to  express  any  opinion  upon  any  ques- 


tions of  law  raised  in  the  Court  below.  Barrow 
HamatiU  Steel  Co.,  In  re  (No.  2),  71  L.  J.  Ch. 
16;  [1901]  2  Oh.  746;  85  L.  T.  493;  60  W.  R. 
71 ;  9  Manson,  36— C.A. 

As  to  a  resolution  for  reduction  involving  an 
alteration  in  the  rights  of  the  preference  share- 
holders, see  Welshach  Incandescent  Gas  Light 
Co.,  73  L.  J.  Ch.  704 ;  [1904]  1  Ch.  87 ;  89  L.  T. 
646 ;  62  W.  R.  327 ;  11  Manson,  47 ;  29  T.  L.  R. 
122— C.A.  And  see  Pbefbbencb  Shabbs,  infra. 

Baserve  Fund  —  Undistributed  Profits  —  Pre- 
miunu  on  Leases — ^Premiums  on  Issue  of  Prefer- 
ence Shares — Oapital  Lost  or  Unrepxesented  bj 
Ayailable  Assets— Apportlonmant  of  Loss  between 
Capital  and  Beserre.] — The  provisions  of  sec- 
tion 3  of  the  Companies  Act,  1877,  empowering 
a  company  to  cancel  **  any  lost  capital,  or  any 
capital  unrepresented  by  available  assets,**  are 
alternative  provisions;  the  latter  is  not  ex- 
planatory of  the  former.  Hoare  d  Co.,  Lim., 
In  re,  73  L.  J.  Ch.  601;  [1904]  2  Ch.  208; 
91  L.  T.  116;  63  W.  R.  61;  11  Manson,  307; 
20  T.  L.  R.  581— C.A. 

A  company  with  a  share  capital  of  1,960,0002. 
had  formed  a  reserve  of  292,6122.  ISs.  Id.,  re- 
presenting partly  premiums  received  for  leases, 
partly  premiimis  received  on  the  issue  of  pre- 
ference shares,  and  partly  undistributed  profits. 
Under  the  articles  the  reserve  could  be  applied 
to  meet  contingencies,  or  for  equalising  divi- 
dends, or  repairing,  improving,  and  maintaining 
the  property  of  the  company,  or  for  other  pur- 
poses, as  the  directors  should  think  conducive 
to  the  interests  of  the  company.  It  might  be 
employed  in  the  business  of  the  company,  and 
it  was  in  ^t  so  employed  and  not  kept  separate. 
Certain  of  the  company's  assets  had  depreciated 
by  591,7072.  ISs.  lOd.,  and  to  that  extent  capital 
had  been  lost  or  was  unrepresented  by  available 
assets.  It  was  proposed  to  reduce  the  company's 
capital,  writing  396,0002.  of  the  loss  off  by  ex- 
tinguishing a  corresponding  amount  of  shares, 
and  to  meet  196,7072.  13s.  lOd.  of  the  loss  by 
writing  that  amount  off  the  reserve: — Held, 
that  the  reserve  did  not  represent  capital  of 
the  company  properly  so  called,  and  the  proper 
course  would  be  to  apportion  the  loss  between 
the  reserve  and  the  share  capital ;  and  that  the 
scheme  for  the  reduction  of  the  capital  of  the 
company  which  proposed  to  attribute  more  than 
the  rateable  proportion  of  loss  to  the  reserve 
ought  to  be  sanctioned  by  the  Court.    16. 

Per  Vaughan  Williams,  L.J.— If  the  profit 
and  loss  account  of  a  company  shews  a  profit 
balance,  that  balance  can  be  distributed  as 
dividend,  notwithstanding  that  the  company 
has  at  the  time  lost  capital,  and  the  loss  can 
be  written  off  capital  entirely  without  touching 
upon  any  fund  properly  appropriated  for  divi- 
dend, even  if  the  fund  has  arisen  after  the  loss 
of  capital.    lb. 

Barrow  Hcsmatite  Steel  Co.,  In  re  (69  L.  J. 
Ch.  869;  [1900]  2  Ch.  846),  explained  by 
Cozenb-Habdy,  L.J.    lb. 

Depreeiation  Fund — Prioritj  of  Paymttnt  — 
Capital  and  Profit— Lost  Oapital--BestoratioB 
of  Lost  Capital.]  —  Where  fixed  capital  of  a 
limited  company  has  been  lost,  but  there  is  a 
present  balance,  in  hand  to  the  credit  of  the 
profit  and  loss  account,  there  is  no  general  and 
universal  rule  of  law  as  to  whether  such  balance 
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is  primarily  liable  to  replace  saoh  lost  capital 
or  to  be  distributed  in  dividends.  The  ques- 
tion must  be  answered  in  each  particular  case 
according  to  surrounding  circumstances,  the 
nature  of  the  company,  and  the  evidence  of 
competent  witnesses.  Dictum  of  Lindlet,  L.  J., 
in  Vemer  v.  General  and  Commercial  Invest- 
ment Trust  (68  L.  J.  Ch.  466;  [1894]  2  Ch.  289) 
considered  and  explained.  Bond  v.  Barrow 
HamaHU  Steel  Co.,  71  L.  J.  Ch.  246;  [1902] 
1  Ch.  863;  86  L.  T.  10;  60  W.  R.  296;  9  Man- 
son,  69— FarweU,  J. 

There  is,  however,  a  rule  of  law  that  floating 
or  circulating  capital  must  in  every  case  be  kept 
up.    lb. 

There  is  no  general  rule  of  law  as  to  whether 
a  company  owning  wasting  assets  ought  or  ought 
not  to  create  a  depreciation  fund.  The  ques- 
tion in  every  case  is  for  the  decision  of  the 
Court  on  evidence.  Lee  v.  Neuchatel  Asphalte 
Co.  (57  L.  J.  Ch.  622 ;  41  Ch.  D.  1)  considered 
and  explained.    lb. 

Soheme  of  Arrangement— Bednetion  of  Capital 
InTOlTOd.] — A  reduction  of  capital  involved  by 
a  scheme  of  arrangement  must  be  carried  out 
in  accordance  with  the  statutes  specially  deal- 
ing with  reduction  of  capital.  Cooper,  Cooper 
4*  Johnson,  In  re,  51  W.  R.  314— Byrne,  J. 

Company  Begistered  under  7  ft  8  Yict.  c.  110 — 
— Subsequent  Begistration  under  Companies  Act, 
1862— Capital  Bepaid  to  Shareholders — Capital 
only  Capable  of  b^ng  Called  up  in  Winding-up.] 
— ^The  Court  sanctioned  the  reiduction  of  capital 
of  a  company  originally  formed  under  7  &  8 
Vict.  c.  110,  and  subsequentiy  registered  as  a 
limited  company  under  the  Companies  Act, 
1862,  in  respect  of — first,  uncalled  capital  which 
could  not  be  called  up  except  in  the  event  of 
and  for  the  purposes  of  a  winding-up,  the  com- 
pany being  in  a  prosperous  condition;  and 
secondly,  capital  which  had  before  the  registra- 
tion of  the  company  as  a  limited  company  been 
repaid  to  the  shareholders.  MidUmd  BaUway 
Carriage  and  Waggon  Co.,  In  re,  23  T.  L.  R. 
661— Warrington,  J. 

Defiwt  in  Procedure— ConclusiTeneM  of  Certiil- 
oate  of  Begistrar.]— Where  a  special  resolution 
for  the  reduction  of  the  capital  of  a  joint-stock 
company  has  been  confirmed  by  an  order  of  the 
Court,  and  the  order  has  been  registered,  such 
registration  is  conclusive  evidence  that  iJl  the 
requisitions  of  the  Companies  Act,  1867,  with 
respect  to  the  reduction  of  capital  have  been 
complied  with,  notwithstanding  the  subsequent 
discovery  that  a  clear  interval  of  fourteen  days 
had  not  elapsed  between  the  extraordinary 
general  meeting  passing  such  resolution  and 
the  general  meeting  confirming  it.  Ladies* 
Dress  Association  v.  Pulbrook,  69  L.  J.  Q.B.  705 ; 
[1900]  2  Q.B.  876;  49  W.  R.  6 ;  7  Manson,  465 
— C.A. 

Ko  Power  to  Beduee  in  Artiolet — Ko 

Amendment  of  Artioles.]  —  Where  a  company 
has  passed  a  special  resolution  for  reducing  its 
capital,  and  an  order  has  been  made  confirming 
the  reduction  under  section  11  of  the  Companies 
Act,  1867,  and  the  Registrar  has  certified  the 
registration  of  the  order  and  of  a  minute  ap- 
proved by  the  Court  under  section  15,  the 
certificate  is  conclusive  of  the  reduction,  not- 


withstanding that  the  company  had  not  in  its 
articles  as  originally  framed,  or*  by  amendment, 
power  to  reduce  capital.  Ladies'  Dress  Asso- 
ciation V.  Pulbrook  (69  L.  J.  Q.B.  706 ;  [1900] 
2  Q.B.  876)  followed.  National  Debenture  and 
Assets  Corporation,  In  re  (60  L.  J.  Ch.  533; 
[1891]  2  Ch.  605),  distinguished.  Walker  <t 
Smith,  Lim,,  In  re,  72  L.  J.  Ch.  672 ;  88  L.  T. 
792 ;  61  W.  R.  491 ;  10  Manson,  888— Byrne,  J. 


8.  DiBECTORS  Ain)  Ofi^cers. 

(1)   DiBECTOBS. 

(a)  Appointment  and  Vacation  of  Office, 

Appointment,  How  Hade.]— A  director  may  be 
appointed  in  an  informal  manner,  provided  the 
requirements  of  the  articles  of  association  are 
complied  with.  A  director  need  not  therefore 
be  appointed  at  the  offices  of  the  company. 
Smith  V.  Paringa  Mines,  75  L.  J.  Ch.  702; 
[1906]  2  Ch.  193;  94  L.  T.  671;  13  Manson, 
316— Kekewich,  J. 

Kotioe  of  Meeting.] — A  company  was  regis- 
tered on  February  17,  1897,  under  the  Com- 
panies Acts,  and  on  February  18  a  meeting 
of  the  subscribers  to  the  memorandum  of  asso- 
ciation was  held,  at  which  one  of  the  subscribers 
was  appointed  a  director,  and  he  afterwards 
acted  as  such.  By  the  articles  of  association  of 
the  company,  Table  A,  in  schedule  1  to  the  Com- 
panies Act,  1862,  so  far  as  it  dealt  with  the 
appointment  of  the  first  directors,  was  expressly 
excluded,  but  the  articles  contained  no  pro- 
visions in  substitution  therefor.  By  the  articles 
seven  days*  notice  of  any  meeting  was  necessary. 
The  person  so  appointed  as  a  director  assigned 
to  the  plaintiff  the  fees  alleged  to  be  due  to  him 
as  such : — Held,  that  as  seven  days*  notice  of 
the  meeting  was  not  and  could  not  have  been 
given,  the  appointment  of  the  director  was  in- 
valid, and  neither  he  nor  his  assignees  could  sue 
the  company  for  his  fees,  or  upon  a  quantum 
meruit  for  services  rendered.  Woolf  v.  East 
Niqel  Gold  Mining  Co,,  21  T.  L.  R.  660— Ken- 
nedy, J. 

Bankruptcy- Diiqualiflcation.]— An  arti- 
cle which  provides  that  the  office  of  a  director  shal  I 
be  vacated  if  he  become  bankrupt  does  not  pre- 
clude the  election  as  a  director  of  a  person  who 
at  the  time  is  an  undischarged  bankrupt.  Daw- 
son V.  African  Consolidated  Land  and  Trading 
Co.,  67  L.  J.  Cb.  47  ;  [1898]  1  Ch.  6 ;  77  L.  T. 
892 ;  46  W.  R.  132 ;  4  Manson,  372— C.A. 

DefectiTO  Appointment— Validity  of  Act 

done  by  Be  facto  Directors.]— An  article  which 
validates  acts  done  by  directors,  notwithstanding 
that  it  shall  be  afterwards  discovered  that  there 
was  some  defect  in  their  appointment,  or  a  sub- 
sequent disqualification,  applies  as  between  the 
company  and  its  shareholders  as  well  as  between 
the  company  and  outsiders.  Howbeach  Coal  Co. 
V.  Teague  (29  L.  J.  Ex.  137;  5  H.  &  N.  151) 
discussed.    lb. 

Agreement  by  Ezecutort  not  to  Oppose  Be- 
eleetion  of  Particular  Director— Yalidity.]— The 
defendants  were  the  registered  holders,  as  exe- 
cutors, of  shares  in  a  limited  company.  They 
were  also,  in  their  individual  capacity,  share- 
holders in,  and  directors  of,  the  company.  They 
entered  into  an  agreement  by  which  they  bound 
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themselves  alike  in  their  representative  and 
individual  capacities  to  vote  always  for  the  re- 
election of  a  particular  director.  The  considera- 
tion for  the  agreement  was  a  certain  henefit  to 
their  testator's  estAie:— Held,  that  the  agree- 
ment was  intra  vires  the  defendants  in  their 
individual  capacity,  notwithstanding  the  foot 
that  they  were  directors  of  the  company.  Held, 
also,  that  the  agreement  was  intra  vireB  the 
defendants  in  their  representative  capacity ;  and 
that  it  did  not  amount,  on  their  part,  to  a  dele- 
gation of  a  discretion  reposed  in  them  hy  their 
testator.  QreenweU  v.  Porter,  71  L.  J.  Ch. 
243;  [1902]  ICh.  630;  86L.T.220;  9 Manson, 
86— Swinfen  Eady,  J. 

One  Limited  Company  Sole  Director  of  Another 
— intra  Vires.] — ^There  is  nothing  in  the  Com- 
panies Acts  which  renders  it  ultra  vires  a  com- 
pany to  have  no  directors,  or  to  have  another 
company  as  its  sole  manager  or  director. 
Bulatoayo  Market  and  Offices  Co.,  In  re,  76 
L.  J.  Ch.  673;  [1907]  2  Ch.  468;  23  T.  L.  R. 
714;  97  L.  T.  762 ;  14  Manson,  312— Warring- 
ton, J. 

Yaeatioii  of  Office  ~  **  Absented  himself.'']  — 
Although  there  is  a  difEerence  between  the  act 
of  "  absenting  oneself,"  which  is  purely  volun- 
tary, and  the  fact  of  *'  being  absent,"  which  is 
volimtary  or  involuntary  as  the  case  may  be ; 
yet  the  fact  that  a  person  is  absent  under  some 
strong  compulsion,  which  does  not  amount  to 
physical  necessity,  does  not  necessarily  negative 
the  voluntary  aspect  of  his  act,  or  show  that  he 
has  not  "absented  himself."  Where,  accord- 
ingly, the  director  of  a  company,  though  not 
actually  physically  prevented  by  present  iU- 
health  from  attending  the  meetings  of  his 
fellow  directors,  was  yet  induced  to  stop  away 
from  them  because  his  remaining  at  that  season 
in  England  might  have  been  injurious  to  his 
health,  his  absence  was  treated  by  the  Court  as 
being  voluntary,  and  he  was  deemed  to  have 
*'  absented  himself  "  within  the  meaning  of  a 
provision  in  the  articles  of  association.  London 
and  Northern  Bank,  In  re ;  McConnelVs  Case, 
70  L.  J.  Ch.  251 ;  [1901]  1  Ch.  728 ;  84  L.  T. 
667 ;  9  Manson,  91— Wright,  J. 

Acts  done  as  Director  Thereafter— Valida- 
tion-Articles of  Association— Oonstmction.] — 
One  of  the  articles  of  association  of  a  company 
incorporated  under  the  provisions  of  the  Com- 
panies Acts,  1862  to  1893, provided,  "all  acts  done 
at  any  meeting  of  the  directors  or  of  a  committee 
of  such  directors  or  by  any  person  acting  as  such 
director,  shall,  notwithstanding  that  it  shall 
afterwards  be  discovered  that  there  was  some 
defect  in  the  appointment  of  such  directors,  or 
committee  or  person  acting  as  aforesaid,  or  that 
they  or  any  of  them  were  disqualified,  be  as 
valid  as  if  every  such  person  had  been  duly 
appointed,  and  was  quali^ed  to  be  a  director : — 
Held,  that  the  provisions  of  this  article  and  of 
section  67  of  the  Companies  Act,  1862,  validated 
the  acts  of  a  person  Ixma  fide  acting  as  director 
who  had  been  originally  appointed  a  director, 
but  had  vacated  his  office,  according  to  the 
constitution  of  the  company,  on  his  appoint- 
ment as  secretary  thereof,  where  the  fact  had 
been  overlooked.  Dawson  v.  African  CoTisoli- 
dated  Land  and  Trading  Co.  (67  L.  J.  Ch.  47 ; 
[1898]  1  Ch.  6),  followed.  British  Asbestos  Co. 
y.Boyd,  73  L.  J.  Ch.  31;   [1903]  2  Ch.  439; 


88  L.  T.  763 ;  61  W.  R.  667 ;  11  Manson,  88— 
Farwell,  J. 

Secret  Profit  by  Director— Antomatic  Yaca- 
tion  of  Of&co  under  Articles  of  Aaiociatio&— 
Se-elootion — Oontinning  Contract — Bacorcrj 
of  Director's  Fees  Paia  under  Mitake— Legal 
Consideration.] — ^A  provision  in  the  articles  of 
association  of  a  company  that  a  director  shall 
vacate  his  office  on  the  happening  of  a.  certain 
event  operates  automatically  and  ipso  facto  as 
soon  as  the  event  occurs.  TumlmU  v.  West 
Riding  Athletic  Club,  Leeds  (70  L.  T.  92),  not 
followed.  Bodega  Co.,  In  re,  73  L.  J.  Ch.  198 ; 
[1904]  1  Ch.  276;  89  L.  T.  694;  62  W.  R.  249; 
11  Manson,  96 — Farwell,  J, 

A  provision  that  a  director  shall  vacate  his 
office  on  becoming  secretly  interested  in  any 
contract  with  the  company  operates  only  where 
the  interest  of  the  director  is  of  such  a  nature 
that  it  may  possibly  be  in  conflict  with  the 
interest  of  the  company — where  the  sphere  of 
interest  of  the  company  is,  to  some  extent  at 
least,  coincident  with  the  sphere  of  interest  of 
the  director.    lb. 

An  action  for  the  recovery  of  money  had  and 
received  will  lie  even  in  cases  when  the  money 
has  been  paid  in  remuneration  of  services 
actually  rendered,  provided  that  the  services  so 
rendered  do  not  amount  to  a  legal  considera- 
tion. Services  rendered  do  not  amount  to  a 
legal  consideration  unless  they  have  been 
rendered  in  response  to  some  request,  explicit 
or  implied  by  law.  The  acceptance  of  services 
rendered  is  a  prima  facie  ground  for  implying 
at  law  a  request ;  but  the  Court  is  at  liberty  to 
resist  this  prima  facie  inference  if  warranted 
by  the  peculiar  circumstances  of  the  case.    lb, 

A  director  vacated  his  office  automatically 
by  bargaining  for  a  secret  commission  on  the 
sale  of  certain  property  to  the  company.  The 
fact  was  unknown  to  the  company,  and  the 
director  continued  to  act  and  to  receive  his  fees 
as  director.  He  was  subsequently  re-elected  to 
office  in  the  ordinary  course  on  his  supped 
retirement  by  rotation.  At  the  time  of  this  re- 
election the  sale  in  question  was  completed, 
with  the  exception  of  the  payment  of  the  secret 
commission,  for  which  the  director  had  a  lien : — 
Held,  that  the  bare  existence  of  this  lien  was 
not  a  sphere  of  interest  in  the  contract  on  the 
part  of  the  director  in  any  degree  coincident 
with  the  sphere  of  interest  of  the  company — 
that  the  interest  of  the  director  and  the  interest 
of  the  company  no  longer  came  into  conflict, 
and  accordingly  that  the  director  did  not  vacate 
his  office  on  re-election  by  reason  of  the  exist- 
ence of  the  lien.  Held  also,  that,  although  the 
director,  during  the  period  between  his  vacating 
his  office,  and  his  re-election,  had  renderea 
services  to  the  company  which  had  been 
accepted  by  them,  yet,  inasmuch  as  it  was 
impossible  lor  the  Court  to  believe  that  the 
company  would  ever  have  requested  him  to 
render  these  services  had  they  been  aware  of 
the  true  state  of  the  facts,  the  Court  could  not 
imply  a  request  for  these  services  on  the  nart 
of  the  company  from  the  mere  fact  of  their 
ignorant  acceptance  of  them ;  and  accordingly 
that  the  services  rendered  did  not  amount  to  a 
legal  iconsideration  for  the  fees  paid  for  them, 
and  that  the  company  were  therefore  entitled 
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to  recover  these  fees  as  money  had  and  received. 
lb, 

DefeotiTe  Appointmentf .]— iSee  Powebs,  infra. 


(b)  QualificatiotK 

Shares— **  Holding  in  hit  own  righf— Bank- 
ruptcy.]— Although  since  Pulbrooh  v.  Bichnumd 
Consolidated  Mining  Co.  (48  L.  J.  Ch.  65;  9 
Ch.  D.  610)  beneficial  ownership  is  not  essential 
to  holding  shares  "  in  his  own  right "  for  the 
purpose  of  a  qualification  clause  in  articles  of 
association,  yet  the  shareholder  must  hold  in 
such  a  way  that  the  company  may  safely  deal 
with  the  shares  as  his — Bainbriage  v.  Smith 
(41  Ch.  D.  462).  Accordingly,  a  director  does 
not  hold  shares  *'  in  his  own  right "  within  the 
meaning  of  a  qualification  clause  where  the 
trustee  in  his  bankruptcy  has  given  notice 
claiming  the  shares.  Sutton  v.  English  and 
Colonial  Produce  Co.,  71  L.  J.  Ch.  685 ;  [1902] 
2  Ch.  502;  87  L.  T.  488;  50  W.  R.  671;  10 
Manson,  101 — Buckley,  J. 

Charging  Order—"  In  his  own  right."] 

— Scmbky  the  words  **  in  his  own  right "  have 
not  the  same  meaning  for  the  purpose  of  a 
charging  order  under  the  Judgments  Act,  1838, 
8. 14,  as  they  have  for  the  purpose  of  a  qualifi- 
cation clause  in  articles  of  association.  In 
the  former  case  beneficial  interest  is  required. 
lb. 

"Hold  in  hif  own  right  "—Holding  ai 

Liquidator.] — A  person  who  is  entered  on  a 
company's  register  as  holding  shares  as  liqui- 
dator  of  another  company  does  not  hold  the 
shares  *'in  his  own  right''  so  as  to  acquire  a 
qualification  as  director  under  an  article  re- 
quiring a  director  to  hold  his  share  qualification 
"  in  his  own  right."  Boschoek  Proprietary  Co. 
V.  Fuke,  75  L.  J.  Ch.  261;  [1906]  1  Ch.  148; 
94  L.  T.  898;  54  W.  R.  359;  13  Manson,  100; 
22  T.  L.  R.  19&— Swinfen  Eady,  J. 

—^  Implied  Agreement  to  take  such  Shares — 
Benstration—Besignation— Share  QuaUfloation 
of  Director  Baised  after  Appointment  of  Director 
— "  Ceases  to  hold  quaUfloation."] — ^By  a  special 
resolution  of  a  company  incorporated  under  the 
Companies  Acts,  1862  to  1898,  the  share  quali- 
fication of  the  directors  was  raised  from  50  to 
250  shares: — Held,  that  the  directors  did  not 
thereby  "cease"  to  hold  their  qualifications, 
and  necessarily  vacate  their  offices  under  the 
provisions  of  section  8,  sub-section  2  of  the 
Companies  Act,  1890.  Molineau^  v.  London, 
Birmingham,  and  Manchester  Insurance  Co., 
71  L.  J.  K.B.  848  ;  [1902]  2  K.B.  589  ;  87  L.  T. 
824  ;  51  W.  R.  36— C.A. 

A  person  who  accepts  an  appointment  as 
director  knowing  that  the  holding  of  a  certain 
number  of  shares  in  the  company  is  a  necessary 
qualification,  and  acts  as  director,  must  be  held 
to  have  contracted  with  the  company  that  he 
will,  within  a  reasonable  time,  obtain  the  re- 
quisite shares  either  by  transfer  from  existing 
shareholders  or  directly  from  the  company.    lb. 

Where  a  director  takes  an  active  part  in  a 
scheme  for  increasing  the  share  qualification  of 
the  directors  of  a  company,  the  reasonable  time 
may  begin  to  run  before  the  date  of  the  second 
confirmatory  resolution  of  the  members,  and 


ends  on  the  first  occasion  when  he  does  an 
important  act  as  director  after  that  date.    lb. 

Disqualifleation — Place  of  Profit  under  the 
Company — Debentures  —  Trusteeship  of  Cover- 
ing Deed— Bemuneration.]— The  trusteeship  of 
a  deed  covering  or  securing  debentures,  the 
trustees  of  which  deed  are  appointed  and  paid, 
though  not  removable,  by  the  company,  is  a 
place  of  profit  under  the  company,  within  the 
meaning  of  an  article  vacating  a  director's 
office  "if  he  accepts  or  holds  any  other  office 
or  place  of  profit  under  the  company."  Astley 
V.  New  Tivoli,  Lim.,  68  L.  J.  Ch.  90;  [1899] 
1  Ch.  161;  79  L.  T.  541;  47  W.  R.  326;  6 
Manson,  64— North,  J. 

(c)  Powers  of. 

Xanagement— Articles  of  Association— Beso- 
lution  of  Shareholders  at  General  Meeting— 
Befosal  of  Directors  to  Carry  Out— Sale  of 
Assets  of  Company.] — On  the  requisition  of 
certain  shareholders  in  the  plaintiff  company  a 
meeting  of  the  company  was  convened  by  the 
directors  in  January,  1906,  and  a  resolution  was 
then  passed  by  a  simple  majority  for  the  sale 
of  the  business  to  a  new  company,  and  the 
directors  were  directed  to  cause  the  seal  of  the 
company  to  be  affixed  to  a  contract  to  effect 
the  sale  which  had  been  prepared  and  was 
before  the  meeting.  The  directors  were  of 
opinion  that  it  was  not  in  the  interest  of  the 
company  that  the  contract  should  be  carried 
out,  and  they  declined  to  comply  with  the 
resolution.  An  action  was  brought  by  the 
company,  and  a  shareholder  on  behaH  of  himself 
and  all  other  shareholders,  asking  that  the 
directors  might  be  ordered  to  affix  the  seal  of 
the  company  to  the  contract,  and  for  other 
incidental  relief.  Among  the  objects  of  the 
company  stated  in  the  memorandum  of  associa- 
tion was  "  to  sell  the  undertaking  of  the  com- 
pany, or  any  part  thereof."  By  the  articles  of 
association  the  management  of  the  business  of 
the  company  was  vested  in  the  directors,  and 
they  had  power  to  do  all  such  things  as  might 
be  done,  and  were  not  by  the  articles  or  by 
statute  expressly  required  to  be  done,  by  the 
company  in  general  meeting,  but  subject  to  any 
regulations  which  might  be  made  from  time  to 
time  by  the  company  by  extraordinary  resolu- 
tion ;  and  they  had  power  to  sell  or  deal  with 
any  property  of  the  company  on  such  terms  as 
they  might  think  fit.  A  director  could  only  be 
removed  from  office  by  a  special  resolution  of 
the  company: — Held,  that  the  directors  were 
in  the  position  of  managing  partners,  and  their 
mandate  was  the  mandate  of  the  whole  body 
of  shareholders,  not  of  the  majority  only.  If 
that  mandate  had  to  be  altered,  it  could  only 
be  done  by  the  machinery  provided  by  the 
articles,  and  it  was  not  competent  for  a  simple 
majority  of  the  shareholders  by  a  resolution 
at  an  ordinary  general  meeting  to  alter  the 
mandate  and  override  the  discretion  of  the 
directors.  Automatic  Self- Cleansing  Filter 
Syndicate  Co.  v.  Curwnghame,  75  L.  J.  Ch.  437 ; 
[1906]  2  Ch.  34 ;  94  L.  T.  651 ;  13  Manson,  156 ; 
22  T.  L.  R.  378— C.A. 

Power  of  Beduced  Directorate— Quorum  of 
Directors— Assignment  by  Debtor  to  Director 
with  Knowledge  of  Defect.] — Where  articles  of 
association  provide  that  the  number  of  directors 
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of  a  company  shall  not  be  less  than  three,  and 
that  the  directors  may  act  notwithstanding  any 
vacancy,  and  the  directors  contract  a  loan  upon 
security  when  their  number  has  been  reduced 
to  two,  the  act  of  the  two  directors  will  be 
binding  on  the  company,  notwithstanding  their 
reduction  below  the  number  fixed  by  the  articles 
as  necessary  to  form  a  quorum.  Scottish 
Petroleum  Co.,  In  re  (23  Ch.  D.  413),  followed. 
Bank  of  Syria^  In  re;  Owen  and  Ashworth's 
Claim;  Whitworth's  Claim,  70  L.  J.  Ch.  82; 
[1901]  1  Ch.  115;  83  L.  T.  547;  49  W.  R.  100; 
8  Manson,  105— C.A. 

One  of  the  two  directors  who  takes  an  as- 
signment from  an  outside  creditor  of  a  debt 
contracted  by  the  company  under  the  above- 
mentioned  circumstances  will  be  entitled  to 
stand  in  the  position  of  the  creditor  and  will 
not  be  debarred  from  claiming  against  the  com- 
pany because  he  was  a  ^arty  to  the  contracting 
of  the  loan  when  the  directorate  was  below  its 
proper  number.    J6. 

Diflability  of  Direoton  to  Vote— Formation  of 
Qaoram.] — A  director  of  a  company  is  not 
entitled  to  join  in  forming  a  quorum  for  the 
consideration  of  matters  with  regard  to  which 
he  is  not  entitled  to  vote.  GreymotUh-Point 
Elizabeth  Railway  and  Coal  Co.,  In  re;  Yuill 
v.  Greymouth- Point  Elizabeth  Bailway  and 
Coal  Co.,  73  L.  J.  Ch.  92;  [1904]  1  Ch.  32; 
11  Manson,  85— Farwell,  J. 

Flduoiary  Position— Purchase  of  Shares  from 
Shareholder  — Kon-diselosnre.]  —  Shareholders 
asked  the  secretary  of  the  company  to  find  a 
purchaser  for  their  shares  in  the  company.  The 
shareholders  caused  an  independent  valuation 
of  their  shares  to  be  made  by  competent  per- 
sons. The  shares  were  bought  by  the  chairman 
of  directors  of  the  company,  and  transferred  to 
him  and  to  his  two  nominees.  At  the  time  of 
the  sale  negotiations  were  proceeding  between 
the  chairman  of  directors  and  a  third  party 
with  a  view  to  ascertain  the  terms  upon  which 
the  undertaking  of  the  company  would  be  sold, 
a  transaction  within  the  powers  of  the  directors 
by  the  constitution  of  the  company.  Neither 
friebud  nor  any  other  malpractice  could  be  im- 
puted to  the  chairman  of  directors : — Held, 
that  the  directors  were  not  precluded  from 
purchasing  the  shares,  and  that  the  sale  and 
purchase  could  not  be  set  aside.  Perdval  v. 
Wright,  71  L.  J.  Ch.  846;  [1902]  2  Ch.  421 ;  51 
W.  R.  31 ;  9  Manson,  443-Swinfen  Eady,  J. 

Stamped  Proxies— Perm  of  Proxy— Canvassing 
for  Votes.] — A  company  may  legitimately  do, 
and  pay  out  of  its  assets  for,  all  such  acts  as 
are  reasonably  necessary  for  procuring  its 
members  to  express  their  views  upon  any 
question  affecting  the  management  of  the 
company's  affairs.  Peel  v.  London  and  North- 
western Railway  (No.  1),  76  L.  J.  Ch.  152; 
[1907]  1  Ch.  5;  95  L.  T.  897;  14  Manson,  30; 
23  T.  L.  R.  85— C.A. 

Directors  of  a  railway  company,  previously  to 
a  half-yearly  meeting  of  stockholders  at  which 
a  discussion  was  about  to  arise  on  certain 
questions  of  policy  renting  to  the  management 
of  the  railway,  on  which  there  was  a  difference 
of  opinion  between  the  directors  and  certain 
stockholders,  sent  out  circulars  stating  their 
case,  and  printed  and  stamped  proxy  papers 


with  the  names  of  three  of  the  directors 
printed  thereon,  and  stamped  envelopes  for 
the  return  thereof.  They  also  caused  some  of 
the  officers  of  the  company  to  interview 
certain  of  the  stockholders  with  the  view  of 
obtaining  their  votes  in  support  of  the  direc- 
tors' policy  '.—Held,  that  the  directors  had  the 
right  and  duty  of  putting  before  the  stock- 
holders what  they  believed  to  be  the  right 
policy  in  the  interests  of  the  company,  and 
after  giving  the  necessary  information  might 
send  out  stamped  proxy  papers  with  the  return 
postage  thereof,  and  endeavour  to  obtain  the 
stockholders*  support,  and  might  pay  for  the 
expenses  so  incurred  out  of  the  company's 
funds.  Decision  of  Kay,  J.,  in  Studdert  v. 
Orosvenor  (55  L.  J.  Ch.  689;  33  Ch.  D.  528),  so 
far  as  it  was  to  the  contrary  effect,  overruled. 
lb. 

Interim  Directors  of  Bailway  Company  Con- 
tinuing in  Office— Power  to  Bind  Company.]— 
An  act  was  obtained  in  1896  for  the  incorpora- 
tion of  a  railway  company  which  (inter  alia) 
enacted  that  the  first  directors  should  be  four 
persons  named  and  three  others  to  be  nomi- 
nated by  them ;  that  these  directors  should  hold 
office  until  the  first  meeting  of  shareholders, 
which  was  directed  to  be  held  six  months  after 
the  passing  of  the  Act ;  and  that  the  qualifica- 
tion of  a  director  should  be  a  holding  of  fifty 
shares.  In  1900  the  undertaking  was  aban- 
doned, no  capital  having  been  subscribed  and 
no  shares  issued.  The  board  was  not  filled  up, 
the  only  acting  directors  being  the  four  persons 
named  by  the  Act.  In  an  action  for  the 
distribution  of  the  parliamentary  deposit,  which 
was  the  only  asset  of  the  company,  several 
persons  who  had  been  employed  by  the  com- 
pany after  its  incorporation,  both  before  and 
after  the  lapse  of  the  six  months,  claimed  as 
creditors  of  the  company.  The  depositors  dis- 
I  puted  these  claims  on  the  ground  that  there 
I  never  had  been  a  legally  constituted  board 
I  which  had  authority  to  bind  the  company: — 
Held,  that  so  long  as  the  four  directors  named 
had  not  been  superseded  by  the  appointment  of 
new  directors,  and  professed  to  represent  the 
company  as  directors,  they  had  power  to  bind 
the  company  in  a  question  with  the  public. 
Muiry.  Forman's  Trustees,  5  F.  546— Ct.  of  Sess. 

Validation  of  Acts  Done  Irregularly  as 
Directors.]— By  a  company's  articles  it  was 
provided  that  all  acts  done  by  any  person 
acting  as  a  director  should,  notwithstanding 
that  it  might  be  afterwards  discovered  that 
there  was  some  defect  in  the  appointment  of 
such  person,  be  valid  as  if  such  person  was 
duly  qualified  to  be  a  director.  A  person  bona 
fide  believing  that  he  was  entitled  to  act  as 
a  director  of  the  company,  although  legally  he 
was  not  so  entitled,  caused  a  notice  to  be  sent 
out  convening  a  meeting  of  the  shareholders  in 
the  company  :—fl«W,  that  the  notice  which 
was  subsequently  adopted  by  another  director 
was  validated  by  the  article  in  question. 
Transport,  Lim.  v.  Schonberg,  21  T.  L.  R.  305 
— Warrington,  J. 

Acts  Done  as  Director  after  Vacation  of  Office- 
Validation— Articles  of  Association— Constrao- 
tion.]— One  of  the  articles  of  association  of  a 
company  incorporated  tmder  the  provisions  of 
the  Companies  Acts,  1862  to  1893,  provided, 
*•  all  acts  done  at  any  meeting  of  the  directors 
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or  of  a  committee  of  such  directorg  or  by  any 
person  acting  as  such  director,  shall,  notwith- 
standing that  it  shall  afterwards  be  discovered 
that  there  was  some  defect  in  the  appointment 
of  such  directors,  or  committee  or  person  acting 
as  aforesaid,  or  that  they  or  any  of  them  were 
disqualified,  be  as  valid  as  if  every  such  person 
had  been  duly  appointed  and  was  qualified  to 
be  a  director": — Held,  that  the  provisions  of 
this  article  and  of  section  67  of  the  Companies 
Act,  1862,  validated  the  acts  of  a  person  bona 
fide  acting  as  director  who  had  been  originally 
appointed  a  director,  but  had  vacated  his  ofiice, 
according  to  the  constitution  of  the  company, 
on  his  appointment  as  secretary  thereof,  where 
the  fact  had  been  overlooked.  Dawson  v. 
African  Consolidated  Land  and  Trading  Co. 
(67  L.  J.  Ch.  47;  [1898]  1  Ch.  6)  followed. 
British  Asbestos  Co.  v.  Boyd,  73  L.  J.  Ch.  31 ; 
[1903]  2  Ch.  439;  88  L.  T.  763 ;  51  W.  R.  667— 
Far  well,  J. 


(d)  Liability, 

{See  now  the  Companies  Act,  1907,  s.  32, 
enabling  the  Court  to  relieve  directors  where  they 
have  acted  •*  honestly  and  reasonably.") 

BaUanee  of  Direetor  on  Of&cen  of  Ck>mpaii7— 
Extent  of  Direetor's  Besponsibilitief .]  —  The 
director  of  a  company  is  bound  to  give  his 
attention  to  the  matters  brought  before  him 
at  meetings  of  the  board,  and  to  exercise  his 
judgment  as  a  man  of  business  upon  them.  In 
the  absence  of  ground  for  suspicion  he  is  en- 
titled to  rely  upon  the  judgment,  information, 
and  advice  of  the  officials  of  the  company,  and 
is  not  bound  to  examine  entries  in  the  com- 
pany's books,  but  is  entitled  to  rely  on  the 
examination  of  those  whose  special  duty  it  is  to 
attend  to  such  details.  Dovey  v.  Cory,  70  L.  J. 
Ch.  753;  [1901]  A.  C.  477;  85  L.  T.  257;  50 
W.  R.  65 ;  8  Manson,  346— H.L.  (E.) 

It  is  not  the  function  of  any  tribunal  to  for- 
mulate precise  rules  for  the  guidance  or  em- 
barrassment of  business  men  in  the  conduct  of 
business  affairs,  but  to  deal  with  each  particular 
case  on  its  own  facts  and  circumstances.    lb, 

A  director  who  attends  meetings,  makes 
enquiries,  is  assured  by  the  officials  that  pro- 
vision has  been  made  for  bad  debts  and  believes 
such  assurances,  and  examines  such  matters  as 
are  brought  before  him  in  the  ordinary  course 
of  business,  cannot  be  made  liable  in  the  liqui- 
dation of  the  company  in  respect  of  losses 
incurred  by  improper  credits  to  directors  and 
customers  or  the  payment  of  dividends  out  of 
capital.    lb. 

Oondnet  of  Offioers— Liquidation  of  Bank 

— Alleged  ITegligenee.] — In  the  liquidation  of  a 
company  a  director  cannot  be  made  personally 
liable  on  the  ground  that  he  has  trusted  the 
regularly  authorised  officers  of  the  company 
and  has  failed  to  detect,  and  been  misled  by, 
misrepresentation  or  concealment  by  such 
officers  when  there  was  no  reason  for  doubting 
their  fideUty.  Dovey  v.  Cory  (70  L.  J.  Ch.  753 ; 
[1901]  A.C.  477)  followed.  Prifontaine  v. 
Orenier,  76  L.  J.  P.C.  4;  [1907]  A.C.  101;  95 
li.  T.  623;  13  Manson,  401;  23  T.  L.  R.  27— 
P.C. 

VOL.   I. 


The  respondent  was  president  of  a  bank 
which  became  insolvent,  and  was  specially 
remunerated  for  his  services.  The  shareholders 
at  the  annual  general  meeting  appointed  three 
of  their  number  to  constitute  a  board  of  audit 
to  look  into  the  operations  of  the  bank,  to 
examine  its  books  and  papers,  and  to  report 
thereon,  but  these  had  failed  to  discover  the 
irregularities  which  caused  the  failure  of  the 
bank: — Held,  that  the  respondent  was  not 
personally  liable  for  the  loss  sustained  by  the 
bank.    lb. 

mstakoi  of  Judgment.]— Ptff  LnmLEY,  M.R., 
and  Collins,  L.J. — If  directors  act  within 
their  powers  and  with  such  care  as  is  reason- 
ably to  be  expected  from  them,  having  re- 
gard to  their  knowledge  and  experience,  and  if 
they  act  honestly  for  the  benefit  of  the  com- 
pany which  they  represent,  they  discharge  both 
their  legal  and  eqmtable  dut^  to  the  company, 
and  will  not  be  Uable  for  mistakes  or  errors  of 
judgment  committed,  even  though  such  mis- 
takes or  errors  affect  the  relations  of  their  com- 
pany to  another  company  of  which  they  are 
also  members,  and  though  the  interests  of  the 
two  companies  may  conflict.  Lagunas  Nitrate 
Co.  V.  Lagunas  Nitrate  Syndicate,  68  L.  J.  Ch. 
699 ;  [1899]  2  Ch.  392 ;  81  L.  T.  334 ;  48  W.  R.  74  ; 
7  Manson,  165— C.A. 

Mifttatemontf  in  B«port.]— Where  a  director 
joins  in  a  statement  in  a  report  that  due 
provision  has  been  made  for  bad  and  doubt- 
ful debts  before  the  declaration  of  a  dividend, 
which  is  untrue,  or  makes  other  untrue  repre- 
sentations as  to  the  condition  of  the  company, 
he  will  not,  if  he  makes  the  statements  honestly 
believing  them  to  be  true,  and  took  such  care 
to  ascertain  their  truth  as  was  reasonable  at 
the  time,  be  held  liable  for  the  consequences 
of  his  misstatements  on  the  ground  either  of 
fraud  or  negligence.  He  will  not  be  held  liable 
for  negligence  in  trusting  the  officers  of  the 
company  not  to  conceal  what  it  was  their  duty 
to  report  to  him,  if  he  has  no  suspicion  that 
anything  is  wrong,  although  he  might  have 
discovered  that  he  was  being  deceived  by  the 
officers. 

Where  after  the  resignation  of  a  director  his 
name  appears  as  that  of  a  director  in  a  report 
issued  to  the  shareholders,  but  he  took  no  part 
in  drawing  up  the  report  or  in  recommending 
the  dividend  then  proposed  to  be  paid,  he  wiU 
not,  even  if  he  was  aware  of  his  name  being 
on  the  report,  be  Uable  in  respect  of  the  state- 
ments  in  the  report,  or  the  recommendation  of 
the  dividend. 

The  principles  laid  down  in  Lagunas  Nitrate 
Co.  V.  Lagunas  Syndicate  (68  L.  J.  Ch.  699 ; 
[1899]  2  Ch.  392)  and  Denham  A  Co.,  In  re  (25 
Ch.  D.  752)  appbed.  National  Bank  of  Wales,  In 
re,  Cory's  Case,  68  L.  J.  Ch.  634 ;  [1899]  2 
Ch.  629;  81  L.  T.  363;  48  W.  R.  ,99— C.A. 
And  see  Dovey  v.  Cory  (supra). 

Vrandnlont  TransfSar  of  Bosineit  to  Oompanj 
— AToidaneo  by  Tmstee— CtonTonion — WalTor 
of  Tort — ^Account.]— Where  in  the  case  of  a 
conversion  by  two  joint  tort-feasors,  one  of 
whom,  as  between  themselves,  has  acted  as 
principal  and  one  as  agent,  the  injured  party 
elects  to  waive  his  remedy  for  damages 
against  the  agent  and  to  proceed  against  him 
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by  way  of  account,  the  injured  party  is  entitled 
to  demand  from  such  agent  an  account  of  so 
much  of  the  converted  property,  or  of  its  pro- 
ceeds, as  may  still  be  actually  remaining  in  his 
hands  at  the  time  of  taking  the  account.  But 
he  is  not  entitled  to  demand  an  account  of  so 
much  of  the  converted  property,  or  of  its  pro- 
ceeds, as  such  agent  has  duly  handed  over,  in 
the  course  of  his  agency,  to  his  principal.  Ely^ 
In  re ;  Trustu,  ex  parte,  48  W.  R.  693— O.A. 
Afarming,  82  L.  T.  601— D. 

Partner  or  Shareholder  in  Concern  Contract- 
ing with  Company— Profit  Acquired.]— Articles 
of  association  of  a  company  provided  that 
the  rules  therein  oontcdned  as  to  the  vaca- 
tion of  the  office  of  a  director  if  he  was 
concerned  in  the  profits  of  any  contract  with 
the  company  without  setting  forth  in  writing 
the  nature  of  his  interest  should  be  subject  to 
the  exception  that  "no  director  shall  vacate 
his  office  by  reason  of  his  being  a  member  of 
any  .  .  .  company,  or  partnership  which  has 
entered  into  contracts  with,  or  done  any  work 
for,  the  company ;  or  by  reason  of  his  being 
interested,  either  in  his  individual  capacity  or 
as  a  member  of  any  company  ...  or  partner- 
ship, in  any  adventure  or  undertaking  in  which 
the  company  may  also  have  an  interest,**  with  a 

E revision  in  respect  of  voting  which  prevented 
is  vote  being  counted  in  such  a  case : — Held^ 
that,  having  regard  to  the  above  article,  a 
director  was  not  liable  to  account  for  profits 
arising  out  of  contracts  with  another  company 
or  partnership  in  which  he  was  a  shareholder  or 
partner  to  the  knowledge  of  the  company. 
Decision  of  Lord  Hathebley,  L.G.,  in  Im- 
perial Mercantile  Credit  AssocieUion  v.  Coleman 
(40  L.  J.  Ch.  262;  L.  R.  6  Oh.  658)  followed. 
Costa  Bica  Railway  v.  Forwood,  70  L.  J.  Ch. 
886 ;  [1901]  1  Ch.  746 ;  84  L.  T.  279;  49  W.  R. 
837 ;  8  Manson,  374— C.A. 

Coetc  of  Litigation— XiffSMtcance  not  Causing 
Monetary  Loss.]— J.,  M.,  and  I.  were  directors 
of  a  joint-stock  company  which  was  being 
wound  up  voluntarily.  Li  the  course  of  the 
liquidation  it  appeared  that  cheques  signed  by 
J.  and  M.  had  been  drawn  against  the  bank  ac- 
count of  the  company  for  purposes  in  which 
I.  alone  was  interested,  but  that  on  the  whole 
account  lodgments  had  been  made  by  I.  to  the 
credit  of  the  company  to  an  amount  larger  than 
the  sums  drawn  out  upon  the  cheques  so  signed 
by  J,  and  M.  On  a  summons  by  the  liquidator 
under  section  165  of  the  Companies  Act,  1862, 
to  determine  whether  these  sums  had  been  ex- 
pended uUra  viree  and  in  breach  of  trust  and,  if 
so,  that  the  director  should  repay  the  said  smns, 
it  was  found  that  no  money  loss  had  been  sus- 
tained by  the  company,  but  the  Court  decided 
that  the  directors  were  guilty  of  gross  neglect 
and  breach  of  duty,  and  that  such  neglect  and 
breach  of  duty  were  the  cause  of  the  htigation, 
and  ordered  that  the  directors  should  pay  the 
cost  of  the  summons  and  enquiry : — Held,  that 
the  Court  had  jurisdiction  to  make  the  order 
that  the  directors  should  pay  the  costs,  although 
the  claim  of  the  liquidator  for  repayment  of 
money  had  failed.  Irekmd  d  Co,,  In  re,  [1905] 
1  Ir.  R.  133— C.A. 

Purchase  of  Property  by  a  Director  and  Be- 
sale  at  a  Profit  to  the  Company.]— When  a 
director,  not  purporting  to  act  on  behalf  of  the 


company,  buys  a  property  which  he  sells  again 
at  an  ejdianced  price  to  the  company,  he  is,  in 
accordance  with  the  principles  laid  down  in 
New  Sombrero  Phosphate  Co,  v.  Erlanger  (48 
L.  J.  Ch.  73 ;  8  App.  Cas.  1218),  under  no  obli- 
gation to  account  to  the  company  for  the  profits 
so  made.  Burland  v.  Earle,  71  L.  J.  P.O.  1 ; 
[1902]  A.C.  83;  85  L.  T.  553;  60  W.  R.  241; 
9  Manson,  17— P.O. 

(e)  Fraud, 

Prandnlent  Balance-sheets  —  Director — Pro- 
secution at  Xzpense  of  Assets— Discretion  of 
Court— PrinciplM   on  which   Bxercised.]  —  In 

determining  whether  the  Court  should  under 
section  167  of  the  Companies  Act,  1862,  direct 
a  criminal  prosecution  at  the  expense  of  the 
assets  of  a  company  in  course  of  winding-up 
the  Court  must  consider,  first,  whether  a  prima 
facie  case  for  conviction  is  made  out ;  and  if  it 
is  satisfied  on  this  head,  it  must  not  allow  a 
prosecution  to  be  instituted  for  the  personal 
profit  or  to  satisfy  the  vengeance  of  those 
desiring  a  prosecution,  but  must  enquire 
whether,  if  the  persons  at  whose  expense  the 
prosecution  would  be  instituted  were  not  a 
class  but  a  single  person — an  upright  and 
honest  man  desirous  as  a  good  citizen  to  do  his 
duty  to  the  State — he  would  think  it  his  duty 
to  prosecute  at  his  own  expense.  If  that  ques- 
tion be  answered  in  the  affirmative,  a  proeecu- 
tion  ought  to  be  directed  at  the  expense  of  the 
assets,  notwithstanding  the  dissent  of  members 
of  the  class,  at  any  rate  if  a  substantial  majority 
of  the  class  desire  a  prosecution.  London  and 
Olobe  Finance  Corporation,  In  re,  72  L.  J.  Ch. 
368 ;  [1903]  1  Ch.  728;  88  L.  T.  194 ;  61  W.  R. 
661 ;  10  Manson,  198— Buckley,  J. 

Observations  upon  the  weight  to  be  attached 
to  the  fact  that  the  Attomey-Gkneral  has 
already  refused  to  direct  a  prosecution  by  the 
Public  Prosecutor.    lb. 

Advance  out  of  Funds  of  Company  on  Fraudu- 
lent Misrepresentations  of  Director— Insufficient 
Security — Measure  of  Damages.] — Where  the 
directors  of  the  plaintifi  company  had  been 
induced  by  the  fraudulent  misrepresentations 
of  the  defendant,  who  was  one  of  their  number, 
to  make  an  advance  out  'of  the  funds  of  the 
plaintiff  company  on  the  security  of  a  second 
debenture  issued  by  another  company  in  which 
the  defendant  was  personally  interested,  and 
in  the  result  the  debenture  proved  to  be  an 
insufficient  security,  so  that  loss  was  oocasioned 
to  the  plaintiff  company,  it  was  held  that  the 
measure  of  damages  to  which  the  plaintiff 
company  was  entitled  was  the  difference 
between  the  money  advanced  by  it  and  the 
value  of  the  debenture  at  the  date  of  issue. 
Exploring  Land  and  Minerals  Co»  v.  Kolck- 
mann,  94  L.  T.  234^-C.A. 


(f)  Misfeasance, 

IQsapplication  of  Company's  Funds  —  Agree- 
ment among  Directors  not  to  Enquire  as  toPriee 
Paid  for  each  Business  Sold  to  C<nnpany— Untrue 
Statements.] — Directors  who  purposely  abstain 
from  making  enquiries,  in  pursuance  of  an 
understanding  between  them  to  that  effect,  into 
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the  priceR  being  paid  to  each  other  for  pro- 
perties sold  to  the  company  are  guilty  of  a  gross 
dereliction  of  duty;  and  when,  under  such  cir- 
cumstances, they  put  forward  a  statement  in  a 
prospectus  as  to  the  bases  upon  which  the 
prices  have  been  arrived  at,  which  is  untrue 
in  fact,  they  are  liable,  in  an  action  of  deceit, 
for  a  representation  untrue  in  fact  and  made 
recklessly,  careless  whether  it  be  true  or  false. 
A  person  who  makes  a  statement  under  such 
circumstances  can  have  no  real  belief  in  the 
truth  of  what  he  states.  CocUs  v.  Crossland^ 
20  T.  L.  R.  800— Swinfen  Eady,  J. 

Bona  Ada  Distribution  of  Capital  Sum 

amongst  Shareholders — ^Baeovery  by  laqnidator 
firom  IHreetors— Bight  to  Baeoyer  from  Share- 
holders.]— ^The  directors  of  a  limited  company 
by  agreement  with  the  shareholders  in  igood 
faith  distributed  a  capital  sum,  as  such,  amongst 
them,  the  company  at  that  time  having  no  debts. 
Subsequently  a  winding-up  order  was  made 
against  the  company  and  the  liquidator  re- 
covered from  the  directors  the  whole  sum  so 
distributed : — Held^  that,  as  the  payment  by  the 
directors  to  the  liquidator  was  compulsory  and 
in  relief  of  an  existing  liability  on  the-  part  of 
the  shareholders,  and  as  the  illegality  of  the 
distribution  did  not  render  the  directors  and 
shareholders  joint  tort-feasors,  the  directors 
were  entitled  to  recover  from  each  shareholder 
the  part  of  the  sum  which  had  been  paid  to 
him.  Moxham  v.  Gra/nt,  69  L.  J.  Q.B.  97; 
[1900]  1  Q.B.  88;  7  Manson,  66— O.A.  Affirm- 
ing, 81  L.  T.  481 ;  48  W.  R.  130— Lord  Russell 
of  Killowen,  O.J, 

Wrongful   Appropriation   of    Shares  — 

Xeasure  of  Bamages— Highest  Market  Valne.] — 
Although  it  is  a  general  rule  that  wrongdoing 
directors  wiU  be  held  liable  for  any  property 
of  the  company  which  has  wrongfully  come  to 
their  hands,  its  value  being  fixed  at  the  highest 
possible  prioe  it  has  ever  attained,  yet  in  the 
case  of  a  large  number  of  shares  wrongfully 
allotted  to  directors  they  will  not  be  held  liable 
for  the  highest  market  value  the  shares  have 
ever  reached  when  sold  in  smaU  lots,  if  it 
appears  that  if  a  large  number  of  shares  had 
been  thrown  on  the  market  at  the  same  time, 
the  price  would  have  been  substantially  lowered. 
Shaw  y.  Holland,  69  L.  J.  Ch.  621 ;  [1900]  2  Ch. 
305;  82  L.  T.  782;  48  W.  R.  680;  7  Manson, 
409— C.A. 

Breach  of  Trust— Ultra  Vires— Parties  to 

Su^—Laohes— Statute  of  Limitations— Trustee 
Aot,  1888.]— In  July,  1890,  the  plaintiffs  con- 
tracted with  the  Railways  and  General  Company, 
Lim.,  for  the  sale  of  certain  stock  in  the  Wrex- 
ham, Mold,  and  Connah's  Quay  Railway.  The 
real  purchaser,  however,  was  the  Manchester, 
Sheffield,  and  Lincoln  Railway,  and  the  money 
was  paid  by  that  company  in  two  sums,  the  larger 
on  August  5,  and  the  smaller  on  October  10, 
1890.  These  payments  were  then  uUra  vires. 
But  by  their  Act  of  1891  they  were  authorised 
to  subscribe  towards  the  undertaking  of  the 
Wrexham  Company,  and  to  hold  shares  therein, 
and  a  resolution  authorising  the  Manchester 
Company  to  so  subscribe  was  agreed  to  the  day 
after  the  Act  passed.  The  books  of  the  Man- 
chester Company  did  not  accurately  represent 
the  facts.    The  writ  was  issued  on  August  6, 


1896,  claiming  against  three  of  the  directors 
repayment  to  the  company  of  these  sums:— 
Heldt  fira^t  that  the  purchase  was  not  a  sub- 
scription within  the  meaning  of  the  Act  of  1891, 
and  was  therefore  ultra  vires;  secondly,  that 
as  to  the  larger  sum,  the  writ  not  having  been 
issued  within  six  years  and  no  fraud  being 
alleged,  the  Statute  of  Limitations  afforded  a 
good  defence;  thirdly,  that,  as  to  the  smaller 
simi,  the  evidence  shewed  that  the  plaintiffs 
had  purchased  shares  to  enable  them  to  bring 
the  action,  and  that  they  were  aware  of  the 
purchase  by  the  Manchester  Company  before 
October,  1890,  and  that,  under  the  circum- 
stances, therefore,  the  action  ought  to  have 
been  brought  by  the  company  and  not  by  the 
plaintiffs.  Action  accordingly  dismissed  with 
costs.  WhiUoam  v.  Wathin,  78  L.  T.  188— 
Stirling,  J. 

Payment  of  Bividends  out  of  Capital— Biyi- 
dends  Paid  out  of  Ezoess  of  Annual  Beeeipts  otot 
Outgoings— Losses  Charged  against  Capital.]— 
There  is  no  law  which  prohibits  a  limited  com- 
pany, even  a  limited  oanking  company,  from 
paying  dividends  unless  its  paid-up  capital  is 
kept  intact.  Consequently,  where  directors 
declare  dividends  out  of  the  excess  of  the 
receipts  over  the  outgoings  in  each  year,  with- 
out making  provision  for  losses  in  previous 
years,  although  such  a  mode  of  procedure  may 
ultimately  exhaust  the  paid-up  capital  and 
may  be  an  improper  mode  of  conducting  busi- 
ness, the  dividends  cannot  be  said  to  have  been 
paid  out  of  capital,  and  the  directors  cannot  be 
held  liable  on  that  ground.  The  principle  of 
Lee  V.  Neuchatel  Asphalte  Co,  (58  L.  J.  Ch. 
408 ;  41  Ch.  D.  1)  and  Vemer  v.  General  and 
Commercial  Investment  Trust  (63  L.  J.  Ch.  456 ; 
[1894]  2  Ch.  239)  applied.  National  Bank  of 
WaleSj  In  re ;  Cory's  Case,  68  L.  J.  Ch.  634 ; 
[1899]  2  Ch.  629;  81  L.  T.  363;  48  W.  R.  99 
—C.A. 

Excluding  cases  where  payments  are  ob- 
viously improperly  charged  against  capital  so 
as  to  swell  the  apparent  profits,  what  losses 
can  be  properly  charged  to  capital  and  what  to 
income  is  a  matter  for  business  men  to  deter- 
mine, and  there  is  no  hard-and-fast  legal  rule 
on  the  subject.    Ih, 

Bight  of  Liquidator  to  Beoorer.]— There  is 

nothing  to  prevent  a  liquidator  recovering  divi- 
dends  improperly  paid  out  of  capital,  although 
it  is  not  shewn  that  the  company  is  insolvent 
as  regards  creditors.    lb. 

Payment  of  Biyidend  out  of  Assets— Appreeia- 
tion  of  Assets— intra  Vires.]  —  A  new  com- 
pany purchased  the  assets  of  an  old  company, 
and  there  was  included  in  such  assets  a  debt, 
then  considered  valueless,  due  to  the  old  com- 
pany. For  some  time  this  debt  was  treated  as 
of  no  value  in  the  new  company's  annual 
accounts,  but  ultimately  it  was  paid  in  full : — 
Held,  on  motion  for  injunction  by  a  shareholder, 
that  the  company  ought  to  be  restrained  from 
distributing  the  amount  so  received  as  dividend 
except  with  reference  to  the  other  business  or 
assets  of  the  new  company.  Foster  v.  New 
Trinidad  Lake  ^Asphalte  Co.,  49  W.  R.  119— 
Byrne,  J. 

Besolution  of  Board  to  Pay  Interim  Dividend— 
12—2 
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ProAtf  not  Eanud—Bireetort  Preient  at  Board 
MMting  Oonflnning  Xiiintot  of  Preriooi  Moot- 
lag,  inclnding  Besolntion  to  Pay  DiTidond— 
LiabiUty  for  Aoti  of  Oo-diroetorf .]  —  By  the 
articles  of  a  company  it  was  provided  that 
dividends  were  only  to  be  paid  out  of  profits, 
and  that  the  directors  conld  declare  an  interim 
dividend  as  and  when  necessary.  At  a  board 
meeting  at  which  the  defendant  directors 
were  absent  an  intermin  dividend  was  declared. 
At  the  meeting  of  the  directors  after  this 
dividend  had  been  paid,  at  which  the  defen- 
dant directors  were  present,  the  minutes  of 
the  previous  meeting  were  read,  including  the 
resolution  to  declare  the  interim  dividend. 
The  defendant  directors  did  not  know,  nor  was 
there  anything  to  suggest  to  them,  that  their 
co-directors  had  acted  otherwise  than  properly 
in  declaring  the  dividend.  It  having  been 
found  that  there  had  been  no  profits  made  and 
that  the  dividend  had  been  paid  out  of  capital, 
the  defendant  directors  were  sued  for  the 
return  of  the  dividends  they  had  received : — 
Heldf  that  by  merely  taking  part  in  confirming 
the  resolution  of  the  board  meeting  at  which 
they  were  not  present  they  did  not  make  them- 
selves responsible,  and  having  received  the 
monev  innocently  they  were  not  liable  to  re- 
fund It.  Lucas  V.  Fitzgerald,  20  T.  L.  R.  16— 
I^rd  Alverstone,  C.J. 

Seeret  Proflta— Agreement  by  Direotor  with 
Xanagen  to  Share  Bonoi.]  —  A,  one  of  the 
directors  of  a  company,  entered  into  an  agree- 
ment with  the  managers  of  the  company  to  the 
effect  that  if  the  managers  should  receive  a 
bonus  of  700^  from  the  company  on  the  sale 
of  its  business,  A  should  receive  2001.  from  the 
managers.  The  managers  having  received  the 
bonus  of  700^.,  and  refused  to  pay  the  2002.,  A 
sued  them  for  same : — Held,  that  the  contract 
was  illegal  and  could  not  be  enforced.  Laugh- 
land  V.  Millar,  Laughland  <&  Co.,  6  F.  413^-Ct. 
of  Sess. 

Agreement  for  Bale  of  Undertaking— 

Ctompenianon  to  Bireotorf— Power  to  Sanetion.l 
— It  is  not  ultra  vires  of  a  company  governed 
by  the  Companies  Clauses  Act,  1845,  to  enter 
into  an  agreement  for  the  sale  of  its  undertaking 
to  another  company  by  reason  of  an  agreement 
providing  for  payment  of  certain  sums  of  money 
by  the  purchaaing  company  to  the  directors 
and  secretary  of  the  selling  company  as  com- 
pensation for  their  not  being  taken  on  to  the 
management  of  the  purchasing  company. 
Southhall  V.  British  Mutual  Life  Assurance 
Soc.  (40  L.  J.  Ch.  97,  698 ;  L.  R.  11  Eq.  66 ; 
L.  R.  6  Ch.  614)  discussed.  Kaye  v.  Croydon 
Tramways  Co.,  67  L.  J.  Ch.  222 ;  [1898]  1  Ch. 
858 ;  78  L.  T.  287 ;  46  W.  R.  405— C.A. 

The  fact  that  the  directors  of  such  a  company 
are  interested  under  a  contract  to  which  their 
company  is  to  be  a  party  does  not  under  section 
85  of  the  Companies  Clauses  Act,  1845,  make 
the  contract  invalid,  and  incapable  of  being 
adopted  by  the  company. 

Per  Vauohan  Williams,  L.J.— If  the  money 
paid  by  the  purchasing  company  to  the  direc- 
tors of  the  selling  company  were  in  fact  a 
bonus  paid  to  them  in  consideration  of  their 
facilitating  the  contract,  it  would  not  be  within 
the  power  of  the  majority  of  the  -shareholders 


of  the  selling  company  to  bind  the  minority  to 
accept  the  contract.    76. 

Votiee  of  Xeeting—Snffleieney— Purpose 

for  whieh  ifA^tiny  Called.] — To  enable  such  a 
company  to  sanction  an  agreement  for  the  sale 
of  its  undertaking,  and  the  compensation  of  its 
directors  and  secretary,  proper  notices  under 
section  71  of  the  Companies  Clauses  Act,  1845, 
of  the  meeting  at  which  such  sanction  is  to  be 
given,  must  be  sent  to  the  shareholders.  A 
notice,  which  says  that  the  meeting  is  to  be 
held  to  consider,  and  if  thought  fit  adopt,  such 
an  agreement,  referring  to  it  simply  as  an  agree- 
ment for  the  sale  of  the  undertaking  and  assets 
of  the  company,  does  not  sufficiently  *'  specify 
the  purpose  for  which  the  meeting  is  cfdled  '* 
withm  the  section.    lb. 

I  Miifea«ance  Summoni — Bamagee— Interest — 
Bednetion  of  Ineome  Tax.]- Where  upon  a  mis- 
feasance  summons  against  a  director  of  a  com- 
pany for  payment  of  dividends  out  of  capital  an 
order  has  been  made  for  the  payment  by  him 
of  a  certain  sum  with  interest  at  a  stated  rate 
by  way  of  damages,  he  Is  not  entitled  to  deduct 
income  tax  from  the  amount  of  the  interest 
payable.  Per  Wright,  J.  National  Bank  of 
Wales,  In  re;  Cory's  Case,  68  L.  J.  Ch.  634-; 
[1899^  2  Ch.  629;  81  L.  T.  863 ;  48  W.  R.  99. 


(g)  Bemuneration. 

Matter  of  Internal  ]lanagement.]—jThe  amount 
of  remuneration  to  be  paid  to  directors  and 
officers  of  a  company  is  one  of  the  internal 
management  of  the  company.  Burland  v. 
EarU,  71  L.  J.  P.C.  1 ;  [1902J  A.C.  83 ;  85  L.  T. 
663 ;  60  W.  R.  241 ;  9  Manson,  17— P.C. 

Profiti— Bemnneration  for  Servieet  Bendeted — 
— Liability  to  Aeeonnt.] — Directors'  fees  are  not 
profits  earned  by  the  use  of  qualification  shares, 
but  are  remuneration  for  services  rendered 
under  contract  between  the  directors  and  the 
company.  Therefore,  where  directors  of  a 
company  become  directors  of  another  company 
for  the  benefit  of  their  own  company,  and  bold 
as  their  qualification  for  directorship  in  that 
other  company  shares  In  it  which  have  been 
purchased  by  their  own  company,  and  their  own 
company  goes  into  liquidation,  the  liquidator 
cannot  make  them  account  in  the  winding-up 
for  directors'  fees  received  by  them  as  direc> 
tors  in  the  other  company.  Dover  Coalfield 
Extension,  Lim.,  In  re,  76  L.  J.  Ch.  434; 
[1907],  2  Ch.  76 ;  96  L.  T.  837 ;  14  Manson,  156 
—Warrington,  J.  Affirmed  [1908]  1  Ch.  65; 
24  T.  L.  R.  62— C.A. 

Qnalifioation— Oontraot  to  Aeoept  QAee.] — 
Where  articles  of  association  of  a  company 
provide  that  the  qualification  of  a  direotor  shall 
be  the  holding  of  shares  of  the  company  of 
the  nominal  amount  of  250Z.,  and  that  a  first 
director  may  act  before  acquiring  his  qualifi. 
cation,  but  shall  in  any  case  acquire  the  same 
within  one  month  from  his  appointment,  and 
unless  he  shall  do  so  shall  be  deemed  to  have 
agreed  to  take  the  said  shares  from  the  com- 
pany, and  the  same  shall  be  forthwith  allotted 
to  him  accordingly,  one  of  the  first  directors 
who  has  not  acquired  his  shares  as  requhred  by 
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the  articles,  but  has  acted  as  a  director,  is 
entitled  to  his  share  of  the  remuneration  pro- 
vided by  the  articles  notwithstanding  the 
absence  of  qualification.  Anglo-Austricm  Print- 
ing and  Publishing  Co.^  In  re;  Isaac* s  Case 
(61  L.  J.  Oh.  481 ;  [1892]  2  Ch.  158),  followed. 
Saltan  v.  New  Beeston  Cycle  Co.  (No.  1),  68  L.  J. 
Ch.  870;  [1899J  1  Ch.  776;  80  L.  T.  621;  47 
W.  R.  462 ;  6  Manson,  238— Cozens-Hardy,  J. 

Apportionment  of  Remuneration.]  —  Where 
articles  provide  that  the  directors  shall  be 
entitled  to  receive  a  certain  sum  "  by  way  of 
remuneration  in  each,  year,'*  no  remuneration 
can  be  claimed  except  for  a  complete  year  of 
service.    lb. 

By  the  articles  of  association  of  a  joint-stock 
company.it  was  provided  as  follows:  "The 
directors  shall  be  paid  out  of  the  funds  of  the 
company  by  way  of  remuneration  for  their 
services  .  .  .  the  sum  of  125/.  per  annum  per 
director  .  .  .  and  the  same  shall  be  divided 
amongst  them  in  such  proportion  and  manner 
as  the  directors  by  agreement  may  determine, 
and,  in  default  of  such  determination,  equally  '* : 
— Heldf  that,  upon  the  true  construction  of  the 
articles,  a  director  who  had  retired  before  the 
end  of  a  complete  year  of  service  was  not  en- 
titled to  claim  any  share  of  the  directors' 
remuneration.  Saltan  v.  New  Beeston  Cycle 
Co.  {No.  1)  (68  L.  J.  Ch.  370;  [1899]  1  Ch 
776)  approved.  Swahey  v.  Port  Darwin  Qold 
Mining  Co.  (1  Megone,  385)  distinguished 
Inman  v.  Ackroyd  and  Best,  70  L.  J.  K.B.  450 , 
[1901]  1  B:.B.  613 ;  84  L.  T.  344 ;  49  W.  R.  369 ; 
8  Manson,  291— C.A. 

*<To  be  paid  at  inoh  times  aa  the  direoton 
maj  determine  "  — Oondition  Preoedent.]— The 
articles  of  association  of  a  company  provided 
for  payment  of  directors'  fees  in  these  terms : 
"  The  directors  shaU  be  allowed  to  receive  as 
a  remuneration  for  their  services,  and  there 
shall   be   allowed   to  them  out  of  the  funds 

of  the  company the  sum  of  200Z.  per 

annum  each  ...  to  be  paid  at  such  times  as 
they  may  determine  .  .  ." : — Held,  that  it  was 
a  condition  precedent  to  the  right  of  a  director 
to  remuneration  that  the  time  for  payment 
should  have  been  determined  by  the  directors. 
Nell  V.  Atlanta  Qold  and  Silver  Consolidated 
Mines  fll  Times  L.  R.  407)  commented  on. 
Caridad  Copper-Mining  Co.  v.  Swallow,  71 
L.  J.  K.B.  601 ;  [1902]  2  K.B.  44 ;  86  L.  T.  699 ; 
50  W.  R.  566 ;  9  Manson,  336— C.A. 

Travelling  Ezpensee.]- A  director  of  a  joint- 
stock  company  who  is  paid  for  his  services  has 
no  right,  in  the  absence  of  special  circum- 
stances, to  be  paid  hisr  expenses  of  travelling  to 
and  from  board  meetings  out  of  the  company's 
funds,  unless  such  payment  is  authorised  by 
the  instrument  which  regulates  the  company  or 
by  the  shareholders  at  a  properly  convened 
meeting,  and,  in  the  absence  of  such  authority 
or  special  circumstances,  a  resolution  of  the 
directors  giving  their  travelling  expenses  to  all 
the  directors  is  bad.  Young  v.  Naval  and 
Military  and  Civil  Service  Co-operative  Society 
of  South  Africa,  74  L.  J.  K.B.  302;  [1906]  1 
K.B.  687 ;  92  L.  T.  458 ;  53  W.  R.  447 ;  12 
Manson,  212 ;  21  T.  L.  R.  293— Farwell,  J. 

Special  Remuneration  of  Direetort  for  Extra 


Serrioes  —  Capital  Outlay— Artielei  of  Asiooia- 
tion.] — One  of  the  articles  of  association  of  a 
company  provided  that,  if  any  of  the  directors 
shoiQd  be  called  upon  to  perform  extra  services 
on  behalf  of  the  company,  the  directors  or 
the  company  might  remunerate  him  or  them 
by  a  fixed  sum  or  by  a  percentage  of  profits  or 
otherwise  as  might  be  determined.  By  another 
article  the  directors  were  empowered  to  give 
to  any  director  a  commission  or  a  fixed  sum  on 
any  particular  business  or  transaction,  or  a 
share  in  the  general  profits  of  the  company, 
which  should  be  treated  as  working  expenses 
or  capital  outlay  of  the  company.  The  com- 
pany in  general  meeting  passed  a  resolution  to 
pay  to  each  of  the  directors  for  their  services 
in  effecting  the  sale  of  the  company's  business 
to  another  company  the  sum  of  2502.  as  a  com- 
mission or  fixed  sum  to  be  treated  as  capital 
outlay: — Held,  that  the  sums  ought  to  be 
debited  to  profit  and  loss  account,  and  not 
treated  as  a  capital  outlay.  Ashton  v.  Honey, 
23  T.  L.  R.  253— Parker,  J. 

Per  Annum —  Apportionment.]  —  Articles  of 
association  of  a  company  incorporated  under 
the  Companies  Acts,  1862  to  1890,  provided 
that  *'  the  directors  shall  be  paid  out  of  the 
funds  of  the  company  as  follows — namely,  a 
sum  of  150Z.  per  annum  to  the  chairman ;  and 
a  sum  of  1002.  per  annum  to  each  ordinary 
director  by  way  of  remuneration  for  their 
ordinary  services  " : — Held,  that  the  fees  were 
for  a  whole  year's  services,  and  were  not  appor- 
tionable.  Saltan  v.  New  Beeston  Tyre  Co.  (68 
L.  J.  Ch.  370;  [1899]  1  Ch.  775)  considered 
and  applied.  Central  De  Kaap  Qold  Mines, 
In  re,  69  L.  J.  Ch.  18 ;  7  Manson,  82— Wright,  J. 

Proof— Fixed  Amount — ^Debt  Due  to  Member 
of  Company  in  Character  of  ICember.] — Where 
the  articles  of  association  of  a  company  require 
that  the  directors  should  hold  a  certain  share 
qualification  and  prescribe  a  fixed  sum  for  their 
remuneration,  and  the  directors  are  employed 
and  accept  office  on  the  footing  of  such  articles, 
the  articles  become  embodied  in  the  contract 
between  them  and  the  company,  and  in  the 
winding-up  of  the  company  they  are  entitled  to 
rank  with  the  ordinary  creditors  of  the  com- 
pany in  respect  of  any  fees  which  may  be  due 
to  them  at  the  commencement  of  winding-up. 
DaU  <t  Plant,  Lim.,  In  re  (69  L.  J.  Ch.  180 ;  43 
Ch.  D.  255),  followed.  Leicester  Club  and 
County  Racecourse  Co.,  In  re;  Cannon,  ex 
parte  (56  L.  J.  Ch.  206 ;  30  Ch.  D.  629),  dis- 
tinguished. NeiO  British  Iron  Co.,  In  re ; 
Beckwith,  ex  parte,  67  L.  J.  Ch.  164;  [1898]  1 
Ch.  324 ;  78  L.  T.  166 ;  46  W.  R.  376 ;  6  Manson, 
168— Wright,  J. 

Besolution  to  Forego  Peee— Validity.]  —It  is 
open  to  the  directors  of  a  company,  with  regard 
to  remuneration  which  is  not  yet  fully  earned 
by  them,  to  make,  under  the  form  of  a  reso- 
lution passed  by  them  to  renounce  such  remune- 
ration, a  new  contract  with  the  company,  vary- 
ing in  the  aggregate  the  several  contracts  which 
the  directors  have  already  severally  made  by 
accepting  office  as  directors  of  the  company. 
Lambert  v.  Northern  Bailway  of  Buenos  Ayres 
(18  W.  R.  180)  distinguished.  London  a/nd 
Northern  Bank,  In  re ;  McCownelVs  Case,  70 
L.  J.  Ch.  251 ;  [1901]  1  Ch.  728 ;  84  L.  T.  657  ; 
9  Manson,  91— Wright,  J. 


Digitized  by  LjOOQIC 


363 


COMPANY. 


364 


Debenture  -  holder's  Aotion  —  Direeton  Ap- 
pointed Beeeiven—Donble  Bemnneration.] — Two 
of  five  directors  of  a  company  were  appointed 
reoeivers  and  managers  in  a  debenture-holder's 
action : — HeZ(2,  that  they  were  entitled  to  receive 
their  directors'  fees  as  well  as  their  remunera- 
tion as  receivers  and  managers.  South-  Western 
of  VenezuBla  Railway,  In  re,  71  L.  J.  Ch.  407  ; 
[1902]  1  Oh.  701 ;  86  L.  T.  321 ;  60  W.  R.  300 ; 
9  Manson,  193 — Buckley,  J. 

Inoomo  Tax  on  Bireotort'  Feet.] — Where  not 
authorised  by  the  articles  of  association,  the 
payment  by  the  directors  of  the  income  tax  on 
their  fees  out  of  the  company's  funds  is  an 
illegal  payment.  Boschoek  Proprietary  Co.  v. 
Fuke,  76  L.  T.  Ch.  261;  [1906]  1  Ch.  148; 
94  L.  T.  898 ;  64  W.  R.  369— Swinfen  Eady,  J. 


(2)  Manager. 

Beiignation  of  Office  by  Managing  Direetor— 
Withdrawal  before  Aceeptance  —  vacation  of 
Offiee— Artiolet  of  Asiooiation— Oonitniction.] — 
In  the  absence  of  any  provision  making  accept- 
ance of  resignation  necessary,  a  managing 
director  vacates  his  office  on  giving  notice  to 
the  company  of  his  resignation ;  and  he  cannot 
withdraw  ms  resignation  without  the  consent 
of  the  company,  even  if,  under  the  articles  of 
association,  the  vacation  of  office  is  not  to  take 
effect  unless  the  directors  pass  a  resolution  to 
the  effect  that  the  director  has  vacated  his 
office.  Oloasop  v.  Qlossop,  76  L.  J.  Ch.  610 ; 
[1907]  2  Ch.  370;  97  L.  T.  372;  14  Manson,  246 
—Neville,  J, 

Power  of  Tfanaging  Direetor  and  Seoretary  to 
Bind  Company.]— /See  Shabes. 

Pnblioation  of  False  Statementf— Laroeny  Act.] 
— See  Criminal  Law. 


(3)  Secretary. 

Seoretary  Aeting  for  Two  Ctompaniei— Know- 
ledge in  One  Charaeter— Preramption  of  Kotioe 
in  Other  Charaeter.]— Where  a  man  acts  as 
secretary  of  two  companies,  it  is  not  true  as  a 
general  proposition  that  a  fact  which  comes  to 
his  knowledge  as  secretary  of  one  company  is 
notice  to  him  as  secretary  of  the  other  company 
from  the  mere  existence  of  the  common  rela- 
tionship. In  order  to  make  it  notice,  it  must  be 
shewn  that  it  was  his  duty  to  the  first  company 
to  communicate  his  knowledge  to  the  second 
company.  Fenwick,  Stobart  d  Co,,  In  re; 
Deep  Sea  Fishery  Co:s  Claim,  71  L.  J.  Ch.  821 ; 
[1902]  1  Ch.  607 ;  86  L.  T.  198 ;  9  Manson,  208 
— Buckley,  J. 

Votioe  of  Diihononr— Same  Person  Seoretary 
of  Two  Companiet.]— See  Bill  of  Exchange. 


9.  Contracts  by. 

Oontraot  on  Behalf  of  Intended  Oompany— 
Subsequent  Adoption  of  Oontraot  by  Oompany.]— 
— A  company  cannot  by  adoption  or  ratification 
obtain  the  benefit  of  a  contract  purporting  to 
have  been  made  on  its  behalf  before  the  oom- 
pany came  into   existence.     To  obtain   such 


benefit,  a  new  contract  must  be  entered  into  by 
the  company  on  the  terms  of  the  old  contract. 
Kelner  v.  Baxter  (36  L.  J.  C.P.  94 ;  L.  R.  2  C.P. 
174)  approved.  Natal  Land  and  Colonisation 
Co.  V.  Pauline  Colliery  and  Development  Syndi- 
cate, 73  L.  J.  P.C.  22 ;  [1904]  A.C.  120;  89  L.  T. 
678;  11  Manson,  29— P.C. 

Oompany'i  Adoption  of  Contract  made  before 
Pormation.] — ^The  adoption  and  confirmation  by 
directors  of  a  contract  made  before  the  forma- 
tion of  a  company,  by  persons  purporting  to  act 
on  behalf  of  the  company  and  others,  do  not 
create  any  contractual  relation  between  the 
company  and  the  other  parties  to  the  contract, 
or  impose  any  obligation  on  the  company 
towards  such  parties.  Johannesburg  Hotel  Co., 
In  re  (60  L.  J.  Ch.  391 ;  [1891]  1  Ch.  119), 
approved.  North  Sydney  Investment  Co.  v. 
Higgins,  68  L.  J.  P.C.  42 ;  [1899]  A.C.  263 ;  80 
L.  T.  303 ;  47  W.  R.  481 ;  6  Manson,  321— P.C. 

Oontraot  with  Third  Person  for  Intended 
Company — Priyity —  Inferred  Contract — Adop- 
tion—Bight of  Aetion— '*  ProAti  ayailable  for 
diyidend^*— D^reciation  Fund.] —  On  March  3, 
1897,  the  plainti£fs  agreed  with  A.  to  grant  to 
him,  or  to  an  intended  company  (the  defen- 
dants), an  exclusive  licence  to  use  certain 
patents  in  consideration  of  payments  to  be 
made  by  the  company,  when  formed,  of  a  pro- 
portion of  its  **  profits  available  for  dividend  *' 
after  payment  of  a  preferential  cumulative  divi- 
dend of  8  per  cent,  on  a  capital  of  150,000^.,  and 
such  sum  as  the  directors  should  think  fit  had 
been  set  aside  as  a  reserve  fimd.  The  licence 
was  granted  to  A.,  and  on  March  5,  1897,  he 
agreed  to  sell  to  B.,  on  behalf  of  the  proposed 
company,  the  agreement  of  March  3,  and  the 
licence,  and  other  licences,  for  120,000^.  The 
company  was  incorporated  on  March  8,  and 
adopted  the  agreement  of  March  5,  but  the 
licence  was  not  actually  assigned  to  them. 
Their  balance-sheet  of  October,  1899,  shewed 
profits  of  20,000Z.,  and  they  proposed  to  write 
off  3,000^.  against  depreciation  and  towards  the 
ultimate  extinction  of  the  cost  of  the  licences. 
The  action  was  brought  to  test  their  right  to  do 
this : — Held,  first,  that  there  was  no  direct  con- 
tract between  the  plaintiff  company  and  the 
defendant  company  which  would  entitle  the 
plaintiff  company  to  sue  the  defendant  company 
—  Werderman  v.  SociSti  OhUrale  SElec- 
triciU  (19  Ch.  D.  246)  discussed  by  Vauohan 
Williams,  L.J. ;  and  secondly,  that  the  defen- 
dant company  were  justified  in  setting  aside  the 
3,000Z.  out  of  their  income  against  depreciation 
before  ascertaining  the  net  "profits  available 
for  dividend*';   and  even  assuming  that  the 

Slaintiff  company  had  rights  against  the  def en- 
ant  company  under  the  agreement,  there  would 
have  been  no  money  payable  to  the  plaintiff 
company  at  the  time  of  the  action  being  brought, 
and  the  action  must  have  failed  apart  from  the 
question  of  want  of  privity  of  contract.  Bagot 
Pneumatic  Tyre  Co.  v.  Clipper  Pneumatic 
Tyre  Co.,  71  L.  J.  Ch.  168 ;  [1902]  1  Ch.  146 ; 
85  L.  T.  652 ;  50  W.  R.  177 ;  9  Manson,  56— 
O.A. 

Solieitor— Work  done  before  Formation  of 
Oompany— Adoption  of  Work  by  Oompany— Veet 
on    Begistration— Liability   of  Company.]— A 

company  is  under  no  liability  in  equity  to 
pay  for  work  done  before  its  formation  merely 
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because  it  has  adopted  and  derived  benefit  from 
such  work.  Where,  therefore,  solicitors  have 
done  work  in  connection  with  the  formation  of 
a  company  which  is  subsequently  incorporated, 
they  must,  in  order  to  recover  their  costs  of  such 
work  from  the  company,  establish  a  legal  claim 
against  the  company  either  on  their  own  behalf 
or  on  behalf  of  some  person  in  whose  shoes  they 
are  entitled  to  stand.  English  and  Colonial 
Produce  Co.,  In  re,  75  L.  J.  Oh.  881 ;  [1906] 
2  Ch.  435 ;  95  L.  T.  680 ;  22  T.  L.  R.  669— 
C.A. 

Per  Buckley,  J.— They  can,  however,  re- 
cover the  fees  paid  by  them  on  the  registration 
of  the  company,  inasmuch  as  the  company  is 
under  a  statutory  liability  to  pay  the  same.  lb. 

Hereford  and  South  Walee  Waggon  and  En- 
gineering Co.,  In  re  (45  L.  J.  Ch.  461,  463  ; 
2  Ch.  D.  621,  624),  explained  and  dictum  dis- 
cussed.    lb. 

Data  whan  Sntitlad  to  Ck>mmene6  BusinaM— 
Contract!  Pravioos  to  that  Data— Contraati 
*'Froyiiional"  only— Contraats  for  Preliminary 
Ezpansas.]— The  word  ''provisional"  in  sub- 
section 3  of  section  6  of  the  Companies  Act, 
1900,  means  that  the  contracts  made  by  a  com- 
pany before  the  date  at  which  it  is  entitled  to 
commence  business  are  to  be  read  as  if  they 
contained  a  provision  that  they  shall  not  be 
binding  on  the  company  unless  and  untU  it 
becomes  entitled  to  commence  business.  It 
makes  no  difference  whether  a  contract  is  pre- 
liminary or  final  or  one  in  the  course  of  carrying 
on  the  company^s  business ;  and  if  a  company 
never  becomes  entitled  to  commence  busmess 
no  contract  entered  into  by  it  is  binding  on  it, 
and  no  one  can  sue  it  in  respect  of  any  such 
contract.  Otto  Electrical  Manufacturing  Co., 
In  re  ;  Jenhine'  Claim,  75  L.  J.  Ch.  682  ;  [1906] 
2  Ch.  390;  95  L.  T.  141 ;  54  W.  R.  601 ;  13 
Manson,  801 ;  22  T.  L.  R.  678— Buckley,  J. 

Bill  of  Exohanga— Aaaaptanoa— Kama  of  Ck>m- 
pany— Omiuioii  of  Word  ••  Limitad.';]— A  bill 
of  exchange  was  drawn  upon  a  limited  com- 
pany in  its  proper  name,  and  it  was  accepted 
by  two  directors  for  the  company,  the  word 
''limited,"  however,  being  omitted  in  the 
acceptance  owing  to  the  fact  that  the  rubber 
stamp,  by  which  the  words  of  acceptance  were 
impressed  on  the  bill,  was  longer  than  the  part 
of  the  bill  on  which  the  acceptance  was  stamped, 
and  therefore  the  word  "limited"  overlapped 
the  paper.  The  company  did  not  pay  the  bill : — 
Held,  that  the  name  of  the  company  was  "  men- 
tioned "  in  the  bill  in  accordance  with  sections 
41  and  42  of  the  Companies  Act,  1862,  and  that 
the  two  directors  were  not  personally  liable 
thereon.  Dermatine  Co,  v.  Aahtoorth,  21 T.  L.  R. 
510— Ghannell,  J. 

Inyalidity  of  Oontraat  —  Oonsant  Judgment 
Fonndad  on  Oontraat— Eatoppal.]— A  contract 
between  a  railway  company  and  a  contractor, 
on  the  face  of  it  legal  and  regular,  and  ostensi- 
bly for  construction  of  the  line,  but  covering 
payments  which  have  nothing  to  do  with  con- 
struction, is  ultra  vires  and  invalid,  and  a  judg- 
ment obtained  by  consent  in  the  terms  of  suoh 
contract  will  be  set  aside.  Great  North-West 
Central  Bailivay  v.  Charlebois,  68  L.  J.  P.C. 
25  ;  [1899]  A.C.  114;  79  L.  T.  35-P.C. 


Enquiry  directed  of  what  was  due  to  the 
undertaker  in  respect  of  the  construction  and 
equipment  of  the  One.    Ib» 


10.  TOBTS  BY. 

Aation  of  ICalicioiu  Prosaontion.]— 5ee  Mali- 
cious Pboseoutiok. 


11.  Shabes  and  Stock. 

(a)  What  is  a  Share. 

Katnra  of  EOuuras  in  Limited  Company.]— A 
share  in  a  company  is  not  to  be  regarded  as  a 
sum  of  money  settled  subject  to  certain  condi- 
tions contained  in  the  articles  of  association; 
but  is  to  be  rc^c^rded  as  an  interest  in  the  com- 
pany, measured,  it  is  true,  for  the  purposes 
both  of  liability  and  interest,  by  a  certain  sum 
of  money,  but  impressed  also  from  its  inception 
with  the  various  rights  and  liabilities  contained 
in  the  contract  entered  into  by  means  of  the 
articles  of  association  by  all  the  shareholders 
inter  se,  in  accordance  with  section  16  of  the 
Companies  Act,  1862.  Borland's  Trustee  v. 
Steel,  70  L.  J.  Ch.  .51;  [1901]  1  Ch.  279;  49 
W.  R.  la-FarweU,  J. 


(b)  Contract  to  take. 

Appliaation  for  Sharaa  in  Fiotitioas  Kama— 
Estonpal.]— A  person  who  applies  for  and  is 
allotted  shares  under  an  alias  is  estopped  from 
disputing  his  liability  as  a  shareholder. 
Coventry's  Case  (60  L.  J.  Ch.  186;  [1891]  1  Ch. 
202)  distinguished.  Pugh  and  Sharman's  Case 
(41  L.  J.  Ch.  580;  L.  R.  13  Eq.  566)  foUowed. 
Central  Klondyke  Qold-Mining  and  Trading 
Co.,  In  re;  Savigny's  Case,  5  Manson,  336 — 
Wright,  J. 

AppUaation  —  Allotment  —  Withdrawal  of 
AppUeation  —  Baaonftraction  —  Oontribntory— 
Pnrebasa  of  Bnsinaas  of  Another  Company- 
Shares  in  Vaw  Company.]— The  C.  Co.  was  wound 
up  and  its  assets  transferred  to  the  M.  Co.  upon 
the  terms  of  a  reconstruction  agreement,  which 
provided  that  every  member  of  the  C.  Co. 
should  be  entitled  as  of  right  to  receive  two 
shares  in  the  M.  Co.  for  every  share  held  by 
him  in  the  C.  Co.,  subject  to  the  condition  that 
the  M.  Co.  was  not  to  be  bound  to  allot  shares 
to  any  one  to  whom  under  its  articles  of  asso- 
ciation it  could  have  objected  as  transferee,  and 
that  the  liquidators  of  the  C.  Co.  were  to  give 
notice  to  each  member  of  the  C.  Co.  stating 
the  number  of  shares  which  the  member  was 
entitled  to  claim  under  the  agreement.  The 
liquidators  sent  a  notice  to  a  member  of  the 
C.  Co.,  who  on  April  23, 1898,  signed  a  docu- 
ment  addressed  to  the  directors  of  the  M.  Co. : 
**  As  holder  of  five  shares  in  the  C.  Co.  I  claim 
an  allotment  of  ten  ordinary  shares  in  the  M. 
Co.  .  .  .  and  I  hereby  agree  to  accept  such 
shares  and  to  pay  the  further  moneys  payable 
thereon  when  called  upon."  On  July  2, 1898, 
the  member  wrote  to  the  M.  Co.  withdrawing 
his  application,  but,  notwithstanding  this,  the 
shares  were  allotted  to  him: — Held,  that  the 
document  of  April  23, 1898,  was  an  application 
which  could  be  withdrawn  before  acceptance, 
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and  was  not  an  aooeptance  of  a  prior  offer  made 
by  the  M.  Co.,  and  that  the  member  was 
therefore  entitled  to  have  his  name  removed 
from  the  list  of  contributories  of  the  M.  Go. 
Metropolitan  Fire  Insurance  Co.^  In  re;  Wal- 
lace's Case,  69  L.  J.  Ch.  777 ;  [1900]  2  Ch.  671 ; 
83  L.  T.  403 ;  8  Manson,  80— Cozens-Hardy,  J. 

As  to  allotment  by  post,  see  Contract,  col. 
606. 

Oontraet  to  Take  EOuures  in  Consideration  of 
Getting  Sole  Bight  to  Supply  Wine.]— The  plain- 
tiffs agreed  to  take  shares  in  the  defendant 
company  if  they  obtained  the  sole  right  to 
supply  the  company  with  particular  kinds  of 
wine.  They  paid  for  the  shares  in  full : — Held, 
that  the  superadded  contract  did  not  constitute 
a  violation  of  the  principle  that  shares  cannot 
be  issued  at  a  discount.  Servais  Bouchard  v. 
Prince's  HaU  Restaurant,  Lim.,  20  T.  L.  K.  674 
— C.A. 

mitaka  as  to  Company's  Identity— Frandnlent 
Xisrepresentation  of  Company's  Officer— Beetiil- 
oation  after  Oommenoement  of  Winding-up.]- 
Where  an  application  is  signed  for  membership 
in  a  company  in  a  mistaken  belief— induced  by 
the  fraudulent  representations  of  an  officer  of 
the  company— that  the  membership  for  which 
application  has  been  made  is  in  another  old- 
established  company  bearing  a  similar  name,  no 
contract  in  law  is  constituted,  and  the  applicant 
will  consequently  be  entitled  to  rectification  of 
the  register  and  to  have  his  name  removed  from 
the  list  of  contributories  notwithstanding  that 
his  name  is  on  the  list  of  contributories  at  the 
conmiencement  of  the  winding-up  of  the  com- 
pany, and  that  it  is  not  until  after  winding-up 
that  he  has  taken  proceedings  to  rectify  the 
register.  Principle  of  Cundy  v.  Lindsay  (47 
L.  J.  Q.  B.  481 ;  3  App.  Gas.  469,  466)  applied. 
IntemationcU  Society  of  Auctioneers  and  Valuers, 
In  re;  Baillie's  Case,  67  L.  J.  Ch.  81 ;  [1898]  1 
Gb.  110 ;  77  L.  T.  523 ;  46  W.  R.  187 ;  4  Manson, 
393— Wright,  J. 

Stotement  in  Prospectus  that  all  Ordinary 
Shares  taken  by  Directors— LiabiUty  of  Directors 
— Estoppel.] — Directors  of  a  company  sanctioned 
the  issue  by  the  company  of  a  prospectus  in- 
viting applications  for  the  company's  preference 
shares  and  debentures.  The  prospectus,  which 
contained  the  names  of  all  the  directors,  stated 
that  the  capital  of  the  company  was  **  1,600 
ordinary  shares  of  20i.  each  (the  whole  of  which 
will  be  taken  by  the  directors),  760  62.  per  cent, 
preference  shares  of  202.  each,  and  300  62.  per 
cent,  debentures  of  602.  each."  None  of  the 
ordinary  shares  were  ever  applied  for  or  allotted 
to  any  of  the  directors,  but  some  of  them  were 
issued  to  other  persons  :—£re2(2,  that  although 
the  proepectus  was  not  in  itself  a  contract  by 
the  directors  with  the  company,  yet  it  might, 
like  articles  of  association,  be  looked  at  for  the 
purpose  of  seeing  upon  what  terms  the  directors 
agreed  to  accept  office;  that  one  of  the  terms 
was  that  the  directors  should  take  all  the  ordi- 
nary shares,  and  that,  the  directors  not  having 
done  so,  their  names  were  rightly  put  upon  the 
list  of  contributories  as  jointly  and  severally 
liable  in  respect  of  the  shares  which  remained 
unissued  at  the  commencement  of  the  liquida- 
tion.   Moore  BroDiers  d  Co,,  In  re ;  BartJiolo- 


mew's  Case,  67  L.  J.  Ch.  677;  79  L.  T.  70;  5 
Manson,  243— Wright,  J. 

Bascission— -Misrepresentation  in  Prospectus 
— Estoppel— Besoission.] — Where  a  person  has 
been  induced  by  fraudulent  misrepresentations 
in  a  prospectus  to  take  shares  in  a  company, 
unless  he  actually  commences  proceedings  to 
have  his  name  removed  from  the  register  before 
the  presentation  of  a  petition  to  wind  up  the 
company,  nothing  short  of  a  bargain  with  the 
company  that  he  shall  be  bound  by  pending 
proceedings  will  protect  him,  notwithstanding 
that  he  is  active  in  the  assertion  of  his  rights 
and  has  acted  reasonably.  Central  Klondyke 
Qold-Mining  a/nd  Trading  Co,,  In  re ;  Thomson's 
Case,  5  Manson,  282— Wright,  J. 

Proceedings  after  Petition  to  Wind-up, 

but  before  Order.] — The  rule  laid  down  by  Lord 
Cairns  in  Kent  v.  Freehold  Land  and  Brick- 
making  Co,  (37  L.  J.  Ch.  663;  L.  R.  3  Ch.  493), 
that  a  shareholder  who  seeks  to  escape  from 
liability  on  his  shares  on  the  ground  of  mis- 
representation must,  where  there  is  a  winding- 
up  by  the  Court,  have  commenced  proceedings 
to  set  aside  the  contract  before  the  presentation 
of  the  petition  on  which  the  order  to  wind  up 
the  company  was  made,  is  not  affected  by  the 
observations  of  Lord  Westbury  in  Beeu  Silver- 
Mining  Co,  V.  Smith  (39  L.  J.  Ch.  849;  L.  R.  4 
H.  L.  64).  General  Railway  Syndicate,  In  re ; 
Whiteley's  Case,  68  L.  J.  Ch.  366;  [1899]  1  Ch. 
770;  80  L.  T.  868 ;  6  Manson,  244— Wright,  J. 

A  company  brought  an  action  against  one  of 
its  shareholders  for  payment  of  calls  and  applied 
for  leave  to  sign  judgment  under  Order  XIY. 
In  opposition  to  the  application  the  shareholder 
filed  an  affidavit  alleging  misrepresentation  and 
stating  his  intention  to  commence  proceedings 
for  rescission,  and  obtained  leave  to  defend.  He 
subsequently  delivered  a  defence  and  counter- 
claimed  for  rescission.  After  the  affidavit  was 
filed,  but  before  the  counterclaim  was  delivered, 
a  petition  was  presented  to  wind  up  the  com- 
pany, on  which  an  order  was  afterwards  made. 
On  an  application  by  the  shareholder  to  have 
his  name  removed  from  the  list  of  contributories, 
— Held,  that  it  was  now  too  late  for  the  share- 
holder to  apply  for  relief.    lb. 

Proceeding  for  Eemoral  of  Kama  from 

Bcgiiter— Action  Ibr  Calls— Affidayit  in  Answer 
to  Application  under  Order  XIY.] — Where,  in  an 
action  by  a  company  against  one  of  its  share- 
holders for  calls,  the  shareholder,  in  opposition 
to  an  application  by  the  company  for  leave  to 
sign  final  judgment  under  the  Rules  of  the 
Supreme  Court,  1883,  Order  XIV.,  files  an  affi- 
davit stating  that  he  intends  to  oounterdaim 
for  rescission  of  his  contract  to  take  the  shares, 
on  the  ground  of  the  misrepresentation  of  the 
company,  and  he  obtains  leave  to  defend  on 
that  footing,  that  is  equivalent  to  taking  pro- 
ceedings to  have  his  name  removed  from  the 
register;  and  he  will  be  allowed  to  proceed 
with  his  claim  for  rescission,  although  a  petition 
to  wind  up  the  company,  on  which  an  order  is 
subsequently  made,  is  presented  between  the 
obtaining  leave  to  defend  and  the  delivery  of 
the  counterclaim.  Cleveland  Iron  Co,,  In  re ; 
Stevenson,  ex  parte  (16  W.  R.  96),  distinguished. 
General  Railway  Syndicate,  In  re  ;  Whiteley's 
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Case,  69  L.  J.  Ch.  260;  [1900]  1  Oh.  365;  82 
L.  T.  134 ;  48  W.  R.  440;  8  Manson,  74— C. A. 

Snbieriber  of  JCemorandvm  of  AssooiaUon— 
XisrepreMntation  bj  Promoter— BoMission  of 
Oontraot.]— Under  the  Compames  Acts,  a  Bub- 
Bcriber  of  the  memorandum  of  association,  who 
has  been  induced  to  become  such  by  the  mis- 
representation of  a  promoter  of  the  company, 
cannot  obtain  rescission  of  the  contract,  either 
on  the  ground  that  he  has  been  misled  by  an 
agent  of  the  company — as  the  company  does 
not  exist  before  registration  of  the  memorandum 
— or  on  the  ground  that  it  is  unfair  of  the  com- 
pany, although  innocent  of  the  fraud,  to  retain 
the  benefit  of  the  contract — as  persons  subse- 
quently becoming  members  are  entitled  to  rely 
on  his  signature  of  the  memorandum.  Metro- 
politan Coal  Consumers*  Association,  In  re; 
Karherg's  Case  (61  L.  J.  Ch.  741;  [1892] 
8  Ch.  1),  distinguished.  MetaXs  Constituents^ 
In  re,  71  L.  J.  Ch.  823;  [1902]  1  Ch.  707;  86 
L.  T.  291 ;  60  W.  R.  492-Buckley,  J. 

Power  of  Tmstees  to  take  AUotment  of  Shares 
in  Hew  Company.]— ^fee  Trust. 


(c)  Issiie  and  AUotment. 

Oommission  for  Plaoing  Sharee— Option  at 
Future  Date  to  Take  Further  Shares.]— It  is  not 
illegal  for  a  company  to  agree,  in  consideration 
of  a  person's  taking  or  underwriting  shares,  to 
issue  at  par  further  shares  to  such  person  at  a 
future  date  or  within  a  prescribed  period. 
Milder  v.  Dexter,  71  L.  J.  Ch.  781 ;  [1902]  A.C. 
474 ;  87  L.  T.  311 ;  51  W.  R.  225 ;  7  Com.  Cas, 
258 ;  9  Manson,  378— H.L.  (E.) . 

The  appellants  took  shares  in  a  company 
upon  the  terms  that  for  each  share  allotted 
a  subscriber  should  have  the  option  for  one 
year  from  a  date  mentioned  of  taking  up 
at  par  a  further  share;  and,  if  the  option 
were  exercised,  should  have  the  option  of 
taking  ,up  a  third  share  at  par  at  any  time 
within  two  years  from  the  said  date.  The 
appellants,  in  exercise  of  the  first  option, 
applied  for  shares,  the  IL  shares  having  risen 
to  the  price  of  2Z.  17s.  6d. ;— J3eW,  that  the 
contract  was  not  invalid  under  section  8,  sub- 
section 2  of  the  Companies  Act,  1900,  as  it 
was  not  an  application,  direct  or  indirect,  of 
"  any  of  its  shares  or  capital  money " ;  there 
was  no  pajnment  of  •'  commission,  discount,  or 
allowance  " ;  and  there  was  no  law  to  oblige  a 
company  to  issue  its  shares  above  par  because 
they  were  saleable  at  a  premium  in  the  market. 
Burrows  v.  Matabele  Gold  Reefs  and  EstaUs 
Co.  (70  L.  J.  Ch.  434;  [1901]  2  Ch.  23)  not 
followed.    Ih, 

Intermediary  Company— Sale  and   Be- 

Sale— Offer  to  the  Pnblio— Lnmp  Sum— 4rtiele 
Anthoriiing  Bate  per  Cent.]— A  transaction  by 
which  a  purchasing  company  pays  part  of  its 
capital  in  substance  as  underwritin^f  commis- 
sion to  an  intermediary  company  is  illegal 
under  the  Companies  Act,  1900,  s.  8,  sub-s.  2, 
notwithstanding  that  the  payment  takes  the 
form  of  a  profit  on  a  re-sale  by  the  intermediary 
company  to  the  purchasing  company.  Booth 
V.  l^ew  Afrikander  Gold-Mining  Co,,  72  L.  J. 


Ch.  125;  [1908]  1  Ch.  296;  87  L.  T.  509;  61 
W.  R.  193 ;  10  Manson,  66— C.A. 

A  company,  having  an  issued  capital  of 
205,014  fuUy  paid  shares  of  11.  each,  under  the 
powers  contained  in  its  memorandum  of  asso- 
ciation agreed  to  sell  its  undertaking  to  an 
intermediary  company  which  undertook  to  form 
a  new  company  to  take  over  the  undertaking 
according  to  the  terms  of  a  second  scheduled 
agreement  intended  to  be  made  between  the 
intermediary  company  and  the  new  company^ 
Under  this  second  agreement,  as  consideration 
for  the  purchase  of  the  undertaking  of  the  old 
company,  the  new  company  was  to  offer  205,014 
shares  of  1^.  each,  with  12s.  paid  up,  to  the 
shareholders  of  the  old  company  in  pi^oportion 
to  their  holding  in  the  old  company,  and  the 
intermediary  company  was  to  take  up  such 
shares  as  should  not  be  subscribed  for  by  the 
shareholders  in  the  old  company,  and  was  to 
receive  in  addition  as  further  part  of  the  con- 
sideration the  sum  of  12,300Z.  The  new  com- 
pany had  power  under  its  articles  to  pay 
underwriting  commission  "  at  a  rate  **  not  ex- 
ceeding 50  per  cent. : — Held,  that  the  proposed 
payment  of  12,3002.  was  in  substance  an  under- 
writing conmiission  paid  by  the  new  company 
to  the  intermediary  company ;  that  it  was  not 
within  the  saving  clause  contained  in  sub-section 
1  of  the  Companies  Act,  1900,  s.  8,  as  there  had 
been  no  offer  of  shares  to  the  public  by  the  new 
company,  and  the  payment  was  of  a  lump  sum 
and  not  "  at  a  rate,"  as  provided  by  the  articles, 
and  that  it  was  therefore  illegal  under  sub- 
section 2.  An  injunction  was  granted  accord- 
ingly, but  without  prejudice  to  any  future  right 
which  the  new  company  might  have  to  chum 
the  benefit  of  sub-section  1.    lb. 

Issue  at  a  Bisoonnt— Companies'  Clauses  Acts.] 
— A  company  governed  by  the  Companies* 
Clauses  Acts  may  issue  both  original  shares 
(other  than  shares  subscribed  for)  and  new 
shares  at  a  price  less  than  the  nominal  value  of 
the  shares.  Statham  v.  Brighton  Marine  Palace 
and  Pier  Co.,  68  L.  J.  Ch.  172;  [1899]  1  Ch. 
199;  80  L.  T.  73;  47  W.  R.  185 ;  6  Manson, 
308— Romer,  J. 

Bonus  Shares.] — A  company,  called  the 

vendor  company,  sold  a  mining  property  to  a 
limited  company,  called  the  Great  Central  Co., 
in  consideration  of  fully  paid  shares  in  the 
Great  Central  Co.  A  person  acting  with  the 
authority  of  both  companies  entered  into  an 
agreement  with  the  defendant  Chapman, 
wherebv  the  latter  agreed  to  take  5,000  11. 
shares  in  the  Great  Central  Co.  at  the  price  of 
6,0001.,  and  in  addition  he  was  to  have  a  trans- 
fer from  the  vendor  company  of  16,000  fully 
paid  shares  in  the  Great  Cential  Co.,  being  part 
of  the  shares  belonging  to  the  vendor  company, 
as  the  purchase-price  of  the  mine : — Held,  that 
this  was  not  an  issue  of  shares  by  the  Great 
Central  Co.  at  a  discount,  and  the  transaction 
was  valid.  Chapman  v.  Great  Central  Freehold 
Mines,  22  T.  L.  R.  90— P.C. 

Debentures  Issued  at  a  Bisoonnt— Option 

to  Exchange  Debentures  for  Fully  Paid  Shares — 
Issue  of  11.  Share  for  12.  of  Deb^ture— Validity 
of  Soheme.] — A  company  proposed  to  issue 
debentures  for  lOOZ.  each  at  80Z.  per  debenture, 
the  principal  sum  to  be  repaid  on  November  1, 
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1909,  or  such  earlier  date  as  the  same  might 
become  payable  under  the  conditions  of  the 
debentures.  The  circular  announcing  the  issue 
contained  this  clause :  "  Debenture-holders  will 
have  the  right  at  any  time  prior  to  May  1,  1909, 
to  exchange  their  debentures  for  fuUy-paid 
shares  in  the  company  at  the  rate  of  one  11. 
fully-paid  share  for  every  1/.  of  the  nominal 
amount  of  the  debentures."  Under  the  con- 
ditions of  the  debentures  the  principal  sum 
was  to  be  immediately  repayable  in  the  event 
of  the  registered  holder  of  the  debenture  giving 
the  company  notice  in  writing  directing  it  to 
allot  to  him  fully  paid  shares  in  exchange  for 
the  debenture  in  accordance  with  this  scheme  : 
— Heldf  that  the  scheme  as  it  stood  might  be 
made  use  of  for  the  purpose  of  acquiring  fully- 
paid  shares  of  the  nominal  value  of  1002.  by  the 
payment  of  801.  only,  and  it  was  open  to  abuse, 
and  an  injunction  ought  to  be  granted  restrain- 
ing the  issue  of  the  debentures  pursuant  to  the 
scheme.  Moseley  v.  Koffyfontein  Mirus,  Lim.y 
73  L.  J.  Oh.  669;  [1904]  2  Ch.  108;  91  L.  T. 
266;  68  W.  R.  140;  11  Manson,  294;  20  T. 
L.  R.  667— C.A. 

Allotmant— ** Paid  to  and  received  by"  the 
Oompany  before  Allotment  —  Cheque  Beceived 
before  but  Honoured  after  Allotment.]  —  The 
amount  payable  on  application  has  been  "  paid 
to  and  received  by"  a  company,  within  the  mean- 
ing of  section  4,  sub-section  1  of  the  Companies 
Act,  1900,  prior  to  allotment,  although  part 
of  the  amount  has  been  received  after  bank 
hours  on  the  day  of  allotment  in  cheques  which 
cannot  be  presented  till  the  following  day,  when 
they  are  paid.  (Lord  Moncreiff  dtibitarUe.) 
Glasgow  Pavilion  v.  Motherwell,  6  F.  116— Ct. 
of  Sess. 

Minimum  Subieription  Beoeived— Cheques 

for  Application  Xoneyi  —  AUotmont  before 
Cheques  Cleared  —  Dishonoured  Cheques.]— In 
response  to  the  issue  of  a  prospectus  the  com- 
pany received  applications  for  the  full  amount 
of  the  minimum  subscription  named,  accom- 
panied by  cheques  for  the  application  money, 
and  it  went  to  allotment.  At  the  time  of  allot- 
ment a  considerable  number  of  the  cheques 
sent  for  the  application  mone^  had  not  been 
credited  to  the  company's  bankmg  account,  and 
certain  of  those  cheques  were  after  the  allot- 
ment dishonoured : — Held,  that  the  sum  pay- 
able on  application  for  the  amount  fixed  by  the 
prospectus  as  the  minimum  subscription  had 
*'  not  been  paid  to  and  received  by  the  company  " 
within  the  meaning  of  sub-section  1  of  section  4 
of  the  Companies  Act,  1900,  and  the  allotment 
was  voidable.  Glasgow  PavUUmf  Lint.  v. 
Motherwell  (6  Ct.  of  Sess.  Cas.  (6th  Series),  116) 
discussed  and  distinguished.  Mears  v.  vfestem 
Canada  Pulp  and  Paver  Co.,  74  L.  J.  Ch.  681 ; 
[1905]  2  Ch.  363;  93  L.  T.  160;  64  W.  R.  176; 
12  Manson,  296 ;  21  T.  L.  R.  661— C.A. 

Per  Cozens-Hardy,  L.J.,  and  Swinpen 
Eady,  J. — The  intention  of  sub-section  1  of 
section  4  is  that  no  allotment  should  be  made 
until  the  company  has  actually  received  pay- 
ment of  the  application  money,  and  if  cheques 
are  sent  with  the  applications  they  ought  to 
be  cleared  before  an  allotment  is  made.    lb. 

*•  PubUo  aUotmont "  of  Shares.]— S<ft»6fe,to 

constitute  a  "  public  allotment "  of  shares  there 


must  be  an  issue  to  persons  other  than  those 
taking  shares  in  payment  of  wages  or  for  work 
done  or  as  a  qualification  for  a  seat  on  the  board. 
Smith  V.  Charing  Cross,  Euston,  and  Hamp- 
stead  Railway,  19  T.  L.  R.  614r— Kekewich,  J. 
Appeal  compromised,  20  T.  L.  R.  466 — C.A« 

Offer  "to  the  public" — Circulation   of 

Prosj^tus  bj  Directors  among  Friends.]-^A 
syndicate  was  formed  for  the  purpose  of  securing 
an  option  to  purchase  certain  property,  the  syn- 
dicate not  intending  to  work  the  property,  but 
to  promote  la  company  for  the  purpose.  The 
syndicate  was  incorporated  under  the  Com- 
panies Acts,  and  a  prospectus,  marked  **  Strictly 
private  and  confidential ;  not  for  publication," 
was  printed,  and  some  of  the  directors,  without 
the  authority  of  the  company,  sent  copies  of  it 
to  their  friends  to  see  if  they  would  join  the 
syndicate.  Certain  shares  in  the  syndicate 
were  subscribed  for  and  allotted,  but  the 
amount  named  in  the  prospectus  as  the  mini- 
mum subscription  was  not  subscribed.  The 
plaintifi,  who  had  subscribed  for  shares,  brought 
an  action,  under  section  4,  sub-section  4  of  the 
Companies  Act,  1900,  to  recover  the  amount 
paid  by  him  for  his  shares : — Held,  that,  on  the 
facts,  there  had  been  no  ofier  of  shares  to  the 
public  within  the  meaning  of  section  4,  sub- 
section 4  of  the  Act,  and  that  therefore  the 
plaintifi  was  not  entitled  to  succeed.  An  offer 
of  shares  to  the  public,  within  the  meaning  of 
the  section,  means  an  offer  by  the  company,  and 
not  by  an  individual,  to  any  one  who  chooses  to 
come  in  and  take  shares.  Sherwell  v.  Combined 
Incandescent  Mantles  Syndicate,  23  T.  L.  R. 
482— Warrington,  J. 

Irreg:ular  Allotment  of  Shares— Voidable  or 

Void — Company  Begistered  before  Companies  Act, 
1900.] — An  allotment  of  shares  made  by  the 
directors  of  a  company  before  the  minimum 
subscription  is  obtained  is  voidable,  not  void. 
If,  owing  to  the  fact  of  the  company  having  been 
registered  before  the  passing  of  the  Companies 
Act,  1900,  the  time  limit  fixed  imder  section  6 
by  reference  to  the  statutory  meeting  is  inap- 
plicable, the  shareholder  may  rescind  his  con- 
tract to  take  the  shares  at  any  time  before  he 
has  affirmed  it  expressly  or  by  conduct. 
Finance  and  Issue,  Lim.  v.  Canadian  Produce 
Corporation,  78  L.  J.  Ch.  761 ;  [1905]  1  Ch.  37 ; 
91  L.  T.  686 ;  63  W.  R.  170;  11  Manson,  412  ; 
20  T.  L.  R.  807— Buckley,  J. 

An  allotment  by  directors  in  contravention  of 
section  4  is  not  uUra  vires,  but  is  simply  a 
breach  of  a  statutory  duty  for  which  the  share- 
holder has  his  legal  remedy.  The  Court  will 
not,  therefore,  interfere  by  injunction  to  re- 
strain the  directors  from  proceeding  with  the 
allotment.    lb, 

— ^  Conditional  AUotmont— Bight  to  Yoto 
when  Condition  VnftiUUled.] — An  allotment  of 
shares  is  an  appropriation  by  the  directors  or 
managing  body  of  a  company  of  shares  to  a 
particular  person,  but  it  does  not  necessarily 
create  the  status  of  membership.  The  allot- 
ment may  be  subject  to  a  condition — e.y.  that 
the  allottee  should  not  only  indicate  his  aooept- 
ance,  but  perform  some  other  act,  such  as  make 
payment  of  a  sum  of  money ;  a  company  there- 
fore may  offer  specified  shares  to  a  person  on 
the  terms  that  no  title  to  the  shares  shall  arise 
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until  a  condition  provided  for  in  the  contract  to 
accept  the  shares  has  been  fulfilled,  and,  after 
the  allotment  and  registration  of  such  shares, 
the  company  may  decline  to  treat  such  person 
as  a  member  if  he  has  neglected  to  comply  with 
the  condition.  Spiizel  v.  Chinese  Corporation, 
80  L.  T.  847  ;  6  Manson,  855— Stirling,  J. 

Issue  not  Bona  Fide— Toting  Power— Iijimc- 
tion.] — ^Where  shares  had  been  issued  by  the 
directors,  not  for  the  general  benefit  of  the  com- 
pany, but  for  the  purpose  of  controlling  the 
holders  of  the  greater  number  of  shares  by 
obtaining  a  majority  of  voting  power, — HeW, 
applying  the  prmciple  of  Fraser  v.  Whalley  (2 
H.  &  M.  10),  that  they  ought  to  be  restrained 
from  holding  the  meeting  at  which  the  votes  of 
the  new  shareholders  were  to  have  been  used. 
Punt  V.  Symons  d  Co.,  72  L.  J.  Ch.  768; 
[1903]  2  Ch.  606 ;  89  L.  T.  525 ;  52  W.  R.  41— 
Byrne,  J, 

Shares  Partly  Paid  up— Forfeiture— Be-aUot- 
ment— Sale— Credit  for  Money  Paid.]— Where  a 
limited  company  has  power  to  forfeit  shares  for 
non-payment  of  calls,  and  sell,  re-allot,  and 
dispose  of  them  in  such  manner  as  the  directors 
think  fit,  it  can,  in  re-allotting  forfeited  shares 
partly  paid  up,  give  credit  for  the  money 
already  received  in  respect  of  the  shares.  Such 
a  transaction  is  not  an  issue  of  shares,  and  is 
not  contrary  to  the  principle  that  a  company 
under  the  Companies  Acts  cannot  issue  shares 
at  a  discount.  Morrison  v,  Trtistees,  Executors, 
and  Securities  Insurance  Corporation,  68  L.  J. 
Ch.  11 ;  79  L.  T.  605 ;  5  Manson,  356— C.A. 

Share  Warrant  to  Bearor— Vegotiability— 
Payment  of  DlTidendi.]  — A  share  warrant  to 
bearer  issued  by  an  English  company  registered 
under  the  Companies  Act,  1867,  certifying  that 
**  the  bearer  is  entitled  to  one  share  of  I. 

which  is  fully  paid  up  numbered  "  in  the 

company  is  a  negotiable  instrument,  and  if 
such  warrant  is  stolen  and  afterwards  gets  into 
the  hands  of  a  bona  fide  holder  for  value  with- 
out notice  of  the  fraud,  such  holder  can  enforce 
against  the  company  payment  of  coupons  for 
dividends  due  in  respect  of  such  share  warrant. 
Rumball  v.  Metropolitan  Bank  (46  L.  J.  Q.B. 
346;  2  Q.B.  D.  194)  followed.  Webb,  Hale  d 
Co,  V.  Alexandria  Water  Co.,  98  L.  T.  889; 
21  T.  L.  R.  572— D. 


(d)  Preference  Shares* 

ICemorandnm  of  Aiioeiation— DilFerent  Olai let 
of  Shareholders— Bights  inter  te  Defined  by 
Xenunrandnm— Beseryation  of  Power  to  Xodiiy 
— Validity— Bednotion  of  Capital.]- The  memo- 
randum  of  association  of  a  limited  company 
provided  that  the  capital  should  be  divided 
into  preference,  ordinary,  and  deferred  shares, 
and  prescribed  the  rights  and  privileges  of  the 
different  classes  of  shareholders  inter  se,  and 
provided — clause  6  (/) — that  the  rights  for  the 
time  being  attached  to  the  several  classes  of 
shares  respectively  might  be  imodified  or  dealt 
with  in  the  manner  mentioned  in  clause  52  of 
the  accompanying  articles  of  association,  but 
not  otherwise,  and  that  clause  should  be  deemed 
to  be  incorporated  therein : — Held,  that  the  pro- 
vision in  clause  6  (/)  Mras  a  valid  provision,  and 


resolutions  for  the  reduction  of  the  capital  of  the 
company  involving  an  alteration  in  the  rights  of 
the  preference  shareholders  as  regards  the  ordi- 
nary shareholders,  which  had  been  sanctioned 
as  required  by  article  52,  could  be  confirmed 
by  the  Court  if  not  unfair  in  other  respects. 
Ashbury  v.  Watson  (54  L.  J.  Ch.  985 ;  80  Ch.  D. 
876)  distinguished.  Welsbach  Incandescent  Oas 
Light  Co.,  In  re,  78  L.  J.  Ch.  104 ;  [1904]  1  Ch. 
87;  89L.T.645;  52W.R.827;  11  Manson, 47; 
20  T.  L.  122— C.A. 

Preferenoe  Stated  in  Kemorandnm  of  Aisooia- 
tion— Alteration  of  Holder's  Bights.]— Where 
the  memorandum  of  association  of  a  company 
contains  a  statement  that  the  original  prefer- 
ence shares  therein  mentioned  shall  confer  a 
right  to  a  fixed  cumulative  preferential  divi- 
dend, but  also  contains  a  power  for  the  company 
to  issue  new  shares  on  such  special  conditions, 
as  to  priority  or  postponement,  either  for  divi- 
dends or  repayment  of  principal,  as  the  company 
may  determine,  the  company  has  power  to  issue 
new  preference  shares  to  raSok  pari  passu  with 
the  original  preference  shares  without  altering 
the  memorandum.  Underwood  v.  London  Music 
HaU,  Lim.,  70  L.  J.  Ch.  748 ;  [1901]  2  Ch.  809 ; 
84  L.  T.  759;  49  W.  R.  507;  8  Manson,  896— 
Cozens-Hardy,  J. 

Cnmnlative  PiTidend- Xemorandmn  and  Ar- 
tioles.] — A  company,  whose  memorandum  and 
articles  provided  for  preference  shares  carrying 
a  **  cumulative  preferential  dividend,"  was  re- 
constructed, and  the  memorandum  of  associa- 
tion of  the  new  company  provided  for  preference 
shares  carrying  a  **  preferential  dividend,"  and 
article  95  of  the  articles  of  association  of  the 
old  company  was  altered  by  striking  out  the 
word  "  cumulative  "  before  *'  preference,"  so  as 
to  read  thus:  '*The  net  profit  from  time  to 
time  available  for  distribution  as  dividend  shall 
be  applied  first  in  payment  to  the  holders  of 
the  preference  shares  in  the  company  of  a 
preference  dividend  .  .  ." ; — Held,  that  the 
holders  of  the  preference  shares  in  the  new 
company  were  entitled  to  a  cumulative  pre- 
ferential dividend.  Staples  v.  Eastman  Photo- 
graphic MateriaU  Co.  (65  L.  J.  Ch.  682 ;  [1896] 
2  Ch.  808)  distinguished.  Foster  v.  Coles,  22 
T.  L.  R.  565— Joyce,  J. 

Artiolet  of  Atiooiation— Powers  of  Directors- 
Payment  to  Besenre  Fund- Detriment  to  Pre- 
ference Shareholders.]  —  Under  the  original 
articles  of  association  of  a  company  whose 
capital  consisted  of  cumulative  preference 
shares  and  ordinary  shares,  the  directors  had 
power,  before  recommending  any  dividend,  to 
set  aside  out  of  profits  such  a  sum  as  they  might 
think  proper  as  a  reserve  fund.  Subsequently 
it  was  arranged  between  the  preference  and 
ordinary  shareholders  that  the  ordinary  shares 
should  be  split  into  preferred  and  deferred 
ordinary  shares,  and  as  part  of  that  arrange- 
ment there  was  added  to  the  articles  of  asso- 
ciation a  new  article  providing,  inter  alia,  that, 
should  the  profits  be  sufficient  to  enable  the 
payment  of  a  dividend  of  7  per  cent,  on  the 
deferred  ordinary  shares  (after  paying  5  per 
cent,  on  the  preference  and  preferred  ordinary 
shares)  the  preference  shareholders  should  be 
entitled  to  such  additional  dividend,  not  ex- 
ceeding 1  per  cent.,  as  the  balance  of  profit 
remaining  would  permit — this  additional  divi- 
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dend  not  beinff  cumulative,  but  contingent  on 
the  profits  of  the  year.  In  1904,  after  paying  a 
dividend  of  5  per  cent,  on  the  preference  and 
preferred  ordinary  shares,  and  a  dividend  of 
7  per  cent,  on  the  deferred  ordinary  shares, 
there  remained  a  balance  which  was  more  than 
sufficient  to  pay  an  additional  1  per  cent, 
dividend  on  the  preference  shares,  but  of  this 
the  directors  proposed  to  place  to  a  reserve 
fund  a  sum  which  would  preclude  the  payment 
of  the  additional  dividend.  In  a  question 
between  the  company  and  the  preference 
shareholders  as  to  whether  the  directors  were 
entitled  to  deal  with  the  balance  in  this  way 
instead  of  applying  it  primo  loco  in  the  pay- 
ment of  an  additional  1  per  cent,  dividend  on 
the  preference  shares, — Held,  on  the  construc- 
tion of  the  articles  of  association,  that  the 
application  of  the  balance  proposed  by  the 
directors  was  intra  vires.  Wemyss  CoUieries 
Trust  V.  Melville,  8  F.  143— Ct.  of  Sess. 


(e)  Payment  for  Shares, 

(Section  25  of  the  Companies  Act,  1867,  requir- 
ing shares  to  be  paid  in  cash  in  the  absence  of  a 
registered  contract,  repealed  by  the  Companies 
Act,  1900.) 

"  Payment "  in  Oath—Bet-oiT.]— Where  money 
has  been  paid  to  the  promoter  of  a  company 
in  response  to  an  invitation  to  subscribe  for 
shares  in  the  company  when  formed,  the  memo- 
randum and  articles  of  which  were  offered  for 
inspection,  and  the  money  has  been  paid  on  the 
terms  of  prospectuses  in  respect  of  shares  in  the 
company  when  formed,  and  the  directors  ac- 
knowledge in  writing  the  receipt  of  the  money 
so  paid  to  the  promoter,  who  is  also  vendor  to 
the  company,  tne  amount  so  paid  may  be  sot 
off  against  the  purchase-money  due  from  the 
company  to  the  vendor,  and  is  to  be  reckoned 
as  payment  in  cash  of  the  shares  within  the 
meaning  of  the  New  South  Wales  Companies 
Act,  1874,  s.  57  (equivalent  to  section  25  of  the 
Companies  Act,  1867).  North  Sydney  Invest- 
ment Co,  V.  Higgins,  68  L.  J.  P.C.  42 ;  [1899] 
A.C.  263;  80  L.  T.  303;  47  W.  K.  481;  6  Man- 
son,  321~P.C. 

Snffioienoy  of  Oontraot.}— A  contract  for  the 
sale  of  a  business  to  a  company  for  a  sum  pay- 
able in  fully  paid-up  shares,  filed  under  section 
25  of  the  Companies  Act,  1867,  is  sufficient  if  it 
states  generally  on  the  ^kce  of  the  contract  the 
nature  of  the  consideration  for  the  issue  of 
such  shares— for  example,  leasehold  premises, 
machinery,  and  plant,  &c. — and  such  a  con- 
tract complies  with  the  requirements  of  section 
25,  although  in  order  to  identify  the  particular 
subject-matter  of  the  contract  reference  would 
have  to  be  made  to  a  prior  contract  which  had 
not  been  filed.  Maynards,  Lim,^  In  re  (67  L.  J. 
Ch.  186 ;  [1898]  1  Ch.  515),  overruled.  Frost  <t 
Co,,  In  re,  68  L.  J.  Ch.  644;  [1899]  2  Ch.  207 ; 
80  L.  T.  849;  48  W.  R.  89— C.A. 

StataoMat  of  Oontidoration.]— It  is  not  a 

sufficient  statement  of  the  real  nature  of  the 
consideration  for  the  sale  of  a  business  to  a 
company  for  a  payment  partly  in  cash  and 
partly  m  shares  if  the  contract  filed  under 
section  25  of  the  Companies  Act,  1867,  contains 


merely  a  recital  of  a  prior  unfiled  agreement  to 
the  effect  that  the  vendors  had  agreed  to  sell, 
and  the  company  to  purchase,  **  the  property  in 
the  agreement  now  m  recital  mentioned,"  and 
a  statement  that  it  was  agreed  *'in  consider- 
ation of   the  said  sale"  that  certain   shares 

I  should  be  issued  and  allotted.  Frost  d  Co.,  In 
re  (68  L.  J.  Ch.  544;  [1899]  2  Ch.  207),  dis. 
tinguished.     Watson  d  Co,,  In  re,  68  L.  J.  Ch. 

I  660;  [1899]  2  Ch.  509 ;  81  L.  T.  85 ;  48  W.  R. 
40;  7  Manson,  97— Kekewich,  J. 

Oontraot  with  Promoter.]- One  of  the 

objects  for  which  a  company  was  established  was 
to  adopt  a  contract  made  between  a  promoter 
I  and  the  company,  whereby  the  company  agreed 
to  allot  to  the  promoter  3,500  fully  paid  shares, 
in  consideration  of  an  assignment  of  the  benefit 
I  of  certain  options,  businesses,  and  patent  rights, 
and  an  undertaking  to  discharge  the  preliminary 
I  expenses  of  the  company.    The  agreement  was 
'  adopted  and  registered  pursuant  to  section  25  of 
I  the  Companies  Act,  1867,  and  the  shares  allotted 
!  to  the  promoter  and  his  nominees.    The  options, 
'  businesses,  and  patent  rights  were  of  no  value. 
On  the  winding-up  of  the  company  the  licjuida- 
I  tor  contended  that  there  was  no  real  considera- 
tion for  the  agreement,  and  that  the  allottees 
were  liable  to  pay  the  full   amount   of    the 
shares  :—JEreW,    that    the    promoter   and    his 
nominees  were  entitled  to  hold  the  shares  as 
fully  paid.    Baglan  Hall  Colliery  Co,  (39  L.  J. 
Ch.  591 ;  L.  R.  5  Ch.  846)  followed.    Eddystone 
Marine  Insurance  Co.  (62  L.  J.  Ch.  742;  [1893] 
I  3  Ch.  9)  distinguished.    Leinster  Contract  Cor- 
I  poration,  In  re,  [1902]  1  Ir.  R.  349— M.R. 

An  agreement  in  writing  was  made  and  filed 
under  section  25  of  the  Companies  Act,  1367, 
whereby  a  company  agreed  to  allot  to  vendors 
to  the  company  22,500  fully  paid  shares  of  lOs. 
each,  and  certain  other  shares  of  10s.  each  upon 
each  of  which  Qs,  was  to  be  deemed  to  have 
been  paid ;  and  the  vendors  agreed  to  give  to 
the  company  possession  of  *'  the  premises  more 
particularly  mentioned"  in  a  previous  unfiled 
agreement.  Subsequently  another  agreement 
was  filed  whereby,  in  consideration  of  the 
vendors  agreeing  to  give  the  company  im- 
mediate possession  of  *'  the  lands  and  premises 
situate  in  the  mining  district  of  Millwood,  in 
,  Cape  Colony,  .  .  .  more  particularly  mentioned 
*  and  referred  to  In  "  the  unfiled  agreement,  the 
,  companv  agreed  to  allot  to  the  vendors  22,500 
fuUy  paid  shares  of  lOs,  each.  This  agreement 
made  no  mention  of  the  shares  upon  each  of 
which  85.  was  to  be  deemed  paid : — Held,  in  the 
winding-up  of  the  company,  that  the  agree- 
ments filed  were  sufficient  under  section  25  to 
enable  the  22,500  shares  allotted  in  pursuance 
thereof  toibe  treated  as  fully  paid,  for  the  later 
agreement  sufficiently  shewed  the  consideration 
which  the  shareholder  was  to  give  for  the  fully 
paid  shares,  and  it  did  not  signify  that  it 
omitted  to  state  that  there  were  idso  other 
shares  passing  for  the  same  consideration. 
African  Gold  Concessions  and  Development 
Co.,  In  re;  Marhham  and  Darter^s  Cau,  68 
L.  J.  Ch.  724 ;  [1899]  2  Ch.  480;  81  L.  T.  145— 
C.A.  Affirming,  47  W.  R.  509 ;  6  Manson,  84— 
Wright,  J. 

Beoonitraotion  —  Option  of  Vendor   to   take 
Paid-up  Sharei.]- The  registration  of  a  oontraot 
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for  (he  sale  of  a  business  to  a  company  partly 
in  consideration  of  a  given  number  of  paid-up 
shares,  stated  therein  to  be  issuable  to  the 
vendors  on  an  option  exercisable  by  them  at  a 
subsequent  date,  is  a  sufficient  compliance  with 
section  25  of  the  Companies  Act,  1867,  notwith- 
standing that  the  actual  number  of  the  shares 
to  be  deemed  paid  up  cannot  be  determined 
until  the  vendors  have  exercised  their  option. 
Common  Petroleum  Engine  Co»y  In  re ;  Euner's 
and  McArthur's  Case  (65  L.  J.  Ch.  76 ;  [1895] 
2  Ch.  759),  adopted.  TransvaM  Exploring  Co,  v. 
Albion  {Transvaal)  Gold  Mines,  68  L.  J.  Ch. 
670;  [1899]  2  Ch.  870;  48  W.  R..108;  7  Man- 
son,  51— Byrne,  J. 

Allottee  of  Yondors'  FvUj  Paid  Shares— Direo- 
ton—Xisfeasanee— Private  Oo]npan7--Co]ise]it 
of  Shareholders.]— The  owners  of  a  business  and 
patent  relating  to  shipping  entered  into  nego- 
tiations with  SIX  persons  interested  in  shipping 
(including  the  three  appellants)  to  seU  the 
business  and  patent  to  a  private  company  (to 
be  formed  for  the  purpose,  with  a  capital  of 
25,0002.  in  shares  of  101.  each)  for  60002.,  pay- 
able  as  to  80002.  in  cash  and  as  to  80002.  in 
fully  paid  shares,  the  rest  of  the  capital  to  be 
dealt  with  so  that  each  of  the  six  persons  was 
to  subscribe  for  fifty  shares  in  cash  and  to 
receive  800  shares  as  fully  paid  up;  and  the 
remaining  100  shares  were  to  be  allotted  to  the 
three  appellants  as  fully  paid  for  distribution 
to  any  otner  persons  introducing  business.  The 
company  was  incorporated,  the  only  share- 
holders being  the  two  vendors  and  the  six 
persons.  An  agreement  was  then  made  between 
one  of  the  vendors,  acting  for  both,  and  the 
company,  whereby  the  vendor  agreed  to  sell  the 
business  and  patent  to  the  company  in  con- 
sideration of  30002.  in  cash  and  22,000  shares 
to  be  allotted  to  the  vendor  or  his  nominees  as 
fully  paid.  This  contract  was  duly  registered, 
and  the  shares  were,  with  the  consent  of  all 
the  shareholders,  allotted  in  the  manner  pre- 
viously arranged.  In  the  winding-up  the 
liquidator  sought  to  place  each  of  the  three 
appellants  on  his  list  of  contributories  in  respect 
of  the  shares  allotted  to  them  as  fully  paid, 
or,  alternatively,  to  make  them  liable  for  mis- 
feasance as  directors: — Held^  that  the  regis- 
tered contract  constituted  the  true  and  only 
bargain  between  the  vendors  and  the  company, 
and  that  the  appellants,  as  allottees  of  the 
vendors*  shares  thereby  contracted  to  be  issued 
as  fully  paid,  could  not  be  treated  as  holders  of 
unpaid  shares.  Held,  also,  that  the  appellants 
could  not  be  made  liable  on  the  footing  of  mis- 
feasance, since  what  was  done  had  the  consent 
of  all  the  shareholders  who  were  sui  juris^  and 
no  general  meeting  was  necessary  to  sanction  it. 
Western  of  Canada  Oil,  Land,  and  Works  Co., 
In  re;  Carling^s  Case  (45  L.  J.  Ch.  5 ;  1  Ch.  D. 
115),  followed  and  applied.  Inn£s  d  Co.^  In 
re,  72  L.  J.  Ch.  643;  [1908]  2  Ch.  254; 
89  L.  T.  142 ;  51  W.  R.  514 ;  10  Manson,  402— 
C.A. 

UabiUty  of  Holder  of  Tullj  Paid  Shares— 
Oompan J  formed  to  Trade  in  Foreign  Country— 
Confliet  of  Laws.]— ^^e  Iitternational  Law. 

BeUef  for  Omission  to  Vile  Ckmtraet— Com- 
panies Aot,  1900— Jnrisdietion.] — The  power  of 
the  Court  to  ^ve  relief  under  the  Companies 
Act,  1898,  against  the  omission  to  file  a  con- 


tract under  section  25  of  the  Companies  Act, 
1867,  in  the  case  of  an  issue  of  shares  of  a 
company  as  fully  paid  for  a  consideration  other 
than  cash  has  not  been  taken  away  by  the 
Companies  Act,  1900.  Brutton  d  Bumey,  Lim,f 
In  re ;  and  Bumey*s  New  Cross  Brewery,  Lim., 
In  re,  70  L.  J.  Ch.  309;  [1901]  1  Ch.  637;  84 
L.  T.  130;  49  W.  R.  860— C.A. 

Judge  in  '^X^ndiaff-np.]- The  Judge  to 

whom  the  Companies  (Winding-up)  business  is 
assigned,  has  jurisdiction  under  the  Companies 
Act,  1896,  to  grant  relief  for  non-compliance 
with  section  25  of  the  Companies  Act,  1867,  in 
cases  where  no  order  has  been  made  to  wind  up 
the  company,  but  it  is  more  convenient  that 
applications  for  such  relief  should  be  made  to 
the  Judges  of  the  Chancery  Division  exer- 
cising  their  ordinary  Chancery  jurisdiction. 
Concessions  Acquisitions  Syndicate,  In  re,  68 
L.J.  iCh.  49;  79  L.  T.  666;  5  Manson,  348— 
Wright,  J. 

Where,  however,  such  applications  are  made 
to  the  Judge  to  whom  the  winding-up  business 
is  assigned,  the  notices  of  motion  should  not  be 
entitled  "  Companies  (Winding-up).**    lb, 

AppUeation — ^Motion  or  Summons.] — The 

jurisdiction  given  by  the  Companies  Act,  1898,  is 
a  jurisdiction  which  ou^ht  as  a  rule  to  be  exer- 
cised  in  Court,  and  not  m  chambers.    lb. 

An  application  under  the  Companies  Act, 
1898,  should  be  heard  in  open  Coiut.  White- 
friars  Financial  Co.,  In  re,  68  L.  J.  Ch.  79; 
[1899]  1  Ch.  184 ;  79  L.  T.  546;  6  Manson,  72— 
Kekewich,  J. 

Applioation  bj  Some  Shareholders  only.]- 

Such  an  application  may  be  made  by  the  holders 
of  some  only  of  the  shares  affected  in  respect 
of  the  entire  issue  of  such  shares.    lb, 

Applioation  bj  One  Shareholder.]- An 

application  under  the  Companies  Act,  1898,  s.  1, 
for  leave  to  file  a  contract  or  a  memorandum 
in  lieu  of  a  contract,  may  be  presented  by  one 
or  more  of  the  persons  holding  shares  of  the 
class  affected ;  and  where  an  original  contract 
has  been  filed,  but  not  in  proper  time,  the 
Court  may  authorise  the  filing  of  a  memo- 
randum under  section  1,  sub-section  4.  Ferguson 
(Petitioner),  4  F.  64— Ct.  of  Sess. 

AilldaTit  in  Support.] — ^Upon  an  appli- 
cation for  relief  under  the  Companiee  Act,  1898, 
where  no  contract  to  make  shares  fully  paid 
has  been  filed,  or  only  a  defective  contract,  it 
is  not  sufficient  for  the  applicant  to  state  in  his 
affidavit  in  support  that  "the  omission  to  file  a 
contract  was  due  to  "inadvertence**  on  his 
part.  He  must  set  out  in  his  affidavit  the  par- 
ticulars of  the  inadvertence.  Victoria  Brick 
Works  Co.,  In  re;  Seaton*s  Case,  5  Manson, 
350— Wright,  J. 

**  Inadyertonoe  "—Filing  of  Supplemental 

Contraot.] — The  omission  to  file  a  contract  pur- 
suant to  section  25  of  the  Companies  Act,  1867, 
owing  to  the  ignorance  of  the  parties  of  the 
provisions  of  that  Act,  will  be  deemed  an  "  in- 
advertence **  within  the  meaning  of  section  1, 
sub-section  1  of  the  Companies  Act,  1898 ;  and 
where  the  contract  is  not  sufficient  in  itself  the 
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Court  will  direct  a  supplemental  contract,  sup- 
plying the  deficiency,  to  be  filed  with  the 
Begistrar  of  Joint-Stock  Companies,  together 
with  the  original  contract.  Jackson  d  Go,y  In  re, 
68  L.  J.  Ch.  190 ;  [1899]  1  Ch.  348 ;  79  L.  T.  662  ; 
6  Manson,  125 — Kekowich,  J. 

Iniuf&eieiLt  Oontraet  filed— Leave  to  File 

Contraet  after  iMue.]— An  order  may  be  made 
on  motion  under  the  Companies  Act,  1898,  on 
the  application  of  the  parties  interested  in  the 
shares  with  notice  to  the  company;  but  semble, 
that  in  future  oases  the  Court  ma^  direct  notice 
to  be  given  of  the  day  for  hearmg  the  appli- 
cation, and  that  any  one  desiring  to  oppose  can 
attend.  Northern  Creosoting  and  Sleeper  Co., 
In  re,  79  L.  T.  407 ;  5  Manson,  847— Byrne,  J. 

Winding-up  Oommenced.]— Prior  to  the 

incorporation  of  a  company,  the  promoter,  on 
behali  of  the  intended  company,  entered  into 
an  agreement  with  the  vendor,  for  the  purchase 
of  certain  patents.  By  this  agreement  the  pro- 
moter undertook  to  pa^  all  promotion  expenses, 
in  consideration  of  which  he  was  to  be  entitled 
to  have  fully  paid  shares  in  the  company 
allotted  to  him  to  the  extent  of  10  per  cent,  of 
the  subscribed  capital  for  the  time  being.  This 
agreement  was  not  filed.  Shortly  after  the  in- 
corporation of  the  company,  a  supplemental 
agreement  was  entered  into  between  the  pro- 
moter and  the  company,  by  which  the  company 
adopted  the  former  agreement  and  agreed  to 
allot  to  the  promoter  certain  fully  paid  shares, 
and  also  from  time  to  time  further  fuUy  paid 
shares  according  to  the  amount  of  fresh  capital 
subscribed,  which  shares  were  to  be  accepted  by 
him  in  full  satisfaction  of  the  shares  agreed  to 
be  allotted  to  him  by  the  first  agreement.    In 

Sursuance  of  the  second  agreement,  which  was 
uly  filed,  the  shares  were  allotted  to  the  pro- 
moter. The  company  subsequently  went  mto 
liquidation,  and  the  liquidator  settled  the  pro- 
moter on  the  list  of  contributories  in  respect  of 
the  shares,  there  being  no  sufficient  contract 
filed  to  satisfy  section  25  of  the  Companies  Act, 
1867.  On  an  application  by  the  promoter  for 
relief  under  section  1  of  the  Companies  Act, 
1898, — Held,  that  the  promoter  was  entitled  to 
the  relief  asked,  and  that,  as  the  original  agree- 
ments were  not  in  his  possession,  he  must  file 
with  the  Begistrar  of  Joint-Stock  Companies 
copies  of  both  agreements,  which  must  first  be 
properly  stamped,  together  with  an  office  copy 
of  the  order  on  the  present  application.  Mays' 
Metais  Separating  Syndicate,  In  re;  Smith- 
son's  Case,  68  L.  J.  Ch.  46;  79  L.  T.  663;  6 
Manson,  342— Wright,  J. 

Ooits  of  Liquidator.] — On  an  application 

for  relief  under  the  Companies  Act,  1898,  there 
is  no  hard-and-fast  rule  as  to  allowing  a  liqui- 
dator his  costs  as  between  solicitor  and  client. 
It  is  a  matter  for  the  discretion  of  the  Court. 
In  exercising  such  discretion  the  Court  will  be 
guided  by  how  far  the  applicant  has  furnished 
the  liquidator  with  materials  for  determining 
whether  the  application  is  one  which  the 
liquidator  ought  to  oppose  or  not.  If  the 
applicant  has  not  done  so,  he  may  be  ordered 
to  indemnify  the  liquidator.  Fanners'  United, 
Lim.,  In  re;  Stephenson's  Case,  69  L.  J. 
Ch.  684;  [1900]  2  Ch.  442;  83  L.  T.  406— 
Wright,  J. 


Yendor'i  Shares— Belief— Oonduet  of  Ap- 

plieant— SpeenlatlTe  Tramaetion.]— To  entitle 
an  applicant  to  relief  under  the  Companies  Act, 
1898,  where  he  has  acquired  shares  out  of  the 
ordinary  course,  the  onus  lies  on  him  to  shew 
that  he  has  acted  with  due  caution  and  con- 
scientiousness  and  has  done  nothing  to  dis- 
entitle himself  to  relief  at  the  cost  of  innocent 
parties.  Roxburghe  Press,  In  re;  Spiers  db 
Sevan's  Case,  68  L.  J.  Ch.  Ill;  [1899]  1  Ch. 
210;  80  L.  T.  280;  47  W.  B.  281 ;  6  Manson,  57 
—Wright,  J. 

Where,  therefore,  accountants  agreed  with 
the  promoter  of  a  company,  in  consideration 
of  an  allotment  of  fully  paid  shares,  to  cir- 
culate amongst  their  clients  the  prospectus  of 
the  company,  accompanied  by  a  letter  recom- 
mending subscriptions  for  shares,  but  abstained 
from  making  enquiry,  except  from  the  pro- 
moter, as  to  the  truth  of  the  statements  con- 
tained in  the  prospectus,  the  Court  refused  to 
grant  relief  at  the  expense  of  bona  fide  con- 
tributories and  creditors.    lb, 

Vo  Contract  in  Writing— ICemorandun.] 

— Where  no  contract  in  writing  has  ever  been 
made,  the  Court  can  under  sub-section  4  direct 
a  memorandum  to  be  filed  in  lieu  of  the  requisite 
contract.  Form  of  order  and  memorandum. 
Whitefriars  Financial  Co.,  In  re,  68  L.  J.  Ch.  79 ; 
[1899]  1  Ch.  184 ;  79  L.  T.  546 ;  6  Manson,  72— 
Kekewich,  J, 

Issue  of  Sham  before  Oontraet  Tiled- 

Memorandum— Motion.] — ^A  company  was  formed 
on  the  reconstruction  of  another  company,  the 
shareholders  in  which  took  shares  credited  as 
partly  paid  up  in  the  new  company.  These 
shares  were  issued  pursuant  to  two  agreements, 
but  before  these  agreements  were  filed  with 
the  Begistrar  of  Joint-Stock  Companies  the 
directors  allotted  a  number  of  the  shares. 
Subsequently  the  agreements  were  filed.  The 
company  moved  for  an  order  that  the  two  filed 
contracts  should  operate  as  if  they  had  been 
filed  at  or  before  the  issue  of  the  shares: — 
Held,  that  as  the  contracts  were  actually  on 
the  file,  an  order  could  not  well  be  made  under 
sub-section  1  of  section  1  of  the  Companies 
Act,  1898,  that  the  same  contracts  should  be 
filed;  the  case  came  under  sub-section  4  of 
section  1,  and  a  memorandum  must  be  filed  in 
accordance  with  that  section.  Lucky  Ouss,  Ltm., 
In  re,  79  L.  T.  722— Kekewich,  J. 

Sharee  Subscribed  for  in  Xomorandmn- 

Identity  of  Shaxeo— Belief.]— A  number  of  fully 
paid  shares  in  a  company  were  allotted  to  a 
shareholder  in  consideration  of  the  sale  to  the 
company  of  his  business.  The  contract  for  such 
issue  was  duly  filed  with  the  Begistrar  under 
section  25  of  the  Companies  Act,  1867.  The 
same  shareholder  had  previously  subscribed 
the  company's  memorandum  of  association  for 
a  similar  number  of  shares,  which  thus  became 
issued  to  him,  immediately  on  the  registration 
of  the  company— that  is,  before  the  filing  of 
the  contract.  It  being  intended  that  he  should 
take  only  one  set  of  shares — namely,  those 
allotted  in  consideration  of  the  sale — it  was 
sought  to  give  effect  to  such  intention  by  an 
application  to  file  a  memorandum  to  this  effect 
under  section  1,  sub-section  4  of  the  Companies 
Act,  1898  :—Held,  that  the  Act  did  not  apply 
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to  the  case.  Jarvis  d  Co.,  In  re,  68  L.  J.  Ch. 
146 ;  [1899]  1  Ch.  193 ;  79  L.  T.  727 ;  47  W.  B. 
166 ;  6  Manson,  116— Bomer,  J, 

Bftle  of  BnsineM  to  Snbsoribor  for  4,069 

Paid-up  Sharet— Filed  Oontraet— Identity  of 
8haree.j| — A  oompcm^  was  incorporated  with 
the  object  of  acquiring  the  business  of  D.  D. 
signed  the  memorandum  of  association  for 
4,069  shares.  D.  subsequently  entered  into  an 
agreement  with  the  company  to  sell  his  busi- 
ness to  it  for  4,069  fuUy  paid  shares.  After 
this  agreement  had  been  duly  filed,  4,069  shares 
were  under  it  allotted  to  D.  as  fully  paid. 
Upon  motion  to  file  a  memorandum  in  writing 
imder  the  Companies  Act,  1898,  s.  1,  sub-s.  4, 
setting  forth  that  the  shares  allotted  to  D. 
were,  the  shares  for  which  he  signed  the  memo- 
randum of  association, — Held,  that  the  Court 
had  no  power  under  the  Companies  Act,  1898, 
to  grant  the  relief  asked.  Jarvis  d  Co,,  In  re 
([1899]  1  Ch.  193),  followed.  Dawnay,  Lim., 
In  re,  83  L.  T.  47 ;  48  W.  K.  600— Keke- 
wich,  J. 

Identity  of  Shares.] — A  company  formed 

to  take  over  the  business  of  a  vendor  was 
incorporated  on  August  9,  1870.  The  vendor 
signed  the  memorandum  of  association  for 
1,068  shares  of  1001,  each,  and  executed  an 
agreement  on  October  21, 1870,  for  the  sale  of  | 
the  business  to  the  company.  The  considera-  : 
tion  was  130,000^.,  of  which  106,800Z.  was  to  be  ■ 
paid  by  the  allotment  of  1,068  fuUy  paid-up 
shares  to  the  vendor.  The  whole  of  the 
remaining  232  shares  were  applied  for  by  and 
allotted  to  the  other  signatories  to  the  memo- 
randum of  association : — Held,  on  motion  under 
section  1,  sub-sections  1  and  4  of  the  Com- 
panies Act,  1898,  that  the  shares  mentioned  in 
the  agreement  were  the  same  shares  as  those 
subscribed  for  in  the  memorandum  of  associa- 
tion. Held  also,  that  the  issue  of  the  certificate 
of  incorporation  of  the  company  operated  as  the 
issue  of  all  shares  signed  for  m  the  memorandum 
of  association.  The  company  were  therefore 
ordered  to  file  a  sufficient  contract  in  writing, 
within  the  meaning  of  section  25  of  the  Com- 
panies Act,  1867,  which  should  operate  as  if  it 
had  been  duly  filed  on  or  before  the  issue  of 
the  shares  so  subscribed  for.  Jarvis  d  Co,,  In 
re  (68  L.  J.  Ch.  146 ;  [1899]  1  Ch.  193),  distin- 
guished. Whitehead  Brothers,  In  re,  69  L.  J. 
Ch.  607;  [1900]  1  Ch.  804;  82  L.  T.  670;  48 
W.  R.  686— Cozens-Hardy,  J. 

The  contract  to  take  shares  and  pay  for  them 
in  cash  which,  under  the  law  prior  to  the  Com- 
panies Act,  1900,  was  involved  in  subscribing  a 
company's  memorandum  of  association,  is  not 
satisfied  by  a  subsequently  filed  agreement  by 
the  subscriber  with  the  company  to  pav  for  the 
same  number  of  shares  in  property  other  than 
cash.  Such  a  case  is  not  one  for  relief  imder 
the  Companies  Act,  1898.  Jarvis  d  Co,,  In  re 
(68  L.  J.  Ch.  146;  [1899]  1  Ch.  193),  and 
Archibald  D.  Davmay,  In  re  (35  L.  J.  N.C. 
412 ;  W.  N.  (1900),  162),  followed.  WhiUhead 
d  Brothers,  In  re  (69  L.  J.  Ch.  607 ;  [1900] 
1  Ch.  804),  distinguished.  Timmins  (Ebenezer) 
d  Sons,  Lim.,  In  re,  71  L.  J.  Ch.  121 ;  [1902] 
1  Ch.  238 ;  9  Manson,  47— Buckley,  J. 

Whether,  having  regard  to  section  33  of  the 
Companies  Act,  1900,  the  liability  in  respect  of 


the  shares  for  which  the  memorandum  of  asso- 
ciation was  subscribed  could  be  enforced, 
qucere,    lb, 

(f)  Begister  of  Members, 

Shareholder  Indebted  to  Company— Company's 
Lien  —  Xemorandmn  on  Begister — **  Clean  " 
Certifloate.]  —  A  company  formed  under  the 
Companies  Acts  had  under  its  articles  (which 
incorporated  in  part  Table  A^  a  "first  and 
paramount  lien  upon  all  the  snares  registered 
in  the  name  of  each  member  for  his  debts, 
liabilities  and  engagements  to  and  with  the 
company,  whether  the  period  for  the  payment, 
fulfilment,  or  discharge  thereof  shall  have 
actually  arrived  or  not."  A  shareholder  having 
been  adjudicated  bankrupt,  the  trustee  in  his 
bankruptcy  applied,  imder  Table  A,  clause  13, 
to  be  entered  on  the  register  in  his  place.  The 
company  claimed  the  right  to  enter,  in  addition 
to  the  particulars  required  by  section  26  of  the 
Companies  Act,  a  memorandum  that  the  com- 
pany claimed  a  lien  (to  establish  which  an 
action  was  pending)  on  the  shares,  and  to  issue 
the  share  certificate  with  a  similar  memoran- 
dum:— Held,  on  an  application  imder  section 
36  of  the  Companies  Act,  that  the  company 
had  no  right  to  put  the  memorandum  on  the 
register,  and  that  the  trustee  was  entitled  to 
be  registered  without  the  memorandum  and 
to  have  a  "  clean  certificate."  Key  d  Son,  In 
re,  71  L.  J.  Ch.  264;  [1902]  1  Ch.  467;  86 
L.  T.  374;  60  W.  B.  234;  9  Manson,  181— 
Byrne,  J. 

Begif  tration  of  Transfer— TTnreasonable  Belay 
— EeeonBtmotion- Beotifleatlon.] — The  power  of 
the  Court  to  rectify  the  register  of  members 
conferred  by  section  36  of  the  Companies  Act, 
1862,  can  be  exercised  after  the  liquidation  of 
the  company,  and  is  not  then  reduced  to  merely 
settling  the  list  of  contributories.  Sussex  Brick 
Co.,  In  re,  73  L.  J.  Ch.  308;  [1904]  1  Ch.  698; 
90  L.  T.  426;  62  W.  R.  371 ;  11  Manson,  66— 
C.A. 

Where,  owing  to  unnecessary  delay,  a  trans- 
fer of  shares  was  not  registered  prior  to  the 
company  going  into  voluntary  liquidation 
for  the  purpose  of  reconstruction  under  the 
Companies  Act,  1862,  s.  161,  the  Court,  in  recti- 
fying the  register,  directed  the  registration  to 
take  effect  from  the  time  when  in  the  ordinary 
course  of  business  the  transfer  ought  to  have 
been  registered,  the  effect  being  to  make  valid 
a  notice  of  dissent  under  section  161  given  by 
transferees  who  at  the  time  ought  to  have  been, 
but  were  not,  registered  as  members  of  the 
company.  Joint- Stock  Discount  Co.,  In  re; 
Nation,  ex  parU  (36  L.  J.  Ch.  112 ;  L.  B.  3  Eq. 
77),  approved  and  followed.    lb, 

Inspeotion— Bight  to  Take  Extracts— Pay- 
ment.]— ^The  right  to  inspect  the  register  of 
members  of  a  company  given  by  section  32 
of  the  Companies  Act,  1862,  does  not  carry 
with  it  a  right  to  take  extracts  from  or  make 
copies  of  the  register.  Such  right  is  excluded 
by  the  express  provision  in  the  section  requiring 
the  company  to  furnish  a  copy  of  the  register, 
or  of  any  part  thereof,  on  payment  of  sixpence 
for  every  himdred  words  required  to  be  copied. 
Boord  V.  African  ConsoUdaied  Land  and  Trad- 
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ing  Co.  (G7  L.  J.  C\i.  4.51;  ri.S98J  1  Ch.  596) 
overruled.  Mutter  v.  Eastern  and  Midlands 
Railway  (57  L.  J.  Ch.  615;  38  Ch.  D.  92) 
and  Nelson  v.  Anglo-American  Land  Mortgage 
Agency  (66  L.  J.  Ch.  112;  [1897]  1  Ch.  130) 
distingnished.  Balaghit  Oold-Mining  Co.,  In 
re,  70  L.  J.  K.B.  866;  [1901]  2  K.B.  665;  85 
L.  T.8;  49  W.  R.  625— C.A. 


Sight  of  lUmbflrf  and  Von- 

Yolantary  Winding-up.]  The  right  of  inspect- 
ing the  register  of  members  of  a  company  under 
the  Companies  Act,  1862,  given  to  all  persons 
by  section  32  of  that  Act,  ceases  upon  the  com- 
mencement of  the  winding-up  of  the  company, 
and  is  replaced  by  the  provisions  of  section  156, 
which  provides  for  the  inspection  of  the  books 
and  papers  of  a  company  which  is  being  wound 
up  imder  an  order  of  the  Court  by  its  creditors 
and  contributories,  and  can  be  applied  to  a 
voluntary  winding-up  by  section  138  of  the 
Act.  Kent  Coalfields  Syndicate,  In  re,  67  L.  J. 
Q.B.  500;  [1898]  1  Q.B.  754;  78  L.  T.  443;  46 
W.  R.  453 ;  5  ^lanson,  88— C.A. 

Beetiileation— Petition.]— The  question 
whether  a  petition  imder  section  35  of  the 
Companies  Act,  1862,  for  rectification  of  the 
register  of  a  company  is  a  proper  nrocess  for 
trying  a  question  between  a  shareholder  and  the 
company  as  to  whether  the  petitioner  is  entitled 
to  bie  relieved  of  shares  allotted  to  him  is  one 
of  circumstances.  Qowans  v.  Dundee  Steam 
Navigation  Co,,  6  F.  613— Ct.  of  Sess. 

Miiropretontation  in  Proipootni— AppU- 

eation  to  Bcmovo  Hamet  of  SharehoIderB  from 
Begister— Ez  parte  Application.]— An  applica- 
tion to  rectify  the  register  of  a  company  by  re- 
moving therefrom  the  names  of  a  large  number 
of  shareholders  on  the  ground  that  they  had 
been  induced  to  take  shares  by  misrepresenta- 
tions in  a  prospectus  was  allowed  to  be  made 
ex  parte,  so  as  to  save  expense.  London  Elec- 
trobus  Co.,  In  re,  22  T.  L.  R.  677— Buckley,  J. 

Ooits  Inenrrod  but  not  Ordered  to  bo  Paid 

before  Winding-up  —  Proceedingf  to  Eeetify 
Begister.] — Where  applications  are  made  by 
shareholders  under  section  35  of  the  Companies 
Act,  1862,  for  the  removal  of  their  names  from 
the  register  of  the  company,  and  the  return  of 
the  money  paid  for  their  shares,  and  a  test 
case  is  itried  and  succeeds,  and  the  company 
is  afterwards  ordered  to  be  wound  up,  the  costs 
incurred  by  those  of  the  shareholders  whose 
applications  had  not  been  tried  can  be  added 
to  the  amounts  due  to  them  on  the  rectification 
of  the  register,  and  proved  for  in  the  winding- 
up  of  the  company,  though  no  orderi  has  been 
made  as  to  such  costs.  British  Gold  Fields 
of  West  Africa,  In  re,  68  L.  J.  Ch.  412 ;  [1899] 
2Ch.  7;  80L.  T.  638;  47W.  R.  552;  6  Manson, 
334— C.A. 


(g)  Certificates, 

Ef toppel— Porgorj  by  Soerotary— Warranty  of 
Title — ^Estoppel.] — A  company  is  not  liable  in 
damages  for  loss  sustained  by  the  purchaser  for 
value  of  a  share  certificate  on  which  the  names 
of  the  directors,  whose  signature  under  the 
articles  of  association  is  necessary  to  the  validity 
of  the  certificate,    have  been  forged    by   the 


secretary.  The  fact  that  the  certificate  is  in 
proper  form  and  delivered  by  the  secretary  in 
the  ordinary  course  of  his  duty  does  not  operate 
in  such  a  case  as  a  warranty  or  representation 
of  genuineness  or  estop  the  company  from 
denying  the  validity  of  the  certificate.  Shaw 
V.  Port  Philip  Gold-Mining  Co.  (63  L.  J.  Q.B. 
I  869 ;  13  Q.B.  D.  103)  doubted.  Ruben  v.  Great 
FingaU  Consolidated,  Lim.,  75  L.  J.  K.B.  843 ; 
[1906]  A.C.  439 ;  95  L.  T.  214 ;  13  Manson,  248 ; 
22  T.  L.  R.  712— H.L.  (E.) 

Oertifloation  by  Soeretarj— Statomtnt  by 

Wanaging  Direetor.] — A  company  is  not  bound 
by  the  representations  of  its  secretary,  who 
is  only  a  servant  with  powers  limited  to  his 
instructions ;  and  the  certification  by  the  secre- 
tary  of  the  transfer  of  shares  by  a  person  who 
had  no  power  of  dealing  with  such  shares  cannot 
operate  as  an  estoppel  against  the  company  from 
denying  the  title  of  the  alleged  transferee,  or 
make  it  liable  in  damages  for  refusing  to  register 
such  transferee  as  a  shareholder.  Nor  can  the 
recognition  by  a  managing  director  of  such 
certification,  or  even  the  representation  by  him 
that  the  certification  would  be  acted  upon  by 
the  company  and  entitle  the  transferee  to  be 
placed  on  the  register,  create  such  estoppel — 
as  a  representation,  to  be  effective  for  such  a 
purpose,  must  be  one  of  an  existing  fact,  and 
not  constitute  a  mere  promise  of  future  action. 
Whitechurch  [George),  Lim.  v.  Cavanagh,  71 
L.  J.  K.B.  400;  [1902]  A.C.  117;  85  L.  T.  349; 
50  W.  R.  218;  9  Manson,  851— H.L.  (E.) 

Difference  between  a  certificate  and  certifi- 
cation explained.    lb. 

Grant  v.  Nonoay  (20  L.  J.  C.P.  93;  10  C.B. 
665)  approved.  Lord  Robertson  doubting  its 
application,  but  concurring  on  other  grounds.  lb. 

Setnm  of  Oertifloate  to  Traniferor— 8nb- 

•oqnent  Prandnlent  Tranifer^Liability  of  Com- 
pany  to  Snbfoqnent  TraniUKoe— Vagligonoo  of 
Company- Prozimato  Oanio  of  Lom.]— On  April 
19,  1904,  B.  became  the  registered  owner  of 
shares  in  the  defendant  company,  and  certifi- 
cates of  his  ownership  were  made  out,  but  were 
not  sent  to  him.  On  the  same  day  a  transfer 
by  B.  to  H.  and  M.  of  1,500  shares  was  presented 
to  the  secretary  of  the  company,  and  the  secre- 
tary indorsed  upon  it  a  certification  certifying 
that  the  certificates  had  been  forwarded  to  the 
company's  office,  and  the  transfer  so  certified 
was  returned  to  H.  and  M.,  and  they  then 
executed  it,  and  had  since  become  the  regis- 
tered owners  of  the  shares.  On  April  22  the 
secretary,  having  occasion  to  send  B.  certificates 
for  other  shares  in  the  company,  by  mistake 
inclosed  the  certificates  for  the  1,5(30  shares 
which  had  been  transferred  to  H.  and  M.  Sub- 
sequently the  plaintiffs  made  advances  to  B.  on 
a  deposit  of  the  certificates  for  the  1,500  shares, 
with  transfers  of  the  shares.  The  loans  not 
being  repaid,  the  plaintiffs  sent  in  the  transfers 
to  the  company  for  registration.  Finding  that 
they  were  unable  to  obtain  registration,  they 
brought  the  action  for  registration  of  the  trans- 
fers and  delivery  of  the  certificates,  and  damages. 
They  based  their  claim  on  estoppel  arising  from 
the  negligence  of  the  secretary  in  returning  the 
certificates  to  B.  after  the  certification  :—Held, 
that,  admitting  that  there  was  negligence  for 
which  the  company  might  have  been  liable  to 
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those  who  were  entitled  to  rely  on  the  certifica- 
tion, the  plaintiffs  were  not  persons  who  could 
rely  on  it,  and  they  had  failed  to  shew  that 
there  was  any  duty  on  the  part  of  the  company 
to  retain  the  certificates,  either  to  them  per- 
sonally or  to  the  public,  or  to  any  section  of 
the  public,  or  to  persons  desirous  of  becoming 
members  of  the  company ;  under  section  31  of 
the  Companies  Act,  1862,  a  certificate  was  only 
prima  facie  evidence  of  title  to  shares,  and  the 
plaintiffs  were  not  entitled  to  assume  as  against 
the  company,  without  enquiry,  that  there  had 
been  no  deaHng  with  the  shares  since  the  issue 
of  the  certificates  to  B.,  from  the  mere  fact  of 
finding  them  in  his  possession;  further,  the 
negligence  was  not  the  real  or  proximate  cause 
of  the  plaintiffs'  loss,  but  the  improper  use  of 
the  certificates  made  by  B.  after  they  were 
returned  to  him;  and  mere  n^^ence  would 
not  raise  estoppel.  The  circumstances,  there- 
fore, were  not  sufficient  to  raise  a  case  of  estoppel 
against  the  company.  Longman  v.  Bath  Electric 
TramwayB,  74  L.  J.  Ch.  424 ;  [1905]  1  Ch.  646 ; 
92  L.  T.  743;  53  W.  R.  480;  12  Manson,  147; 
21  T.  L.  R.  373— C.A. 

Statements  of  the  law  in  Swan  v.  North 
British  Australasian  Co.  (32  L.  J.  Ex.  273,  277, 
280;  2  H.  &  C.  175,  182,  192)  and  Bishop  v. 
Balkis  Consolidated  Co.  (59  L.  J.  Q.B.  565, 571 ; 
25  Q.B.  D.  512,  519)  adopted  and  appUed.    lb. 

The  secretary  of  the  company,  on  receipt 
from  the  plaintiffs  of  the  transfers  to  them, 
gave  an  acknowledgment  of  the  receipt  of  them 
for  registration  in  favour  of  the  transferees 
"subject  to  the  approval  of  the  directors," 
with  a  note  appended  that  the  receipt  must  be 
returned  to  the  company's  office  in  exchange 
for  the  relative  share  certificates,  which  would 
be  ready  on  a  day  named :  —Heldy  that  the  re- 
ceipts were  not  a  recognition  on  behalf  of  the 
company  of  the  plaintiffs*  title,  and  did  not 
bind  the  company  to  issue  certificates  on  the 
day  named.    /6. 

Putting  to  Best— Insolvent  Broker- 
Detriment— Onus  of  Proof— Duty  of  Dirootor — 
Damages.] — In  January,  1897,  the  plaintiff  em- 
ployed L.,  a  broker,  to  purchase  for  her  thirty 
shares  in  a  joint-stock  company,  and  paid  him 
the  purchase  money.  L. ,  who  was  also  secretary 
to  the  company,  prepared  a  transfer  of  thirty 
shares  (omitting  the  denoting  numbers)  from 
his  clerk  to  the  plaintiff,  both  of  whom  executed 
the  transfer.  The  clerk  never  had  thirty  shares 
in  the  company,  and  was  a  man  of  no  substance. 
T.,  the  chairman  of  the  company,  was  the 
holder  of  333  shares  in  the  company,  numbered 
1  to  333.  At  a  directors'  board  meeting,  at 
which  T.  was  presiding,  the  above-mentioned 
transfer  was  passed,  no  mention  being  made  of 
the  denoting  numbers.  At  the  same  meeting, 
L.  submitted  for  execution  a  certificate  specify- 
ing that  the  plaintiff  was  the  registered  holder 
of  thirty  shues,  numbered  115  to  144.  This 
certificate  was  passed  round  at  the  meeting,  and 
the  directors  relying  on  L.'s  trustworthiness  did 
not  verify  it.  Two  of  the  directors  (other  than 
T.)  signed  it,  and  it  was  duly  issued  under  the 
company's  seal  and  countersigned  by  L.,  who  in 
May,  1897,  sent  it  to  the  plaintiff.  In  March, 
1898,  L.  sent  dividend  warrants  in  respect  of  the 
shares  to  both  T.  and  the  plaintiff.  In  June, 
1898,  L.  was  dismissed  by  the  company  for 
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misconduct,  and  in  August,  1898,  was  adjudi- 
cated bankrupt.  In  1899,  the  company  on  dis- 
covering the  fraud  refused  to  recognise  the 
plaintiff  as  entitled  to  any  shares.  In  an  action 
against  the  company  and  T.  to  compel  them  to 
recognise  her  title  to  the  shares,  or  pay  damages, 
— Heldf  that  the  directors  individually  had  not 
been  guilty  of  any  breach  of  duty  towards  the 
plaintiff  by  reason  of  their  not  having  verified 
the  certificate  in  question ;  that  they  had  pro- 
perly left  the  verification  of  the  certificates  to 
the  secretary,  who  was  believed  to  be  trust- 
worthy; that  the  mere  fact  that  the  certificate  was 
passed  round  at  the  board  meeting  was  not 
sufficient  to  estop  T.  from  denying  the  plaintiff's 
title ;  and  that  as  against  T.  the  action  failed. 
Dixon  V.  Kennaway,  69  L.  J.  Ch.  601 ;  [1900] 
1  Ch.  833 ;  82  L.  T.  527 ;  7  Manson,  446— 
Farwell,  J. 

Held  alsOf  on  the  authority  of  Knights  v. 
Wiffen  (40  L.  J.  Q.B.  51 ;  L.  R.  5  Q.B.  660), 
that  as  the  plaintiff  had  been  put  to  rest  by  the 
certificate  until  the  time  when  by  reason  of  L.'s 
bankruptcy  she  could  no  longer  recover  against 
him,  the  onus  was  upon  the  company  to  shew 
that  she  could  not  have  recovered  against  him 
if  she  had  sued  him  before  he  became  insol- 
vent,   lb. 

The  company  having  failed  to  discharge  this 
onus, — Held  further^  that  the  plaintiff  had  rested 
on  the  certificate  to  her  detriment ;  that  in  the 
circumstances,  there  was  an  estoppel  arising  on 
the  certificate  and  binding  on  the  company  ;  and 
that  as  against  the  company  the  plaintiff  was 
entitled  to  damages.  Sirnm  v.  Anglo-American 
Telegraph  Co.  (49  L.  J.  Q.B.  392;  6  Q.B.  D. 
188)  distinguished.    lb. 

Liquidator,  ag  Against.]— A  statement  in 

a  share  certificate  that  the  shares  are  fully  paid 
will  not  estop  the  liquidator  in  the  winding-up 
of  the  company  from  denying  the  sufficiency  of 
the  filed  contract.  African  Gold  Concessions 
and  Development  Co.,  In  re;  Markham  and 
Darter's  Case,  68  L.  J.  Ch.  215 ;  [1899]  1  Ch. 
414;  80  L.  T.  282;  47  W.  R.  509  ;  6  Manson,  84 
—Wright,  J. 


(h)  Calls. 

Duty  in  Making— Signatory  of  Kemorandnm 
of  Aiiooiation— Agreement— Liability  for  ITi^id 
Portion  of  Share.] — It  is  a  breach  of  duty  on 
the  part  of  directors  to  place  themselves  in  a 
more  advantageous  position  as  regards  payment 
of  the  amount  due  on  their  shares  tnan  the 
other  shareholders,  notwithstanding  that  by 
the  articles  of  association  the  directors  are 
empowered  to  make  arrangements  for  a  dif- 
ference between  the  holders  of  shares  in  the 
amount  of  calls  to  be  paid  and  in  the  time  of 
payment,  unless  the  other  shareholders  know 
of  the  arrangement  and  sanction  it.  Alexander 
V.  Automatic  Telephone  Co.,  69  L.  J.  Ch.  428 ; 
[1900]  2  Ch.  56;  82  L.  T.  400;  48  W.  R.  546 
— C.A. 

BepretentatlTe  Aetion— Bight  of  PlaintiiT  to 
Sne— Perm  of  Belief.]- The  breach  of  duty  to 
the  company  consists  in  depriving  it  of  the  use 
of  the  money  which  the  directors  ought  to  have 
made  themselves  pay  up  like  the  other  share- 
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holders ;  and  where  the  directors  hold  a 
majority  of  the  shares,  the  Court  will  grant 
relief  in  an  action  by  one  shareholder  on  behalf 
of  himself  and  all  others,  the  case  not  being 
one  of  mere  internal  management  within  the 
rule  in  F088  v.  Harbottle  (2  Hare,  461),  and 
will  make  an  order  declaring  that  the  directors 
are  guilty  of  a  breach  of  duty  as  directors  in 
not  paying  to  the  company  in  respect  of  their 
shares  the  amount  obtained  from  the  other 
shareholders,  and  giving  the  plaintiff  liberty  to 
apply  for  an  order  for  payment  if  necessary. 
Jb. 

Snmmoni  by  Liquidator  for  Call  on  Shares — 
Action  for  Amonnt  of  Call— TTnoonditional  Leave 
to  Defend— Bet-off— Besolntion  for  Winding-up.] 
— A  limited  company  commenced  an  action  by 
specially  indors^  writ  against  a  shareholder 
for  a  oaH.  The  defendant  obtained  uncon- 
ditional leave  to  defend,  under  Order  XIV.,  on 
affidavit  evidence  setting  up  a  debt  against  the 
company,  which  he  claimed  to  set  off.  The 
company  went  into  volimtary  liquidation.  The 
defendiuat  put  in  his  defence  claiming  set-off, 
but  the  action  had  not  come  on  for  trial.  The 
liquidator  took  out  a  summons  for  the  amount 
of  the  call : — Held,  that  the  shareholder  could 
not  set  off  his  debt  against  the  liquidator's 
claim.  Hiram  Maxim  Lamp  Co.,  In  re,  72 
L.  J.  Ch.  18;  [1903]  1  Ch.  70;  51  W.  R.  74— 
Byrne,  J. 

OalU— Insolvent  Estate  of  Shareholder.]— iSee 

EXBCUTOB  AND  AdMINISTRATOB. 

Calls  Paid  by  Begistered  Owner— Indemnity.] 
— See  Hardoon  v.  Belilios,  70  L.  J.  P.O.  9; 
[1901]  A.O.  118;  83  L.  T.  678;  49  W.  R. 
209-P.O. 


(i)  Dividends. 

Beserve  Fund — Investment — Bemnneratlon  of 
Bireetors,  &o.] — There  is  no  principle  which 
conipels  a  company,  while  a  going  concern,  to 
divide  the  whole  of  its  profits  among  the  share- 
holders, and  the  reserve  fund  may,  subject  to 
the  control  of  a  general  meeting,  be  invested  in 
such  securities  as  the  directors  may  select,  the 
question  being  one  of  internal  management,  as 
is  also  the  amount  of  remuneration  to  be  paid 
to  directors  and  officers  of  the  company.  Btir- 
land  V.  Earle,  71  L.  J.  P.O.  1 ;  [19021  A.O. 
83 ;  86  L.  T.  663 ;  50  W.  R.  241— P.O. 

Beolaration  of  Interim  Dividend  bj  Direotors 
~  Withdrawal  — Indefeasible  Bight  of  Share- 
holders to  Payment— Artioles  of  Association.]— 
It  was  provided  by  the  articles  of  association 
of  a  company  that  "  the  directors  might  from 
time  to  time  pay  to  the  members  on  account 
of  the  next  forthcoming  dividend  such  interim 
dividends  as,  in  their  judmnent,  the  position  of 
the  company  justified."  On  March  16,  1897,  at 
a  meeting  of  the  directors,  it  was  resolved  that 
an  interim  dividend  be  declared  for  the  current 
year  at  the  rate  of  4  per  cent,  per  annum,  pay- 
able on  April  20, 1897.  On  April  12,  1897,  the 
directors  resolved  that,  having  regard  to  certain 
litigation  then  pending,  the  payment  of  the  pro- 
posed interim  dividend  should  be  postponed; 
and  on  April  13, 1897,  the  company  requested 
their  bankers  to  set  aside  out  of  money  in  their 


hands  belonging  to  the  company,  under  a  special 
accoimt  entitled  "  Interim  dividend  account,"  a 
sum  of  36,000^  to  cover  the  dividend,  pending 
the  company's  instructions.  The  company  now 
claimed  a  declaration  that  neither  they  nor 
their  bankers  were  bound  to  apply  the  said 
sum  of  d6,000Z.  or  any  part  thereof  in  payment 
of  that  dividend : — Held,  that  the  company  were 
entitled  to  such  a  declaration.  Lagun^is  NUraU 
Co,  V.  Schroeder,  85  L.  T.  22— Joyce,  J. 

*<  Profits  available  for  dividend  "  — Beserve 
Fund — Xemorandnm  and  Artioles  of  Assooia- 
tion.] — The  memorandum  of  association  of  a 
limited  company  provided  that  the  "profits 
from  time  to  time  available  for  dividend" 
should  be  applicable — first,  to  the  payment  of 
a  dividend  of  15  per  cent,  to  the  ordinary 
shareholders;  and  secondly,  should  be  divided 
between  the  ordinary  shareholders  and  the 
holders  of  founders'  shares  in  specified  propor- 
tions. The  articles  adopted  Table  A,  expressly 
excluding  some  articles  in  Table  A,  but  made 
no  express  mention  of  article  74,  which  enables 
directors  to  create  a  reserve  fund : — Held,  that 
article  74  of  Table  A  was  not  excluded  by  im- 
plication, and  that  the  words  "profits  from 
time  to  time  available  for  dividend"  in  the 
memorandum  meant  the  net  profits  after  de- 
ducting all  sums  properly  appropriated  by  the 
directors  for  other  purposes,  and  that  the 
application  of  part  of  the  profits  to  a  reserve 
fund  was  a  proper  purpose  under  article  74. 
Fislter  v.  Black  and  White  Publishing  Co.,  70 
L.  J.  Ch.  175;  [1901]  1  Ch.  174;  84  L.  T.  305; 
49  W.  R.  310;  8  Manson,  184— C,A. 

Per  RoMEB,  L.J. — Article  74  of  Table  A  was 
so  far  modified  that  the  reserve  fund  could  not 
be  used  for  equalising  dividends.    Jb. 

Profits— Aooretion  to  Capital- Iiijnnetion.]— 
In  1897  the  defendant  company  purchased  the 
property  and  assets  of  another  company.  Among 
the  property  and  assets  so  purchased  was  a  debt 
of  100,000  dollars  secured  by  promissory  notes. 
This  debt  and  the  notes  were  not  specifically 
mentioned  in  the  agreement  for  sale.  Subse- 
quently new  promissory  notes  were  given  to 
the  defendant  company  for  127,000  dollars,  being 
the  amount  of  the  old  debt  and  notes  and  in- 
terest accrued  in  respect  thereof.  In  respect  of 
the  new  notes  the  defendant  company  received 
26,258Z.  168.  English  currency.  It  did  not  appear 
that  the  amount  of  these  notes  had  ever  been 
included  in  suiy  balance-sheet : — Held,  that  an 
interlocutory  injimction  must  be  granted  re- 
straining the  defendsuits  from  distributing  as 
dividends  so  much  of  the  amount  received  as 
represented  the  original  debt  of  100,000  dollars 
(to  which  the  plaintiffs  limited  their  claim) 
without  having  regard  to  the  value  of  the  total 
capital  assets  of  the  defendant  company,  and 
the  result  of  the  year's  trading.  Foster  v.  New 
Trinidad  Lake  Asphalt  Co.,  70  L.  J.  Ch.  123 ; 
[1901]  1  Ch.  208;  49  W.  R.  119;  8  Manson,  47 
— Byrne,  J. 

Payment  of  Dividends  out  of  Capital— Vet 
Profits  —  "Interest."! — The  necessity  for  the 
declaration  of  a  dividend  as  a  condition  prece- 
dent to  an  action  for  the  recovery  of  such 
dividend  applies  as  well  to  shares  on  which  a 
fixed  preferential  dividend    is  payable   as    to 
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ordinary  shares.  Bond  v.  Barrow  Hcentatite 
Steel  Co,,  71  L.  J.  Ch.  246;  [1902]  1  Ch.  368; 
86  L.  T.  10;  60  W.  R.  296;  9  Manson,  69— 
Farwell,  J. 

'* Interest"  is  not  an  apt  word  to  describe 
the  return  to  which  a  shareholder  is  entitled  in 
respect  of  shares  —  preference  or  ordinary — 
paid  np  in  due  course,  and  not  by  way  of 
advance.  "  Interest "  is  compensation  for  delay 
in  payment,  and  is  not  accurately  applied  to  a 
share  of  profits  of  trading,  although  it  may  be 
used  as  an  inaccurate  mode  of  expressing  the 
measure  of  the  share  of  such  profits.    Ih, 

Knowledge    of    ShareholderB  —  Action 

against  Direeton  for  Eooonpment  by  Share- 
holder on  Behalf  of  Self  and  other  Shareholders 
— Setention  bj  Plaintiir  of  Share  of  Piyidend 
at  Time  of  Aotion— Bight  of  Aotion.]— I>irectors 
of  a  company  in  March,  1900,  paid  an  interim 
dividend  to  the  shareholders  which  was  in  fact 
a  payment  out  of  capital.  The  payment  ap- 
peared on  the  balance-sheet  presented  to  the 
shareholders  for  the  year  endmg  July  81, 1900, 
and  approved  by  them,  and  the  amount  of  the 
dividend  was  in  process  of  being  recouped  out 
of  the  profits  of  subsequent  years.  In  March, 
1908,  two  of  the  shareholders  of  the  company 
who  had  received  their  respective  shares  of  the 
dividend,  with  full  knowledge  of  all  the  facts, 
and  still  retained  them,  brought  an  action  on 
behalf  of  themselves  and  other  shareholders  of 
the  company  against  the  company  and  the 
directors  to  make  the  directors  repay  the 
amount  of  the  dividend,  on  the  ground  that 
the  payment  was  an  ultra  vires  payment: 
— Heldy  that  the  plaintiffs  could  not,  in  the 
circumstances  of  the  case,  maintain  the  action. 
Towers  v.  African  Tug  Co,,  78  L.  J.  Ch.  895 ; 
[1904]  1  Ch.  658 ;  90  L.  T.  298  ;  62  W.  R.  682  ; 
11  Manson,  198 ;  20  T.  L.  R.  292— C.A. 

Per  Vaughan  Williams,  L.J.,  and  Cozens- 
Habdy,  L.J. — A  shareholder  who  has,  with  full 
knowledge  of  the  facts,  received  part  of  the 
capital  of  the  company  as  dividend,  cannot 
maintain  an  action  against  the  directors  of  the 
company  to  make  them  repay  the  amount  of 
the  dividend,  on  the  ground  that  the  payment 
was  uUra  vires,  while  he  retains  his  share  of 
the  proceeds  of  the  ultra  vires  act ;  and  the  fact 
that  he  brings  the  action  in  the  name  of  him- 
self and  the  other  shareholders  gives  him  no 
greater  right.  Dictum  of  Brett,  L.J.,  in  Ex- 
change Banking  Co,,  In  re;  FlitcrofVs  Case 
(62  L.  J.  Ch.  217,  219;  21  Ch.  D.  619,  686), 
applied  by  Cozens-Hardy,  L.J.    Ih,  * 

i 

Apportionmont— Bequest  of  Income— Dividend  | 
Boclared  after  Death  for  Period  Preceding  it—  > 
Capital  or  Income— Express-Stipnlation.]— A  tes- 1 
tator  bequeathed  shares  in  a  company  upon 
trust  to  pay  the  income  to  his  wife.    After  his 
death  the  company  declared  a  dividend  for  a 
period  prior  to  the  death.     The  90th  of  its 
articles  of   association  provided  that    **  every 
dividend  whether  arising  from  past  or  current 
profits  shall  for   all  purposes    be  deemed    to 
aoorue  and  fall  due  upon  the  day  on  which 
it  is  declared  and  not  before  ** : — Held,  that  this 
did  not  constitute  such  an  express  stipulation 
against    apportionment   of   the   dividends    as 
would  satisfy  section  7  of  the  Apportionment 


Act,  1870,  and  that  the  Act  took  effect.  Oppen- 
heifner,  In  re;  Oppenheimer  v.  Boatnmn,  76 
L.  J.  Ch.  287 ;  [1907]  1  Ch.  899 ;  96  L.  T. 
681 ;  14  Manson,  189— Swinfen  Eady,  J. 

Whether  apportionment  of  dividends  can  be 
negatived  by  anything  in  the  articles  of  the 
company  declaring  the  dividends,  qucere,    Ih, 

Arrears  of— Snms  Bnc  as  Betnm  of  Oapital 
in  Pursuance  of  Bednotion  of  Capital- Stotntc 
of  limitations.]— The  right  of  a  shareholder  in 
a  limited  company  to  sue  for  dividends  on 
ordinary  shares  in  arrear  for  more  than  six 
years  but  less  than  twenty  years  is  not  barred 
by  the  Statute  of  Limitations,  as  such  arrears 
are  in  the  nature  of  specialty  and  not  simple 
contract  debts.  The  same  principle  apphes 
to  sums  due  for  capital  returnable  to  the  share* 
holders  in  pursuance  of  a  resolution  for  reduction 
of  capital  sanctioned  by  the  Court.  Artisans' 
Land  and  Mortgage  Corporation,  In  re,  78  L.  J. 
Ch.  681;  [1904]  1  Ch.  796;  62  W.  R.  880— 
Byrne,  J, 

-; —  On  Ordinary  Shares— Statute  of  limi- 
tations.]—  Dividends  on  ordinary  shares  in  a 
company  had  been  declared  and  become  pay- 
able more  than  six  and  less  than  twenty  years 
before  the  claims  for  them  were  made  by  the 
shareholders  .—Held,  that  the  share  certificates, 
as  governed  by  the  articles  of  association,  consti- 
tuted a  specialty  debt,  and  that  consequently 
the  arrears  of  dividend  were  recoverable  after 
the  lapse  of  six  years.  Drogheda  Steam  Packet 
Co,,  In  re,  [1908]  1  Ir.  R.  612— M.R. 

Statute  of  limitotions.]— The  right 

of  a  shareholder  in  a  limited  company  to  sue  for 
dividends  on  ordinary  shares  in  arrear  for  more 
than  six  years  but  less  than  twenty  years  is  not 
barred  by  the  Statute  of  Limitations,  as  such 
arrears  are  in  the  nature  of  specialty  and  not 
simple  contract  debts.  Artizans^  Land  and 
Mortgage  Corporation,  In  re,  78  L.  J.  Ch.  681 ; 
[1904]  1  Ch.  796;  62  W.  R.  880;  12  Manson, 
98— Byrne,  J. 

Dividends- Bight  of  Water  Companj  to  make 
up  Deficiency.]— S«c  Water. 

Maximum  Bividends- Income  TtLX.'j—See  Gas 
Company. 


(j)  Surrender, 

Yolnntary  Surrender  of  Shares  when  Partly 
Paid— Belcase  from  LUbiUty- mtra  Tires.]- A 
surrender  of  partly  paid-up  shares  in  a  limited 
company  to  the  company,  although  voluntarily 
made  for  the  benefit  of  the  company,  will,  if  it 
involves  a  release  of  the  shareholder's  liability 
for  the  amount  remaining  unpaid  on  the  shares, 
constitute  in  effect  a  purchase  by  the  company 
of  those  shares,  and  will  be  uUra  vires  of  the 
company  and  void  within  the  principle  of  Trevor 
V.  WhitwoHh  (57  L.  J.  Ch.  28 ;  12  App.  Cas.  409). 
Bellerby  v.  Itowland  d  Marwood*s  Steamship 
Co.,  71  L.  J.  Ch.  641 ;  [1902]  2  Ch.  14 ;  86  L.  T. 
671 ;  60  W.  R.  666;  9  Manson,  291— C.A. 

Since  the  decisions  in  Trevor  v.  Whitworth, 
67  L.  J.  Ch.  44;  12  App.  Cas.  409,  Ooregum 
Gold  Mining  Co,  of  India  v.  Boper  (61  L.  J.  Ch« 
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837 ;  [1892]  A.G.  126),  and  British  and  American 
Trustee  mid  Finance  Corporation  v.  Gouper 
(63  L.  J.  Ch.  426;  [1894]  A.t3.  399),  a  surrender 
of  sharee  in  a  company  which  has  the  effect 
of  reducing  capital  can  only  be  supported  in 
circumstances  which  would  justify  forfeiture, 
and  make  it,  in  effect,  a  form  of  forfeiture.    16. 

Per  Stibling,  Ij.J,—Teasdale's  Case  (43  L.  J. 
Gh.  678 ;  L.  B.  9  Ch.  64)  is  distinguishable  from 
Eichbaum  v.  City  of  Chicago  Grain  Elevators 
(61  L.  J.  Ch.  28;  [1891]  3  Ch.  469),  the  resolu- 
tions for  the  surrender  of  the  snares  having 
been  passed  in  the  former  case  in  1866,  before 
the  passing  of  the  Companies  Act,  1867,  and  it 
ought  not  to  have  been  followed  in  Eichbaum 
V.  City  of  Chicago  Grain  Elevators  {supra). 
Qtuere,  whether  the  decision  in  Teasdale's  Ca>se 
(supra)  can  in  the  face  of  later  decisions  be 
supported.    lb, 

Bestoration  to  Begister— Lapie  of  Time.]— 
Where  a  shareholder  has  purported  to  make  a 
surrender  of  his  shares  which  is  invalid,  and  he 
brings  an  action  claiming  to  be  restored  to  the 
register,  he  is  asserting  a  legal  right,  never 
having  ceased  in  law  to  be  the  owner  of  the 
shares,  and  he  is  not  obliged  to  rely  on  any 
equity  to  have  the  register  rectified.  The  com- 
pany cannot  set  up  lapse  of  time  or  acquiescence 
as  a  defence  to  such  a  claim,  the  surrender 
being  altogether  void;  and  where  the  share- 
holder makes  no  claim  for  back  dividends,  so 
that  the  position  of  no  one  will  be  altered  by 
his  restoration  to  the  register,  his  name  ought 
to  be  restored,  even  after  the  lapse  of  several 
years,  and  though  the  company  has  in  the 
meanwhile  become  prosperous  instead  of  un- 
fortunate. Observations  of  Lord  Macnaohten 
in  Trevw  v.  Whitworth  (67  L.  J.  Ch.  44,  46;  12 
App.  Cas.  439,  440)  distmguished  by  Collins, 
M.B.,  and  Stibling,  L.J.    lb, 

Ganeellation  of  Shares — ^Be-allotment — Trans- 
fer—8iirrender^(Jontribiitory.]—W.  agreed  to  be 
a  director  of  a  company,  and  qualification  shares 
were  allotted  to  him.  Shortly  afterwards,  on 
his  desiring  to  have  nothing  to  do  with  the 
company,  he  received  back  from  the  company 
the  amount  he  had  paid  on  his  shares,  an  entry 
was  made  in  the  register  of  members  that  his 
shares  were  cancelled,  and  shares  bearing  the 
same  numbers  were  allotted  to  two  other  per- 
sons, who  paid  for  them  in  cash.  The  company 
had  more  than  enough  shares  apart  from  these 
to  satisfy  the  applications  of  these  two  persons. 
The  articles  provided  forms  in  which  transfers 
of  shares  should  be  made,  and  that  surrenders 
might  be  made  on  terms  agreed  upon.  The 
company  having  gone  into  liquidation, — Held^ 
that  there  had  been  no  effectual  surrender  or 
transfer  of  W.'s  shares,  and  that  he  was  liable 
as  a  contributory.  Companies  Guardian  Society ^ 
In  re;  Lord  WaUscourVs  Case,  7  Manson,  236 
—Wright,  J. 

Power  of  Company  to  Aeqnire  and  Hold  Shares 
for  Class  of  Shareholders— Trost—Sorrender  of 
Shares.]— A  company  was  formed  for  the  acqui- 
sition of  certain  copper  mines  with  a  capital 
consisting  of  preferred  and  deferred  shares. 
The  deferred  shares,  which  were  bearer  shares, 
were  issued  as  fully  paid  to  the  vendors,  who 
subsequently  sold  part  of  these  shares.  There- 
after the  company  having  made  certain  claims 


against  the  vendors,  an  agreement  was  entered 
into  by  the  company  and  the  vendors  by  which 
these  claims  were  compromised  on  certain  terms, 
one  of  these  being  that  the  vendors  should 
transfer  to  the  company  "  or  its  nominees,  for 
behoof  of  the  preferred  shareholders,"  all  the 
deferred  shares  then  held  by  them.  These  de- 
ferred shares  were  duly  deUvered  to  the  com- 
pany. Thereafter  in  an  action  at  the  instance 
of  a  preferred  shareholder  against  the  company 
for  declarator  that  the  deferred  shares  were  held 
in  trust  for  the  preferred  shareholders,  the 
defenders  maintained  that  the  transaction  was 
the  same  as  a  purchase  of  the  deferred  shares 
by  the  company  from  the  vendors,  and  that  the 
transfer  was  meant  to  be  and  was  in  law  equiva- 
lent to  a  surrender  of  the  shares  to  the  company 
as  a  whole,  and  that  it  was  ultra  vires  of  the 
company  to  acquire  and  hold  its  own  shares,  or 
in  any  event  to  use  its  funds  for  the  acquisition 
of  a  benefit  for  a  particular  class  of  ite  share^ 
holders : — Held,  that  the  agreement  being  of  the 
nature  of  a  compromise,  and  the  shares  in 
question  being  fully  paid,  it  was  not  ultra  vires 
of  the  company  to  acquire  them  as  it  did,  and 
that  the  transfer  was  not  equivalent  to  a  sur- 
render of  the  shares  to  the  company,  but  that 
the  company  was  bound  to  hold  them  in  trust 
for  the  preferred  shareholders.  Trevor  v.  Whit- 
worth (12  App.  Cas.  409)  distinguished.  GiU  v. 
Arizona  Copper  Co.,  2  F.  843— Ct.  of  Sess. 

Power  to  Modify  Bights  Attaching  to  Class  of 
Shares  without  Consent  of  Each  Holder — intra 
Vires.] — The  contract  rights  of  a  shareholder 
cannot  be  extinguished  by  a  majority  of  the 
class  of  shareholders  to  which  he  belongs  or  by 
the  company.    lb. 

Part  of  the  deferred  shares  of  a  company 
came,  in  terms  of  an  agreement,  to  be  held  by 
the  company  in  trust  for  the  preferred  share- 
holders. Subject  to  the  payment  of  a  preferen- 
tial dividend  on  the  preferred  sharee,  the  annual 
profits  of  the  company  fell  to  be  equally  divided 
between  the  preferred  and  deferred  share- 
holders, and  in  the  event  of  a  winding-up  the 
surplus  assets,  after  repayment  of  the  amount 
paid  on  the  preference  shares,  also  fell  to  be 
divided  equally  between  them.  One  of  the 
articles  of  association  provided :  "  All  or  any 
of  the  rights  and  privileges  attached  to  the  pre- 
ferred or  any  other  particular  class  of  share 
may  be  modified  by  agreement  between  the 
company  and  any  person  purporting  to  contract 
on  behalf  of  that  class,  provided  the  agree- 
ment was  passed  and  confirmed  by  the  share- 
holders of  that  class."  An  agreement  was 
thereafter  entered  into  between  the  company 
and  persons  acting  on  behalf  of  the  preferred 
and  deferred  shareholders  respectively,  which 
provided  for  a  subdivision  and  consolidation  of 
the  preferred  and  deferred  shares,  and  one  of 
the  clauses  declared  that  thereupon  the  holders 
of  preferred  and  deferred  shares  should  have  no 
right  to,  or  interest  in,  any  deferred  shares 
previously  held  by  the  company  for  the  pre- 
ferred shareholders.  Besolutions  were  there- 
after passed  and  confiirmed  by  a  majority  of 
both  classes  of  shareholders  approving  of  the 
agreement: — Held,  that  the  agreement  pro- 
vided in  substance,  not  for  a  modification,  but 
for  the  extinction  of  the  right  of  the  preferred 
shareholders  to  the  deferred  shares  and  was 
uUra  vires,    lb. 
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(k)  Forfeiture, 

Partlj  Paid  Shares— Beteisiion  Advenely  to 
Sluureholder  —  Artiolet  of  Aiiooiation.]  ~  The 
articles  of  a  company  provided  that  the  directors 
might  forfeit  the  shares  of  a  shareholder  if  the 
colls  made  thereon  were  not  paid  by  a  specified 
day,  and  that  they  might  at  any  time  before 
any  shares  so  forfeited  were  sold,  re-allolted,  or 
otherwise  disposed  of,  annul  the  forfeiture 
thereof  upon  such  conditions  as  they  thought 
fit: — HeJdf  that  the  directors  had  no  power 
under  the  articles  to  rescind  a  forfeiture  of 
shares  adversely  to  a  shareholder  whose  shares 
had  been  forfeited,  so  as  to  reinstate  him  with 
a  liability  of  which  he  had  been  relieved  by  the 
operation  of  the  forfeiture.  Exchange  Trusty 
Lim.f  In  re ;  Larkworthifs  Case,  72  L.  J.  Ch. 
387 ;  [1903]  1  Ch.  711 ;  88  L.  T.  56 ;  lOManson, 
191— Buckley,  J. 

CaU  for  Whole  Amonnt  Kemalniiig  Unpaid 
—  Kon-payment  —  Forfeiture — Sale  —  Condition 
that  Porchaser  be  Discharged  from  Prior  OaUi 
— Sabieqnent  Oall  —  Liability  of  Pnrehaser.]— 
A  limited  company,  having  power  to  do  so, 
forfeited  shares  for  non-payment  by  the  holders 
of  a  call  for  the  fuU  amount  remaining  unpaid 
thereon.  The  company  then  sold  the  shares  to 
the  appellants,  the  contract  of  sale  providing 
that  the  shares  were  to  be  deemed  discharged 
from  all  prior  calls.  Subsequently  the  call  on 
the  former  shareholders  remaining  unpaid  by 
them,  the  company  made  a  call  on  the  appel- 
lants:— Held  J. thskt  the  contract  of  sale  did  not 
protect  the  appellants  from  liability  for  the 
subsequent  call.  New  Balkis  Eersteling,  Lim, 
V.  Randt  Gold-Mining  Co,,  73  L.  J.  K.B.  384 ; 
[1904]  A.C.  165 ;  90  L.  T.  494 ;  52  W.  R.  661 ; 
11  Manson,  159;  20  T.  L.  R.  896— H.L.  (E.) 

Article  22  of  Table  A  in  Schedule  I.  of  the 
Companies  Act,  1862,  provides  a  mode  by  which 
a  good  title  can  be  given  to  the  purchaser  of 
forfeited  shares;  it  preserves  such  purchaser 
from  liability  in  respect  of  calls  made  prior  to 
his  purchase,  but  does  not  relieve  him  from 
liability  in  respect  of  money  remaining  due  on 
the  shares.    lb. 

Sale  by  Company  — Oalls — Liability  of  Pnr- 
ohaier.]— A  liniited  company,  having  power  to 
do  so,  forfeited  shares  for  non-payment  by  the 
holders  of  a  call  for  the  full  amount  remaining 
unpaid  thereon.  The  company  sold  the  shares 
to  purchasers,  the  contract  of  sale  providing 
that  the  shares  were  to  be  deemed  discharged 
from  all  prior  oalls.  Subsequently  the  forfeit- 
ing holders  paid  a  portion  of  the  call.  The 
company  having  gone  into  liquidation,  the 
liquidator  sought  to  recover  from  the  purchaser 
the  full  amount  of  the  call: — Held,  that  the 
liquidator  was  not  entitled  to  receive  the 
amount  of  the  call  twice  over,  and  that  the 
purchasers  must  be  allowed  the  benefit  of 
the  payment  made  by  the  forfeiting  holders  in 
respect  of  the  shares.  Randt  Oold-Mining  Co.,  In 
re,  78  L.  J.  Ch.  598 ;  [1904]  2  Ch.  468 ;  91  L.  T. 
174;  53  W.  R.  90;  12  Manson,  98;  20  T.  L.  R. 
619— Buckley,  J. 

Toting  Power  — ForMted  Shares- **  Call  or 
other  sum  due.''] — Where  the  articles  of  associa- 
tion of  a  company  provide  that  after  forfeiture 


of  shares  for  non-payment  of  oalls  the  company 
shall  be  entitled  to  recover  the  calls  from  the 
original  holder,  and  also  that  no  member  shall 
have  a  vote  so  long  as  any  calls,  or  other  sums, 
are  due  and  payable  in  respect  of  any  share, 
the  calls  upon  a  forfeited  |hare  are  **  sums  due 
in  respect  thereof,"  and  the  purchaser  from  the 
company  of  forfeited  shares  cannot  vote  so  long 
as  the  calls  have  not  been  recovered  from  the 
former  shareholder.  Randt  Oold-Mining  Co.  v. 
Waintvright,  70  L.  J.  Ch.  90;  [1901]  1  Ch.  184 ; 
84  L.  T.  348 ;  8  Manson,  61— Kekewich,  J. 

Charge  on  Vnealled  Capital  in  Favonr  of 
Trustees  for  Debentnre-holaen — Power  of  Di- 
reotort  to  Forfeit  Shares  for  Von-payment  of 
CaUs.] — A  company  had  power  under  its  memo- 
randum and  articles  of  association  to  borrow  on 
debentures  or  debenture  stock  and  to  charge  all 
its  property,  including  its  uncalled  capital,  on 
the  unpaid  shares.  The  company  created 
debentures  which  subsequently  were  converted 
into  debenture  stock.  By  the  deeds  creating 
such  debentures  and  debenture  stock  the  com- 
pany expressly  charged  in  favour  of  the 
trustees  the  whole  of  its  property,  including  all 
its  uncalled  and  unpaid  capital  and  future 
calls.  Subsequently,  an  order  was  made  by 
Buckley,  J.,  sanctioning  a  scheme  of  arrange- 
ment between  the  company  and  its  debenture 
stockholders,  by  which  the  company  was  to 
realise  the  property  forming  the  security  of  the 
debenture  debt  and  to  make  certain  calls  upon 
the  shareholders,  the  proceeds  of  all  calls  to  be 
paid  to  the  credit  of  the  trustees  for  debenture 
stockholders  at  a  bank  to  be  named  by  them : 
— Held,  that  the  power  of  the  directors  to 
forfeit  shares  for  non-payment  of  oalls  was  not 
taken  away  by  the  charge  on  the  uncalled 
capital  in  favour  of  the  trustees  for  debenture- 
holders  or  by  the  scheme.  Agency^  Land,  and 
Finance  Co,  of  Australia,  In  re,  20  T.  L.  R.  41 
—Joyce,  J. 

Kotioe  of.]— See  Notices,  col.  400. 


(1)  Transfer  and  Priorities, 

"TTfoal  oommon  form"  Veoeisary— Omission 
of  Address  of  Transferor  and  Denoting  Number 
of  Share— Materiality  — Befosal  to  Better 
Tranifer.] — Where  the  articles  of  association 
of  a  company  provide  that  all  transfers  of 
shares  are  to  be  in  the  "  usual  common  form,"  a 
transfer  will  not  be  deemed  to  have  failed  to 
comply  with  that  requirement  merely  because 
it  omits  matters  which  would  be  contained  in  a 
conmion  form,  but  are  wholly  immaterial — for 
example,  the  address  of  the  transferor  and  the 
denoting  number  of  the  share,  where  both  of 
these  are  well  known  to  the  directors.  Letheby 
d  Christopher,  Lim.,  In  re;  Jones's  Case,  73 
L.J.Ch.509;  [1904]  1  Ch.  815 ;  90L.T.774;  52 
W.  R.  460 ;  11  Manson,  209— Buckley,  J. 

Power  of  Direetors  to  BeAise  Begistration 
—Consideration  Vntmly  Stated  in  Transfer  Deed 
— Stamp  Conseqnently  Insnffieient.]— It  came  to 
the  knowledge  of  the  secretary  of  a  company 
that  the  consideration  stated  upon  the  fa,ce 
of  a  transfer  of  shares  lodged  with  the  company 
for  registration  was  untrue,  and  that  the  stamp 
upon  the  transfer,  which  was  in  accordance 
with  the  consideration  stated,  was  consequently 
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insuffioient,  having  regard  to  the  true  oon- 
sideration.  The  direotors  refused  to  register 
the  transfer  :—He2(2,  that  the  directors  were 
justified  in  their  refusal,  as  hy  virtue  of  section 
14,  sub>section  4  of  the  Stamp  Act,  1891,  the 
transfer  could  not  he  given  in  evidence  or  he 
available  for  any  purpose  whatever  in  a  Ck>urt 
of  law,  either  as  a  means  of  enforcing  the 
obligations  of  the  transferee  or  as  justUying 
the  direotors  in  altering  the  register  of  the 
company  by  removing  the  name  of  the  trans- 
feror and  substituting  that  of  the  transferee. 
Maynard  v.  Consolidated  Kent  Collieries  Cor- 
poration,  72  L.  J.  K.B.  681 ;  [1908]  2  K.B.  121 ; 
88  L.  T.  676;  62  W.  R.  117  ;  10  Manson,  886— 
C.A. 

Sights  of  TransfSwee.]— A    sold    to  B 

certain  shares  in  a  company  whose  articles  of 
association  provided  ^as  was  known  to  both  A 
and  B  at  the  date  of  tne  sale)  that  the  directors 
might,  without  assigning  any  reason,  refuse  to 
register  any  transfer  of  shares  to  any  person  not 
approved  of  by  them.  In  an  action  at  the 
instance  of  A  against  B,  the  latter  was  ordered 
to  pay  the  price  of  the  shares  in  exchange  for  a 
transfer  of  them  in  ordinary  form.  B  there- 
upon paid  the  price,  and  having  received  a 
transfer  from  A  presented  it  to  the  company, 
who  refused  to  register  B  as  proprietor  of  the 
shares  or  pay  him  the  dividends  accruing 
thereon.  A,  whose  name  remained  on  the 
register  and  who  did  not  propose  to  annul  the 
contract  of  sale  and  return  the  price,  declined 
to  receive  from  the  companv  the  dividends 
accruing  on  the  shares  ; — HeW,  in  an  action  by 
B  against  A  that  B  had  the  sole  beneficial  right, 
title,  and  interest  in  the  shares  and  dividends 
thereon,  that  the  shares  were  held  by  A  and  his 
heirs,  representatives,  and  successors  in  trust 
for  B  so  long  as  A's  name  should  remain  on  the 
register  in  respect  of  the  shares,  and  B  con- 
tinued to  hold  the  beneficial  interest  therein, 
and  that  decree  should  be  granted  ordaining  A 
from  time  to  time  to  make  payment  to  B  of  all 
dividends  accruing  on  the  shares.  Stevenson 
v.  Wilson,  [1907]  S.C.  445— Ct.  of  Sess. 

Blank  TranifSer  of  SharM— Mortgage— Estop- 
pel—Notice  to  Oompanj  not  to  Begister.]— A 
person  who  executes  a  transfer  of  shares  thereby 
comes  under  an  implied  obligation  not  to 
hinder  the  transferee  from  obtaining  registra- 
tion, and  this  applies  to  a  case  where  the 
transfer  is  originiJly  made  in  blank  by  the 
transferor  and  subsequently  filled  in  by  a  bona 
fide  holder  for  value,  in  whose  favour  it  is 
binding  by  estoppel  against  the  transferor. 
Dictum  of  Lord  Eshbb,  M.B.,  in  London 
Founders*  Association  v.  Clarke  (67  L.  J.  Q.B. 
291,  293 ;  20  Q.B.  D.  576,  682)  followed  and 
applied.  Hooper  v.  Herts,  75  t.  J.  Ch.  253; 
[1906]  1  Ch.  549;  94  L.  T.  324;  54  W.  R.  350; 
13  Manson,  85— C.A. 

Xeasnro  of  Bamages  for  Belay.]  —  The 
measure  of  damages  for  the  breach  of  such 
obligation  is  the  difference  between  the  value 
of  the  shares  at  the  time  when  in  the  ordinary 
course  they  would  but  for  the  delay  caused  by 
the  transferor  have  been  registered  in  the  name 
of  the  transferee,  and  their  value  at  the  time 
when  the  transferee's  right  to  registration  Is 
established ;  in  estimating  which  sdl  the  mate- 
rial circumstances  affecting  the  selling  value  of 
the  shares  must  be  taken  into  account.    lb. 


W.  executed  a  blank  transfer  of  shares,  and 
placed  it,  together  with  the  share  certificate,  in 
the  hands  of  H.  for  the  purpose  of  raising 
money  imder  circumstanoee  which  the  Court 
held  to  estop  W.  from  denying  that  he  had 
given  to  H.  the  necessary  authority.  H.  applied 
to  the  plaintiff,  who  made  a  smaU  advance  out 
of  his  own  money  (which  was  afterwards 
repaid),  and  also  at  H.*s  request  borrowed  700Z., 
for  H.^s  use,  from  a  bank,  on  the  deposit  of  the 
blank  transfer  and  share  certificate  and  on  the 
plaintiff's  personal  security,  H.  undertaking  to 
mdemnify  the  plaintiff  and  to  repay  to  him  the 
IQOl.  within  fifteen  days.  The  loan  not  having 
been  repaid,  the  bank,  with  a  view  to  realise 
the  security,  filled  up  the  blank  transfer  with 
the  plaintiff's  name  as  transferee,  and  sent  it 
to  the  company  for  registration.  W.  thereupon 
gave  notice  that  he  disputed  the  validity  of  the 
transfer,  thus  preventing  the  plaintiff  from 
dealing  with  the  shares,  which  had  since 
fallen  in  value.  The  plaintiff  brought  this 
action  claiming  damages  against  W.  Since  the 
commencement  of  the  action  the  plaintiff  had 
repaid  the  700/.  to  the  bank  :—Held,  that  W.. 
in  preventing  the  registration  of  the  plaintiff's 
name  as  transferee,  had  committed  a  breach  of 
his  implied  obligation  arising  out  of  the  trans- 
fer, and  that  the  plaintiff  was  in  a  position  to 
claim  damages  for  that  breach.    lb. 

Koto  on  Oertmcate  as  to  Produetion  beftxre 
Begistration  —  Buty  of  Company  as  regards 
TnuDLsfer  —  False  Statement  bj  Shareholder  — 
t  Kotiee  of  Prior  Charge  through  CMAoers.]— C,  the 
1  registered  holder  of  shares  in  the  defendant 
I  company,  in  May,  1903,  deposited  the  certificate 
I  for  the  shares  with  the  plaintiff  as  security  for 
I  a  loan,  and  executed  a  transfer  to  the  plaintiff 
I  with  the  date  left  in  blank.  There  was  a  note 
at  the  foot  of  the  certificate :  "  without  the  pro- 
duction of  this  certificate  no  transfer  of  the 
shares  mentioned  therein  can  be  registered." 
C,  who  was  in  the  employment  of  the  company, 
in  June,  1908,  entered  into  an  arrangement  with 
the  managing  director  and  two  of  the  officers  of 
the  company  for  an  advance  to  be  made  to  him 
by  the  company,  part  of  the  arrangement  being 
that  he  should  sell  his  shares  in  the  company, 
and  that  the  proceeds  of  sale  should  be  paid  to 
the  company  in  part  repayment  of  the  loan. 
C.  sold  his  shares  to  Y.  for  90/.  and  the  money 
was  paid  by  Y.  to  the  company.  C.  lodged  a 
transfer  of  the  shares  to  Y.  with  the  company 
for  registration  without  the  certificate,  but  with 
a  declaration  that  the  certificate  was  held  by  a 
friend  of  his,  but  not  **  as  a  charge  against  any 
loan  or  other  consideration."  C.  was  trusted  by 
the  directors,  and  they,  acting  in  good  faith, 
accepted  his  statement,  and  registered  the  trans- 
fer to  Y.,  and  issued  a  new  certificate  to  him : — 
Held,  on  the  facts,  that  the  company  had  re- 
ceived the  90/.  with  such  knowledge  and  imder 
such  circumstances  that  they  ought  to  be  treated 
as  having  received  it  to  the  use  of  the  plaintiff, 
and  the  plaintiff  was  entitled  to  recover  it  from 
the  company.  Bainford  v.  James  Keith  d  Black- 
man  Co.,  74  L.  J.  Ch.  531;  [1906]  2  Ch.  147 ; 
92  L.  T.  786;  54  W.  R.  189;  12  Manson,  278; 
21  T.  L.  R.  582— C.A. 

Certmoatod  Transfsrs — Estoppel— Seoretaiy.] 
— The  secretary  of  a  company  is  in  the  position 
of  a  servant,  and  has  no  power  to  bind  the  com- 
pany by  representations  beyond  the  scope  of  his 
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instruotions  and  duties.  The  secretary  of  a 
company,  in  order  to  assist  a  shareholder  in 
carrying  out  a  fraud,  falsely  certified  that  certifi- 
cates of  shares  had  been  deposited  with  him  to 
meet  certain  transfers,  when  in  fact  no  such 
certificates  had  been  deposited : — Held^  that  the 
company  were  not  thereby  estopped  from  deny- 
ing the  right  of  the  proposed  transferee  to  be 
put  upon  the  register  of  shareholders.  Qrant 
V.  Norway  (10  0.  B.  666)  followed,  Lord 
Robertson  doubting  on  this  point.  White- 
church  (Oeorge)f  Lim,  v.  Cavanaghf  86  L.  T. 
849— H.L.  (E.) 

Managing  Director.]— The  articles  of  associa- 
tion of  a  bmited  company  gave  the  managing 
director  very  wide  powers  as  to  the  conmiercial 
business  of  the  company : — Held,  that  this  gave 
him  no  special  powers  to  act  as  the  representa- 
tive of  the  company  in  relation  to  a  proposed 
transfer  of  shares,  so  as  to  raise  an  estoppel 
i^inst  the  company.   lb, 

A  representation  as  to  a  future  course  of 
conduct  cannot  create  an  estoppel,    id. 

AutlMritj  of  Seoretarj  to  Paif.]— By  one  of 
the  articles  of  association  of  a  company,  **  the 
directors  may  decline  to  register  any  transfer 
of  shares  upon  which  the  company  has  a  lien, 
and  in  case  of  shares  not  fully  paid  up  may 
refuse  to  register  a  transfer  to  a  transferee  of 
whom  they  do  not  approve."  The  defendant, 
who  was  the  registered  holder  of  partly  paid 
shares  in  a  company,  executed  a  transfer  of 
them,  and  the  transfer  was  lodged  with  the 
secretary,  who  at  once  entered  the  name  of  the 
transferee  in  the  register.  The  transfer  came 
subsequently  before  the  directors,  who,  acting 
under  the  above  article,  refused  to  pass  it,  and 
the  secretary  struck  the  name  of  the  transferee 
out  of  the  register.  The  directors  afterwards 
made  a  call  upon  the  shares.  In  an  action  to 
recover  the  calls  the  secretary  in  his  evidence 
stated  that  he  had  no  authority  to  pass  trans- 
fers, and  that  he  made  the  entry  in  the  register 
merely  in  order  to  keep  pace  with  the  work,  and 
that  the  directors  had  never  before  refused  to 
sanction  a  transfer  :—Held,  that  the  secretary 
had  no  authority  to  enter  the  transfers  at  once, 
and  that,  therefore,  the  defendant  remained  the 
registered  holder  of  the  shares,  and  was  liable 
for  calls.  Chida  Mines,  Lim,  v.  Anderson^ 
22  T.  L.  R.  27— Walton,  J. 

Yolnntary  Liquidation— Invalid  Betolntioni— 
Interlocutory  Lo^nnction  —  Pending  Action  — 
Begistration  of  Tranifers  in  the  Meantime.]— A 
transferee  of  shares  under  transfers  executed 
before  the  date  of  the  confirmatory  resolution 
for  voluntary  liquidation  is  not  entitled  to 
insist  on  the  registration  of  such  transfers 
after  the  date  of  the  confirmatory  resolution 
merely  because  an  action  has  been  brought  to 
declare  the  resolution  invalid,  and  an  inter- 
locutory order  has  been  made  to  restrain  the 
company  from  acting  upon  the  resolution. 
Violet  Consolidated  Gold  Mining  Co,,  In  r«,  68 
L.  J.  Ch.  635 ;  80  L.  T.  684— Kekewich,  J. 

Forged  Deed  of  Tranifer— Innocent  Transferee 
—Begutration— Implied  Indemnity.]— When  a 
person  is  requested  to  discharge  a  statutory  | 
duty  by  and  for  the  benefit  of  another,  a  con-  | 
tract  is  implied  on  the  part  of  the  latter  to 
indemnify  the  former  from  the  consequences 


of  his  act.  Thus,  where  a  corporation  registers 
a  transfer  of  its  stock,  apparently  valid  but  in 
reality  forged,  and  the  corporation  has  been 
compelled  to  make  good  the  loss  to  the  true 
owner  of  the  stock,  it  is  entitled  to  recover  the 
loss  sustained  from  the  person  at  whose  request 
the  forged  transfer  was  registered.  Decision  of 
LiNDLBY,  J.,  in  Anglo-American  Telegraph  Co. 
V.  Spurling  (49  L.  J.  Q.B.  392 ;  6  Q.B.  D.  188) 
overruled.  Sheffield  Corporation  v.  Barclay, 
74  L.  J.  K.B.  747;  [1905]  A.C.  392;  93  L.  T. 
83;  64  W.  R.  49;  69  J.  P.  386;  10  Com.  Cas. 
287;  12 Manson, 248 ;  3L.G.R.992;  21T.L.R. 
642— H.L.  (E.) 

Bankmpto J — Ck>mpalfor7  Transfer  of  Shares  on 
—Articles  of  Association— Bepngnancy—Prand 
on  Bankruptcy  Law.]— A  provision  in  the  articles 
of  association  of  a  company  for  the  compulsory 
transfer  of  shares  is  neither  repugnant  to  the 
nature  of  personal  property  nor  obnoxious  to 
the  rule  against  perpetuity.  The  rule  against 
perpetuity  has  no  application  in  the  case  of 
personal  contracts.    Borland's  Trustee  v.  Steel, 

70  L.  J.  Ch.  61 ;  [1901]  1  Ch.  279 ;  49  W.  R.  120 
— Farwell,  J. 

The  fact  that  the  liability  to  such  compulsory 
transfer  is  to  arise  only  in  the  event  of  the 
shareholder's  bankruptcy,  and  the  fact  that  the 
transfer  is  to  be  effected  at  a  pre-arranged 
valuation  which  may  possibly  be  less  than  the 
actual  market  value  of  the  share  at  the  time 
of  transfer,  do  not  in  themselves  constitute  a 
fraud  upon  the  bankruptcy  law ;  provided  that 
both  these  provisions  are  made  without  undue 
preference,  and  bona  fide  with  a  view  to  the 
successful  working  of  tne  company.    lb, 

Transfer  of  Shares  to  Bankmpt — ^Befnsal 

to  Begister  Transfer.]— A  company  cannot  refuse 
to  register  a  transfer  of  shares  to  a  bankrupt 
director  on  the  ground  that,  if  registered,  the 
shares  will  pass  to  the  trustee  in  bankruptcy. 
Sutton  V.  English  and  Colonial  Produce  Co., 

71  L.  J.  Ch.  686;  [1902]  2  Ch.  602;  87  L.  T. 
438 ;  60  W.  R.  671 ;  10  Manson,  101. 

Stock  Exchange— Sale  of  Shares  for  Settlement 
<(  coming  ont  '*— Beasonable  Time.] — Partly  paid 
shares  in  a  company  were  sold,  subject  to  the 
rules  of  the  London  Stock  Exchange,  for  the 
settlement  '*  coming  out."  The  rules  of  the 
Stock  Exchange  provided  for  the  transaction 
being  I  completed  oy  the  handing  over  of  a 
transfer  and  a  certificate.  The  articles  of 
association  of  the  company  provided  for  cer- 
tificates being  issued  to  members,  and  con- 
templated certificates  being  issued  for  partly 
paid  shares.  The  company  refused  to  issue 
certificates  for  partly  paid  shares,  and  in  con- 
sequence  no  settlement  in  those  shares  took 
place.  The  purchaser  called  upon  the  seller 
to  complete  within  a  reasonable  time: — Held, 
that  it  was  a  term  of  the  contract  that  the 
*< coming  out" — that  was,  the  coming  out  of 
the  certificate — was  to  be  within  a  reasonable 
time,  and  in  considering  what  was  a  reasonable 
time  regard  must  be  had  to  the  regulations  of 
the  company ;  but  that  delay  occasioned  by  the 
arbitrary  conduct  of  the  directors  in  refusing 
to  issue  certificates  until  the  shares  were  fully 
paid  could  not  be  counted.  Goldmann  v.  Kann, 
23  T.  L.  R.  ^7-Channell,  J. 

Equitable  Title  to  Shares— Priority— Notice— 
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BiitringM— KagligMie*— Segistration— Lien  of 
Stockbrokers.] — The  owner  of  shares  assigned 
all  his  property  to  the  plaintifis  for  the  benefit 
of  his  creditors.  The  plaintiffs  demanded  the 
certificates,  but  were  told  that  they  were  abroad. 
They  then  gave  notice  of  the  assignment  to  the 
company,  but  did  not  proceed  under  Order  XLVI. 
The  owner  subsequently  instructed  the  defen- 
dants, his  stockbrokers,  to  sell  the  shares,  which 
they  did,  paying  the  proceeds  to  the  owner  and 
receiving  from  him  the  certificates,  which  they 
lodged  with  the  company  for  certification.  The 
company,  having  notice  of  the  assignment,  re- 
fused to  register  the  transfers  to  the  purchasers. 
The  stockbrokers  thereupon  purchased  and  de- 
livered to  the  purchasers  other  shares  in  sub- 
stitution for  those  originally  sold.  These  latter 
shares  the  stockbrokers  now  claimed  to  have 
registered  in  their  names : — Ileld^  that  the 
plaintiffs  had  not  disentitled  themselves  by 
negligence,  and  that  their  prior  equitable  title 
must  prevail.  Peat  v.  Clayton,  75  L.  J.  Ch. 
344 ;  [1906]  1  Ch.  659;  94  L.  T.  465 ;  64  W.  R. 
416;  13  Manson,  117 ;  22  T.  L.  R.  312— Joyce,  J. 

Transfer  in  Blank— Begistration—Kotioe 

of  Tmtt.] — Where  the  articles  of  association  of 
a  company  provide  that  a  transferor  of  a  share 
shall  be  deemed  to  remain  the  holder  until  the 
transferee  is  entered  on  the  register  in  respect 
thereof,  a  legal  title  to  shares  is  not  acquired, 
as  against  the  title  of  a  prior  equitable  owner 
of  the  same,  before  the  registration  of  the 
transfer,  or,  at  all  events,  until  the  date  when 
the  person  seeking  to  register  has  a  present, 
absolute,  and  unconditional  right  to  have  the 
transfer  registered.  Directors  are  not  bound  to 
register  a  transfer  at  the  next  meeting  after 
it  has  been  handed  in,  when  it  has  come  to 
their  knowledge  that  the  transferor  objects  to 
the  registration,  although  the  transfer  is  in 
order,  and  nothing  further  is  required  to  be 
done  on  the  part  of  the  transferee.  Ireland  v. 
Hart,  71  L.  J.  Ch.  276 ;  [1902]  1  Ch.  522 ;  86 
L.  T.  385;  50  W.  R.  815;  9  Manson,  209— 
Joyce,  J. 

Forged  Tranifer— Liability  of  Stockbroker- 
Implied  Warranty.]  —  See  Principal  and 
Agent. 

Sale  on  Stock  Ezokange.]— 5e«  Principal 
AND  Agent. 

(m)  Mortgage, 

Implied  Power  of  Sale— Kotloe  Demanding 
Payment.] — In  cases  unaffected  by  the  Con 
veyancing  and  Law  of  Property  Act,  1881, 
s.  19,  the  law  is  that  a  mortgagee  of  stock  or 
shares  may  sell  the  same  at  any  time  after  the 
day  originally  fixed  for  payment  of  the  loan, 
or,  if  no  day  was  originally  fixed,  then  after 
reasonable  notice  has  been  given  to  the  mortga- 
gor and  default  made  by  him  in  payment  after 
such  notice.  De  Verges  v.  Sandeman,  Clark  it 
Co,,  71  L.  J.  Ch.  328;  [1902]  1  Ch.  579;  86 
L.  T.  269;  50  W.  R.  404r-C.A. 

Beqniaitee  of  Votice— Beatonable  Time — 

Xearare  of  Damages.] — The  requisites  of  such 
a  notice  consider^.  Per  Vacghan  Williams, 
L.J. — The  object  of  such  notice  is  to  give  to 
the  mortgagor  a  reasonable  opportunity  to  re- 
deem, and  it  must  fix  a  day  certain  for  payment 
by  the  mortgagor.    Per  Stibuno,  L.J  .—Such 


notice  must  give  a  reasonable  opportunity  to 
the  mortgagor  to  pay  what  is  due  under  the 
mortgage,  and  it  is  at  least  desirable  that  it 
should  fix  a  day  for  that  purpose,  and  also  con- 
vey to  the  mind  of  the  mortgagor  that  if  he 
fails  to  avail  himself  of  the  opportunity  to  re- 
deem, the  mortgagee  wiU  be  in  a  position  to  put 
in  force  his  rights.  Per  Cozenb-Habdy,  L.J. — 
The  notice  need  not  state  that  the  mortgagee 
will  sell ;  it  is  sufficient  that  the  notice  requires 
payment  of  the  mortgage-money;  but  before 
the  power  can  be  exercised  a  reasonable  time 
must  elapse  after  the  notice  requiring  payment. 
A  mistake  as  to  the  amount  due  will  not  destroy 
the  effect  of  the  notice.    lb. 

Brokers  who  advanced  the  money  on  a  pur- 
chase of  shares  by  their  client  had  the  shares 
registered  in  their  names  under  a  verbal  agree- 
ment to  hold  them  by  way  of  mortgage  to  secure 
the  debt.  The  mortgagees  frequently  wrote 
pressing  for  payment.  In  August,  1898,  a  re- 
construction of  the  company  was  proposed, 
under  which  assenting  shareholders  were  to 
obtain  new  shares  with  Ss.  liability  in  lieu  of  the 
old  shares.  On  August  22, 1898,  the  mortgagees 
wrote  to  the  mortgagor  asking  whether  he  in- 
tended to  participate  in  the  scheme,  or  whether 
he  would  adopt  the  only  other  alternative  of 
allowing  his  shares  to  be  forfeited.  They  also 
gave  him  notice  that  they  would  not  take  up 
the  new  shares  ^which  must  be  done  before  a 
named  day)  on  nis  behalf ;  also  that,  as  they 
were  unprotected  by  any  security,  they  should 
take  any  necessary  steps  to  recover  the  debt 
owing  to  them.  The  mortgagor  did  not  pay, 
and  the  mortgagees  ultimately  took  up  the  new 
shares,  paying  the  3s.  per  share  themselves ;  and, 
acting  under  the  belief  that  they  were  absolute 
owners  thereof,  sold  the  shares,  which  subse- 
quently to  the  sale  rose  in  value.  The  mortga- 
gor, who  did  not  know  of  the  sale  till  after  the 
rise  in  value,  claimed  damages  for  a  wrongful 
sale: — Held  (dissentiente  Vaughan  Williams, 
L.J.),  that  siifficient  notice  had  been  given  by 
the  mortgagees  to  entitle  them  to  exercise  their 
implied  power  of  sale  over  the  old  shares ;  that 
such  notice  remained  in  force  as  to  the  new 
shares  acquired  under  the  reconstruction 
scheme,  and  that  the  sale  could  be  justified 
under  the  power  of  sale  though  made  by  the 
mortgagees  under  the  mistaken  belief  that  they 
were  absolute  owners.  Held,  by  Vaughan 
Williams,  L.J.,  that  no  sufficient  notice  had 
been  given  by  the  mortgagees  to  enable  them 
to  exercise  their  implied  power  of  sale,  and 
that  the  plaintiff  was  entitleid  to  damages  for  a 
wrongful  sale,  which,  however,  under  the  cir- 
cumstances of  this  case,  must  be  estimated  at 
the  price  of  the  shares  at  the  time  of  sale  (less 
the  amount  owing  to  the  mortgagees),  and  not 
at  the  highest  price  which  the  shares  had  sub- 
sequently obtained.    lb. 


(n)  Notices, 

Forfeiture  —  Special  Beeolntions  —  Deeeaied 
Kember— Service  of  Kotloe  at  Begistered  Address 
—Articles  of  Association— Alteration  to  Pr^fn- 
dice  of  Deceased  Member.]- A  company,  whose 
articles  provide  for  the  service  of  notices  by 
post  addressed  to  a  member  at  his  registered 
address,  cannot,  after  knowledge  of  the  death 
of  a  member,  so  serve  either  a  notice  on  which 
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to  found  a  forfeiture  of  the  deceased  member's 
shares,  or  notices  of  meetings  for  altering  the 
articles  by  special  resolution  in  order  to  give 
the  company  a  lien  on  his  shares.  Allen  y. 
Gold  Beefs  of  South  Africa,  68  L.  J.  Ch.  640; 
[1899]  2  Ch.  40;  80  L.  T.  750;  47  W.  R.  668— 
Kekewich,  J. 

QtuBre,  whether  a  company  can  by  special 
resolution  alter  its  articles  of  association  after 
the  death  of  the  only  holder  of  fully  paid  shares 
in  order  to  give  itself  a  lien  upon  his  fully  paid 
shares.    lb. 

(o)  Lien  on. 

Lien  of  Oompaiiy  on  flharei  for  Debts  Bne 
from  Shareliolden  — AdTanoet — Security.]— ^^ 
articles  of  a  company  gave  the  company  a  lien 
on  all  the  shares  held  by  any  shareholder 
indebted  to  the  company,  and  gave  the  direc- 
tors power  to  sell  such  shares  in  certain  events. 
They  also  empowered  the  board  to  lend  money, 
or  give  credit  with  or  without  security,  but  no 
advances  without  security  were  to  be  made,  or 
credit  given  to  any  director: — Hehif  that  the 
lien  given  by  the  articles  on  the  shares  con- 
stituted a  security,  and  advances  could  be 
made  both  to  shareholders  and  directors  on 
such  security  if  the  board  considered  the  shares 
of  adequate  value.  National  Bank  of  Wales, 
In  re;  Cory's  Case,  68  L.  J.  Ch.  634;  [1899] 
2  Ch.  629;  81  L.  T.  363 ;  48  W.  R.  99— C.A. 

Deceased  Xembcr — Koticcs  of  Meetings  — 
Saryice  at  Bagistercd  Address.]  —  Where  the 
articles  of  a  company  provide  for  the  service  of 
notices  by  post  addressed  te  a  member  at  his 
registered  address,  and  that  the  representatives 
of  a  deceased  member  are  not  to  be  entitled  to 
receive  notices  of,  or  to  attend  at  meetings, 
until  they  shall  have  registered  themselves  as 
owners  of  the  shares,  notices  of  meetings 
addressed  and  posted  to  the  registered  address 
of  a  deceased  member  are  properly  served, 
although  the  directors  were  aware  at  the  time 
of  the  member's  death.  Allen  v.  Gold  Beefs  of 
West  Africa,  69  L.  J.  Ch.  266;  [1900]  1  Ch. 
666;  82  L.  T.  210;  48  W.  R.  462;  7  Manson, 
417— C.A, 

Artieles— Alteration— Lien  Created  on  Folly 
Paid  Shares— Antecedent  Debts— Vendor's  Shares 
—Shares  Paid  in  Poll  in  Adyance  of  Calls.]- 
Section  50  of  the  Companies  Act,  1862, 
authorises  a  limited  company  formed  with 
articles  which  confer  no  lien  upon  fully  paid 
shares,  and  which  allow  them  to  be  transferred 
without  any  fetter,  to  alter  those  articles  by 
special  resolution,  and  to  impose  a  lien  and 
restrictions  on  the  registration  of  transfers  of 
those  shares  by  members  indebted  to  the  com- 
pany ;  and  that  can  be  done  so  as  to  impose  a 
lien  or  restriction  in  respect  of  a  debt  con- 
tracted before  and  existing  at  the  time  when 
the  articles  were  altered,  so  long  as  the  altera- 
tion is  bona  fide  for  the  benefit  of  the  company, 
and  not  to  defeat  the  rights  of  any  particular 
shareholder.    lb. 

The  altered  articles,  however,  may  not  be 
binding  as  regards  some  particular  fully  paid-up 
shareholder,  even  though  passed  bona  fide,  as 
he  may  have  special  rights  by  contract,  or 
otherwise,  against   the   company  whioh  may 


exempt  him  from  the  operation  of  the  articles 
as  altered.    lb. 

Per  LiNDLEY,  M.R.,  and  Rombb,  L.J. — 
Shares  allotted  as  fully  paid  to  the  vendor  of 
the  property  purchased  by  the  company  in  pay- 
ment of  the  purchase-money  are  not,  in  the 
absence  of  any  special  bargain  with  the  vendor, 
exempt  from  the  operation  of  the  altered 
articles ;  nor,  ver  Romeb,  L.J.,  are  shares  which 
the  company  has  allowed  the  shareholder  to  pay 
up  in  full  in  advance  of  calls.    lb. 

The  fact  that  the  original  articles  provided 
for  a  limited  lien  upon  unpaid  shares  only 
would  not  justify  a  person  who  acquired  fully 
paid  shares  in  assuming  that  those  shares  would 
never  be  made  subject  to  a  lien  by  the  altera- 
tion of  the  articles.    lb. 

Per  Vauohan  Williams,  L.J.— A  company 
cannot  by  altering  its  articles  impose  a  lien  on 
fully  paid  vendor's  shares,  as  the  effect  of  that 
would  be  to  make  those  shares  less  marketable, 
and  so  affect  the  consideration  given  for  the 
property  purchased.    lb. 

Whether  it  can  impose  a  lien  in  that  way 
upon  shares  which  the  shareholder  has  been 
allowed  to  pay  up  in  full  in  advance  of  calls, 
qtUBre,    lb. 


12.  Genebal  Meetings. 

Extraordinary  General  Xeeting — Kotice — 
Batiflcation  —  Unauthorised  Hotice.]  —  On  De- 
cember 10,  1900,  the  secretary  of  a  company 
sent  out  a  notice  convening  an  extraordinary 
general  meeting  to  be  held  on  December  18. 
The  notice  purported  to  be  issued  by  order  of 
the  board.  A  requisition  had  been  served  on 
the  company  in  accordance  with  the  articles 
requiring  the  calling  of  the  meeting.  In  fact 
no  meeting  of  directors  was  held  after  the 
receipt  of  the  requisition,  but  a  meeting  of 
directors  was  held  on  December  16,  the  day 
after  the  writ  was  issued,  at  which  it  was  re- 
solved that  the  directors  should  adopt,  ratify, 
and  confirm  the  action  of  the  secretary  in 
issuing  the  notice  convening  the  meeting.  The 
only  question  for  determination  was  whether 
the  meeting  had  been  validly  summoned: — 
Held,  that  on  ratification  by  the  directors  the 
notice  became  good  for  all  purposes.  Hooper 
V.  Kerr,  Stuart  d  Co,,  83  L.  T.  729— Cozens- 
Hardy,  J. 

Two  Meetings  Oonyened  by  One   and 

the  Same  Kotice— Special  Begnlation  of  Com- 
pany.]— A  provision  in  the  articles  of  associa- 
tion of  a  limited  company — ^that  whenever  it  is 
intended  to  pass  a  special  resolution  the  two 
meetings  may  be  convened  by  one  and  the  same 
notice,  and  it  shall  be  no  objection  that  the 
notice  only  convenes  the  second  meeting  con- 
tingently on  the  resolution  being  passed  by  the 
requisite  majority  at  the  first  meeting— is  not 
ultra  vires  or  inconsistent  with  the  letter  or  the 
spirit  of  section  51  of  the  Companies  Act,  1862 ; 
and  a  notice  given  in  conformity  with  this 
provision  would  be  a  valid  notice,  and  the 
second  meeting  summoned  by  it  would  be  duly 
summoned.  Alexander  v.  Sifwpson  (59  L.  J.  Ch. 
137 ;  43  Ch.  D.  139)  distinguished.    North  of 
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England  Steamship  Co.,  In  re,  74  L.  J.  Ch.  404 ;  ( 
[1906]  2  Ch.l5;  93  L.T.I;  63W.B.499;  12; 
ManBon,  174;  21  T.  L.  R.  481— C.A. 

Conditiaiua  Hotice— Validity.]  — The 

articles  of  association  of  a  company  required 
thirty  days'  notice  of  every  general  meeting. 
On  February  19  the  company  issued  a  notice  of 
an  extraordinary  general  meeting  for  March  23 
following,  at  which  a  resolution  for  reduction 
of  capital  was  to  be  proposed.  In  the  same 
document  the  company  also  gave  notice  of  an 
extraordinary  general  meeting  for  April  7,  at 
which  the  said  resolution,  if  passed  at  the  first 
meeting,  should  be  confirmed.  The  notice  then 
continued  :  *'  Should  the  said  resolution  not  be 
passed  by  the  requisite  majority  at  the  meeting 
to  be  held  on  March  23,  due  notice  will  be  given 
to  the  shareholders  that  the  meeting  on  April  7, 
of  which  notice  is  now  given,  will  not  be  held : 
— Heldy  that  the  notice  convening  the  second 
meeting  was  valid.  Espuela  Land  and  Cattle 
Co.,  In  re,  48  W.  R.  684^Byme,  J. 

Amendment  of  Eesolntion  at  Fint  Meet- 
ing— Subsequent  Oonilrmation— Kon-conformity 
with  earlier  Kotice— Validity.]— In  passing  a 
special  resolution  imder  section  61  of  the 
Companies  Act,  1862,  the  resolution  confirmed 
at  the  second  meeting  must  be  in  the  same 
form  as  that  passed  at  the  first  meeting,  but  it 
is  not  necessary  that  the  resolution  passed  at 
the  first  meeting  should  be  in  the  identical 
terms  of  the  resolution  specified  in  the  notice 
of  such  meeting.  If,  therefore,  a  proper  and 
sufi&cient  notice  of  the  intention  to  propose  a 
special  resolution  at  a  general  meeting  has  been 
given,  the  resolution  will  not  be  invalidated  if, 
owing  to  an  amendment  at  the  first  meeting, 
the  resolution  then  passed  and  afterwards  con- 
firmed at  the  subsequent  general  meeting,  of 
which  notice  specifying  the  amended  resolution 
has  been  duly  given,  is  not  identical  with  the 
proposed  resolution  specified  in  the  earlier 
notice.  Torbock  v.  Westbury  (Lord),  71  L.  J. 
Ch.  845 ;  [1902]  2  Ch.  871 ;  87  L.  T.  165 ;  51 
W.  R.  133— Swinfen  Eady,  J. 

De  Facte  Directors- Irregularity- Batifloa- 
tion.] — Where  a  general  meeting  ia  called  by 
the  only  acting  directors  of  a  company,  acting 
as  a  board  and  pursuant  to  a  resolution  of  the 
board,  and  notice  thereof  is  duly  sent  to  the 
shareholders  of  the  company,  and  one  of 
the  objects  of  the  meeting  is  to  confirm  past 
proceedings,  the  fact  that  one  or  more  of  the 
directors  had  been  irregularly  appointed  will 
not  invalidate  a  resolution  passed  at  a  meeting. 
Brotone  v.  La  Trinidad  (57  L.  J.  Ch.  292;  37 
Ch.  D.  1)  and  British  Asbestos  Co.  v.  Boyd  (73 
L.  J.  Ch.  31 ;  [1903]  2  Ch.  439)  followed.  State 
of  Wyoming  Syndicate,  In  re  (70  L.  J.  Ch.  727 ; 
[1901]  2  Ch.  431),  distinguished.  Boschoek  Pro- 
prietary Co.  V.  Fuke,  76  L.  J.  Ch.  261 ;  [1906] 
1  Ch.  148;  94  L.  T.  398;  54  W.  R.  359;  13 
Manson,  100;  22  T.  L.  R.  196— Swinfen  Eady,  J. 

Where  the  amount  of  directors*  remunera- 
tion is  fixed  by  the  articles  of  association,  and 
the  directors  have  voted  themselves  a  sum  in 
excess  of  that  amount,  a  general  meeting  can- 
not ratify  the  irregularity  without  first  altering 
the  articles.    lb, 

Kotice  —  Snillciency.]— Where  a  notice  con- 
vening a  general  meeting  states  that  the  share- 


holders will  be  asked  to  ratify  the  election  of 
a  director  and  to  receive  the  directors'  report 
and  accounts,  this  is  a  sufficient  notice  to  bring 
the  question  of  ratification  within  the  com- 
petency of  the  meeting.  Irvine  v.  Union  Bank 
of  Australia  (46  L.  J.  P.C.  87 ;  2  App.  Cas.  866) 
followed.    lb. 

Powen  of  Directors— Postponement  of  General 
Meeting.]— In  the  absence  of  express  power  in 
the  articles  of  association,  directors  have  no 
power  to  postpone  a  general  meeting  of  share- 
holders which  has  been  properly  convened.  The 
fact  that  the  directors  have  power  to  fix  the 
time  and  place  of  the  meeting  and  to  adjourn 
the  meeting  does  not  give  them  the  power. 
Smith  V.  Paringa  Mines,  75  L.  J.  Ch.  702; 
[1906]  2  Ch.  193;  94  L.  T.  571;  13  Manson, 
316— Kekewich,  J. 

Kotice—Sni&cieney-Beoonstmction— Interest 
of  Directors.] — Where  the  directors  of  a  com- 
pany are  personally  interested  in  the  adoption 
of  a  proposed  scheme  for  its  reconstruction, 
and  are  to  be  remunerated  by  means  of  a  call 
on  shares,  the  notice  convening  the  extra- 
ordinary general  meeting  to  pass  the  requisite 
resolutions  must  disclose  such  interest  in  order 
that  the  matter  upon  which  the  shareholders 
are  to  vote  may  be  fairly  brought  before  them. 
Where  this  has  not  been  done,  and  the  resolu- 
tions for  reconstruction  have  been  passed  and 
confirmed,  the  notice  will  not  be  sufficient  to 
bind  absent  shareholders,  and  the  directors  and 
the  company  will  be  restrained  by  injunction 
from  carrying  such  resolutions  into  effect. 
Tiessen  v.  Henderson,  68  L.  J.  Ch.  353;  [1899] 
1  Ch.  861 ;  80  L.  T.  483 ;  47  W.  R.  459;  6  Man- 
son,  340 — Kekewich,  J. 

Whether  Kotice  Conditional  —  Validity .]  — A 

notice  of  a  meeting  to  be  held  at  a  certain 
place,  time,  and  date,  which  states  that,  in  the 
event  of  certain  specified  resolutions  not  being 
passed,  another  meeting  will  be  held  imme- 
diately afterwards  to  confirm  resolutions  which 
have  been  akeskdy  provisionally  passed,  is  not 
bad  on  the  ground  of  being  conditional.  Alex- 
ander V.  Simpson  (59  L.  J.  Ch.  137;  43  Ch.  D. 
139)  distinguished.    lb. 

Nature  of  Business,  Stating.]— See  Normandy 
V.  Ind,  Coope  <&  Co.,  Lim.,  77  L.  J.  Ch.  82 ; 

[1908]  1  Ch.  84. 

Different  Classes  of  Shareholders— duomm— 
Articles  of  Association.] — The  articles  of  associa- 
tion of  a  company,  the  capital  of  which  was 
divided  into  preference  and  ordinary  shares, 
provided  (article  18)  that  the  rights  and  privileges 
of  each  class  might  be  modified  by  agreement 
between  the  company  and  a  person  contracting 
on  behalf  of  that  class,  provided  that  the  agree- 
ment was  confirmed  at  a  separate  general  meet- 
ing of  the  holders  of  shares  of  that  class,  and 
the  provisions  of  the  articles  as  to  general 
meetings  were  to  apply  mutatis  mutandis  to 
every  such  meeting,  **  but  so  that  the  quorum 
thereof  shall  be  members  holding  or  represent- 
ing by  proxy  three-fourths  of  the  nominal 
amount  of  the  issued  shares  of  the  class." 
Under  the  regulations  as  to  general  meetingR 
it  was  provided  that  the  quorum  for  a  general 
meeting  should  be  (in  effect)  the  holders  of  one- 
tenth  of  the  issued  capital  of  the  company ;  and 
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that  if  a  quorum  were  not  present  within  a 
certain  time  of  the  oonvening  of  the  meeting, 
the  meeting  should  stand  adjourned  for  a  week, 
and  then  those  members  who  were  present 
should  be  a  quorum: — Held^  that  the  require- 
ments of  article  13  as  to  the  qtiorum  ran 
through  aU  the  provisions  that  were  incorporated 
therewith  by  reference ;  and  though  the  regula- 
tions as  to  general  meetings  could  be  made  use 
of  for  a  class  meeting,  it  must  be  subject  to 
there  being  at  every  such  meeting,  whether 
adjourned  or  not,  the  three  -  fourths  quorum 
required  by  article  13.  Hemans  v.  Hotchkiss 
Ordnance  Co.,  68  L.  J.  Ch.  99;  [1899J  1  Ch. 
115;  79  L.  T.  681;  47  W.  R.  276;  6  Manson, 
62— C.A. 

Deceased  X«mber  —  Begif tered  AddreM  — 
Kotiee  —  7orfeltiire  of  Shares  — •  Alteration  of 
Artieles— Betrospeotive  Operatton.] — Apart  from 
special  provisions  in  their  articles  of  association, 
a  company  having  notice  of  the  death  of  a 
member  cannot  bind  his  estate  by  posting  to 
him  at  his  registered  address — (a)  a  notice  pre- 
liminary to  forfeiting  his  shares  for  non-pa3rment 
of  calls  due  at  his  death,  or  (6)  a  notice  of  an 
extraordinary  general  meeting  to  be  held  for 
the  purpose  of  altering  the  articles  in  such 
manner  as  to  impose  a  fresh  liability  on  his 
shares.  New  Zealand  Oold  Extraction  Co.  v. 
Peacock  ([1894]  1  Q.B.  622)  and  James  v.  Buena 
Ventura  Nitrate  Grounds  Syndicate  ([1896)  1  Ch. 
456)di8cussed  and  applied.  Allen  v.  Gold  Reefs 
of  West  Africa,  68  L.  J.  Ch.  640;  [1899]  2  Ch. 
40;  80  L.  T.  750;  47  W.  R.  568— Kekewich,  J. 

Closure  of  Diseossion— Power  of  Chairman.]— 

At  a  general  meeting  of  a  company,  the  chair- 
man by  the  vote  of  the  majority  can  stop  the 
debate  after  the  resolutions  have  been  reason- 
ably discussed.  Wall  v.  London  and  Northern 
Assets  Corporation  (No.  1),  67  L.  J.  Ch.  596 ; 
[1898]  2  Ch.  469 ;  79  L.  T.  249 ;  47  W.  R.  219- 
C..4. 


nnnmnment  of  Eosolutloil  —  Validity.]  —  An 
amendment  altering  the  terms  of  a  resolution 
cannot  be  moved  at  a  second  meeting  which 
has  been  called  simply  for  the  purpose  of 
confirming  or  rejecting  the  resolution.    lb. 

Eesolution  to  Distribute  Sums  of  Xoney  among 
OAoars  and  Servants— Yalidity-Vltra  Vires.]— 
A  company  having  sold  its  undertaking  and  pro- 
perty, the  directors  sent  out  to  the  shareholders 
notices  of  an  extraordinary  general  meeting  to 
consider  a  resolution  for  the  voluntary  winding- 
up  of  the  company  with  the  directors  as  liquid- 
ators, and  another  resolution  determining  what 
sum  should  be  distributed  among  the  officers 
and  servants  of  the  company.  The  directors 
also-  issued  circulars  inviting  shareholders  to 
send  them  their  proxies.  At  the  meeting  the 
resolution  for  voluntary  winding-up  was  duly 
carried,  and  the  chairman  and  managing 
director  then  proposed  a  resolution  that  a  sum 
equal  to  five  years*  salary  should  be  paid  to 
himself  and  the  secretary  and  accountant,  and 
a  further  sum  be  distributed  among  the  ser- 
vants. This  was  lost  on  a  show  of  hands,  but 
carried  upon  a  poll.  The  directors  then  sent 
out  notices  of  a  second  meeting  to  confirm  these 
resolutions,  and  again  issued  circulars  inviting 
proxies.  At  the  second  meeting  the  resolution 
for  the  payment  to  the  officers  and  servants 


was  again  lost  on  a  show  of  hands,  but  carried 
on  a  poll.  A  dissentient  shareholder  then 
brought  an  action  to  restrain  the  directors  from 
giving  effect  to  the  resolution  on  the  grounds 
that  its  carrying  and  confirmation  were  im- 
properly obtained,  and  that  it  was  ultra  vires  of 
the  company  and  invalid: — Held,  without  de- 
ciding the  first  point,  that  the  resolution  was 
ultra  vires  and  invalid.  Stroud  v.  Royal 
Aquarium  Society,  89  L.  T.  243 — Joyce,  J. 

Votes.] — The  private  interest  of  a  shareholder 
does  not  affect  the  validity  of  his  vote  on  a 
resolution  affecting  that  interest.  Burland  v. 
Earle,  71  L.  J.  P.C.  1 ;  [1902]  A.C.  83 ;  85  L.  T. 
563 ;  50  W.  R.  241— P.C. 

Bight  to  Vote  ~  Conditional  Allotment  of 
Slutfes.] — A  person  who  agrees  to  become  a  mem- 
ber of  a  company  and  whose  name  is  entered  on 
the  register  of  shareholders  as  the  holder  of  cer- 
tain shares  Is  not  therebv  constituted  a  member 
entitled  to  vote  at  meetmgs  of  the  company  in 
respect  of  such  shares  unless  it  can  be  shewn 
that  the  company  have  agreed  to  accept  such 
person  as  a  member.  When,  therefore,  a  com- 
pany have  agreed  to  give  a  person  certain  shares 
upon  certain  conditions  which  remain  imful- 
filled,  such  person  does  not  become  a  member, 
notwithstanding  the  allotment  of  shares  to  him 
in  part  performance  of  the  agreement  incorpo- 
rating such  conditions  and  registration  of  the 
same  in  his  name,  so  long  as  the  certificates  for 
such  shares  are  deposited  with  the  intention 
that  they  shall  not  operate  according  to  their 
purport  untU  the  event  happens  on  which  they 
are  to  issue.  Spitzel  v.  Chinese  Corporation,  80 
L.  T.  347 ;  6  Manson,  355— Stirling,  J. 

"  Personally  or  by  proxy  "—PoU— Voting 

Papers— Power  of  Chairman.]— The  articles  of 
association  of  a  limited  company  provided  that 
votes  might  be  given  either  personally  or  by 
proxy,  and  that  if  a  poll  were  demanded  it 
should  be  taken  in  such  a  manner  as  the  chair- 
man of  the  meeting  should  direct.  A  poll 
being  demanded,  the  chairman  directed  the 
poll  to  be  taken  by  means  of  voting  papers : — 
Held,  that  taking  the  poll  by  voting  papers  was 
unauthorised  and  invfdid.  McMillan  v.  Le  Roi 
Mining  Co,,  75  L.  J.  Ch.  174 ;  [1906]  1  Ch.  331 ; 
94  L.  T.  160 ;  54  W.  R.  281 ;  13  Manson,  65  ; 
22  T.  L.  R.  186— Joyce,  J. 

Issue  to  Control  Voting  Power— Bona  Pides— 
Injunction.] — Where  shares  had  been  issued  by 
the  directors,  not  for  the  general  benefit  of  the 
company,  but  for  the  purpose  of  controlling 
the  holders  of  the  greater  number  of  shares  by 
obtaining  a  majority  of  voting  power, — Held, 
applying  the  principle  of  Fraser  v.  Whalley 
(2  H.  &  M.  10),  that  they  ought  to  be  restrained 
irom  holding  the  meeting  at  which  the  votes  of 
the  new  shareholders  were  to  have  been  used. 
Punt  v.  Symons  dt  Co.,  72  L.  J.  Ch.  768 ;  [1903] 
2  Ch.  506;  89  L.  T.  626;  52  W.  R.  41;  10 
Manson,  415 — Byrne,  J, 

Proxy— dnalifieation  of— ^'Bamod'^  — Share- 
holder— Artieles  of  Assoeiation.]— Although  by 
one  of  the  articles  of  association  of  a  company 
no  person  is  to  be  allowed  to  vote  as  a  proxy 
unless  the  instrument  appointing  him  is  de- 
posited as  therein  prescribed  before  "  the 
meeting  at  which  the  person  named  in  such 
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inBtrument  proposes  to  vote,"  it  is  not  neoes- 
sary  that  the  proposed  proxy  should  actually  be 
"  named  '*  if  he  is  sufficiently  described  for  all 
business  purposes.  Bombay-Burmah  Trading 
Corporation  v.  Shroff,  74  L.  J.  P.C.  41 ;  [1906] 
A.C.  213;  91  L.  T.  812;  12  Manson,  169;  21 
T.  L.  R.  148— P.C. 

An  article  requiring  that  no  person  shall  be 
appointed  as  proxy  '*  who  is  not  a  shareholder 
in  the  company  "  is  sufficiently  complied  with 
if  he  is  a  shareholder  at  the  time  when  he  is 
called  upon  to  act  as  a  proxy,  though  he  was 
not  a  shareholder  at  the  date  of  the  appoint- 
ment.   Ih, 

Blanki  in  Frozj— SubBoqnent  Filling  in 

—Validity.]— So  long  as  a  proxy  is  properly 
stamped  at  the  time  of  execution  its  operative 
parts,  such  as  the  name  of  the  proxy  or  the  date 
of  the  meeting  at  which  it  is  to  be  used,  may 
be  filled  in  afterwards  by  any  person  properly 
authorised  to  do  so.  Sadgrove  v.  Bryden, 
76  L.  J.  Ch.  184 ;  [1907]  1  Ch.  318 ;  96  L.  T. 
361 ;  14  Manson,  47 ;  23  T.  L.  R.  255— Parker,  J. 

S.,  a  shareholder  in  a  company,  on  going 
abroad,  left  with  P.,  another  shareholder,  a 
proxy  duly  stamped  and  executed,  but  with  the 
date  of  execution  and  the  date  of  the  meeting 
at  which  the  proxy  was  to  be  used  left  blank. 
P.  wrote  to  S.  informing  him  that  a  requisition 
for  a  meeting  had  been  lodged,  and  stating 
generally  the  objects  of  the  meeting,  and  re- 
questing S.  to  cable  consent,  which  P.  would 
take  as  authority  to  complete  the  proxy  as  soon 
as  the  date  of  the  meeting  had  been  fixed.  S. 
cabled  accordingly,  and  the  cablegram  was 
afterwards  stamped  as  a  letter  of  attorney. 
The  requisition,  however,  was  withdrawn  on 
account  of  an  informality  and  a  subsequent  one 
substituted,  on  which  a  meeting  was  held.  P. 
filled  in  the  blanks  in  S.'s  proxy  and  used  it  at 
this  meeting : — Heldf  that  S.  intended  to  autho- 
rise the  proxy  to  be  filled  in  and  used  at  the 
meeting  intended  to  be  called  for  the  purposes 
mentioned  in  P.'s  letter,  whether  such  meeting 
was  actually  called  pursuant  to  the  requisition 
lodged  as  mentioned  in  the  letter,  or  to  a 
subsequent  requisition  substituted  therefor ; 
that  the  case  was  governed  by  Ernest  v.  Loma 
Gold  Mines  Co.  (65  L.  J.  Ch.  850;  [1896] 
2  Ch.  572 ;  66  L.  J.  Ch.  17 ;  [1897]  1  Ch.  1), 
and  was  not  distinguishable  from  it  on  the 
ground  that  the  date  of  the  meeting  was  not 
actually  fixed  when  the  proxy  was  executed,  as 
in  that  case ;  and  that  the  proxy  was  therefore 
valid.    lb. 

Proziei — Oaneellation  of  Stamp.] — See  Reve- 
nue. 

PoU — Allowance  of  Yotei  by  Chairman— Cton- 
clniiTO  EYidonce.^ — A  provision  in  a  company's 
articles  of  association  that  no  objection  shall 
be  made  to  any  vote  except  at  the  meeting  at 
which  it  is  tendered  or  an  adjournment  thereof, 
and  that  any  vote,  whether  given  in  person  or 
by  proxy,  not  then  disallowed,  shall  be  deemed 
valid  for  all  purposes,  is  conclusive ;  and  votes 
not  disallowed  at  such  meeting  or  adjournment 
cannot  in  the  absence  of  fraud  be  challenged 
by  legal  proceedings.  Wall  v.  London  and 
Northern  Assets  Corvoralion  (No,  2),  68  L.  J. 
Ch.  248;  [1899]  1  Ch.  550;  80  L.  T.  70;  6 
Manson,  312— North,  J. 


Doelaration  of  Chairman —  **  OonolnfiTe  evi- 
denoe."] — The  provision  of  section  51  of  the 
Companies  Act,  1862,  that  the  declaration  of 
the  chairman  in  the  case  of  a  special  or  extra- 
ordinary resolution,  that  the  resolution  has 
been  carried,  "  shall  be  deemed  conclusive  evi- 
dence of  the  fact,  without  proof  of  the  number 
or  proportion  of  the  votes  recorded  in  favour  of 
or  against  the  same,"  precludes  the  Court  from 
enquiring  into  the  question  whether  the  requi- 
site proportion  of  votes  was  in  fact  given. 
Young  v.  South  African  and  Australian  Explo- 
ration and  Development  Syndicate  (65  L.  J.  Ch. 
638 ;  [1896]  2  Ch.  268)  not  foUowed.  Gold  Co,, 
In  re  (48  L.  J.  Ch.  281 ;  11  Ch.  D.  701),  foUowed. 
Hadletgh  Castle  Gold  Mining  Co,,  In  re,  69 
L.  J.  Ch.  631 ;  [1900]  2  Ch.  419  ;  83  L.  T.  400— 
Cozens-Hardy,  J. 

The  provisions  of  section  51  of  the 

Companies  Act,  1862,  that  the  declaration  of 
the  chairman  in  the  case  of  a  special  or  extra- 
ordinary resolution,  that  the  resolution  has 
been  carried,  "shall  be  deemed  conclusive 
evidence  of  the  fact,  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in 
favour  or  against  the  same,"  precludes  the  Court 
from  enquiring  into  the  question  whether  the 
requisite  proportion  of  votes  was  in  fact  given. 
Amot  V.  United  African  Land  Co.,  70  L.  J.  Ch. 
306  ;  [1901]  1  Ch.  518  ;  84  L.  T.  309 ;  49  W.  R, 
322;  8  Manson,  179— C.A. 

Gold  Co.,  In  re  (48  L.  J.  Ch.  281 ;  11  Ch.  D. 
701),  foUowed.  Hadleigh  Castle  Gold-Mining 
Co.,  In  re  (69  L.  J.  Ch.  631 ;  [1900]  2  Ch.  419), 
approved.  Horbury  Bridge  Coal,  Iron,  and 
Waggon  Co.,  In  re  (48  L.  J.  Ch.  341 ;  11  Ch.  D. 
109),  distinguished.    lb, 

When  not  ConolnilTO— "  ConolniiTO  Evi- 
dence."]— The  declaration  of  the  chairman  of  a 
meeting  held  for  the  purpose  of  passing  a 
special  resolution  under  section  51  of  the  Com- 
panies Act,  1862,  is  not  conclusive  where  it  is 
manifest  on  the  face  of  it  that  the  statutory 
majority  has  not  been  obtained.  Hadleigh 
Castle  Gold-Mining  Co,,  In  re  (69  L.  J.  Ch. 
631 ;  [1900]  2  Ch.  419),  and  Amot  v.  United 
African  Land  Co.  (70  L.  J.  Ch.  306;  [1901] 
1  Ch.  518)  distinguished.  Caratal  (New)  ifines, 
Lim,,  In  re,  71  L.  J.  Ch.  883  ;  [1902]  2  Ch.  498  ; 
87  L.  T.  437 ;  50  W.  R.  572;  9  Manson,  414— 
Buckley,  J. 


13.  Management. 

(a)  Interference  of  Court, 

Internal  Xanagoment— Jnrisdiction- Sight  of 
Company  or  Xinority  to  8ac.] — The  Court  has 
no  jurisdiction  to  interfere  with  the  internal 
management  of  a  company  acting  within  its 
powers;  and  actions  to  redress  a  wrong  done, 
or  to  recover  money  or  damages  due  to  a 
company,  must  be  brought  by  the  company 
itself,  except  where  a  minority  of  shareholders 
complain  of  conduct  on  the  part  of  the  majority 
which  is  either  fraudulent  or  beyond  the  com- 
pany's powers.  No  mere  informality  or  irregu- 
larity which  can  be  remedied  by  the  majority 
of  shareholders  can  of  itself  entitle  the  minority 
to  sue.    Burland  v.  Earle,  71  L.  J.  P.C.  1; 
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[1902]  A.C.  83 ;  86  L.  T.  553 ;  60  W.  R.  241 ; 
9  Manson,  17— P.O. 


(b)  Audit  of  Accounts, 

Balanoe-sheet  —  Beserre  Pund  not  Biioloted 
bj  Balanee-sheet  —  Anditon  not  to  Biioloso 
Information — Ihity  of  Auditors— Vltra  Yiroi.] 
— Sections  21  and  23  of  the  Companies  Act, 
1900,  require  by  implication  that  there  shall 
be  annually  an  audit  of  the  accounts  of  a 
company  resulting  in  a  balance-sheet^  to  the 
accuracy  of  which  the  auditors  shall  speak. 
The  purpose  of  the  balance-sheet  is  primarily 
to  shew  that  the  financial  position  of  the 
company  is  at  least  as  good  as  there  stated, 
not  to  shew  that  it  is  not  or  may  not  be  better ; 
and  a  balance-sheet  so  worded  as  to  shew  that 
there  is  an  undisclosed  asset,  the  existence  of 
which  makes  the  financial  position  better  than 
is  shewn,  is  not  necessarily  inconsistent  with 
the  Act.  Newton  v.  Birtmngham  Small  Arms 
Co.,  76  L.  J.  Ch.  627;  [1906]  2  Ch.  378;  95 
L.  T.  136 ;  54  W.  R.  621 ;  13  Manson,  267 ;  22 
T.  L.  Rw  664— Buckley,  J. 

The  statutory  majority  of  shareholders  may 
resolve  that  as  to  particular  items  of  the  com- 
pany's business  it  is  to  the  company's  interest 
that  there  shall  be  secrecy,  and  that  the 
auditors  shall  not  disclose  them  to  the  share- 
holders unless  their  duty  under  the  Act  re- 
quires it ;  and  it  is  a  compliance  with  the  Act 
if  the  auditors  report  that  they  have  examined 
the  accounts  as  to  those  items  and  are  satisfied 
with  them,  and  that  the  funds  have  been 
employed  in  manner  authorised  by  the  com- 
pany's regulations,  provided  the  auditors  are 
bona  fide  satisfied  that  in  making  this  report 
and  nothing  further  they  are  truly  reporting  as 
to  the  true  and  correct  view  of  the  state  of 
the  company's  afiairs.    lb. 

But  it  is  inconsistent  with  the  Act  that  the 
auditors  should  be  bound,  even  when  they 
think  that  the  true  state  of  the  company's 
affairs  is  afiected  by  facts  relating  to  the  un- 
disclosed funds,  to  withhold  all  information  with 
regard  to  them  from  the  shareholders ;  and  any 
regulations  which  preclude  the  auditors  from 
availing  themselves  of  all  the  information  to 
.  which  under  the  Act  they  are  entitled  as 
material  for  the  report  which  the  Act  requires 
them  to  make  as  to  the  true  and  correct  state 
of  the  company's  affairs  are  inconsistent  with 
the  Act.    16. 

At  extraordinary  general  meetings  of  a  com- 
pany there  were  carried  and  confirmed  special 
resolutions  for  the  formation  of  an  internal 
reserve  fund,  which  need  not  be  shewn  in  or 
disclosed  by  the  balance-sheet,  and  as  to  which 
the  directors  need  not  give  any  information  to 
the  shareholders.  The  directors  were  to  have 
an  absolute  discretion  as  to  the  investment  of 
the  fund,  and  as  to  its  application  for  any 
purpose  serving,  protecting,  or  advancing  the 
interests  of  the  company  or  preserving  or  pro- 
moting the  value  of  the  company's  underta^ng, 
assets,  or  goodwill.  The  fund  and  all  par- 
ticulars relating  to  it  were  to  be  disclosed  to 
the  auditors,  whoso  duty  should  be  to  see  that 
it  was  applied  for  the  purposes  of  the  company 
as  above  mentioned,  but  not  to  disclose  any 


information  with  regard  to  it  to  the  share- 
holders or  otherwise : — Held,  that,  in  regard  to 
the  last-mentioned  provision,  the  resolutions 
went  too  far,  and  that  the  company  must  be 
restrained  from  acting  upon  them.    lb. 


(o)  Summary  and  List  of  Members, 

Bo&olt  in  Forwarding  to  Begif trar— Bofftolt 
not  Wilftal.]— The  word  "  default "  in  section 
27  of  the  Companies  Act,  1862  (which  imposes 
a  penalty  for  non-compliance  with  the  require- 
ment of  section  26  as  to  forwarding  to  the 
Registrar  in  every  year  a  list  of  the  members 
of  the  company),  implies  a  wilful  continued 
neglect  to  do  the  act  required,  and  does  not 
apply  to  a  case  where  the  default  cannot  be 
remedied.  Dort4  v.  South  African  Super- 
aUration,  Lim.,  20  T.  L.  R.  425— D. 


14.  Debentubes  and  Debentubb  Stock. 

(a)  Borrowing  Power, 

If  own  to  Borrow  Xoney  not  Ezcooding  Amount 
of  Preference  Share  Capital.]- The  articles  of 
one  of  the  companies  gave  the  directors  various 
powers,  in  addition  to  their  general  powers,  and 
in  particular  power  to  borrow  on  the  security 
of  the  property  of  the  company  *'  any  simi  or 
sums  of  money  not  exceeding  the  amount  of 
the  preference  share  capital  of  the  company  "  : 
— Held,  that  this  was  not  a  prohibition  of 
borrowing  unless  and  until  preference  shares 
had  been  issued,  but  was  intended  for  the  pro- 
tection of  the  preference  shareholders  if  they 
existed,  and  until  they  came  into  existence  the 
company  could  borrow  under  its  general  powers 
without  regard  to  this  limitation.  Johnston 
Foreign  Patents  Co,,  In  re ;  Johnston  Die  Press 
Co,y  In  re ;  Johnstonia  Engraving  Co.,  In  re, 
73  L.  J.  Ch.  617 ;  [1904]  2  Ch.  234 ;  91  L.  T. 
124 ;  53  W.  R.  189 ;  11  Manson,  378— C.A. 

Vnauthorised  Pnrpofeo— TTltra  Yiree — Duty  of 
Lender  to  Enquire.] — Where  money  is  being 
borrowed  by  a  company  within  the  limits  of 
its  powers  of  borrowing,  there  id  no  obligation 
on  the  lender  to  enquire  for  what  purposes  the 
borrowing  is  made  or  whether  the  money 
borrowed  is  to  be  applied  for  objects  within 
the  powers  of  the  borrowing  company.  Davis's 
Case  (41  L.  J.  Ch.  124;  L.  R.  12  Eq.  516),  so 
far  as  it  is  an  authority  to  the  contrary,  over- 
ruled. Payne  d  Co.,  In  re;  Young  v.  Payne 
40  Co.,  73  L.  J.  Ch.  849 ;  [1904]  2  Ch.  608 ; 
91  L.  T.  777 ;  11  Manson,  437  ;  20  T.  L.  R.  590 
—C.A. 

Knowledge  of  Director  of  Lending  Company— 
Hotico.] — Where  a  director  of  a  lending  com- 
pany has  in  his  private  capacity  acquired  know- 
lege  as  to  the  purposes  to  which  a  borrowing 
company  intends  to  apply  money  borrowed  by 
them  upon  the  security  of  a  debenture,  there 
is  no  duty  on  the  director  to  disclose  that  know- 
ledge to  the  lending  company,  and  such  know- 
ledge will  not  be  imputed  to  them  so  as  to 
avoid  the  debenture  if  the  purposes  are  improper 
and  uUra  vires.    lb. 

Statntory  Corporation— "Undertaking'' — ^Power 
to  Xortgage  Chattoli.]— A  company,  which  was 
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formed  uoder  a  private  Act  for  the  maintenance 
of  the  navigation  of  a  river,  had  power  to 
borrow  money  on  a  mortgage  of  its  undertak- 
ing. The  company  waa  empowered  to  levy 
tolls  and  own  barges  for  carrying  goods: — 
Held,  npon  the  authority  of  Stagg  v.  Medxoay 
(Upper)  Navigation  Co.  (72  L.  J.  Ch.  177; 
[1903]  1  Ch.  169),  that  the  company  had  power 
to  mortgage  their  barges.  Reeve  v.  Medway 
(Upper)  Navigation  Co,,  21  T.  L.  R.  400— 
Joyce,  J. 

**  Propwrty  and  eitMti  *'— Bealitation  of  Beea- 
rity  —  Goodwill  —  Appointment  of  JCanaffor.]— 
An  hotel  company  by  its  debentures  charged 
"all  its  lands,  buildings,  property,  stock-in- 
trade,  furniture,  chattels,  and  effects  whatso- 
ever, both  present  and  future."  Upon  motion 
for  a  receiver  and  manager  in  a  debenture- 
holder's  action  to  enforce  the  security, — Held, 
that  the  words  "  property  and  effects "  were 
sufficient  to  include  the  goodwill  and  business 
of  the  company  in  the  security,  and  that  con- 
sequently a  manager  could  be  appointed  for  the 
purpose  of  realisation.  Letu  Hotel  Co.,  In  re ; 
Salter  v.  Leas  HoUl  Co.,  71  L.  J.  Ch.  294; 
[1902]  1  Ch.  332;  86  L.  T.  182 ;  50  W.  R.  409 ; 
9  Manson,  168 — Kekewich,  J. 

Sniplai  Landf — Power  to  Oharffo— Additional 
Seonrity— Existing  Debt— Ultra  Yirei.]— A  com- 
pany owing  a  properly  incurred  debt  may  give 
the  creditor  a  charge  as  well  upon  its  surplus 
lands  as  upon  the  proceeds  of  sale  of  such 
lands  ;  but  such  a  transaction  must  not  be  used 
as  a  cloak  for  unauthorised  borrowing.  Stagg 
V.  Medway  (Upper)  Navigation  Co.,  72  L.  J. 
Ch.  177;  [1903]  1  Ch.  169;  87  L.  T.  705;  61 
W.  R.  329— C.A. 

The  defendant  company,  in  exercise  of  its 
powers,  raised  money  upon  a  mortgage  of  its 
undertaking,  and  subsequently  upon  a  transfer 
of  the  mortgage  proposed  to  charge  its  surplus 
land  in  favour  of  the  transferee  by  way  of  addi- 
tional security  for  the  mortgage-debt.  The  Act 
incorporating  the  company  did  not  contain  any 
express  power  enabling  it  to  mortgage  its  sur- 
plus lands,  but  did  confer  an  express  power 
enabling  it  to  sell  its  surplus  lands : — Held,  that 
this  was  not  a  transaction  of  borrowing,  and 
that  the  company  had  power  to  give  the  trans- 
feree a  charge  upon  its  surplus  lands  in  respect 
of  such  debt ;  and  that  this  power  ought  to  be 
implied  notwithstanding  the  express  power  of 
sale  conferred  by  the  Act.  The  law  laid  down 
by  Cairns,  L.J.,in  Gardner  y,  London,  Chatham, 
and  Dover  Railway  (36  L.  J.  Ch.  323,  330,  331 ; 
L.  R.  2  Ch.  201,  219),  followed  and  applied.    lb. 

Eeoerve  Capital— Power  to  Charge.]— Where  a 
company  has  passed  a  resolution  under  section 
5  of  the  Companies  Act,  1879,  that  a  portion 
of  its  uncalled  capital  shall  not  be  capable  of 
being  called  up  except  for  the  purpose  of  the 
company  being  wound  up,  such  portion  of 
its  capital  cannot  be  mortgaged  by  the  com- 
pany. Dictum  of  LiNDLBY,  L.J.,  in  Pyle  Works, 
In  re  (59  L.  J.  Ch.  489,  504 ;  44  Ch.  D.  534, 
586),  followed.  May/air  Property  Co.,  In  re ; 
Bartlett  v.  May/air  l^operty  Co.,  67  L.  J.  Ch. 
837 ;  [1898]  2  Ch.  28;  78  L.  T.  302 ;  46  W.  R. 
465 ;  6  Manson,  12^— C.A. 

Per  Vaughan  Williams,  L.J.— Such  a  re- 


solution is,  in  the  case  both  of  an  unlimited  and 
a  limited  company,  irrevocable.    Ih. 

Hypothoeation  of  Bemittanoat— Bae«lTer.]— 
A  limited  company  owned  a  railway  and  aJso 
valuable  coal  mines  in  a  foreign  country.  In 
1888  it  issued  5  per  cent,  debentures  on  the 
security  of  its  railway,  it  being  provided  by  the 
trust  deed  securing  the  same  that  the  security 
should  not,  except  in  the  case  of  suspension  of 
payment  by  or  liquidation  of  the  company, 
affect  its  other  property.  In  1892  it  issued 
6  per  cent,  debentures  charged  on  all  its  pro- 
perty, and  ranking  as  a  first  charge  on  its 
property  other  than  its  railway,  in  respect  of 
which  the  1892  debentures  ranked  as  a  second 
charge  after  the  1888  debentures,  it  being  pro- 
vided by  the  trust  deed  securing  the  1892 
debentures  that  the  company,  notwithstanding 
that  issue,  should  be  at  liberty  in  the  ordinary 
course  of  its  business,  and  for  the  purpose  of 
carrying  on  the  same,  to  sell,  lease,  and  deal 
with  its  property  for  the  time  being,  but  not  to 
create  any  mortgage  or  charge  on  its  railway  or 
coal  mines  in  priority  to  the  debentures,  and 
not  to  sell  its  undertaking  or  any  substantial 
part  thereof  without  the  oonourrenoe  of  the 
trustees  for  the  debenture-holders.  The  ordi- 
nary course  of  business  was  for  its  foreign 
agents  when  they  had  sufficient  cash  in  hand 
on  account  of  the  compsjiy  to  remit  it  to  the 
company  by  bills  through  its  agents  in  England, 
who  sent  the  bills  to  the  company's  bankers  for 
discounting  or  for  collection  on  account  of  the 
company,  and  the  bankers  placed  the  proceeds 
to  the  credit  of  their  account  with  the  company. 
In  August,  1896,  the  company  being  in  need  of 
money  to  pay  interest  on  its  6  per  cent,  deben- 
tures, obtained  an  advance  from  its  bankers  on 
the  security  of  a  letter  hypothecating  all  re- 
mittances to  be  received  from  its  foreign  agents ; 
and  in  September  the  company,  being  in  need 
of  money  to  pay  off  certain  debentures,  obtained 
another  advance  from  its  bankers  on  a  similar 
letter  of  hypothecation.  In  March,  1897,  the 
company  made  default  in  payment  of  interest 
on  its  debentures,  and  a  debenture-holder's 
action  was  brought  against  it  and  a  receiver 
appointed  on  March  27.  On  March  18,  and 
again  on  March  27,  the  foreign  agents  having 
no  notice  of  the  appointment  of  the  receiver, 
sent  remittances  to  the  company,  which  were 
handed  to  the  receiver  on  April  23  and  May  3 
respectively  .—Held,  that  the  bankers,  by  virtue 
of  the  two  letters  of  hypothecation,  were  en- 
titled to  these  remittances  in  priority  to  the 
debenture-holders.  Arauco  Co.,  In  re,  79  L.  T. 
336— North,  J. 

Loan  Applied  to  Pay  Interest  on  SnceotsiTO 
Istnat  of  Debentnre  Stook— Subrogation  of  Lender 
—Becnrity— Priority.]— A  person  who  advances 
money  to  a  company  whose  borrowing  powers 
are  exhausted  is  entitled  to  be  treated  as  a 
simple  contract  creditor  of  the  company  for 
so  much  of  his  loan  as  has  been  expended  in 
paying  debts  due  by  the  company,  but  he  is  not 
entitled  to  the  benefit  of  securities  held  by 
creditors  so  paid  off,  or  of  their  priorities  over 
other  creditors.  Remarks  of  Fbt,  L.J.,  in 
Wenlock  (Baroness)  v.  Dee  River  Co.  (56  L.  J. 
Q.B.  589,  592 ;  19  Q.B.  D.  155,  165),  dissented 
from.  Wrexham,  Mold,  and  Conn<ih*s  Quay 
Railway,  In  re  (No.  1),  68  L.  J.  Ch.  270;  [1899] 
1  Ch.  440;  80  L.  T.  130;  47  W.  R.  464;  6 
Manson,  218— C.A. 
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(b)  Issue  of. 


Istae  of  Part  of  Seriei — Action  Oommeneod 
by  Debentore-holden— Portlier  Issne  of  Same 
Series  after  Writ.]  Where  a  company  has  re- 
solved to  raise  a  sum  of  money  by  the  issne  of 
debentures  constituting  a  floatmg  charge  on  its 
undertaking  and  assets,  and  has  issued  a  part 
only  of  such  series,  the  company  is  not  debarred 
from  issuing  the  remaining  debentures  of  the 
series  by  the  fact  that  the  earlier  debenture- 
holders  have  called  in  the  principal  and  issued 
a  writ  to  enforce  their  security,  provided  they 
have  not  at  the  date  of  the  further  issue  obtained 
the  appointment  of  a  receiver.  Colonial  Trusts 
Corporation^  In  re ;  Bradshaw,  ex  parte  (15  Ch. 
D.  466,  472),  and  Government  Stock  dc.  Invest- 
ment Co.  V.  Manila  Railway  (64  L.  J.  Ch.  740 ; 
[1895]  2  Ch.  551,  561)  followed.  Hubbard  d 
Co.,  In  re;  Hubbard  v.  Hubbard  <t  Co.,  68 
L.  J.  Ch.  54;  79  L.  T.  666;  5  Manson,  860— 
Wright,  J. 

**  Ordinary  oonrse  of  bnsinesf ."]  Semble,  it  is 
in  the  "  ordinary  course  of  business  '*  for  a  com- 
pany which  has  power  under  its  memorandum 
and  articles  of  association  to  issue  debentures, 
to  issue  debentures  to  its  solicitor  as  security 
for  his  costs  of  defending  an  action  brought  by 
debenture-holders.    lb. 

Itsne  of  Debentures  by  Companies  Jointly  and 
SoTerally— Charge  on  Several  Undertakings  of 
the  Companies— Proceeds  Divided  between  Com- 
panies.]—Three  companies,  each  of  which  had 
general  power  to  borrow  on  mortgage  or  de- 
bentures, issued  twenty-five  mortgage  deben- 
tures for  1,000^  each.  The  debentures  were 
headed  in  the  names  of  the  three  com- 
panies, and  were  stated  to  be  an  issue  by  the 
companies  jointly.  The  three  companies  there- 
by jointly  and  severally  agreed  to  pay  to 
the  debenture-holders  the  principal  sum  and 
interest,  and  they  thereby  charged  with  such 
payments  their  several  undertakings  and  all 
their  present  and  future  properties  and  assets. 
The  debentures  were  issued  in  pursuance  of 
resolutions  of  the  boards  of  directors  of  the 
three  companies,  who  were  in  each  case  the 
same  persons,  and  the  moneys  advanced  were 
paid  to  a  joint  banking  account,  and  were 
appropriated  in  different  amounts  to  each  com- 
pany. Orders  had  been  made  for  the  winding- 
up  of  each  company,  and  the  debenture-holders 
had  brought  an  action  to  enforce  their 
security: — Held,  that,  having  regard  to  the 
several  obligations  of  the  companies  respec- 
tively, assuming  it  was  ultra  vires  the  com- 
Sanies  to  issue  debentures  jointly,  the 
ebentures  were  a  valid  charge  against  each 
company  to  the  extent  to  which  the  money 
advanced  came  to  the  coffers  of  that  company. 
Johnston  Foreign  Patents  Co.,  In  re ;  Johnston 
Die  Press  Co.,  In  re;  Johnstoma  Engraving 
Co.,  In  re,  78  L.  J.  Ch.  617 ;  [1904]  2  Ch.  284; 
91  L.  T.  124;  63  W.  R.  189;  11  Manson,  878— 
C.A. 

Option  to  Call  for— Equitable  Seenrity.]— An 
option  to  caU  at  any  time  for  a  specific  amount 
of  mortgage-debentures  of  a  given  issue  in  satis- 
faction of  a  debt  is  a  good  equitable  security, 
while  the  issue  remains  unexhausted,  and  may 
be  exercised  after  judgment  in  a  debenture- 


'  holder's  action.  Qtteensland  Land  and  Coal 
Co.,  In  re ;  Davis  v.  Martin  (63  L.  J.  Ch.  810 ; 
[1894]  3  Ch.  181),  followed.  Pegge  v.  Neath 
District  Tramways  Co.,  67  L.  J.  Ch.  17  ;  [1898] 
1  Ch.  183;  77  L.  T.  660;  46  W.  R.  243— 
North,  J. 

Lapse  of  Time— Waiver.]— A  company 

borrowed  money  from  a  first  mortgage  debenture- 
holder,  giving  him  promissory  notes  and  an 
option  to  call  at  any  time  for  the  equivalent  in 
second  mortgage  debentures  out  of  a  series  then 
being  issued.  In  spite  of  repeated  pressure  by 
the  company,  the  creditor  refused  to  exercise 
his  option,  preferring  to  retain  the  notes  as 
bearing  a  higher  rate  of  interest  and  being 
more  readily  enforceable  than  the  debentures. 
Ten  years  having  elapsed,  the  creditor  joined 
in  a  debenture-holder's  action  as  plaintiff  in 
respect  of  his  first  mortgage  debenture,  but, 
finding  after  judgment  that  there  would  be  no 
funds  available  for  ordinary  creditors,  and  that 
there  were  still  mortgage  debentures  of  the 
second  series  unissued,  he  exercised  his  option, 
claiming  in  the  alternative  to  rank  as  a  ^ben- 
ture-holder  of  the  second  series:- HcW,  that 
the  above  facts  raised  no  case  of  waiver,  and 
that  the  creditor  was  entitled  to  rank  as  a 
debenture-holder  of  the  second  series.    lb. 

Contract  to  Lend  Xoney  to  Company  on  Deben- 
tures— Speeiflo  Performance.]  —  «See  Specific 
Pebfohmance. 

Debentures— Eights  of  Holders— Praudulent 
Assignment— Transfer  of  Business.]  See  Bank- 
ruptcy. 

Vegotiability  —  Custom.]  —  See  Negotiable 
Inbtrumbijt. 


(c)  He-issue  of. 

(See  now  Companies  Act,  1907,  s.  16.) 

Issue  as  Security  for  Loan— Betum  to  Company 
on  Bepayment  of  Loan — Transfer  to  Fresh  Holder 
—Bights  of  Holder  against  other  Debenture- 
holders.] — A  company  issued  a  series  of  deben- 
tures to  rank  pari  passu  as  a  first  charge,  the 
company  not  to  be  at  liberty  to  create  any 
mortgage  or  charge  on  the  security  in  priority  to 
or  pari  passu  with  those  debentures.  Certain  of 
the  debentures  having  been  issued  as  security 
for  loans  were,  on  repayment  of  the  loans, 
returned  to  the  company  with  blank  transfers. 
These  debentures  were  subsequently  assigned  to 
fresh  holders  for  value  by  completing  the  trans- 
fers : — Held,  that  on  payment  off  of  the  loans 
for  which  they  were  issued  as  security  the 
debentures  were  paid  off,  and  that  the  holders 
of  these  debentures  could  not  rank  pari  passu 
with  the  other  debenture-holders.  Tasker  d 
Sons,  Lim.,  In  re ;  Hoare  v.  Tasker  and  Sons, 
Lim.,  74  L.  J.  Ch.  643;  [1905]  2  Ch.  687;  93 
L.  T.  196 ;  54  W.  R.  65 ;  12  Manson,  302 ;  21 
T.  L.  R.  736— C.A. 

Blank  Debentures  Deposited  by  Company  as 
Seourity  for  Loan— *<  Issue "  Equitable  Secu- 
rity— Loan  Bepaid  and  Debentures  Betumed  to 
the  Company— Be-issue  of  Debentures.]— A  com- 
pany issued  debentures  as  a  second  charge  on 
the    property   of   the    company.    Twenty-one 
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debentures  were  sealed  in  bUnk — that  is  to  say, 
without  the  insertion  of  any  name  as  the  creditor 
of  the  company,  or  of  any  date— and  were 
deposited  with  a  bank  as  secority  for  a  loan. 
The  loan  was  afterwards  paid  off  by  the  company, 
whereupon  the  bank  returned  the  debentures 
to  the  company.  Subsequently  the  company 
filled  in  six  of  these  debentures  with  the  date 
and  with  the  name  of  a  syndicate,  and  issued 
them  to  the  syndicate  for  value.  The  company 
claimed  to  be  entitled  to  issue  the  remaming 
fifteen  in  a  similar  manner.  The  company  had 
no  power  to  re-issue  debentures  which  nad  been 
paid  off : — Held,  that  the  bank  having  advanced 
money  on  the  security  of  the  debentures  was 
entitled  to  be  placed  in  the  position  of  a  secured 
creditor,  and  there  being  in  effect  a  contract  by 
the  company  to  issue  the  debentures  to  the  bank 
by  way  of  security,  that  in  the  view  of  equity 
amounted  to  an  issue  of  them.  The  decision  in 
W,  Tosher  S  Sons,  Lim.,  In  re ;  Hoare  v.  W. 
Tosher  diSms,  Lim.  (74  L.  J.  Ch.  643;  [1905] 
2  Ch.  587),  was  therefore  applicable  to  the  case, 
and  none  of  the  twenty-one  debentures  could  be 
validly  re-issued,  but  must  be  cancelled.  Perth 
Electric  Tramways,  In  re ;  Lyons  v.  Tramways 
SyndicaU,  75  L.  J.  Ch.  534 ;  [1906]  2  Ch.  216; 
94  L.  T.  815;  54  W.  R.  535;  13  Manson,  195; 
22  T.  L.  R.  533— Swinfen  Eady,  J. 

Deposit  of  Dobonturot  with  Bankers  —  Col- 
lateral Soourity— Credit  Exeoeding  Kominal 
Yalno— Payment  off  of  Amount  Bocurod- De- 
bentnrot  Betained  by  Bankers— Further  Ad- 
Taaoo  on  Same  Seonrity— Fresh  Issue.] — A 
company  issued  a  series  of  debentures,  secured 
by  a  trust  deed  whereby  the  company  charged 
its  undertaking  and  all  its  property,  including 
uncalled  capital,  with  the  payment  of  the  deben- 
tures and  interest,  and  such  charge  was  to  be  a 
floating  security,  but  the  company  was  not  to 
be  at  liberty  without  the  authority  of  an  extra- 
ordinary resolution  of  the  debenture-holders  to 
create  any  mortgage  or  charge  upon  such  assets 
ranking  pari  passu  with  or  in  priority  to  the 
charge  thereby  created.  Certain  of  the  deben- 
tures were  not  issued  to  the  public,  but  de- 
posited by  the  company  with  a  firm  of  bankers 
as  collateral  security  for  a  credit  with  that 
firm.  The  debt  secured  by  the  debentures  at 
one  time  amounted  to  more  than  the  nominal 
value  of  the  debentures,  but  according  to  the 
evidence  then  before  the  Court  it  had  been 
reduced  to  500Z.  Wabbinoton,  J.,  held  that,  as 
against  the  holders  of  debentures  of  the  same 
issue,  the  company  had  no  power  to  charge  the 
debentures  in  question  with  any  further  sum ; 
and  he  considered  that  even  if  the  debentures 
had  been  issued  to  secure  a  current  account, 
and  the  account  had  been  in  debit  to  the  full 
nominal  value  of  the  debentures  and  had  been 
paid  off,  any  further  borrowing  on  the  security 
of  the  debentures  would  be  the  issuing  of  a 
fresh  security.  Russian  Petroleum  and  Liquid 
Fuel  Co.,  In  re;  London  Investment  Trust, 
Lim,  V.  Russian  Petroleum  and  Liquid  Fuel 
Co.,  77  L.  J.  Ch.  21 ;  [1907]  2  Ch.  540 ;  97  L.  T. 
564 ;  14  Manson,  318 ;  23  T.  L.  R.  746— C.A. 

The  company  appealed.  It  appeared  from 
further  evidence,  which  had  been  filed  after 
the  hearing  in  the  Court  below,  that  the  whole 
of  the  debt  secured  by  the  debentures  in 
question  had  been  paid  off  and  that  the  6001. 
had  been   advanced   by  the   bankers  for  the 


purpose  of  keeping  alive  the  debentures  which 
were  still  in  their  possession: — Held,  that  on 
payment  off  of  the  amount  for  which  the  de- 
bentures were  originally  a  security  the  deben- 
tures were  just  as  much  dead  as  if  they  had 
been  actually  handed  back  to  the  company, 
and  that  consequently  the  500Z.  was  not  secured 
by  such  debentures.  Tasher  d  Sons,  Lim.,  In 
re ;  Hoare  v.  Tasher  d  Sons,  Lim.  (74  L.  J.  Ch. 
643;  [1905]  2  Ch.  587),  appUed.  lb.  [See  7 
Edw.  7,  c.  50,  8. 15.] 


(d)  Interest. 

Soeiuity  to  Baak  for  Adyaiieot— Imtoroft— 
Bight  to  PrtTO  fSnr.]— A  company  issued  to  a 
bank,  as  security  for  advances,  six  debentures 
of  the  company  for  1,000{.  each,  bearing  in- 
terest at  5  per  cent.,  accompanied  by  a  letter 
of  charge.  The  bank  charged  interest  on  the 
overdraft  of  the  company.  The  company  was 
afterwards  wound  up.  At  the  date  of  the 
winding-up  the  oompanv  was  indebted  to  the 
bank  in  a  sum  larger  than  the  amount  of  the 
debentures,  exclusive  of  interest  thereon,  which 
had  not  been  paid  '.—Held,  that  the  bank  was 
entitled  to  interest  on  the  debentures.  Vint, 
In  re,  [1905]  1  Ir.  R.  112— M.R. 

Debenture  Stock— Koney  Borrowed  for  Por- 
poses  of  Conitmotion- Ineidonee  of  Interest — 
Profits.]  —  There  Is  no  general  rule  of  law 
compelling  a  company  to  charge  interest  on 
money  borrowed  for  purposes  of  construction 
against  revenue  and  prohibiting  it  from  charg- 
ing it,  during  construction,  to  capital  account. 
Hinds  V.  Buenos  Ayres  Grand  National  Tram- 
ways Co.,  76  L.  J.  Ch.  17 ;  [1906]  2  Ch.  654 ; 
95  L.  T.  780 ;  13  Manson,  411 ;  23  T.  L.  R,  6— 
Warrington,  J. 

A  company  borrowed  money,  by  the  issue 
of  5  per  cent,  conversion  debenture  stock,  for 
the  purpose  of  converting  its  tramway  system 
to  electric  traction,  at  the  estimated  cost  of 
10,000i.  per  mile  '.—Held,  that  it  was  entitled 
to  charge  against  capital  not  only  the  10,000i., 
but  also  500Z.  interest,  in  respect  of  each  mile 
until  completion  and  open  to  traffic.    Ih. 


(e)  Floating  Charge. 

Xortgago  of  Book  Debts— Bogiftration.] — 
A  mortgi^e  of  the  book  debts,  present  and 
future,  of  a  company  (but  not  including 
uncalled  capital),  by  which  the  mortgagees 
were  empowered,  but  were  under  no  ob- 
ligation, to  give  notice  to  the  debtors,  and 
on  such  notice  to  receive  the  debts  or  ap« 
point  a  receiver  thereof,  and  on  default  of 
the  mortgagors  to  exercise  their  power  of  sale, 
—Held,  to  be  a  *•  floating  charge  "  within  the 
meaning  of  the  Companies  Act,  1900,  s.  14, 
sub-s.  1  id),  niingworth  v.  Houldsworth,  73 
L.  J.  Ch.  739;  [1904]  A.C.  355;  91  L.  T.  602; 
53  W.  R.  113;  12  Manson,  141 ;  20  T.  L.  R.  633 
— H.L.  (E.).  Affirming  Yorhshire  WooUsombers 
Association,  In  re ;  Houldsworth  v.  Yorhshire 
Woolcombers  Association,  72  L.  J.  Ch.  636; 
[1903]  2  Ch.  284  ;  88  L.  T.  811 ;  10  Manson, 
276-C.A. 
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Itfiie  of  DebentnrM  by  Companies  JoinUj 
and  Severally  —  Chariro  on  Several  Vnder- 
takingi  of  the  Companies  —  Proeeedi  Divided 
between  Companies.]— Three  oompaniefi,  each 
of  whioh  had  general  power  to  borrow  on 
mortgage  or  debentures,  issued  twenty-five 
mortgage  debentures  for  1,000Z.  each.  The 
debentures  were  headed  in  the  names  of  the 
three  companies,  and  were  stated  to  be  an  issue 
by  the  companies  jointly.  The  three  companies 
thereby  jointly  and  seveifally  agreed  to  pay  to 
the  debenture-holders  the  principal  sum  and 
interest,  and  they  thereby  charged  with  such 
payments  their  several  undertakings  and  all 
their  present  and  future  properties  and  assets. 
The  debentures  were  issued  in  pursuance  of 
resolutions  of  the  boards  of  directors  of  the 
three  companies,  who  were  in  each  case  the 
same  persons,  and  the  moneys  advanced  were 
paid  to  a  joint  banking  account,  and  were 
appropriated  in  different  amounts  to  each  com- 
pany. Orders  had  been  made  for  the  winding- 
up  of  each  company,  and  the  debenture-holders 
had  brought  an  action  to  enforce  their 
security  :—fleW,  that,  having  regard  to  the 
several  obligations  of  the  companies  respec- 
tively, assuming  it  was  uUra  vires  the  com- 
panies to  issue  debentures  jointly,  the 
debentures  were  a  valid  charge  against  each 
company  to  the  extent  to  which  the  money 
advanced  came  to  the  coffers  of  that  company. 
Johnston  Foreign  Patents  Co,,  In  re ;  Johnston 
Die  Press  Co.,  In  re;  Johnstonia  Engraving 
Co.,  In  re,  73  L.  J.  Ch.  617 ;  [1904]  2  Ch.  234; 
91  L.  T.  124;  63  W.  R.  189— C.A. 

Articles  of  Assoeiation— Constmetion— ^Power 
to  Borrow  Xoney  not  Exceeding  Amount  of  Pre- 
ference Share  Capital.]— The  articles  of  one  of 
the  companies  gave  the  directors  various  powers, 
in  addition  to  their  general  powers,  and  in  par- 
ticular power  to  borrow  on  the  security  of  the 
property  of  the  company  "  any  sum  or  sums  of 
money  not  exceeding  the  amount  of  the  prefer- 
ence share  capital  of  the  company'*: — Held, 
that  this  was  not  a  proMbition  of  borrowing 
unless  and  until  preference  shares  had  been 
issued,  but  was  intended  for  the  protection  of 
the  preference  shareholders  if  they  existed,  and 
until  they  came  into  existence  the  company 
could  borrow  under  its  general  powers  without 
regard  to  this  limitation.     16. 

Charge  on  all  **  Property  "  of  Company,  Present 
and  Fntvre.] — A  debenture  which  charges  the 
undertaking  of  a  company,  and  "all  the  pro- 
perty to  which  it  now  is  or  shall  at  any  time 
hereafter  become  entitled,  and  all  the  estate, 
right,  title,  and  interest  of  the  company  in,  to, 
and  upon  the  said  premises,"  does  not  consti- 
tute a  charge  upon  the  uncalled  capital  of  the 
company.  Russian  SpratVs  Patent,  Lim.,  In 
re;  Johnson  y,  Russian  Spratt's  Patent,  Lim., 
67  L.  J.  Ch.  381;  [1898]  2  Ch.  149;  78  L.  T. 
480;  46  W.  R.  614— C.A. 

Debentvre  and  Garnishee  Order  —  Priority- 
Interpleader.]  —  A  garnishee  order  creates  no 
charge  on  the  property  or  assets  of  the  gar- 
nishee; therefore,  where  a  company,  after 
service  upon  them  of  a  garnishee  order  abso- 
lute, issued  for  good  consideration  to  a  person 
having  notice  of  the  garnishee  order  a  deben- 
ture which,  on  process  being  issued  against 
them,  became  a  charge  on  the  whole  of  their 
VOL.  I. 


assets,— HtfW  (Kbnnedy,  J.,  duHtante),  that 
the  debenture-holder  in  respect  of  goods  of  the 
company  was  entitled  to  priority  over  the  gar- 
nishor issuing  execution  under  his  garnishee 
order.  Oeisse  v.  Taylor,  74  L.  J.  K.B.  912  • 
[1905]  2  K.B.  668;  93  L.  T.  634 ;  64  W.  R.  216- 
12  Manson,:40a-D.  * 

Misfeasance  Summons  —  Eight  of  Holder  to 
Money  Becovered.]  —  Moneys  recovered  on  a 
misfeasance  summons  are  the  property  of  the 
company,  and  the  right  of  debenture-holders  to 
the  property  is  no  higher  than  that  of  the  com- 
pany. Ooy  d  Co.,  In  re ;  Farmer  v.  Oou  A  Co.. 
69  L.  J.  Ch.  481;  [1900]  2  Ch.  149;  m  L.  T. 
309;  48  W.  R.  426;  8  Manson,  221— Stirling,  J. 

Beceiver— Charge  on  Property  of  Company  in 
Foreign  Conntry— Attachment  of  French  Debt 
—Locality  of  Debt— Interference  with  Beoeiver 
—Contempt.]  — Receivers  had  been  appointed 
in  debenture-holders'  actions  of  the  undertak- 
ing and  property,  whatsoever  and  wheresoever, 
present  and  future,  of  the  defendant  company. 
Certain  creditors  of  the  company  attached  a 
debt  due  from  a  French  firm  to  the  company 
m  France,  and  claimed  to  be  entitled  to  pay- 
ment of  their  debt  out  of  the  assets  coming  to 
the  company  from  the  French  firm  .—Held,  that 
though  the  debenture-holders  had  by  contract 
with  the  company  a  charge  upon  all  their  assets 
including  the  French  debt,  they  could  not  pre- 
vent the  creditors  from  asserting  and  enforcing 
such  rights  as  were  given  to  them  by  French 
law  against  the  French  debt,  which  was  situate 
in  France.  Maudslay,  Sons  d  Field,  In  re; 
Maudslay  v.  Ma/udslay,  Sor^s  A  Field,  69  L.  J 
Ch.  347;  [1900]  1  Ch.  602;  82  rL.  T.  378;  48 
W.  R.  668 ;  8  Manson,  38— Cozens-Hardy,  J. 

Debenture-holders  of  a  company  having 
according  to  English  law  a  good  assignment  of 
a  French  debt  due  to  the  company,  but  accord- 
ing to  French  law  no  such  assignment,  cannot 
prevail  against  creditors  who  have  according  to 
French  law  a  good  inchoate  charge  or  assign- 
ment of  the  French  debt.    lb. 

A  receiver  is  not  put  in  possession  of  foreign 
property  by  the  mere  order  of  an  English 
Court;  the  requirements  of  the  law  of  the 
country  where  the  property  is  situate  must  also 
be  complied  with.  Until  this  is  done,  a  person 
not  a  party  to  the  action  taking  proceedings  in 
the  foreign  country  is  not  guilty  of  contempt  of 
Court  either  on  the  ground  of  interfering  with 
the  receiver's  possession  or  otherwise.    lb. 

Sale  of  Property  and  Assets  —  Dissentient 
Debenture-holders— Injunction.]— The  power  of  a 
company,  which  has  issued  debentures  expressed 
to  be  a  charge  by  way  of  floating  security  on  the 
property,  undertaking,  and  assets  for  the  time 
being,  whether  present  or  future,  of  the  companv 
to  deal  with  its  property  and  assets  in  the  ordmary 
course  of  business,  extends  to  a  sale  thereof, 
in  accordance  with  its  memorandum  of  associa- 
tion, without  making  any  specific  provision  for 
the  satisfaction  or  discharge  of  the  debentures 
Government  Stock  dc.  Investment  Co,  v.  Manila 
Railway  (66  L.  J.  Ch.  102 ;  [1897]  A.C.  81)  ap- 
plied. Borax  Co,,  In  re;  Foster  v.  Borax  Co 
70  L.  J.  Ch.  162;  [1901]  1  Ch.  326;  83  L  T 
638;  49  W.  R.  212— C.A. 
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Per  Vaughan  Williams,  L.J.  —  Quare, 
whether  the  carrying  out  of  an  agreement  for 
sale  containing  a  covenant  hy  the  company  not 
to  exercise  its  powers  in  respect  of  one  of  its 
principal  objects  as  defined  by  the  memorandum 
of  association  could  not  be  restrained  upon  the 
application  either  of  shareholders  or  the  holders 
of  debentures  of  the  company.    16. 

Company's  Power  to  Deal  with  Property— Sale 
of  Sntiio  Vndertakiiig.]— The  power  of  a 
company,  which  has  issued  debentures  ex- 
pressed to  be  a  charge  by  way  of  floating 
security  on  the  property,  undertaking,  and 
assets  for  the  time  being,  whether  present  or 
future,  of  the  company,  to  deal  with  its  property 
and  assets  in  the  ordinary  course  of  business, 
extends  to  a  sale  thereof,  in  accordance  with 
its  memorandum  of  association,  without  making 
any  specific  provision  for  the  satisfoction  or 
discharge  of  the  debentures.  Oovemment 
Stock  dc.  Investment  Co,  v.  Manila  Railway 
(66  L.  J.  Ch.  102;  [1897]  A.C.  81)  applied. 
In  re  Borax  Co, ;  Foster  v.  Borax  Co,,  70  L.  J. 
Ch.  162;  [1901]  1  Ch.  326— C.A. 

Per  Vaughan  Williams,  L.  J.— Qikgre,  whether 
the  carrying  out  of  an  agreement  for  sale  con- 
taining a  covenant  by  the  company  not  to 
exercise  its  powers  in  respect  of  one  of  its 
principal  objects  as  defined  by  the  memorandum 
of  association  could  not  be  restrained  upon  the 
application  either  of  shareholders  or  the  holders 
of  debentures  of  the  company.    lb, 

Branok  Botinotsos  —  Sale  of  Assets  of  One 

Branoh — Ii^onotion.]  —  A  company  carried 
on  its  undertaking  in  three  distinct  branches, 
and  issued  debentures  operating  as  a  floating 
charge  upon  the  property  of  the  company.  The 
debentures  were  secured  by  a  covering  trust- 
deed  under  which  the  company  covenanted  to 
carry  on  their  business  in  a  proper  and  efficient 
manner.  The  company  resolved  to  sell  to 
another  company  the  stock-in-trade  and  plant 
of  one  of  the  branches  of  the  business  which 
had  been  carried  on  at  a  loss.  In  an  action  by 
the  debenture-holders, — Held,  that  the  sale 
could  not  be  restrained,  as  it  was  not  contrary 
to  the  terms  of  the  debentures  or  trust-deed, 
and  was  consistent  with  the  carrying  on  of  the 
business  of  the  company  in  a  proper  manner. 
Vivian  dt  Co.,  In  re;  Metropolitan  Bank  v. 
Vivian  d  Co.,  69  L.  J.  Ch.  669 ;  [1900]  2  Ch. 
654 ;  82  L.  T.  674 ;  48  W.  R.  636 ;  7  Manson, 
470— Cozens-Hardy,  J. 

Pledge  —  Priority  —  A  distillery  company, 
with  power  to  create  debentures  and  to  borrow 
on  mortgage,  issued  debentures,  and  executed 
a  trust  deed  to  further  secure  the  debentures. 
By  the  debentures,  the  undertaking  and  all 
the  property,  present  and  future,  of  the  com- 
pany (not  comprised  in  the  trust  deed)  were 
charged  with  the  moneys  borrowed  as  a  first 
charge  thereon.  By  the  conditions  indorsed  on 
the  debentures,  the  company  was  to  be  per- 
mitted, until  default  in  payment  of  interest  Sco., 
in  course  of  its  business,  and  for  the  purpose  of 
carrying  on  same,  to  deal  with  the  property 
thereby  charged  in  such  manner  as  the  company 
might  think  fit,  and  in  particular  might  sell, 
lease,  or  exchange  the  same,  pay  and  receive 
money,  and  might  declare  and  pay  dividends 
out  of  profits,  but  nothing  therein  should  be 


taken  to  authorise  the  creation  of  any  mortgage 
or  charge  on  the  property  for  the  time  being  of 
the  company  in  priority  to  the  charge  thereby 
created.  By  the  trust  deed  the  company 
mortgaged  the  freehold  and  leasehold  pre- 
mises of  the  company  to  secure  the  re]»ayment 
of  the  debentures  to  the  lenders  pari  passu, 
and  the  company  covenanted  to  pay  the  prin- 
cipal  and  interest  secured  by  the  debentures, 
and  that  the  same  should  be  a  first  charge  on 
the  mortgaged  premises,  and  should  take  pre- 
cedence over  all  moneys  which  might  there- 
after be  raised  by  the  company  by  any  means 
whatsoever.  The  company  obtained  advances 
from  their  bankers  to  enable  them  to  purchase 
grain  for  the  purpose  of  manufacturing  whisky, 
to  secure  the  repayment  of  which  the  com- 
pany pledged  to  the  bank  certain  whisky  by 
delivering  to  the  bank  the  warrants  for  the 
whisky,  with  invoices  :—fleW,  that  the  trans- 
action came  within  the  restriction  against 
creating  any  mortgage  or  charge  on  the  pro- 
perty in  priority  to  the  debentures,  and  the 
provision  that  the  debentures  should  take 
precedence  over  all  moneys  which  might  be 
raised  by  the  company  by  any  means  whatso- 
ever,  'and  that  the  bank  were  not  entitled  to 
the  whisky  as  against  the  debenture-holders. 
Held  also,  on  the  evidence,  that  the  bank  had 
notice  of  the  debentures  at  the  date  of  the  pledge 
of  the  whisky  to  them,  and  were  consequently 
not  in  the  position  of  purchasers  for  value 
without  notice.  Cox  v.  Dublin  Distillery  Co., 
[1906]  1  Ir.  R.  446— C.A. 

Deposit  with  Banker  —  BettriotiTO  Oondi- 
tion  —  Priority  —  Kotice  —  Ordinary  Govrse  of 
Business— Intemt  of  Director  in  Oontraot.] — 
The  C.  company  for  the  purpose  of  raising 
capital  issued  mortgage  debentures  amounting 
to  38,000Z.  secured  by  a  trust  deed.  By  each 
debenture  the  C.  company  thereby  charged  its 
undertaking  and  property  whatsoever  and 
wheresoever,  including  its  uncalled  capital.  By 
indorsed  conditions  the  debentures  were  to 
rank  pari  passu  on  the  property  charged,  but 
so  that  the  company  might  from  time  to  time 
mortgage  or  charge  the  premises  up  to  20,0002. 
with  its  bankers.  With  that  exception  the 
charge  thereby  created  was  to  be  a  floating 
security,  but  so  that  the  company  should  not 
be  at  liberty  to  create  any  mortgage  or  charge 
ranking  in  priority  to  or  pari  passu  with  the 
charge  hereby  created.  The  C.  company  was 
to  keep  a  register  of  the  names  of  debenture- 
holders  and  particulars  of  their  debentures. 
The  money  secured  by  the  debentures  was  to 
become  payable  if  the  C.  company  created  any 
charge  in  priority  to  them.  The  debentures 
were  duly  registered  under  section  14  of  the 
Companies  Act,  1900,  in  the  year  1903.  The 
four  directors  of  the  C.  company  having  an 
overdrawn  account  with  the  M.  bank  (who 
were  not  the  company's  ordinary  bankers),  on 
April  10, 1905,  transferred  5,000  shares  in  the  R. 
company  which  were  standing  in  the  share 
register  of  that  company  in  the  name  of  the 
0.  company  to  the  M.  bank,  executing  a 
banker's  memorandum  of  deposit  under  the 
C.  company's  common  seal  as  security  for  the 
overdraft.  A  receiver  and  manager  of  the 
0.  company's  property  was  appointed  in  a 
debenture-holder's  action  on  July  14,  1906, 
who,  on  presentation  to  the  R.  company  of  the 
transfer  for  registration,  objected  to  registra- 


Digitized  by  LjOOQIC 


421 


COMPANy. 


422 


tion  of  the  shares  in  the  M.  bank's  name  and 
gave  notice  to  the  bank  not  to  deal  with  the 
sliares.  By  article  65  of  the  articles  of  asso- 
ciation of  the  0.  company  the  directors  of  the 
0.  company  were  empowered  to  borrow  money 
for  the  porposes  of  the  company.  On  an 
application  by  the  M.  bank  to  have  their  names 
inserted  on  the  register  of  members  of  the 
B.  company, — Held,  that  the  transaction  with 
the  M.  bank  was  within  the  ordinary  course  of 
business  of  the  G.  company,  and  that  the  power  of 
charge  fell  within  the  powers  of  the  directors ; 
further,  that,  even  if  a  proportion  of  the  ad- 
vance was  applied  in  wiping  oti  a  private  over- 
draft of  the  directors,  that  would  not,  unless 
the  whole  transaction  was  uUra  vires,  prevent 
the  bank  obtaining  registration  in  order  to 
enforce  their  mortgage  security.  Also,  assum- 
ing that  the  bank  had  notice  that  there  were 
debentures  which  required  to  be  filed  under 
section  14  of  the  Companies  Act,  1890,  that  if 
they  had  inspected  the  register  they  would  not 
have  found  out  in  that  way  that  the  debentures 
did  include  a  provision  that  no  charge  should 
be  created  on  the  C.  company's  property  in 
priority  to  them,  only  that  there  were  deben- 
tures which  charged  the  property  of  the  com- 
pany, and  that,  not  having  notice  in  that  way, 
they  were  entitled  to  an  order  for  registration 
of  the  shares.  Standard  Rotary  Machine  Co.y 
In  re,  95  L.  T.  829— Kekewich,  J. 

Set-off— Assignment  of  Debt — ^Events  on  which 
ft  Tloatisg  becomes  ft  7iz6d  Secnrity— Appoint- 
ment of  Beceiver.] — The  defendants,  who  owed 
the  plaintiffs  N.  &  Co.  2,000Z.  for  goods  supplied, 
held  two  debentures  of  N.  &  Co.,  each  for  1,5002. 
These  were  expressed  to  be  subject  to  an  exist- 
ing issue  of  prior  debentures.  The  plaintiff 
banks  held  two  of  the  prior  debentures  which 
fell  due  on  August  1, 1900,  and  August  1,  1901, 
respectively,  and  which  charged  the  under- 
taking of  the  company  and  all  its  property. 
By  the  conditions  indorsed  on  these  debentures 
the  charge  was  to  be  a  floating  security,  but  so 
that  the  company  was  not  to  be  at  liberty  to 
create  any  mortgage  or  charge  in  priority  to  or 
upon  an  equality  with  the  debentures.  The 
conditions  further  provided  that,  notwithstand- 
ing the  charge,  the  company  should  be  at 
liberty  in  the  course  of  its  business  to  deal  with 
all  or  any  part  of  its  property  until  default  in 
payment  of  any  principal  moneys  secured  by 
the  debentures,  or  until  a  receiver  of  the  com- 
pany's undertaking  should  be  appointed,  but 
that  thereafter  the  liberty  given  to  the  com- 
pany should  forthwith  cease,  and  the  charge 
created  by  the  debentures  be  immediately  en- 
forceable. N.  &  Co.,  having  made  default  in 
payment  of  the  debentures  held  by  the  plaintiff 
banks,  a  receiver  was  appointed  on  October  2, 
1901,  who  took  possession  of  the  company's 
property  and  carried  on  their  business.  No 
formal  notice  was  given  by  the  plaintiff  banks 
to  the  defendants : — Held,  that  the  defendants 
were  entitled  to  set  off  against  the  amount  due 
from  them  to  N.  &  Co.  the  amount  due  to  them 
on  the  debentures  held  by  them,  and  that  they 
were  entitled  to  such  set-off  as  well  against  the 
plaintiff  banks  as  against  N.  &  Co.  Nelson  d 
Co,  V.  Fa;ber,  72  L.  J.  K.B.  771 ;  [1903]  2  K.B. 
367 ;  89  L.  T.  21 ;  10  Manson,  427— Joyce,  J. 

Xortgage— Possession  of  Title-deeds— Kegli- 
gence    of   First    Xortgagee.] — Bankers    of    a 


company  who  in  the  usual  course  of  business 
have  without  notice  or  enquiry  advanced 
moneys  to  the  company  on  a  deposit  of  title- 
deeds  coupled  with  a  memorandum  of  equit- 
able charge,  are,  under  ordinary  circumstances, 
entitled  to  priority  over  debenture-holders  of  the 
company,  notwithstanding  that  the  property 
comprised  in  the  title-deeds  is  included  in  the 
debenture  security,  and  by  the  express  terms 
of  the  debenture  itself  prohibited  from  being 
charged  by  the  company  in  priority  to  the  deben- 
tures. Castell  <t  Brovm,  Lim.,  In  re ;  Boper  v. 
Castell  S  Brovm,  67  L.  J.  Ch.  169;  [1898]  1  Ch. 
316 ;  78  L.  T.  109 ;  46  W.  R.  248— Romer,  J. 


(f)  Trust  Deed. 

Beftlisfttion  of  Bocnrity  Covered  by  Debentures 
— Payment  on  Account  QeneraUy — ^Income  Tax — 
Trost  Deed — Ckinstmction  of  Orders — Principal 
and  Interest.] — A  company's  debenture  trust 
deed  provided  that  money  arising  from  realisa- 
tion of  securities  should  be  applied  in  payment 
first  of  arrears  of  interest  on  debentures,  and 
secondly  of  principal.  By  a  judgment  in  a 
debenture-holders'  action  it  was  declared  that 
the  trusts  of  the  deed  ought  to  be  carried  into 
effect,  and  the  usual  accounts  and  enquiries 
were  directed.  The  order  on  further  considera- 
tion was  made  on  the  footing  of  the  assets  being 
insufficient,  and  ceased  to  continue  an  account 
distinguishing  between  capital  and  income.  By 
a  subsequent  order  of  June  16, 1896,  the  trustees 
were  authorised  to  pay  the  balance  of  interest  to 
a  date  found  by  the  chief  clerk's  certificate  (on 
which  income  tax  was  duly  paid),  and  out  of 
any  surplus  to  pay  a  dividend  of  1  per  cent,  on 
account  of  what  was  due  on  the  debentures,  and 
by  an  order  of  July  21, 1897,  and  by  subsequent 
similar  orders,  the  trustees  were  authorised  to 
pay  further  dividends  on  account  generally  of 
what  was  due  on  the  debentures  for  principal 
and  interest.  Realisation  was  almost  com- 
pleted, and  the  past  payments  made  under 
the  above  orders,  together  with  any  further  sum 
which  might  be  available  if  applied  solely  in  dis- 
charge of  principal,  would  not  be  sufficient  to 
pay  the  principal  in  full.  The  Crown  claimed 
income  tax  on  the  dividend  of  1  per  cent,  under 
the  order  of  June  15,  1896,  and  on  all  subse- 
quent dividends  paid  on  account  generally : — 
Held,  that,  according  to.  the  true  meaning  of  the 
orders,  and  having  regard  to  the  insufficiency  of 
assets,  these  payments  ought  not  to  be  governed 
by  the  order  of  payment  prescribed  by  the  trust 
deed,  but  ought  now  to  be  attributed  to  prin- 
cipal, and 'that  income  tax  was  not  therefore 
payable  in  respect  of  any  part  of  such  pay- 
ments. Smith  V.  Law  Quaarantee  and  Trust 
Society,  73  L.  J.  Ch.  733;  [1904]  2  Ch.  569; 
91  L.  T.  546 ;  12  Manson,  66 ;  20  T.  L.  R. 
789— C.A. 

Eeceivcr  —  Power  to  Appoint  —  Debentures 
TUnking  Pari  Passu  —  Piduciary  Power.] — A 
power  for  a  debenture-holder  of  a  company  to 
appoint  a  receiver,  conferred  by  a  debenture 
which  states  that  til  the  debentures  are  to  rank 
**pari  passu,^^  is  a  fiduciary  power,  and  must  be 
exercised  for  the  benefit  of  aU  the  debenture- 
holders.  Maskelyne  British  Typewriter,  Lim,, 
In  re ;  Stuart  v.  Maskelyne  British  Typewriter, 
Lim.,  67  L.  J.  Ch.  125;  [1898]  1  Ch.  133; 
77  L.  T.  679 ;  46  W.  R.  294— C.A. 
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If  such  a  power  is  exercised  by  a  debenture- 
bolder  not  in  the  interests  of  all  the  debenture- 
holders,  but  with  a  view  to  the  benefit  of  the 
shareholders  of  the  company,  the  Court  has 
jurisdiction  to  appoint  and  will  appoint  its  own 
receiver.    lb. 

Power  to  Aittjxgt  and  Oomprondio  Claims — 
Power  to  Invest  in  Licensed  Property— Pablic- 
hoose— Beftisal  to  Benew  Licenoo— Compensa- 
tion Xoneys.]— The  debenture  trust  deed  of  a 
brewery  company  contained  the  usual  common 
form  powers  for  the  trustees  to  settle,  adjust, 
refer  to  arbitration,  compromise,  and  arrange 
all  accounts,  questions,  claims,  &c.,  with  regard 
to  the  mortgaged  premises,  and  also  generally 
to  act  in  relation  to  the  mortgaged  premises  in 
such  manner  as  they  might  thmk  expedient  in 
the  interest  of  the  debenture  stockholders.  It 
also  contained  a  power,  which  was  said  to  be 
common  form  in  debenture  deeds  of  the  kind  in 
question,  to  invest  capital  money  arising  (inter 
alia)  under  the  powers  first  mentioned  in  the 
purchase  of  new  licensed  premises.  Renewal 
having  been  refused  of  the  licence  of  part  of  the 
premises  comprised  in  the  trust  deed  under  the 
power  conferred  on  the  licensing  authority  by 
the  Licensing  Act,  1904,  and  compensation 
money  having  been  paid  for  such  refusal, — Held, 
that  this  money  came  to  the  trustees  by  virtue 
of  the  power  to  settle,  adjust,  &c.,  all  accounts, 
questions,  claims,  &c.,  mentioned  above,  and 
that  they  were  therefore  entitled  under  the 
power  of  investment  mentioned  above  to  re- 
invest the  money  in  the  purchase  of  fresh 
licensed  premises.  Noakes  v.  Noakes  <B  Co,y 
76  L.  J.  Ch.  151 ;  [1907]  1  Ch.  64 ;  95  L.  T. 
606 ;  71J.  P.  130 ;  14  Manson,  28 ;  23  T.  L.  R. 
16— Neville,  J. 

Brewery  Company— Uoensed  Premises— Com- 
pensation fbr  Von-renewal  of  Lieenofr— InTost- 
ment— Pnrehase  of  other  Licensed  Premises.]— 
A  debenture  trust  deed  of  a  brewery  company 
provided  that,  until  the  security  became  en- 
forceable, the  trustees  might  sell  and  convert, 
or  concur  in  selling  and  converting,  the  mort- 
gaged property,  and  should  hold  the  capital 
moneys  arising  therefrom  upon  trust  to  lay  out 
the  same  in  the  purchase  of  other  property  suit- 
able for  the  purposes  of  the  company.  Com- 
pensation having  been  paid  for  refusal  to  renew 
the  licence  of  part  of  the  mortgaged  premises, — 
Heldy  that  the  compensation  money  was  capital 
money  arising  under  the  trust  deed,  and  might 
be  applied  in  the  purchase  of  other  licensed 
premises.  Noakes  v.  Noakes  d  Co.  (76  L.  J. 
Ch.  151 ;  [1907]  1  Ch.  64)  followed.  Dawson  v. 
Braime's  Tadcaster  Breweries^  Litn.y  76  L.  J. 
Ch.  688;  [1907]  2  Ch.  369;  97  L.  T.  83  ;  14 
Manson,  264-Kekewich,  J. 

Sale  by  Order  of  Court— Purchase-money  in 
Court— Trostees'  Bemoneration.]- Trustees  for 
debenture-holders  who,  by  the  terms  of  their 
trust-deed,  are  entitled  to  remuneration,  to  be 
paid  by  the  companjr,  are  not,  in  the  absence 
of  express  provision  m  the  trust  deed,  entitled 
to  be  paid  such  remuneration,  in  priority  to 
the  debenture-holders,  out  of  proceeds  paid 
into  Court  of  a  sale  of  the  mortgaged  property 
in  a  debenture-holders'  action.  Accles^  Lim,, 
In  re;  Hodgson  v.  Accles,  61  W.  R.  57— 
FarweU.  J. 


(g)  Meetings  of  Debenture-holders, 


Voting— 8am  "seenred  by"  Debentnres  — 
Debentures  Issued  as  Security  for  Debt — Power 
to  Issue  Debentures  in  Place  of  those  Paid  off- 
Alteration  in  Trust  Deed.] — A  company  issued 
debentures  which  were  to  rank  pari  passu  with 
each  other,  and  which  were  secured  by  a  trust 
deed.  By  the  deed  the  registered  holders  of  the 
debentures  were  entitled  to  vote  at  any  meeting 
of  debenture-holders,  and  each  voter  at  a  poll 
was  entitled  to  one  vote  in  respect  of  every  prin- 
cipal sum  of  102.  secured  by  his  debentures.  The 
deed  also  gave  power  to  a  meeting,  by  extraordi- 
nary resolution,  to  modify  the  rights  of  deben- 
ture-holders and  the  provisions  of  the  deed ; 
and  extraordinary  resolution  was  defined  as 
meaning  a  resolution  passed  bv  a  majority  con- 
sisting of  holders  of  not  less  than  three-fourths 
in  value  of  the  debentures  represented  at  the 
meeting.  At  a  meeting  of  debenture-holders 
called  for  the  purpose  of  modifying  the  trust 
deed  so  as  to  enable  the  directors  (inter  alia) 
to  re-issue  paid-off  debentures,  a  bank,  to 
whom  the  company  had  issued  debentnres 
for  55,0002.  as  security  for  an  overdraft  of 
25,0002.,  voted  in  respect  of  the  face  value  of 
their  debentures: — Held,  that  the  bank  were 
entitled  to  do  so  under  the  provisions  of  the 
trust  deed ;  and  that  the  trust  deed  might  be 
modified  so  as  to  empower  the  company  to  issue 
debentures  in  the  place  of  those  paid  on  in  such 
a  way  as  to  make  them  rank  pari  passu  with 
the  outstanding  debentures.  Kent  CoUieries, 
In  re,  23  T.  L.  R.  659— C.A. 


(h)  Registration  of  Mortgages  and  Charges, 
(See  now  Companies  Act,  1907,  s.  10.) 

"  Creation  "  of  Charge.]- Under  section  14  of 
the  Compa|nies  Act,  1900,  mortgages  or  charges 
being  floating  charges  or  other  securities  speci- 
fied in  sub-section  1  must  be  registered  within 
twenty-one  days  from  their  creation  (unless 
there  is  registration  under  section  14,  sub- 
section 4).  The  "creation"  of  the  charge  is 
not  by  the  resolution,  but  takes  place  when  the 
debenture  \s  issued  to  the  holder.  The  regis- 
tration of  each  debenture  within  twenty-one 
days  is  required  even  when  the  debentures  form 
a  series  (if  registration  under  sub-section  4  is 
not  effected).  When  registration  under  sub-sec- 
tion 4  is  effected,  the  time-limit  of  twenty-one 
days  does  not  apply  except  to  this  extent,  that 
the  registration  protects  debentures  issued 
within  twenty-one  days  prior  to  such  registra- 
tion. The  registration  therefore  protects  all 
debentures  of  the  pari  passu  series  whenever 
subsequently  issued,  and  this  is  the  case  whether 
the  charge  is  created  by  the  covering  deed  or 
by  the  debentures,  or  by  both.  Harrogate 
Estates,  Lim,,  In  re,  72  L.  J.  Ch.  313;  [1903] 
1  Ch.  498;  88  L.  T.  82;  51  W.  R.  334;  10 
Manson,  118 — Buckley,  J. 

In  sub-section  4  of  section  14  ''debentures 
containing  any  charge  *'  is  equivalent  to  ''  de- 
bentures which  have  the  benefit  of  a  charge." 
lb. 

Sub-demise  to  Trustees.]  —  Debenture  stock 
was  secured  by  a  covering  deed  made  in  1897, 
under  which  the  proceeds  of  sale  of  any  speci- 
fically mortgaged  property  and  the  property  on 
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which  the  same  should  be  invested  were  to  be 
held  by  the  trustees  upon  the  trusts  of  the 
covering  deed.  A  leasenold  public-house  was 
subsequently  purchased  out  of  the  proceeds  of 
sale  of  certain  of  the  speoificaUy  mortgaged 
property,  and  was  in  August,  1902,  sub-demised 
by  the  company  to  the  trustees  to  be  held  by 
them  upon  the  trusts  of  a  covering  deed : — 
Heldf  that  the  sub-demise  was  a  *'  mortgage  or 
charge  '*  created  by  the  company  upon  the 
property  thereby  sub-demised,  and  consequently 
required  registration  under  section  14,  sub- 
section 1  of  the  Companies  Act,  1900.  Com- 
brook  Brewery  Co,  v.  Law  Debenture  Corpora- 
tion, 73  L.  J.  Ch.  121 ;  [1904]  1  Ch  103 ;  89  L.  T. 
680 ;  62  W.  R.  242;  11  Manson,  60 ;  20  T.  L.  R. 
140— C.A. 

Debentures  *'  Created  "  before  but  Issued  after 
the  Companies  Act,  1900.] — Debentures  ''created" 
(that  is,  sealed  by  the  company)  before  the 
Uompanles  Act,  1900,  came  into  operation,  but 
not  actually  issued  until  after  that  date,  do  not 
require  to  be  registered  under  section  14  of  the 
Act.  Spiral  Otobe,  Lim.,  In  re ;  Watson  it  Co. 
V.  Spiral  Globe,  Lim.,  71  L.  J.  Ch.  538 ;  [1902] 
2  Ch.  209 ;  86  L.  T.  499— Joyce,  J. 


Application  for  Belief— Extension  of 
7onn  of  Order.] — Where  the  omission  to  register 
debentures  was  due  to  inadvertence,  and  the 
assets  of  the  company,  which  was  in  voluntary 
liquidation,  were  insufficient  to  satisfy  the 
general  creditors  without  recourse  to  the  pro- 
perty charged  by  the  debentures,  the  Court,  in 
extending  the  time  within  which  registration 
might  be  effected,  qualified  the  order  by  the 
words :  **  This  order  to  be  without  prejudice  to 
the  rights  of  parties  acquired  prior  to  the  time 
when  such  debentures  shaU  be  actually  regis- 
tered." Spiral  Globe  Co.,  In  re,  71  L.  J.  Ch. 
128;  [1902]  1  Ch.  396;  85"  L.  T.  778;  50  W.  R. 
187 ;  9  Manson,  62— Swinfen  Eady,  J. 

In  aU  orders  under  section  16  of  the  Com- 
panies Act,  1900,  extending  the  time  limited  by 
section  14  of  the  Act  for  registering  debentures, 
the  following  words  should  be  added :  "  But  this 
order  is  to  be  without  prejudice  to  the  rights  of 
parties  acquired  prior  to  the  time  when  such 
debentures  shaU  be  actually  registered.*'  Joplin 
Brewery  Co,,  In  re,,  71  L.  J.  Ch.  21 ;  [1902]  1 
Ch.  79 ;  86  L.  T.  411 ;  60  W.  R.  75 ;  8  Manson, 
426— Buckley,  J. 

Extension  of  Time  for  Eogiitration— Wind- 
ing-up.] —  Where  an  order  on  the  condi- 
tions imposed  in  Joplin  Bretoery  Co,,  In  re 
(71  L.  J.  Ch.  21;  [1902]  1  Ch.  79),  has  been 
obtained  under  section  16  of  the  Companies 
Act,  1900,  extending  the  time  for  registering 
a  charge  under  section  14  of  the  Act,  but 
before  the  registration  an  order  is  made  to 
wind  up  the  company,  the  registration  will 
not  operate  retrospectively  so  as  to  defeat  the 
rights  of  imsecured  creditors  which  have  arisen 
at  the  date  of  the  winding-up  order.  Anglo- 
Oriental  Carpet  Manufacturing  Co,,  In  re,  72 
L.  J.  Ch.  468;  [1903]  1  Ch.  914  ;  88  L.  T.  391 ; 
61  W.  R.  634;  10  Manson,  207— Buckley,  J. 

7onn  of  Order.] — In  all  orders  under 

section  16  of  the  Companies  Act,  1900,  extending 


the  time  limited  by  section  14  of  the  Act  for 
registering  debentures,  the  foUowing  words 
should  be  added :  "  But  this  order  is  to  be 
without  prejudice  to  the  rights  of  parties 
sM^uired  prior  to  the  time  when  such  deben- 
tures shall  be  actually  registered."  Joplin 
Brewery  Co,,  In  re,  71  L.  J.  Ch.  21 ;  [1902]  1 
Ch.  79 ;  86  L.  T.  411 ;  60  W.  R.  76  ;  8  Manson, 
426— Buckley,  J. 

Terms  — **Jait  and  expedient "  — Fro- 

teotion  of  Vnseeured  Creditors.]  —  Debentures 
of  a  company,  issued  in  1905,  were  not 
registered  within  the  time  limited  by  section 
14  of  the  Companies  Act,  1900.  The  omis- 
sion to  register  them  was  due  to  inadvert- 
ence, and  the  financial  position  of  the  company 
was  sound.  On  an  application  under  section  16 
of  the  Act  of  1900  for  an  order  extending  the 
time  for  registration, — Held,  that  ia  the  circum- 
stances of  the  case  an  order  might  be  made  on 
the  terms  imposed  in  Johnson  d  Co,,  In  re  (71 
L.  J.  Ch.  676 ;  [1902]  2  Ch.  101),  without  insert- 
ing any  words  for  the  protection  of  unsecured 
creditors,  although  it  had  been  decided  in 
Ehrmann  Brothers,  Lim,,  In  re  (75  L.  J.  Ch. 
675),  that  that  form  of  order  does  not  protect  un- 
secured creditors ;  but  that  in  a  case  of  suffi- 
cient magnitude  it  might  be  well  to  give  notice 
to  unsecured  creditors  of  substantial  amount  so 
as  to  give  them  an  opportunity  of  being  heard 
on  the  question  of  what  is  "  just  and  expedient " 
in  their  interest.  Cardiff  Workmen's  Cottage 
Co,,  In  re,  76  L.  J.  Ch.  769;  [1906J  2  Ch.  627  ; 
95  L.  T.  669 ;  13  Manson,  382 ;  22  T.  L.  R.  799 
—Buckley,  J. 

Winding-np.] — In  every  case  of  grant- 
ing extension  of  time  for  registering  deben- 
tures under  section  16  of  the  Companies 
Act,  1900,  except  under  very  special  circum- 
stances, the  order  should  be  "  without  prejudice 
to  the  rights  of  parties  acquired  prior  to  the 
tune  when  such  debentures  shaU  be  actually 
registered,"  as  in  Joplin  Brewery  Co,,  In  re 
(supra).  After  a  winding-up  has  commenced 
such  an'  order  is  useless,  as  the  rights  of  parties 
are  already  settled,  and  it  will  therefore  not  be 
made.  Abrahams  <f  Sons,  In  re,  71  L.  J.  Ch. 
307;  [1902]  1  Ch.  695;  86  L.  T.  290;  60  W.  R. 
284 ;  9  Manson,  176— Buckley,  J. 

Where  some  of  a  series  of  debentures  were 
issued  before,  and  the  rest  after,  the  Companies 
Act,  1900,  came  into  operation,  but  none  were 
registered  as  the  Act  was  supposed  by  the 
parties  not  to  require  it,  an  application,  after 
a  winding-up  had  commenced,  for  an  order 
extending  the  time  for  registration  without  the 
words  "  without  prejudice,"  Ac.,  was  dismissed. 
lb. 

Eights  of  Holders  of  Previonsly  lisnod 

Debentorei.] — Where  through  a  slip  part  only 
of  a  series  of  debentures  (all  of  which  ranked 
pari  passu)  had  been  omitted  to  be  regis- 
tered under  the  Companies  Act,  1900,  s.  14, 
the  Court  granted  an  extension  of  time  under 
section  16,  and  directed  the  order  to  be  drawn 
up  so  as  not  to  afiect,  as  between  themselves, 
the  rights  of  the  entire  series  of  debenture- 
holders.  Form  of  order  settled.  Joplin 
Bretoery  Co,,  In  re  (71  L.  J.  Ch.  21;  [1902]  1 
Ch.  79),  distinguished  and  discussed.  Johnson 
d  Co.,  In  re,  71  L.  J.  Ch.  676;  [1902]  2  Ch. 
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101;  86  L.  T.  791;  50  W.  R.  482;  9  Manson, 
807~C.A. 

Sigkts  of  ITnMCnred  Creditort.]— Where 

the  time  for  registration  of  dehentores  has 
been  extended  by  an  order  under  section  15 
of  the  Companies  Act,  1900,  containing  the 
usual  proviso  for  the  protection  of  rights  ac- 
quired prior  to  the  date  of  actual  registration, 
the  holders  of  such  debentures  are  in  a  winding- 
up  of  the  company  entitled  to  priority  over 
ordinary  unsecured  creditors  whose  debts  were 
in  existence  at  the  date  of  the  registration. 
The  proviso  is  merely  intended  to  protect  rights 
acquired  against  or  affecting  the  property  of  the 
company  which  intervene  between  the  expira- 
tion of  the  twenty-one  days  within  which  the 
debentures  are  required  to  be  registered  under 
section  14  of  the  Act  and  the  extended  time 
allowed  by  the  order,  and  does  not  protect  the 
existing  unsecured  creditors  who  have  not 
obtained  any  security  or  charge  upon  the  pro- 
perty subject  to  the  debentures.  Anglo- 
OrientcU  Carpet  Manufacturing  Co.j  In  re 
(72  L.  J.  Ch.  458  ;  [1903J  1  Ch.  914),  approved, 
but  distinguished.  Johnson  d  Co.,  In  re  (71 
L.  J.  Ch.  576 ;  [1902]  2  Ch.  101),  discussed  and 
explained.  Ehrmann  Brothers ^  Lim.^  In  re ; 
Albert  v.  Ehrmann  Brothers^  Lim.,  75  L.  J.  Ch. 
817 ;  [1906]  2  Ch.  697 ;  95  L.  T.  664 ;  18  Man- 
son,  868  ;  22  T.  L.  R.  734— C.A.  Reversing,  64 
W.  R.  555— Joyce,  J. 

CanoeUation  a&d  Iuha  of  Froth  Debontoroo  in 
Snbftitation.] — Where  a  company  has  issued  a 
series  of  debentures,  but  has  omitted  to  register 
them  within  the  twenty-one  days  limited  by  sec- 
tion 14  of  the  Companies  Act,  1900,  it  is  com- 
petent to  the  company  to  cancel  the  issue,  and 
to  issue  and  register  a  fresh  series  of  debentures 
bearing  a  later  date  in  substitution  for  them,  and 
such  issue  and  registration  will  be  valid  imder 
sections  14  to  16  of  the  Act.  Defries  dt  Co.^  In 
re ;  Botoen  v.  Defries  A  Co.,  78  L.  J.  Ch.  1 ; 
[1904]  1  Ch.  37;  52  W.  R.  253;  12  Manson,  51 
— Buckley,  J. 

Sorloi  of  Bobonturof  not  Banlring  Pari  Passu 
— Bogistrar's  Oortifloato— OondnsiTO  Evidonoo — 
*'  Filod  with  tho  Bogistrar."]— The  certificate  of 
the  Registrar  of  Joint-Stock  Companies  of  the 
registration  of  any  mortgage  or  charge  registered 
in  pursuance  of  section  14  of  the  Companies 
Act,  1900,  is  by  sub-section  6  of  that  section 
declared  to  be  conclusive  evidence  that  the 
requirements  of  that  section  as  to  registration 
have  been  complied  with.  Where,  therefore,  a 
certificate,  given  pursuant  to  sub-section  6  of 
section  14,  stated  that  a  series  of  second  deben- 
tures (not  secured  by  a  trust  deed)  contained  a 
charge  to  the  benefit  of  which  the  debenture- 
holders  of  the  series  were — contrary  to  the  fact, 
as  was  alleged  by  the  liquidator  of  the  company 
— entitled  pari  passu,  and  also  stated  the  date 
of  the  resolution  creating  the  series,  and  that 
one  of  such  debentures  had  been  produced,  and 
certified  the  amount  secured  by  tne  series,  and 
that  all  the  particulars  required  by  sub-section  4 
of  section  14  (which  deals  only  with  a  series  of 
debentures  ranking  pari  passu)  in  relation  to 
the  series  had  been  complied  with,  it  was  held 
that,  whether  the  Registrar  had  made  a  mistake 
or  not,  the  certificate  was  conclusive  as  to  the 
validity  of  the  charge  against  unsecured  credi- 


tors. Yolland,  Husson  d  Birkett,  Lim,,  In  re ; 
Leicester  v.  Yolland,  Husson  d  Birkett,  Lim,, 
77  L.  J.  Ch.  43— C.A.  Affirming,  [1907]  2  Ch. 
471 — Warrington,  J. 

In  section  14,  sub-section  1,  which  requires 
every  mortgage  or  charge  of  the  kind  therein 
mentioned  to  be  filed  with  the  Registrar  for 
registration,  the  expression  "filed  with  the 
Registrar"  means  "supplied  or  furnished  to 
the  Registrar  for  registration."    lb. 


(i)  Redemption, 

Paying  off  —  Conditions— Oiving  Kotioe  by 
Advertisement— Oeneral  Kotieo  to  Pay  off  Part 
of  Issne.] — The  defendants  issued  a  number  of 
debentures  payable  to  bearer,  several  of  which 
were  held  by  the  plaintiffs.  They  contained  a 
covenant  that  the  defendants  would,  on  Jul^  1, 
1903,  or  on  such  earlier  day  as  the  principal 
moneys  thereby  secured  became  payable  in 
accordance  with  the  conditions  indorsed 
thereon,  pay  to  the  bearers  on  presentation  of 
the  debentures  the  sum  of  1002.  One  of  the 
conditions  indorsed  was  as  follows :  •*  The 
company  may  at  any  time  give  notice  by 
advertisement  [in  certain  newspapers]  of  its 
intention  to  pay  off  this  debenture,  and  upon 
the  expiration  of  two  calendar  months  from 
such  notice  being  given  the  principal  moneys 
hereby  secured  shall  become  payable,  and  the 
company  shall  have  the  option  of  paying  the 
same  either  in  cash  or  by  tne  issue  to  the  bearer 
or  his  nominee  of  a  debenture  or  debentures 
or  debenture  stock  of  the  company  for  100^, 
carrying  interest  at  such  rate,  not  being  less 
than  6  per  cent,  per  annum,  and  payable  as  to 
principal  and  interest  at  such  time  or  times 
and  secured  in  such  manner  as  the  company 
may  determine,  and  when  the  principal  mone3rs 
hereby  secured  become  payable  as  aforesaid, 
they  shall  cease  to  carry  interest  unless  the 
company  makes  default  in  paying  or  satisfying 
the  same  as  aforesaid  "  : — Held,  that  this  con- 
dition meant  notice  to  pay  off  before  the  date 
at  which  the  principal  money  would  otherwise 
become  due,  and  that  a  general  notice  to  pay 
off  such  of  the  debentures  falling  due  on  July  1, 
1903,  as  had  not  already  been  redeemed,  by 
substituting  another  securitv  for  payment  in 
cash,  without  identifying  the  particular  de- 
bentures to  be  paid  off,  was  invalid  as  against 
the  plaintiffs.  First  National  Bank  of  Chicago 
V.  Orinoco  Shipping  and  Trading  Co.,  21 T.  L.  K. 
39— Farwell,  J. 

**  Sinkiiig  Fnnd  " — Annual  Amonnt  Spocified — 
OnmnlatiTO  or  Kon-OnmnlatlYO— *' Bodoemable  *' 
within  Seventeen  Tears — Option  or  OUigatioii.] 

— The  expression  "sinking  fund"  does  not 
necessarily  connote  accumulation  at  compound 
interest,  or  any  mode  of  application  equivalent 
thereto.  The  word  "redeemable"  applied  to 
debentures  prima  facie  imports  an  option  and 
not  an  obligation  to  redeem.  Chicago  and 
North-Western  Granaries  Co,,  In  re;  Morrison 
V.  Chicago  and  North-Wesiem  Granaries  Co., 
67  L.  J.  Ch.  109;  [1898]  1  Ch.  268;  77  L.  T. 
677— North,  J. 

1,200  61,  per  cent,  debenture  bonds  of  lOOZ. 
each  were  issued  with  seventeen  years  to  run, 
the  conditions  providing  that  "  a  sinking  fund 
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for  the  redemption  of  debentures  of  this  issue 
shall  be  established,  and  to  the  credit  thereof 
the  company  shall  in  each  half-year  carry  the 
sum  of  2,5002.,  which  shall  be  applied  in  re- 
deeming at  a  premium  of  101,  on  January  1  and 
July  1  in  each  year  so  many  of  the  said  deben- 
tures as  the  sum  from  time  to  time  standing  to 
the  credit  of  such  sinking  fund  shall  suffice  to 
pay  off."  The  jproepectus  under  which  the  de- 
bentures were  issued  described  them  as  *'  re- 
deemable within  seventeen  years  by  half-yearly 
drawings  on  January  1  and  July  1  in  each  year, 
at  llOZ.  per  bond,  by  the  application  of  a  sink- 
ing fund  of  5,000Z.  per  annum."  It  being  as- 
sumed that  a  cumulative  application  of  the 
5,0002.  per  annum,  treating  the  sinking  fund  as 
entitled  to  the  unpaid  interest  coupons  of  re- 
deemed bonds,  would  redeem  the  entire  issue 
practically  within  seventeen  years,  but  that  a 
non-cumulative  application  would  be  utterly  in- 
sufficient for  that  purpose, — Held,  that  neither 
the  conditions  nor  the  prospectus  (if  it  could 
be  referred  to)  implied  that  the  sinking  fund 
would  be  cumulative  or  sufficient  to  redeem 
the  entire  issue  of  debentures  within  seventeen 
years,  or  cast  any  obligation  on  the  company  to 
provide  for  their  redemption  within  that  period, 
and  that  consequently  the  company  was  not 
bound  to  carry  over  the  coupons  of  redeemed 
bonds,  or  anything  more  than  2,500Z.  half-yearly 
to  the  sinking  fund.    lb, 

WioAiag'UT^ — Sale  of  ITndertakiiig— Borrow- 
ing Powers — ** Irredeemable"  Debenture  Stoek — 
Ultra  Yirei— Eight  to  Be4eeni.]— Where  the 
memorandum  of  association  of  a  railway  com- 
pany, incorporated  under  the  Companies  Acts, 
1862  to  1882,  and  not  governed  by  the  Com- 
panies Clauses  Acts,  enables  it 'to  borrow  money 
by  the  issue  of  debenture  stock,  and  the  articles 
of  association  provide  that  the  board  may  issue 
such  stock  as  redeemable  or  irredeemable,  de- 
benture stock  issued  as  irredeemable  is  never- 
theless redeemable  at  par  on  the  winding-up  of 
the  company.  Southern  Brazilian  Bio  Grande 
do  Sul  Bailway,  In  re,  14:  L.  J.  Ch.  392 ;  [1905] 
2  Ch.  78 ;  92  L.  T.  598 ;  63  W.  R.  489 ;  12  Manson, 
328 ;  21  T.  L.  R.  451— Buckley,  J. 


(j)  Transfer, 

TnnMitar  by  BeliTory— Debenture  to  Bearer.]— 
Where  a  mercantile  usage  to  treat  as  negotiable 
the  debentures  of  an  English  company  has  been 
proved,  the  Court  will  give  effect  to  such  usa^e 
notwithstanding  that  it  may  be  of  recent  origm 
only.  Crouch  v.  Credit  Fonder  of  England 
(42  L.  J.  Q.B.  183;  L.  R.  8  Q.B.  374)  discussed 
and  questioned.  Bechuanaland  Exploration 
Co.  V.  London  Trading  Bank,  67  L.  J.  Q.B.  986 ; 
[1898]  2  Q.B.  658 ;  79  L.  T.  270— Kennedy,  J. 

Winding-up  —  Set-off  or  Chrofs-elaim.]— Not- 
withstandmg  the  voluntary  winding-up  of  a 
company,  and  after  judgment  in  a  debenture- 
holder's  action,  debentures  in  the  company 
may  be  transferred,  and  the  transferee  may 
insist  upon  the  transfer  being  registered,  upon 
complymg  with  the  conditions  indorsed  on  the 
debenture  so  far  as  applicable  to  his  case. 
Ooy  d  Co.,  In  re;  Farmer  v.  Ooy  d  Co.,  69 
L.  J.  Ch.  481;  [1900]  2  Oh.  149;  88  L.  T.  809; 
48  W.  R.  425 ;  8  Manson,  221— Staling,  J. 


A  condition  that  '*  the  principal  and  interest 
secured  by  this  debenture  will  be  paid  without 
regard  to  any  equities  between  the  company 
and  any  original  or  intermediate  holder  there- 
of," enables  a  holder  to  transfer  a  debenture  to 
a  transferee  for  value  and  in  good  faith,  free 
from  any  e<}uitie8  as  between  him  and  the  com- 
pany, notwithstanding  the  voluntary  winding- 
up  and  after  judgment  in  a  debenture-holder's 
action.    Ih. 

Transfer  of  Debentures  to  Troitee  for  Oreditort 
-Transferor  Indebted  to  Oompany— Debentnre- 
holden'  Aetion— Money  Available  for  Dividend 
—Claim  by  Troitee— Oross-olaim  by  Oompany.] 
— Where  debentures,  the  conditions  of  each  of 
which  were  that  the  moneys  thereby  secured 
were  to  be  paid  without  regard  to  any  equities 
between  the  company  and  the  original  or  any 
intermediate  holder,  and  that  the  registered 
holder  was  to  be  treated  as  exclusively  entitled 
to  the  benefit  of  the  debenture,  and  that  the 
company  was  not  bound  to  enter  on  the  register 
notice  of  any  trust  or  to  recognise  any  right  in 
any  other  person,  were  by  deed  assigned,  by 
persons  who  were  indebted  to  the  company,  to 
a  trustee  for  creditors,  and  the  trustee  was 
entered  on  the  register  as  the  holder  of  the 
debentures,  and  neither  the  company  nor  the 
other  debenture-holders  had  come  in  under  the 
deed,  it  was  held  that  the  trustee,  being  simply 
general  assignee  in  trust  for  creditors,  took  the 
debentures  subject  to  the  same  equities  as  his 
assignors  were  subject  to,  and  that,  conse- 
quently, notwithstanding  the  conditions  on  the 
debentures,  he  was  not  entitled  to  share  in  a 
fund  in  Court  in  a  debenture-holders*  action, 
which  was  available  for  dividend,  without  bring- 
ing into  account  the  debt  due  to  the  company 
by  his  transferors.  Ooy  d  Co,,  In  re ;  Farmer 
V.  Qoy  dt  Co,  (69  L.  J.  Ch.  481 ;  [1900]  2  Ch. 
149),  distinguished.  Brown  d  Gregory,  Lim., 
In  re;  Andrews  v.  Brown  d  Qregory  Lim.,  73 
L.  J.  Ch.  430 ;  [1904]  1  Ch.  627 ;  52  W.  R.  412  ; 
11  Manson,  218 — Byrne,  J.  Affirmed  without 
prejudice,  73  L.  J.  Ch.  770;  [1904]  2  Ch.  448 ; 
11  Manson,  402— C.A. 

Ctonditioni— Deposit- Voluntary  linnding-np 
—  Transfer  —  Eqnitiee  between  Oompany  and 
Transferor — ^Bights  of  Transferee.] — Debentures 
obtained  from  a  company  by  misrepresenta- 
tion were,  after  the  company  had  gone  into 
voluntary  liquidation,  transferred  for  value  to 
a  person  having  no  notice  that  the  transferor's 
title  was  open  to  dispute.  The  transferee  gave 
notice  of  the  transfer  to  the  liquidator,  but  did 
not  demand  registration.  The  debentures  con- 
tained a  covenant  for  payment  by  the  company 
to  the  registered  holder;  and  indorsed  con- 
ditions provided  that  the  registered  holder  or 
his  personal  representative  would  be  regarded  as 
exclusively  entitled  to  the  benefit,  that  a 
transfer  would  be  registered  on  delivery  at  the 
registered  office  of  the  company  with  the  pre- 
scribed fee  and  evidence  of  title  or  identity, 
and  that  the  principal  and  interest  would  be 
paid  without  regard  to  equities  between  the 
company  and  the  original  or  any  intermediate 
holder,  and  the  receipt  of  the  registered  holder 
should  be  a  good  discharge  :—J9eZ(i,  that  the 
transferee  was  not  entitled  to  hold  the  deben- 
tures free  from  equities  between  the  company 
and  the  transferor.  Pdlmer*s  DecoraUon  and 
Furnishing  Co.,  In  re,  73  L.  J.  Ch.  828 ;  [1904] 
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2  Ch.  743;    91  L.  T.  772;    53  W.  R.  U2— 
Buckley,  J. 

Semble^  even  if  the  transferee  had  demanded 
registration,  the  company  would  have  been 
entitled  to  enforce  its  equities.    lb. 

Conditions  such  as  those  indorsed  are  only 
a  protection  to  the  transferee  when  he  has  been 
placed  upon  the  register.  Ooy  it  Co.^  In  re; 
Farmer  v.  Ooy  d  Co.  (69  L.  J.  Ch.  481 ;  [1900] 
2  Ch.  149),  distinguished.    lb. 

Deposit  of  Debenture  Inr  Begiitered  Holder 
with  Bank— Bight  of  Set-off  by  Oompany  against 
Begisterod  Holder.]— The  registered  holder  of 
debentures  issued  by  a  limited  company  de- 
posited them  with  a  bank  to  secure  advances, 
but  no  transfer  was  executed,  nor  any  notice 
of  the  deposit  given  to  the  company.  At  the 
date  of  the  deposit  and  of  the  winding-up  the 
registered  holder  was  indebted  to  the  company 
in  a  larger  sum  than  the  amount  of  the 
debentures,  and  was  also  indebted  to  the  bank 
in  a  less  sum  for  advances.  The  conditions  of 
the  debentures  provided  that  the  registered 
holder  would  be  regarded  as  exclusively  entitled 
to  the  benefit  of  the  debentures,  and  that  all 
persons  might  act  accordingly,  that  the  com- 
pany should  not  be  bound  to  enter  in  the 
register  notice  of  any  trust,  or  to  recognise  the 
right  of  any  other  person,  save  as  therein 
provided;  that  the  money  secured  by  the 
debentures  would  be  paid  without  regard  to 
any  equities  between  the  company  and  the 
original  or  any  intermediate  holder  thereof, 
and  the  receipt  of  a  registered  holder  for  such 
money  should  be  a  good  discharge  to  the  com- 
pany : — Held,  that  the  company  was  entitled  to 
set  ofE  the  amount  due  to  it  from  the  registered 
holder  as  against  the  amount  of  the  debentures 
payable  to  him,  and  that  the  company  was  not 
bound  to  have  regard  to  the  claim  of  the  bank 
as  against  the  registered  holder.  Smith  d  Co., 
In  re,  [1901]  1  Ir.  R.  78— M.R. 

Purchase  by  Company  of  its  own  Debentures— 
Be-iale  by  Company— Bights  of  Purchasers.]- 
The  effect  of  a  company  purchasing  its  own 
debentures  is  to  extinguish  the  debt,  for  the 
company  cannot  be  at  the  same  time  both 
mortgagor  and  mortgagee  of  its  own  property. 
Where  therefore  a  company  had  taken  trans- 
fers to  itself  of  its  own  debentures,  and  had 
registered  them  in  its  own  name  and  had  after- 
wards re-sold  the  debentures,  the  purchasers 
were  held  to  have  acquired  no  right  to  share 
with  the  other  debenture-holders  of  the  same 
series  in  the  distribution  of  the  proceeds  of  the 
security.  Boutlcdgc  d  Sons,  Lim.,  In  re  ;  Hum- 
mell  V.  RoutUdge  d  Sons,  Lim.,  73  L.  J.  Ch. 
843  ;  [1904]  2  Ch.  474  ;  91  L.  T.  288 ;  63  W.  R. 
44— Buckley,  J. 


(k)  Priorities.. 

Execntion  Creditors— Priority  as  against.]— 
Where  a  limited  company  has  power  to  borrow 
money  upon  debentures,  the  bona  fide  holder  of 
a  debenture  regular  upon  the  face  of  it,  and 
issued  to  him  without  notice  of  any  informality 
in  consideration  of  money  advanced  by  him  to 


the  company,  has  priority  to  an  execution 
creditor  although  the  debenture  is  in  fact 
informally  issued.  Duck  v.  Tower  ChUvamsing 
Co.,  70  L.  J.  K.B.  625 ;  [1901]  2  K.B.  314  ;  84 
L.  T.  847— D. 

Seiinre  of  Goods— Intervention  of  Deben- 

tore-holders  —  Priorities.]  —  Where  the  deben- 
tures of  a  limited  company  create  a  floating 
charge  on  the  real  and  personal  property  of  the 
company,  the  circumstance  that  the  rights 
of  the  debenture-holders  have  not  become 
*'  crystallised  "—that  is,  that  the  moneys  secured 
by  the  debentures  have  not  become  payable — 
and  that  no  receiver  for  the  debenture-holders 
has  been  appointed,  does  not  debar  them  from 
intervening  to  protect  their  security,  as  against 
an  execution  creditor,  where  certain  of  the 
company*s  goods  have  been  seized  by  the  sheriff 
under  a  writ  of  fi.  fa.  Davey  v.  WiUiamson,  67 
L.  J.  Q.B.  699;  [1898]  2  Q.  B.  194;  78  L.  T. 
755 ;  46  W.  R.  571— D. 

Dealing  in  Ordinary  Coarse  of  Business.] 

— Such  a  seizure  of  the  company's  goods  is  not 
a  dealing  with  them  by  the  company  in  the 
ordinary  course  of  business,  but  a  compulsory 
legal  process  directed  against  them.    lb. 

Agreement  that   Company  should  Pay 

Honey  to  Sheriff  in  Consideration  of  his  With- 
drawing from  Possession — Beceiver  for  Debenture- 
holders  —  Title  to  Honey— Judgment  Credi- 
tor or  Bcceiyer.] — The  goods  of  a  limited  com- 
pany having  been  seized  under  a  writ  of  fi,  fa. 
at  the  instance  of  a  judgment  creditor,  an  agree- 
ment was  entered  into  between  the  company 
and  the  sheriS,  with  the  consent  of  the  judg- 
ment creditor,  by  which,  in  consideration  of  the 
sheriff  withdrawing  from  possession,  the  com- 
pany undertook  to  pay  him  a  certain  sum  daily 
out  of  their  takings  in  respect  of  the  debt. 
Subsequently  a  receiver  was  appointed  on 
behalf  of  the  debenture-holders  of  the  company. 
A  question  having  arisen  whether  the  jud^ent 
creditor  or  the  receiver  was  entitled  to  the 
money  paid  by  the  company  to  the  sherifl  under 
the  agreement, — Held,(  that  the  title  of  the 
judgment  creditor  must  prevail,  inasmuch  as 
the  agreement  was  within  the  scope  of  the 
implied  licence  given  by  the  debenture-holders 
to  the  company  to  do  whatever  might  be 
necessary  to  enable  the  business  of  the  com- 
pany to  be  carried  on  in  the  ordinary  way. 
Robinson  v.  BumelVs  Vienna  Steam  Bakery  Co., 
73  L.  J.  K.B.  911 ;  [1904]  2  K.B.  624  ;  91  L.  T. 
375;  52  W.  R.  526;  20  T.  L.  R.  284  — 
Channell,  J. 

Agreement  to  Issue  Debentores — Eze- 

eution— Priority.] — Where  an  agreement  has 
been  made  by  a  joint-stock  company  to  issue 
debentures  containing  a  charge  upon  all  its 
property,  an  execution  creditor  who,  subse- 
quently to  the  agreement  but  before  the  issue 
of  the  debentures,  seizes  property  of  the  com- 
pany, is  only  entitled  to  the  property  subject 
to  the  charge  which  is  created  in  equity  by  the 
agreement  to  issue  the  debentures.  Simul- 
taneous  Printing  Syndicate  v.  Fotveraker,  70 
L.  J.  K.B.  453;  [1901]  1  K.B.  771 ;  8  Manson, 
307— Wright,  J. 

Garnishee  Order— Priority— Interpleader.] 

— A   garnishee   order   creates   no    charge   on 
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the  property  or  assets  of  the  garnishee ;  there- 
fore, where  a  company,  after  sendee  upon  them 
of  a  garnishee  order  abeolnte,  issued  for  good 
consideration  to  a  person  having  notice  of  the 
garnishee  order  a  debenture  which,  on  process 
being  issued  against  them,  became  a  charge  on 
the  whole  of  their  assets, — Held  (Kennedy,  J., 
dubitante)t  that  the  debenture-holder  in  respect 
of  goods  of  the  company  was  entitled  to  priority 
over  the  garnishor  issuing  execution  under  his 
garnishee  order.  Oeisse  v.  Taylor^  74  L.  J.  K.B. 
912;  [1905]  2  K.B.  658;  98  L.  T.  534— D. 

Action  by  Unseonred  Creditor  in  Scotland— 
Beoeiyer— Injunction  to  Beitrain  Creditor  from 
Proceeding.] — An  injunction  to  restrain  an  im- 
secured  creditor  from  continuing  proceedings 
in  Scotland  ag^unst  an  English  company 
(against  which  jurisdiction  had  been  founded 
by  an  arrestment  served  upon  a  debtor  in  Scot- 
land of  the  company^  where  a  receiver  had  been 
appointed  on  behalf  of  the  debenture-holders, 
was  ordered  by  Kekewich,  J.,  to  stand  over 
pending  the  decision  of  the  Scotch  Court.  The 
Scotch  Court  having  decided  in  favour  of  the 
unsecured  creditor,  an  appeal  from  Kekewich, 
J.'s  order  was  dismissed  with  costs.  Derwent 
Boiling  MilU  Co,,  In  re;  York  City  and  County 
Banking  Co.  v.  Derwent  BoUing  Mills  Co.,  21 
T.  L.  R.  701— C.A. 

Purchase  by  Company  of  its  Own  Debentnrei 
— Se-iale  by  Company— Bights  of  Pnrehaseri.]— 
The  effect  of  a  company  purchasing  its  own 
debentures  is  to  extinguish  the  debt,  for  the 
company  cannot  be  at  the  same  time  both 
mortgagor  and  mortgagee  of  its  own  property. 
Where  therefore  a  company  had  taken  trans- 
fers to  itself  of  its  own  debentures,  and  had 
registered  them  in  its  own  name  and  had  after- 
wards re-sold  the  debentures,  the  purchasers 
were  held  to  have  acquired  no  right  to  share 
with  the  other  debenture-holders  of  the  same 
series  in  the  distribution  of  the  proceeds  of  the 
security.  BotUledge  d  SonSy  Lim.,  In  re ;  Hum- 
meU  V.  Boutledge  A  Sons,  Lim,,  73  L.  J.  Ch. 
843 ;  [1904]  2  Ch.  474;  91  L.  T.  288;  53  W.  R. 
44— Buckley,  J. 


(1)  Bemedies. 

Debentnro-holder's  Action  —  Action  by  one 
Holder  to  Bealise  Secnrity— Costs.]— The  plain- 
tiff in  an  action,  brought  to  realise  the  security 
by  one  debenture-holder  on  behalf  of  all  other 
debenture-holders  of  the  same  class  against  the 
company,  is  not  entitled  to  costs,  as  between 
solicitor  and  client,  out  of  the  property  realised, 
whether  it  is  or  is  not  sufficient  to  pay  all  the 
charges  upon  it.  Qtieen's  Hotel  (Cardiff)  Co., 
In  re ;  London  and  Provincial  Bank  v.  Queen's 
Hotel  (Cardiff)  Co.  Vernon  Tin-plate  Co.,  In  re ; 
London  and  Provincial  Bank  v.  Vernon  Tin-plate 
Co.,  69  L.  J.  Ch.  414  ;  [1900]  1  Ch.  792 ;  82  L. 
T.  675 ;  48  W.  R.  567 ;  7  Manson,  288— Cozens- 
Hardy,  J. 

Intaf&eient  Assets — Costs   of  Paintiif— 

— Solicitor  and  Client  Costs.]— In  an  action  by  a 
debenture-holder  on  behalf  of  himself  and  all 
other  the  debenture-holders  of  a  company  to 
enforce  their  security,  where  the  assets  are 
insufficient  for  the  payment  of  the  debentures 
in  full,  the  plaintiff  is  entitled  to  be  allowed 


costs  as  between  solicitor  and  client,  and  not  as 
between  party  and  party  only.  The  principle 
laid  down  in  Thomas  v.  Jones  (29  L.  J.  Ch.  670, 
571;  1  Dr.  &  S.  134,  136)  applied.  Queen's 
Hotel  Co.,  Cardiff,  Lim.,  In  re  (69  L.  J.  Ch. 
414;  [1900]  1  Ch.  792),  distinguished.  New 
Zealand  Midland  Bailway,  In  re;  Smith  v. 
Lubbock,  70  L.  J.  Ch.  595 ;  [1901]  2  Ch.  857 ; 
84  L.  T.  852;  49  W.  R.  529;  8  Manson,  363— 
C.A. 

Costs  of  Second  Xortgage  Bebentore- 

holders  made  Defendants.]— In  an  action  by  first 
mortga|ge  debenture-holders  of  a  limited  com- 
pany, in  which  the  company  and  the  second 
mortgage  debenture-holders  were  made  defen- 
dants, the  assets  proved  insufficient  to  satisfy 
the  claims  of  the  first  mortgage  debenture- 
holders.  On  the  further  consideration  of  the 
action  the  question  was  raised  whether  the 
second  mortgage  debenture-holders  made  defen- 
dants ought  to  be  allowed  their  costs: — Held, 
that  the  second  mortgage  debenture-holders 
made  defendants  were  not  entitled  to  costs. 
Clayton  Engineering  and  Electrical  Construc- 
tion Co.,  In  re,  90  L.  T.  283— Swinfen  Eady,  J. 

Solicitor's   Costs— Taxation— Joint 

and  Sereral  Bctainer— Company  and  Tmstoes  for 
Debentore-holders  Bepresentod  by  Same  Solicitor.] 
— In  a  debenture-holders'  action  where  the 
same  solicitor  appeared  for  the  defendant 
company  and  for  two  sets  of  trustees  for 
debenture-holders,  and  where  the  funds  were 
insufficient  to  pay  the  first  mortgage  debentures 
in  full,  a  direction  was  given  by  the  Court  to 
the  Taxing  Master  that,  in  taxing  the  costs  of 
the  defendants  (other  than  the  defendant  com- 
pany), he  should  allow  the  trustee  defendants 
a  full  set  of  costs,  except  as  regarded  any 
separate  costs  of  the  defendant  company. 
Mortgage  Insurance  Corporation  v.  Canadian 
Agricultural  Coal  and  Colonisation  Co.,  70 
L.  J.  Ch.  684 ;  [1901]  2  Ch.  877 ;  84  L.  T.  861— 
Kekewich,  J. 

Stay  of  Proceedings  after   Judgment — 

Plaintiff  Suing  "  on  behalf  of  himself  and  aU 
other  debenture-holders  "-Dominns  Litis.]— A 
plaintiff,  expressed  to  be  suing  *'on  behalf  of 
himself  and  all  other  debenture-holders"  of  a 
company,  who  has  had  his  claims  satisfied  after 
the  decree  in  the  action  has  been  pronounced, 
is  dominus  litis  and  may  discontinue  further 
proceedings,  although  this  cannot  be  done  by  a 
plaintiff  suing  in  a  similar  manner  in  a  creditor's 
administration  action.  Handford  v.  Storie  (3 
L.  J.  (0.8.)  Ch.  110 ;  2  Sim.  &  S.  196)  discussed. 
Alpha  Co.,  In  re ;  Ward  v.  Alpha  Co.,  72  L.  J. 
Ch.91;  [1903]  ICh.  208;  87  L.  T.  646 ;  51  W.  R. 
201 ;  10  Manson,  237— Kekewich,  J. 

Debenture  Bond— Covenant  to  Pay— Action 
or  Proceeding  to  Enforce  Secnrity — Action  on 
Corenmnt.] — Where  by  a  mortgage  debenture 
bond  the  debtor  acknowledges  that  he  Ib  bound 
to  pay  a  sum  of  money  to  the  registered  holder, 
and  by  a  condition  endorsed  upon  the  bond  the 
holder  is  not  to  "  commence  any  action  or  take 
any  proceedings  to  enforce  the  security  hereby 
created,  or  to  procure  the  appointment  of  a 
receiver,  or  to  procure  a  sale  to  be  ordered  of 
the  property  subject  hereto,  or  for  foreclosure," 
unless  he  shall  serve  a  written  notice  upon  the 
trustees  for  the  debenture  bondholders  requir- 
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ing  them  to  take  all  steps  necessary  for  the  pro- 
tection of  the  debentnre-holders,  and  the 
trustees  shall  for  a  period  of  six  calendar 
months  have  neglected  to  comply  with  such 
requirements,  the  holder  cannot  sue  upon  the 
covenant  for  payment  contained  in  the  dehen- 
ture  bond  until  he  has  given  the  notice  to  the 
trustees  required  by  the  condition,  and  the 
trustees  have  neglected  for  six  calendar  months 
to  take  the  steps  required.  Rogers  &  Co.  v. 
British  and  Colonial  Colliery  Supply  Associa- 
tion, 68  L.  J.  Q.B.  14;  79  L.  T.  494 ;  6  Manson, 
806— Bruce,  J. 

Immediate  Sale— Third  Debentnre-liolders  not 
all  Parties.] — In  a  motion  for  judgment  in  a 
first  debenture-holders*  action  on  admissions  in 
the  pleadings,  one  of  the  proposed  minutes 
asked  for  an  immediate  sale  by  the  receiver, 
imder  Order  LI.  rule  1  (B),  of  the  property 
comprised  in  the  security,  which  was  proved  to 
be  in  jeopardy  of  loss.  There  was  also  in 
existence  another  series  of  debentures,  only 
some  of  the  holders  of  which  were  now  before 
the  Court: — Held,  that  the  proposed  minute 
must  be  varied  so  as  to  direct  that  a  sale  should 
take  place  with  the  approbation  of  the  Court, 
as  this  would  enable  those  second  debenture- 
holders  who  were  not  now  represented  to  come 
in  when  the  contract  should  come  before  the 
Court  for  its  approval.  Crigglestone  Coal  Co.,  In 
re ;  Stewart  v.  Crigglestone  Coal  Co.,  75  L.  J. 
Ch.  807 ;  [1906]  1  Ch.  623 ;  94  L.  T.  471 ;  64  W. 
R.  298;  13  Manson,  181— Swinfen  Eady,  J. 
And  see  Practice  (Salb  bt  Court). 

Form  of  Judgment.]— See  Wolverhampton 

District  Brewery,  In  re,  7  Manson,  50 — Keke- 
wich,  J. 

Prelbrential  Payments.]— A  judg- 
ment in  a  debenture-holder's  action,  where  the 
debentures  constitute  a  floating  charge  on  the 
assets  of  the  company,  ought  to  contain  an 
enquiry  as  to  preferential  creditors.  Meaby 
A  Co.,  In  re,  6  Manson,  303— Wright,  J.  See 
now  the  Chancery  Judges'  Rules,  Ann.  Pr. 
1908. 

Bonds- Proceeds  of  Sale— Capital  or  Inoome.] 
— See  Tenant  for  Life. 


(m)  Beceiter  and  Manager. 

Appointment— Floating  Charge — Jeopardy  of 
Ttopmtj  —  Equitable  Xortgagee  —  Judgment 
Creditor.] — Where  a  company  has  issued  deben- 
tures giving  a  floating  charge  on  its  present  and 
future  property,  the  debenture-holders  are  en- 
titled to  the  ap^intment  of  a  receiver  on  the 
sole  ground  of  jeopardy  to  the  security,  even 
although  nothing  may  be  due  and  presently 
payable  to  the  debenture-holders.  The  fact 
that  the  creditor  has  issued  a  writ  and  signed 
judgment,  and  is  in  a  position  to  issue  exe- 
cution, may  constitute  jeopardy.  Persons 
supplying  such  a  company  with  goods  have  an 
expectation  of  being  paid  only  when  such  pay- 
ment would  be  in  the  ordinary  course  of  busi- 
ness. This  expectation  is  intercepted  when 
a  receiver  is  appointed,  but  even  before  the 
appointment  those  creditors,  as  between  them- 
selves and  the  debenture-holders,  have  no  right 
to  enforce  payment  of  their  debts  in  priority  to 


the  latter.  London  Pressed  Hinge  Co.,  In  re  ; 
Campbell  v.  Company,  74  L.  J.  Ch.  821 ;  [1905] 
1  Ch.  676;  92  L.  T.  409;  63  W.  R.  407 ;  12 
Manson,  219 ;  21  T.  L.  R.  822— Buckley,  J. 

An  execution  creditor  takes  subject  to  all 
equities  of  the  debenture-holders.  Standard 
Manufacturing  Co.,  In  re  (60  L.  J.  Ch.  292, 298 ; 
[1891]  1  Ch.  627,  641),  followed.    lb. 

Appointment  of  Beoeiyer  under  Power— Bemu- 
neration — Winding-up.] — A  condition  endorsed 
on  debentures  of  a  company  gave  a  power  to  the 
debenture-holders  to  appoint  a  receiver  who 
should  have  power  to  take  possession  of  the 
property  charged,  to  carry  on  the  business  of 
the  company,  to  sell  the  property  charged,  and 
to  make  any  arrangements  in  the  interest  of  the 
debenture-holders: — Held,  that  a  receiver  ap- 
pointed under  the  power  was  the  agent  of  the 
debenture-holders  and  not  of  the  company,  but, 
whether  he  were  the  agent  of  the  debenture- 
holders  or  the  company,  in  neither  case  could 
the  liquidator  apply  in  a  winding-up  of  the 
company  to  have  his  remimeration  fixed  by  the 
Court;  but,  the  receiver  having  retained  as 
remuneration  a  sum  fixed  by  himself,  the  liqui- 
dator's proper  course  was  by  action  to  recover 
the  moneys  which  had  come  to  the  receiver's 
hands  as  moneys  of  the  company.  Vimbos, 
Limited,  In  re,  69  L.  J.  Ch.  209 ;  [1900]  1  Ch. 
470;  82  L.  T.  697;  48  W.  R.  620;  8  Manson, 
101 — Cozens-Hardy,  J. 

Appointment  by  Court  —  Leaseholds  8ub- 
demlMd  to  Trustees  of  Trust  Deed— Possession 
by  Beeeivor— Bent  and  Covenants — Claim  by 
Landlord  to  be  Paid  out  of  Assets.] — ^Where,  in 
an  action  by  mortgagees  or  debenture-holders 
to  enforce  their  security  (including  leasehold 
property  mortgaged  by  sub-demise),  a  receiver 
has  been  appointed  who  enters  into  possession 
of  the  mortgaged  property,  the  Court  will  not 
order  the  receiver  to  pay  out  of  the  assets  in  his 
hands  rent  or  moneys  payable  in  respect  of 
breaches  of  covenant  which  neither  the  mort- 
gagees nor  the  receiver  are  liable  at  law  or  in 
equity  to  pay  to  the  head  landlord.  The  mere 
fact  that  the  head  landlord,  owing  to  the 
appointment  of  a  receiver,  cannot  re-enter  or 
distrain  without  first  obtaining  leave  from  the 
Court  is  not  suMcient  to  raise  such  an  equity  in 
his  favour.  Hand  v.  Blow,  70  L.  J.  Ch.  687 ; 
[1901]  2  Ch.  721 ;  86  L.  T.  156 ;  50  W.  R.  5 ; 
9  Manson,  156— C.A. 


Borrowing  by— Advanoes  to  Beoeiyer  by  Deben- 
ture-holders—First  Charge  upon  Property  Seoured 
by  Debentures  —  Expenses  of  Xanagement  — 
Beoeiyer's  Bemuneration— Priority.] — A  receiver 
and  manager  appointed  in  a  debenture-holders' 
action  under  orders  of  the  Court  borrowed,  for 
preserving  the  property  of  the  company  com- 
prised in  the  debentures,  certain  sums,  which 
were  advanced  by  certain  of  the  debenture- 
holders.  The  receiver  gave  in  respect  of  the 
sums  so  borrowed  formal  charges,  which  were 
declared  to  be  "  first  charges  "  on  the  property, 
and  provided  that  the  receiver  should  not  be 
personally  liable  to  repay  the  advances  out  of 
his  own  moneys.  The  property  charged  was 
realised  by  the  receiver,  and  proved  insufficient 
to  pay  the  receiver's  expenses  and  remuneration 
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and  the  sums  borrowed  :—Held^  that  the  re- 
ceiver was  entitled  to  be  indemnified  in  respect 
of  his  expenses  and  remuneration  ont  of  the 
assets  realised  in  priority  to  the  lenders*  claims 
under  their  charges.  Strapp  v.  BuUy  Sons  dt  Go, 
(64  L.  J.  Ch.  668;  [1895]  2  Ch.  1)  considered 
and  followed.  Olasdir  Copper  Mines ^  lAm.^  In 
re  ;■  BjugUsh  Electro-Metallurgical  Co.  v.  Olasdir 
Copper  Mines,  Lim.,  75  L.  J.  Ch.  109;  [1906] 
lOh.865;  94L.T.8;  13Manson,41;  22T.L.R. 
lOO-O.A. 

Order  Authoriiixig  Xonej  to  be  Bailed  to  a 
Limitod  Amount— Cbneral  Piixpoies  of  Carrying 
on  Business— Debts  and  Liabilities  in  Ezoess  of 
Limit— Bight  to  Indemnitj.]— Where  a  receiver 
and  manager  ap^inted  in  a  debenture-holders' 
action  is  authorised  by  the  Court  to  raise  by 
mortgage  of  the  company's  assets  a  sum  not 
exceeding  a  certain  limit  for  the  general  pur- 
poses of  oarr^dng  on  the  business,  it  is  his  duty, 
if  he  finds  the  limited  sum  insuMoient,  to  apply 
to  the  Court  to  increase  it  or  give  leave  to  incur 
further  expenses  or  liabilities.  If  he  incurs 
such  expenses  or  liabilities  without  applying  to 
the  Court  he  is  not  entitled  to  be  indemnified 
unless  he  can  shew  that,  having  regard  to  all 
the  circumstances,  he  was  justified  in  incurring 
them  without  leave.  British  Power,  Traction, 
and  Lighting  Co.,  In  re ;  Halifax  Joint- Stock 
Banking  Co.  v.  The  Company  (No.  1),  75  L.  J. 
Ch.  248;  [1906]  1  Ch.  497;  94  L.  T.  479;  54 
W.  B.  387 ;  18  Manson,  74 ;  22  T.  L.  R.  268— 
Warrington,  J. 

Semble,  it  is  not  sufi&cient  justification  merely 
to  shew  that  the  expenses  and  liabilities  were 
incurred  bona  fide  and  in  the  ordinary  course  of 
business.    lb. 

Sanction  of  Court.]— Where  a  receiver 

and  manager,  appointed  in  a  debenture-holders' 
action  and  authorised  by  the  Court  to  raise  by 
mortgage  of  the  company's  assets  a  sum  not  ex- 
ceeding a  certain  limit  for  the  general  purposes 
of  carrying  on  the  business,  incurs  expenses  or 
liabilities  beyond  the  authorised  limit  without 
applying  to  the  Court,  and  shews  that  it  was 
not  practicable  to  apply  to  the  Court,  and  that 
he  had  reasonable  grounds  for  believing  that  he 
would  be  able  to  pay  expenses  justifiably  in- 
curred in  carrying  on  the  business,  he  will  not 
lose  his  right  to  indemnity,  but  he  cannot  be 
indemnified  for  expenses  incurred  by  way  of 
speculation,  although  incurred  with  the  object 
of  increasing  the  value  of  the  business.  British 
Power  Traction  and  Lighting  Co.,  In  re ;  Hali- 
fax Joint- Stock  Banking  Co.  v.  The  Company 
{No.  2),  76  L.  J.  Ch.  428 ;  [1907]  1  Ch.  628;  97 
L.  T.  198;  14  Manson,  149— Warrington,  J.         i 

Pledging  Credit  of  Debenture-holders.]— A 

receiver   was  appointed  by  debenture-holders 
under  a  power  conferred  by  the  debentures.  ' 
The  receiver  was  authorised  by  the  terms  of  the  | 
debentures  {inter  alia)  to  take  possession  of  the 
property  charged  by  the  debentures;  to  carry  I 
on  or  concur  in  carrying  on  the  business  of  the 
company ;  and  to  make  any  arrangement  or  | 
compromise  which  he  should  think  expedient 
in  the  interests  of    the  debenture-holders: — 
Held,  that,  for  the  purpose  of  carrying  on  the 
business  of  the  company,  the  receiver  might, 
first,  create  a  valid  charge  on  property  com- 
prised in  the  debentures  to  have  priority  over  > 


the  charge  of  the  debenture-holders ;  and 
secondly,  pledge  the  personal  credit  of  the 
debenture-holders.  Robinson  Printing  Co,  v. 
"  Chic,''  Lim.,  74  L.  J.  Ch.  899;  [1906]  2  Ch. 
128;  93  L.  T.  262;  63  W.  R.  681;  12  Manson, 
314 ;  21  T.  L.  R.  446— Warrington,  J. 

Property  Abroad.]— A  receiver  is  not  put  in 
possession  of  foreign  property  by  the  mere  order 
of  an  English  Court ;  the  requirements  of  the 
law  of  the  country  where  the  property  is  situate 
must  also  be  complied  with.  Until  this  is 
done,  a  person  not  a  party  to  the  action  taking 
proceedings  in  the  foreign  country  is  not  guilty 
of  contempt  of  Court  either  on  the  ground  of 
interfering  with  the  receiver's  possession  or 
otherwise.  In  re  Maudslay,  Sons  d  Field; 
McCiidslay  v.  Matidslay,  Sons  d  Field,  69  L.  J. 
Ch.  347  ;  [1900]  1  Ch.  602— Cozens-Hardy,  J. 

Debenture-holders  of  a  company  having  ac- 
cording to  English  law  a  good  assignment  of  a 
French  debt  due  to  the  company,  but  accord- 
ing to  French  law  no  such  assignment,  cannot 
prevail  against  creditors  who  have  according  to 
French  law  a  good  inchoate  charge  or  assign- 
ment of  the  French  debt.    lb. 

Part  Ezereise  of  Borrowing  Powers.]— 

When  a  receiver  and  manager  in  a  deben- 
ture-holder's action  is  authorised  to  borrow 
to  a  fixed  amount — for  example,  700^ — and 
borrows  a  part — for  example,  600Z. — from  a  bank, 
which  he  afterwards  repays,  such  repayment 
does  not  exhaust  ^  tanto  the  borrowing  power 
—that  is,  reduce  it  to  200/.  Milward  v.  AviU, 
4  Manson,  403— Wright,  J. 

Bankruptcy  of  —  Trustee  Funds  in  Court — 
Insuffioionoy  of — Bight  to  Indemnity — Order 
of  Payment.]  —  In  the  case  of  the  bank- 
ruptcy of  the  receiver  and  manager  of  a  com- 
pany who  had  incurred  liabilities  in  carrying 
on  the  business  of  the  company,  where  the 
funds  in  Court  in  a  debenture-holders'  action 
proved  to  be  insufficient  to  discharge  the 
liabilities  of  the  Company, — Held,  that  after 
taxation  and  payment  of  the  costs  of  realisa- 
tion of  the  property  an  enquiry  should  be 
directed  whether  any  and  what  debts  and 
liabilities  had  been  properly  incurred  by  the 
receiver  which  were  stiU  outstanding,  and  that 
the  funds  should  be  dealt  with  in  the  order 
stated  by  Pearson,  J.,  in  Batten  v.  Wedgwood 
Coal  <B  Iron  Co.  (64  L.  J.  Ch.  686 ;  28  Ch.  D. 
317).  London  United  Breweries,  Lim.,  In  re  ; 
Smith  V.  The  Company,  76  L.  J.  Ch.  612 ;  [1907] 
2  Ch.  611 ;  97  L.  T.  641 ;  14  Manson,  260— 
Neville,  J. 

When  the  Court  has  appointed  a  receiver  and 
manager  who  has  incurred  liabilities  in  the 
proper  management  of  the  estate,  the  Court 
will  see  that  those  creditors  are  satisfied  either 
by  the  receiver  or,  in  case  he  should  be  bank- 
rupt, by  payments  out  of  the  fund  in  Court 
direct  to  the  creditors.    lb. 

Liberty  to  Prosecute  Aotion— Beoeiyer  Ordered 
to  Find  Soeurity  for  Costs  of  Appeal— Suooesfiftil 
Appeal— Payment  Out  of  Bocurity.]— On  March 
19,  1898,  an  action  was  commenced  in  the 
Queen's  Bench  Division  by  the  C.  Corporation, 
Lim.,  against  H.  &  Co.,  Lim.,  when  judgment 
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was  given  in  favoor  of  H.  &  Co.,  Lim.  On 
February  24, 1899,  in  an  action  on  behalf  of  the 
debenture-holders  against  the  C.  Corporation, 
Lim.,  a  receiver  was  appointed,  and  on  March  9, 
1899,  he  obtained  leave  to  prosecute  an  appeal 
in  the  above  action  against  H.  &  Co.,  Lim.  By 
order  of  the  Court  of  Appeal  the  receiver  was 
required  to  pay  the  sum  of  2002.  into  Court 
as  security  for  the  costs  of  the  appeal.  On 
July  13, 1899,  the  Court  of  Appeal  reversed  the 
decision  of  the  Queen*s  Bench  Division,  and 
ordered  the  200Z.  to  be  paid  out  to  the  receiver. 
On  appeal  to  the  House  of  Lords  the  judgment 
of  the  Queen's  Bench  Division  was  restored, 
and  the  C.  Corporation,  Lim.,  ordered  to  pay 
the  costs  of  the  proceedings  both  in  the  Courts 
below  and  in  the  House  of  Lords.  On  an 
application  by  H.  &  Co.,  Lim.  (being  debenture- 
holders  in  the  C.  Corporation,  Lim.),  in  the 
above  debenture-holders'  action  that  the  re- 
ceiver might  be  directed  to  pay  to  them  the 
200Z.  paid  out  to  him  by  order  of  the  Court  of 
Appeal  on  account  of  the  costs  ordered  to  be 
paid  to  them  under  the  above  order  of  the 
House  of  Lords, — Ueldt  that  the  application 
must  be  refused.  Griffiths  Cycle  Corparationt 
In  re,  85  L.  T.  776— C.A. 

Vnexeeuted  Contract  —  Liability  on.]  —  A 
limited  company  entered  into  a  contract  with 
the  defendants  to  supply  them  with  pit  props 
to  be  delivered  during  the  twelve  months  end- 
ing June  30,  1905.  The  company  became  in 
arrear  with  the  deliveries,  and  it  was  agreed 
that  the  time  should  be  extended  to  June  30, 
1906.  In  November,  1905,  the  plaintiff  was 
appointed  by  the  Court  receiver  and  manager  of 
the  Company  on  behalf  of  the  debenture-holders, 
and  notice  thereof  was  given  to  the  defendants. 
The  plaintiff  delivered  a  quantity  of  props  at 
various  times  in  pursuance  of  the  contract,  and 
then  gave  the  defendants  notice  that  he  could 
not  undertake  to  carry  out  their  contract 
with  the  company.  In  an  action  by  the 
plaintiff  to  recover  the  price  of  the  props  sup- 
plied by  him,  — Held,  that,  as  the  plaintiff 
delivered  the  props  under  the  contract  between 
the  company  and  the  defendants,  and  not  under 
a  new  contract  with  him,  he  did  so  as  assignee 
of  the  company,  and  he  could  only  recover 
subject  to  the  right  of  the  defendants  to  set  off 
any  claim  which  they  might  have  against  the 
company  arising  out  of  the  same  matter ;  and 
that  the  defendants  were  therefore  entitled  to 
set  off  as  against  the  plaintiff's  claim  the 
difference  between  the  contract  price  and  the 
market  price  of  the  props  not  delivered.  Forater 
V.  Nixon's  Navigatum  Co.,  23  T.  L.  R.  138— 
Channell,  J. 

And  as  to  receiver's  liability  for  goods  ordered, 
see  Pbingipal  and  AosiiT. 

Bemnnoration  —  Bemnnoration  at  Beeoivert 
and  Xanagon  and  at  Direetort.]— Two  directors 
of  a  company  who  had  been  appointed  by  the 
Court  receivers  and  managers  for  the  debenture- 
holders  were  allowed  to  prove  in  a  voluntary 
winding-up  for  their  remuneration  as  directors 
during  the  period  for  which  they  had  acted 
and  been  paid  as  such  receivers  and  managers. 
South-Western  of  Venesuela  Railway,  In  re,  71 
L.  J.  Ch.  407  ;  [1902]  1  Ch.  701 ;  86  L.  T.  821 ; 
60  W.  R.  300 ;  9  Manson,  193— Buckley,  J. 


(n)  Foreclosure, 

]>6aling  with  Property.]— The  working  out  of 
a  foreclosure  decree  in  the  absence  of  the  deben- 
ture-holders cannot  be  considered  a  dealing  by 
the  company  with  its  property  in  the  ordinary 
course  of  its  business.  Wallaise  v.  Evershed,  68 
L.  J.  Ch.  415 ;  [1899]  1  Ch.  891 ;  80  L.  T.  623  ; 
6  Manson,  351— Cozens-Hardy,  J. 

Partial- "Floating  Soeority."]— The  holders 
of  debentures  (subsequent  in  date  to  a  specific 
mortgage  on  a  company's  property)  which  con- 
stitute a  **  floating  charge  "  on  all  the  property 
of  the  company  are  necessary  parties  to  an 
action  for  foreclosure  of  the  mortgage,  even 
although  their  charge  has  not  yet  crystal- 
lised,   lb. 


(o)  Compromise  with  Company. 

"OompromiM  or  adjustment  of  any  olaim" — 
"Beloaie  of  property  charged  "—Extension  of 
Period  for  Bedemption- Ineroase  of  Debenture 
Stook— Power  of  Xi^ority  to  Bind  Minority.]- 
By  one  of  the  conditions  as  to  the  issue  of  the 
debenture  stock  of  a  company  it  was  provided 
that  a  meeting  of  the  holders  might,  by  a  reso- 
lution of  three-fourths,  agree  to  any  **  compro- 
mise or  adjustment  of  any  claim  "  by  the  holders 
against  the  company,  or  for  the  settlement  of 
any  question  in  dispute,  or  the  "  giving  of  time 
to  the  company  for  the  payment  of  any  principal 
or  interest  or  the  release  of  the  property  or  any 
portion  thereof  charged  to  secure  the  stock"; 
and  that  such  resolution  should  bind  all  the 
holders.  Debenture  stock  to  the  extent  of 
75,0002.  had  been  issued  by  the  company,  which 
was  redeemable  on  October  1, 1901.  The  direc- 
tors had  endeavoured  to  raise  funds  to  redeem 
the  stock,  but  the  negotiations  were  unsuccess- 
ful. The  company  therefore  was  not  in  a 
position  to  redeem  on  October  1, 1901,  and  the 
redemption  could  not  be  carried  out  without 
prejudicing  the  stockholders  themselves.  In 
these  circumstances  the  company  convened  a 
meeting  of  the  stockholders  under  the  above 
conditions,  at  which  two  resolutions  were  passed 
by  a  majority  present — one  extending  the  period 
for  redemption  of  the  stock  until  July  1,  1904, 
and  the  other  authorising  the  increase  of  the 
stock  up  to  100,0002.  by  the  issue  of  25,0002. 
further  stock  to  rank  pari  passu  with  the 
existing  stock: — Held,  thlat  the  condition  was 
not  limited  to  cases  where  disputes  had  arisen 
within  the  strict  meaning  of  that  term,  but  was 
applicable  to  a  case  where  difficulties  had  to  be 
met;  and  that,  therefore,  under  the  circum- 
stances the  majority  of  the  debenture  stock- 
holders acting  honestly  and  bona  fide,  and  with 
a  view  to  the  preservation  and  improvement  of 
their  security,  nad  power  to  bind  the  minority 
under  the  language  of  the  condition  when  pass- 
ing  the  resolutions.  Walker  v.  Elmore's  Oerman 
Metal  Co.,  85  L.  T.  767— C.A. 


15.  Actions  by  and  against. 

Aetion  Ponding  against  Oompany  for  Damagos 
— Bopodiation  of  daim  by  Liquidator— Adopoon 
of  Defines— Jndgmont  flor  Plaintiff  with  Coots— 
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Liability  of  Afiets  tor  Costs  in  Toll.]— Where 
the  liquidator  of  a  company  in  voluntary  liquida- 
tion repudiates  a  clidm  for  damages  for  which 
an  action  is  pending  or  is  hrought  against  the 
company  and  defends  the  action,  and  the 
plaintiff  obtains  judgment  with  costs,  the  liqui- 
dator must  pay  the  costs  in  full  out  of  the 
assets.  Thurso  New  Oas  Co.,  In  re  (42  Ch.  D. 
486),  distinguished.  Wenborn  d  Co.,  In  re, 
74  L.  J.  Ch.  283 ;  [1905]  1  Ch.  418 ;  92  L.  T.  228 ; 
68  W.  R.  832 ;  12  Manson,  46 ;  21  T.  L.  R.  229 
— Buckley,  J. 

The  liquidator's  proper  course  would  have 
been  to  apply  to  stay  the  action,  when  the 
Court,  if  allowing  it  to  go  on,  might  have 
done  so  on  terms  that  the  plaintiff  should, 
if  successful,  add  his  costs  to  the  damages 
recovered.    16. 

Costs— Aotion  by  Company  before  Commenee- 
ment  of  Winding-np — Continuanee  by  Liquidator 
— Judgment  Beeovered  against  Company  with 
Costs.] — Where  prior  to  the  commencement  of 
winding-up  a  company  has  commenced  an 
action,  and  subsequently  thereto  the  liquidators 
obtain  the  leave  of  the  Court  to  continue  the 
action,  but  the  defendant  obtains  judgment  in 
the  action  against  the  company  with  costs,  the 
principle  laid  down  in  Boyntcn  v.  Boynion 
(4  App.  Cas.  783)  applies,  and  the  defendant 
is  entitled  to  be  paid  in  full  out  of  the  assets 
of  the  company,  not  only  his  costs  incurred 
after  the  commencement  of  the  winding-up, 
but  also  those  incurred  between  the  commence- 
ment of  the  action  and  the  commencement 
of  the  winding-up.  London  Drapery  Stores, 
In  re,  67  L.  J.  Ch.  690;  [1898]  2  Ch.  684; 
79  L.  T.  692;  47  W.  R.  118;  5  Manson,  338— 
Wright,  J. 

Secnxity  for  Costs  —  Plaintiff  —  *'  Snffieient 
Seenrity."] — The  security  for  costs  required  to 
be  given  by  a  plaintiff  company,  imder  sec- 
tion 69  of  the  Companies  Act,  1862,  must,  as 
that  section  provides,  be  "  sufficient " — ^neither 
illusory  nor  oppressive — having  regard  to  the 
probaUe  costs  likely  to  be  incurred  by  the  de- 
fendant. Dominion  Brewery  v.  Foster,  77  L.  T. 
507— C.A. 

Appeal  by  Defendant  Limited  Company.] — 

A  limited  company  against  which  an  action  has 
been  brought  does  not  by  appealing  become  a 
plaintiff  within  the  meaning  of  section  69  of 
the  Companies  Act,  1862,  so  as  to  be  required 
to  give  security  for  costs.  SincUiir  v.  Glasgow 
and  London  Contract  Corporation,  6  F.  818— 
Ct.  of  Sess. 

On  Appeal.] — In  opposing  an  appeal  from 

the  decision  in  an  action  in  which  a  company 
has  succeeded,  the  company  is  not  '*  plaint^  or 
pursuer'*  within  the  meaning  of  section  69  of 
the  Companies  Act,  1862,  so  as  to  be  required 
to  give  security  for  costs.  Star  Fire  and 
Burglary  Insurance  Co.  v.  Davidson,  4  F.  997 
— Ct.  of  Sess. 

Garnishee  Order  against  Company— Aotion  on 
—Order  XIV.]— Under  Order  XLII.  rule  24 
orders  as  well  as  judgments  can  be  enforced 
by  action ;  therefore  a  judgment  creditor,  who 
has  obtained  a  garnishee  order  absolute  direct- 
ing garnishees  to  pay  to  him  a  debt  due  by 


them  to  the  judgment  debtor,  can,  if  unable  to 
obtain  payment  by  execution,  bring  an  action 
against  them  for  the  money  due.  Pritchett  v. 
English  and  Colonial  Syndicate,  68  L.  J.  Q.B. 
801;  [1899]  2  Q.B.  428;  81  L.T.206;  47  W.  R. 
677— CJ^. 

'*  Prooeeding  against  the  eompany."]— Where 
a  company  is  being  wound  up  under  the  direc- 
tion of  the  Court,  an  appeal  to  the  House  of 
Lords  in  which  the  company  is  respondent, 
brought  in  an  aotion  in  which  the  company  was 
originally  plaintiff,  is  not  a  '*  proceeding  against 
the  company"  within  section  87  of  the  Com- 

,  panics  Act,   1862.    Humber  v.   John  Griffiths 

I  CycU  Co,,  85  L.  T.  141— H.L.  (E.) 

Senrioe  of  Sommons— Qffenoe  Punishable  8om- 
marily.] — Service  of  a  summons  upon  a  limited 
joint-stock  company  for  an  offence  punishable 
summarily  must  be  effected  at  their  registered 
office  in  accordance  with  the  terms  of  section 
62  of  the  Companies  Act,  1862.  Pearks  v. 
Richardson,  71  L.  J.  K.B.  18;  [1902]  1  K.B. 
91 ;  86  L.  T.  616;  60  W.  R.  286;  66  J.  P.  119; 
20  Cox  C.C.  96— D. 

Aetion  by  Shareholder  against  Bailway  Com- 
pany and  Third  Party  for  undue  PrefBrenoe.]— 
See  Arulerson  v.  Midland  Railway,  ante, 
Cabbibrs. 

Debenture-holders'  Aotions.]— j9e«  col.  433. 

Petition  in  Bankmptoy— Oilieer.]— S^  Bank- 

BUPTCy. 


16.  Stbikinq  Name  off  Registeb. 

Beftinot  Company— Hegleet  to  Hake  Betnms 
—Striking  Hame  off  Begister— Application  to 
Court  to  Bestore  Hame.]— Where  a  company 
neglects  to  send  to  the  Registrar  of  Joint-Stock 
Companies  the  annual  return  required  by 
section  26  of  the  Companies  Act,  1862,  as 
amended  bv  section  19  of  the  Companies  Act, 
1900,  and  the  Registrar  strikes  the  name  of  the 
company  off  the  register  under  section  7,  sub- 
section 4  of  the  Companies  Act,  1880,  as  a 
defunct  company,  the  Court,  upon  an  applica- 
tion under  section  7,  sub-section  5  of  the  Act 
of  1880  to  restore  the  name  to  the  register,  has 
no  power  to  impose  a  penalty  as  a  condition  of 
restoring  the  name.  By  section  7,  sub-section 
4  of  the  Act  of  1880  the  effect  of  striking  the 
name  of  a  company  off  the  register  is  to  dis- 
solve the  companv,  but  the  personal  liability  of 
its  officers  for  tne  engagements  made  as  its 
agents  is  preserved,  and  the  mere  restoring  of 
the  name  to  the  register  does  not  relieve  them 
from  that  liability.  To  relieve  them  from  lia- 
bility the  Court  must  make  an  order  under 
section  7,  sub-section  6.  Brown,  Bayley*s  Steel 
Works,  In  re,  21  T.  L.  R.  374^Buckley,  J. 

Bestoration  of  Name  of  Company  to  Begister.] 
— In  September,  1900,  a  limited  company  was 
struck  off  the  Register  of  Joint-Stock  Com- 
panies on  the  ground  that  it  had  not  filed  the 
proper  returns  with  the  registrar.  At  this  date 
the  company  held  an  asset  of  the  value  of 
2,0001.  which  it  was  about  to  sell,  but  in  con- 
sequence of  being  struck  off  the  register  it  was 
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unable  to  do  so.  In  December,  1901,  a  con- 
tributory and  director  of  the  company  presented 
a  petition  to  the  Court  under  section  7,  sub- 
section 5  of  the  Companies  Act,  1880,  as 
amended  by  section  26,  sub-section  2,  of  the 
Companies  Act,  1900,  for  an  order  for  the  resto- 
ration of  the  company*s  name  to  the  register 
on  the  ground  that  it  would  be  just  to  do  so,  as 
otherwise  the  company's  assets  would  fall  to 
the  Crown  as  botia  vacantia.  The  Court 
granted  the  prayer  of  the  petition,  but  ordained 
the  returns  to  be  transmitted  to  and  received 
by  the  Registrar — the  costs  in  the  proceedings 
incurred  by  the  Registrar  of  Joint-Stock  Com- 
panies to  form  a  first  charge  on  the  assets  of 
the  company.  Eealy^  Petitioner,  6  F.  644:— Ct. 
of  Sess. 


17.  Rbconbtruction. 

Premium  Payable  on  SharM  on  *' winding-up 
for  the  pnrpote  of  roeonstmetion  or  amiO^- 
mation."] — **  Reconstruction  "  is  a  commercial, 
not  a  legal  term.  It  means  carrying  on  the 
same  business  by  substantially  the  same  persons, 
but  in  an  altered  form.  A  mere  sale  is  not  a 
reconstruction.  "  Amalgamation "  means  a 
blending  of  two  undertakings — for  instance, 
by  a  transference  of  the  undertakings  of  two 
companies  to  a  third  company,  or  by  one  com- 
pany admitting  as  shareholders  the  share- 
holders of  another  company.  South  African 
Supply  and  Cold  Storage  Co.,  In  re;  Wild  v. 
South  African  Supply  and  Cold  Storage  Co., 
73  L.  J.  Ch.  667;  [1904]  2  Ch.  268;  91  L.  T. 
447 ;  62  W.  R.  649;  12  Manson,  76— Buckley,  J. 

The  preference  shareholders  and  debenture- 
stockholders  of  the  A  company  were  to  be 
respectively  entitled  under  the  company's 
articles  and  a  debenture  deed  to  a  premium 
in  the  event  of  the  company  being  voluntarily 
wound  up  **  for  the  purpose  of  reconstruction  or 
amalgamation."  The  preference  shareholders 
and  debenture-stockholders  of  the  6  company 
were  similarly  entitled.  The  A  and  B  com- 
panies were  voluntarily  wound  up  after  a  series 
of  complicated  transactions  had  taken  place 
between  them,  and  two  other  companies,  the  C 
and  D  companies,  which  continued  their  busi- 
ness : — Held,  as  a  result  of  these  transactions, 
that  the  A  and  B  companies  had  been  wound 
up  "  for  the  purpose  of  reconstruction  or  amal- 
gamation,'* and  that  the  preference  shareholders 
and  debenture-stockholders  of  each  company 
were  entitled  to  the  premium  reserved  under 
the  articles  and  trust  deeds  of  the  two  com- 
panies,   lb. 

«( Amalgamation  '* — Sale — Consideration— Dis- 
tribution—Severable  Oontraot.]— There  is  no 
very  precise  meaning  in  law  to  be  given  to  the 
word  "amalgamate"  in  the  memorandum  of 
association  of  a  company,  but  semble  the  sale 
by  one  company  to  another,  in  consideration  of 
shares  in  the  purchasing  company,  of  all  the 
vendor  company's  assets,  except  certain  shares 
in  the  purchasing  companv  held  by  the  vendor 
company,  is  authorised  by  a  clause  in  the 
memorandum  of  association  of  the  vendor  com- 
pany allowing  the  company  to  "  amalgamate  " 
with  another  companv.  In  an  agreement  for 
such  a  sale  a  provision  for  distributing  the 
shares  received  as  consideration  amongst  the 


members  of  the  vendor  company  can  upon  a 
question  of  legality  be  severed  from  the  agree- 
ment for  sale.  Wall  v.  London  and  Northern 
Assete  Corporation  {No.  1),  67  L.  J.  Ch.  596 ; 
[1898]  2  Ch.  469;  79  L.  T.  249 ;  47  W.  R.  219 
— C.A. 

Hew  Oompany  not  in  Ezistenoe.]— The  Court 

^  can  sanction  a  scheme  of  reconstruction  and 
arrangement  providing  for  the  transfer  to  an 
intended  new  company  of  the  assets  of  the  old 

I  company  before  the  new  company  is  actuiJly 
incorporated,  as  well  under  section  161  of  the 
Companies  Act,  1862,  as  under  section  2  of  the 

;  Joint-Stock  Companies  Arrangement  Act,  1870. 

I  Canning  Jarrah  Timber  Co.,  In  re,  69  L.  J.  Ch. 
416 ;  [1900]  1  Ch.  708 ;  82  L.  T.  409 ;  7  Manson, 

;  439— C.A. 

{  Underwriting  Agreement— Dissentient  Share- 
'  holders.]— The  Court  will  be  very  slow  to 
sanction  in  a  scheme  of  reconstruction  an 
arrangement  which  involves  the  payment  of  a 
commission  for  underwriting  the  shares  in  the 
new  company  out  of  the  assets  of  the  old  com- 
pany.   /6. 

The  Court  will  not  sanction  a  scheme  of  re- 

I  construction  and  arrangement  which  deprives 

dissentient  shareholders  in  the  old  company  of 

the  right  to  have  their  shares  valued  byarbitra- 

I  tion  conferred  by  section  161  of  the  Companies 

Act,  1862.    76. 


(a)  Sale  under  Memorandum  of  Association. 

Ultra  Vires.] — It  is  competent  to  a  company  by 
its  memorandum  of  association  to  exclude  the 
operation  of  section  161  of  the  Companies  Act, 
1862,  in  the  event  of  a  sale  by  the  company  of  its 
undertaking  to  another  company,  part  of  the 
consideration  for  such  sale  being  shares  in  the 
purchasing  company,  notwithstanding  that  the 
resolutions  for  sale  and  voluntary  winding-up 
are  contemporaneous  and  that  stipulations  in 
the  agreement  for  sale  can  only  be  thoroughly 
carried  out  in  the  winding-up.  Cotton  v.  Im- 
perial dc.  Agency  Corporation  (61  L.  J.  Ch.  684  ; 
[1892]  8  Ch.  464)  foUowed  and  extended. 
Doughty  v.  Lomagunda  Reefs,  Lim.,  71  L.  J. 
Ch.  888 ;  [1902]  2  Ch.  837— Buckley,  J.  De- 
cision of  Buckley,  J.  (71  L.  J.  Ch.  888;  [1902] 
2  Ch.  887),  affirmed  on  the  ground  of  non-joinder 
of  parties,  72  L.  J.  Ch.  331 ;  [1903]  1  Ch.  673— 
C.A.  Disapproved,  Bisgood  v.  Henderson's 
Transvaal  Estates,  Lim.,  43  L.  J.  N.C.  226. 

Sale  for  Partly  Paid  Shares.]— Under  a  clause 
in  a  memorandum  of  association  stating  one 
of  the  objects  of  the  company  to  be  **  to  sell 
the  undertaking  of  the  company  ...  for  a 
consideration  consisting  in  whole  or  in  part  of 
.  .  .  shares  ...  of  any  other  company  .  .  .** 
— Held,  that  the  company  could  seU  for  partly 
paid  shares.  City  and  County  Investment  Co., 
In  re  (49  L.  J.  Ch.  196;  13  Ch.  D.  476)  applied. 
Mas(m  V.  Motor  Traction  Co.,  74  L.  J.  Ch.  273  ; 
[1905]  1  Ch.  419 ;  92  L.  T.  234 ;  12  Manson,  31 ; 
21  T.  L.  B.  238— Buckley,  J. 

A  sale  as  above  was  part  of  a  scheme  of 

reconstruction  under  which  it  was  proposed  to 

distribute  the  partly  paid  shares  among  the 

I  (fully  paid)  shareholders  of  the  selling  company. 
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Quare,  whether  the  distribution  would  be  ultra  { 
vires,    lb,  : 

ProTiiion  for  Biitribution  of  Afiots  and  Sale 
of  Sharti  of  Disientient  Xembers.]— A  com-  i 
pany  which  had  power  under  its  memorandum 
of  association  to  sell  its  undertaking  and 
to  accept  in  payment  for  the  same  shares  of 
any  other  company,  whether  wholly  or  partly 
paid  up,  entered  into  an  agreement  for  a  sale  of 
its  undertaking  to  a  new  company,  part  of  the 
consideration  being  shares  in  the  new  company 
of  bs.  with  4s.  credited  as  paid  up.  A  clause  of  the 
agreement  provided  that  if  the  selling  company 
should  go  into  liquidation  and  distribute  the 
shares  forming  part  of  the  consideration 
amongst  its  members,  all  shares  not  accepted 
by  members  within  twenty-one  days  should  be 
sold  and  applied  in  payment  of  debts  and  lia- 
bilities of  the  selling  company  in  relief  of  the  ob- 
ligation of  the  new  company  under  the  agree- 
ment:— Held^  that  the  agreement  was  not  justi- 
fied by  the  memorandum  of  association  and  was 
ultra  tTtres,  for  the  selling  com]^any  had  no  power 
to  contract  that  upon  a  liquidation  the  assets 
should  be  divided  amongst  its  shareholders,  or 
that  if  a  shareholder  did  not  choose  to  undertake 
the  liability  imder  the  shares  in  the  new  company 
his  shares  should  be  forfeited.  Manners  v.  Si. 
David's  Gold  and  Copper  Mines,  78  L.  J.  Ch. 
764 ;  [1904]  2  Ch.  698 ;  91 L.  T.  277  ;  11  Manson, 
425  ;  20  T.  L.  R.  729— C.A. 

VnoUdmed  Sharoi  to  be  Sold  and  Prooeedi  Dis- 
trilmted— Sharos  of  Dissentient  Shareholders— 
Botnm  of— Bateable  Proportion  of  Prooeedi  of 
Sale.] — A  company  which  had  power  under  its 
memorandum  of  association  to  sell  its  under- 
taking for  shares  of  any  other  company  having 
objects  altogether  or  in  part  similar,  before 
going  into  liquidation,  passed  a  resolution 
approving  a  draft  agreement  for  a  sale  of  its 
undertaking  to  a  new  company  for  the  same 
number  of  shares  as  those  issued  in  the  old 
company,  but  subject  to  a  liability  per  share. 
A  clause  of  the  agreement  provided  that 
within  a  fixed  time  after  the  winding-up  the 
liquidator  should  require  members  to  claim  for 
allotment  in  the  new  company  within  a  speci- 
fied time,  and  as  regards  such  shares  as  were 
not  claimed  accordingly  should  "use  his  best 
endeavours  to  sell  the  same  for  what  they 
would  fetch,"  the  proceeds  of  sale,  after  paying 
expenses,  to  be  "  distributed  rateably  among 
the  members  who,  if  they  had  claimed,  would 
have  been  entitled  to  such  shares  in  accordance 
with  their  rights  and  interests": — Held,  that 
the  proposed  scheme  was  not  justified  by  the 
memorandum  of  association,  and  was  ultra  vires, 
as  it  constituted  such  a  forfeiture  of  the  shares  i 
of  dissentient  members  in  a  going  concern  as  | 
was  not  contemplated  in  their  contract  with 
the  company,  and  none  the  less  because  there 
was  a  provision  for  a  rateable  distribution  of 
the  proceeds  of  sale  by  the  liquidator.  Manners 
V.  St.  David's  Gold  and  Copper  Mines  (73  L.  J. 
Ch.  764;  [1904]  2  Ch.  693)  foUowed.  Bisgood 
V.  NiU  Valley  Co.,  76  L.  J.  Ch.  379  ;  [1906]  I 
ICh.  747;  94L.T.304;  54W.R.397;  13 Man- ' 
son,  126 ;  22  T.  L.  R.  317— Kekewich,  J.  I 

Shares  not  Aeoepted  to  be  Sold  and  Prooeeds  i 

Bistribntod.]  —  A  company  was  incorporated  | 
with  a  capital  of  140,0002.  in  11,  shares,  which  i 
were  issued  and  fully  paid.  The  memorandum  | 
of  association  provided  that  the  objects  of  the  | 


company  were,  inter  alia,  "to  sell  ...  the 
undertaking  ...  of  the  company  ...  for  such 
consideration  as'  the  company  may  think  fit, 
and  in  particular  for  any  shares,  fuUy  or  partly 
paid  up  ...  of  any  other  company,  and  to 
divide  such  part  or  parts,  as  may  be  deter- 
mined by  the  company,  of  the  purchase  money, 
whether  in  cash,  shares,  or  other  equivalent 
.  .  .  amongst  the  members  of  the  company,  by 
way  of  dividend  or  bonus  in  proportion  to  their 
shares  .  •  .  and  the  powers  contained  in  this 
.  .  .  sub-section  shall  be  exercisable,  whether 
in  view  of  a  winding-up  of  the  company  or 
not " ;  and  "  to  distribute  any  of  the  assets  of 
the  company  amongst  the  members  in  specie, 
or  otherwise.  .  .  ."  The  company  agreed  to 
sell  their  undertaking  to  another  company  in 
consideration — first,  of  payment  of  debts  and 
liabilities;  secondly,  of  pa3mient  of  costs  of 
winding-up  if  resolved  upon  within  six  months ; 
and  thirdly,  of  140,000  shares  of  5s.  each  of  the 
purchasing  company  credited  with  3s.  6d.  paid 
up,  the  vendor  company  or  its  nominees  within 
a  limited  time  to  apply  for  and  accept  an 
allotment  of  the  shares,  and,  in  default,  the 
shares  unapplied  for  to  be  at  the  disposal  of 
the  purchasing  company.  Subsequently  reso- 
lutions were  passed  for  voluntarily  winding  up 
the  vendor  company  and  authorising  the 
liquidator  to  offer  the  shares  of  the  new  com- 
pany receivable  under  the  agreement  for  dis- 
tribution amongst  the  members  of  the  old 
company  at  the  rate  of  one  new  share  for  each 
old  share,  and  in  the  event  of  any  members  not 
accepting  their  due  proportion  of  shares  within 
a  limited  time  the  liquidator  was  to  use  his 
best  endeavours  to  sell  the  shares  not  accepted 
upon  the  best  terms  obtainable,  and  to  hold 
the  proceeds  upon  trust  for  distribution  among 
the  non-accepting  members: — Held,  that  the 
agreement  and  proposed  distribution  of  shares 
were  not  ultra  vires.  Burdett-Coutts  v.  True 
Blue  (Han7ian's)\Oold  Mine,  Lim.  (68  L.  J.  Ch. 
692;  [1899]  2  Ch.  616),  followed.  Manners  v. 
St.  David's  Gold  and  Copper  Mitres,  Lim. 
(73  L.  J.  Ch.  764;  [1904]  2  Ch.  693),  and 
Bisgood  v.  Nile  Valley  Co.  (76  L.  J.  Ch.  379; 
[1906]  1  Ch.  747)  distinguished.  Fuller  v.  White 
Feather  Reward,  Lim,,  76  L.  J.  Ch.  393 ;  [1906] 
1  Ch.  823;  96  L.  T.  404;  13  Manson,  136; 
22  T.  L.  R.  400— Warrington  J. 


(b)  Sale  and    Transfer   op  Assets    under 
Section  161. 

Artiole  Ezolnding  Arbitration.]  —  Where  a 
company  has  adopted  a  scheme  of  recon- 
struction and  sale  under  section  161  of  the 
Companies  Act,  1862,  the  right  of  a  dissentient 
shareholder  to  have  the  price  to  be  paid  for  the 
purchase  of  his  interest  determined  by  arbi- 
tration under  section  162  will  not  be  ousted  by 
an  article  of  association  of  the  company  pro- 
viding some  other  means  of  fixing  the  price  for 
the  purchase  of  his  interest.  An  artiole  of 
association  is  not  such  an  agreement  as  is  re- 
ferred to  in  section  162,  which  must  be  an 
agreement  between  the  company  or  its  liquida- 
tor on  one  side  and  the  dissentient  shareholder 
on  the  other.  Baring-Gould  and  Sharpington 
Combined  Pick  and  Shovel  Syndicate,  In  re,  68 
L.  J.  Ch.  429;  [1899]  2  Ch.  80;  80  L.  T.  739; 
47  W.  R.  664— C.A. 

AppUoation  for  Hew  Shares   by  Old   Share- 
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holden— limited  Tune— Sulfas  Shares  to  be  at 
Dispoeal  of  Hew  Oonpany— Sharekolden  Olaim- 
iag  oat  of  Time.] — A  scheme  of  reconstruction 
under  section  161  of  the  Companies  Act,  1862, 
which  as  part  of  the  consideration  for  the  trans- 
fer of  the  assets  of  an  old  company  in  liquida- 
tion to  a  new  purchasing  company  gives  to  the 
shareholders  of  the  old  company  a  right  to  apply 
for  shares  in  the  new  company  within  a  limited 
time,  is  not  ultra  vires  hecause  it  provides  that 
shares  which  dissentient  members  of  the  old 
company  would  have  been  entitled  to  claim  but 
for  their  dissent,  and  shares  which  other 
members  of  the  old  company  would  have  been 
entitled  to  claim  if  they  had  sent  in  their  appli- 
cations within  the  time  limited,  shall  in  effect 
be  at  the  disposal  of  the  new  company.  Obser- 
vations of  Lord  Esheb,  M.R.,  m  Nicholl  v. 
Eberhardi  Mining  Co,  (69  L.  J.  Ch.  103),  dis- 
sented from.  Burdett-CotUts  v.  True  Blue 
(Hannan's)  Gold  Mine,  68  L.  J.  Ch.  692; 
[1899]  2  Ch.  616;  81  L.  T.  29;  48  W.  R.  1; 
7  Manson,  85— C.A. 

(c)  Joint-Stock  Companies  Abbanobment  Act, 

1870,  CNDEB. 

Soheme  of  Arranffoment — Approval  by  Oredi- 
ton — Dissentient  ffaarebolders.]— A  scheme  of 
arrangement  for  the  reconstruction  of  a  com- 
pany, after  providing  for  the  claims  of  the 
debenture-holders  and  other  creditors  of  the 
company,  gave  options  to  holders  of  preference 
and  ordinary  shares  respectively  to  take  shares 
in  the  new  company  credited  as  partly  paid  up 
in  proportion  to  their  holdings  in  the  old  com- 
panv.  There  was  evidence  to  the  effect  that 
if  the  assets  were  immediately  realised  there 
would  be  no  balance  available  for  meeting  the 
claims  of  ordinary  shareholders.  At  separate 
meetings  of  debenture-holders,  creditors,  and 
preference  shareholders,  three-fourths  majorities 
in  favour  of  the  scheme  had  been  obtained,  but 
at  the  meeting  of  ordinary  shareholders  such  a 
majority  was  not  obtained: — Held,  that,  not- 
withstanding that  the  scheme  had  not  the 
approval  of  a  three-fourths  majority  of  the 
ordinary  shareholders,  the  Court  had  power  to 
sanction  it  as  regards  the  creditors  by  virtue 
of  the  Joint-Stock  Companies  Arrangement  Act, 
1870,  s.  2 ;  and  as  regards  the  preference  share- 
holders by  virtue  of  the  Companies  Act,  1900, 
s.  24.  Tea  Corporation,  In  re ;  Sorsbie  v.  Tea 
Corporation,  73  L.  J.  Ch.  57;  [1904]  1  Ch.  12; 
89  L.  T.  516;  52  W.  R.  177;  U  Manson,  34; 
20  T.  L.  R.  57— C.A. 

Company  Segisterod  in  England  but  Carrying 
on  Business  in  a  Colony— Colonial  Creditor.] 
— Neither  the  Joint-Stock  Companies  Arrange- 
ment Act  of  1870,  nor  the  other  Companies 
Acts  together  with  which  it  must  be  read 
and  construed,  extend  to  the  colonies,  or  are 
intended  to  bind  the  colonial  Courts.  Pro- 
ceedings in  an  English  Court  under  those  Acts 
cannot  therefore  be  pleaded  in  a  colony  as  a 
defence  to  an  action  by  a  colonial  creditor.  New 
Zealand  Loan  and  Mercantile  Agency  Co,  v. 
Morrison,  67  L.  J.  P.C.  10;  [1898]  A.C.  349;  77 
L.  T.  603 ;  46  W.  R.  239 ;  5  Manson,  171— P.C. 

Amalgamation  Agreement— Ultra  Vires.]— 
An  agreement  between  the  Greenwich  Pier  Co. 
and  a  waterman's  society  which  owned  a  float- 
ing  pier  at   Greenwich,  by  which   the   pier 


company  agreed  to  compensate  the  waterman's 
society  for  the  abandonment  of  their  pier  by 
paying  to  them  a  part  of  the  net  profits  of  the 
company's  pier,  was  held  ultra  vires  of  the  pier 
company.  Greenwich  Pier  Co.  v.  Thames  Con- 
servators, 21  T.  L.  R.  669— Buckley,  J. 

Underwriters— Commission— Payment  of  Cash 
in  Consideration  ef  Underwriters  Agreeing  to 
Aeoept  Allotment  of  Shares— *< Ultra  Vires''— 
Ii^onetion.]— In  October,  1898,  the  N.  A.  Com- 
pany  was  incorporated  under  the  Companies 
Acts  with  a  nommal  capital  of  250,0002.  divided 
into  250,000  shares  of  1/.  each,  of  which  205,014 
had  been  issued.  By  an  agreement  dated  in 
July,  1902,  and  made  between  the  N.  A.  Co. 
and  certain  guarantors,  it  was  provided  that  a 
sale  of  the  undertaking,  business,  and  assets  of 
the  N.  A.  Co.  should  be  made  to  the  guarantors. 
The  guarantors  undertook  to  form  a  new  com- 
pany, to  repurchase  the  subject-matter  of  the 
sale  on  the  terms  provided  in  a  draft  agreement 
scheduled  to  the  first  agreement.  As  part  of 
the  consideration  for  the  sale  the  guarantors 
undertook  to  procure  that  the  new  company 
would  allot  such  number  of  its  shares,  to  be  of 
the  value  of  11.  credited  with  the  sum  of  129. 
per  share  as  paid  up  thereon,  but  not  exceeding; 
on  the  whole  205,014  shares,  as  the  N.  A.  Co. 
should  require,  to  satisfy  all  liabilities  of  that 
company,  mcluding  costs  of  a  proposed  liquida- 
tion. The  shareholders  of  the  N.  A.  Co.  were 
to  have  an  option  of  taking  a  11.  share  in  the 
new  company,  with  a  liability  on  it  of  8s.  for 
every  share  in  the  N.  A.  Co.  The  scheduled 
agreement  fixed  the  price  to  be  paid  by  the 
new  company  to  the  guarantors  at  205,014  12. 
shares,  with  12s.  paid  up,  out  of  a  total  of 
250,000  of  such  snares,  and  a  payment  of 
12,3002.  in  cash.  The  guarantors  agreed  to 
accept  an  allotment  of  such  number  of  the 
205,014  shares  credited  with  129.  per  share  paid 
up  thereon,  as  should  not  be  required  to  satisfy 
the  requirements  of  the  N.  A.  Co.  or  the  liqui- 
dator thereof.  Subsequently  the  new  company 
was  duly  incorporated  as  provided  by  the  agree- 
ment. The  plaintiff  was  the  registered  holder 
of  1,000  shares,  each  fully  paid,  in  the  N.  A.  Co. 
He  contended  that  the  provision  for  the  cash 
payment  of  12,3002.  was,  in  effect,  a  provision 
for  payment  of  oonmiission  by  the  new  com- 
pany, and  was  contrary  to  the  enactment  con- 
tained in  section  8  of  the  Companies  Act,  1900 ; 
and  that  it  invalidated  the  whole  agreement  of 
July,  1902:— Held,  that  the  payment  of  the 
12,3002.  came  within  section  8,  sub-section  2  of 
the  Act  of  1900,  and  did  not  fall  within  sub- 
section 1,  it  being  a  payment  by  way  of  com- 
mission for  underwriting  to  the  guarantors  in 
consideration  of  their  agreeing  to  take  up  as 
many  of  the  shares  allotted  t  to  the  liquidator  of 
the  N.  A.  Co.  as  the  members  thereof  declined 
to  accept ;  and  that  this  was  not  a  profit  on  a 
re-sale,  the  transaction  not  really  being  in  the 
nature  of  a  re-sale.  Held,  therefore,  that  there 
must  be  a  declaration  that  the  proposed  parent 
was  prohibited  by  sub-section  2,  but  without 
prejudice  to  such  right  (if  any)  as  the  new 
company  might  have  to  claim  the  benefit  of 
sub-section  1,  and  a  perpetual  injunction  upon 
the  footing  of  that  declaration,  but  so  as  not  to 
prevent  any  payment  if  and  so  far  as  it  oould 
be  made  under  sub-section  1.  Booth  v.  New 
Afrikander  Gold-Mining  Co.,  87  L.  T.  509— 
O.A. 
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Ba«o]iftnietu»n— Xxekange  of  SharM— Saae- 
ti«a  of  Owxt.^—See  Exbcutob  Ain>  ADMnas- 
tratob;  Trust  and  Trustee. 


18.  Winding-up. 

Jiiiiadiotion— Friendlj  Sodety— Unregiatered 
Oompuj.] — The  Ck>urt  has  jurisdiction  under 
section  199  of  the  Companies  Act,  1862,  to  wind 
up  compolsorily,  as  an  unregistered  company,  a 
society  registered  under  the  Friendly  Societies 
Acts  but  not  registered  under  the  Companies 
Act,  1862.  The  fact  that  such  a  society  has 
passed  a  lesolution  to  dissolve,  and  is  actually 
m  process  of  dissolution,  does  not  prevent  a 
creditor  from  obtaining  an  order  for  winding  up 
the  society.  Irish  Mercantile  Loan  Society ,  In 
re,  [1907]  1  Ir.  R.  98— M.R. 

Unxegistered  Company— Company  Incor- 
porated Abroad,  bat  haTing  Office  in  England.]— 
A  foreign  company,  which  is  incorporated  under 
the  laws  of  a  foreign  State,  but  which  has  an 
office  and  assets  in  England,  can  be  wound  up 
in  this  ooTintry  under  section  199  of  the  Com- 
panies Act,  1862.  Syria  Ottoman  Railway  Co., 
In  re,  20  T.  L.  R.  217— Byrne,  J. 

Company  Incorporated  under  Special  Act.] 

—The  Court  has  jurisdiction,  upon  the  petition 
of  a  judgment  creditor,  to  make  a  winding-up 
order  against  a  company  incorporated  under  a 
special  Act  for  supplying  water  to  a  district. 
Barton-upon-Humber  and  District  Water  Co., 
In  re  (58  L.  J.  Ch.  613;  42  Ch.  D.  685),  and 
Portsmouth  dc.  Tramways  Co.,  In  re  (61  L.  J. 
Ch.  462 ;  [1892]  2  Ch.  862),  followed.  St.  Neots 
WaUr  Co.,  In  re  (No.  2),  22  T.  L.  R.  478— 
Buckley,  J. 

Building  Society  Formed  in  Porsnanoc  of 

Statute  Subsequently  Bcpealed.]  -In  a  petition 
by  a  creditor  for  the  winding  up,  under  section 
199  of  the  Companies  Act,  1862,  of  a  building 
society  (unincorporated  and  not  registered  under 
the  Act)  consisting  of  more  than  twenty  per- 
sons, and  established  and  certified  in  1873  under 
the  Building  Societies  Act,  1836,  the  Court 
made  a  winding-up  order,  holding  that  the 
society,  having  been  in  1873  formed  in  pursu- 
ance of  the  Building  Societies  Act,  1836,  did 
not  &J1  within  the  class  of  companies  for- 
bidden by  section  4  of  the  Companies  Act,  1862, 
and  that  in  virtue  of  section  38  of  the  Interpre- 
tation Act,  1889,  the  repeal  of  the  Act  of  1886 
by  the  Building  Societies  Act,  1894,  did  not 
afiect  rights  or  liabilities  acquired  or  incurred 
by  the  society  under  the  repealed  Act.  Smith's 
Trustees  v.  Irvine  and  Fullarton  Building 
Society,  6  F.  99— Ct.  of  Sees. 

BnUding  Society  Certified  after  1868  and 

not  Bcgif  tered  after  1874— Vnantliorifed  Associa- 
tion—Costs.]— A  building  society  was  estab- 
lished in  1868  under  the  Building  Societies  Act, 
1836,  but  had  never  been  incorporated  under 
any  subsequent  Act.  In  1900  the  society  was 
found  to  be  insolvent,  and  a  petition  was  pre- 
sented by  two  creditors  to  wind  it  up,  and  the 
present  petitioner  had  knowledge  of  it,  but  that 
petition  was  subsequently  withdrawn.  All  the 
undisputed  creditors  except  the  present  peti- 
tioner and  three  others  haa  accepted  a  composi- 
tion of  12^.  6d,  in  the  pound,  and  the  whole  of 
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the  assets  had  been  sold  by  the  directors,  who 
had  contributed  out  of  their  own  pockets  to 
provide  the  composition.  A  petition  was  now 
presented  by  a  creditor  to  wind  up  the  society. 
The  directors  had  expressed  their  willingness  to 
pay  him  a  composition  of  125.  6d.  in  the  pound 
on  his  debt,  and  had  retained  sufficient  funds 
in  their  hands  for  this  purpose: — Held,  upon 
the  merits,  that  no  order  ought  to  be  made  upon 
the  petition.  Il/racombe  Permanent  Mutual 
Benefit  Building  Society,  In  re,  70  L.  J.  Ch.  66 ; 
[1901]  1  Ch.  102;  84  L.  T.  146— Wright,  J. 

Semble,  that  although  in  a  literal  sense  the 
society  was,  in  the  words  of  section  4  of  the 
Companies  Act,  1862,  "  formed  in  pursuance  of 
some  other  Act  of  Parliament" — that  is,  the 
repealed  Building  Societies  Act,  1836— the  word 
"formed"  in  that  section  means  formed  and 
having  its  existence  recognised  under  the  pro- 
visions **  of  some  other  Act,"  and  therefore  that 

,  the  society,  not  having  been  incorporated  under 
the  Building  Societies  Act,  1874,  was  an  illegal 
society,  and  consequently  the  Court  had  no 
jurisdiction   to  make   a  winding-up   order:— 

I  Held,  therefore,  that  the  petition  must  be  dis- 
missed, but  that  the  society,  having  pleaded  its 
own  illegality  as  a  defence,  was  not  entitled  to 
costs.    lb. 

I  County  Court  Jurisdiction — Committal.]  —  By 
sub-sections  1  and  4  of  the  Companies  (Winding- 
up)  Act,  1890,  jurisdiction  is  given  to  County 
Courts  to  wind  up  companies  in  certain  cases ; 
and  by  sub-section  6  every  Court  having  jurisdic- 
tion under  the  Act  to  wind  up  a  company  shall 
for  the  purposes  of  that  jurisdiction  have  all  the 
powers  of  the  High  Court.    In  the  course  of 

,  winding  up  a  company  a  County  Court  Judge 

I  made  an  order  committing  a  person  who  had 
been  a  director  of  the  company  to  prison  for 

,  disobedience  to  a  previous  order  of  the  Court : — 
Held,  on  appeal  from  an  order  for  prohibition 
made  by  a  Judge  at  chambers,  that  inasmuch 
as  a  County  Court  has  for  the  purposes  of  its 
jurisdiction  to  wind  up  a  company  under  the 
Companies  (Winding-up)  Act,  1890,  all  the 
powers  of  the  High  Court,  prohibition  would 

j  not  lie.  New  Par  Consols,  In  re  (No.  2),  67 
L.  J.  Q.B.  698;  [1898]  1  Q.B.  669;  78  L.  T. 
312 ;  46  W.  R.  369 ;  6  Manson,  277— C.A. 


(a)  Petition. 


Equitable  Assignee.] — ^The  equitable  assignee 

t  of  a  debt  can  present  a  winding-up  petition  as 

i  a  creditor  under  section  82  of  the  Companies 

Act,  1862.     Cooper,  Ex  parte;   BaiUie,  In  re 

(44  L,  J.  Bk.  125 ;  L.  R.  20  Eq.  762),  appUed. 

'  Dictum  of  Cotton,  L.J.,  in  Combined  Weighing 

and  Advertising  Machine  Co.,  In  re  (59  L.  J. 

I  Ch.  26,  27 ;  43  Oh.  D.  99, 104),  foUowed.    Mont- 

:  gomery  Moore  Ship  Collision  Doors  Syndicate, 

,  Lim.,  In  re,  72  L.  J.  Ch.  624 ;  89  L.  T.  126 ;  10 

I  Manson,  327 — Byrne,  J. 

Judgment  Creditors — Debentore-liolderB'  Action 
—Business  Carried  on  by  BeceiTcr  on  behalf 
of  Debenture-holders— Ko  Allegation  of  Surplus 
Assets.]— On  a  petition  for  a  compulsory  wind- 
ing-up order  by  judgment  creditors,  it  was 
shewn  that  the  debenture-holders  of  the  com*, 
pany  bad  appointed  a  receiver  of  all  the  assets 
of  the  company.    The  receiver  carried  on  the 
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business  and  incurred  further  liabilities.  The 
assets  were  more  than  covered  by  the  debentures, 
and  it  appeared  that  there  would  be  no  surplus 
assets,  so  that  the  petitioners  would  derive  no 
advantage  irom  the  winding-up: — HM^  that 
it  was  "  just  and  equitable/*  under  section  79, 
sub-section  5  of  the  Companies  Act,  1862,  that 
a  winding-up  order  should  be  made.  "  Chic" 
Lim,,  In  re,  74  L.  J.  Oh.  597 ;  [1905]  2  Ch.  846 ; 
98  L.  T.  801 ;  68  W.  R.  669;  12  Manson,  842— 
Warrington,  J. 

]>ebtiitnrf*liold«r— Defnolt  la  PayniMit  of  In- 
tertft  «ii  B^WntvTM  —  WaiTtf  of  Defniilt— 
Oredit«r  — Yatnre  Debt.]  — A  debenture  stock- 
holder of  a  company  to  whom  nothing  is  due 
for  principal  or  mterest  has  no  loctis  standi  to 
present  a  petition  to  wind  up  the  company. 
Melbourne  Brewery  and  Distillery ^  Lim.,  In  re, 
70  L.  J.  Ch.  198;  [1901]  1  Ch.  468;  84  L.  T. 
228 ;  49  W.  R.  260 ;  8  Manson,  403— Wright,  J. 

In  1896  a  company  issued  debenture  stock 
which  was  secured  by  a  debenture  trust  deed. 
The  deed  provided  that  the  security  should  be- 
come enforceable  (inter  alia)  in  the  event  of 
default  by  the  company  in  tne  payment  of  in- 
terest on  the  stock  for  a  period  of  three  months 
after  such  interest  ought  to  have  been  paid. 
In  1896  the  company  inade  default  in  pa3rment 
of  the  interest  on  tne  debentures.  Thereupon  , 
a  petition  was  presented  by  a  debenture  stock-  , 
holder  to  wind  up  the  company,  but  was  with- 
drawn by  him  on  certain  terms  which  included 
the  payment  to  him  of  the  interest  due  on  his 
debentures.  A  petition  was  now  presented  by 
the  same  debenture  stockholder,  who  had  re- 
ceived payment  of  all  interest  due  on  his  deben- 
tures, to  ¥dnd  up  the  company,  alleging  that 
the  company  was  only  able  to  pay  the  interest 
on  the  debenture  stock  by  borrowing  the  amount 
required ;  that  default  had  been  made  in  pay- 
ment of  the  interest  on  the  debentures;  and 
that  the  principal  of  his  debenture  stock  had 
thereupon  become  due  and  was  payable  to  him : 
Held,  that  the  petitioner,  by  receiving  the 
interest  on  his  debentures,  had  waived  the 
default  by  the  company  in  1896,  and  could  not 
now  take  advantage  of  it,  and  that,  as  no  interest 
was  due  to  him  and  the  debentures  were  not 
repayable  until  1994,  there  was  no  debt  pre- 
sently due  to  him  in  respect  of  which  he  could 
petition,  and  that  the  petition  must  therefore 
be  dismissed.  Austral%an  Joint-Stock  Bank, 
In  re  (82  L.  J.  N.C.  264 ;  W.  N.  (1897),  48),  dis- 
tinguished.    lb, 

8t«tatorj  Affidayit— AffidaTit  by  Petitioner*! 
Xaaiffer  —  SvAeifliioj.]  —  Where    an    affidavit  ' 
verifjing  a  winding-up  petition  presented  by 
an  individual  and  not  by  a  company  is  made 
by  the  petitioner's   manager   acting  under  a 
power  of  attorney  and  not  by  the  petitioner 
himself,  as  required  by  rule  86  of  the  Com-  , 
panics  (Winding-up)  Rules,  1890,  the  case  is 
not  within  rule  177  (1)  of  those  rules,  and  the  j 
Court  cannot  accept  the  affidavit  as  sufficient  | 
evidence.      Charterland    Stores   and    Trading 
Co.,  In  re,  69  L.  J.  Ch.  861 ;  [1900]  2  Ch.  870 ; 
88  L.  T.  674 ;  49  W.  R.  76 ;  8  Manson,  94r- 
Wright,  J. 

tvppliiBMital     Ai&daTitt  —  Hotie«     of 

liliaf .] — ^It  is  not  necessary  to  give  notice  of 
the  statutory  affidavit  in  support  of  a  winding- 
np  petiti<Mi,  but  suoh  notice  should  be  given  in  | 


respect  of  the  filing  of  additional  or  supple- 
mental affidavits  to  avoid  unnecessary  adjourn- 
ments being  made  in  order  to  answer  such 
affidavits.  British  Cycle  Manufacturing  Co., 
In  re,  77  L.  T.  688 ;  4  Manson,  388— Wright,  J. 

Ai&daTit  by  Agent  of  Petitioner— Buffi- 

eianey  of  Ai&daTit.]— llotwithstanding  that  rule 
29  of  the  Companies  (Winding-up)  Rules,  1908, 
requires  a  petition  for  the  winding-up  of  a  com- 
pany to  be  verified  by  an  affidavit  "  made  by 
the  petitioner,"  the  Court  will  in  a  proper  case 
accept  as  sufficient  an  affidavit  other  than  that 
of  the  petitioner.  Thus,  where  the  petitioner 
was  resident  in  South  Africa,  the  Court  accepted 
I  the  affidavit  of  his  attorney  and  agent,  who 
knew  the  facts  on  which  the  petition  was  based, 
whereas  the_petitioner  did  not.  Charterland 
Stores  and  Trading  Co,,  In  re  (69  L.  J.  Ch. 
861 ;  [1900]  2  Ch.  870),  not  foUowed.  African 
Farms,  Lim,,  In  re,  76  L.  J.  Oh.  878;  [1906] 
1  Ch.  640;  96  L.  T.  408;  54  W.  R.  490;  13 
Manson,  128 — Warrington,  J. 

Voluntary  Winding-up  Besoliition— Oontompt 
of  Court— Committal.]  —  It  is  a  contempt  of 
Court,  while  a  petition  for  a  compulsory  winding- 
up  is  pending,  to  obtain  by  improper  means  the 
passing  of  a  resolution  for  a  voluntary  winding- 
up,  with  a  view  to  mislead  the  Court  as  to  the 
real  views  of  the  shareholders  and  thereby 
induce  the  Court  to  abstain  from  making  a 
compulsory  order.  Parsonage  d  Co,,  In  re,  70 
L.  J.  Ch.  706;  [1901]  2  Ch.  424  ;  84  L.  T.  866  ; 
49  W.  R.  700— Wright,  J. 

IrregnlMity— Creditor's  PetitiwL]— Notice 

was  given  of  an  extraordinarv  meeting  of  share- 
holders in  a  company  for  the  purpose  of  con- 
sidering, and,  if  thought  fit,  passing  resolutions 
for  a  voluntary  winding-up,  with  the  appoint- 
ment of  a  liquidator  at  a  fixed  remuneration,  for 
the  purpose  of  reconstruction  in  accordance  with 
the  terms  of  a  draft  agreement.  At  the  meeting 
the  only  resolution  put  was  for  the  voluntary 
winding-up  of  the  company,  with  the  appoint- 
ment of  a  liquidator : — Held,  on  the  petition  of 
a  creditor  for  either  a  compulsory  or  supervision 
order,  that  a  compulsory  order  must  be  made, 
on  the  ground  that  the  resolution  put  to  the 
meeting  was  not  in  accordance  with  the  reeoln- 
tions  of  which  notice  had  been  given,  and  there- 
fore no  valid  resolutions  for  a  voluntary  winding- 
up  had  ever  been  piussed.  Teede  &  Bishop,  Lim,, 
In  re,  70  L.  J.  Ch.  409 ;  84  L.  T.  661 ;  8  Manson, 
217— Cozens-Hardy,  J. 

Pn^hUUee    to    Creditor    by    Volnntary 

Unnding-np— Support  of  Creditor!.]— Section  145 
of  the  Companies  Act,  1862,  does  not  mean  that 
the  voluntary  winding-up  of  a  company  shall  be 
an  absolute  bar  to  the  right  of  creditors  to  have 
the  same  wound  up  by  the  Court  unless  the 
Court  is  of  opinion  that  the  rights  of  the  peti- 
tioning creditor  will  be  prejudiced  by  the  volun- 
tary winding-up.  It  does  not  override  sections 
91  and  149,  but  the  three  sections  must  be  read 
together.  A  creditor*s  prima  facie  right,  as 
between  himself  and  the  company,  to  a  com- 
pulsory  order  ex  debito  justitice  is  undoubtedly 
restricted  by  section  146,  but  the  right  of  the 
general  body  of  creditors  to  have  effect  given 
to  their  wishes  under  sections  91  and  149  is 
xmtouched  by  section  145.  Accordingly,  the 
Court  has  jurisdiction  to  make  a  compulsory 
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order  on  the  petition  of  a  creditor  who  has  the 
support  of  the  general  hody  of  the  creditors, 
although  a  voluntary  winding-up  is  in  existence 
and  the  petitioner  does  not  allege  that  he  will 
be  prejudiced  by  the  voluntary  winding-up. 
Bishop  d  Sons,  Lim,,  In  re,  69  L.  J.  Ch.  613 ; 
[1900]  2  Oh.  264 ;  82  L.  T.  766 ;  7  Manson,  342— 
Farwell,  J, 

Inyettigation   Beqnired.] — The    Court, 

upon  the  authority  of  Mshc^  db  Sons,  In  re, 
(69  L.  J.  Gh.  613 ;  [1900]  2  Gh.  264),  made 
a  compulsory  winding-up  order,  there  being 
already  a  voluntary  winding-up,  the  petitioning 
creditor  not  shewing  that  he  would  be  prejudiced 
by  a  voluntary  winding-up,  but  shewing  a  case 
for  enquiry.  Lichtenstein,  In  re,  23  T.  L.  B.  424 
— Parker,  J. 

The  existence  of  a  voluntary  winding- 
up  of  a  company  is  not  a  bar  to  a  compulsory 
order  being  subsequently  made  on  a  petition 
of  a  fully  paid-up  shareholder,  if  the  Court  is 
satisfied  that  the  voluntary  liquidation  is  exist- 
ing under  such  circumstajices  as  are  likely  to 
prejudice  the  shareholders.  The  jurisdiction 
to  make  a  compulsory  order  notwithstanding 
a  voluntary  winding-up  is  not  confined  to  cases 
where  it  is  shewn  that  the  resolution  for  volun- 
tary winding-up  was  passed  fraudulently  and 
not  bona  fide,  or  where  the  petition  is  sup- 
ported by  creditors.  The  Court,  however,  will 
not  make  such  an  order  unless  it  is  satisfied 
that  the  shareholders  will  obtain  some  benefit 
by  it.  Gold  Co.,  In  re  (48  L.  J.  Ch.  281 ;  11  Ch. 
D.  701),  explained.  Haycraft  Gold  Reduction 
dtc,  Co,,  In  re  (69  L.  J.  Ch.  497 ;  [1900]  2  Ch. 
280),  and  Outta-Percha  Corporation,  In  re  (69 
L.  J.  Ch.  769;  [1900]  2  Ch.  665),  approved. 
National  Compan/y  for  Distribution  of  Elec- 
tricity, In  re,  71  L.  J.  Ch.  702 ;  [1902]  2  Ch.  34 ; 
87  L.  T.  6 ;  9  Mansen,  314r-C.A. 

Investigation  Required.]— The  rule 

that  a  voluntary  winding-up  is  prima  fade  a  bar 
to  a  shareholder  obtaining  a  compulsory  order 
does  not  apply  where  the  resolution  for  volun- 
tary winding-up  has  been  passed  by  the  share- 
holders with  a  view  to  a  reconstruction  scheme 
which  has  subsequently  proved  abortive  and 
there  are  circumstances  in  connection  with  the 
company  which  require  investigation.  Qutta- 
Percha  Corporation  In  re,  69  L.  J.  Ch.  769; 
[1900]  2  Ch.  665;  88  L.  T.  401  — Cozens- 
Hardy,  J. 

The  existence  of  a  voluntary  winding-up  is 
not  a  bar  to  a  compulsory  order  being  made, 
even  on  the  petition  of  a  fully  paid-up  share- 
holder unsupported  by  creditors,  if  the  circum- 
stances are  such  as  require  the  investigation  of 
the  Court,  Fire  AnnihUator  Co,,  In  re  (32 
Beav.  661),  and  Gold  Co.,  In  re  (48  L.  J.  Ch.  281 ; 
11  Ch.  D.  701),  followed.  Haycraft  Gold  Reduc- 
tion Co,,  In  re,  supra. 

Yolimtary  or  Under  Snperyiiion— "^iniLding- 
np  by  the  Court.] — Section  14  of  the  Companies 
(Winding-up)  Act,  1890— which  enacts  that, 
where  a  company  is  being  wound  up  voluntarily 
or  subject  to  supervision,  the  Court  may,  if 
satisfied  that  such  winding-up  cannot  be  con- 
tinued with  due  regard  to  the  interests  of  the 
creditors  or  contributories,  order  that  the  com* 
^ny  be  wound  up  by  the  Court — ought  to  have 


a  reasonably  wide  construction  given  to  it,  in 
accordance  with  its  language  without  straining 
it ;  and,  so  construed,  it  includes  all  cases  where 
the  powers  of  the  liquidator  in  a  voluntary 
windmg-up,  or  winding-up  under  supervision, 
prove  insufiicient  for  the  purposes  of  the 
winding-up  so  far  as  they  affect  the  interests  of 
the  creditors  or  contributories ;  and  if  the  official 
receiver  under  a  compulsory  order  would  possess 
powers  which  the  liquidator  in  a  voluntary 
winding-up  or  winding-up  under  supervision 
would  not,  and  which  in  the  opinion  of  the 
Court  are  necessary  for  an  efficient  winding-up, 
then  the  section  applies;  but  an  order  under 
the  section  will  not  be  made  as  a  matter  of 'course, 
and  a  strong  case  should  be  made  to  show  that 
it  is  required.  Jubilee  Sites  Syndicate,  In  re,  68 
L.  J.  Ch.  427 ;  [1899]  2  Ch.  204;  80  L.  T.  869 ; 
47  W.  R.  606 ;  6  Manson,  331— Wright,  J. 

Assets  of  Company  Ezhansted  by  Debentures^ 
Debenture-holders  oarrying  on  Business— Vn- 
secnred  Creditor.] — The  Court  is  not  bound  to 
exercise  its  discretion  by  refusing,  at  the  instance 
of  the  company,  to  make  a  winding-up  order 
merely  on  the  ground  that  the  order  will  pro- 
duce nothing  for  the  unsecured  creditors.  Mel- 
son  d  Co,,  In  re,  76  L.  J.  Ch.  609 ;  [1906]  1  Ch. 
841 ;  94  L.  T.  641 ;  64  W.  R.  468 ;  13  Manson, 
190 ;  22  T.  L.  R.  600— Buckley,  J. 

A  company  had  a  paid-up  capital  of  2,507/., 
and  a  debenture  debt  of  over  6,0002.  The  de- 
bentures were  held  by  three  individuals.  It  was 
doubtful  whether  there  would  be  assets  for  the 
payment  of  anything  to  unsecured  creditors  on 
a  winding-up.  A  judgment  creditor  presented 
a  petition  for  the  compulsory  winding-up  of  the 
company,  which  was  opposed  by  the  company, 
and  neither  supported  nor  opposed  by  other 
unsecured  creditors  : — Held,  that  since  the  de- 
benture-holders were  in  substance  carrying  on 
the  business,  using  the  company's  name,  the 
company  ought,  under  the  '*  just  and  equitable  " 
clause  of  section  79  of  the  Companies  Act,  1862, 
to  be  wound  up,  even  if  the  order  would  produce 
nothing  for  the  unsecured  creditors.    lb, 

Vnseenred  Creditor— Possibility  of  Benefit 

—  Bight  to  Winding-np  Order.] -^  An  unpaid 
creditor  of  a  company  who  shews  the  company 
to  be  insolvent  is  entitled  ex  debito  justitice  to 
a  winding-up  order,  subject  to  the  right  of  the 
majority  of  creditors  of  the  class  to  which  he 
belongs  to  oppose  the  petition.  It  is  no  defence 
to  the  petition  on  the  part  of  the  company  that 
there  are  no  assets  to  wind  up;  if  the  order 
will  be  useful,  though  not  necessarily  fruitful, 
there  is  jurisdiction  to  make  it.  Crigglestone 
Coal  Co.,  In  re,  76  L.  J.  Ch.  662 ;  [1906]  2  Ch. 
327  ;  95  L.  T.  610;  13  Manson,  233 ;  22  T.  L.  R. 
586— C.A. 

Per  Collins,  M.R. — ^The  onus  of  proving  that 
in  no  possible  case  could  the  petitioner  gain  any 
benefit  from  a  winding-up  order  is  upon  the 
company  and  the  debenture-holders  claiming 
through  it.  lb.  And  see  note  Companies  Act, 
1907,  s.  29. 

Substratum   of  Company  Gone  —  Deadloeic— 

Kanagement.]  —  If   the  real  substratum  of  a 

company  has  gone,  or  if  the  company  has  come 

to  a  deadlock,  the  Court  will  consider  itself 

j  justified  in  acting  under  section  79,  sub-section  5 

15—2 
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of  the  Companies  Act,  1862,  and  ordering  tlie 
company  to  oe  wound  up.  But  tlie  Court  will 
not  aUow  the  aid  of  that  sub-section  where  all 
that  has  happened  is  merely  what  may  be  called 
a  domestic  quarrel  between  two  sets  of  share- 
holders, inasmuch  as  the  company  itself  is  the 
proper  forum  for  the  settlement  of  domestic 
differences,  according  to  the  powers  of  the 
majority  under  the  constitution  of  the  com- 
ny.  Symington  v.  Symington's  Quarries, 
>».,  8  F.  121— Ct.  of  Sess. 

Bhimiag  CompaaiM— Only  Yeuel  Lost.] 

—  A  majority  in  number  and  value  of  the 
shareholders  of  a  company  formed  (a)  to  pur- 
chase, charter,  hire,  or  otherwise  acquire  steam 
or  other  ships,  and  to  work,  hire,  or  employ 
them,  and  {b}  to  carry  on  the  business  of  ship- 
owners, which  had  lost  the  only  vessel  it  pos- 
sessed, and  whose  only  remaining  asset  was  a 
balance  of  8632.  in  the  bank,  nresented  a  petition 
to  have  the  company  wound  up  b^  the  Court. 
A  minority  of  the  shareholders  desired  to  carry 
on  the  business  as  oliarterers,  and  a  resolution 
to  wind  up  voluntarily  failed  to  obtain  the 
necessary  three-fourths  majority: — Held,  that 
in  the  circumstances  it  was  just  and  equitable 
that  the  company  should  be  wound  up,  and  a 
winding-up  order  granted.  Pirie  v.  Stewart, 
6  F.  847— Ct.  of  Sess, 

Petition  for  Winding-up  of  Company  within 
Six  Xonths  of  Incorporation— **  Jnit  and  oqnit- 
aWe."]  — Per  Lobd  Stobmonth  Darling. — 
Where  a  petition  is  presented  under  sub- 
section 6  of  section  79  of  the  Companies  Act, 
1862,  for  the  winding-up  of  a  company  on  the 
ground  that  it  is  just  and  equitable  that  this 
should  be  done,  it  requires  a  very  strong  case 
on  the  part  of  the  petitioner  to  induce  the 
Court  to  grant  the  petition  when  the  case  con- 
templated in  sub-section  2  of  section  79  has 
not  arisen.  Scobie  v.  Atlas  Steel  Works,  8  F. 
1052— Ct.  of  Sess. 

Diimisfal  of  Petition— Ho  Benefit  te  Oreditort 
Generally.] — ^The  Court  can  in  its  discretion 
HiamifM  the  petition  of  a  creditor  for  an  order 
to  compulsorily  wind  up  a  company  already  in 
voluntary  liquidation,  where  the  order  when 
made  wUl  not  benefit  the  creditors  generally, 
but  only  the  particular  creditor  presenting  the 
petition.  Greenwood  d  Co.,  In  re,  69  L.  J.  Q.B. 
751 ;  [1900J  2  Q.B.  806 ;  82  L.  T.  843 ;  48  W.  R. 
607 ;  7  Manson,  456— D. 

Hotioe  of  Appeal— Ootta—ITnfaooeMfta  Appeal 
—Two  Beti  of  Oontributories  Opposing  Petition.] 
— On  an  appeal  against  an  order  made  by  a 
Judge  on  a  winding-up  petition  in  which,  ac- 
cormng  to  the  established  practice,  one  set  of 
costs  has  been  allowed  between  the  creditors 
and  contributories  respectively  who  supported 
the  winning  side,  if  the  appellant  does  not  wish 
to  run  the  risk  of  incurring  additional  costs 
by  asking  for  the  discharge  or  modification 
of  the  order  so  far  as  it  gave  those  costs,  he 
must  make  it  clear  by  his  notice  of  appeal  that 
he  does  not  ask  for  that ;  and  if  the  notice  of 
appeal  goes  to  the  whole  order  of  the  Court 
below,  he  must  write  to  the  creditors  or  con- 
tributories, as  the  case  may  be,  or  to  their 
solicitors,  and  inform  them  that  he  does  not 
propose  to  ask  for  an  order  which  would  affect 
the  part  of  the  order  of  the  Court  below  under 


which  they  got  their  costs.  If  the  creditors  or 
I  contributories  choose  to  appear  on  the  appeal 
I  after  receiving  this  notice  and  the  order  of  the 
i  Court  below  is  affirmed,  the  rule  as  to  allowing 
I  one  set  of  costs  only  between  them  respectively 
I  will  be  applied  in  the  Court  of  Appeal.  New 
\  Gas  Co,,  In  re  (5  Ch.  D.  708),  exphOned.  Ibo 
\  Investment  Trust,  Lim.,  In  re,  72  h.  J.  Ch.  661 ; 
;  [1908]  2  Ch.  373;  88  L.  T.  752;  51  W.  R.  598; 
I  10  Manson,  309— C.A. 

'     inthdrawal   of  Potitioni- CkMtt   of  Persons 

Snpportiaf  and  Oppodng — Arnonnt.]- Where, 

on  a  petition  to  wind  up  a  company  being 

called  on,  the  petitioner  elects  to  withdraw  the 

petition,  he  will  be  ordered  to  pay  the  costs  of 

I  those  persons  who  appear  and  who  have  given 

'  notice  within  the  time  limited  bv  rule  20  of  the 

,  Companies  Winding-up  Rules  (April),  1892,  of 

,  their  intention  to  do  so — one  set  of  costs  to 

those  supporting,  and  one  set  of  costs  to  those 

opposing.      Patent    Cocoa    Fibre   Co,    In   re 

(45  L.   J.   Ch.  207;   1  Ch.  D.  617),  followed. 

British  Electric  Street   Tramways,  In   re,  72 

L.  J.  Ch.  386 ;  [1908J  1  Ch.  725 ;  10  Manson, 

195— Buckley,  J. 

Petition  Standing  Over— Undertaking  "not  to 
wind  np  TOlnntanly.'*]— Where  a  petition  to 
wind  up  a  company  is  ordered  to  stand  over 
by  consent  on  the  terms  of  what  is  known  as 
"  St.  Thomases  Dock  Order,"  the  undertaking 
by  the  company  should  not  be  that  it  will  not 
I  consent  to  an  order  on  another  petition  and 
will  not  wind  up  voluntarily,  but  should  follow 
the  wording  of  the  judgment  of  Jessel,  M.R.,  in 
St,  Thomas's  Dock,  In  re  (45  L.  J.  Ch.  304; 
2  Ch.  D.  116),  and  be  an  undertaking  that  the 
company  will  not  consent  to  a  winding-up 
order  on  the  petition  of  another  person,  or  to  a 
voluntary  winding-up.  SemhU,  that  a  corpora- 
tion cannot  validly  undertake  not  to  wind  up 
voluntarily.  St.  Neots  Water  Co,,  In  re  (No,  1), 
93  L.  T.  788— Buckley,  J. 

Ootts  — Compnlsory  Order— Petitioning  Cre- 
ditor's Debt  under  50Z.] — Where  a  compulsory 
winding-up  order  is  made  on  the  petition  of  a 
creditor  whosei  debt  is  under  50Z.,  he  may,  if 
supported  by  creditors  for  a  larger  amount,  be 
allowed  his  costs.  Leyton  and  Walthamstow 
CycU  Co.,  In  re,  60  W.  R.  93— Wright,  J. 

Dismiftal  of  Petition  with  Costf— Oontri- 

bntories  Opposing  Petition— Taxation  of  Costs— 
Allowances  in  Bespeot  of  Copies  of  Svidenee.]  — 
Where  the  common  order  is  made  dismissing 
a  winding-up  petition  with  costs,  and  the  con- 
tributories are  in  the  ordinarv  way  allowed  one 
set  of  costs  between  them,  they  will  not  upon 
taxation  be  allowed  the  usual  charges  conse- 
quent upon  taking  copies  of  the  evidence  filed 
by  the  petitioner  and  the  company  respectively. 
If  any  such  allowances  are  desired,  application 
must  be  made  to  the  Court  at  the  hearing  of 
the  winding-up  petition.  Ibo  Investment  Trust, 
Lim.,  In  re,  73  L.  J.  Ch.  71;  [1904]  1  Ch.  26; 
90  L.  T.  373 ;  11  Manson,  105— Byrne,  J. 

Taxation- Petition— Bireotion  to   Try 

Question- Pee  fS»r  Instmetions  for  Brief.}— On  a 
petition  for  a  compulsorv  or  supervision  order 
against  a  company  which  has  been  wound  up 
voluntarily,  the  Court  made  no  order,  but 
directed  a  question  whether  the  company  was 
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indebted  to  the  petitioner  on  a  guarantee  to  be 
tried  as  if  a  summons  had  been  taken  out  by 
the  liquidator  under  section  188  of  the  Com- 
panies Act,  1862:— HeW,  for  purposes  of  taxa- 
tion, that  such  trial  was  the  trial  of  an  issue 
of  fact  within  the  meaning  of  the  Bules  of  the 
Supreme  Court,  1883,  Appendix  N  (Costs), 
No.  81.  Consolidated  ExplorcUion  and  Finance 
Co.,  In  re,  68  L.  J.  Ch.  752;  [1899]  2  Ch.  699; 
81  L.  T.  622 ;  7  Manson,  46— Wright,  J. 

Building  Sooiety  after  Begistry  CaneeUed.]— 
See  Building  Society. 

Friendly  Seeiety  —  Jnrifldietien  te  Order 
HHnding-np  ef] — See  supra,  and  Friendly 
Society. 

Indnitrial  Boeiety,  ot]— See  Industrial 
Society. 

LilB  Intnranee  Soeiety,  ot]—See  Insurance 
(Life). 


(6)  Stay  op  Actions  and  Executions. 

Attaehment  againit  Cknnpany  in  Oonrse  ef 
Liquidation— Leaye  to  Prooeed  againf  t  Comity.] 
— Semble,  per  Lord  Trayner,  that  the  terms  of 
section  163  of  the  Companies  Act,  1862,  which 
invalidates  all  proceedings  by  way  of  attach- 
ment put  in  force  against  a  company  which  is 
being  wound  up  by  or  under  the  supervision  of 
the  Court,  after  the  commencement  of  the 
winding-up,  are  absolute,  and  are  not  modified 
or  restricted  by  the  terms  of  section  87,  which 
enables  the  Court  to  allow  proceedings  to  be 
taken  or  proceeded  with  against  the  company  ' 
after  the  order  for  winding  up  has  been  made. 
Radford  <B  Bright,  Lim.  v.  Stevenson,  6  F.  429 
— Ct.  of  Sess. 


(c)  Proceedings  under  Winding-up  Order. 

Statement  of  AfEaire— Penon  Acting  as  Direc- 
tor.]—Although  a  person  has  not  legally  been  a 
director  of  a  company  within  one  year  before 
an  order  for  winding  up  the  company,  if  he  has 
in  fact  acted  as  a  director  within  that  period, 
he  is  a  director  who  is  liable  to  furnish  a  state- 
ment as  to  the  affairs  of  the  company  within 
the  meaning  of  section  7  of  the  Companies 
(Winding-up)  Act,  1890.  New  Par  Consols,  In 
re  {No.  1),  67  L.  J.  Q.B.  695 ;  [1898]  1  Q.B.  673 ; 
6  Manson,  273— D. 

Jnriidietion  of  County  Court  to  Order.] — 

Notwithstanding  the  provision  for  a  penalty  for 
default  in  complying  with  the  requirements  of  , 
the  section  contained  in  sub-section  6  thereof  ; 
the  inherent  power  of  the  Courts  to  make  such 
orders  as  are  necessary  to  carry  out  the  objects 
with  which  they  have  to  deal  is  not  taken  away, 
and  a  County  Court  has  therefore  jurisdiction 
to  make  an  order  that  a  director  make  out  and 
fumisli  the  statement  of  affairs  required  by  the 
section.    lb, 

"^j^nding-up  Order— Stay  of  Prooeedingf— Bii- 1 
oretion  of  Court— Content  of  Creditors— Practice 
in  Bankruptcy.] — When  a  company  has  been  I 
ordered  to  be  wound  up  and  an  application  is  | 


made  under  section  89  of  the  Companies  Act, 
1862,  to  stay  proceedings  under  the  order,  it  is 
;  not  a  sufficient  ground  for  directing  a  stay  that 
I  all  the  creditors  of  the  company  assent.    The 
,  Court  has  a  discretion  under  the  section,  and, 
in  exercising  it,  will  be  guided  by  the  same 
'  principles  as  those  upon  which  the  Court  of 
I  Bankruptcy  acts  in  the  analogous  case  of  re- 
j  scinding  a  receiving  order — that  is,  it  will  con- 
I  sider  the  interests  of  commercial  morality  as 
I  well  as  the  wishes  of  creditors,  and  if  the  cir- 
I  cumstances  shew  that  an  investigation  is  re- 
quired by  reason,  for  example,  of  the  directors 
having  neglected  after  notice  to  file  the  statu- 
j  tory  statement  of  affairs  or  to  attend  the  official 
i  receiver,  or  having  accepted  a  secret  gift  from 
the  promoter  or  otherwise  abused  their  fiduciary 
position,  the  Court  will  refuse  to  grant  a  stay. 
I  Telescriptor  SyndicaU,  In  re,  72  L.  J.  Ch.  480; 
[1903]  2  Ch.  174;  88  L.  T.  889;  61  W.  R.  409; 

10  Manson,  213— Buckley,  J. 

Appeal— Order  made  by  Begistrar— Aj^cation 
to  Judge.] — When  a  matter  in  the  winding-up 
of  a  company  has  been  heard  by  the  Registrar, 
and  he  has  made  an  order  either  granting  or 
refusing  the  application,  the  proper  course  for 
those  who  wish  to  reverse  his  decision  is  to 
move  before  the  Judge,  and  not  to  appeal  direct 
to  the  Court  of  Appeal.  Pretoria  Pietersburg 
Railway  Co.,  In  re  (No.  1),  73  L.  J.  Ch.  661 ; 
ri904]  2  Ch.  170;  91  L.  T.  274;  63  W.  R.  41; 

11  Manson,  318 ;  20  T.  L.  R.  691— C.A. 


(d)   COMMITTBE  OP  INSPECTION. 

Constitution- Power  of  Court  to  Alter— Fresh 
Xeeting.] — A  company  having  been  ordered  to 
be  wound  up,  first  meetings  of  the  creditors  and 
contributories  were  held,  at  which  a  liquidator 
and  committee  of  inspection  were  appointed, 
and  an  order  was  subsequently  made  giving 
effect  to  such  appointments.  The  debts  of  the 
creditors  represented  at  the  meeting  of  creditors 
amounted  to  43,0002.  Shortly  after  the  meet- 
ings a  foreign  company  recovered  judgment 
against  the  company,  and  its  proof  was  admitted 
for  46,0002.  On  an  application  by  the  foreign 
company  that  the  liquidator  might  be  ordered 
to  summon  a  general  meeting  of  the  company 
for  the  purpose  of  ascertaining  their  wishes  as 
to  whether  or  not  a  representative  of  the  foreign 
company  should  be  appointed  a  member  of  the 
committee  of  inspection,  or,  in  the  alternative, 
that  directions  might  be  given  for  simimoning  a 
fresh  first  meeting  of  creditors, — Held,  that  the 
Court  had  jurisdiction  imder  section  23  of  the 
Companies  (Winding-up)  Act,  1890,  and  section 
91  of  the  Companies  Act,  1862,  to  order  the 
liquidator  to  summon  a  meeting  of  the  creditors 
to  consider  whether  one  or  more  members  of 
the  committee  of  inspection  should  be  removed, 
and  some  other  person  or  persons  appointed  in 
their  place,  and  that  such  order  ought  to  be 
made  in  ^e  present  case.  Semble  also,  that 
the  Court  had  jurisdiction  to  order  fresh  first 
meetings  of  creditors  and  contributories  to  be 
summoned  for  the  purposes  of  section  6  of  the 
Act  of  1890.  Radford  d  Bright,  Lim.,  In  re 
(No.  1),  70  L.  J.  Ch.  78;  [1901]  1  Ch.  272;  84 
L.  T.  160;  49  W.  R.  270;  9  Manson,  98— 
Wright,  J. 

Unrepresented  Creditors  on  Committee— Power 
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of  Court  to  Bo-tnmmoii  Vint  Xeetiiiff.]— '^'^^ 
Court  has  power,  under  Beotion  91  of  the  Com- 
panies Act,  1862,  to  re-summon  first  meetings  of 
creditors  and  oontributories  to  consider  whether 
an  additional  member  shall  be  added  to  an 
already  appointed  committee  of  inspection,  in 
order  to  give  representation  to  substantial  credi- 
tors who  had  not  yet  proved  their  debt  and 
were  not  accordingly  able  to  vote  at  the  time  of 
the  appointment  of  the  already  existing  com- 
mittee of  inspection.  Badford  d  Bright,  Lim., 
In  re  (No.  2),  70  L.  J.  Ch.  352;  [1901]  1  Ch. 
785;  84  L.  T.  160;  9  Manson,  189— Wright,  J. 


(e)  Liquidator. 

(i.)  Appointment. 

Inyalidity  of— Sonrieot  Eoadored— lUght  of 
Liquidator  to  Bemimeratioii— QQaatniii  Mmit.] 
— Where  resolutions  of  a  company  for  voluntary 
winding-up  and  the  appointment  of  a  liquidator 
have  been  set  aside  by  the  Court,  the  person 
who  was  appointed  liquidator  cannot  in  the 
subsequent  compulsory  winding-up  of  the  com- 
pany prove  in  respect  of  remuneration  for  having 
acted  as  liquidator,  either  on  the  ground  that 
his  appointment  and  acts  must  be  deemed  to 
have  been  valid  under  section  67  of  the  Com- 
panies Act,  1862,  or  under  an  implied  contract 
to  employ  him  as  liquidator ;  but  so  far  as  his 
work  has  been  beneficial  to  the  company  and 
accepted  by  them  for  business  purposes  uncon- 
nected with  liquidation  he  is  entitled  to  claim 
remuneration  on  the  basis  of  a  quantum  meruit. 
Allison ,  Johnson  d  Foster ,  Lim.,  In  re;  Carlill, 
Burkinshaw  d  Ferguson,  ex  parte,  73  L.  J.  K.B. 
763;  [1904]  2  K.B.  327;  91  L.  T.  66;  53  W.  R. 
285;  20  T.  L.  R.  493— D. 

Pormanont  Liquiilator  —  Official  BooelTer  — 
Jnrifdietioii  of  Court.] — In  making  an  order 
upon  a  creditor*8  petition  for  the  compulsory 
winding-up  of  a  company,  the  Court  cannot 
there  and  then  appoint  any  person  other  than 
the  official  receiver  as  permanent  liquidator; 
for  at  that  stage  of  the  proceedings  the  creditors 
have  not  in  fact  been  consulted  in  the  manner 
contemplated  by  the  Companies  (Winding-up) 
Act,  1890.  Beid  d  Sons,  In  re,  69  L.  J.  Q.B. 
736;  [1900]  2  Q.B.  634;  83  L.  T.  196;  49  W.  R. 
15;  7  Manson,  475— D. 


(ii.)  Powers  and  Duties. 

Debts  —  Statntorj  Duty  to  Pay— IMnolntioiL 
—  Hegligoneo  —  Vnpaid  Croditor.]  —  It  is  .the 
duty  of  a  liquidator  before  distributixig  the 
assets  of  a  company,  not  only  to  advertise  for 
creditors,  .but  also  to  write  to  those  creditors 
of  whose  existence  he  knovrs  and  who  have 
not  sent  in  claims,  and  ask  them  if  they 
have  any  claims  against  the  company. 
Pulsford  V.  Devenish,  78  L.  J.  Ch.  35 ;  [1903] 
2  Oh.  625;  52  W.  R.  78;  11  Manson,  393— 
Farwell,  J. 

The  duty  imposed  on  a  liquidator  of  paying 
the  debts  of  the  company  is  an  absolute  statu- 
tory duty  without  limit  in  point  of  time,  and  with 
no  ^provisions  for  the  release  of  the  voluntary 
liqmdator.  So  long  as  the  company  remains  in 
existence  the  creditors  and  oontributories  have 


a  remedy  and  can  apply  to  the  Court  in  the 
winding-up  to  assert  their  rights ;  but  when  the 
company  has  been  dissolved,  and  the  statutory 
remedy  is  therefore  gone,  the  statutory  duty 
still  remains,  and  the  liquidator  is  personally 
liable  at  law  for  a  breach  of  that  duty.  Knowles 
V.  Scott  (60  L.  J.  Ch.  284;  [1891]  1  Ch.  717) 
distinguisned.  lb. 


■  Diftributiiig  Anots  without 
ProTiding  for  Inoome  Tax.}— The  liquidator  of 
a  company,  which  was  being  wound  up  for  the 
purpose  of  the  sale  of  its  undertaking  to  a  new 
company,  distributed  the  assets  of  the  old 
company  without  providing  for  income  tax  due 
to  the  Crown.  Held,  that  he  had  been  guilty 
of  misfeasance  within  section  10  of  the  Com- 
panies (Winding-up)  Act,  1890,  and  must  pay 
the  amount  due  to  the  Crown.  New  Zealaiid 
Joint- Stock  and  General  Corporation,  In  re,  28 
T.  L.  R.  238— Parker,  J. 

Compromiie  of  Aetion  —  BanetioA  of  Sztra- 
ordinarj  Beiolutioii  not  Obtained.]  —  A  com- 
promise by  the  voluntary  liquidator  of  a 
company  of  a  claim  by  the  company  against 
a  third  party  is  bincUng  on  the  company, 
notwithstanding  that  it  has  not  been  sanc- 
tioned by  an  extraordinary  resolution  under 
section  160  of  the  Companies  Act,  1862.  Cycle 
Makers*  Co-operative  Supply  Co.  v,  Sims,  72 
L.  J.  K.B.  160;  [1903]  1  K.B.  477;  88  L.  T. 
360— D. 

Contraoti— Two  Separate  Contraots  with  Same 
Party  Snbtif  ting  at  Date  of  Liquidation— Power 
of  liquidator  to  Adopt  one  and  Bijeot  the  other.] 
— The  liquidator  of  a  company,  which  at  the 
date  of  the  liquidation  was  bound  under  two 
separate  executory  contracts  with  the  same 
party,  was  held  entitled  to  adopt  one  of  them 
and  not  the  other.  Held,  further,  that  the 
company  by  not  performing  both  contracts  was 
not  barred  from  recovering  payment  for  work 
done  under  the  contract  which  had  been 
adopted.  Asphaltic  Limestone  Concrete  Co.  v. 
Glasgow  Corporation,  [1907]  S.O.  463— Ct.  of 


Sharei  Ittnod  for  Contidoration  other  than 
Cash— Ihitj  to  Stamp  and  Pile  Contraot.]— It  is 
the  duty  of  the  liquidator  of  a  company  which 
is  being  wound  up  voluntarily  to  stamp  and 
file  any  unfiled  contract  constituting  the  title 
of  an  allottee  to  any  shares  which  were  allotted 
for  a  consideration  other  than  cash,  and  to  pay 
for  such  stamping  and  filing  out  of  the  assets  of 
the  company.  X  Company,  Lim.,  In  re,  76 
L.  J.  Ch.  529;  [1907]  2  Ch.  92;  97  L.  T.  50; 
14  Manson,  227— Parker,  J. 

Doonments  oontaining  Infumation  obtained  1^ 
Offieial  Booeiyer- *<  Prc^^erty  of  the  eompany  " — 
Snbteqnent  Appointment  of  Liquidator— Bight  to 
Doonments.] — Where,  in  the  case  of  a  company 
ordered  to  be  wound  up  by  the  Court,  the 
official  receiver  has,  under  rule  53  of  the  Com- 
panies (Winding-up)  Rules,  1903,  obtained  in- 
formation from  officers  of  the  company,  the 
notes,  memoranda,  or  other  documents  con- 
taining such  information  are  not  the  **  propertv 
of  the  company"  within  rule  144  (1)  which 
the  official  receiver  is  bound  to  put  into 
the  possession   of   a   liquidator   subMquently 
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appointed,  and  the  information  so  obtained 
cannot  in  the  absence  of  evidence  be  said  to  be 
**  information  respecting  the  estate  and  afiUdrs 
of  the  company  .  .  .  necessary  or  conducive 
to  the  due  discharge  of  the  duties  of  the 
liquidator,"  witliin  rule  144  (8),  which  it  is  the 
duty  of  the  official  receiver,  if  so  requested 
by  the  liquidator,  to  communicate  to  such 
liquidator.  Lake  Oeorge  Mines,  Ltm.,  In  re, 
73  L.  J.  Ch.  833 ;  [1904]  1  Ch.  808 ;  11  Manson, 
214— Byrne,  J. 

Semble,— The  Court  may  in  its  discretion, 
upon  an  application  supported  by  sufficient 
evidence,  durect  the  official  receiver  as  its 
officer  to  produce  or  hand  over  to  the  liquida- 
tor the  documents  containing  such  informa- 
tion,   lb. 


(iii.)  Sale  by. 

Sale   by   liqiiidatoir  to  Himielf— Brtaeh  of 
Tmst— Liability  of  Liqvidator  ioir  Interest  on 
Banti   and   ProAti.]— Where   the   sale   of   an 
imdertaking   of    a   company   effected    by   its 
liquidator,  nominally  to  another  company,  but 
really  to  himself,  had  been  set   aside   on   the 
ground  of  fraud,  and  the  re-transfer  of   the  ! 
undertaking  to  the  original  company  had  been 
ordered, — Held,  that  the  liquidator,  being  in  a  | 
fiduciary  capacity,  should  repay  the  rents  and  i 
profits  which  had  accrued,  but  that  he  was  not  ' 
to  be  charged  with  interest  on  the  same.     Silk- 
stone  and  Haigh  Moor  Coal  Co.  v.  Edey,  69  L.  J. 
Ch.   73;   [1900]  1  Ch.  167;   48  W.  R.  137— i 
Stirling,  J.  j 

Vesting  of  Beal  Estate— TiUe— Legal  Estate 
—Private   Partnership  —  *'  Ck>mpany  duly  oon- 
stitnted    by  law "— Begistration  —  Btotnte   of 
Limitations- Trustees- Possession.]— In  1887 
C.  and  seven  other  persons  formed  a  private 
partnership,  and   immediately   afterwards    C. 
conveyed   to   the   eight  partners  certain  real  \ 
estate  to  hold  unto   and   to  the  use  of  the 
grantees  as  part  of  the  joint-stock  assets  of 
the  partnership.    Shortly  afterwards  the  busi-  \ 
ness  was  converted   into   a   limited   Uabilitv 
company,  and  the    B^^istrar   of    Joint-Stock  . 
Companies  gave  a  certificate  of  incorporation  I 
as  of  the  date  of  the  formation  of  the  partner- 
ship.   There  was  no  deed  of  conveyance  of  the 
property  to  the  incorporated  company,  but  in  j 
1891  the  company  conveyed  it  by  deed  to  a  new  . 
company,  which  in  1902  agreed  to  sell  it  to  a 
purcnaser.    Upon   the  purchaser's  contention 
that  the  legal  estate  was  outstanding  in  the 
eight  grantees,  —  Heldy  that    the   partnership  | 
was  not  a  "  company  duly  constituted  by  law  '*  , 
within  the    meaning   of    section    180   of    the 
Companies  Act,  1862,  so  as  by  section  193  of 
that  Act  to  vest  the  legal  estate  in  the  incor- 
porated company ;  and  that  the  legal  estate  was 
therefore  left  in  the  grantees  or  the  survivor  of 
them  in  trust  for  the  company.    But  held,  that 
the  legal  estate  in  the  grantees  as  such  trustees 
was,  in  view  of  the  undisturbed  possession  of 
the  new  company  since  1891,  barred  and  ex-  j 
tinguished  by  operation  of  the  Real  Property  ! 
Limitation  Acts,  1833  and  1874,  and  that  the  i 
vendors  had    therefore   shewn    a   good   title.  I 
KibbU    V.    Fairthome    (64    L.    J.    Ch.    184 ; 
[1896]  1  Ch.  219),  applied.      Ctwons,   Lim.,  I 


In  re,  73  L.  J.   Ch.   296;   11  Manson,  X92— 
Kekewich,  J.. 

(iv.)  CosU. 

Xisfeasanee  Bunmons— Seeority  in  Costs  by 
liquidator.]— The  practice  of  the  Court  is  not 
to  order  a  Hquidator  of  a  company  in  winding- 
up  to  give  security  for  costs  on  a  summons 
by  him  under  section  10  of  the  Companies 
(Winding-up)  Act,  1890.  It  will,  however,  in 
a  proper  case  make  an  order  against  him 
personally  for  the  costs  of  such  an  applica- 
tion. The  principle  of  CoweU  v.  Taylor  (56 
L.  J.  Ch.  92 ;  31  Chi  D.  34)  appHed.  S^and 
Wood  Co.,  In  re,  73  L.  J.  Ch.  660;  [1904] 
2Ch.  1;  90  L.  T.  800;  53  W.  R.  69;  11  Manson, 
291-C.A. 

liquidator  Ordered  to  Pay  Costs  Personally 
—  County  Court- Appeal.]— An  appeal  will  lie 
to  the  Divisional  Court  from  an  order  of  the 
County  Court  directing  a  liquidator  to  pay 
costs  personally.  Haynes  Park  Oolf  Club,  In 
re;  Official  Receiver,  ex  parte,  68  L.  J.  Q.B. 
629;  [1899]1Q.  B.  961;  80L.T.388;  47  W.  R. 
496 ;  6  Manson,  316— D. 

(/)  Assets. 

Xortgage  of  Unoalled  Capital  —  IHnding-np 
Crder— Sub-mortgage  of  Mortgage  Trandnlent 
against  Oontributories— Votiee  it  "^^nding-up 
— Vo  Votiee  of  Traud.]— A  mortgage  of  the  un- 
called capital  of  a  company  was  given  by  the 
directors  to  the  promoter's  wife  (whose  name 
was  used  in  the  deed  at  his  request  and  for  his 
convenience)  to  secure  3,400Z.,  alleged  to  have 
been  advanced  for  the  company.  The  circum- 
stances under  which  the  mortgage  was  executed 
were  such  that  the  Court  decided  that  it  was 
as  to  1,350Z.  (portion  of  the  principal  thereby 
secured)  frauaulent  as  against  the  shareholders. 
The  promoter's  wife  obtained  an  advance  of 
2,760^.  by  executing  a  sub-mortgage  to  W.,  who 
had  no  notice  of  the  fraud  affecting  the  trans- 
action, though  he  was  aware  that  the  company 
had  been  ordered  to  be  wound  up  in  hostile 
proceedings : — Held,  that  as  soon  as  the  winding, 
up  order  was  made,  all  the  then  imcalled  capital, 
so  far  as  not  validly  otherwise  appropriated, 
became  devoted  to  the  payment  of  the  general 
creditors,  and  that  W.,  claiming  under  the  sub- 
mortgage  with  notice  of  the  statutory  appro- 
priation of  all  the  uncalled  capital,  could  not 
obtain  against  the  company  a  title  higher  than 
that  of  the  mortgagee  under  whom  he  derived. 
Gwelo  iMatabeleland)  Exploration  and  Develop- 
ment Co.,  In  re;  Williamson* s  Claim,  [1901] 
1  Ir.  R.  38~C.A. 

Lease— PorfBitnre  of  on  Compulsory  or  7olnm. 
tary  Uquidation  —  Voluntary  Winding-up  ioir 
Beoonstmetion.] — Where  a  registered  company 
is  a  lessee  under  a  lease,  which  contains  a 
proviso  for  re-entry  upon  the  company  entering 
into  liquidation  whether  compulsory  or  volun* 
tary,  the  voluntary  winding-up  of  the  company 
for  the  mere  purpose  of  reconstruction  ana 
increasing  its  capital  works  a  forfeiture,  and  a 
right  of  re-entry  imder  the  proviso  accrues  to 
the  lessor.  Horsey  Estate  v.  Steiger,  67  L,  J. 
Q.B.  747;  [1898]  2  Q.B.  269;  79  L.  T.  116— 
Hawkins,  J. 

Discovery  of.]— See  col.  470. 
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(g)   CONTRIBUTORIES, 

MiirepgenenUtion— Baieisiion  of  Oontnet— 
Proeeeding  lior  Bemoval  of  Vune  from  Bagister— 
Action  tat  Oallf—AlAdayit  in  Aniwar  to  Appliea- 
tion  under  Order  XIV.]— Where,  in  an  action 
by  a  company  against  one  of  its  shareholders 
ior  calls,  the  shareholder,  in  opposition  to  an 
application  by  the  company  for  leave  to  sign 
final  judgment  mider  the  Rules  of  the  Supreme 
Court,  1883,  Order  XIV.,  files  an  affidavit 
stating  that  he  intends  to  counter-claim  for 
rescission  of  his  contract  to  take  the  shares,  on 
the  ground  of  the  misrepresentation  of  the 
company,  and  he  obtains  leave  to  defend  on 
that  footing,  that  is  equivalent  to  taking  pro- 
ceedings to  have  his  name  removed  from  the 
register;  and  he  will  be  allowed  to  proceed 
with  his  claim  for  rescission,  although  a  petition 
to  wind  up  the  company,  on  which  an  order  is 
subsequently  made,  is  presented  between  (the 
obtaining  leave  to  defend  and  the  delivery  of 
the  counterclaim.  Cleveland  Iron  Co.,  In  re ; 
Stevenson,  ex  parte  (16  W.  R.  96),  distinguished. 
General  Railway  Syndicate,  In  re ;  Whiteley's 
Case,  69  L.  J.  Ch.  250 ;  [1900]  1  Ch.  865 ;  82 
L.  T.  134  ;  48  W.  R.  440-C.A. 

Striking  oif  List— Fraudulent  Proipectiif— 
Conditional  Application— Waiver— Appearance 
on  and  Oppontion  to  Petition  to  Wind  np.]— A 
shareholder  took  shares  in  a  company  under 
circumstances  which  entitled  him  to  repudiate 
his  contract,  and  subsequently  served  a  notice 
of  motion  on  the  company  to  have  his  contract 
rescinded  and  his  name  removed  from  the 
register.  Before  the  motion  could  be  heard  a 
petition  was  presented  to  wind  up  the  company, 
and  on  the  hearing  the  shareholder  appeared  as 
a  contributory  and  opposed  the  making  of  a 
winding-up  order.  On  a  motion  by  the  share- 
holder in  the  winding-up  to  have  his  name 
removed  from  the  list  of  contributories,— ^gW, 
that  the  shareholder  had  not  by  his  conduct 
waived  his  right  to  rescind  his  contract,  and 
that  he  was  entitled  to  have  his  name  removed 
from  the  list  of  contributories.  Foulkes  v. 
Quartz  Hill  Consolidated  Gold -Mining  Co. 
(1  Cab.  &  E.  156)  commented  upon.  Brins- 
mead  A  Sons,  Ltm.,  In  re  ;  Tomlin's  Case, 
67  L.  J.  Ch.  11  ;  [1898]  1  Ch.  104  ;  77  L.  T. 
521 ;  46  W.  R.  171  ;  4  Manson,  384— Wright,  J. 

OroM-ezamination  of  Applicant— Pretence  at 
Hearing  of  Application.]— On  an  application 
either  for  removal  from  the  list  of  contribu- 
tories or  for  relief  under  the  Companies  Act, 
1898,  the  applicant  should  as  a  rule  in  winding- 
up  cases  be  present  on  the  hearing,  and  be  pre- 
pared to  submit  himself  for  cross-examination 
on  his  affidavit,  unless  it  is  quite  clear  that  his 
attendance  will  not  be  required  for  that  purpose. 
Roxburghe  Press,  In  re;  Spiers  and  Sevan's 
Case,  68  L.  J.  Ch.  Ill ;  [1899]  1  Ch.  210  ;  80 
L.  T.  280 ;  47  W.  R.  281 ;  6  Manson,  67— 
Wright,  J. 

Coitc  of  Abandoned  Action— Action  hj  Oom- 
pany  for  Calle— Diicontinaance  by  Liquidator- 
Summoni  bj  Liquidator  to  Enforce  Callt— Stay 
of  Proceedings.]  —  A  company  brought  an 
action  against  Y.  for  calls.  Before  the  trial 
the  company  went  into  liquidation.  The 
liquidator  put  Y.  on  the  list  of  contributories  in 


respect  of  the  calls,  and  after  notice  discon- 
tinued the  action,  and  took  out  an  originating 
summons  in  the  winding-up  against  Y.  for  a 
balance  order.  Y.  applied  for  a  stay  of  proceed- 
ings until  his  taxed  costs  of  the  discontinued 
action  had  been  paid  : — Held,  that  the  stay 
must  be  refused,  but  that  the  costs  should  be 
deducted  from  any  sum  recovered  by  the  liqui- 
dator on  the  originating  sunmions.  United 
Sennce  Association,  In  re ;  Young,  ex  parte, 
70  L.  J.  Ch.  15  ;  [1901]  1  Ch.  97 ;  84  L.  T.  146  ; 
49  W.  R.  216  ;  8  Manson,  97— Wright,  J. 

Bimiiiioni  bj  Liquidator  for  Call  on 
Sharei — Action  for  Amount  of  OaU — Uncon- 
ditional Leaye  to  Deftnd  —  8et-oif — Beeolu- 
tion  for  Winding  up.] — A  limited  company 
commenced  an  action  by  specially  in- 
dorsed writ  against  a  shareholder  for  a  call. 
The  defendant  obtained  unconditional  leave  to 
defend,  under  Order  XIV.,  on  affidavit  evidence 
setting  up  a  debt  against  the  company,  which 
he  claimed  to  set-ofi.  The  company  went  into 
voluntary  liquidation.  The  defendant  put  in 
his  defence  claiming  set-ofi,  but  the  action  had 
not  come  on  for  triad.  The  liquidator  took  out 
a  summons  for  the  amount  of  the  call : — Held, 
that  the  shareholder  could  not  set  off  his  debt 
against  the  liquidator's  claim.  Hiram  Maxim 
Lamp  Co.,  In  re,  72  L.  J.  Ch.  18  ;  [1903]  1  Ch. 
70 ;  87  L.  T.  729 ;  61  W,  R.  74 ;  10  Manson. 
329— Byrne,  J. 

Past  Member— Olaiin  for  OaUs  Accrued  Due — 
Forfeiture.] — Where  the  articles  of  association 
of  a  joint-stock  company,  formed  under  the 
Companies  Acts,  provide  that  a  member  whose 
shares  have  been  forfeited  shall  notwithstand- 
ing be  liable  to  pay  to  the  company  all  calls 
owing  u^n  such  shares  at  the  time  of  the  for- 
feiture, it  is  no  answer  to  an  action  for  such 
calls  that  the  company  is  being  wound  up,  and 
that  the  forfeiture  took  place  more  than  one 
year  prior  to  the  commencement  of  the  winding- 
up.  Ladies'  Dress  Association  v.  Pulhrook, 
69  L.  J.  Q.B.  706  ;  [1900]  2  Q.B.  876  ;  49  W.  R. 
6  ;  7  Manson,  465— C.A. 

Bankrupt  Shareholder  —  Proof  by  Company 
for  Amount  Uncalled  on  Shares  —  Dividend  — 
Liquidation  of  Company — ^Distribution  of  Surplus 
Assets— Claim  by  Trustee  to  Bank  as  Fully  Paid 
Shareholder.] — Where  the  holder  of  partly  paid 
shares  in  a  limited  company,  incorporated  under 
the  Companies  Acts,  becomes  bcmkrupt,  and  the 
company  proves  in  the  bankruptcy  for  the 
amount  remaining  unpaid  or  uncalled  on  his 
shares,  and  receives  a  dividend  of  less  than  20s. 
in  the  pound,  the  trustee  in  bankruptcy  is  not 
entitled  to  rank  as  a  holder  of  fully  paid  shares 
in  the  distribution  of  the  surplus  assets  of  the 
company  in  a  subsequent  liquidation.  Proof 
does  not  amount  to  payment  for  this  purpose. 
West  Coast  Gold  Fields,  In  re ;  Salaman,  ex 
parte,  76  L.  J.  Ch.  28 ;  [1906]  1  Ch.  1 ;  93  L.  T. 
609;  64W.R.116;  12  Manson,  414 ;  22T.L.R. 
39— C.A. 

Semble,  that  if  after  proof  by  the  company 
the  trustee  in  bankruptcy  were  to  sell  the  sharets 
to  a  purchaser,  the  liability  of  the  purchaser 
would  be  the  amount  remaining  unpaid  on  the 
shares  with  the  benefit  of  any  further  dividends 
under  the  proof,  and  the  right  to  that  benefit 
would  properly  be  recognised  by  the  company  in 
the  certificate  given  to  the  purchaser.    lb. 
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TrangfiBrt  to  Inluits — Seal  PnrelukMrt  of 
Shares— AppUoation  hj  Liquidator  to  Plaeo  on  i 
Lift— Vo  Contractual  Eolation  with  Company— 
Laehes — ^Delay.] — ^A  company  was  wound  up 
voluntarily  in  1893.  In  April,  1894,  fifty 
shares  were  transferred  by  M.  S.  to  L.,  and  in 
May,  1894,  twenty  of  these  shares  were  trans- 
ferred by  L.  to  D.,  the  liquidator  sanctioning 
both  transfers.  Both  L.  and  B.  were  infants 
at  the  time  of  the  transfers.  L.  was  in  the 
employment  of  M.  &  G.,  stockbrokers,  and 
merely  signed  the  transfers  as  their  nominee, 
they  being  the  real  purchasers  of  the  shares 
from  M.  S.  In  or  before  1896  the  liquidator 
became  aware  of  D.'s  infancy,  and  placed  L.  on 
a  list  of  transferors  to  infants.  The  liquidator 
made  no  application  to  L.  till  1905,  when  he 
applied  to  him  for  calls,  and  was  informed  by 
him  of  his  infancy  in  1894.  The  liquidator 
now  applied  that  M.  &  G.  might  be  placed  on 
the  list  of  contributories  in  respect  of  the 
twenty  shares  transferred  by  L.  to  D. : — Held, 
that,  in  view  of  the  laches  and  delay  on  the 
part  of  the  liquidator,  he  had  no  equity  against 
L.,  and  that  as  regarded  M.  &  G.  the  case  was 
indistinguishable  from  QrecUWhedl  Busy  Minimg 
Co,,  In  re;  King's  Case  (40  L.  J.  Oh.  861; 
L.  B.  6  Gh.  196),  and  that  they  ought  not  to  be 
placed  on  the  list  of  contributories,  since  there 
was  no  contractual  relation  between  them  and 
the  company.  NcUional  Bank  of  Wales,  In  re ; 
Massy  d  Qiffin's  Case,  76  L.  J.  Ch.  290; 
[1907]  1  Oh.  682 ;  96  L.  T.  498 ;  14  Manson,  66— 
Parker,  J. 

Hercules  Insurance  Co.,  In  re ;  PugWs  Case 
and  Sharman*s  Case  (41  L.  J.  Oh.  680; 
L.  B.  18  Eq.  666),  and  Irwperiai  Mercantile 
Credit  AssoouUion,  In  re;  Richardson's  Case 
(44  L.  J.  Oh.  262;  L.  B.  19  Eq.  688),  dis- 
tinguished.   Ih, 

Company  Limited  by  Guarantee— ICember's 
Liability  beyond  Amount  Pretoribod  by  Memo- 
randum.]— ^A  member  of  a  company  limited  by 
guarantee,  under  the  Oompanies  Act,  1862,  is 
not  liable  to  be  placed  on  the  list  of  contribu- 
tories, in  the  event  of  a  winding-up,  for  an 
amount  beyond  that  prescribed  by  the  memo- 
randum of  association  as  the  extent  of  his 
guarantee.  Maria  Anna  and  Steinbank  Coal 
Co.,  In  re ;  MaxtoelVs  Case  (L.  B.  20  Eq.  686), 
and  Maria  Anna  and  Steinbank  Coal  Co.,  In 
re ;  McKewan's  Case  (46  L.  J.  Oh.  819 ;  6  Oh.  D. 
447),  distinguished,  as  turning  on  the  Oom- 
panies Act,  1866,  and  relating  to  companies 
limited  by  shares.  Bangor  and  North  Wales 
MutuaZ  Marine  Protection  Association,  In  re; 
Baird's  Case,  68  L.  J.  Oh.  621 ;  [1899]  2  Ch. 
698 ;  80  L.  T.  870 ;  47  W.  B.  696— Wright,  J. 

Whether  these  cases  are  authorities  on  the 
construction  of  the  Oompanies  Act,  1862,  even 
as  to  companies  limited  by  shares,  qu<Bre.  lb., 
and  see  Shabbs,  Oontract  to  take,  col.  866. 

Liability  of  Fully  Paid  Shareholder- Foreign 
Contract.] — See  Intbbitational  Law. 

(h)  Obeditobs. 

(a)  Preferential, 

Btotute  whether  Betrofpeotiye.]— The  Pre- 
ferential  Payments  in  Bankruptcy  Amendment 
Act,  1897,  which  gives  workmen's  wages  and 


other  debts  of  a  company  priority  over  deben- 
ture-holders with  a  floating  charge  on  whose 
behalf  a  receiver  has  been  appointed,  is  not 
retrospective  in  its  operation,  and  does  not 
therefore  apply  in  a  case  where  the  receiver  has 
been  appomted  before  July  16,  1897,  the  date 
of  the  passing  of  the  Act.  Waverley  Type- 
writer, Lim,,  In  re;  D'Esterre  v.  Waverley 
Typewriter,  Lim,,  67  L.  J.  Oh.  360;  [1898] 
1  Ch.  699;  78  L.  T.  698;  46  W.  B.  686; 
6  Manson,  269— Wright,  J, 

Kanaging  Bizootor-" Clerk"  or  <<8erTant."] 
— The  managing  director  of  a  company  is  not 
entitled  by  virtue  of  the  Preferential  Payments 
in  Bankruptcy  Act,  1888,  and  the  Preferential 
Payments  m  Bankruptcy  Amendment  Act,  1897, 
to  any  payment  of  salary  or  wages  in  priority 
to  the  debenture-holders  of  the  company.  He  is 
not,  within  the  meaning  of  the  statute,  either  a 
**  clerk  "  or  "  servant "  of  the  company.  News- 
paper Proprietary  Syndicate,  In  re ;  Hopkinson 
V.  Newspaper  Proprietary  Syndicate,  69  L.  J. 
Oh.  678;  [1900]  2  Oh.  849;  88  L.  T.  341; 
8  Manson,  66— Oozens-Hardy,  J. 

Beoeiyor  in  Possotsion— Poor  Bate— Distriot 
Bate— Bate  for  Water  Supplied  by  Meter- 
Apportionment.] — A  poor  rate  and  district  and 
water  rates  were  made  respectively  on  Octo- 
ber 16,  1898,  and  October  4,  1898,  and  were 
payable  by  i^e  defendant  company.  A  receiver 
was  appointed  on  behalf  of  debenture-holders 
on  November  9, 1898,  who  went  into  possession 
on  the  same  d[ay;  and  on  December  1,  1898, 
the  company  went  into  voluntary  liquidation. 
The  receiver  paid  the  rates  in  full  in  January, 
1899,  and  clamied  to  be  recouped  by  the  liqui- 
dators of  the  company  out  of  the  assets  avail- 
able for  payment  of  the  general  creditors: — 
Held,  that  the  poor  and  district  rates  were 
preferential  payments  within  the  Preferential 
Payments  in  Bankruptcy  Act,  1888,  and  the 
amending  Act  of  1897,  and  that  the  receiver 
must  be  recouped  by  the  liquidators  the  whole 
of  the  amoimt,  and  not  merely  an  apportioned 
part  down  to  the  date  of  his  going  into  posses- 
sion. But  the  water  being  supplied  and  paid 
for  by  meter,  the  water  rate  must  be  appor- 
tioned, and  only  that  part  of  the  rate  which 
represented  the  quantity  consumed  down  to  the 
date  of  the  receiver  going  into  possession  was  a 
preferential  payment.  Mannesman  Tube  Co., 
In  re;  Von  Siemens  v.  Mannesman  Tube  Co., 
70  L.  J.  Oh.  666 ;  [1901]  2  Oh.  93 ;  84  L.  T.  679 ; 
66  J.  P.  377 ;  8  Manson,  300— Kekewich,  J. 

(b)  Unsecured. 

Judgment  Creditor.] — In  the  compulsory  wind- 
ing up  of  an  insolvent  company  in  the  Oourt 
of  Ohancery  under  the  Oompanies  Acts,  1862 
and  1867,  the  effect  of  section  28,  sub-section  1 
of  the  Irish  Judicature  Act,  1877  (correspond- 
ing to  section  10  of  the  English  Judicature 
Act,  1876),  is  that  the  rules  of  bankruptcy  as 
to  secured  and  unsecured  creditors  shall  pre- 
vail, and  consequently  judgment  creditors  of  a 
company  in  liquidation  who  had  taken  no  active 
steps  to  enforce  their  securities  are  not  entitled 
to  be  paid  in  priority  to  the  ordinary  creditors 
of  the  company.  Leinster  Contract  Corpora- 
tion, In  re,  [1908]  1  Ir.  B.  617— M.B. 

Debt  Duo   to   Company— Attaehment — 
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Baryiee  of  Chuniihae  Order  Viil— Beenrod  Creditor 
—Bight  of  Idqiiidator.]— Section  45  of  the  Bank- 
ruptcy Act,  1883,  is  not  attracted  to  the  winding- 
up  of  companies  by  section  10  of  the  Judicature 
Act,  1875,  so  as  to  render  receipt  by  the 
creditor  necessary  to  effectually  complete  the 
attachment  of  a  debt.  The  attachment  of  a 
debt  due  to  a  company  by  the  serrice  of  a 
garnishee  order  nisi  before  the  filing  of  a  petition 
to  wind  up  the  company  constitutes  the 
gamisher  a  secured  creditor  and  gives  him 
priority  over  the  liquidator.  National  United 
Investment  Corporation,  In  r«,  70  L.  J.  Ch.  461 ; 
[1901]  1  Ch.  960;  84  L.  T.  766;  8  Manson,  399 
—Wright,  J. 

Proof— Distress— Dishonoured  Bill  of  Bxohange 
for  Beat— Assets  Oyeroharged  by  Debentures— 

Beoeiyer.] — Where  a  landlord  has  accepted  from 
a  company,  who  are  not  assignees  of  the  lease 
but  are  in  occupation  of  the  demised  premises, 
a  bill  of  exchange  in  payment  of  overdue  rent 
and  the  bill  is  dishonoured,  and  subsequently 
the  company  goes  into  voluntary  liquidation, 
the  landlord  having  a  right  of  proof  in  the 
liquidation  is  thereby  disentitled  to  distrain. 
Carriage  Co-operative  Supply  Associationj  In 
re ;  CUmence,  ex  parte  (52  L.  J.  Ch.  472 ;  23 
Ch.  D.  154),  not  followed.  Harpur's  Cycle 
Fittings  Co.,  In  re,  69  L.  J.  Ch.  841 ;  [1900] 
2  Ch.  731 ;  aS  L.  T.  407 ;  8  Manson,  90— 
Wright,  J. 

But  if  the  goods  sought  to  be  distrained  on 
are  charged  in  favour  of  debenture-holders  to 
an  amount  exceeding  their  value,  the  Court  will 
not  at  the  instance  of  the  liquidator  restrain  the 
distress,  the  company  having  no  interest  in  the 
goods ;  and  it  makes  no  difference  that  the 
debenture-holders  have  not  obtained  the  ap- 
pointment of  a  receiver.  New  City  Constitu- 
tional Club  Co.,  In  re ;  Purssell,  ex  parte  (56 
L.  J.  Ch.  332  ;  34  Ch.  D.  647),  followed.    lb. 

Amount  —  Period  of    Ascertainment] — 

Where  a  creditor  proves  for  a  debt  against  a 
company  which  is  being  wound  up  under  the 
Companies  Act,  1862,  the  amount  of  the  proof 
on  which  dividends  are  to  be  paid  is  to  be 
ascertained  when  the  claim  is  filed,  and  with- 
out regard  to  payments  made  by  third  parties 
after  the  sending  in  of  the  claim  and  before 
adjudication  thereon.  Ligoniel  Spinning  Co., 
In  re ;  Bank  of  Ireland,  ex  parte,  [1900]  1  Ir.  R. 
324— V.C. 

Compensatioii  for  Breaeh  of  Contract.] — 

The  Bradford  Tramways  Co.,  who  leased  the 
tramways  from  the  corporation,  granted  a  licence 
to  a  person  of  the  exclusive  right  to  advertise  in 
their  cars  for  a  number  of  years.  Under  a  private 
Act  the  corporation  took  over  the  tramways, 
subject  to  paying  compensation  to  the  company 
under  certain  clauses  in  the  Act  which  were  in- 
serted at  the  instance  of  the  company : — Held, 
that  the  licensee  was  entitled  in  the  winding-up 
of  the  company  to  prove  in  respect  of  the 
damages  sustained  by  him  through  the  breach 
by  the  company  of  their  contract  with  Mm. 
Bradford  Tramways  and  Omnibtis  Co.,  In  re, 
68  J.  P.  862— Buckley,  J. 

Shares  Purported  to  be  Iisned  as  Folly 

Paid  in  Exchange  for  Debentures— Shares  not 
Folly  Paid-op— Proof  in  Betpect  of  Balaaea  of 


Original  Debt— Aulg^nee  of  Mgiaal  Creditor.] — 
A  shareholder  in  a  limited  company  is  not  pre- 
cluded under  section  88,  sub-section  7  of  the 
Companies  Act,  1862,  from  proving  in  the  wind- 
ing-up of  the  company  as  a  creditor  for  a  debt 
not  due  to  him  in  his  own  right  as  a  member  of 
the  company,  but  in  a  different  capacity,  as,  for 
instance,  the  assignee  of  the  claim  of  a  holder 
of  debentures  of  the  company.  Raitway  Time- 
Tables  Publishing  Co.,  In  re ;  WeUon's  Claim, 
68  L.  J.  Ch.  60;  [1899]  1  Ch.  108;  79 L.  T.  679; 
47  W.  R.  138 ;  5  Manson,  367— O.A. 

Interest  on  Debts— Stookbrdker's  Cus- 
tomers—Deposit 00  Wagering  TransactionB— 
Aeoord  and  SatisfMtion— Compromise.] — On  the 
winding-up  of  a  company,  creditors  from  whose 
course  of  dealing  with  it  there  can  be  implied  a 
contract  to  pay  interest  are  entitled  to  interest 
on  admitted  debts  to  the  date  of  paying  a  final 
dividend,  provided  there  be  surplus  assets. 
Duncan  d:  Co.,  In  re,  74  L.  J.  Ch.  188  ;  [1905]  1 
Ch.  307  ;  92  L.  T.  108 ;  53  W.  R.  299 ;  12  ^ian- 
son,  38 — Buckley,  J. 

This  is  so  notwithstanding  the  debt  is  for 
money  deposited  to  secure  a  wagering  contract. 
Universal  Stock  Exchange  v.  Strachak  (64  L.  J. 
Q.B.  723;  65  ib.  429 ;  [1895]  2  Q.B.  389 ;  [1896] 
A.C.  166)  followed.    Ib. 

The  duty  of  a  liquidator  is  to  distribute  the 
assets  according  to  the  rights  of  the  parties ; 
therefore  a  receipt  for  final  dividend  expressed 
to  be  in  full  mscharge  of  all  claims  is  no 
release  of  a  claim  for  interest  if  the  liquidator 
knew  the  question  was  to  be  raised.    Ib, 

The  amount  of  a  debt  admitted  to  proof  is 
the  amount  at  the  date  of  winding-up ;  there- 
fore, if  the  amount  has  been  settled  by  com- 
promise under  order  of  the  Court,  this  does  not 
negative  a  right  to  subsequent  interest.    Ib. 

Lien   on   Docoments— Proof  of    Debt — 

Omission  to  Mention  Lien— Amendment  of 
Proof—"  InadTertenoe."]— Where  a  solicitor, 
who  is  a  creditor  for  costs  against  a  company  in 
liquidation,  claims  a  lien  on  documents  of  the 
company  in  his  possession,  but  omits  to  men- 
tion the  lieu  in  his  proof  of  the  debt  due  to  him 
and  subsequently  acts  as  an  imsecured  creditor, 
he  will  not  be  allowed  as  a  matter  of  right  under 
the  Companies  Act,  1890,  Schedule  I.  clause  8, 
to  withdraw  or  amend  his  proof  so  as  to  claim 
his  lien.  Leave  to  amend  will  not  be  given 
unless  the  Court  is  satisfied  that  the  omission 
was  due  to  inadvertence  on  his  part,  and  that 
the  position  of  the  liquidator  has  not  been  . 
altered  since  the  proof  was  carried  in  in  a 
manner  which  is  inconsistent  with  the  lien 
claimed.  Safety  Explosives,  Lim.,  In  re, 
73  L.  J.  Ch.  184;  [1904]  1  Ch.  226;  90  L.  T. 
331 ;  52  W.  R.  470 ;  11  Manson,  76— C.A. 

Society  tot  Proyiding  Bntertainmentt- 

Obligation  to  Keep  Boilding  Open— Sale  of  Bond- 
ing—Bight  of  Fellowi  and  Uls  jfemben  to  Prove.] 

—One  of  the  articles  of  a  society  formed  for  the 
purpose  of  holding  entertainments  provided  that 
all  fellows  should  have  the  privilege  of  free 
entrance  "  on  all  occasions  on  which  the  build- 
ing is  open,  and  also  the  right  of  admittance 
themselves  and  orders  for  two  persons  on  Sun- 
days."   The  building  having  been  sold  and  the 
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society  baying  gone  into  liquidation,  the  fellows 
and  life  members  sought  to  prove  for  damages 
in  the  winding-up: — Heldt  that  the  society 
merely  agreed  that  so  long  as  it  carried  on  its 
business  the  claimants  should  be  entitled  to  be 
entertained,  but  that  there  was  no  obligation 
on  the  part  of  the  society  to  continue  its 
business,  and  therefore  that  the  claims  for 
damages  failed.  Royal  Aquarium  and  Summer 
and  Winter  Garden  Society,  In  re,  20  T.  L.  R. 
35— Buckley,  J. 

8et-oif — IniolTent  Company — Money  Lent  — 
Bills  Due.] — Section  10  of  the  Judicature  Act, 
1875,  has  not  introduced  into  the  law  of  the 
winding  up  of  companies  the  bankruptcy  rules 
as  to  set-on,  so  as  to  allow  an  insolvent  liquidat- 
ing company  which  is  a  shareholder  in  another 
insolvent  liquidating  company  with  limited  lia- 
bility to  set  off  against  calls  due  from  it  a  debt 
due  to  it  from  the  company  whose  shareholder 
it  is.  General  Works  Co.,  In  re;  GilVs  Case 
(48  L.  J.  Ch.  774;  12  Ch.  D.  756),  followed. 
Auriferous  Properties,  Lim.,  In  re  (No,  1),  67 
L.  J.  Ch.  367;  [1898]  1  Ch.  691;  79  L.  T.  71; 
47  W.  R.  75 ;  5  Manson,  260— Wright,  J. 

The  A  and  B  companies  were  both  insolvent 
and  in  liquidation.  The  A  company  held  shares 
in  the  B  company,  on  which  calls  had  been 
made  prior  to  either  company  going  into  liquida- 
tion. The  B  company  was  indebted  to  the  A 
company  for  money  lent: — Held,  that  in  the 
winding-up  of  the  B  company  the  liquidator  of 
the  A  company  was  not  entitled  to  take  any 
dividend  upon  its  debt  owing  from  the  B  com- 
pany until  the  A  company  had  paid  up  all  calls 
m  the  winding-up  of  the  B  company  on  the 
shares  held  by  it  in  the  B  company.  Overend, 
Gumey  d  Co.,  In  re ;  GrisselVs  Case  (36  L.  J. 
Ch.  752;  L.  R.  1  Ch.  528),  followed.  Auriferous 
Properties,  Lim.  (No.  2),  In  re,  67  L.  J.  Ch. 
674;  [1898]  2  Ch.  428;  79  L.  T.  71;  47  W.  R. 
75 ;  5  Manson,  260— Wright,  J. 

Two  Comptniet  in  Liquidation— Mutual  Debts 
—Mode  of  Dealing  with  Assets.]— The  T.  and 
F.  Companies  were  both  in  liquidation.  The 
T.  Company  owed  the  F.  Company  5,0001,  and 
the  F.  Company  owed  the  T.  Company  12,000i. 
In  the  course  of  the  liquidation  the  F.  Company 
had  paid  all  its  creditors  in  full  with  the  excep- 
tion of  the  T.  Company,  and  had  in  its  hands 
undistributed  assets  amounting  to  7,6772.  By 
an  order  made  in  the  winding-up  of  the  F. 
Company  this  sum  was  ordered  to  be  paid  by 
the  F.  Company  to  the  T.  Company  without 
prejudice  to  the  right  of  the  former  to  prove 
against  the  latter.  Subsequently  other  creditors 
came  forward  and  established  debts  against  the 
F.  Company  for  5,490/.  The  liquidator  of  the 
T.  Company  had  assets  in  his  hands  subject  to 
a  liability  of  5,100/.  to  the  F.  Company  and 
4,685/.  to  other  creditors.  On  an  application 
in  the  winding-up  of  the  T.  Company  by  the 
F.  Company  as  to  how  the  assets  were  to  be 
dealt  with, — Held,  that  the  proper  course  was 
notionally  to  treat  the  F.  Company  as  having 
paid  the  4,323/.  (balance  of  its  debt  of  12,000/.) 
to  the  T.  Company,  and  to  take  that  sum, 
together  with  the  assets  already  in  hand,  and 
apply  it  in  payment  of  a  dividend  upon  all  the 
debts  of  the  T.  Company— that  is,  the  5,100/. 
due  to  the  F.  Company  and  the  4,685/.  due  to 
other  creditors.    If  the  dividend  found  attribu- 


table to  the  F.  Company  exceeded  in  amount 
the  4,323/.  which  it  owed,  it  would  receive  the 
difference ;  if,  however,  it  was  less  or  equal  to 
that  sum  it  would  receive  nothing.  Leeds  and 
Hanley  Theatres  of  Varieties,  In  re;  Consoli- 
dated Exploration  and  Finance  Co.,  ex  parte, 
73  L.  J.  Ch.  563 ;  [1904]  2  Ch.  45 ;  52  W.  R.  506 ; 
12  Manson,  191— Buckley,  J. 

Chuirantor— Creditor.]— Sfe  Bankruptcy. 

Limited  Company- Lessee  of  Premises— Power 
of  Be-entry  in  Event  of  Liquidation.] — See  Horsey 
Estate  V.  Steiger,  post,  Landlord  and  Tenant. 

(i)  DiscovBBY  OF  Absbts. 
(Companies  Act,  1862,  s.  116.) 

Examination  of  Witness  nnder  Beetion  116 
of  Companies  Aet,  18$8— Costs  of  being  Bepre- 
sented  by  Solieitors  and  Counsel— "  Proeeeding 
in  the  Supreme  Court."]  —  An  examination  of 
witnesses  imder  section  116  of  the  CompauicK 
Act,  1862,  is  a  *' proceeding  in  the  Supreme 
Court "  within  the  meaning  of  the  Judicature 
Act,  1890,  s.  5,  and  therefore  the  Court  has 
jurisdiction  to  order  the  person  procuring  the 
examination  to  pay  the  witnesses  examined 
imder  that  section  their  costs,  including  the 
costs  of  heing  represented  by  solicitors  and 
counsel,  in  addition  to  their  expenses.  Apple- 
ton,  French  <B  Scrafton,  Lim.,  In  re,  74  L.  J. 
Ch.  471;  [1906]  1  Ch.  749;  93  L.  T.  8;  63 
W.  R.  601 ;  12  Manson,  336— Warrington,  J. 

Private  Examination  of  Witness  —  Presenee 
of  Solieitor  for  Witness— UndertaUng  of  Seereoy 
— Ezelnsion  of  Solieitor— Diseretion  of  Court  as 
to  Disclosure  of  Infbrmation.] — The  examina- 
tion of  a  witness  under  section  116  of  the 
Companies  Act,  1862,  is  a  strictly  private  pro- 
ceeding, and  the  Registrar  has  jurisdiction  to 
require  of  the  solicitor  attending  on  behalf  of 
the  witness,  as  a  condition  of  his  being  present 
at  the  examination,  to  give  an  undertaking  to 
use  any  information  acquired  at  the  examina- 
tion for  the  purpose  only  of  the  re-examination 
of  the  witness,  and  not  to  disclose  or  allow  to 
be  disclosed  to  any  one  without  the  leave  of 
the  Court  any  information  so  acquired,  and  at 
the  end  of  the  examination  forthwith  to  destroy 
all  notes  taken  by  him  at  the  examination ;  and 
if  a  clerk  of  a  solicitor  attends  in  the  place  of 
his  principal,  he  may  be  required  only  to  dis- 
close the  iuformation  to  his  principal  after  the 
principal  has  given  a  similar  imdertaking  to 
the  Registrar.  London  and  Northern  Bank, 
In  re ;  Haddock's  Case,  71  L.  J.  Ch.  511 ;  [1902] 
2  Ch.  73;  86  L.  T.  430;  50  W.  R.  536;  9 
Manson,  326— C.A. 

The  Court  can  upon  an  application  under 
rule  1  of  the  Companies  (Winding-up^  Rule, 
November,  1896,  allow  inlormation  ootained 
at  an  examination  under  section  116  of  the 
Companies  Act,  1862,  to  be  disclosed  to  third 
parties  if  and  so  far  as  in  its  discretion  it 
thinks  it  right  that  the  information  should  be 
disclosed,    lb. 

Production  of  Documents  Deposited  with 
!  Surreyor  of  Income  Tax  fm  Income  Tax— Privi- 
I  lege— Practice-Evidence— Diseretion  of  Court.] 
I  — The  jurisdiction  of  the  Court  under  section 
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115  of  the  Companies  Act,  1862,  to  order  the 
attendance  of  persons  to  he  examined  and  the 
production  of  documents  is  discretionary;  and 
where  the  Judge  had  exercised  his  discretion 
the  Court  of  Appeal  will  not  as  a  rule  interfere 
with  it,  though  In  the  case  of  an  ohvious  mis- 
carriage of  justice  it  would  have  jurisdiction  to 
do  so.  Joseph  Hargreaoes,  Lim,^  In  re,  69  L.  J. 
Ch.  183 ;  [1900]  1  Ch.  347 ;  82  L.  T.  132 ;  48 
W.  R.  241 ;  7  Manson,  354— C.A. 

Per  Weight,  J.— The  Court  will  not  without 
very  strong  reasons  order  the  production  of 
documents  deposited  with  a  Surveyor  of  Income 
Tax  which  the  Board  of  Inland  Revenue  object 
to  produce  on  the  ground  ihBkt  the  production 
will  be  against  the  public  interest.     lb. 

On  a  summons  for  production,  an  af&davit  of 
the  secretary  of  the  Income  Tax  Conmiissioners, 
stating  the  objection  to  production,  is  sufficient, 
without  personal  attendance  of  a  responsible 
official.    lb. 

H.M.S.  Bellerophon,  In  re  (44  L.  J.  Adm.  5), 
and  Hennessy  v.  Wright  (67  L.  J.  Q.B.  530; 
21  Q.B.  D.  509)  followed.    lb. 

Pending  Action— Beftistl  to  Aniwer  Qooitioni.] 
—The  pendency  of  an  action  conmienced  by 
the  liquidator  of  a.  company,  which  is  in  course 
of  being  wound  up,  against  third  persons  may 
be  a  good  ground  for  postponing  the  examination 
of  a  witness  imder  section  115  of  the  Com- 
panies Act,  1862.  But  where  the  witness  to  be 
examined  was  a  former  manager  of  a  company 
which  was  in  voluntary  liquidation,  and  the 
liquidator  was  simply  seeking  to  obtain  infor- 
mation as  to  the  documents  of  the  company 
which  were  in  the  manager's  possession,  and 
also  information  as  to  how  he  had  dealt  with 
those  documents,  it  was  held  that  it  was  a 
proper  case  for  the  liquidator  to  put  in  force 
the  powers  conferred  by  the  section,  notwith- 
standing that  the  manager  had  improperly 
handed  over  some  of  the  documents  to  a  person 
with  whom  the  company  was  in  litigation. 
London  and  Northern  Bankf  In  re ;  Archer j  ex 
parte,  85  L.  T.  698 ;  50  W.  R.  262— C.A. 

Peporitioni  Right  to  Inipeet  and  Take  Oopiet 
— Aniworing  Intonogatories.]— A  person  seek- 
ing to  inspect  depositions  taken  under  section 
115  of  the  Companies  Act,  1862,  must  make  out 
a  special  case,  such  depositions  being  since 
rule  1  of  the  Companies  (Winding-up)  Rules 
(November),  1896,  private.  Merchants'  Fire 
Office,  In  re,  68  L.  J.  Ch.  211 ;  [1899]  1  Ch.  432 ; 
80  L.  T.  285;  47  W.  R.  480;  6  Manson,  93— 
Wright,  J. 

Directors  of  a  company  had  been  separately 
examined  by  the  voluntary  liquidator  under 
section  115  of  the  Companies  Act,  1862.  Sub- 
sequently the  liquidator,  in  the  name  of  the 
company,  commenoed  an  action  against  the 
directors  for  misfeasance,  and  obtained  leave  to 
deliver  interrogatories  to  the  directors  who  had 
put  in  separate  defences.  On  the  application  of 
one  of  the  directors  for  liberty  to  inspect  and 
take  a  copy  of  his  depositions, — Held,  that  the 
applicant  had  tk  prima  facte  right  to  inspect  and 
take  a  copv  of  his  depositions,  and  that  the 
mere  fact  that  he  was  charged  with  something 
in  an  action  against  himself  and  other  persons 


did  not  deprive  him  of  that  prinui  fade  right 
unless  it  could  be  shewn  that  there  was  a  con- 
spiracy to  misrepresent  the  facts  of  the  case,  of 
which  there  was  no  evidence  in  the  present 
case.    lb. 


(/)  Public  Examination. 

Jnrisdiotion— SnAdaiiey  of  Report.]— In  order 
to  give  jurisdiction  to  make  an  order  for  the 
public  examination  of  any  person  under  section 
8  of  the  Companies  (Winding-up)  Act,  1890,  the 
further  report  of  the  official  receiver  mentioned 
in  sub-section  2  of  section  8  must  state  the 
manner  in  which  the  company  was  formed,  give 
the  facts  which  in  his  opinion  shew  that  fraud 
has  been  committed,  express  his  opinion  that 
there  has  been  fraud  by  the  individual  sought 
to  be  examined,  and  also  shew  how  that  indi- 
vidual is  connected  with  the  facts.  The  report 
need  not  shew  that  the  charge  is  proved,  but 
only  that  there  is  sufficient  bans  for  the  opinion 
of  the  official  receiver.  Civil,  Naval,  and 
Military  Outfitters,  In  re,  68  L.  J.  Ch.  164 ; 
[1899]  1  Ch.  215 ;  80  L.  T.  241 ;  47  W.  R.  233  ; 
6  Manson,  100— C.A. 

The  report  ought  not  to  state  that  the  person 
sought  to  be  examined  was  "  concerned  in  the 
promotion  *'  of  the  company,  but  should  use  the 
words  of  section  8,  sub-section  3,  "  taken  part 
in  the  promotion."  Barnes,  Ex  parte  (65  L.  J. 
Ch.  394;  [1896]  A.  C.  146),  considered  and 
explained.    lb. 

Order  for— Applioation  to  Siiohaige— Idndt  of 
Time.]  —  Semhle,  the  time  within  which  an 
application  should  be  made  to  discharge  an 
order  for  the  public  examination  of  a  person 
who  has  taken  part  in  the  promotion  or  forma- 
tion, or  been  a  director  or  officer  of  a  compajiy 
under  section  8,  sub-section  3  of  the  Companies 
(Winding-up)  Act,  1890,  is  fourteen  days  from 
the  service  of  the  order  for  such  examination, 
but  at  any  rate  the  application  must  be  made 
within  a  reasonable  time.  National  Stores,  In 
re,  69  L.  J.  Ch.  16 ;  [1899]  2  Ch.  773 ;  81  L.  T. 
529 ;  48  W.  R.  185 ;  7  Manson,  5e— Wright,  J. 
Affirmed  in  C.A. ;  [1900]  1  Ch.  27. 

Where,  under  sub-section  2  of  section  8  of  the 
Companies  (Winding-up)  Act,  1890,  the  official 
receiver  has  made  a  further  report,  containing  a 
finding  of  fraud  against  a  person  who,  according 
to  the  report,  has  taken  part  in  the  promotion 
or  formation  of  the  company,  and  upon  such 
report  an  order  for  the  public  examination  of 
such  person  is  made  under  sub-section  3,  an 
appUcation  to  discharge  the  order,  on  the 
alleged  ground  that  such  person  did  not  take 
the  part  which  the  official  receiver  has  found  in 
his  report  that  he  did  take,  is  not  an  objection 
to  the  jurisdiction  of  the  Court  to  make  the 
order  which  is  sought  to  be  impeached ;  for  the 
question  whether  the  person  did  take  part,  as 
reported,  is  the  very  thing  which  it  is  the  object 
of  the  examination  to  ascertain.  Neto  Travel- 
lers'  Chambers,  In  re  (64  L.  J.  Ch.  317 ;  [1895] 
1  Ch.  395),  foUowed.    lb. 


(k)  Fbaudulent  Pbbfebenos. 

What  is— Dobontnrot— iMno  to  Oroditon  to 
EoUoTO  Bnroty— **  ITndae  or  fhtndnlont  pmh- 
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renee."] — Section  164  of  fche  Companies  Aot, 
1862,  although  it  uses  the  words  *' undue  or 
fraudulent  preference/'  does  not  extend  the 
operation  of  section  48  of  the  Bankruptcy  Act, 
1888.  Stenotyper,  Lim,,  In  re;  HasUnga  v. 
Stenoiyper,  Lim,,  70  L.  J.  Ch.  94 ;  [19011  1  Oh. 
250;  84  L.  T.  149;  8  Manson,  203— Cozens- 
Hardy,  J. 

H.  &  Co.  were  creditors  of  a  joint-stock  com- 
pany for  a  debt,  part  of  which  was  secured  by 
an  acceptance  of  the  company  upon  which  R., 
the  chairman  of  the  company,  was  liable.  The 
company  was  known  by  its  directors  to  be,  if 
not  absolutely  insolvent,  at  least  unable  to  pay 
its  debts  as  they  became  due  from  its  own 
mone^.  Under  these  circumstances  the  com- 
pany issued  debentures  to  H.  &  Co.  as  collateral 
security  for  the  parent  of  their  debt: — Heldf 
that,  the  main  motive  of  the  conipany  in  issuing 
the  debentures  being  to  relieve  K.  from  his  lia- 
bility on  the  acceptance,  the  debentures  were 
not  igiven  with  a  view  of -preferring  H.  &  Co., 
although  incidentally  they  would  obtain  a  benefit 
by  them,  and  that  they  were  therefore  valid. 
MiUSt  In  re;  Official  Receiver,  ex  parte  (5 
Morrell,  66),  followed.    lb, 

A  company,  in  an  insolvent  condition,  within 
a  few  da3r8  of  a  winding-up  resolution,  preferred 
one  of  its  creditors,  under  a  sense  of  moral 
obligation : — Held,  a  fraudulent  preference, 
under  section  164  of  the  Companies  Act,  1862. 
New,  Prance  <B  Garrard  v.  Hunting  (66  L.  J. 
Q.B.  654;  [1897]  2  Q.B.  19)  applied.  FUtcher, 
In  re;  Suffolk,  ex  parte  (9  Morrell,  8),  and 
Vingoe  <t  Davies,  In  re ;  Viney  db  Norton,  ex 
parte  (1  Manson,  416),  followed.  Blackburn  dt 
Co.,  In  re,  68  L.  J.  Ch.  764;  [1899]  2  Ch.  725; 
81  L.  T.  620;  48  W.  R.  186;  7  Manson,  47— 
Wright,  J. 

Unrec^tered  Agreement  to  Qiye  leeurity  whan 
Called  upon— Seenritj  CKyen  on  Ere  of  Winding- 
up.] — W.  J.  was  "  permanent  director  **  and  the 
largest  shareholder  in  a  company  registered  in 
March,  1904.  His  son  was  one  of  the  other  two 
directors.  The  company  had  a  large  turnover 
in  1904  and  1905.  In  December,  1904,  it 
applied  to  its  bankers  for  an  overdraft,  which 
the  bankers  agreed  to  give  on  the  terms  that 
W.  J.  should  guarantee  it.  He  guaranteed  an 
overdraft  up  to  2,600Z.,  on  an  agreement  by  the 
company  to  give  him  security  by  means  of  a 
debenture  or  other  charge  whenever  he  should 
call  upon  the  company  to  do  so.  In  February, 
1905,  ne  guaranteed  an  overdraft  up  to  4,000Z. 
on  a  simUar  agreement.  He  was  a  large  trade 
creditor  of  the  company.  In  1905  the  company 
made  a  heavy  trading  loss.    On  December  8, 

1905,  W.  J.  asked  the  company  for  the  security, 
and  on  December  15  the  company  gave  him  a 
debenture  for  the  then  amount  of  the  over- 
draft, charged  on  all  its  property.  The  deben- 
ture was  duly  registered  under  section  14  of 
the  Companies  Act,  1900,  but  neither  of  the 
agreements  was    registered.     On    January  1, 

1906,  the  company  went  into  voluntary  liqui- 
dation. On  a  summons  taken  out  by  the  liaui- 
dator  in  the  winding-up  for  a  declaration  that 
the  debenture  was  invalid  as  a  fraudulent  pre- 
ference within  section  164  of  the  Companies 
Act,  1862  i—HeUd,  that,  in  view  of  the  constitu- 
tion of  the  board  of  directors,  W.  J.  could  have 
had    the    debenture   at   any  time;    that   the 


agreement  to  give  it,  although  made  for  value, 
could  not  be  allowed  to  have  legal  effect  if  its 
performance  were  postponed  imtil  the  time 
within  which  the  law  as  to  fraudulent  pre- 
ference takes  effect  had  arrived,  and  that  the 
debenture  was  therefore  a  fraudulent  prefer- 
ence,  and  invalid.  Fieher,  Ex  parte ;  Ash,  in 
re  (41  L.  J.  Bk.  62;  L.  R.  7  Ch.  686),  and 
KUner,  Ex  parte;  Barker,  in  re  (18  Cfh.  D. 
245),  applied.  Jackson  d  Baseford,  IJm,,  In  re, 
75  L.  J.  Ch.  697;  [1906]  2  Ch.  467;  95  L.  T. 
292;  18  Monson,  806;  22  T.  L.  R.  708— 
Buckley,  J, 

19.  Voluntary  Winding-up. 

(a)  Resolution. 

Votioes  tn  Extraordinary  Mooting  lisnod 
without  Preyions  Board  Mooting.]— A  resolution 
for  the  voluntary  winding-up  of  a  company  is 
not  valid  if  passed  at  an  extraordinary  general 
meeting  of  the  company  convened  by  the  secre- 
tary without  the  authority,  previously  or  sub- 
sequently given,  of  the  board  of  directors. 
Hayoraft  Gold  Reduction  Co,,  In  re,  69  L.  J. 
Ch.  497;  [1900]  2  Ch.  230;  83  L.  T.  166;  7 
Manson,  243^Cozens-Hardy,  J. 

The  consent,  separately  obtained  by  the 
secretary,  of  directors  sufficient  in  number  to 
form  a  quorum,  to  the  sending  out  of  notices 
for  an  extraordinary  general  meeting  of  the 
company  is  not  eqmvalent  to  a  resolution  for 
the  holding  of  such  a  meeting  passed  at  a 
board  meeting.  D*Arcy  v.  Tamar,  Kit  Hill, 
and  CalUngton  Baikoay  (36  L.  J.  Ex.  87  ;  L.  R. 
2  Ex.  158;  4  H.  A  C.  463)  foUowed.  BoneUVs 
Electric  Telegraph  Co,,  in  re;  Collie's  Claim 
{4p  L.  J.  Ch.  567 ;  L.  R.  12  Eq.  246)  questioned. 

Irrognlarity— Votioo  of  Mooting.]— A  reso- 
lution for  the  voluntary  winding-up  of  a  com- 
pany is  not  valid  if  passed  at  an  extraordinary 
general  meeting  convened  by  the  secretary, 
acting  on  his  own  authority  and  without  the 
authority  of  the  board  of  directors,  upon  the 
requisition  of  shareholders  of  the  company 
under  section  13,  sub-section  1  of  the  Com- 
panies Act,  1900,  within  the  twenty-one  days 
from  the  date  of  the  requisition  being  deposited 
with  the  company  allowed  by  sub-section  3. 
The  summoning  of  such  a  meeting  by  the 
secretary  on  his  own  authority  is  a  serious 
matter,  and  cannot  be  treated  as  a  mere  irregu- 
larity in  the  internal  regulations  of  the  affairs 
of  the  companv.  Haycraft  Gold  Reduction  dc. 
Co,,  In  re  (69  L.  J.  Ch.  497  ;  [1900]  2  Ch.  230), 
followed.  Wyoming  State  Syndicate,  In  re, 
70  L.  J.  Ch.  727;  [1901]  2  Ch.  431;  84  L.  T. 
868;  49  W.  R.  650;  8  Manson,  311— Wright,  J. 

Title  to  Olgoot — Oontribntorios  but  not  Mombon 
of  Ck>mpan7— Tniitoos  of  Doooaiod  Sluuroholdor.] 
— Testamentarjr  trustees  were,  under  section  76 
of  the  Companies  Act,  1862,  contributories  but 
not  members  of  a  company  in  which  the  de* 
ceased  held  shares  at  the  time  of  his  deaUi : — 
Held,  that  the  trustees  had  a  good  title  to 
challenge  the  validity,  on  the  ground  of  non- 
compliance with  the  articles  of  association,  of 
a  special  resolution  of  the  company  for  volun- 
tary liquidation  and  the  appointment  of  a 
liquidator.  HowHng's  Trustees  v.  Smith,  7  F. 
390— Ct.  of  Sess. 
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ArtielM  of  Aiioeiatiop  —  Oonttrnfitioii.]— 
Article  61  of  the  articles  of  association  of  a 
company  incorporated  under  the  Companies 
Acts  provided :  '*  No  business  shall  be  transacted 
at  any  general  meeting  except  the  declaration 
of  a  dividend,  imless  there  shall  be  personally 
present  at  the  conmiencement  of  the  business 
ten  or  more  members."  Article  130  provided : 
"  On  the  dissolution  of  the  Company  the  affairs 
of  the  Company  shaU  be  wound  up  in  terms  of 
the  Acts  of  Parliament  under  which  the  com- 
pany is  incorporated  " : — Held^  that  at  a  meeting 
for  the  passing  of  a  special  resolution  for  the 
voluntary  winding-up  of  the  company,  there 
must  be  at  least  ten  members  personally  pre- 
sent in  terms  of  article  61  of  the  articles  of 
association,  and  that  it  was  not  sufficient  that 
the  meeting  satisfied  the  provisions  of  the 
Companies  Acts  as  to  the  passing  of  special 
resolutions.    lb. 

Bigmiisal  of  Serrants.]— A  voluntary  winding- 
up  of  a  company  unlike  a  compulsory  winding- 
up  or  the  appointment  by  the  Court  of  a 
receiver  and  manager  in  a  debenture-holders' 
action,  does  not  operate  as  a  dismissal  of  the 
servants  of  the  company,  inasmuch  as  there  is 
no  change  in  the  personality  of  the  employer. 
Imperial  Wine  Co.,  In  re ;  Shirrefs  Case  (42 
L.  J.  Ch.  5 ;  L.  R.  14  Eq.  417),  considered  and 
not  applied.  Reid  v.  Explosives  Co.  (56  L.  J. 
Q.B.  388;  19  Q.B.  D.  264)  discussed.  Midland 
Cmmties  District  Bank  v.  Attivood,  74  L.  J.  Ch. 
286 ;  [1906]  1  Ch.  367  ;  92  L.  T.  360;  12  Manson, 
20;  21  T.  L.  R.  176— Warrington,  J. 

As  to  voluntary  winding-up  as  a  bar  to  a 
petition  for  a  compulsory  order,  see  Wcjdinq-up 
(Petition),  col.  452. 


(b)  Stay  op  Executions. 

▼olnntary  Winding-up— Aetion  hj  Creditor- 
Stay  of  Aotion— Diseretion  of  Ooort — Onm  of 
Proof.] — ^In  an  action  by  a  creditor  against  a 
company  in  voluntary  liquidation  the  plaintiff 
claimed  a  sum  certain  as  an  agreed  fee  for 
services  rendered,  and  in  the  alternative  claimed 
the  like  sum  as  on  a  quantum  meruit.  Upon 
an  i^^plication  for  judgment  under  Order  XIV., 
the  bquidator  of  the  company  disputed  the 
plaintiff's  claim.  The  liquidator  obtieilned  un- 
conditional leave  to  defend,  and  an  order  was 
made  giving  directions  as  to  pleadings,  dis- 
covery, and  trial  of  the  action.  The  liquidator 
subsequently  applied  that  all  further  proceed- 
ings in  the  action  should  be  stayed  upon  the 
ground  that  the  company  was  being  wound  up 
vplimtarily: — Held,  that  the  application  must 
be  refused.  Currie  v.  Consolidated  Kent  Col- 
lieries Carporatian,  75  L.  J.  K.B.  199;  [1906] 
1  K.B.  134;  94  L.  T.  148 ;  13  Manson,  60-C.A. 

Per  CoLUNS,  M.R.— Where,  in  an  action  by 
a  creditor  against  a  company  in  voluntary  liqui- 
dation, the  creditor's  claim  is  disputed  by  the 
liquidator,  the  presumption  is  in  &vour  of  the 
action  being  allowed  to  proceed.    lb. 


(c)  Applications  in. 

Simunonf    by    Or6ditor.]-~The    fact    that    a 
creditor  of  a  company  is  also  a  contributory 


I  entitles  him  to  make  an  application,  under  sec- 
tion 138  of  the  Companies  Act,  1862,  in  respect 
of  a  claim  in  which  he  is  concerned  only  as 
creditor.  Central  De  Kaap  Gold  Mines,  In  re, 
69  L.  J.  Ch.  18 ;  7  Manson,  82— Wright,  J. 

Soenrity  for  Costs— Voluntary  Winding-np 
— CUdm  by  Creditor  out  of  Jnrisdietion.]— A 
person  resident  abroad  who  takes  out  a  sum- 
mons in  a  voluntary  winding-up  under  section 
138  of  the  Companies  Act,  1862,  as  extended  by 
section  25  of  the  Companies  (Winding-up)  Act, 
1900,  for  a  declaration  that  he  is  a  creditor  of 
the  company,  may  be  ordered  to  give  security 
for  costs.  Pretoria  Pietersburg  RaiUoay,  In  re 
{No.  2J,  73  L.  J.  Ch.  704 ;  [1904]  2  Ch.  359 ; 
91  L.  T.  285 ;  68  W.  R.  74— Buckley,  J, 


(d)   LiQUIDATOB. 

Appointment— Spooial  Sosolntion— Conflnna- 
tory  Hooting- Power  to  Pass  Fresh  Sosolntion— 
Votioe.] — As  soon  as  a  resolution  for  the  volun- 
tary winding-up  of  a  company  has  been  passed, 
a  resolution  for  the  appointment  of  a  liquidator 
can  be  proposed  and  carried  without  any 
previous  notice.  Consequently,  where  notice  is 
given  of  a  meeting  to  confirm  resolutions  passed 
at  a  previous  meeting — ^first,  that  the  company 
should  be  wound  up  voluntarily ;  and  secondly, 
that  a  person  named  should  be  appointed 
liquidator — the  company  can  at  the  confirmatory 
meeting  after  the  resolution  for  the  winding-up 
has  been  passed,  allow  the  other  resolution  to 
drop  and  pass  a  resolution  appointing  as  liqui- 
dator some  person  other  than  that  named  in 
the  notice.  Trench  Tuheless  Tyre  Co.,  In  re; 
BetheU  v.  Trench  Tubeless  Tyre  Co.,  69  L.  J. 
Ch.  213 ;  [1900]  1  Ch.  408 ;  82  L.  T.  247 ;  48 
W.  R.  810 ;  8  Manson,  85— C.A. 

Appointment  by  Court  of  Additional  Liqni- 
dator.] — Semble,  the  Court  having  jurisdiction 
to  wind  up  companies  has  power  under  sec- 
tions 138  and  141  of  the  Companies  Act,  1862, 
to  appoint  a  liquidator  in  a  voluntary  winding- 
up,  not  only  where  there  is  no  liquidator  acting, 
or  where  the  existing  liquidator  is  removed  by 
the  Court,  but  in  any  other  case  "  on  due  cause 
shewn."  Sunlight  Incandescent  Gas  Lamp  Co., 
In  re,  69  L.  J.  Ch.  873 ;  [1900]  2  Ch.  728 ;  83 
L.  T.  406— Wright,  J. 

The  Court  "  on  due  cause  shewn  "  appointed 
an  additional  liquidator  in  a  voluntary  wmding- 
up  on  the  application  of  the  existing  liquidator. 
lb. 

Applieation  to  Bemove — Cirenlar  to  Share- 
holders —  Charges  against  Liquidator  —  Con- 
tempt of  Court.] — Where  a  summons  to  remove 
a  liquidator  in  a  voluntary  winding-up  is  taken 
out  on  behalf  of  the  applicant  and  all  other 
shareholders,  the  Court  will  not,  on  the  ground 
of  contempt,  restrain  the  applicant  from  issuing 
a  circular  to  the  shareholders  asking  their 
support  to  the  summons,  though  it  contains 
charges  against  the  liquidator,  made  ex  parte, 
to  justify  the  application.  New  Gold  Coast 
Exploration  Co.,  In  re,  70  L.  J.  Ch.  865; 
[1901]  1  Ch.  860;  8  Manson,  296— Cosens- 
Hardy,  J. 

Bomnnoration    of-^Basis   of  Bomnnoratioa — 
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Sale  to  Another  Oompany— Tolimtary  Llqnidatum  \ 
of  Vendor  Oompany — Oompnlsory  Liqnidatian  of  | 
Purchasing  Company.]— On  the  sale  of  a  com- 
pany's assets  to  another  company  the  purchasing 
company  agreed  to  pay  the  costs,  charges,  and 
expenses  of  the  voluntary  winding-up  of  the 
vendor  company : — Heldy  that  the  remuneration 
of  the  voluntary  liquidator  was  not  governed  by 
the  regulation  as  to  the  mode  of  remunerating 
official  liquidators  adopted  by  the  Master  of 
the  Rolls  and  sanctioned  by  the  Lord  Chancellor 
(1868) ;  such  a  case  must  be  considered  in 
r^ard  to  its  own  particular  circumstances.  It 
is  not  a  proper  mode  of  remuneration  that  all 
letters  should  be  paid  for  on  a  uniform  scale 
irrespective  of  the  difficulty  involved.  Amal- 
gamated Syndicates,  In  re,  70  L.  J.  Ch.  726; 
[1901]  2  Ch.  181 ;  84  L.  T.  864— Wright,  J. 


(e)  Transfers. 

Registration  of  Transfns— Invalid  Bosolations 
— Interloentory  Injvnetion— Pending  Action— 
Begistration  of  Transfers  in  the  Meantime.] — 
A  transferee  of  shares  under  transfers  executed 
before  the  date  of  the  confirmatory  resolution 
for  voluntary  liquidation  is  not  entitled  to  insist 
on  the  registration  of  such  transfers  after  the 
date  of  the  confirmatory  resolution  merely 
because  an  action  has  been  brought  to  declare 
the  resolution  invalid  and  an  interlocutory 
order  has  been  made  to  restrain  the  company 
from  acting  upon  the  resolution.  Violet  Con- 
solidated Gold-Mining  Co.,  In  re,  68  L.  J.  Ch. 
635 ;  80  L.  T.  684 ;  7  Manson,  102— Kekewich,  J. 


(/)  Supervision  Order. 

Volnntary  Winding-up — Berviee  of  Liquidator 
— Costs.] — In  rule  36  of  the  Companies  Winding- 
up  Rules,  1890,  the  words  "imless  presented 
by  the  company  "  govern  the  rule  throughout,  I 
and  not  merely  the  first  paragraph,  and  there- 
fore, where  a  company  in  course  of  voluntary 
winding-up  presents  a  petition  for  a  supervision 
order,  it  is  not  necessary  to  serve  the  petition 
upon  the  liquidator,  and  the  costs  of  doing  so 
will  not  be  allowed.  Chester  d  Go,,  In  re,  52 
W.  R.  189— Buckley,  J. 

Beport  by  Liquidator.]— In  all  future  cases  in 
which  an  order  is  made  continuing  a  voluntary 
winding-up  under  the  supervision  of  the  Court, 
the  liquidator  will  be  required  to  report  to  the 
Court  on  each  quarter-day  instead  of  monthly 
as  now.  Homer  d  Co,,  In  re,  5  Manson,  365— 
Wright,  J. 

Solieitor— Oosts— Bemnneration  of  Liquidator 
— Priority.] — Where  a  voluntary  liquidation  is 
continued  imder  the  supervision  of  the  Court 
the  taxed  costs  of  the  solicitor  employed  by  the 
liquidator  incurred  during  the  period  down  to 
the  date  of  the  supervision  order  must  be  paid 
out  of  the  assets  before  any  remuneration  due 
to  the  liquidator  up  to  that  time.  So  also  must 
any  costs  properly  incurred  after  the  date  of 
the  order  in  getting  in  assets  of  the  company, 
or  in  work  done  on  the  instructions  of  the  liqui- 
dator. Sanitary  Burial  Association,  Lim,,  In 
re,  69  L.  J.  Ch.  661 ;  [1900]  2  Ch.  289 ;  82  L.  T. 
639;  48  W.  R.  629 ;  7  Manson,  469^3. A. 


20.  Surplus  Assets. 


Meaning  of.]- 
of    association 
mean  the  fund 
liquidator  after 
and    costs    of 
Crichton's  Oil 
[1902]  2  Ch.  86 
— C.A. 


-"Surplus  assets"  in  articles 
of    a    company   prima    fade 

remaining  in  the  hands  of  the 
all  claims  of  outside  creditors 
winding-up    have    been    met, 

Co.,  In  re,  71  L.  J.  Ch.  631; 

;  86  L.  T.  787 ;  9  Manson,  402 


Arrears  of  Dividends  on  Preference  Shares- 
Profit  on  Tear's  Trading— Debit  on  Capital 
Account— Profits  **  available  tia  dividends.'']— 
By  the  memorandum  and  articles  of  association 
of  a  company  which  was  being  wound  up,  the 
preference  shareholders  of  the  company  were 
entitled  to  a  cumulative  preferential  dividend 
of  6  pner  cent,  per  annum.  The  articles  provided 
that  in  the  event  of  winding-up  the  "  surplus 
assets  *'  should  be  distributed  between  holders 
of  preference  and  ordinary  shares  according  to 
the  amount  paid  up  thereon ;  that  the  directors 
should  have  power  to  set  aside  out  of  the 
profits  of  the  company,  or  otherwise,  such  sums 
as  they  should  tlunk  proper  as  a  reserve  fund 
or  for  other  purposes  ;  that  the  profits  from  time 
to  time  '*  available  for  dividends  "  should,  sub- 
ject to  the  provisions  thereinbefore  contained, 
be  applicable— first,  to  the  payment  of  the 
fixed  preferential  dividend  on  the  preference 
shares;  and  secondly,  that  the  surplus  should 
be  applicable  to  the  payment  of  dividends  on 
the  ordinary  shares,  but  that  the  whole  or  any 
part  thereof  mi^ht  be  carried  to  reserve  or 
otherwise  dealt  with ;  that  if  the  company  should 
be  wound  up  and  the  surplus  assets  should  be 
insufficient  to  repay  the  whole  of  the  paid-up 
capital,  such  surplus  assets  should  be  distri- 
buted so  that  losses  should  be  borne  by  con- 
tributories  in  proportion  to  the  capital  paid  up 
on  the  shares,  but  this  clause  was  to  be  without 
prejudice  to  the  rights  of  holders  of  shares 
issued  upon  special  conditions.  No  profits  had 
been  earned  and  no  dividends  on  preference 
shares  had  been  paid  for  three  years,  and  at  the 
end  of  that  period  the  balance-sheet  shewed  a 
debit  balance  of  over  4,0001.  In  the  fourth 
year  there  was  a  profit  of  1,675/.  on  the  year's 
trading,  but  no  dividend  had  been  declared 
previous  to  the  winding-up.  There  were  no 
unpaid  creditors  of  the  company  :—fl«W,  that 
the  preference  shareholders  were  not  entitled 
to  have  the  sum  of  1,676Z.  applied  in  payment 
of  arrears  of  dividends  on  their  shares,  as  it  had 
not  been  shewn  to  be  profits  "available  for 
dividends,"  and  that  it  must  be  applied  in 
repaying  the  capital  on  the  preference  and 
ordinary  shares.    lb. 

Bridgewater  Navigation  Co.,  In  re  (60  L.  J, 
Ch.  415 ;  [1891]  1  Ch.  165 ;  2  Ch.  317),  distin- 
guished. Bishop  V.  Smyrna  and  Cassaba  Rail- 
way (64  L.  J.  Ch.  617;  [1895]  2  Oh.  265)  not 
followed.    lb. 

Distribution— Assets  more  than  Sufficient  to 
Bepay  Paid-up  Capital— Folly  Paid  and  Partly 
Pidd  Shares.]— -One  of  the  articles  of  a  company 
provided  that  "  if  upon  the  winding  up  of  the 
company  the  surplus  assets  shall  be  more  than 
sufficient  to  repay  the  whole  of  the  paid-up 
capital,  the  excess  shall  be  distributed  among 
the  members  in  proportion  to  the  capital  paid 
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or  which  ought  to  have  been  paid,  on  the  shares 
held  by  them  reepeotively  at  the  commencement 
of  the  winding-up,  other  than  amounts  paid  in 
advance  of  calls."  The  company,  which  was  in 
liquidation,  had  issued  certain  fully  paid  shares  of 
11.  each,  and  certain  partly  paid  shares  of  IZ.  each 
on  which  lOs.only  per  share  had  been  called  up 
and  paid.  In  the  winding-up  there  remained  in 
the  hands  of  the  liquidators  a  sum  available  for 
distribution  amongst  the  shareholders: — Held^ 
that  the  distribution  must  be  in  accordance 
with  the  agreement  shown  by  the  articles,  the 
balance  of  the  surplus  assets  after  repaying  the 
paid-lip  capital  being  divided  amongst  the  share- 
holders in  proportion  to  the  amounts  paid  up  on 
their  shares.  Birch  v.  Cnmper;  Bridgeioater 
Navigation  Co,,  In  re  (59  L.  J.  Gh.  122 ;  14  App. 
Cas.  625),  dLstingmshed.  Muto9cope  and  Bio- 
graph  SyndicaU,  In  re,  68  L.  J.  Ch.  417 ;  [1899] 
1  Ch.  896 ;  81  L.  T.  22 ;  47  W. R. 520;  6Man8on, 
298— Wright  J. 

VnUjiiited  Oompaaj— Fully  Paid  and  Partly 
Paid-up  Bharef— Deed  of  Settlement.]— A  com- 
pany originally  constituted  in  1835,  under  a 
aeea  of  settlement,  was  subsequently  registered 
under  the  Companies  Act,  1862,  as  a  company 
with  imlimited  liability.  The  deed  of  settle- 
ment provided  that  losses  should  be  made  good 
by  the  proprietors  "  in  proportion  to  their  re- 
spective shares  " ;  that  profits  should  be  divided 
amongst  the  proprietors  "according  to  the 
amount  of  their  respective  shares  "  and  (clause 
32)  that  upon  the  winding-up,  the  residue,  after 
payment  of  debts,  should  be  "  divided  between 
the  several  proprietors  for  the  time  being  in  pro- 
portion to  their  respective  shares  in  the  said 
imdertaking."  The  shares  were  of  the  nominal 
value  of  lOZ.  each,  some  of  which  had  been 
issued  as  fully  paid,  and  others  had  only  61, 10s. 
paid  up.  The  undertaking  of  the  company  had 
been  sold,  and  the  company  was  in  volimtary 
liquidation.  After  payment  of  all  the  debts  and 
costs  of  the  liquidation  there  retnained  a  large 
surplus  for  distribution  amongst  the  share- 
holders '.—Held,  that  effect  must  be  given  to  the 
express  provision  of  the  deed  of  settlement  in 
clause  32,  and  that  after  (equalisation  of  the 
capital  account  by  a  return  of  all  capital  paid 
up  the  surplus  remaining  must,  according  to 
that  clause,  be  "divided  between  the  several 
proprietors  for  the  time  beiag  in  proportion  to  i 
their  shares  in  the  undertaking" — that  is,  in 
proportion  to  the  nominal  amounts  of  the  shares.  I 
Driffield  Cku  Light  Co.,  In  re,  67  L.  J.  Ch.  247 ; 
[1898]  1  Ch.  451 ;  78  L.  T.  162 ;  46  W.  R.  411 ; 
5  Manson,  253— Wright,  J. 

A  provision  in  the  memorandum  or  articles  of 
association  regulating  the  distribution  of  divi- 
dends will  not  of  itself  govern  the  distribution 
of  surplus  assets  in  a  winding-up.    lb, 

"Capital  paid*'— Folly  paid  and  ParUy  paid 
Shares— Sqaalifatioii.]—<)ne  of  the  articles  of  a 
company  provided  that  "  if  upon  the  winding- 
up  of  the  company  the  surplus  assets  shall  be 
.  .  .  insufficient  to  repay  the  whole  of  the  paid- 
up  capital,  such  surplus  assets  shall  be  distri- 
buted so  that  as  nearly  as  may  be  the  losses  shall 
be  borne  by  the  members  in  proportion  to  the 
capital  paid,  or  which  ought  to  have  been  paid, 
on  the  shares  held  by  them  respectively  at  the 
commencement  of  the  winding-up,  other  than 
"  amounts  paid  in  advance  of  caUs."    The  com- 


pany was  in  liquidation,  and  at  the  commence- 
ment of  the  winding-up  had  issued  100,000 
shares  of  1{.  each,  on  which  5s.  per  share  had 
been  paid  up,  and  25,000  shares  of  11.  each  were 
fully  paid  up.  In  the  winding-up  the  liquidator 
had  discharged  all  the  debts  and  liabilities  of 
the  company,  and  there  remained  in  his  hands 
a  balance,  which  was,  however,  insufficient  to 
repay  the  whole  of  the  paid-up  capital  :—Held, 
that  the  liquidator  must  make  a  call  (either 
actual  or  imaginary,  as  the  case  might  require) 
on  the  100,000  shares  sufficient  to  equalise  the 
capital  aocoimt  in  both  classes  of  shares,  and 
after  payment  of  what  should  be  so  called  up  by 
way  of  return  of  capital  to  the  holders  of  the 
25,000  shares  should  divide  the  surplus  assets 
equally  amongst  the  whole  125,000  shares. 
Birch  V.  Cropper ;  Bridgewater  Navigation  Co.., 
In  re  (59  L.  J.  Ch.  122;  14  App.  Cas.  525),  and 
Hodges^  Distillery  Co.,  In  re ;  Maude,  ex  parte 
(40  L.  J.  Ch.  21 ;  L.  R.  6  Ch.  51),  considered. 
Anglo-Continental  Corporation  of  Western 
Australia,  In  re,  67  L.  J.  Ch.  179 ;  [1898]  1  Ch. 
327 ;  78  L.  T.  157 ;  46  W.  R.  413 ;  5  Manson,  184 
—Wright,  J. 

Losses  to  be  borne  in  Proportion  to  Amount  Paid 
up  on  Shares  at  Commenoement  of  Winding-up — 
Shares  of  Same  Class  with  Diiferent  Amounts 
Paid  Up.] — The  Court  has  power  to  sanction  a 
scheme  for  the  reduction  of  capital  whereby  it 
is  proposed  to  cancel  lost  capital  in  respect  of 
partly  paid  and  fully  paid  shares  alike,  notwith- 
standing a  provision  m  the  company's  articles 
that  in  the  event  of  a  winding-up  surplus  assets 
insufficient  to  repay  the  whole  of  the  paid-up 
capital  shall  be  so  distributed  that  the  losses 
shall  be  borne  by  the  members  in  proportion  to 
the  capital  paid  up  on  their  shares  at  the  com- 
mencement of  the  winding-up,  if  in  the  judg- 
ment of  the  Court  the  proposed  scheme  will  not 
work  inequitably  or  unjustly  in  the  particular 
case.  British  Insurance  Trustee  ana  Finance 
Corporation  v.  Cwiper  (63  L.  J.  Ch.  425 ;  [1894] 
A.  C.  399)  followed  and  applied.  Credit  Assur- 
ance <md  Guarantee  Corporation,  In  re,  71  L.  J. 
Ch.  775;  [1902]  2  Ch.  601;  87  L.  T.  216;  51 
W.  R.  20 ;  10  Manson,  89— C.A. 

Preferred  and  Deferred  Shareholders— Distri- 
bution Ineonsistont  with  Le^  Rights — Sight  of 
Xsjority.] — Where  a  meeting  of  shareholders 
of  a  company  had  resolved  by  a  majority  upon  a 
mode  of  distribution  of  surplus  assets  between 
preferred  and  deferred  shareholders  different 
from  that  to  which  the  parties  were  legally 
entitled,  the  Court  refused  to  draw  an  inference 
that  the  shareholders  absent  or  not  represented 
at  the  meeting  had  assented  to  such  mode  of 
distribution.  Somes  v.  Currie  (1  K.  &  J.  605) 
and  Beeston  Pneumatic  Tyre  Co.,  In  r«  (33  L.  J. 
N.C.  188;  W.  N.  (1898),  34),  distinguished. 
North-West  Argentine  Railway,  In  re,  70  L.  J. 
Ch.9;[1900]2Ch.882;  83L.  T.675;  49W.R. 
134— Wright,  J. 

"Undistributed  assets  "—Schema  of  Arrango- 
ment— Honeys  in  Hands  of  Liqnidator.]~A88ets 
of  a  company  appropriated  to  the  maintenance 
and  development  of  the  company's  property  and 
the  gradual  payment  off  of  its  debentures  under  a 
scheme  of  arrangement  sanctioned  by  the  Court 
under  the  Joint-Stock  Companies  Arrangement 
Act,,  1870,  are  not  *' undistributed  assets" 
within  the  meaning  of  section  15,  sub-section  3 
of    the    Companies    (Winding-up)    Act,    1890, 
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which  the  Board  of  Trade  ia  entitled  under  that 
section  to  call  on  the  liquidators  to  pay  into 
the  Companies  Liquidation  Account.  Land 
Mortgage  Bank  of  Flaridat  In  re,  67  L.  J.  Ch. 
183;  [1898]  1  Ch.  444;  78  L.  T.  166;  46  W.  R. 
338 ;  6  Manson,  178— Wright,  J. 

*'  Undistributed  assets  "  mean  undistributed 
assets  capable  of  distribution  in  the  winding-up. 
lb. 

Money  Staading  at  OompaaiM  liquidatiinL 
AooooAt  —  Chuniihae  Order  upon  Inneetor- 
Oeneral  in  Oompaniei  Liqiiidatioin.||  —  Money 
standing  at  the  Companies  Liquidation  Account 
at  the  Bank  of  England  is  not  attachable  under 
the  garnishee  procedure  at  the  suit  of  a  judg- 
ment creditor  of  a  person  entitled,  as  a  snare- 
holder  in  a  company  that  has  been  wound  up, 
to  money  at  that  account  representing  surplus 
assets  of  the  company.  There  is  no  relation 
of  debtor  and  creditor  in  respect  of  such  money 
between  any  person  and  the  judgment  debtor. 
Spence  v.  Coleman,  70  L.  J.  K.  B.  682 ;  [1901] 
2  K.B.  199 ;  84  L.  T.  703 ;  49  W.  R.  516— C.A. 


21.  Dissolution. 

Voluntary  Winding-up— Proeeedingt  against 
Company— Jnriidietion .] — Notwithstanding  that 
section  143  of  the  Companies  Act,  1862,  provides 
that  as  soon  as  the  affairs  of  a  liquidating  com- 
pany are  fully  wound  up,  on  the  expiration  of 
three  months  from  the  registration  of  the 
return  made  by  the  voluntary  liquidator  of  a 
meeting  having  been  held  (pursuant  to  section 
142)  to  receive  the  liquidator's  account,  ^'the 
company  shall  be  deemed  to  be  dissolved,"  the 
Court  has  jurisdiction  to  make  an  order  against 
a  company  after  the  expiration  of  the  three 
months,  if  the  application  for  such  order  is 
made  before  the  expiration  of  the  three  months. 
Crookhaven  Mining  Co.,  In  re  (86  L.  J.  Ch. 
226;  L.  R.  3  Eq.  69),  followed.  WhiUley 
Exerciser,  Liwi.  v.  Oamage,  67  L.  J.  Ch.  660 ; 
[1898]  2  Ch.  405;  79  L.  T.  20;  47  W.  R.  296;  5 
Manson,  249— North,  J. 

Biiiolation  at  Expiration  of  Three  Months 

— Transfer  of  Assets  not  Possible  within  the 
Time— Staying  Proeeedin|p.]-^Where  a  company 
went  into  voluntary  liquidation  with  a  view  to 
amalgamation  with  another  company,  and  it 
was  subsequently  discovered  that  certain  assets 
of  the  old  company,  consisting  of  mining  claims 
in  the  Transvaal,  which  were  to  be  transferred 
to  the  new  company,  could  not  be  transferred 
within  the  period  of  three  months,  at  the  expira- 
tion of  which  time  the  old  company  would, 
under  section  143  of  the  Companies  Act,  1862, 
automatically  cease  to  exist,  and  a  contributory 
before  the  expiration  of  the  three  months 
applied  under  section  138  for  an  order  to  stay 
the  proceedings  in  the  winding-up,  the  Court, 
exercising  the  power  confen^d  upon  it  by 
section  89  in  a  compulsory  winding-up,  made 
an  order  staying  all  proceedings  in  relation  to 
the  winding-up  of  the  old  company,  with  liberty 


to  apply.  Crookhaven  Mining  Co.,  In  re  (36 
L.  J.  Ch.  226;  L.  R.  3  Eq.  69),  applied. 
Eastern  Investment  Co.,  In  re,  74  L.  J.  Ch.  281 ; 


[1905]  1  Ch.  362;  92  L.  T.  359;  53  W.  R.  186 ; 
12  Manson,  27— Warrington,  J. 
VOL.  I. 


Proeeedingi  against  Company— Jorisdie- 

tion.]— Notwithstanding  that  section  143  of  the 
Companies  Act,  1862,  provides  that  as  soon  as 
the  affairs  of  a  liquidating  company  are  fully 
wound  up,  on  the  expiration  of  three  months 
from  the  registration  of  the  return  made  by  the 
voluntary  liquidator  of  a  meeting  having  been 
held  (pursuant  to  section  142)  to  receive  the 
liquidator's  account,  **the  company  shall  be 
deemed  to  be  dissolved,"  the  Court  has  juris* 
diction  to  make  an  order  against  a  company 
after  the  expiration  of  the  three  months,  if  the 
application  for  such  order  is  made  before  the 
expiration  of  the  three  months.  Crookhaven 
Mtninq  Co.,  In  rt  m  h.  J.  Ch.  226;  L.  R.  8 
Eq.  69),  followed.  Whiteley  Exerciser,  Lim.  v. 
Oamage,  67  L.  J.  Ch.  660;  [1898]  2  Ch.  405; 
79  L.  T.  20 ;  5  Manson,  249— North,  J. 

Bemedy  of  Creditor  —  Beryiee  of  Petition^ 
Speeial  Dixeetions.]— Where  the  name  of  a 
company  has  been  struck  off  the  register  as 
defunct  by  the  Registrar  of  Joint-Stock  Com- 
panies, acting  under  section  7  of  the  Companies 
Act,  1880,  and  the  Company  has  been  dissolved, 
a  creditor  who  seeks  to  enforce  the  liability  of 
any  director,  managing  officer,  or  member 
under  sub-section  4  of  that  section  should  do 
so  by  a  petition  to  wind  up  the  company. 
Anglo-American  ExploraUon  Development  Co., 
In  re,  67  L.  J.  Ch.  46;  [1898]  1  Oh.  100;  4 
Manson,  389 — Vaughan  Williams,  J. 

The  provisions  as  to  service  of  the  petition 
contained  in  the  rules  of  1890  do  not  apply  to 
such  a  case,  nor  do  the  provisions  as  to  service 
contained  in  the  Act  of  1880.  Special  direc- 
tions as  to  service  should  be  obtained.    lb, 

Xortgapre  Debt— Leasehold  Seeority— Vo  Trans- 
fer—Vetting Order.]  —  A  company  registered 
under  the  Companies  Act,  1862,  agreed  to  sell 
all  its  business  and  assets,  including  a  mortgage 
debt  and  leasehold  premises  assi^ed  for  the 
residue  of  the  term  as  security  for  the  same,  to 
a  purchasing  company,  and  imtil  the  vesting 
of  such  assets  in  the  latter  should  be  completed 
to  stand  possessed  thereof  iu  trust  for  the 
purchasers.  The  sale  was  carried  through,  and 
the  title-deeds  handed  over,  but  no  assignment 
or  transfer  of  the  mortgage  debt  and  security 
was  ever  executed.  In  due  course  the  vendor 
company  became  dissolved  by  virtue  of  section 
143  of  the  Companies  Act,  1862.  The  Crown 
did  not  admit  that  the  1^1  estate  in  the  term 
became  vested  in  it.  Upon  a  petition  by  the 
purchasing  company  for  a  vestinig  order  under 
sections  26  (ii.)  (c)  and  36  (ii.)  (c)  of  the 
Trustee  Act,  1893,  the  Court  made  an  order 
vesting  in  the  petitioners  the  mortgage  debt, 
and  also  the  leasehold  premises  for  such  estate 
as  was  vested  in  the  vendor  company  at  the 
date  of  dissolution.  General  Accident  Assur- 
ance Corporation,  In  re,  73  L.  J.  Ch.  84; 
[1904]  1  Ch.  147 ;  89  L.  T.  699 ;  62  W.  R.  332 
— Farwell,  J. 

Sale  of  Assets— Letters  Patent— Vo  Transfer 

Ezeeated — Snbseqnent  Dissolution  of  Company 

-Vesting   Order  —  Begistration.]— A   company 

registered  under  the  Companies  Act,  1862,  went 

into  voluntary  liquidation,  in    the   course  of 

I  which  the  liquidators  entered  into  a  contract 

I  for  the  sale  to  a  purchaser  of  certain  letters 

I  patent  forming  part  of  the  company's  assets, 

16 
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and  the  purchase-money  was  duly  paid.     By  I 
inadvertetioe  no  aasigmnent  of  the  letters  patent 
was    executed.      The    company    subsequently , 
became  dissolved  by  virtue  of  section  148  of  > 
the  Companies  Act,  1862.    Upon  a  petition  by 
the  purchaser  imder  sections  35  and  86  of  the  ' 
Trustee  Act,  1893,  for  a  vesting  order  of  the  1 
invention  and  letters  patent, — Held,  that,  the 
legal  interest  in  the  letters  patent,  if  it  existed 
anywhere,  having  become  vested  in  the  Grown, 
the  Court  had  no  jurisdiction   to   make   the 
order.     Oenerdl  Accident  Asmrance  Corpora- 
tion, In  re  (73  L.  J,  Ch.  84;  [1904]  1  Ch.  147), 
not  followed.     Taylor's  Agreement  Truste,  In 
re,  73  L.  J.  Ch.  657 ;  [1904]  2  Ch.  737 ;  52  W.  R. 
602— Buckley,  J. 

LBaseholdf— yp  Anigninent— Diiieliitioii 

of  Oompanj— **  Vo  existing  trustee  " — Appoint- 
ment of  Vew  Trustee— Vesting  Order.] — A  com- 
pany registered  imder  the  Companies  Act,  1862, 
went  into  voluntary  liquidation  early  in  1896, 
with  a  view  to  reconstruction,  and  the  liqui- 
dators entered  into  an  agreement  for  the  sale  of 
the  property  of  the  company,  which  included 
certain  leasehold  premises,  to  a  new  company. 
Shortly  afterwards  the  new  company  was  let 
into  possession  of  the  leasehold  premises  and 
had  ever  since  been  in  possession  thereof,  but 
no  formal  assignment  of  the  same  was  executed, 
and  in  October,  1896,  the  old  company  became 
dissolved  by  virtue  of  section  143  of  the  Act  of 
1862.  The  new  company  presented  a  petition 
for  a  declaration  that  the  old  company  was  at 
and  immediately  before  its  dissolution  pos- 
sessed of  the  leasehold  premises  as  trustee 
for  the  petitioner  within  the  meaning  of  the 
Trustee  Act,  1893,  and  for  the  appointment 
pursuant  to  section  25  of  the  same  Act  of  a 
named  person  as  trustee  of  the  premises  in 
place  of  the  old  company,  and  for  a  vesting 
order  pursuant  to  section  26  of  the  same  Act. 
The  Court  made  the  appointment  of  the  new 
trustee  and  the  vesting  order  asked  for  by  the 
petition.  Hanover  (King)  v.  Bank  of  England 
(L.  R.  8  Eq.  350),  Trusts  of  Land  at  Fam- 
borough,  In  re  (imreported),  and  General  Acci- 
dent Assurance  Corporation,  lAm,,  In  re  (73 
L.  J.  Ch.  84;  [1904]  1  Ch.  147),  appUed. 
Taylor's  Agreement  Trusts,  In  re  (73  L.  J.  Ch. 
557 ;  [1904]  2  Ch.  737),  distmguished.  Bomore 
Road  (No,  9),  In  re,  75  L.  J.  Ch.  157 ;  [1906]  1  Ch. 
359;  94  L.  T.  403;  54  W.  R.  812;  13  Manson, 
68— Warrington,  J. 

The  words  of  section  25  of  the  Trustee  Act, 
1893,  *' although  there  is  no  existing  trustee," 
do  not  limit  the  powers  given  to  the  Court  by 
that  section  or  mi^e  it  incumbent  upon  persons 
who  apply  to  the  Court  to  exercise  its  powers 
to  shew  that  there  is  no  existing  trustee.    16. 

Sight  of  Crown— Bona  Vaoaatia.] — The  real 
and  personal  chattels  of  a  dissolved  corporation 
aggregate  devolve  upon  the  Crown  as  bona 
vacantia,  Higginson,  In  re;  Att,-Oen.,  ex 
parte,  68  L.  J.  Q.B.  198 ;  [1899]  1  Q.B.  325;  79 
L.  T.  673 ;  47  W.  R.  285 ;  5  Manson,  289— D. 

A  limited  company  proved  in  the  bankruptcy 
of  one  of  its  debtors,  and  received  from  time  to 
time  dividends  in  respect  of  its  proof.  Some 
years,  however,  before  a  final  dividend  was 
declared,  the  company  was  wound  up  and  dis- 
solved   by   order   of   Court: — Held,   that   the 


Crown  was  entitled  to  the  final  dividend  to 
which  the  company  would  have  been  entitled, 
if  in  existence,  as  bona  vacantia,    lb. 


22.  Costs. 

Taxation  of  Costs— Drawing  Bill  of  Costs  and 

C<^.]— The  N.  bank  was  in  voluntary  liquida* 
tion.  The  M.  bank  bought  the  assets  of  the 
N.  Bank,  and  agreed  to  pay  the  costs  of  the 
liquidator  of  the  N.  bank  in  the  winding-up. 
The  liquidator's  solicitor  prepared  bills  of  costs 
which  were  duly  paid  by  tne  M.  bank.  On 
taxation  of  the  bill  of  costs  presented  by  the 
solicitor  to  the  liquidators  of  the  N.  bank  the 
costs  of  preparing  and  copying  the  bill  of  costs 
for  payment  by  the  M.  bank  and  for  preparing 
and  copying  the  bill  of  costs  taxed  were  dis- 
allowed. National  Bank  of  Wales,  In  re,  71 
L.  J.  Ch.  679 ;  [1902]  2  Ch.  412 ;  87  L.  T.  436 ; 
50  W.  R.  541— Buckley,  J. 


Costs  of  Solioitor  to  Liquidator - 
to  Beview.]- A  liquidator  appearing,  on  a 
sunmions  to  review  taxation  disallowing  certain 
costs  of  his  solicitor,  not  by  a  separate  solicitor, 
but  by  a  solicitor  whose  bill  is  imder  review, 
will  not  be  allowed  costs  of  the  sunmions  out  of 
the  estate.    lb. 


COMPENSATION. 

Ii^nry,  fbr.]—  See  Statute. 

Lands,  on  taking  Compnlsorily.]— /S««  Lands 
Clauses  Act. 

Minerals  under  Canal.]— See  Mines. 

Qfflee,  tn  Loss  of.]— See  Metbopolis. 

Workman,  to.]— See  Master  and  Sbbvakt. 

COMPOSITION  DEED. 

See  Bankbuptcy. 


COMPROMISE. 

Miitako  — Will  — Legal  Bights  —  CoubmI's 
Opinion— Common  BoUoitor— Xiftaken  Interpro- 
tation— Bntj  of  Solioitor.] — Generally  the  Court 
will  support  an  agreement  of  compromise  entered 
into  after  the  parties  have  jointly  consulted  the 
family  solicitor,  even  though  the  agreement 
may  be  not  quite  in  accordance  with  their 
rights,  the  very  object  of  the  compromise  being 
to  avoid  the  necessity  of  having  the  exact 
relative  rights  determined  by  litigation;  but 
the  fomily  solicitor  is  not  entitled  to  keep  those 
consulting  him  in  the  dark  as  to  their  rights 
because  he  thinks  it  is  for  the  advantage  of  all 
parties  to  compromise,  and  that  if  they  knew 
their  exact  rights  there  would  be  no  chance  of  a 
compromise.  Roberts,  In  re  ;  Roberts  v.  Roberts, 
74  L.  J.  Ch.  483 ;  [1905]1  Ch.704;  93L.T.253 
— C.A. 

Where  one  party  entered  into  a  compromise 


Digitized  by  LjOOQIC 


485 


CONDITION. 


486 


relating  to  her  interests  under  a  will  nnder  a 
false  impression  as  to  her  legal  rights,  arising 
from  a  wrong  interpretation  placed  upon 
connsers  opinion  by  a  common  solicitor  aoung 
for  all  parties,— He2(i,  that  the  compromise  was 
not  binding  upon  her.    Ih, 

Oompiomiie  of  Aetion— AppUeation  to  Strike 
out  Kame.]— flfee  Practice. 


CONDITION. 


Jlelease— AlloMd  OoiMwalmeitt  and  Fraud-- 
BaduetioB  of  Xdeaae— Lapse  of  Timo.]— When 
an  attempt  is  made  to  re-open  transactions 
completed  many  years  ago,  the  Court  will  make 
every  intendment  in  favour  of  what  has  been 
done  as  having  been  lawfully  and  properly  done. 
Watt  V.  Assets  Co. ;  Bain  v.  Assets  Co.,  74  L.  J. 
P.C.  82 ;  [1905]  A.C.  817— H.L.  (Sc.) 

The  appellants  represented  contributories  to 
the  City  of  Glasgow  Bank  who,  in  the  liquida- 
tion of  the  bank,  had  entered  into  compromises 
and  received  their  discharges  from  idl  liabilities 
to  the  bank  in  1879.  The  respondents,  who, 
under  a  private  Act  of  Parliament  passed  in 
1S82,  had  taken  over  the  property  and  rights  of 
the  bank,  brought  actions  in  1901  and  1902  to 
reduce  the  compromises  on  the  ground  of  fraud 
and  concealment  of  assets  i—Held,  that  after  so 
long  an  interval,  during  which  witnesses  had 
died  and  opportunities  of  proof  had  passed  away, 
the  compromises  could  not  be  set  aside,  even  if 
unintentional  and  non-fraudulent  inaccuracy 
had  been  discovered,  and  that  no  case  of  fraud 
or  concealment  had  been  made  out.    lb. 

▼aliditj  —  Oroation  of  Urban  out  of  Band 
Dif  triet— LoM  of  BateaUe  Area— AdiJuftment  of 
Inoome— OompromiBe  of  Claim— intra  Viros.]- 
It  is  no  ground  for  setting  aside  a  compromise 
that  the  claim,  or  one  of  the  claims,  made  by 
one  of  the  parties  is  not  well  founded  in  law, 
provided  such  claim  is  put  forward  bona  fide. 
Therefore,  although,  where  a  district  is  taken 
out  of  a  rural  district  and  created  a  separate 
urban  district,  loss  of  rateable  area  may  not 
properly  be  treated  as  giving  rise  to  a  claim  by 
the  rural  council  against  the  urban  council 
under  the  adjustment  required  by  the  Local 
Government  Act,  1888,  s.  62,  yet  a  bona  fide 
compromise  under  which  the  urban  council 
agrees  to  pay  a  lump  sum,  spread  over  a 
number  of  years,  in  settlement  of  all  claims 
of  the  rural  council,  under  the  adjustment, 
including  a  claim  for  loss  of  rateable  area,  is 
valid.  Holsworthy  Urban  Council  v.  Holsioorthy 
Rural  Council,  76  L.  J.  Ch.  389;  [1907]  2  Ch. 
62;  97  L.  T.  634;  71  J.  P.  830;  6  L.  G.  R.  791; 
23  T.  L.  R.  452— Warrington,  J. 

Barriftor,  by.] — See  Babbisteb. 


COMPULSOBY  PILOTAGE. 

See  Shipping. 


COMPULSOBY  BEFEB- 
ENCE. 

See  Abbitbation. 


CONCEALMENT  OF  BIBTH. 

See  Cbiminal  Law. 


1.  Precedent  or  Subseque^U,  486, 

2.  Impossibility,  486. 

3.  Marriage,  487. 

4.  Forfeiture  on  Alienation,  490. 
6.  Name  and  Arms  Clause,  496. 

6.  Residence,  496. 

7.  Entering  on  a'*  Calling,''  497. 

8.  Re-settlement  of  Estates,  497. 

9.  Condition  becoming  Illusory,  497. 
10.  Other  Matters,  498. 

1.  Pbecbdent  OB  SnesEguEirr. 

Proeodmit  or  8nbieqn«nt  Oonditiom.]— A  testa- 
tor left  the  residue  of  his  property,  real  and 
personal,  to  his  only  son,  provided  he  should 
claim  same  within  three  years  from  the  testa- 
tor's death;  and  in  case  his  son  should  have 
died  in  his  lifetime  or  without  claiming  the  said 
bequest  within  three  years  it  should  lapse ;  and 
in  the  event  of  the  bequest  lapsing,  or  not  being 
claimed  within  the  said  period,  the  testator  left 
the  residue  to  his  brother,  who  should  also  be 
entitled  to  the  rents  and  profits  of  same  during 
the  three  years  or  such  lesser  period  as  should 
elapse  before  the  son  should  claim.  The  son 
was  abroad  at  the  time  of  his  father's  death, 
and  did  not  become  aware  thereof,  or  of  the 
terms  of  the  will,  until  after  the  expiration  of 
the  three  years.  He  contended  that  the  con- 
dition was  a  condition  subsequent,  and  that  he, 
being  heir-at-law,  did  not  forfeit  the  real  estate 
by  the  non-performance,  through  ignorance,  of 
the  condition: — Held,  that  the  condition  was 
a  condition  precedent,  and  that,  accordingly, 
the  gift  over  took  effect.  Horrigan  v.  Horrigan, 
[1904]  1  Ir.  R.  29— V.C.  Affirmed  in  O.A., 
[1904]  1  Ir.  R.  ^l.—And  see  Name  and  Abms 
Clause.    See  also  cols.  486,  487,  496. 


2.  Impossibility. 

Beqnoit  to  Charity— **  Snljoet  to  mj  tmitooo 
being  made  momberi "— Conditioa  Freoedent  or 
Snboeqnont.] — A  testator  beaueathed  legacies  to 
two  charities,  B.  and  S., "  subject  to  my  trustees 
being  made  members  or  governors  ...  to  the 
intent  that  they  may  have  votes  and  voices  in 
the  maintenance  and  conduct  of  such  societies 
to  the  fullest  possible  extent.**  The  B.  charity 
had  no  governors,  but  had  members  who  were 
entitled  to  vote  at  general  meetings.  The  S. 
charity  had  neither  members  nor  governors. 
One  of  the  trustees  refused  to  become  a  member 
of  the  B.  charity : — Held,  that  the  condition  was 
a  condition  precedent,  not  subsequent ;  that  it 
referred  to  the  obligation  of  the  charities,  not 
to  that  of  the  trustees ;  and  that  consequently 
the  gift  to  B.  was  good,  and  the  gift  to  S.  failed. 
Emson,  In  re ;  Grain  v.  Qrain,  74  L.  J.  Ch.  666 ; 
93  L.  T.  104 ;  21  T.  L.  R.  628— Kekewich,  J.— 
And  see  Name  and  Abms  Clause,  in/ra,  and 
CoNTBACT,  Implied  Tbbm,  and  Impossibility 
OF  Pebfobmancb. 
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3.  Marriage. 

Oonditioii  in  Bettraint  of— Contingent  Gift — 
Intennediate  Ineome.] — A  testator  bequeathed  a 
farm  to  his  wife  for  life,  and  upon  her  death  to 
his  nephew  W.,  provided  he  married  M.  F.,  but 
not  otherwise,  and  appointed  his  wife  residuary 
legatee.  After  the  death  of  the  widow  M.  F. 
refused  to  marry  W.  The  personal  representa- 
tive of  the  widow  claimed  the  farm  under  the 
residuary  gift  in  the  will : — Held,  first,  that  the 
marriage  with  M.  F.  was  a  condition  precedent 
to  W.  taking  the  farm ;  secondly,  that  W.  upon 
performing  the  condition  was  entitled  to  the 
farm  as  from  the  death  of  the  widow,  and  that 
it  did  not  fall  into  the  residue  meanwhile,  but 
that  the  rents  and  profits  should  be  accumu- 
lated from  her  death  until  the  condition  was 
performed  or  performance  became  impossible  by 
the  death  of  one  of  the  parties.  Kiersey  v. 
Flahavan,  [1906]  1  Ir.  R.  46— M.R. 

Xarriage  within  Certain  Degreee  of  Kindred- 
Forfeiture  danee  in  "^^11  —**  Shall  theneeforth 
eeaee  and  determine" — Xamage  in  Teetator's 
Lifstime.] — A  clause  in  a  will  by  which  the 
interest  of  any  child  of  the  testator  who  "  shall 
contract  any  marriage  forbidden  by  me  as 
hereinafter  expressed  ....  shall  thenceforth 
cease  and  determine,"  held,  not  to  apply  to  a 
child  who  after  the  date  of  the  will,  but  before 
the  testator's  death,  had  contracted  a  forbidden 
marriage.  Chapman  v.  Perkins,  74  L,  J.  Ch. 
381 ;  [1906]  A.C.  106 ;  92  L.  T.  372  ;  68  W.  R. 
485— H.L.  (E.) 

Gift  of  Chattels  snldeet  to  Xarriage  with  Con- 
sent—Condition, Precedent  or  Sabieqaent.]— A 

testator  by  his  will  bequeathed  his  farm  and 
*'all  stock  and  chattels  thereon"  to  his  son, 
Michael, "  provided  he  marries  with  the  consent 
of  my  executors  and  gets  a  substantial  fortune 
with  his  wife,  not  less  than  2501." ;  and  directed 
that "  in  the  event  of  his  marrying  without  such 
consent,"  Michael  should  get  one  shilling,  and 
that  the  farm,  stock,  and  chattels  should  go  to 
testator's  other  son,  Patrick.    The  testator  be- 
queathed to  his  wife  an  annuity  of  101.  for  life  ' 
charged  on  "  the  said  farm  and  stock  " ;  and  to  | 
two  of  his  daughters  1002.  each  and  to  another  | 
daughter  501.,  *'  said  legacies  to  be  paid  to  each  I 
of    my    said  daughters    on  the    marriage    of  | 
Michael,  and  out  of  the  fortune  he  receives 
with  his  wife,  or  upon  the  marriage  of  each 
of  my  said  daughters  with  the  consent  of  my 
executors" : — Held,  that  the  proviso  annexed  to 
the  gift  to  Michael  was  a  condition  precedent, 
until  performance  of  which  nothing  vested  in 
him.    Fitzgerald  v.  Ryan,  [1899]  2  Ir.  R.  687— 
C.A. 

Xarriage  at  any  Time  without  Consent- 
Forfeiture  of  Previoof  Gift — Settlement— Condi- 
tion Sabieqnent  —  Gift  Oyer.]— A  condition 
subsequent  in  a  will  or  deed  causing  the  for- 
feiture of  a  previous  gift  in  the  event  of  a 
marriage  at  any  time  without  consent  is  a  valid 
condition  if  coupled  with  a  gift  over,  and,  where 
the  original  gift  is  by  way  of  settlement  on  the 
donee  for  life  with  remainder  to  her  children, 
defeats  the  interests  of  the  children  as  well  as 
that  of  the  tenant  for  life.  Dashtuood  v.  Bulke- 
ley  (Lord)  (10  Ves.  230)  and  Lloyd  v.  BranUnt, 
(3  Mer.  108)  followed.  Whiting's  Settlement, 
In  re ;  Whiting  v.  De  Rutzen,  74  L.  J.  Ch.  207  ; 
[1906]  1  Ch.  96  ;  91  L.  T.  821 ;  63  W.  R.  293  ; 
21  T.  L.  R.  83— C.A. 


Conitroetion    of    Settlement  — 

Intereets  of  Unborn  Children— Bepreeentation  by 
;  Tniiteee.] — On  a  summons  raising  such  a  ques< 
I  tion  on  the  construction  of  a  settlement  the 
I  trustees  of  the  settlement  sufficiently  represent 
I  the  interests  of  children  otherwise  unrepre- 
'  sented,  whether  in  existence  or  not,  who  may  be 
I  entitled  under  the  trusts  of  the  settlement.  lb, 
I  Byrne,  J. 

Xarriage  against  Xether's  WiBh^-Coment 
!  Giyen  to  Daughter's  Xarriage— Betraetotion.]— 
I  A  testator,  by  his  will  made  in  1888,  gave  his 
i  residuary  estate  upon  trust  for  his  wife  for  life, 
I  and  subject  thereto  unto  and  equally  between 
his  children  living  at  her  death,  and  by  a 
codicil  made  in  1891  the  testator  declared 
that  in  the  event  of  a  certain  daughter  **  marry- 
ing against  her  mother's  wish  "  she  was  only  to 
receive  the  interest  of  a  legacy  given  to  her  by 
the  testator,  and  also  the  interest  on  her  share 
of  his  estate,  which  at  her  death  was  to  be  in- 
vested for  her  children,  and,  failing  children, 
was  to  be  divided  between  her  brother  and 
sister.  In  May,  1893,  the  daughter  became 
engaged  to  be  married  with  the  consent  of  her 
parents,  their  consent  being  given  on  condition 
that  the  marriage  was  put  ofi  for  two  years,  as 
the  intended  husband  was  not  at  the  time  of  the 
consent  in  a  position,  as  the  parents  considered, 
to  marry.  The  testator  died  in  February,  1895, 
The  engagement  was  still  recognised  by  the 
widow,  but  she  stipulated,  and  it  vTas  agreed, 
that  the  marriage  should  not  take  place  until 
the  following  August.  Disputes  having  arisen 
between  the  daughter  and  her  mother,  mainly 
with  reference  to  settlements,  the  daughter  left 
her  mother's  house  and  married  in  June,  1896. 
Just  before  the  marriage  the  mother  withdrew 
her  consent : — Held,  that  the  consent  to  the 
marriage  was  given  with  full  knowledge  of  aU 
the  circumstances,  and  nothing  had  occurred 
subsequently  which  justified  its  retractation  ; 
that  the  refusal  of  consent  by  the  mother  had 
reference  to  the  date  fixed  for  the  marriage,  and 
not  to  the  marriage  itself,  and  that  consequently 
the  daughter  had  not  married  against  her 
mother's  wish.  Merry  v.  Ryves  (1  Eden,  1)  and 
Dashwood  v.  Bulkeley  (Lord)  (10  Ves.  280)  dis- 
cussed. Barclay  Broum,  In  re ;  Ingall  v. 
Brown,  78  L.  J.  Ch.  130  ;  [1904]  1  Ch.  120  ; 
90  L.  T.  220  ;  62  W.  R.  173— Byrne,  J. 

Forfeiture  Clause  in  Will— Tatnrity—'' Shall 
theneeforth  oease  and  determine  "—Alienation  or 
Bankmptoy— Xarriage  within  Certain  Begiee 
of  Kindred  or  without  Consent  of  Trustees — 
Xarriaffo  in  LifBtime  of  Testator.] — Testator,  by 
his  will  dated  March  24,  1881,  gave  his  sons 
and  daughters  certain  shares  in  the  proceeds 
of  the  conversion  of  his  real  and  residuary 
personal  estate,  such  shares  to  be  allotted  at 
the  date  fixed  by  him  for  distribution,  the 
daughters'  shares  being  settled.  And  he  de- 
clared that  if  any  son  or  daughter  of  his  "  shall 
do  or  suffer  any  act"  by  vray  of  alienation 
or  charge  or  under  any  statutes  of  bankruptcy 
for  the  time  being,  by  reason  whereof  any 
share  of  him  or  her  in  the  capital  or  income  of 
his  estate  to  which  he  or  she  had  not  already 
become  entitled  in  possession  would  but  for 
that  clause  become  vested  in  or  payable  to  any 
other  person,  or  if  he  or  she  "shall  contract 
any  marriage  forbidden  by  me  as  hereinafter 
expressed,  then  and  in  any  such  case  his  or  her 
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share  .  .  .  and  interest  in  .  .  .  my  said  trust 
estate  and  the  income  thereof  shall  thenceforth 
cease  and  determine,  and  my  said  trust  estate 
shall  thenceforth  go'*  as  therein  mentioned. 
And  he  declared  that  the  marriages  forbidden 
by  him  were  "in  the  case  of  son  or  daughter 
marriage  with  a  person  of  any  degree  of  kindred 
unless  more  remote  than  third  cousin,  and  also 
in  the  case  of  a  daughter  marriage  contracted 
without  the  previous  written  consent  of  the 
trustees  or  trustee  for  the  time  being  of  this 
my  will,  or  if  more  than  two  of  a  majority  of 
them."  A  daughter  married  her  first  cousin 
on  November  9,  1886.  The  testator  died  on 
December  28, 1902  :—Held  (dissentiente  Cozens- 
Habdy,  L.J.),  that  the  share  of  the  daughter 
was  not  forfeited,  there  being  sufficient  on  the 
face  of  the  will  to  shew  that  the  testator  was 
referring  to  a  marriage  such  as  he  described 
after  his  death.  Chapman^  In  re ;  Perkins  v. 
Ciumnan,  73  L.  J.  Ch.  291;  [1904]  1  Ch.  431; 
90  L.  T.  339;  62  W.  R.  467— C.A. 

Per  Vaughan  Williams,  L.J.,  and  Stir- 
ling, L.J. — Although,  in  the  case  of  alienation 
or  a  bankruptcy  which  had  not  been  annulled 
between  the  date  of  the  will  and  the  death  of 
the  testator,  the  Court  would  have  been  bound 
by  the  decision  in  Metcalfe^  In  re ;  Metcalfe  v. 
Metcalfe  (60  L.  J.  Ch.  647;  [1891]  3  Ch.  1),  to 
hold  that  a  forfeiture  had  occurred,  that  de- 
cision ought,  having  regard  to  the  grounds  of 
it,  to  be  applied  only  in  the  case  of  the  par- 
ticular act  of  forfeiture  there  dealt  with,  and 
not  in  the  different  case  of  marriage : — Held^  by 
Cozbns-Habdy,  L.J.,  that  there  was  not  suffi- 
cient in  the  context  of  the  will  to  justify  one  i 
construction  being  put  on  the  clause  in  the  ' 
case  of  alienation  and  a  different  one  in  the  ! 
case   of  marriage.    lb.    And  see  infra.  For-  ' 

FEITUBB  ON  ALIENATION.  , 

Annnitj  on  Condition  of  Karriaff o  with  Consent  . 
-  Eortraint  of  Marriage— Validity.]— Where  a 
testator  bequeaths  an  annuity  in  any  event, 
followed  by  an  additional  annuity  conditional 
on  the  annuitant  marrying  with  consent,  the 
condition  is  operative  and  not  in  terrorem  merelv. 
Oillet  V.    Wray   (1    P.    Wms.    284)    foUowed. 
Reynish  v.  Martin  (3  Atk.  830)  distinguished.  ; 
Nourse,  In  re ;  Hampton  v.  Nourse,  68  L.  J.  Ch.  ' 
15;  [1899]  1  Ch.  63;  79  L.  T.  376;  47  W.  R. 
116-Stirling,  J. 

Xamage  of  Benefleiary  at  any  Time— Cement 
of  Third  Party  Veeeetiry— Gift  over.]— A  con- 
dition subsequent  in  a  settlement  providing  for 
forfeiture  of  the  interest  of  a  beneficiary  and 
her  issue  in  the  settled  property  if  she  should 
marry  at  any  time  without  the  consent  of  a 
specified  person  is  good  provided  there  is  a  gift 
over  of  the  settled  property.  Whiting*s  Settle- 
ment, In  re ;  Whiting  v.  De  Butzen,  52  W.  R. 
653 ;  20  T.  L.  R.  538— Warrington,  J. 

Be-mMriag»— Defenanee  **  In  ease  testator's 
wife  marry  again  a  person  of  ample  iiortnne  to 
maintain  her  in  eomfort  and  afflnenee."]  — 
W.  A.  M.  devised  and  bequeathed  all  properties, 
real,  freehold,  and  personal,  of  which  he  might 
die  entitled  to  trustees  upon  trust  to  pay  to  his 
wife  during  her  natural  life  the  annual  income 
to  arise  from  his  estates,  and  subject  to  legacies 
to  his  two  daughters  and  a  son  devised  and 
bequeathed  the  residue  of  his  estates  and  pro- 


perties of  every  kind  by  way  of  contingent 
remainder  to  two  of  his  sons  and  his  two 
daughters  respectively,  and  continued:  ''In 
case  my  dear  wife  M.  E.  M.  should  marry  again 
a  person  of  ample  fortime  to  maintain  her  in 
comfort  and  affluence  then  I  revoke  the  bequest 
of  the  life  estate  in  my  estates  " ;  and  directed 
the  provision  made  for  his  children  to  take 
effect  on  their  reaching  twenty-one  years  or 
sooner  if  his  executors  approved,  but  in  case 
all  his  children  died  before  twenty-one  (which 
did  not  happen),  then  he  bequeathed  to  his 
wife  all  his  property.  The  testator  was  a  land 
agent,  his  annual  income,  exclusive  of  that 
derived  from  investments  subject  to  the  trusts 
of  certain  settlements,  was  about  1502.  derived 
from  the  management  of  landed  estates,  and 
he  also  was  tenant  pur  autre  vie  of  a,  residence 
and  lands.  Some  years  after  the  testator's 
death  his  widow  intermarried  with  F.  H.,  who 
it  was  admitted  was  a  person  of  ample  fortune, 
had  settled  10,000Z.  over  which  M.  E.  H.  (for- 
merly M.  E.  M.)  was  given  a  power  of  appoint- 
ment by  will,  was  well  able  to  maintain  his 
wife  in  comfort  and  affluence,  and  in  fact  did 
so.  On  a  stmmions  asking  whether  the  life 
estate  of  M.  E.  H.  had  determined  by  her 
marriage  with  F.  H., — Held,  deciding  the  case 
as  a  pure  question  of  construction,  and  con- 
struing the  words  ''comfort  and  affluence" 
with  reference  to  the  testator's  position  in  life, 
and  to  the  fact  that  F.  H.  was  in  a  position  to 
maintain  his  wife  in  the  state  to  which  she  had 
been  accustomed,  that  the  defeasance  of  her 
life  estate  was  not  too  vague  to  be  enforced 
but  was  perfectly  good.  Moore* s  Trusts,  In  re  ; 
Lewis  V.  Moore,  96  L.  T.  44-  -Kekewich,  J. 


4.   FORFEITUBE  ON  ALIENATION. 

Forfeiture  on  "  alienating  or  inenmbering" 
—Tenant  for  Life— Presentation  of  Petition  in 
Bankmptey  —  Immediate  A^adioation.]  —  A 
proviso  in  a  will  declaring  the  interest  of  a 
tenant  for  life  in  settled  funds  to  be  forfeited  in 
the  event  of  his  "  alienating  or  incumbering  " 
the  same  will  come  into  operation  if  the  tenant 
for  life  presents  a  petition  in  bankruptcy  and 
is  immediately  adjudicated  thereon.  AmhersVs 
Trusts,  In  re  (41  L.  J.  Ch.  222 ;  L.  R.  13  Eq. 
465),  followed.  Cotgrave,  In  re  ;  Mynors  v. 
Cotgrave,  72  L.  J.  Ch.  777;  [1908]  2  Ch.  706; 
89  L.  T.  433  ;  52  W.  R.  411 ;  10  Manson,  377  - 
Kekewich,  J. 

«  Beoome  vested  in  some  other  parson  "— Aet 
of  Bankmptey— A^Jndieation-Title  to  Dividend 
—  Apportionment.]  —  Under  a  will  by  which 
a  life  interest  in  a  fund  is  made  forfeitable 
if  the  tenant  for  life  "  should  do  or  omit  to 
do  or  should  suffer  to  be  done  any  act  whereby 
the  income  if  payable  to  himself  would  become 
vested  in  some  other  person,'*  the  forfeiture,  for 
the  purpose  of  apportioning  the  income  in  the 
event  of  the  bankruptcy  of  the  tenant  for  life, 
takes  effect  from  the  date  of  the  act  of  bank> 
ruptcy  and  not  from  the  date  of  the  adjudica- 
tion. Montefiore  v.  QuedaUa,  70  L.  J.  Ch.  180 ; 
[1901]  1  Ch.  435 ;  83  L.  T.  735 ;  49  W.  R.  269 ; 
8  Manson,  126— Buckley,  J. 

**  Bo  or  sniliBr  anything  whereby  ineome  wonld 
I  beoome  vested  "— Oamishee  Order  on  Ineome— 
I  Effeot  on  Lifb  Estate.]—  Under  a  will  the  income 
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of  a  certain  aum  was  to  be  paid  to  L.  G.  "dur- 
ing his  life  or  until  ...  he  shall  do  or  suffer 
anything  whereby  the  said  income,  if  payable 
to  him  absolutely,  or  any  part  thereof,  would 
become  vested  in  any  other  person "  :—flcW, 
that  no  forfeiture  resulted  from  a  garnishee 
order  absolute  attaching  dividends  accrued  due 
in  the  hands  of  the  trustees.  Sutton^  Garden  d 
Co,  V.  Goodrich,  80  L.  T.  766— Kennedy,  J. 

"VntU  h«  ihall  assign  **—Paft  Aeti .]  —  A 
settlement  contained  a  trust  for  payment  of  the 
income  of  the  trust  fund  to  A.  for  life  or  "  until 
he  shall  assign,  charge,  or  incumber,  or  affect  to 
assign,  charge,  or  incumber  "  the  same : — Held, 
that  under  the  circumstances  this  trust  had  not 
a  retrospective  operation  so  as  to  include  past 
acts.  Manning  v.  Chambers  (1  De  G.  &  S.  282) 
and  Seymour  v.  Lucas  (29  L.  J.  Ch.  841 ;  1  De 
G.  &  S.  177)  distinguished.  West  v.  Williams, 
68  L.  J.  Ch.  127;  [1899]  1  Ch.  182;  79  L.  T. 
576;  47  W.  R.  808— C.A. 

Gift  €f  Ihmbm  for  Life  or  nntil  Aigigninent  or 
Attempted  or  Aifooted  Aiiigiimeiit— Aoaiiniitra- 
tioA  of  Toftator*!  Eitata  by  Court— Appointment 
of  BoeeiTer— Boqnoit  by  Lifs  Tenant  to  SeoeiTer 
to  Bednot  a  oertain  Sun  from  wbat  might  be 
found  Dne  to  a  LUb  Tenant  on  Fasting  BeoeiTer's 
Aeeoont,  and  to  pay  it  to  a  Creditor.]— A  testator 
settled  a  share  of  his  estate  on  each  of  his 
daughters,  and  directed  the  trustees  of  his  will, 
after  the  decease  of  any  of  his  daughters  who 
had  married,  to  pay  one-third  of  the  income  of 
her  share  to  her  husband  *' during  his  life  or 
until  he  shaU  become  bankrupt  or  assign, 
charge,  or  incumber,  or  attempt  or  affect  to  as- 
sign, charge,  or  incumber  "  the  same  or  any  part 
thereof.  G.  married  one  of  the  daughters,  who 
predeceased  him,  and  he  thus  became  entitled 
to  one-third  of  the  income  of  her  share  under 
the  above  provisions.  The  testator's  estate  was 
administered  by  the  Court,  and  a  receiver  was 
appointed.  G.  in  November,  1902,  wrote  a 
letter  asking  the  receiver  to  deduct  from  any 
sum  that  might  become  due  to  G.  on  the  passing 
of  the  receiver*s  accounts  on  the  ensuing  15tb  of 
January  the  sum  of  6{.,  and  to  pay  it  to  a  cer- 
tain creditor  of  G.  It  was  contended  that  this 
letter  operated  as  a  forfeiture  of  G.'s  life 
interest  under  the  will ;  and  the  receiver  having 
ceased  to  pay  G.  the  income,  G.  took  out  a 
summons  in  the  administration  action  asking 
that  the  receiver  might  be  directed  to  pay  him 
the  inoome  as  before.  It  was  admitted  that 
G.,  at  the  date  of  the  letter,  was  entitled  to 
more  than  6^  in  hand : — Held,  that  G.*8  letter 
to  the  receiver  would  not  have  caused  a  for- 
feiture if  it  had  been  addressed  to  a  trustee, 
that  the  appointment  of  a  receiver  could  not 
afiect  G.*s  rights,  and  that  he  was  therefore 
entitled  to  be  paid  the  income  as  before. 
Durran  v.  Durran,  91  L.  T.  187— Joyce,  J. 
Aflirmed,  89  L.  J.  N.C.  681- C.A. 

Fioteeted  life  Interest— Dispose  or  Attempt  to 
Dispose  of— Assignment  te  Tmstees  of  Xaniage 
•ettlement.] — A  son,  to  whom  a  life  interest  de- 
terminable on  his  disposing  or  attempting  to 
dispose  of  it  had  been  appointed  by  his  mother 
in  pursuance  of  a  power  giyen  by  the  will  of  his 
maternal  grandfather,  executed  a  settlement 
whereby  he  assigned  his  life  interest  to  trustees 
upon  trust  to  pav  him  the  income  during  his 
life,  and  appointed  them  his  attorneys  to  receive 
the  income,  and  empowered  them  to  deduct 


I  therefrom  the  expeuKes  of  managing  the  trusts  : 
I  —Held,  that  he  had  not  thereby  disposed  or 
I  attempted  to  dispose  of  his  life  interest  in  such 

a  way  as  to  cause  a  forfeiture  of  it.  Porter, 
I  In  re ;  Coulson  v.  Capper  (61  L.  J.  Ch.  688 ; 
'  [1892]  8  Ch.  481),  commented  upon.  Tancred's 
I  Settlement,  In  re ;  Somerville  v.  Tancred.  SeJhy, 
.  In  re ;  Church  v.  Tancred,  72  L.  J.  Ch.  324 ; 
!  [1903]  1  Ch.  716;  88  L.  T.  164;  61  W.  R.  610- 

Buckley,  J. 

I     Assignment  or  Attempted  or  Aifeeted  Assign- 
ment— Administration  of  Testator's  Estate  by 
Court — Bequest  to  Dednet   a   Sum  from  what 
might  be  frand  Dne.]— A  testator  settled  a  share 
,  of  his  estate  on  each  of  his  daughters,  and 
I  directed  the    trustees    of    his    will,  after  the 
,  decease  of  any  of  bis  daughters  who  had  married, 
to  pay  one-third  of  the  income  of  her  share  to 
I  her  husband  '*  during  his  life  or  until  he  shall 
become  bankrupt  or  assign,  charge,  or  incumber, 
or  attempt  or  affect  to  assign,  charge,  or  incimi- 
I  ber  "  the  same  or  any  part  thereof.    G.  married 
one  of  the  daughters,  who  predeceased  him. 
The  testator's  estate  was  administered  by  the 
Court,  and  a  receiver  was  appointed.  In  Novem- 
ber, 1902,  G.  wrote  a  letter  asking  the  receiver 
to  deduct  from  any  simi  that  might  become  due 
'  to  G.  on  the  passing  of  the  receiver's  account 
;  on  the  ensuing  January  6  the  sum  of  61,  and  to 
,  pay  it  to  a  certain  creditor  of  G.    It  was  ad- 
mitted that  at  the  date  of  the  letter  the  receiver 
I  had  in  his  hands  more  than  61.  to  which  G.  was 
entitled : — Held,  that  G.'s  letter  to  the  receiver 
did  not  cause  a  forfeiture  of  his  interest  under 
the  will,  as  there  was  at  the  date  of  it  sufficient 
money  in   the   receiver's   hands   to  pay   the 
amount;  and  where  such  a  document  is  am- 
biguous it  ought  to  be  construed  so  as  not  to 
create  a  forfeiture  if  capable  of  such  a  construc- 
tion.   Durran  v.  Durran,  91  L.  T.  819— C.A. 


paypiUe  to  any  other  person  **— Eqnit- 
'  able   Charge— Canoellation   before   Estate  Dis- 
<  tribntable.]^— Under  the  wUl  of  his  father  a  son 
was  entitled  to  a  life  interest  in  one  fourth 
,  share  of  the  Income  of  the  residuary  estate  sub- 
ject to  a  forfeiture  clause  by  which  such  interest 
[  was  made  determinable  "  on  his  doing  an3rthing 
whereby  his  said  share  or  some  part  thereof 
would  become  payable  to  or  vested  in  some 
other  person."    The  son  charged  his  life  interest 
with  the  repa^'ment  of  certain  small  loans.    At 
the  dates  at  which  these  charges  were  given 
both  the  son  and  the  lenders  had  forgotten  the 
existence  of  the  forfeiture  clause  in  the  will. 
,  On  the  matter  being  brought  to  their  notice  the 
I  charges  were  given  up  and  cancelled.     This 
took  place  before  the  testator's  estate  became 
I  distributable : — Held,  that  the  son  in  charging 
I  his  interest  had  done  an  act  whereby  some  part 
I  of  his  share  "  would  become  payable  to  some 
other  person,"  and  that  the  forfeiture  thereupon 
took  effect,  and  that  the  fact  that  the  estate 
!  had  not  become  distributable  was  immaterial. 
Baker,  In  re ;  Baker  v.  Baker,  73  L.  J.  Ch.  172 ; 
[1904]  1  Ch.  167 ;  89  L.  T.  742 ;  62  W.  R.  213— 
Buckley,  J. 

life  Estate  and  Bemainder  in  Vee  to  Hns* 
I  band— €Mft  Orer  on  InselToney  or  Aliewatiom  ] — 
I  By  a  marriage  settlement  the  husband's  lands 
were  settled  upon  trust  to  pay  to  him  the 
rents,  &c.,  during  the  term  of  his  natural  life 
"  except  in  the  events  hereinafter  stated " ; 
and  after  his  death,  subject  to  an  annuity  for 
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his  wife,  upon  trust  for  the  husband.  The 
wife's  lands  were  settled  upon  trust  to  pay  the 
rents  to  her  for  her  life,  and  after  her  death,  in 
case  her  husband  should  survive  her  and  leave 
children  of  the  marriage  living  (which  event 
happened),  upon  trust  to  pay  the  rents  to  the 
husband  during  his  life  **  except  in  the  events 
hereinafter  provided  " ;  and  after  the  death  of 
the  survivor  upon  trust  for  the  children  of  the 
marriage,  as  the  husband  and  wife  should  jointly 
appoint  ;  and  in  default  thereof,  in  equcd 
shares.  The  settlement  contained  a  proviso 
that  in  case  the  husband  should,  during  the 
lifetime  of  his  wife  or  any  of  the  children, 
incumber  the  lands,  or  become  bankrupt  or 
insolvent,  the  lands  should  remain  vested  in 
the  trustees  upon  trust  for  the  wife  for  life, 
and  after  her  death  in  trust  for  the  children  of  \ 
the  marriage  as  was  thereinbefore  expressed 
concerning  the  wife's  lands.  There  were  several 
children  of  the  marriage.  The  husband  made 
an  arrangement  with  his  creditors.  Part  of  the 
husband's  property  included  in  the  setttement 
was  the  sub-lessee's  interest  in  the  lands  of  B., 
held  for  lives  renewable  for  ever,  and  also  the  { 
lands  of  M.  held  in  fee-simple.  The  husband  ' 
purchased  the  interest  of  the  sub-lessor,  and 
accepted  a  fee-farm  grant  from  the  head  lessor. 
The  husband  mortgaged  to  the  Hibernian  Bank 
his  interest  in  B.  and  M. : — Heldf  that  in  the 
events  which  had  happened  the  g}tt  over  took  | 
effect  not  only  as  regarded  the  life  estate,  but ' 
also  as  regarded  the  estate  in  remainder. 
Walsh'8  EstaU,  In  re,  [1906]  1  Ir.  R.  261— 
Ross,  J.  I 

Settlement  of  Settlor'i  own  Property— Li& 
Bftate  Determinable  on  Bankraptey— Payment 
of  Bebte— fleeond  Bankmptey.]— An  immarrled 
man  settled  his  own  property  on  himself  for 
Ufe,  determinable  on  bankruptcy,  with  certain 
limitations  over.  He  subsequently  became 
bankrupt,  and  his  trustee  in  bankruptcy 
obtained  an  order  setting  aside  the  settlement 
so  far  as  was  necessary  to  pay  the  bankrupt's 
debts.  The  debts  were  accordingly  paid,  but 
the  bankruptcy  was  not  annulled.  The  settlor 
then  became  bankrupt  a  second  time,  and  the 
trustee  in  that  bankruptcy  applied  for  a 
declaration  that  the  bankrupt's  Ufe  estate  had 
vested  in  him,  the  trustee  : — Held^  that  the  first 
bankruptcy  operated  as  a  forfeiture  of  the 
settlor's  life  estate,  and  that  it  did  not  therefore 
vest  in  the  trustee  in  the  second  bankruptcy. 
Johnson,  Johnson,  In  re ;  Matthew  <t  Wilkinson, 
ex  parU,  73  L.  J.  K.B.  220 ;  [1904]  1  K.B.  134 ; 
90  t.  T.  61 ;  62  W.  R.  304 ;  11  Manson,  14— D. 

Share  of  Beeidne  at  Time  of  Teitator'g  De- 
oeaee  or  at  any  Time  Prior  to  Aotnal  Payment 
of  Share— Gift  over  on  Bankmptey— "  Aotnal 
payment" —**Aetnal  reeeipt "— Yetting  of 
Legaey— Votiee— Asiignment  by  Tmatee  in 
Bankmptey— Bffwt  of  Gift  Over.] — ^Bequest  by 
a  testator  after  death  of  a  tenant  for  life  of  a 
share  of  residue  to  J.,  **but  if  J.  should  be 
unable  at  the  time  of  his  (the  testator's) 
decease,  or  at  any  time  prior  to  the  actual 
payment  to  him  of  his  share  or  any  part  thereof 
on  the  division  of  the  estate,  to  give  a  receipt 
to  his  trustees  for  his  share  by  reason  of  his 
having  committed  or  suffered  any  act  whereby 
he  had  deprived  himself  of  the  right  to  the 
benefit  of  such  share  either  in  whole  or  in  part,*' 
then  in  such  case  the  share  or  that  part  which 


he  could  not  receive  for  his  own  benefit,  was 
to  be  divided  equally  between  J.'s  children. 
On  the  day  of  distribution  by  the  trustees  they 
received  notice  that  two  bankruptcy  notices 
had  been  served  on  J.,  and  accordmgly  refused 
to  pay  him  his  share  of  the  residue  i—ffe^, 
on  the  construction  of  the  will,  that  the  divest- 
ing had  happened  before  the  legacy  had  taken 
effect,  and  that  the  gift  over  was  valid,  and 
must  be  given  effect  to.  Johnson  v.  Crook 
(48  L.  J.  Ch.  777 ;  12  Ch.  D.  639) ;  Chaston,  In 
re ;  Chaston  v.  Seago  (60  L.  J.  Ch.  716 ;  18  Ch.  D. 
218) ;  Wilkins,  In  re ;  Spencer  v.  Duckworth 
(60  L.  J.  Ch.  774 ;  18  Ch.  D.  634),  followed. 
Martin  v.  Martin  (36  L.  J.  Ch.  679 ;  L.  R.  2  Eq. 
404)  and  Buhb  v.  Padwick  (49  L.  J.  Ch.  178; 
13  Ch.  D.  617)  disapproved.  Goulder,  In  re; 
Ooulder  v.  Ooulder,  74  L.  J.  Ch.  662  ;  [1905] 
2  Ch.  100 ;  93  L.  T.  163  ;  63  W.  R.  631— Swinfen 
Eady,  J. 

Settlement  —  Settlor'!  Life  Intereet  —  For- 
fisitnro— Separation  Deed— Alienation  by  Law— 
BeeeiTing  Order.]— By  a  settlement,  dated  in 
1869,  and  made  upon  the  marriage  of  A  and 
B,  certain  property  of  the  husband  was  vested 
in  trustees  upon  trust  to  invest  the  same,  and 
to  pay  the  interest,  dividends,  and  annual  pro- 
duce thereof  unto  or  permit  the  same  to  be 
received  by  the  husband  until  he  should  be 
outlawed,  or  be  found  or  declared  a  bankrupt, 
or  become  an  insolvent  debtor  within  the 
meaning  of  some  Act  of  Parliament  for  the 
relief  or  relating  to  insolvent  debtors,  or  should 
do  or  conmdt  any  other  act,  or  any  other  event 
should  occur  whereby  the  income  or  any  part 
thereof  would  or  might  if  thereby  settled 
absolutely  upon  or  in  trust  for  him  become 
alienated  by  law  or  vested  in  any  other  person 
or  persons ;  and  from  and  after  the  decease  of 
the  husband,  or  the  sooner  determination  of 
the  trust  thereinbefore  declared  for  his  benefit, 
upon  trust  to  pay  the  whole  of  such  interest, 
dividends,  and  annual  produce  unto,  or  permit 
the  same  to  be  received  by,  the  wife  and  her 
appointees  or  assigns  during  her  life  for  her 
separate  use  ;  and  subject  thereto  upon  trust 
for  the  children  of  the  marriage  as  therein 
mentioned.  A  receiving  order  was  made 
against  the  husband  in  1886,  but  was  rescinded 
in  February,  1886.  By  a  separation  deed  dated 
in  September,  1886,  and  made  between  the 
husband  and  the  wife,  the  husband  covenanted 
that  he  would,  during  their  joint  lives  if  they 
should  so  long  live  separate  from  each  other, 
allow  the  wife  to  receive  for  her  own  benefit 
the  interest,  dividends,  and  annual  income  of 
the  property  therein  mentioned,  being  the  pro- 
perty brought  into  the  marriage  settlement  by 
the  husband  :—He^,  by  Kekbwioh,  J.,  that 
by  the  receiving  order  there  had  been  an 
alienation  by  law  within  the  meaning  of  the 
settlement ;  and  that,  as  the  alienation  bv  law 
occurred  in  favour  of  the  husband's  creditors 
generally,  the  gift  over  to  the  wife  was  void. 
Held,  on  appeal  {dissentiente  Vaughan  Wil- 
liams, L.J.),  that  the  covenant  in  the  separa- 
tion deed  operated  as  an  equitable  assignment 
of  the  husband's  life  interest ;  and  that  con- 
sequently a  forfeiture  had  occurred ;  and  that 
therefore,  on  this  ground,  without  deciding  the 

Soint  upon  which  Kbkbwich,  J.,  based  his 
ecision,  the  appeal  must  be  idlowed.  Spear- 
man, In  re  ;  Spearman  v.  Lowndes,  82  L.  T.  302 
— G.A. 
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5  Name  and  Abms  Clausk. 

Order  of  Vamaf .] — Where  ft  Dame  ftnd  arms 
clause  directs  a  person  entitled  under  the  limita- 
tions to  take  upon  himself  or  herself  and  use  in 
all  deeds  or  writings  which  he  or  she  shall  sign, 
and  upon  all  occasions,  a  particular  surname 
'*  alone  or  together  with  his  or  her  own  family 
surname/'  a  person  so  becoming  entitled  has 
the  option  of  placing  the  assumed  surname 
before  or  after  his  own  surname.  D'Eyn- 
court  V.  Gregory  (46  L.  J.  Ch.  205;  1  Ch.  D. 
441)  distinguished.  Eversley  {Viscount)^  In 
re ;  Mildmay  v.  Mildmay,  69  L..  J.  Ch.  14 ; 
[1900]  1  Ch.  96;  81  L.  T.  600 ;  48  W.  R.  249— 
Byrne,  J. 

Limit  of  Time  for  Taking— Oontiniied  Vie 
Implied— Vie  of  Surname  by  Feereei — Ordinarj 
Oorrefpondenoe—Yifiting-eardi.]— Where  a  will 
requires  that  a  person  shall  within  a  specified 
time  after  becoming  entitled  under  the  limita- 
tions of  the  will  take  and  use  a  certain  surname, 
and  there  is  a  condition  of  forfeiture  if  such 
person  shall  "  refuse  or  neglect  to  take  or  use 
such  surname  as  aforesaid  and  in  manner 
aforesaid,"  a  continued  use  of  the  surname 
after  the  period  is  to  be  implied.  DrdXy  In  re ; 
Dunsany  (Baroness)  v.  Saiobridgej  75  L.  J.  Ch. 
317 ;  94  L.  T.  611 ;  54  W.  R.  418 ;  22  T.  L.  R. 
343— Swinfen  Eady,  J. 

Although  such  clause  requires  the  surname 
to  be  used  "  in  deeds  and  documents  and  on 
all  other  occasions,"  it  imposes  no  obligation 
except  on  occasions  when  a  surname  is  com- 
monly used.  There  is  no  forfeiture  for  signing 
a  family  letter  with  a  Christian  name  tJone, 
nor,  in  the  case  of  a  peeress,  for  signing  an 
ordinary  business  letter  with  the  Christian 
name  and  title,  or  using  these  latter  on  her 
visiting-cards.    lb. 

Condition  Snbieqnent— Impoiiible  of  FnliU- 
ment — **  LawfoUy  aiiome."]— In  order  to  comply 
with  a  clause  in  a  will  requiring  the  devisee  of 
an  estate  thereunder  to  **  lawfully  assume  "  a 
certain  name  and  arms,  on  penalty  of  forfeiting 
the  estate,  such  devisee  must  take  some  active 
steps  to  obtain  a  legal  title  to  the  arms,  as  the 
testator  by  the  use  of  the  word  "  lawful! v,". 
must  be  taken  to  have  intended  something 
more  than  merely  "  assume."  Croxon,  In  re ; 
Croxon  v.  Ferrers,  73  L.  J.  Ch.  170 ;  [1904]  1 
Ch.  252 ;  89  L,  T.  733 ;  52  W.  R.  343— Keke- 
wich,  J. 

If  the  devisee  cannot  obtain  a  legal  title  to 
assume  the  arms,  the  condition,  being  impossible 
of  fulfilment,  will  not  be  binding  upon  him. 
lb.    . 

Beriiee  to  Take  and  Vie  Teitator'i  Vame 
only  —  Condition  Freoedent  or  Sabieqiient— 
Period  in  Ferfbrmanoe— Deviiee*i  Lifb— IMiMilt 
—Death— Act  of  Qod— Lnnacy.]— A  testator 
devised  his  real  estate  upon  trust  for  his 
daughter  for  life,  and  after  her  death  for  her 
children,  and  if  she  should  have  no  child  he 
devised  his  real  estate  to  his  cousin  N.  "  on  con- 
dition that  he  take  and  use  the  name  of  Green- 
wood only."  The  testator  died  in  1853.  N. 
was  a  lunatic  during  the  last  eighteen  months 
of  his  life.  He  died  intestate  in  1855,  In  the 
lifetime  of  the  daughter,  and  without  having 


taken  the  name  of  Greenwood.    The  daughter 
i  married  and  was  still  living,  but  was  fifty-nine 
'  years  of  age  and  childless.    The  plainti£f,  who 
I  was  the  heir-at-law  and  legal  personal  repre- 
1  sentative  of   N.'s    heir-at-law,   who   had  died 
'  intestate,  claimed  to  be  entitled  in  remainder, 
I  after  the  daughter's  death,  to  the  real  estate 
devised   by  the    testator : — Held,  that  as  the 
condition,   whether  precedent   or  subsequent, 
was  one  which  might  have  been  performed  by 
I  N.  at  any  time  during  his  life,  without  the  con- 
sent or  concurrence  of  any  other  person,  the 
!  period  for  the  performance  of  the  condition  was 
naturally  and  necessarily  the  life  of  the  devisee, 
and  no  longer ;  that  the  plaintiff  had  not  shewn 
that  the  performance  of  the  condition  became 
impossible  by  the  act  of  God  and  not  by  the 
I  devisee's  own  fault ;    and  that  the  plaintiff's 
claim  failed.    Qreenwood,  In  re ;   Goodhart  v. 
Woodhead,  71  L.  J.  Ch.  579 ;  [1902]  2  Ch.  198  ; 
I  86  L.  T.  500— Joyce,  J. 

'  In  the  case  of  such  a  condition,  the  subse- 
quent lunacy  of  the  devisee  will  not  excuse  him 
&om  the  obligation  of  performance.    lb. 

I     Condition  that  Deriiee  ihonld  take  Teetator*i 

Hame— Condition  Freoedent  or  Sabeeqnent— Fer- 
I  formanoe  Impouible.] — A  testator  devised  his 
'  real  estate  upon  trust  for  his  daughter  for  life, 

and  after  her  death  for  her  children,  and  if  she 
I  should  have  no  child  he  devised  his  real  estate 
I  to  his  cousin  N.  "  on  condition  that  he  take  and 
'  use  the  name  of  Greenwood  only."  N.  survived 
j  the  testator,  and  died  in  the  lifetime  of  the 
i  daughter,  who  was  now  in  her  fifty-ninth  year, 
I  and  had  had  no  children : — Held,  that,  on  the 
'  true  construction  of  the  will,  the  condition  was 

a  condition  subsequent  to  be  performed  by  N. 
,  onlv  after  he  became  entitled  in  possession,  and 
I  such  performance  having  now  become  impossible 
,  the  devise  took  effect  ^ee  from  the  condition. 

Greenwood,  In  re ;  Goodhart  v.  Woodhead,  72 
I  L.  J.  Ch.  281 ;  [1903]  1  Ch.  749 ;  88  L.  T.  212  ; 

51  W.  R.  358— C.A. 


I  6.  Residence. 

I     Will— Conditional  Gift  of  House—"  Betiding  " 
on  the  Fremisei  Bnring  Lifetime — Condition  of 
Bemaining  Vnmarried— Forliiitnre.]— A  testator 
gave  a  leasehold  house  to  a  legatee  for  her  life, 
'  subject  to  her  residing  upon  the  premises  during 
her  lifetime.    In  a  subsequent  part  of  the  will 
<  there  was  a  proviso  that  the  gift  was  made 
I  subject  to  the   legatee  remaining  single  and 
I  unmarried.     After    the    testator's    death    the 
I  legatee  married  and  went  to  live  with  her  hus- 
I  band  in  another  house,  but  she  still  continued 
I  to  occupy  one  room  in  the  house  in  question  : — 
I  Heldy  that  the  legatee  did  not  reside  in  the 
house  within  the  meaning  of  the  condition. 
Held,  also,  that  the  two  conditions  must  be 
construed  together,  and   that   the   true  con- 
struction was  that  the  gift  was  subject  to  the 
legatee  residing  on  the  premises  so  long  as  she 
remained  unmarried,  and  that,  having  married, 
the  condition  as  to  residence  no  longer  applied, 
and,  the  proviso  in  restraint  of  marriage  being 
void,  there  had  been  no  forfeiture  of  the  house. 
Wright,  In  re;    Mott  v.  IsseU,  76  L.  J.  Ch. 
89;    [1907]  1  Ch.  231;   95  L.  T.  697— Keke- 
wich,  J.    And  see  Richardson,  In  re,  69  L.  J. 
Ch.  804 ;  [1900]  2  Ch.  778 ;  and  Edwards*  Settle- 
ment, In  re,  66  L.  J.  Ch.  658 ;   [1897]  2  Ch.  412. 
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7.  Entebino  on  a  <<  Calling.' 


BaqiiMt  to  Legatee  on  Oondition  of  Satering 
on  a  *<  Oalling  "— Teadier  in  Jesnit  College— 
Teaching  earned  on  under  Control  of  Society.] 
— A  testator  directed  his  trustees  to  hold  his 
residuary  estate  in  trust  for  his  son  J.  until  he 
should  attain  the  age  of  twenty-five,  and  in  case 
he  should  attain  that  age  and  should  before  then 
have  obtained  a  University  degree,  or  should 
have  become  qualified  to  practise  as  a  barrister, 
or  solicitor,  or  doctor,  &c.,  *<or  entered  into 
any  other  profession,  tiade,  or  oalUng  with  the 
approbation  of  my  trustees,**  then  the  residuary 
estate  should  be  held  in  trust  for  him  during 
the  remainder  of  his  life.  There  was  a  gift 
over  in  the  event  of  J.  dying  under  twenty-five 
or  not  fulfilling  the  other  condition.  J.  attained 
twenty-five  and  had  become  a  member  of  the 
Order  of  Jesuits  and  was  engaged  in  study  pre- 
paring for  the  priesthood.  As  a  Jesuit  he  be- 
came a  prefect  of  Stonyhurst  College,  and  under 
the  control  and  direction  of  the  Order  took  part 
in  the  teaching  and  management  of  pupils  in 
the  Colleffe.  In  return  for  these  services  he  was 
supported  free  of  all  charge.  The  trustees  of 
the  will  approved  of  the  course  adopted  by  J. 
He  never  obtained  a  University  degree  : — Held, 
that  having  become  a  teacher  in  a  Jesuit 
College  he  had  entered  on  a  **  calling  "  within 
the  words  of  the  will  and  was  entitled  to  the 
legacy.  Qahoey  v.  Borden,  [1899]  1  Ir.  R.  608 
— M.K. 

8.  Re-settlement  of  Estates. 

CoBditioiua  Beqneft  —  «  Hereditamentf  "— 
Xoney  under  Tmst  for  Invoftment  in  Land.]— A 

testator  devised  certain  property  to  his  son  on 
condition  that  the  latter  should  re-settle,  on 
certain  specified  limitations,  the  '*  heredita- 
ments" of  which  the  testator  was  tenant  for 
life,  and  the  son  was  tenant  for  tail,  under  a 
certain  settlement.  Part  of  the  real  estate  sub- 
ject to  this  settlement  had  been  sold  at  the 
time  of  the  testator's  death,  and  was  then  repre- 
sented by  certain  funds  and  securities  that  were 
held  in  trust  for  re-investment  in  land  .—Held, 
that,  on  the  construction  of  the  will,  these  funds 
and  securities  were  included  in  the  term 
*'  hereditaments,"  and  that  it  was  necessary, 
accordingly,  that  the  son  should  re-settle  them, 
not  less  than  the  real  estate  that  still 
remained  unsold,  in  order  to  satisfy  the  con- 
ditions of  the  testator's  will.  Qcsselin,  In  re ; 
QoBselin  v.  Qo^selin,  lb  L.  J.  Ch.  88;  [1906]  1 
Ch.  120 ;  54  W.  R.  19a-ParweU,  J. 

9.  Condition  becomino  Illusoby. 

Difpeniing  with  Perfonnanoe—Biseretion  of 
Xzoentora— Bzeenton  Dead— Tnift  Carried  out 
by  Court.] — ^A  testator  left  two  farms  to  his  son 
M.,  and  by  a  codicil  he  provided  that  in  case  of 
his  son  R.,  who  was  then  in  New  Zealand,  wish- 
ing to  return  and  to  settle  in  his  native 
country,  one  of  the  £amis  should  be  given  to 
him  by  the  testator's  executors  at  such  time 
and  coupled  with  such  conditions  as  they 
might  deem  expedient.  The  farms  were  sold 
in  a  suit  under  an  order  which  reserved  the 
question  of  the  rights  of  the  parties  in  respect 
of  the  proceeds,  and  realised  1,1002.  and 
400/.  respectively.  The  executors  were  dead. 
R.  had  never  returned  and  was  still  in  New 
Zealand  .—Held,  that  the  proceeds  of  the  two 


;  farms  should  be  divided  into  two  equal  parte, 
and  that  R.  was  entitled  to  be  paid  one  moiety 
without  returning  to  this  country.  Croakery  v. 
BUchie,  [1901]  1  Ir.  R.  487— V.C. 

10.  Othbb  Mattbbs. 
Sale  of  Ooodi  on.]— 5e0  Sale  of  Goods. 

Betidence,  at  to.] — See  Bichardson,  In  re,  post, 
Settled  Land. 


conditions  of  sale. 

See  Vendor  and  Pubchasbb. 


confessions. 

See  Cbiminal  Law. 


CONFLICT  of  laws. 

See  Intebnational  Law. 

CONSIDERATION. 

Bill  ofSzehange,f6r.]—Se«  Bill  OF  Exchange. 
Bill  of  Bale,  tia.]—See  Bill  of  Sale. 
Contraot,  fia.]—See  Contbact,  cols.  510-512. 


CONSIGNEE. 

.      Bill  of  Lading,  nndor.]— See  Shipping. 

Carriage   of  Goods   or   Animals,    on.]  — See 
Cabbieb. 


CONSPIRACY. 

Wrongftil    Aot— Ii^nry.]  —  The    plaintiff,    a 
Roman  Catholic,  was  appointed,  with  the  ap- 
proval of  the  National  Board,  to  give  manual 
mstruction  (chieflv  in  sewing)  in  a  National 
school  under  PresoTterian  management.    The 
defendant    called    a    meeting    of    parents    of 
I  children  attending  the  school,  at  which  several 
of  those  present  came  to  an  arrangement  to 
withdraw  their  children  from  the  school.    The 
result  of   this  was  to  injure  the  plaintiff  by 
reducing    her   salary,  which   depended    on    a 
capitation   grant.      The   plaintiff   claimed   an 
injunction  and  damages  :—He2<2,  that  on  the 
I  evidence  the  defendant  did  combine  with  other 
I  parents   at    the   meeting    to   withdraw    their 
I  children  from  the  school,  and  that  such  with- 
drawal  resulted  in  a  loss  to  the  plaintiff;  but 
,  that  the  object  of  the  combination  was  not  un- 
lawful, and  that  no  unlawful  means  were  used 
to  attain  it,  and  therefore  the  plaintiff  had  no 
cause  of  action  (Walkeb,  L.  J.,  diss,).    Sweeney 
V.  CooU,  [1906]  1  Lr.  R.  51— C.A. 

Affirmed  on  the  facts,  which  disclosed  no  evi- 
dence of  conspiracy  on  the  part  of  the  respon- 
dent against  the  appellant.  Stoeeney  v.  Coote, 
76  L.  J.  P.O.  49 ;  [1907]  A.0. 221.;  96  L.  T.  748 ; 
23  T.  L.  R.  448— H.L.  (Ir.) 

Intent  to  Injure — Trade  Dispute — Damage 
Besnlting  — •  Tndnoing  to  Breaoh  of  Contraot— 
Tndnirfng  Persons  to  m^thdraw  Custom  or  from 
Employment.] — ^A  oonspiraoy  to  injure,  if  there 
be  damage,  gives  rise  to  civil  liability ;  and  an 
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oppressive  combination  difiers  widely  from  an 
invasion  of  civil  rights  by  a  single  person^  It 
is  a  violation  of  right  to  intedere  with  oon- 
tractual  relations  recognised  by  law  if  there  be 
no  justification  for  the  interference.  This  prin- 
ciple cannot  be  confined  to  inducements  to  break 
contracts  of  service.  If  such  wrongful  inter, 
ference  with  a  man's  liberty  of  action  is  intended 
to  injure  and  in  fact  damages  a  third  person, 
such  third  person  has  a  remedy  by  an  action. 
Quinn  v.  Leathern,  70  L.  J.  P.C.  76 ;  [1901]  A.C. 
495;  85  L.  T.  289;  60  W.  R.  139;  65  J.  P.  708 
— H.L.  (Ir.) 

Annoyance  and  coercion  by  many  may  be 
actionable  where  like  conduct  on  the  part  of 
one  person  would  not  be  so.    lb. 

The  appellant,  an  officer  of  a  trade  union, 
in  combination  with  other  members  of  the 
union — first*  induced  a  servant  of  the  respon- 
dent to  break  his  contract  with  the  respondent ; 
secondly,  induced  a  customer  of  the  respondent, 
by  threats  of  calling  out  the  customer's  men, 
to  withdraw  his  custom;  and  thirdly,  induced 
the  respondent's  servants  to  leave  his  service : — 
Held,  that  the  appellant  had  been  guilty  of  an 
actionable  conspiracy  for  which  he  was  liable 
in  damages,  and  that,  as  there  was  no  '*  trade 
dispute  "  within  the  meaning  of  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  s.  8,  the 
appellant  was  not  entitled  to  the  benefit  of  that 
section/)  lb. 

By  Lord  Lindlet. — Section  3  has  no  appli- 
cation to  civil  actions;  it  is  confined  entirely 
to  criminal  proceedings,  and  the  civil  liability 
does  not  depend  on  the  criminality  of  a  com- 
bination.   A. 

Allen  V.  Flood  (67  L.  J.  Q.B.  119;  [1898] 
A.C.  1)  distinguished.  LunUey  v.  Oye  (22  L.  J. 
Q.B.  463 ;  2  E.  &  B.  216)  and  Temperton  v. 
Russell  (62  L.  J.  Q.B.  412;  [1898]  1  Q.B.  716) 
approved.    lb. 

liability  of  Fenon  for  Bamagef  flowing  from 
Oonipiraey  befioro  ho  boeame  Party  to  it.] — 
Sembley  a  party  to  a  conspiracy  is  not  liable  for 
the  damage  flowing  from  the  conspiracy  before 
the  date  of  his  joining  it;  but  acts  done  in 
furtherance  of  the  conspiracy  prior  to  that  date 
may  be  given  in  revidence  against  him  for  the 
purpose  of  shewing  the  origin,  nature,  and 
objects  of  the  conspiracy.  O'Keefe  v.  Walsh, 
[1908]  2  Ir.  R.  681— C.A. 

In  such  a  case  the  jury  may  differentiate 
between,  and  assess  separate  damages  against, 
separate  defendants,  according  to  the  respective 
dates  when  such  defendants  became  members 
of  the  conspiracy.    lb. 

Oontraet,  to  Indvoe  Broaehof.]— See  Contract, 
col.  587. 

Orimiiial  Proeoedingi  tn.]  —  See  Cbihinal 
Law,  cols.  625-627.  See  also  Malicious  Pro- 
ceedings. I 


'  grant,  usage,  sufferance,  and  other  lawful 
'  means"  the  Queen  has  obtained  jurisdiction 
within  the  meaning  of  the  Foreign  Jurisdiction 
Act,  1890,  by  which  she  is  empowered  to  exer- 
cise such  jurisdiction  '*in  the  same  and  as 
ample  a  manner  as  if  she  had  acquired  it  by 
the  cession  or  conquest  of  territory,^'  she  is  by 
Order  in  Council  empowered  to  establish  Courts 
and  regulate  procedure  in  the  manner  prescribed 
in  such  order.  The  Japan  Order  in  Council, 
1865,  constituted  a  Court  with  a  jury  of  five, 
and  in  the  Court  so  established  the  appellant 
was  convicted  of  the  murder  of  her  husband : — 
Held,  that  the  order  was  not  tUira  vires,  and 
that  the  appellant  was  not  entitled  as  a  British 
subject  to  a  jury  of  twelve.  Carew  v.  Japan 
{Crown  Prosecutor),  66  L.  J.  P.C.  95;  [1897J 
A.C.  719;  77  L.  T.  1;  18  Cox  C.C.  625— P.C. 
And  see  International  Law. 


CONSTABLE. 

See  Police. 


CONSULAR  COURTS. 

Japan —Orimiaal  Trial— Jury  of  Uto.]— In 
countries  in  which  "by  treaty,  capitulation, 


CONTEMPT  OP  COURT. 

Vatnre   of  Frooeedingf— Settlement  of   Pro- 
'  eoodings  for  Contempt  of  Court.]— Applications 
for  attachment  for  contempt  of  Court  are  not 
proceedings  taken,  and  ought  not  to  be  re- 
'  garded  as  proceedings  taken,  by  one  party  to 
!  redress  a  wrong  or  obtain  pecuniary  considera- 
tion.    Such  proceedings  are  analogous  to  and 
I  in  the  nature  of  criminal  informations,  which 
I  therefore    cannot    be    settled   by  the    parties 
I  except  with  the  sanction  of  the  Court.    Rex  v. 
j  Newton,  67  J.  P.  453— D. 

{  Criticism  of  «« pending"  Proceeding.]— Where 
'  a  prosecution  for  seditious  libel  had  taken  place 
but  the  jury  had  disagreed,  and  it  was  intended 
(though  not  formally  stated^  that  a  new  jury 
would  be  empanelled, — Held,  that  the  pro- 
ceeding was  still  a  "  pending  '*  one,  and  that  it 
was  a  contempt  of  Court  to  criticise  the  pro- 
ceeding in  a  newspaper.  Rex  v.  Freeman's 
Journal,  [1902j  2  Ir.  R.  82— K.B.  D. 

Application  against  Incorporatad  Company.]— 

An  application  for  alleged  contempt  of  Court 
committed  by  an  incorporated  company  should 
be  by  motion,  not  for  attachment,  but  to  attend 
and  answer  in  respect  of  such  contempt.     lb. 

Frooeedingf  before  Joftieot'— Comments  on 
Case  before  Committal  of  Prisoner  for  Trial— 
Jurisdiction  of  High  Court  to  Grant  Attach- 
ment.]—The  High  Court  of  Justice  has  juris- 
diction to  grant  a  writ  of  attachment  against  a 
person  who  publishes  improper  comments  with 

'  reference  to  the  defendant  in  a  case  pending 
before  Justices  which  may  possibly,  though  not 

<  necessarily,  come  before  the  High  Court.  Rex 
V.  Davies,  75  L.  J.  K.B.  104;  [1906]  1  K.B.  32; 

;  93L.  T.  772;  54W.R.  107;  22  T.  L.  R.  97— D. 

I  Publication  Tending  to  Pnjndioe  Pair  Trial 
I  —Hewspaper— Cause  not  yet  Pending  in  Bigb 
I  Court— Jurisdiction  of  High  Court  to  Attaeh.}— 
Where  a  person  having  been  charged  before 
the  petty  sessions  with  an  indictable  offence 
triable  only  at  the  assises,  matter  is  published 
in  a  newspaper  tending  to  interfere  with  the 
fair  trial  of  the  charge,  the  High  Court  has 
jurisdiction  to  attach  the  publisher  of  such 
matter  for  contempt  of  Court,  notwithstanding 
that  at  the  time  of  the  publication  the  person 
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had  not  yet  been  committed  for  trial.  Bex  v. 
Parke,  72  L.  J.  K.B.  889;  [1903]  2  K.B.  432; 
89  L.  T.  439;  62  W.  R.  215;  67  J.  P.  421— D. 

PuUieation  of  QiBeiftl  BooelYer'i  Broort  be- 
fore Preientation  to  Court— Oomment  iWeon.] 
Comment  on  the  report  of  the  official  reoeiver 
in  bankruptcy  before  it  has  been  read  to  the 
Court  may  amount  to  contempt  of  Court.  The 
Court  will  not  however  commit  except  in  a  case 
where  a  real  attempt  has  been  made  to  interfere 
with  the  course  of  justice.  A  limited  company 
cannot  be  conmiitted  for  contempt  of  Court. 
Hooley  In  re;  Hooley,  ex  parte  {No,  1),  79  L.  T. 
706;  6  Manson,  44— Wright,  J. 

Pvblioatioii  in  Vewipaper  of  Dooton'  Be- 
ports— Lnnaey  Prooeedingt.]- A  reception  order 
having  been  made  against  a  person  under  the 
Lunacy  Act,  1890,  proceedings  were  taken 
under  section  49  of  the  Act  for  the  examination 
of  the  patient  by  two  medical  practitioners 
appointed  by  the  Commissioners  in  Lunacy 
with  a  view  to  his  discharge.  Reports  were 
made  by  two  medical  practitioners  under  the 
section,  but  the  Commissioners  refused  to  order 
the  discharge  of  the  patient.  A  newspaper 
subsequently  published  the  two  reports  in  an 
article  commenting  on  the  detention  of  the 
patient.  A  day  before  the  publication  of  the 
reports  an  application  was  made  xmder  sec- 
tion 116  of  the  Act  for  the  appointment  of  a 
receiver  of  the  patient's  property  during  his 
detention,  and  the  reports  of  the  two  doctors 
were  made  exhibits  to  an  affidavit  in  these 
proceedings.  Neither  the  publisher  nor  the 
editor  of  the  newspaper  knew  of  these  pro- 
ceedings under  section  116,  nor  did  the  article 
discuss  them.  Upon  an  application  to  commit 
for  contempt  of  Court  in  publishing  the  reports 
of  the  doctors  and  the  article, — Held^  that,  as 
the  proceedings  xmder  section  49  were  con- 
cluded, it  was  not  a  contempt  of  Court  to 
publish  the  reports  and  the  article ;  and  that, 
as  to  the  pending  proceedings  under  section 
116,  there  was  no  evidence  that  the  respondents 
knew  of  those  proceedings,  and  they  were 
therefore  not  guilty  of  contempt.  Totvnshend 
(Marquis),  In  re,  22  T.  L.  R.  341— C.A.  | 

(Mbr  of  Honey  to  Bankmpt  to  Sapprots  Eri-  ! 
denoe  at  Pnblie  Szamination.]— It  is  a  contempt  | 
of  Court  to  offer  money  to  a  bankrupt  to  induce  | 
him  at  his  public  examination  to  suppress  ' 
evidence,  which,  although  capable  of  satisfac- 
tory explanation,  would  be  liable  to  miscon-  i 
Htruotion,  and  which  might  damage  a  limited 
liability  company  of  which  the  offerer  is  a  : 
director.  Hooley,  In  re;  Rucker's  Case,  79  I 
L.  T.  806 ;  5  Manson,  331— Wright,  J. 

floandiiHiliig   the    Conrt— Pnblieation    in    a  | 
Vewipaper  of  Soandaloni  Hatter- Biitribntion 
of  Howipaper  in  Ignoraneo  of  Oontonti.]- No  ' 
contempt  of  Court  is  committed  where  a  person 
distributes    a    newspaper   containing    matter 
scandalising  the  Court  in  ignorance  of  its  con^ 
tents.    McLeod  v.  St  Auhyn,  68  L.  J.  P.C.  137 ;  ; 
[1899]  A.C.  649 ;  81 L.  T.  168 ;  48  W.  R.  173— P.C.  \ 

In  this  country  committal  for  contempt  for 
scandalising  the  Court  itself  has  become 
obsolete.    Ih. 

But  such  committal  is  a  weapon  only  to  be 


used  with  reference  to  the  interests  of  the 
administration  of  justice,  and  not  for  the 
vindication  of  the  Judge  as  a  person ;  he  must 
resort  to  action  for  libel  or  criminal  information. 
lb. 

There  is  no  duty  in  a  person  who  hands  a 
newspaper  to  another  to  make  himself  ac- 
quainted with  its  contents,  even  if  he  be  the 
agent  and  correspondent  of  such  newspaper; 
and  if  the  newspaper  contain  scandalous  matter 
of  which  he  is  ignorant,  he  cannot  be  committed 
for  contempt.    lb, 

Abnso  of  Judge— Vewspaper  Artiole.]— Prior 
to  the  commencement  of  a  trial  at  assizes  for 
an  indecent  publication,  the  presiding  Judge 
warned  the  representatives  of  the  press  that 
some  of  the  evidence  would  be  unfit  for  publi- 
cation, and  threatened,  in  the  event  of  his 
warning  being  disregarded,  to  see  that  the  law 
was  enforced  against  the  parties  offending. 
After  the  conclusion  of  the  trial,  which  resulted 
in  the  conviction  of  the  prisoner,  a  leading 
article  appeared  in  one  of  the  local  newspapers 
scurrilously  abusing  the  Judge  in  his  judicial 
character  and  conduct.  Proceedings  for  con- 
tempt of  Court  having  been  instituted  against 
the  manager  of  the  company  which  owned  the 
newspaper,  the  editor  thereof  voluntarily  sub- 
mitted himself  to  the  jurisdiction  of  the  Court, 
stating  in  an  affidavit  that  he  was  solely  respon- 
sible for  the  article;  that  he  wrote  it  on  the 
impulse  of  the  moment  under  a  strong  feeling 
that  sufficient  reliance  had  not  been  placed  upon 
the  journalists  and  reporters  for  the  press  by 
the  learned  Judge ;  and  that  he  deeply  regretted 
its  publication,  and  humbly  apologised  to  the 
Judge: — Held,  that  he  had  been  guilty  of  a 
serious  contempt  of  Court,  for  which  he  was 
liable  to  be  committed  for  a  term  of  imprison- 
ment; but  that  in  consideration  of  his  subse- 
quent conduct  he  should  only  be  ordered  to  pay 
a  fine  and  to  be  detained  until  it  was  paid. 
Reg.  V.  Gray,  69  L.  J.  Q.B.  602;  [1900]  2  Q.B. 
36;  82  L.  T.  534;  48  W.  R.  474;  64  J.  P. 
484r-D. 

Power  of  High  Court  to  Suspend  AdToeato — 
Beaionable  Game.]— A  High  Court  of  Judica- 
ture established  in  India  by  letters  patents  had 
power  **  to  approve,  admit,  and  enrol  such  .  .  . 
advocates  ...  as  to  the  said  High  Court  shall 
seem  meet,"  and,  further,  "  to  remove  or  to 
suspend  from  practice  on  reasonable  cause  the 
said  advocates":-  HeW,  that  the  Court  had 
power  to  suspend  from  practice  a  member  of 
:  the  English  Bar  who  had  been  admitted  as  an 
I  advocate  of  the  Court ;  and  that  the  fact  that 
an  advocate  had  written  and  jpublished,  in  a 
periodical  of  which  he  was  editor,  an  article 
I  which  was  a  libel  reflecting  on  the  Judges  of 
the  High  Court  in  their  official  capacity,  though 
professing  to  be  a  vindication  of  his  own  pro- 
fessional conduct,  amounted  to  a  contempt  of 
Court,  which  was  a  reasonable  cause  for  sus- 
pending him  from  practice.  Sarbadhicary,  In 
re,  96  L.  T.  894 ;  23  T.  L.  R.  180— P.C. 

Bight  of  Oontumaoioiii  Fenon  to  Appeal.]— 
A  person  in  contempt  may  be  heard  for  the 
mere  purpose  of  appealing  against  an  order 
made  subsequently  to  the  contempt  on  the 
ground  that  the  order  was  made  without  juris- 
diction.      Gordon  v.  Gordon,  73  L.  J.  P.  41; 
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[1904]  P.  1S8;  90  L.  T.  697;   62  W.  R.  J 
20  T.  L.  R.  272— C.A. 

AttoduMBt,  KotUm  tn.]^8ee  Praotioe. 

Brefteh  of  VnAiwMdng.]—See  Practice. 
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CONTRACT. 

Creation  of,  608. 

Form  of:  Writing  under  the  Statute  of 

Frauds,  606. 
Consideration,  510. 
PrifMy,  612. 
Implied  Term,  612. 
PeraofuU  Contract,  618. 
Impossibility  of  Performance,  619. 
Fraudulent  Representation,  620. 
Mistake,  620. 
Novation,  622. 
Illegality,  622. 
Avoidance  of,  688. 
Construction,  684. 
Breach,  686. 
Discharge  of  ,  5SS» 
Other  Matters,  689. 

1.  Creation  of. 

**Saldeet  to  ah  agroemont "— Sofsrenoo  to 
Formal  Ooatraot— Intantlon  of  Parties.]— In 
answer  to  an  offer  to  purchase  land  for  275/., 
the  vendor  accepted  ••  subject  to  the  conditions 
of  sale  and  an  agreement."  At  that  time  the 
property  was  subject  to  some  incumbrances 
which  the  vendor  had  not  yet  removed,  though 
he  was  trying  so  to  do.  The  purchaser  had 
apparently  been  allowed  to  go  on  the  land,  and 
*  had  executed  some  repairs  there,  but  the  vendor 
had  remained  in  occupation.  The  conditions 
of  sale  referred  to  were  conditions  used  at  an 
abortive  auction  lati  which  the  property  had 
been  offered  for  sale  i^Held,  on  the  facts,  in  an 
action  by  the  purchaser  for  specific  performance, 
that  there  was  in  this  case  no  concluded  con- 
tract. FUby  V.  HounseU  (65  L.  J.  Ch.  852- 
[1896]  2  Ch.  787J  discussed.  Clark  v.  BoWW 
61  W.  R.  448— Byrne,  J. 

Lottor— CoBditimua  Promiio.]— A  letter  in 
which  the  writer  promises  to  "feivourably 
consider  an  application  *'  for  the  renewal  of  a 
subsisting  contract,  "  if  we  are  satisfied  with 
you  as  a  customer,"  does  not  constitute  a  con- 
tract or  Mreement  susceptible  of  legal  enforce- 
ment. Montreal  Gas  Co,  v.  Vaseu, 69 L.  J  PC 
184 ;  [1900]  A.O.  696 ;  88  L.  T.  283-P.C. 

t.^Oftr  — AmUgnoiif  Telegrams  —  Xistako — 
AetioB  for  Breaeh  of  Oontraet— Obqs  Frobaadi.] 
—Where  words  in  a  proposal  for  a  contract  are 
understood  and  acted  upon  by  the  parties  in 
different  senses  there  is  no  contract,  and  it  is 


I  for  the  plaintiff,  in  an  action  for  breach  of  con- 
tract, to  shew  that  his  construction  is  the  true 

!  one.  It  is  not  for  the  Court  to  determine  the 
true  construction.  Falck  v.  Williams,  69  L.  J. 
P.C.  17;  [1900]  A.C.  176— P.O. 

QflSsr  and  Acoeptance— Qaotation  or  Firm 
OiBnr.]— A  merchant  wrote  to  a  firm  of  oil 
millers: — **I  am  offering  to-day  Plate  linseed 
for  January-February  shipment  to  Leith,  and 
have  pleasure  in  quoting  you  100  tons  at 
41/8  usual  Plate  terms.  I  shall  be  glad  to 
hear  if  you  are  buyers,  and  await  your 
esteemed  reply."  On  the  following  day  the 
oil  millers  telegraphed,  "Accept  hundred 
January-February  Plate,  41/3,  Leith,  per 
steamer  Leith,"  and  confirmed  this  by  a  letter 
of  same  date,  in  which,  referring  to  their  tele- 
gram, they  wrote,  "  Thus  buying  from  you  100 
tons  Plate  linseed  January-February  steamer 
shipment  usual  contract": — Held — ^first,  that 
the  merchant's  letter  was  an  offer  to  sell  and  not 
merely  a  quotation  of  price ;  and  secondly,  that 
this  offer  was  accepted  so  as  to  constitute  a  con- 
cluded contract  by  the  oil  millers'  telegram, 
although  it  did  not  expressly  refer  to  the  con- 
dition of  "  usual  Plate  terms,"  mentioned  in  the 
offer.  Harvey  v.  Facey  (62  L.  J.  P.C.  127; 
[1898]  A.C.  662)  distinguished  and  explained. 
Ph^lp  V.  Knoblauch,  [1907]   S.C.  994— Ct.  of 


Yoluitary  Tmst— Intended  Transfer  of  Fro- 
pertj— Eepresentations  Influenoing  Oondnot.]— 
N.,  a  promoter  of  and  vendor  to  an  unsuccessful 
mining  company,  publicly  and  in  good  faith 
promised  to  create  a  trust,  under  which  the 
company  and  its  shareholders  would  have 
benefited,  but  died  before  the  trust  was  created : 
— Held,  that  a  person  who  heard  of  the  con- 
templated trust  could  not,  in  virtue  of  the  fact 
thAt  he  bought  or  held  shares  of  the  company 
in  confidence  of  N.'s  promise  being  carried  out, 
establish  a  case  of  contract  as  against  N.,  and 
in  the  absence  of  any  fraud  or  special  repre- 
sentation, neither  N.  nor  his  executors  would 
be  estopped  from  denying  liability,  notwith- 
standing that  N.  himself  might  have  benefited 
by  the  promise  having  been  made.  Coleman  v. 
North,  47  W.  R.  67— Romer,  J. 

Aeeeptanee— ApplieatioA  fur  "Quotation"— 
Qnotanioii  Furnished.]— The  plaintiffs  wrote  to 
the  defendants  (canvas  manumcturers) :  "  Please 
give  us  your  lowest  quotation  for  8,000  yards 
of  canvas,  82}  inches  wide,  to  the  enclosed 
sample,  or  near,  and  your  shortest  time  for 
delivery."  The  defendants  replied :  * '  We  enclose 
sample  nearest  we  have  to  match  yours.  Lowest 
price,  B^  inches  wide,  is,  4|d.  per  yard, 
86  inches  measure.  Delivery  of  8,000  yaiiis  in 
6/6  weeks."  The  plaintiffs  replied:  ** Please 
get  made  for  us  8,000  yards  canvas,  S^  inches 
wide,  as  per  your  quotation,  at  4|(2.  per  yard; 
deliver  same  as  quickly  as  possible.  Also  please 
quote  us  for  same  62  inches  wide  for  quantity 
of  about  20,000  yards  annually.  As  we  have 
not  had  the  pleasure  of  doing  business  with  you 
before,  we  give  you  as  reference,"  Ac,  (mention- 
ing two  ^mBJi—Held,  that  the  defendants' 
letter  was  not  an  offer  to  sell,  but  merely  a 
quotation  of  terms  on  which  the  plaintiffs 
might  offer  an  order ;  that  the  plaintiffs*  letter 
in  reply  was  an  offer  of  an  order,  and  not  an 
acceptance'  of  an  offer ;  and  that  there  was  no 
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completed  contract  between  the  parties.    Boyers 
V.  Duke,  [1906]  2  Ir.  R.  617— K.B.  D. 

Buildiag  Seheme— PorpoMt  of  8eh«iiie— Vaihire 
in  One  Fm^oM— Aotion  by  Party  Injnrioiialy 
Aifeeted.] — Wliere  a  contract  has  been  entered 
into  and  a  scheme  made  for  carrying  out  two 
purposes  which  torn  out  to  be  incompatible 
with  each  other,  neither  party  has  any  remedy 
against  the  other  in  respect  of  damage  sus- 
tained by  the  execution  of  the  scheme  where 
nothing  has  been  done  or  omitted  which  was 
not  contemplated  by  both  parties.  *'  LyiUlton 
Times**  Co.  v.  Warners,  76  L.  J.  P.O.  100; 
[1907]  A.C.  476;  97  L.  T.  496;  23  T.  L.  R. 
751— P.O. 

The  appellants,  who  were  printers,  occupied 
premises  adjoining  those  of  the  respondents, 
who  were  hotel  keepers.  Under  a  scheme 
approved  by  both  parties  additional  bedrooms 
for  the  hotel  were  provided  over  the  printing 
office,  under  the  conmion  anticipation  that 
there  would  be  no  appreciable  interference  with 
the  comfort  of  the  bedrooms  from  the  nearness 
of  the  printing*  works.  This  expectation,  how- 
ever,  was  not  fulfilled,  and  the  respondents 
brought  an  action  for  an  injunction  and 
damages: — Held,  that  the  claim  could  not  be 
Rustained.    lb. 

Joint  Telegnun  by  Bhipownen  and  Charterer 
to  Xaitdr— Ambigiiity— Kastor  Bona  Fide  Aoting 
npon  Telegram  in  flense  not  Intoidad  hj 
Benden.] — ^The  principle  laid  down  in  Ireland 
V.  Livingston  (41  L.  J.  Q.B.  201 ;  L.  R.  5  H.  L. 
395)  is  not  confined  to  cases  between  principal 
and  agent,  but  is  of  wider  application.  Where 
a  person  makes  a  communication  to  another  in 
ambiguous  terms  he  cannot  afterwards  com- 
plain if  the  recipient  of  the  communication 
bona  fide  puts  upon  it  a  meaning  not  intended 
by  the  sender.  This  principle  held  to  apply  to 
a  jo.int  telegram,  ambiguous  in  its  terms,  sent 
by  shipowners  and  charterer  to  the  captain  of 
the  chartered  ship  at  Hongkong,  where  the 
captain  bona  fide  acted  upon  a  construction  of 
the  telegram  of  which  it  was  capable,  but 
which  was  not  the  construction  intended  by  the 
senders.  Miles  v.  Haslehurst,  12  Com.  Cas.  83 ; 
23  T.  L.  R.  142— Channell,  J. 

Contraet  of  Xarriage— Agreement  by  Pathor  to 
Leave  *<8bare"  of  Property  to  "^Rlfb— flpooiflo 
Perftrmanoe.] — A  father,  on  the  treaty  for  his 
daughter's  marriage,  wrote  to  his  intended  son- 
in-law:  **You  are  of  course  aware  that  with 
my  large  family  EUza  will  have  little  fortime. 
She  will  have  a  share  of  what  I  leave  after  the 
death  of  her  mother."  The  father  by  his  will 
left  his  daughter  a  legacy  of  2,000Z.,  which  did 
not  amount  to  an  equal  share  of  his  property 
with  his  other  children: — Held,  first,  that  the 
letter  did  not  amount  to  a  contract  by  the 
testator  to  leave  his  daughter  a  share  of  his 
property  specific  performance  of  which  could 
be  enforced,  but  merely  to  a  representation  that 
he  intended  to  give  her  something  at  his  death ; 
and  secondly,  that,  even  assuming  that  it  did, 
the  words  *^a  share'*  were  not  equivalent  to 
*<an  equal  share,"  and  that  therefore  the  con- 
tract was  satisfied  by  the  legacy  to  the  daughter 
of  the  2,<XX)Z.  Fichus,  In  re ;  Farina  v.  Fickus, 
69  L.  J.  Ch.  161;  [1900]  1  Ch.  331;  81  L.  T. 
749 ;  48  W.  R.  250— Cozens-Hardy,  J. 


Contraet  by  Post  —  AppUeation  for  Shares  — 
DeliTory  of  Allotment  Lottor  to  Postman  to  Post 
— Votiee  of  Withdrawal.]— Although  it  is  settled 
law  that  an  ofier  is  to  be  deemed  accepted  when 
the  letter  oontalning  the  acceptance  is  posted, 
yet  a  town  postoan  is  not  an  agent  of  the  Post 
Office  to  receive  letters ;  and,  consequently,  the 
delivery  to  him  of  a  letter  of  acceptance  of  an 
I  application  for  allotment  of  shares  will  not,  for 
the  purpose  of  fixing  the  time  of  the  acceptuice, 
be  regarded  by  the  Court  as  a  posting  of  the 
letter.  London  and  Northern  Banh,  In  re; 
Jones,  ex  varte,  69  L.  J.  Ch.  24;  [1900]  1  Ch. 
220;  81  L.  T.  512;  7  Manson,  60— Cozens- 
Hardy,  J. 


2.  FoBM  of:  Whiting  undsr  the  Statute 
OF  Frauds. 

fliffnatnre  by  Agent "  tlMronnto  lawfUly  antlior- 
iied."] — A  document  signed  by  an  agent  within 
the  scope  of  his  authority,  which  refers  to  and 
recognises  the  terms  of  an  agreement  made  by 
his  principal,  may  be  a  sufficient  note  or  memo- 
randum of  the  agreement  to  satisfy  section  4  of 
the  Statute  of  Frauds,  although  the  agent  was 
not  authorised  to  sign  the  document  as  a  record 
of  the  agreement.  Jones  v.  Victoria  Graving 
Dock  Co.  (46  L.  J.  Q.B.  219;  2  Q.B.  D.  314) 
followed.  Smith  v.  Webster  (45  L.  J.  Ch.  528 ; 
3  Ch.  D.  49)  explained.  Qriffiths  Cycle  Cor- 
poration V.  Humber  d  Co.,  68  L.  J.  Q.B.  959; 
[1899]  2  Q.B.  414;  81  L.  T.  310— C.A. 

land — Offer  **  snljoot  to  agrooment  statins  fUly 
the  eonditions  being  prepared  and  signed.'']— 
W.*s  solicitors  wrote  on  his  behalf  to  M.  as 
follows :  **  Re  Mason's  Arms,  Dinnington. — We 
agree  to  sell  the  above  for  1,7151.  subject  to 
agreement  stating  fully  the  conditions  being 
prepared  and  signed  at  our  office  on  Monday, 
sa^  at  eleven  o'clock."  The  agent  of  M.  re- 
plied: **I  beg  to  accept  yours  of  this  date  re 
Mason's  Arms  on  behalf  of  Mr.  M." : — Held, 
that  these  two  letters  did  not  constitute  a  con- 
tract between  the  parties.  Watson  v.  McAUum, 
87  L.  T.  547— Joyce,  J. 

Interest  in  or  Ooneeming— Collateral 

Agreement.] — ^A  wife  made  a  verbal  contract 
with  her  husband  that  if  he  would  buy  a  certain 
house,  to  which  she  was  desirous  that  they 
should  move  their  residence,  she  would  make 
him  a  present  of  it.  The  husband  bought  the 
house,  and  they  lived  in  it  together  for  some 
years,  but  the  wife  refused  to  pay  to  the  hus- 
band the  amount  of  the  purchase-money  of  the 
house: — Held,  that  an  action  could  be  main- 
tained upon  the  verbal  contract,  as  it  was  not  a 
contract  or  sale  of  an  interest  in  or  concerning 
lands  within  the  meaning  of  section  4  of  the 
Statute  of  Frauds.  Boston  v.  Boston,  73  L.  J. 
K.B.  17;  [1904]  1  K.B.  124;  89  L.  T.  468;  62 
W.  R.  65 ;  20  T.  L.  R.  23— C.A. 

Sale  of —Agreement  Signed  by  Fnrehaier 

on  Paper  Containing  Printed  ITame  and  Address 
of  Vendor— Vo  Bignatnre  by  Yendor.]— An  ofier 
to  purchase  land  written  on  paper  containing 
the  printed  name  and  address  of  the  vendor, 
but  not  signed  by  him,  is  not  a  sufficient 
memorandum  of  the  contract  to  satisfy  the 
Statute  of  Frauds,  unless  it  be  written  at  his 
dictation.     Schneider  v.  Norris  (2  M.  &  S.  286) 
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and  Evans  v.  Hoare  ([1892]  1  Q.B.  598)  distin- 
guished. Httcklesby  v.  Hook,  82  L.  T.  117— 
Buckley,  J. 

Memaraadiim  in  Writing  Signed  by  ' 

FnrehftMr  —  Signatm   of  Teiidor'i   Agent   m 
"  witneee."]  —  Certain   lands  were  sold    to  a  . 
purchaser    by    private    treaty,    through    an  | 
auctioneer  authorized  to  act  as  agent  for  the 
vendor,  subject  to   conditions   originally  pre- 
pared for  a  sale  by  public  auction,  which  had 
proved  abortive.     The    purchaser   signed  the 
memorandum    in   writing    attached    thereto, 
acknowledging  that  he  had  purchased  from  the 
vendor  the  premises  mentioned  in  the  annexed 
particulars  for  800/.,  subject  to  the  conditions 
of  sale  thereunto  annexed,  and  that  he  had 
paid  the  deposit,  and  that  he  agreed  to  pay  the  ; 
balance  on  or  before  the  date  mentioned  in  the  i 
conditions  of  sale.    The  memorandum  was  also 
signed  by  the  auctioneer  as  *'  witness.**    The  , 
vendor  refused  to  complete : — Heldy  that  the 
vendor  was   bound  by  the  signature   of   the  I 
auctioneer,  although  merely  purporting  to  sign  I 
'  witness,"  he  having  been  duly  authorized 


to  sell  by  the  vendor. 
Ir.  R.  32— V.C. 


Wallace  v.  Roe,  [1908]  1 


Letting  —  AltematiTe  Written  Qffnr  to  Let 
Property  or  Sell  Part— Aeeeptanee  of  QflSer  to 
Let— SoAdeney.]  —  Where,  after  negotiations 
for  the  letting  of  a  certain  property,  a  letter 
signed  by  the  agent  of  the  owner  and  containing 
an  alternative  offer  to  let  the  property  on  con- 
ditions named  therein,  or  to  sell  part  at  the 
price  therein  stated,  is  sent  to  the  intending  | 
lessee,  and  in  reply  thereto  he  accepts  the  offer  , 
of  the  property,  there  is  evidence  of  a  concluded 
contract  for  letting  sufficient  to  satisfy  the 
Statute  of  Frauds.  Diciutn  of  Lord  Cairns, 
L.O.,  in  Hussey  v.  Payne  (48  L.  J.  Ch.  846, 849 ; 
4  App.  Cas.  311,  317),  followed.  Lever  v. 
KojUr,  70  L.  J.  Ch.  896 ;  [1901]  1  Ch.  643 ;  84 
L.  T.  684 ;  49  W.  R.  606— Byrne,  J. 

Vot  to  be  Perfbrmed  Within  a  Tear.]— 

The  owner  of  a  chattel  agreed  to  let  it  out  on 
hire  for  the  term  of  three  years  at  a  quarterly 
rent: — Held,  that  the  consideration  for  the 
hirer's  promise  was  not  capable  of  being  per- 
formed  within  the  space  of  one  year,  and  that 
therefore  the  contract  viras  within  section  4  of 
the  Statute  of  Frauds.  MiUom  v.  Stafford,  80 
L.  T.  690— C.A. 

Leaee— Agreement  fur  Commenoement  of  Term 
not  Stated.]— In  order  to  satisfy  the  require- 
ments  of  section  4  of  the  Statute  of  Frauds, 
the  written  memorandum  of  a  contract  for  the 
grant  of  a  lease  must,  either  expressly  or  bv 
reasonable  inference,  state  the  time  at  which 
the  term  is  to  conmience.  Humphery  v.  Cony- 
beare,  80  L.  T.  40-  C.A. 

Terms  Embodied  in    Oonsont   Order  — 

Subsequent  Xemorandum  of  Suggested  Altera- 
tions—Alleged Vew  Agreement  Yaryinff  Terms 
of  Order— Parol  Eridenee.]  —  Although  parol 
evidence  is  admissible  to  prove  rescission  of  a 
written  agreement  concerning  land,  such  evi- 
dence cannot  be  given  to  prove  a  subsequent 
agreement  to  vary  the  terms  of  the  written 
agreement.  Vegey  v.  EoBhUigh,  73  L.  J.  Ch. 
422 ;  [1904]  1  Ch.  634  ;  90  L.  T.  663 ;  62  W.  R. 
442— Byrne,  J. 


Where,  therefore,  in  an  action  for  a  declara- 
tion that  a  lease  was  valid  and  had  not  been 
forfeited,  an  order  had  been  made  by  consent 
that  the  defendant  should  grant  the  plaintiff 
a  new  lease  upon  the  terms  set  out  in  the  order, 
and  at  a  subsequent  interview  between  the 
parties  suggested  alterations  in  the  leaee  were 
embodied  in  a  memorandum  signed  by  them, 
the  Court,  holding  that  the  memorandum  was 
not  intended  to  operate  as  an  agreement, 
refused  to  allow  the  plaintiff  to  give  parol 
evidence  of  a  fresh  agreement  alleged  by  him 
to  have  been  made  at  the  interview  for  the 
variation  of  the  terms  of  the  order,  and  directed 
the  order  to  be  carried  out.  Price  v.  Dyer 
(17  Yes.  866)  and  Robimon  v.  Page  (3  Buss. 
114)appUed.    lb. 

Memorandum— PuekaMT  net  Vamed,  but 

Detoribed  as  "  Ton  "—Payment  of  Purohaeo- 
money  admitted  by  Yendor.] — By  an  agreement 
in  writing  signed  by  the  lessor  of  certain 
premises  he  agreed  as  follows :  "  Dear  Sir, — In 
consideration  of  you  having  this  day  paid  me 
the  sum  of  602.,  I  hereby  agree  to  grant  you  or 
your  assigns  a  further  lease  of  24  years  "  of  the 
premises  in  question.  The  agreement  contained 
no  other  description  identifying  the  person  to 
whom  the  further  lease  was  to  be  granted. 
The  then  lessee  of  the  premises  had  in  ^t 
paid  the  60Z.,  and  he  subsequently  assigned  the 
benefit  of  the  agreement.  In  an  action  by  the 
assignee  for  specific  performance  of  the  agree- 
ment, the  lessor  admitted  that  the  assignor 
had  paid  the  60Z.,  but  pleaded  the  Statute  of 
Frauds: — Held,  that  there  was  a  sufficient 
description  of  the  parties  to  satisfy  the  statute. 
Carr  v.  Lynch,  69  L.  J.  Ch.  346 ;  [1900]  1  Ch. 
613 ;  82  L.  T.  881 ;  48  W.  R.  616— FarweU,  J. 

Hiring  Agreement— Oontraet  for  a  Tear  tnm 
Bay  Following— Agreement  not  to  be  Perfiirmad 
Within  a  Tear.]— A  hiring  agreement  for  a  year 
from  the  day  after  that  upon  which  the  agree- 
ment  is  made  is  an  agreement  **not  to  be 
performed  within  the  space  of  one  year  from 
the  making  thereof**  within  section  4  of  the 
Statute  of  Frauds,  and  therefore  it  cannot  be 
enforced  unless  there  is  a  note  or  memorandum 
in  writing  of  it  signed  by  the  party  to  be 
charged.  Bracegirdle  v.  Heald  (1  B.  A  A.  722) 
followed.  Dida  in  Catothome  v.  Cordrey  (13 
C.  B.  (n.s.)  406)  dissented  from.  DoUar  v. 
Parkington,  84  L.  T.  470— Darling,  J. 


Serrioe— Agreement  fur- Time  for  < 
ment  —  Managing  Direetor.]- A  memorandum 
in  writing  of  an  agreement  by  a  company  to 
employ  a  managing  director  for  a  term  of  five 
years  is  not  si^cient  within  the  Statute  of 
Frauds  unless  it  shews  the  date  at  which  the 
service  is  to  begin.  Semble,  it  should  also  contain 
some  definition  of  the  nature  of  the  servioe. 
Alexander's  Timber  Co,,  In  re,  70  L.  J,  Ch. 
767 ;  8  Manson,  392— Wright,  J. 

Agreement  for  a  Tear's  Serrioe— Senrioe  to 

Oommenee  tlio  Day  after  Agreement— Agroemont 
to  be  Performed  witliin  a  Tear— Xemorandum 
in  Writing.]y-A  contract  made  on  one  day  for 
a  year*s  servioe  to  conmienoe  on  the  next  day 
is  not  an  *'  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the 
making  thereof  **  within  the  meaning  of  section 
4  of  the  Statute  of  Frauds.    Dicta  in  Cawihome 
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V.  Cordrey  (82  L.  J.  C.P.  162 ;  18  C.  B.  (N.g.)  I 
406)  and  Britam  y.  Rossiter  (48  L.  J.  Q.B.  862 ; 
11  Q.B.  D.  128)  foUowed.  Smith  v.  Oold  Coast 
and  Ashanti  ExphrerSf  Lim,^  72  L.  J.  K.B.  285 ; 
[1908]  1  K.B.  688 ;  88  L.  T.  442 ;  61  W.  R.  878 
— C.A* 

Xaniage  Oontraot— Seal  Eitote.]— The  prin- 
ciple applied  in  Forster  v.  Hale  (8  Ves.  696; 
5  ib.  808)  and  Dale  y.  BamilUm  (16  L.  J.  Gh. 
126,  897)  to  oontraots  of  partnership  is  also 
applicable  to  a  marriage  contract,  and  the 
defence  of  the  Statute  of  Frauds  will  not  avail. 
De  Nicols,  In  re ;  De  Nicole  v.  Curlier  {No,  2), 
69  L.  J.  Ch.  680;  [1900]  2  Ch.  410;  82  L.  T. 
840 ;  48  W.  R.  602— Kekewich,  J. 

Chuurantee— Indemnity— Oontraet  in Writiajir] 
— The  defendant  verbally  promised  the  plaintiffs 
that  he  would  indorse  bills  for  the  amount  of 
the  debt  if  they  would  not  proceed  to  execution 
on  a  judgment  debt  recovered  against  a  limited 
company  in  the  success  of  which  the  defendant 
was  largely  interested  both  as  a  shareholder 
and  creditor,  but  on  the  property  of  which  the 
defendant  had  no  security: — Held^  that  this 
was  a  promise  to  answer  for  the  debt  of  another 
within  section  4  of  the  Statute  of  Frauds,  which 
required  the  contract  to  be  in  writing.  Harburg 
Indiarubber  Comb  Co,  v.  Martin,  71  L.  J.  K.B. 
529;  [1902]  1K.B.  778;  86L.T.605;  50  W.  R. 
449— C.A. 

Where  the  obligation  to  pay  the  debt  of 
another  is  only  an  incident  of  a  larger  contract, 
the  case  is  an  exception  from  section  4  of  the 
Statute  of  Frauds ;  but  where  the  only  object 
of  the  contract  is  to  obtain  forbearance  from 
the  creditor  in  respect  of  his  debt,  the  motives 
which  led  the  promisor  to  enter  into  the  con- 
tract cannot  enlarge  its  object  or  subject- 
matter  so  as  to  take  the  case  out  of  the 
statute.    Ib, 

Trandnlent  Sepretentation  at  to  Orodit 

of  Another— Writing— Bignatire  by  Party  to  be 
Charged— EeproientatioA  Signed  by  Agent  of 
Company  Inoorporatad  under  Companies  Acta— 
Aotion  againat  Company— "Person."]— A  com- 
pany  incorporated  under  the  Companies  Acts  is 
a  "  person  "  within  the  meaning  of  section  6  of 
the  Statute  of  Frauds  Amendment  Act,  1828, 
and  entitled  to  the  benefit  of  the  enactment. 
Consequently,  such  a  company  is  not  liable 
for  a  fraudulent  representation  as  to  the  credit 
of  another  person  not  signed  by  it,  but  made  by 
its  agent  acting  within  the  scope  of  its  autho- 
rity, although  the  representation  is  in  writing 
signed  by  the  agent  and  is  made  in  the  interest 
of  the  company.  Hirst  v.  West  Riding  Union 
Banking  Co.,  70  L.  J.  K.B.  828 ;  [1901]  2  K.B. 
560 ;  85  L.  T.  8 ;  49  W.  R.  715— O.A. 

ChMds— Momorandnm- Vame  of  Seller  only  on 
Case— Sale  of  Goods  Aet,  1808.] — A  purchaser  of 
goods  signed  a  memorandum  in  a  paper  book, 
in  which  orders  were  generally  put,  slipped  into 
a  leather  cover.  The  name  of  the  seller  did  not 
appear  in  the  memorandum,  but  was  stamped 
upon  the  cover: — Held,  that  this  was  a  suffi- 
cient memorandum  to  satisfy  section  4  of  the 
Sale  of  Goods  Act,  1898.  Jones  v.  Joyner,  82 
L.  T.  768— D. 

Part  Performane^— Sofloieney.]- An  agree- 
ment was   entered   into  between  C.   &  O'S., 


whereby  the  latter  was  to  acquire  certain  pre- 
mises, with  stock-in-trade  and  book  debts,  and 
business  was  to  be  carried  on  in  partnership 
between  them  for  a  period  of  not  less  than 
three  years.  In  pursuance  of  this  agreement 
the  purchase  was  effected  by  0*S.,  with  his  own 
money,  and  thereupon  0.  &  0*S.  entered  into 
possession  under  the  style  of  O'B.  &  Co.  They 
opened  a  bank  account  in  that  name,  and 
carried  on  business  as  partners  for  a  period  of 
seven  months.  The  heads  of  the  agreement 
were  drawn  up,  but  were  never  signed,  and  a 
draft  deed  of  co-partnership  passed  from  one 
to  the  other  during  the  seven  months,  under- 
going  revision  of  its  details.  Finally,  O'S. 
refused  to  execute  this  deed  when  called  upon 
by  C.  to  do  so,  whereupon  C.  instituted  an 
action  at  common  law  for  damages  and  obtained 
a  verdict  for  lOOL  : — Held,  that  the  agreement 
bein^  one  of  which  a  Court  of  equity  would  have 
had  jurisdiction  to  enforce  specific  performance 
the  doctrine  of  part  performance  applied  to 
take  the  case  out  of  the  Statute  of  Frauds,  the 
parol  evidence  upon  which  the  verdict  was 
founded  was  properly  admitted,  and  the  ver- 
dict should  be  upheld.  Crowley  v.  0' Sullivan, 
[1900]  2  Ir.  R.  478— Q.B.  D. 

Payment  of  Inereased  Bent— Part  Por- 

formanoe.]— The  payment  by  a  tenant  in  posses- 
sion  of  rent  at  an  increased  rate  is  sufficient 
part  performance  of  an  alleged  agreement  for  a 
lease  to  take  the  case  out  of  the  operation  of 
the  Statute  of  Frauds.  Nunn  v.  F(Aian  (L.  R. 
1  Ch.  85)  followed.  Miller  and  Aldwarth  v. 
Sharp,  68  L.  J.  Ch.  822 ;  [1899]  1  Ch.  622 ;  80 
L.  T.  77 ;  47  W.  R.  268— Byrne,  J. 

Yerbal  Agreement  to  Bemise— Payment 

of  Bent— Vo  Possession.]— A  contract  to  grant 
a  lease  of  a  furnished  flat  is  a  contract  con- 
cerning an  interest  in  land  within  section  4  of 
the  Statute  of  Frauds,  and  part  payment  of 
rent  is  not,  unless  possession  is  taken  by  the 
tenant,  such  a  part  performance  as  to  take  the 
case  out  of  the  operation  of  the  section.  TJmrsby 
v.  Eccles,  70  L.  J.  Q.B.  91 ;  49  W.  R.  281— 
Bigham,  J. 

Parol    Agreement— VneqniTOcal    Aots— 

Speeiilo  Peiformanee.]— The  defendant  entered 
into  a  parol  agreement  with  the  plaintiff  to  buy 
a  plot  of  land  together  with  a  dwelling-house  to 
be  built  by  the  plaintiff  for  her  at  an  agreed 
price  according  to  a  special  plan  approved  by 
her.  During  the  construction  the  defendant 
frequently  visited  the  premises  and  requested 
certain  alterations  and  additions,  which  were 
carried  out : — Held,  that  the  defendant's  con- 
duct in  visiting  the  works  and  inducing  the 
alterations  was  of  such  an  imequivocal  nature 
as  to  imply  the  existence  of  an  agreement, 
parol  evidence  of  which  was  therefore  admissible, 
and  that  the  alterations  amounted  to  part 
performance  so  as  to  prevent  the  defence  of  the 
Statute  of  Frauds.    Frame  v.  Dawson  (14  Yes. 

'  386)  and  Caton  v.  Caton  (35  L.  J.  Ch.  292,  296 ; 
L.  R.  1  Ch.  137,  148)  applied.    Dickinson  v. 

!  Barrow,  73  L.  J.  Ch.  701 ;  [1904]  2  Ch.  339 ; 
91  L.  T.  161— Kekewich,  J. 

3.   CONSIDBBATION. 

Banker's    Overdraft— Cnstomer's    Aceonnts— 
Prineipal  and  Agent— Substitution  of  One  So- 
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enrity  for  AnotlMr— SpMial  D«iiiag«.]— A  bank's 
customer  instructed  ftn  agent  to  pay  money 
into  the  bank  for  the  purpose  of  meeting 
cheques  drawn  by  the  customer.  The  agent, 
with  the  bank's  consent,  deposited  store  war- 
rants in  place  of  money  as  security.  This  was 
done  without  the  customer's  authority,  but  was 
subsequently  approved  by  him.  The  cheques 
were  in  the  first  instance  dishonoured,  but  were 
paid  on  the  day  following  their  first  presenta- 
tion : — Held,  that  there  was,  within  the  doctrine 
laid  down  in  Currie  v.  Misa  (44  L.  J.  Ex.  94 ; 
L.  R.  10  Ex.  153),  a  consideration  moving  from 
the  customer  to  the  bank  entitling  the  former 
to  substantial  damages.  But  held  also,  that 
evidence  of  special  damage  in  respect  of  loss  of 
custom  and  credit  from  particular  persons  was 
not  admissible.  Fleming  v.  Bank  of  New 
Zealand,  69  L.  J.  P.O.  120;  [1900]  A.C.  677; 
83  L.  T.  1— P.C. 

Undue  Preference— Xleetrie  Lighting.]— An 
electric  lighting  company  were  empowered 
under  their  provisioniJ  orders  (duly  confirmed) 
to  supply  a  district  with  electric  energy.  They 
agreed  to  supply  a  customer  for  five  years  at 
^d.  a  unit  upon  his  taking  the  whole  of  his 
Hupply  from  them.  They  were  supplying 
another  customer  for  two  years  at  id.,  but  he 
was  a  large  consumer,  and  took  his  supply  in 
the  daytime,  which  was  an  advantage  to  the 
company: — Jffeld,  that  the  supply  to  this  cus- 
tomer was  not  an  undue  preference,  and  that, 
consequently,  the  contract  with  the  first-named 
consumer  was  not  wanting  in  consideration. 
Held  also,  that  the  contract  was  authorised  by 
sections  19  and  20  of  the  Electric  Lighting 
Act,  1882,  and  the  provisional  orders  of  the 
company.  Metropolitan  Electric  Supply  Co,  v. 
Oinder,  70  L.  J.  Ch.  862;  [1901]  2  Ch.  799 ;  84 
L.  T.  818;  49  W.  R.  608;  65  J.  P.  619— 
Buckley,  J. 

Agreement  to  Accept  Debt  by  Instahnenti— 
Sabieqnent  Agreement  for  Payment  by  Instal- 
ments after  Death— Bight  to  Claim  Whole  Debt 
—Appropriation  of  Paymentc— Bole  in  dajton's 
Case.] — ^A  deceased  testator  had  been  accustomed 
for  many  years  to  pay  moneys  to  the  defendant, 
who  had  out  of  such  moneys  made  all  necessary 
payments  for  the  deceased ;  and  a  balance  was 
struck  every  quarter,  and  on  such  balance  the 
defendant  allowed  interest  at  10  per  cent,  per 
annum.    By  an  agreement  in  February,  1897, 
in  consideration  of  the  defendant  making  use  of 
certain    moneys   of   the  deceased  and  paying 
interest  for  the  same  at  10  per  cent.,  the  dec^tsed 
agreed  to  accept  262.  every  quarter  in  part  pay- 
ment of  the  principal  that  might  be  due  from 
the  defendant  to  the  deceased ;  and  some  months 
afterwards  another  agreement  was  made  where- 
by the  deceased  agreed  that  in  the  event  of  his 
death  all  his  moneys  in  the  possession  of  the 
defendant  at  the  time  of  his  death  should  be  i 
repaid  in  quarterly  payments  of  26/.,  to  include  j 
principal  and  interest,  until  the  whole  should  be 
paid,  and  that  no  person  should  be  entitled  to  I 
enforce  payment  of  any  larger  sum.    No  instel- 1 
ments  as  such  had  been  paid  by  the  defendant 
under  the  first  agreement,  but  the  defendant  | 
had  continued  to  make  payments  on  the  de- 
ceased's behalf,  as  requested,  out  of  the  moneys  i 
from  time  to  time  paid  to  him  by  the  deceased.  I 
The  deceased  died  some  years  afterwards,  the  I 
defendant  then  having  a  considerable  sum  be-  { 


longing  to  the  deceased.  In  an  action  brought 
by  the  executors  of  the  deceased  to  recover  the 
whole  sum  due  to  the  deceased  at  the  time  of 
his  death, — Held,  giving  judgment  for  the  de- 
fendant, that  there  was  sufficient  consideration 
to  support  both  agreements,  which  were  there- 
fore good,  and  that  under  the  second  agreement 
the  defendant  was  not  bound  on  the  death  of 
the  deceased  to  pay  the  whole  sum  then  due ; 
and,  further,  that,  as  to  the  instalments  alleged 
to  be  due  under  the  first  agreement,  the  pay- 
ments made  by  the  defendant  from  time  to 
time  to  the  deceased  must,  according  to  the 
rule  in  Clayton's  Case,  be  taken  to  have  been 
appropriated  to  and  paid  in  respect  of  these 
instalments,  which  were  therefore  satisfied. 
Egg  V.  Craig,  89  L.  T.  41— Phillimore,  J. 

PortionofOeniideration  Illegal— Tippling  Act!.] 
—The  circumstance  that  portion  of  the  con- 
sideration for  a  mortgage  consists  of  spirituous 
liquors  supplied  upon  credit  contrary  to  the 
provisions  of  the  Tippling  Acts  vitiates  the 
security  only  to  the  extent  of  the  ill^g;al  con- 
sideration. Sheehy  v.  Sheehy,  [1901]  1  Ir.  R. 
239— C.A. 

4.  Pbivity. 

Oorenant  to  Pay  Annuity  to  Third  Party— 
Action  hw  Third  Party  and  Personal  Bopreien- 
tatlTC  of  OoTcnantce— Bight  to  Enforce.]— By 
deed  made  between  A  and  B,  A,  who  carried  on 
business  as  a  dentist,  and  B  his  son,  agreed  to 
become  partners  as  dentists  for  five  years;  a 
valuation  was  to  be  made  of  the  furniture, 
instruments,  (fee.,  the  property  of  A  upon  the 
premises  where  he  carried  on  business ;  in  the 
event  of  a  dissolution  B  was  to  have  the  right 
to  purchase  that  property  at  the  amount  of  the 
valuation  ;  and  in  the  event  of  A's  death  during 
the  continuance  of  the  {lartnership  B  agreed  to 
pay  to  his  brothers  and  sisters  certain  annuities. 
A  died  within  the  five  years,  and  B  exercised 
his  right  of  purchaser  In  an  action  brought  by 
the  executors  of  A  and  B's  brothers  and  sisters, 
against  B  to  enforce  payment  of  the  annuities, 
^Held,  that  the  plaintiffs  were  entitled  to 
maintain  the  action.  Drimmie  v.  Davie*,  [1899] 
1  Ir.  R.  176— C.A. 


5.  Implied  Term. 

Orown  Contract.] — A  contract  to  do  work  for 
the  Grown  not  containing  a  stipulation  that  the 
Crown  shall  give  all  or  any  of  such  work  to  the 
contractor,  is  not  enforceable  against  the  Crown, 
and  no  such  stipulation  can  be  implied.  Reg.  v. 
Demera,  69  L.  J.  P.C.  5 ;  [1900]  A.C  103 ;  81 
L.  T.  796— P.C. 

Intcrcit  on  Tradesmen's  Acconnti— Votiilca- 
tion  that  Same  would  be  Ohargcd— Implied 
Agreement  by  Ooitomor  te  Pay.]— During  a 
period  of  ton  years  a  tradesman  hiad  delivered 
to  a  customer,  since  deceased,  a  yearly  account, 
in  which  it  was  stated  that  interest  would  be 
charged  on  all  sums  due  for  more  than  three 
years.  The  customer  never  objected  to  the 
charge,  and  had  from  time  to  time  made  pay- 
ments on  account  generally  :—Held,  that  there 
was  an  implied  agreement  to  pay  interest. 
Anglesey  (Marquis),  In  re ;  Wilmot  v.  Gardiner, 
70  L.  J.  Ch.  810;  [1901]  2  Ch.  548;  85  L.  T. 
179;  49  W.  R.  708— C.A, 
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Agreement  by  Wholesale  Bealer  to  Pay  Bonos 
to  Betailers  fur  Pixed  Period— Sale  of  Business 
beiiore  End  of  Period — Damages  for  Breaeh.] — 
An  agreement  by  manufacturers  to  distribute 
on  certain  conditions  and  for  a  fixed  period  a 
bonus  among  their  customers  is  not  terminated 
by  the  sale  of  the  business  by  the  manufacturers 
before  the  end  of  the  period,  and  a  customer 
who  has  complied  with  the  conditions  is  en- 
titled to  damages  for  the  breach  of  the  agree- 
ment involved  in  such  sale.  Ogdens,  Lim,  v. 
Nelson,  74  L.  J.  K.B.  433;  [1905]  A.C.  109;  92 
L.  T.  478 ;  63  W.  K.  497 ;  21  T.  L.  R.  359— 
H.L.  (E.) 

Contraet  of  Employment— Oontraet  with  Part- 
ners—Bissolntion  of  Partnership— Liability  of 
Partners.]— The  plaintiffs  entered  into  a  contract 
with  the  defendants,  who  carried  on  business  in 
partnership,  whereby  the  latter  were  appointed 
sole  buying  agents  for  the  plaintiffs  for  a  certain 
district  in  England,  the  intention  being  that 
the  whole  district  should  be  represented  by  the 
defendants  for  a  period  of  five  years.  The 
plaintiffs  agreed  that  the  defendants  should 
retain  the  agency  so  long  as  they  met  thoir 
engagements  and  kept  strictly  to  the  terms  of 
the  engagement  for  a  period  of  five  years,  and  ' 
in  consideration  the  defendants  agreed  to  act  | 
as  buying  agents  for  the  district  on  the  terms 
stated  in  the  agreement,  and  to  accept  delivery  ' 
and  pay  for  a  minimum  quantity  of  the  plain-  | 
tiffs*  products  during  eacn  year  of  the  term.  | 
The  defendants  had  the  option  of  renewing  the  i 
agreement  at  its  termination.  During  the  five 
years  the  defendants  dissolved  partnership,  and 
the  plaintiffs  sued  for  damages  for  breaches  of 
the  contract  conmiitted  after  the  dissolution  : — 
Held,  that  there  was  no  implied  term  in  the 
contract  that  the  defendants  would  not  dissolve 
partnership  during  the  term  and  thus  disable 
themselves  from  carrying  out  the  contract,  and 
that  therefore  the  defendants  were  not  liable. 
Ogdens,  Lim,  v.  Nelson  (73  L.  J.  K.B.  865; 
[1904]  2  K.B.  410)  distinguished.  Bovine,  Lim. 
V.  Dent  and  Wilkinson,  21  T.  L.  R.  82— Ken- 
nedy, J. 

Agreement  to   do   Work   as   might  be 

Beqoired- Implied  Obligation  to  Provide  Em- 
ployment.]— In  an  agreement  between  a  con- 
tractor and  a  mimicipal  corporation,  whereby 
the  contractor  agreed  to  supply  horses,  carts,  ! 
&c.,  as  might  be  required,  for  the  scavenging  of  , 
a  certain  district  for  one  year  at  certain  agreed 
rates,  the  Court,  upon  consideration  of  all  the 
terms  of  the  contract,  held  that  no  term  could 
be  implied  imposing  on  the  corporation  the 
duty  of  giving  employment  to  the  contractor  so 
as  to  enable  him  to  earn  payment  under  the 
contract.  Moon  v.  Camherwell  Borough  Council, 
89  L.  T.  596;  68  J.'P.  67 ;  2  L,  G.  R.  309;  20 
T.  L.  R.  43— C.A. 

Contraet  not  to  Biidharge  Workman  with- 
out Twenty-eight  Days'  Hotioe— Obligation  of 
Employer  to  Pind  Work  np  to  Expiration  of 
Votioe— Inability  to  Carry  on  Business  at  a 
Profit.] — ^The  plaintiff  was  a  roUerman  in  the 
employ  of  the  defendants  at  their  tinplate 
works,  under  a  contract  which  embodied  cer- 
tain printed  rules  applicable  to  all  the  workmen 
in  the  works.  One  rule  was  that  no  person 
regularly  employed  should  quit  or  be  discharged 

VOL.  L 


from  the  works  "  \vithout  giving  or  receiving 
28  days'  notice  in  writing.**  The  defendants, 
being  imable  to  carry  on  the  business  at  a  profit, 
closed  their  works,  and  gave  the  plaintiff  notice 
in  accordance  with  the  above  rule.  In  an  action 
brought  by  the  plaintiff  to  recover  damages  from 
the  defendants  for  failing  to  provide  hun  with 
work  during  the  period  covered  by  the  notice, — 
Held,  that  the  contract  raised  an  implication 
that  the  defendants  would  provide  a  reasonable 
amount  of  work  for  the  plaintiff  up  to  the  ex- 
piration of  the  notice,  and  that  such  implication 
was  not  affected  by  the  fact  that  the  defendants 
were  unable  to  carry  on  their  business  at  a 
profit.  Devondld  v.  Rosser,  76  L.  J.  K.B.  688  ; 
[1906]  2  K.B.  728 ;  95  L.  T.  232 ;  22  T.  L.  R. 
682— C.A. 

Pailore  of  Oljeet— Xoney  Payptble  before  Per- 
formanoe  beeama  Impossible— Big:ht  to  Betain  Part 
Payment  made  Prior  to  Impossibility  of  Perform- 
anoe—Bight  to  Sue  for  Balance.]— The  plaintiff 
agreed  to  let  to  the  defendant  a  room  for  the 
purpose  of  viewing  the  procession  which  was  to 
have  taken  place  on  the  occasion  of  the  Eling's 
Coronation,  but  which  became  impossible  owing 
to  the  King's  illness.  The  price  for  the  use  of 
the  room  was  payable  prior  to  the  date  when 
the  procession  became  impossible,  and  a  part  of 
the  price  was  paid  accordingly.  The  procession 
having  subsequently  become  impossible,  the 
plaintiff  sued  the  defendant  to  recover  the 
money  paid  on  account  of  the  price,  and  the 
defendant  counterclaimed  for  the  balance  of 
the  price : — Held,  that  the  defendant  was  en- 
titled not  only  to  retain  the  money  paid  on 
account,  but  to  recover  the  balance,  the  right 
to  which  had  by  the  contract  accrued  prior  to 
the  date  when  tbe  contract  became  impossible 
of  performance.  Chandler  v.  Webster,  73  L.  J. 
K.B.  401 ;  [1904J  1  K.B.  493 ;  90  L.  T.  217  ;  52 
W.  R.  290 ;  20  T.  L.  R.  222— C.A. 

Payment  made  **on  aoconnt  of"  Contraet 

— Express  Provision  in  Event  of  Performanoe 
beooxning  Impossible — Coronation  Prooession.] — 

The  plaintiff,  a  refreshment  contractor,  agreed 
vfith  the  defendants,  who  were  acting  on  behalf 
of  the  Navy  League,  to  supply  refreshments  on 
a  steamer  engaged  for  the  purpose  of  taking 
members  of  the  society  to  the  Naval  Review  on 
the  occasion  of  the  King's  Coronation.  By  the 
terms  of  the  contract  a  sum  of  dOOL  was  to  be 
paid  to  the  plaintiff  "  on  account  of  the  refresh- 
ments "  on  a  day  previous  to  the  review  day ; 
and  the  contract  contained  a  stipulation  that, 
in  the  event  of  the  cancellation  of  the  review 
before  any  expense  was  incurred  by  the  con- 
tractor, there  should  be  no  liability  on  the  part 
of  the  defendants.  The  plaintiff  expended  a 
small  sum  on  extra  knives,  forks,  and  crockery 
for  the  purposes  of  the  contract,  but  nothing 
on  refresnments.  A  cheque  for  300Z.  was  sent 
by  tbe  defendants  to  the  plaintiff  in  accordance 
with  the  contract.  On  the  next  day,  owing  to 
the  illness  of  the  King,  the  review  was  counter- 
manded. The  cheque  not  having  been  pre- 
sented by  the  plaintiff,  payment  of  it  was 
stopped  bv  the  defendants: — Held,  in  the 
action  on  the  cheque,  that  the  plaintiff  was  not 
entitled  to  recover,  the  true  construction  of  the 
contract  being  that,  in  the  event  of  the  can- 
cellation of  the  review,  the  defendants  should 
only  be  liable  to  reimburse  the  plaintiff  for  any 
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expense  already  incurred  by  him.  Elliott  v. 
Crutchley,  73  L.  J.  K.B.  406;  [1904J  1  K.B. 
666;  90L.T.  497;  62  W.  R.  499;  20  T.  L.  R. 
286--0.A. 


would  be  the  same  as  if  it  had  been  actually 
paid,  and  could  be  recovered  by  action.  Blakeley 
V.  Muller;  Hobson  v.  Pattenden,  88  L.  T.  90; 
67  J.  P.  61— D. 


of  Otmtraot  —  Determina- 
tion  of  Oontraet  —  Idoenee  to  Vm  Booms  on 
Boato  of  Public  Proootfion— Failure  of  Prooei- 
tion  to  Tako  Plaoo.]— Plaintiff  was  the  owner 
of  a  flat  on  the  proclaimed  route  of  the  pro- 
cessions announced  to  take  place  on  June  26 
and  27, 1902,  on  the  occasion  of  the  Coronation  plaintiff 
of  King  Edward  7.  The  defendant  saw  an 
announcement  on  the  premises  that  windows 


Oontraot  to  take  Boom  to  View  Prooetnoa 

—Purpose  Ineorporatod  into  Oontraet — ^Postpone- 
mont  of  Procession— Impossibility  of  Perliormanoe 
at  Time  of  Xaking  Oontraet— Amended  Oontraot 
fur  Postponed  Procession— Bight  to  Beoover  Back 
Honey  Paid  for  Boom.]— On  Jime  24,  1902,  the 
agreed  to  take  and  the  defendant 
agreed  to  let  to  the  plaintiff  a  room  for  the 
purpose  of  viewing  the  Coronation  Procession  on 


were  to  be  let  there  to  view  the  processions.    He  '  J^«  27,  upon  the  condition  (amongst  others) 


had  an  interview  with  the  housekeeper  on  the 
subject,  and  agreed  to  take  the  flat  for  the  two  , 
days  for  76^.,  and  to  pay  a  deposit  of  251,    This  j 
was  oonflrmed  by  two   letters  which   passed  i 
between  him  and  the  plaintiff's  solicitor,  in 
which  it  was  expressed  that  he  was  to  have  ' 
**  the  entire  use  of  these  rooms  during  the  days 
(not  the  nights)  of  the  26th  and  27th  June." 
He  paid  his  deposit,  and  agreed  to  pay  the 
balance  of  601.  on  June  24.     The  processions 
not  taking  place  owing  to  the  illness  of  the  King, 
the  def endimt  declined  to  carry  out  the  contract : 
— Beld,  that  the  agreement  was  a  licence  to  use 
the  rooms  for  a  particular  purpose,  and  no  other, 
and  the  taking  place  of  the  processions  on  the 
proclaimed  days  along  the  proclaimed  route  was 
regarded  by  both  parties  as  the  foundation  of 
the  contract,  and,  as  they  failed  to  take  place, 
the  defendant  was  not  bound  to  carry  out  the 
contract.    The  principle  of  Taylor  v.  Caldwell 
(82  L.  J.  Q.B.  164;   8  B.  &  S.  826)    appUed. 
KreU  V.  Henry,  72  L.  J.  K.B.  794 ;  [1903]  2  K.B. 
740 ;  89  L.  T.  828 ;  62  W.  R.  246— C.A. 


Each  case  of  this  kind  must  be  judged  by  its 
own  circumstances,  and  the  questions  to  be 
asked  are — First,  what,  having  regard  to  all  the 
circumstances,  was  the  foundation  of  the  con- 
tract? secondly,  was  the  performance  of  the 
contract  prevented?  and  thirdly,  was  the  event 
which  prevented  it  of  such  a  character  that  it 
could  not  reasonably  be  said  to  have  been  in 
the  contemplation  of  the  parties  at  the  date  of 
the  contract  ?  Parol  evidence  is  admissible  to 
shew  what  is  the  subject-matter  of  the  contract, 
and  if  the  last  two  questions  are  answered  in 
the  afi&rmative  both  parties  are  discharged  from 
further  performance  of  the  contract.    lb. 

Bight  to  BoooTor  Back  Koney.]— Tickets 

having  been  purchased  for  seats  to  view  the 
Coronation  Procession  on  Jime  27,  the  money 
was  paid  over  to  the  vendors.  The  Coronation 
Procession  did  not  take  place  on  June  27,  owing 
to  the  illness  of  the  King,  and  was  abandoned. 
In  actions  by  the  purchasers  to  recover  back  the 
money  bo  paid  to  the  vendors,— He^,  that  the 
money  could  not  be  recovered  back.  Where 
money  has  been  paid  under  a  contract,  the 
further  performance  of  which  has  become  im- 
possible owing  to  the  non-existence  of  the 
subject-matter  of  the  contract,  the  contract  is 
not  rescinded  a6  iniHo,  but  both  parties  are 
excused  from  any  further  performance  imder 
the  oontraot.  Per  Channell,  J.— If  the  money 
had  been  payable  by  the  contract  on  some  day 
subsequent  to  the  abandonment  of  the  proces- 
sion, it  could  not  have  been  recovered.  If  the 
money  was  payable  prior  to  the  abandonment  it 


that  the  room  should  be  used  by  the  plaintiff 
only  for  the  purpose  of  viewing  the  procession 
on  that  day,  and  the  plaintiff  agreed  to  take  the 
room  upon  those  terms  and  conditions  for  the 
purpose  and  period  specified,  and  be  then  paid 
his  money  for  the  letting  of  the  room.     There 
was  no  provision  in  the  contract  for  the  return 
of  the  money  if  the  procession  did  not  take  place. 
Immediately  afterwards  the  plaintiff  saw  an 
annoimcement  in  a  newspaper  that  the  proces- 
sion had  been  postponed,  and  he  then  went  back 
to  the  defendant  and  showed  him  the  announce- 
ment.   The  defendant  replied  that  the  postpone- 
ment was   only   for  a  day  or    two,   and  the 
defendant  then  at  the  plaintiff's  request  wrote 
and  signed  under  the  conditions  a  note  that  if 
the  procession  should  be  postponed  the  plaintiff 
was  to  have  the  use  of  the  room  on  the  same 
conditions  as  arranged  for  June  27.      At  the 
time  the  contract  was  made  the  condition  of  the 
King  had  been  ascertained  to  be  such  as  to  make 
the  procession  impossible,  and  the  procession 
was  ultimately  abandoned.    In  an  action  by  the 
plaintiff  to  recover  back  the  money  paid  b^  hJm 
for  the  room,— fleW,  as  to  the  contract  m  its 
original  form,  that  as  the  purpose  for  which  the 
contract  was  made — namely,  the  viewing  of  the 
procession — was  incorporated  into  and  became 
part  of  the  contract  and  the  substance  of  it,  the 
contract  must  be  taken  as  subject  to  the  implied 
condition  tiiat  if  the  intention  to  hold  the  pro- 
cession were  abandoned  neither  party  should 
be  bound  by  the  contract,  and  consequently,  as 
the  purpose  was,  at  the  time  the  contract  was 
made,  impossible  of  performance,  the  contract 
was  inoperative,  and  the  plaintiff  upon  that 
ground  would  have  been  entitled  to  recover  back 
the  money  paid  by  him,  if  no  subsequent  arrange- 
ment had  been  made.     But  held,  further,  that 
the  effect  of  the  subsequent  arrangement  was  to 
make  a  new  contract  between  the  parties  in 
respect  of  a  postponed  procession  into  which 
no  such  implied  condition  could  be  imported, 
and  as  this  postponed  procession  was  not  im- 
possible at  the  time  the  arrangement  was  made, 
the  money  must  remain  in  the  hands  of  the 
receiver,  and  the  plaintiff  was  not  entitled  to 
recover  it  back.    Clarke  v.  Lindsay,  88  L.  T. 
198— D. 

Oharter  of  Ship   for  Hayal   Beview— 

Oljeet  of  Yoyage^Postponement  of  Beyiew-}-- 
The  defendant  hired  a  passenger  steam  vessel 
from  the  plaintiff  company  under  an  agreement 
by  the  terms  of  which  the  ship  was  to  "  be  at 
the  defendant's  disposal ...  on  June  28  .  •  •,  ^ 
take  out  a  party  for  the  purposes  of  viewing 
the  Naval  Review  and  for  a  day's  cruise  round 
the  fleet ;  also  on  Jvme  29  for  similar  purposes. 
.  .  .  Price  260/.,  payable  60/.  down;  balance 
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before  ship  leaves  Heme  Bay."  Owing  to  the 
postjponement  of  the  review  the  defendant  re- 
pudiated the  contract  as  no  longer  binding :  — 
Heldf  that  the  objects  with  which  the  defen- 
dant hired  the  ship  concerned  the  hirer  alone 
and  not  the  shipowner,  and  that  the  happen- 
ing of  the  review  did  not  form  the  foundation 
of  the  contract  between  the  parties  within  the 
doctrine  of  Taylor  v.  Caldmll  (82  L.  J.  Q.B.  64 ; 
3  B.  &  S.  826) ;  that  there  had  been  no  total 
failure  of  consideration,  and  that  the  defendant 
was  liable  to  the  plaintiff  company  for  breach  of 
contract.  Heme  Bay  Steamboat  Co,  v.  Button^ 
72  L.  J.  K.B.  879;  [1903]  2  K.B.  683;  89  L.  T. 
d22;  62  W.  R.  183;  9  Asp.  M.C.  472-C.A. 

The  plaintiffs  hired  a  steamer  from  the 

defendants  for  the  term  of  three  days  from  the 
hour  she  was  placed  at  the  charterers*  disposal 
on  the  day  preceding  that  of  the  Coronation 
Naval  Review  to  be  held  at  Spithead  in  June 
or  July,  1902.  By  the  charterparty  the  sum  of 
1,500L  was  payable  as  the  hire  of  the  vessel,  of 
which  sum  250Z.  was  to  be  paid  on  signing  the 
charterparty,  and  the  balance  of  1,250Z.  ten 
days  before  the  date  fixed  for  the  review.  After 
these  amounts  had  been  paid,  an  announce- 
ment was  made  that  the  review  would  be  post- 
poned owing  to  the  King's  illness,  and  it  was 
not  in  fact  held  till  August,  1902.  On  such  an- 
nouncement being  made,  the  plaintiffs  notified 
the  defendants  that  they  would  not  require  the 
vessel,  which,  accordingly,  was  not  placed  at 
their  disposal : — Held^  that  the  plaintiffs  were 
not  entitled  to  recover  back  the  amount  paid  by 
them.  Blakeley  v.  Muller  (88  L.  T.  90)  approved. 
Civil  Service  Co-operative  Society  v.  General 
Steam  Navigation  Co.,  72  L.  J.  K.B.  933 ;  [1908] 
2  K.B.  766 ;  89  L.  T.  429  ;  62  W.  R.  181 ;  9  Asp. 
M.C.  477 ;  20  T.  L.  R.  10— C.A. 

FaymexLt  for  Befreshments  in  Advance— 

Cheque  given  in  Part  Payment — OaneeUation  of 
Beview— Payment  of  Cheque  Stopped— Bight  of 
Action  on  Cheqne.]— The  plaintiff  agreed  with 
the  defendants,  who  were  acting  on  behalf  of 
the  Navy  League,  to  do  the  catering  for  a  steamer 
hired  by  the  Navy  League  for  the  Naval  Review 
to  be  held  in  connection  with  the  Coronation  of 
his  Majesty  King  Edward  7,  2001,  being  payable 
to  the  plaintiff  on  account  on  the  Monday  pre- 
vious to  the  review  day,  and  in  the  event  of  the 
review  being  cancelled  before  any  expense  was 
incurred  by  the  plaintiff  there  was  to  be  no 
liability  on  the  part  of  the  defendants.  The 
plaintiff  incurred  some  expense  in  the  purchase 
of  knives,  &c.,  but  none  on  account  of  refresh- 
ments. The  cheque  was  sent  to  the  plaintiff 
on  the  day  fixed  by  the  agreement,  and  on  the 
next  day  the  arrangements  for  the  review  were 
cancelled  owing  to  the  illness  of  the  King. 
Subsequently,  the  plaintiff  not  having  cashed 
the  cheque,  the  defendants  stopped  it.  In  an 
action  by  the  plaintiff  upon  the  cheque, — Held, 
that  he  was  not  entitled  to  recover,  upon  the 
ground  that  by  the  stoppage  of  the  cheque  the 
plaintiff  was  remitted  to  his  original  right  of 
action  on  the  consideration  for  the  cheque,  and 
that,  the  performance  of  the  contract  having 
become  impossible  without  fault  on  either  side, 
both  parties  were  excused  from  further  perform- 
ance of  it.  Elliott  V.  Crutchley,  72  L.  J.  K.B. 
927 ;  [1903]  2  K.B.  476 ;  89  L.  T.  417— Ridley,  J. 
And  see  Impossibility  op  Pbbfobmancb,  infra. 


6.  Personal  Contract. 


AiBignabUity— Contract  to  Supply  Goods— Sale 
of  Bosiness  to  Limited  Company.]— The  defendant 
agreed  with  K.,  one  of  the  plaintiffs,  a  cake 
manufacturer,  to  supply  him  for  a  period  of 
one  year  with  all  the  eggs  "he  shall  require 
for  manufacturing  purposes."  They  were  to  be 
supplied  to  three  named  places  of  business,  one 
of  which  was  at  Martineau  Road,  Holloway. 
Payment  was  to  be  by  two-month  bills  drawn 
on  K.,  and  the  latter  undertook  not  to  purchase 
elsewhere.  Subsequently  K.  sold  the  business, 
including  the  benefit  of  the  above  contract,  to  a 
limited  companv,  the  other  plaintiff,  which  also 
took  over  another  business  at  Brewery  Road, 
with  which  the  Martineau  Road  business  had 
been  amalgamated.  K.  was  manager  to  the 
company,  of  which  he  held  practically  the 
whole  of  the  ordinary  share  capital.  The  defen- 
dant refused  to  continue  to  supply  either  plain- 
tiff under  the  above  contract  after  the  sale  to 
the  company : — Held,  that  he  was  not  boimd  to 
supply  the  Brewery  Road  business,  as  the  ]Mar- 
tineau  Road  business,  which  it  had  absorbed, 
and  in  respect  of  which  the  obligation  originally 
existed,  had  ceased  to  exist.  And  held,  further, 
that  the  benefit  of  the  contract,  as  it  was  a 
personal  contract,  could  not  be  assigned.  Tol- 
hurst  V.  Associated  Portland  Cement  Manufac- 
turers (72  L.  J.  K.B.  834 ;  [1903]  A.C.  414)  dis- 
tinguished. JTetrop  V.  Baerselman,  75  L.  J.  K.B. 
873  ;  [1906]  2  K.B.  604— C.A. 

Personal  Services  —  Whether  Contract  Be- 
scinded  —  Temporary  Incapacity  —  Jockey  — 
**  Failnre  to  proonre  Ucence."]— On  October  28, 
1899,  by  an  agreement  the  defendant  was  to 
have  the  first  claim  on  the  services  of  the 
plaintiff  as  a  jockey  for  the  flat-racing  seasons 
1900, 1901,  and  1902,  and  in  case  the  plaintiff 
should  die  **or  shall  fail  to  procure  a  licence 
during  the  said  term  this  agreement  shall  bo  at 
an  end."  On  November  14, 1901,  the  plaintiff 
was  severely  injured  in  an  accident  while  riding. 
On  March  17  the  fiat-racing  season  commenced 
for  1902.  The  plaintiff  having  in  due  course 
applied  for  his  licence,  the  stewards  suggested 
that  he  should  apply  when  he  was  sufl&ciently 
recovered  so  as  to  be  able  to  ride.  On  April  14, 
1902,  he  applied  again  and  received  his  licence 
a  few  days  before  he  was  fit  to  ride,  and  rode 
his  first  race  on  May  14: — Heldf  that  the 
incapacity  from  the  efiects  of  the  accident  to 
ride  for  the  period  from  March  13  to  May  14 
did  not  involve  such  a  failure  of  consideration 
and  such  destruction  of  the  substance  of  the 
agreement  as  to  bring  the  agreement  to  an  end, 
and  held,  further,  that  the  plaintifi  had  not 
*'  failed  to  procure  a  licence."  Loates  v.  Maple, 
88  L.  T.  288— Wright,  J. 

Xnslc  Hall— Engagement  of  Tnmpe— Death 
of  One  Xember  of  Tronpe — ^Bight  to  Terminate 
Contract.]  —  By  a  contract  between  the  pro- 
prietors of  a  music  hall  and  a  troupe  consist- 
ing of  three  brothers,  called  the  Hsunrey  Boys, 
the  former  engaged  the  latter  to  perform  for 
a  week  at  the  music  hall.  The  contract  was 
signed  "Harvey  Boys"  by  one  of  the  troupe. 
The  two  elder  brothers  shared  the  profits  of  the 
troupe,  and  paid  their  younger  brother  a  salary. 
One  of  the  elder  brothers  died  before  the  time 
for  the  performance  arrived,  and  the  surviving 
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elder  brother  engftged  another  person  to  take 
his  brother*s  place,  he  himself  taking  the  profits 
and  paying  the  two  others  salaries.  The  pro- 
prietors of  the  mnsio  hall  cancelled  the  con- 
tract on  account  of  the  death  of  one  of  the 
members  of  the  troupe.  In  an  action  by  the 
three  members  of  the  troupe  to  recover  damages 
for  breach  of  contract,— HcW,  that  the  con- 
tract was  made  with  the  three  original  persons 
who  composed  the  troupe,  and  that  the  present 
members  were  not  entitled  to  sue  upon  it. 
Harvey  v.  TivoUt  Manchester^  Lim,^  23  T.  L.  R. 
692— D. 


7.  Impossibility  op  Performance. 

Oonditioii  Preeedent. — Where  a  person  by  a 
contract  takes  upon  himself  the  responsibility 
that  certain  events  shall  take  place,  or  to  pay 
damages  if  from  any  cause  he  is  prevented  from 
carrying  out  the  contract,  the  fact  that  the  con- 
tract becomes  impossible  of  performance  does 
not  excuse  such  party  for  non-performance  of 
the  contract.  Ashmore  v.  Cox,  68  L.  J.  Q.B.  72  ; 
[1899]  1  Q.B.  436— Lord  RusseU  of  KiUowen, 
C.J. 

Bepndiation  of   Ck>XLtraet— Measure   of 

Bamages.] — Where  in  a  contract  for  the  sale  of 
an  intended  shipment  of  a  commodity  at  a 
named  price  it  is  stipulated  that  shipment  is  to 
be  made  *'  by  sailer  or  sailers  *'  between  named 
dates,  the  stipulation  as  to  '*  sailer  or  sailers," 
and  also  that  as  to  the  named  days,  are  condi- 
tions precedent  of  the  contract.  Therefore  a 
declaration  against  the  contract  of  a  shipment 
by  steamer,  and  not  between  the  named  dates, 
of  the  commodity,  of  the  character  and  quality 
which  would  have  satisfied  the  contract,  is  not 
a  declaration  which  conforms  to  the  terms  of 
the  contract.  In  such  a  contract  there  is  no 
implied  condition  that  it  shall  be  possible  to 
ship  between  the  named  dates  by  "sailer  or 
sailers,"  nor  will  an  express  condition  that 
**  should  the  goods  or  any  portion  thereof  not 
arrive  ....  from  loss  or  other  unavoidable 
cause,  this  contract  to  be  void  for  such  portion," 
excuse  the  failure  to  ship  by  "  sailer  or  sailers  " 
between  the  named  dates,  masmuch  as,  having 
regard  to  the  terms  of  the  contract,  the  con- 
dition applies  only  to  goods  in  fact  shipped. 
The  true  measure  of  damages  on  the  facts  in 
this  case  for  a  breach  of  the  contract  by  failure 
to  ship  in  the  manner  and  between  the  dates 
specified  therein  is  the  difference  between  the 
contract  price  and  market  price  at  the  date 
when  it  is  notified  that  no  declaration  other 
than  the  bad  one  can  be  made — that  is,  the  date 
of  repudiation  of  the  contract.    lb. 

Sale  of  Cargo  to  bo  Shipped  on  Spoeifled 
Ship — Ship  Unable  to  Load  through  Stranding — 
Impliod  €k>ndition  that  Ship  ihonld  Exist  as  a 
Oargo-oarrying  Yossel.]— A  contract  for  the  sale 
of  a  cargo  to  be  shipped  by  a  specified  steamer 
at  a  specified  time  and  place  contained  a  clause 
expressly  providing  for  its  cancellation  in  case 
of  prohibition  of  export,  blockade,  or  hostili- 
ties preventing  shipment  i—HfZd  (Vaughan 
Williams,  L.J.,  dissenting),  that  the  contract 
was  subject  to  the  implied  condition  that  the 
steamer  should  at  the  specified  time  be  in  exist- 
ence as  a  cargo-carrying  vessel.  The  principle 
of  Taylor  v.  CaldweU  (82  L.  J.  Q.B.  164 ;  8  B. 


&  S.  826)  applied.  Nickoll  <t  Knight  v.  Ashton, 
Eldridge  d  Co.,  70  L.  J.  K.B.  600;  [1901]  2 
K.B.  126 ;  84  L.  T.  804 ;  49  W.  R.  613 ;  6  Com. 
Cas.  160 ;  9  Asp.  M.C.  209— C.A. 

Conditional  Cesser  of  LUMUty- Bight  to 
Seoover.] — The  appellant  offered  to  supply  a 
steamship  and  refreshment  for  passengers 
desirous  of  seeing  the  Naval  Review  on  the 
occasion  of  the  King's  Coronation.  The  re- 
spondents accepted  the  terms  subject  to  the 
stipulation  that  there  should  be  no  liability 
attaching  to  them  if  the  review  should  be  can- 
celled before  any  expense  was  incurred  by  the 
caterer.  A  cheque  was  sent  in  part  payment  by 
the  respondents,  but  on  the  announcement  of 
the  King's  illness  and  the  consequent  postpone- 
ment of  the  Coronation,  the  respondents  stopped 
the  cheque.  The  appellant  brought  an  action 
on  the  cheque : — Ueldf  that  the  appellant  was 
not  entitled  to  recover  on  the  cheque  and  that 
the  respondents  were  only  liable  for  the  actual 
expenses  incurred  by  the  appellant.  EUiott 
V.  Crutchley,  76  L.  J.  K.B.  147;  [1906]  A.C.  7; 
94  L.  T.  6;  64  W.  R.  349;  22  T.  L.  R.  83— 
H.L.  (E.) 

Vailore  of  Crop.] — The  defendants,  who  were 
market  gardeners,  entered  into  a  contract  to 
supply  the  plaintiffs  with  a  quantity  of  gherkins. 
In  reply  to  the  plaintiffs  the  'defendants  wrote, 
**  We  could  offer  you  in  green  probablv  about 
fifty  hogsheads,  and  say  160  hogsheads  lai^  at 
the  same  price  as  last  year."  The  defendants 
subsequently  wrote,  "  We  accept  your  offer  .  .  . 
for  fifty  hogsheads  crooked  green  at  808.  per 
hogshead;  160  hogsheads  large  green  ftt  2l8, 
per  hogshead;  160  to  200  hogsheads  second 
flower  at  27«.  as  required;  terms  as  usual." 
Owing  to  the  weather,  and  through  no  fault  or 
negligence  of  the  defendants,  the  crop  of 
gherkins  was  a  failure.  An  action  having  been 
brought  for  damages  for  breach  of  contract, — 
Held,  that  the  contract  was  for  a  specific 
quantity  of  a  parlicular  kind  of  goods,  and  did 
not  refer  to  gherkins  only  grown  on  the  defen- 
dants' land,  and  that  the  defendants  were  liable 
for  the  failure  to  deliver.  Hayward  v.  Daniel, 
91  L.  T.  319— Bigham,  J.    And  see  col.  614. 

8.  Fraudulent  Representation. 

Clause  Disclaiming  Bosponsibility  fur  Bepre- 
sentations  Hade— Questions  for  the  Jury.]— A 

clause  in  the  contract  by  which  the  employer 
disclaims  responsibility  for  the  accuracy  of  the 
statements  and  information  with  which  he 
supplies  the  contractor,  and  as  to  which  the 
contractor  is  to  satisfy  himself,  does  not  confer 
exemption  on  the  employer  for  statements 
fraudulently  or  recklessly  made  by  the  employer 
or  his  agent.  Whatever  be  the  form  of  the 
contract,  the  party  who  makes  an  allegation 
of  fraud  is  entitled  to  have  the  question  sub* 
mitted  to  a  jury.  Pearson  v,  Dublin  Corpora- 
tion, 11  L.  J.  P.C.  1 ;  [1907]  A.C.  861— H.L. 
(Ir.)  And  see  Fbaud  and  Miskefbesentation, 
col.  873. 

9.  Mistake. 

Polioy  of  Assnranoo— Common  Xistake— Death 
of  Assured  before  Completion.]— A  contract  for 
the  sale  of  a  life  policy  will  be  set  aside  by  the 
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Court  where  it  was  entered  into  on  the  basis  of 
a  common  belief  by  the  vendor  and  purchaser 
that  the  assured  was  alive,  though  he  was  in 
fact  dead.  Such  a  contract  may  be  rescinded 
even  after  it  has  been  completed  by  assignment 
of  the  policy  to  the  purchaser.  Scott  v.  Coul- 
son,  72  L.  J.  Ch.  600;  [1903]  2  Ch.  249;  88 
L.  T.  663— C.A.  Affirming,  61  W.  R.  894— 
Kekewich,  J. 

Tender— Bight  to  Withdraw  Tender.]  — The 
plaintifEs  advertised  for  tenders  for  the  supply 
of  coal  for  one  year.    The  defendants  tendered  j 
in  the  form  prescribed  by  the  Local  Govern-  ' 
ment  Board,  and  their  tender  was  duly  accepted,  ' 
and  the  defendants  were  notified  thereof.  Some  | 
days  later  the  defendants  purported  to  with- 
draw their  tender  on  the  groimd  that  they  had 
made  a  mistake,  and  they  refused  to  supply  the  ' 
coals  at  the  price  stated  in  the  tender.    The 
plaintiffs    thereupon    bought    elsewhere    and 
claimed  the  extra  cost  from  the  defendants : — 
Heldf  that  the  defendants  were  liable,  as  by  the 
tender  and  acceptance  there  was  a  complete 
contract,  there  being  no  evidence  of  malajides 
on  the  part  of  the  plaintifis.    Islington  Union 
v.  Brentnall,  71  J.  P.  407 ;  5  L.  G.  R.  1219- 
Grantham,  J. 

Xemorandum  of  Contraot — Anotioneer's  Au- 
thority to  Biffn— Error  in  Bate  of  Contract — 
Erro^  in  Conditions  of  Sale— Bidding  for  Bifi^rent 
Property.] — The  appellant,  on  November  18, 
attended  an  auction  with  the  intention  of  bid- 
ding for  la  property  forming  lot  2,  but,  entirely 
by  his  own  blunder,  bid  for  lot  1,  which  was 
knocked  down  to  him.  On  discovering  his 
mistake  ho  refused  to  sign  the  contract,  which 
the  auctioneer  thereupon  signed  for  him.  The 
sale  of  lot  1  had  been  originally  fixed  for 
October  17,  and  the  particulars  and  conditions 
of  sale  and  contract  had  been  prepared  for  that 
date.  The  date  October  17  had  been  corrected 
to  November  18  on  the  particulars,  but  not  in 
the  conditions  or  contract: — Held,  that  the 
auctioneer  had  no  authority  to  sign  the  con- 
tract for  sale  bearing  the  wrong  date,  and  that 
there  was  therefore  no  sufficient  memorandum 
in  writing  of  the  contract  made  on  November 
18  to  satisfy  the  Statute  of  Frauds.  Qucere, 
whether  under  the  circumstances  there  was 
any  consensus  ad  idem  between  the  parties. 
Van  Praagh  v.  Everidge,  72  L.  J.  Ch.  260; 
[1903J  1  Ch.  434 ;  88  L.  T.  249 ;  51  W.  R.  357— 
C.A. 

Auditor  XTnaware  of  Finality  of  Audit — Charges 
of  Brand.]— The  appellant  advanced  15,0002.  to 
the  respondent,  to  be  used  in  the  business  of 
the  respondent  for  five  years.  In  return  for  the 
advance  the  appellant  was  to  receive  interest 
and  37}  per  cent,  of  the  profits  of  the  re- 
spondent's business.  The  contract  stipulated 
that  there  should  be  an  annual  audit  of  the 
respondent's  business  by  the  firm  of  M.  &  Co., 
accountants,  and  that  their  certificate  as  to  the 
profits  should  be  binding  on  both  parties.  For 
four  years  the  respondent's  books  were  audited 
by  G.,  a  member  of  the  firm  of  M.  <fc  Co.  Sub- 
sequently the  appellant  raised  this  action 
against  the  respondent  for  a  judicial  accoimt 
on  the  ground  that  the  audits  nad  not  been  in 
terms  of  the  agreement  in  respect  that  the 
auditor  did  not  know  that  his  estimate  of  the 
profits  was  to   be  binding   on  the  appellant  | 


and  respondent.  G.  swore  in  his  evidence  that 
he  did  not  know  of  this  agreement,  and  that  if 
he  had  he  would  have  made  out  the  account  in 
a  somewhat  different  form : — Held,  that  there 
must  be  a  new  account  taken,  the  auditor  being 
unaware  that  his  audit  was  to  be  final  between 
the  parties.  Teacher  v.  Calder,  [1899]  A.  C.  461 
— H.L.  (Sc).    ATid  see  Mistake, 


10.  Novation, 

Bireetion  to  Bebtor  to  Pay  to  Third  Person— 
ConsideratioA — Belease  of  Lien — Implied  Be- 
quest.]— One  Kramrisch  sold  rubber  to  the 
defendants.  Kramrisch  had  rubber  in  the 
hands  of  the  ^plaintiffs,  who  had  advanced 
money  to  him  under  an  arrangement  by  which 
they  had  a  lien  upon  the  rubber.  At  the  re- 
quest of  Kramrisch,  the  plaintiffs  delivered  part 
of  the  rubber  to  the  defendants,  and  Kramrisch, 
in  accordance  with  his  arrangement  with  the 
plaintiffs,  directed  the  defendants  to  remit  the 
price  to  the  plaintiffs,  and  requested  the  de- 
fendants to  sign  and  forward  to  the  plaintiffs 
a  document  undertaking  to  do  so.  The  defen- 
dants signed  and  forwarded  this  document. 
There  had  been  previous  similar  transactions 
between  Kramrisch  and  the  defendants : — Held, 
that  there  could  be  inferred  from  the  circum- 
stances a  request  by  the  defendants,  through 
Kramrisch  as  their  agent,  to  the  plaintiffs  to 
release  their  lien  upon  the  rubber,  and  that 
this  request  was  a  consideration  which  would 
support  the  promise  of  the  defendants  to  pay 
the  price  to  the  plaintiffs.  Kleinwort  v.  BeddO' 
way,  9  Com.  Cas.  292-  C.A. 


11.   iLLEGALiry. 

Prohibitory  Statute.]— Where  by  a  statute  a 
penalty  is  imposed — not  solely  for  protection  of 
the  revenue,  but  .solely  or  partly  for  that  of  the 
public — for  doing  or  omitting  any  act,  such  act 
or  omission  is  impliedly  prohibited  by  the 
statute,  and  is  illegal.  Victorian  Daylesford 
Syndicate  v.  Dott,  74  L.  J.  Ch.  673;  [1905]  2 
Ch.  624;  93  L.  T.  627;  54  W.  R.  231;  21 
T.  L.  R.  742— Buckley,  J.  S.P.  Bonnard  v.  Dott, 
75  L.  J.  Ch.  446;  [1906]  1  Ch.  740;  94  L.  T. 
656;  22  T.  L.  R.  399— C.A. 

Statutory  Confirmation- Yagnenesft— Bemote- 
ness.] — Where  an  agreement  between  parties  is 
confirmed  by  Act  of  Parliament,  every  clause  in 
it  has  statutory  validity,  and  no  objection  can 
be  taken  to  any  provision  in  it  on  the  ground 
that  it  is  void  for  remoteness  or  imcertainty. 
Manchester  Ship  Canal  Co,  v.  Manchester  Race- 
course Co.,  70  L.  J.  Ch.  468;  [1901]  2  Ch.  37; 
84  L.  T.  436 ;  49  W.  R.  418— C.A. 

Administration  of  Jnttiee — Oontraot  Tending 
to  Aifeot— Agreement  in  Probate  Action  that 
Costs  of  all  Parties  should  oome  out  of  Estate 
— Infiant  Beneficiary- Beldsal  of  Court  to  Sanc- 
tion Agreement— liability  of  other  Partiei.]— 
During  the  pendency  of  a  probate  action  in 
which  two  wills  were  propounded,  one  by  the 
plaintiff,  who  claimed  as  residuary  legatee 
thereunder,  and  the  other,  earlier  in  date,  by 
the  defendant,  who  had  been  appointed  therein 
executor  and  trustee  for  an  infant  beneficiary, 
an  agreement  was  made  between  the  plaintiff  of 
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the  one  part,  and  the  defendant^  the  infant 
beneficiary,  and  the  latter*8  guardian  ad  litem,  ! 
of  the  other  part,  providing  that  the  costs  of  j 
all  parties  should  be  paid  out  of  the  estate  | 
whichever  of  the  two  wills  was  upheld  and 
whether  the  Court  so  ordered  or  not.     The 
Court  pronounced  in  favour  of  the  earlier  will, 
but  refused  to  sanction  on  behalf  of  the  infant 
beneficiary  the  agreement  as  to  costs.     The 
plaintiff  now  claimed  to  recover  by  virtue  of 
the  agreement  the  amount  of  his  costs  in  the 
probate  action  from  the  defendant  i—Held,  that 
the  agreement  was  not   void   as   tending  to 
affect  the  administration  of  justice,  and  that, 
although  the  plaintiff's  costs  could  not  be  paid 
out  of  the  estate  inasmuch  as  the  infant  bene- 
ficiary was  not  bound  by  the  agreement,  the  | 
defendant   was   not   thereby   freed   from   his  * 
obligation  under  it,  and  that  consequently  he 
was  liable  to  the  plaintiff.    Prince  v.  Eaworth,  \ 
76  L.  J.  K.B.  92;  [1905]  2  K.B.  768;  92  L.  T.  ' 
773;  64  W.  R.  249;   21  T.  L.  R.  402-- Law- 
ranee,  J. 

Bail  — Agreement  for  IndemniflTing— Public  ' 
Policy.]— An  agreement  to  indenmify  against 
liability  a  person  who  has  entered  into  recog-  < 
nisances  for  the  appearance  of  a  defendant  in  | 
a  criminal  matter  is  invalid  as  being  contrary 
to  public  policy,  although   the   indemnity  be 
given  by  a  person  other  than  the  defendant. 
Consolidated  Exploration  and  Finance  Co,  v.  | 
Musgrave,  69  L.  J.  Ch.  11 ;  [1900]  1  Ch.  37 ;  81  | 
L.  T.  747 ;  48  W.  R.  298 ;  64  J.  P.  89— North,  J.  ' 

Cfhamperty— Lioence  for  Beerhonte— Brewers'  | 
Support  in  Obtaining— Tied  Home— Payment  of 

Costs.] — A  contract  between  the  tenant  of  a 
beerhouse  and  a  firm  of  brewers — one  of  whom 
was  a  magistrate — that,  in  consideration  of  their 
paying  all  the  costs  of  his  application  to  the 
licensing  magistrates  for  a  licence  (which 
involved  that  the  brewers  should  give  the 
support  of  their  name  and  business  reputation 
to  such  application),  he  would  tie  the  beer 
trade  of  the  premises  when  licensed  to  them 
and  their  successors  in  business,  for  a  specified 
term  of  years,  was  held  not  to  be  e(}uival6nt 
to  the  purchase  of  a  recommendation,  and 
therefore  not  illegal  and  void  as  being  contrary 
to  public  policy,  nor  as  savouring  of  champerty. 
Savill  V.  Langman,  79  L.  T.  44— C.A. 


Xaintenanoei— Absolute  Assignment  of  Debt 
in  Writing — Tmst  in  PaTonr  of  Assignor — 
Assignee  Taking  no  Beneficial  Interest— Purpose 
of  Assignee  to  Hake  Debtor  Bankrupt.]— The 
plaintiff,  being  satisfied  that  it  was  for  the 
best  interests  of  a  company,  of  which  he  was  a 
shareholder  and  director,  that  the  defendant,  a 
co-director  of  the  company,  should  be  removed 
from  the  board,  obtained  from  creditors  of  the 
defendant  an  absolute  assignment  in  writing  of 
the  debts  due  to  them  from  the  defendant,  with 
the  object  of  making  the  defendant  a  bankrupt, 
and  BO  removing  him  from  the  board.  The 
assignment  was  made  in  consideration  of  a 
covenant  by  the  plaintiff  that  in  case  he  should 
be  able  to  recover  the  amount  of  the  debts  he 
would  immediately  pay  over  to  the  assignors 
the  respective  amounts,  or  so  much  thereof  as 
he  might  be  able  to  recover,  after  payment 
of  all  costs  necessarily  incurred  by  him : — 
Held,  that  as  the  plaintiff  was  simply  asserting 
a  legal  right  consequential  upon  the  possession 


of  property  which  had  been  validly  assigned  to 
him,  his  action  was  not  open  to  the  objection 
of  maintenance,  or  otherwise  such  that  upon 
the  grounds  of  public  policy  the  Court  ought  to 
refuse  its  assistance.  Fitzroy  v.  Cave,  74  L.  J. 
K.B.  829 ;  [1906]  2  K.B.  364  ;  93  L.  T.  499 ;  54 
W.  R.  17  ;  21  T.  L.  R.  612— C.A. 

Libellous  Pamphlet  —  Contract  to  PnUisk  — 
Bight  to  Becorer  Honey  Back.]— The  plaintiff, 
against  whom  a  verdict  and  judgment  were 
pronounced  in  an  action  for  breach  of  promise 
of  marriage,  prepared  a  manuscript  dealing 
with  the  action  which  contained  certain  defa- 
matory statements.  The  plaintiff  entered  into 
a  contract  with  the  defendants  through  their 
agent  whereby  the  defendants  agreed  to  print 
a  certain  number  of  copies  of  the  manuscript, 
and  the  plaintiff  paid  them  50/.  on  account, 
and  gave  them  an  indemnity  against  any 
damages  which  they  might  be  liable  to  owing 
to  the  printing  of  the  manuscript.  The  plaintiff 
and  the  defendants'  agent  knew,  but  the  de- 
fendants did  not  know,  that  the  manuscript 
contained  libellous  matter.  The  defendants 
had  the  manuscript  set  up  in  type  and  several 
proofs  were  struck,  but  they  refused  to  per- 
form the  contract  upon  the  ground  that  the 
manuscript  contained  libellous  matter.  The 
plaintiff  claimed  the  return  of  the  50{.,  and 
the  defendants  counterclaimed  for  the  cost  of 
the  printing  already  done : — Held,  that  the  con- 
tract, being  one  to  print  and  publish  libellous 
matter,  was  illegal,  and  as  it  bad  been  partly 
performed  the  plaintiff  was  not  entitled  to  re- 
cover back  the  monev  paid  under  it ;  and  that, 
as  the  knowledge  of  the  defendants'  agent  must 
be  taken  to  be  the  knowledge  of  the  defendants, 
the  latter  were  not  entitled  to  recover  on  the 
coimterclaim.  Apthor^  v.  Neville,  23  T.  L.  R. 
575— Pickford,  J. 

Xarriage  Brekage— Agreement  for  Beward  to 
Bring  about  a  Xarriage— Becovery  by  Party  to 
Contract  of  Honey  Paid  Therennder.]  —  The 
plaintiff  entered  into  an  agreement  with  the 
defendant  by  which  the  defendant  undertook 
to  assist  the  plaintiff  to  get  married,  and  in 
pursuance  of  the  agreement  the  plaintiff  paid 
to  the  defendant  52/.,  47/.  to  be  returned  in 
nine  months  should  no  marriage  or  engagement 
take  place  within  that  period.  The  defendant 
introduced  the  plaintiff  to,  and  put  her  in  com- 
munication with,  a  number  of  gentlemen  with 
a  view  to  marriage,  but  no  marriage  or  engage- 
ment  had  resulted  when,  before  the  expiration 
of  the  nine  months,  the  plaintiff  repudiated  the 
contract,  and  brought  an  action  for  the  return 
of  the  money  paid : — Held,  that  the  agreement 
was  an  illegal  marriage  brokage  contract,  and 
that  the  plaintiff  was  entitled  to  recover  the 
money  she  had  paid  to  the  defendant  in  pur- 
suance thereof.  Hermann  v.  Charlesworth,  74 
L.  J.  K.B.  620;  [1905]  2  K.B.  123;  93  L.  T. 
284 ;  54  W.  R.  22 ;  21  T.  L.  R.  368— C.A. 

Immoral  Consideration— Past  Cohabitation— 
Continuance  of  Cohabitation.]— The  testator,  who 
had  cohabited  with  a  lady  for  about  two  years, 
executed  a  deed  whereby,  after  reciting  that  he 
was  desirous  of  making  provision  by  way  of 
annuity  for  the  lady,  he  covenanted  to  pay  her 
an  annuity  during  her  life,  subject  to  a  proviso 
that,  if  he  should  cease  to  be  on  terms  of  inti- 
macy with  her  and  after  such  determinatioD 
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she  should  molest  or  annoy  him  by  any  act  or 
proceeding  whatever,  the  annuity  should  be 
absolutely  forfeited  and  cease  to  be  payable. 
The  intimacy  continued  almost  until  the  tes- 
tator^s  death  two  years  afterwards : — Held^  that 
the  deed  was  YiJid,  as  it  was  given  in  con- 
sideration of  past  cohabitation,  the  mere  contem- 
plation of  future  cohabitation  not  being  enough 
to  invalidate  it.  Wootton  Isaacson^  In  re; 
Sanders  v.  Smiles,  21  T.  L.  R.  89— Kekewich,  J. 

Phmdie  of  Xarriage— Promiie  to  Harry  when 
Bivoroe  Oraated  —  mmoral  Belatlons  Pending 
Bivoroe  Salt— Decree  of  Diyoroe  Oraated — Ckm- 
cealment  of  Faeti.] — The  plaintiff  instituted 
proceedings  against  her  husband  for  divorce. 
Pending  the  hearing,  she  alleged  that  the  de- 
fendant promised  to  marry  her  if  she  obtained 
a  decree,  and  thereupon  immoral  relations  took 
place  between  them.  A  decree  nisi  was  after- 
wards granted,  the  plaintiff  concealing  the  fact 
of  these  immoral  relations,  and  the  decree  was 
made  absolute.  The  plaintiff  then  brought  an 
action  against  the  defendant  to  recover  damages 
for  breach  of  the  promise  to  marry  her : — Held, 
that,  assuming  the  promise  to  have  been  made, 
as  the  plaintiff  only  obtained  a  divorce  by  de- 
ceiving the  Divorce  Court,  and  as  the  divorce 
was  necessary  for  the  performance  of  the  promise 
to  marry,  the  action  was  foimded  on  deceit  and 
immorality,  and  it  was  against  public  policy  to 
allow  it  to  be  maintained.  Prevost  v.  Wood, 
21  T.  L.  R.  684— Darling,  J. 

Becorery  of  Honey  Paid  in  Pnrsnanoe  of  Illegal 
Contract— Innooent  Xisstatementof  Law— Illegal 
Policy  of  Life  Insorance— Becovery  of  Premiums 
Paid.] — The  rule  of  law  that,  where  one  of  two 
parties  to  an  illegal  contract  pays  money  to  the 
other  in  pursuance  thereof,  he  cannot  recover 
it  back,  is  not  displaced  by  the  fact  that  the 
contract  was  entered  into  in  consequence  of  an 
innocent  misrepresentation  of  the  law  made  by 
the  other  party,  in  the  absence  of  proof  of 
fraud,  duress,  oppression,  or  such  a  difference 
in  the  position  of  the  parties  as  would  create 
a  fiduciary  relationship  between  them.  Horse 
V.  Pearl  Life  Assurance  Co.,  73  L.  J.  K.B.  873 ; 
[1904]  1  K.B.  558 ;  90  L.  T.  246 ;  52  W.  R.  467 ; 
20  T.  L.  R.  264— C.A. 

The  plaintiff  effected  with  the  defendants  a 
policy  of  insurance  upon  the  life  of  his  mother 
in  consequence  of  a  statement  made  by  the 
agent  of  tne  defendants  without  fraud  that  the 
policy  was  a  good  one.  In  an  action  to  recover 
back  the  premiums  paid  under  the  policy, — 
Held,  that,  assuming  that  the  policy  was  illegal 
and  void  by  reason  of  the  plaintiff  having  no 
insurable  interest  in  the  life  insured,  the  inno- 
cent misstatement  of  law  by  the  agent  did  not 
displace  the  ordinary  rule  of  law,  and  that  the 
plamtiff  was  not  entitled  to  recover  back  the 
premiums  paid.    Ih. 

Bestraint  of  Trade— BeaionaUeness— Protec- 
tion of  Covenantee — Kaster  and  Servant— In- 
junction.]— Where  an  agreement  restraining  a 
person  from  carrying  on  business  is  entered  into 
with  another  person  engaged  in  a  similar  busi- 
ness for  the  purpose  of  protecting  him  from  I 
rivalry  in  that  business,  and  it  is  no  wider  than  ' 
is  reasonably  necessary  for  his  protection  in  that  j 
business,  it  is  not  invalid  as  being  injurious  to 
the  public  interests  unless  some  specific  groun<J 


can  be  clearly  established  for  so  regarding  it. 
The  principles  laid  down  in  NordenfeU  v.  Maxim- 
NordenfeU  Oun  and  Ammunition  Co,  (63  L.  J. 
Ch.  908;  [1894]  A.O.  685)  and  Dubowski  v. 
Goldstein  (65  L.  J.  Q.B.  897 ;  [1896]  1  Q.B. 
478)  applied.  Ward  v.  Byrne  (9  L.  J.  Ex.  14 ; 
5  M.  <fc  W.  548)  distinguished.  Underwood  v. 
Barker,  68  L.  J.  Ch.  201;  [1899]  1  Ch.  800; 
80  L.  T.  806 ;  47  W.  R.  347— C.A. 

Per  Vaughan  Williams,  L.J.— The  rule  of 
law,  that  all  covenants  in  restraint  of  trade,  or 
binding  an  individual  not  to  earn  his  living  in 
the  best  way  he  can,  are  prima  facie  contrary 
to  public  policy  and  void,  has  not  been  r6> 
scinded  by  recent  decisions;  and,  in  consider- 
ing the  reasonableness  of  such  a  covenant  for 
the  protection  of  the  business  of  the  cove- 
nantee, the  question  must  be  taken  into  ac- 
count whether  the  particular  covenant  is  such 
as  to  be  calculated  to  injure  the  public,  the 
interest  of  the  public  in  maintaining  fair  deal- 
ing between  man  and  man  being  not  sufficient 
to  counterbalance  the  disadvantage  to  the 
public  in  enforcing  a  covenant  which  the 
covenantor  ought  not  to  have  been  required  to 
enter  into.    lb. 

Per  Vaughan  Williams,  L.J.  —  An  em- 
ployer ought  not  to  require  from  a  person 
seeking  employment  a  covenant  that  he  wiU 
not  after  leaving  such  employment  carry  on,  or 
enter  into  the  service  of  tnose  carrying  on,  the 
business  in  which  his  life  has  been  previously 
passed,  although  the  restriction  is  limited  as  to 
time.    lb. 

The  defendant,  on  becoming  clerk  and  fore- 
man at  a  weekly  wage  to  the  plaintiffs,  who 
were  hay  and  straw  merchants,  agreed  that  he 
would  not  within  twelve  Months  next  after  his 
leaving,  or  being  dismissed,  carry  on  the  busi- 
ness of  hay  and  straw  merchant,  or  enter  into 
the  service  of,  or  act  as  agent  for,  any  person 
or  persons  carrying  on  the  business  of  hay  and 
straw  merchants,  or  trading  in  hay  and  straw, 
in  the  United  Kingdom,  or  in  France,  Belgium, 
Holland,  or  Canada.  The  plaintiffs  did  a  large 
business  in  buying  and  selling  hay  and  straw 
from  all  parts  of  the  countries  named  in 
the  ekgteement  i—Held  (dissentiente  Vaughan 
Williams,  L.J.),  that  the  restraint  was  not 
unreasonable,  and  an  injunction  could  be 
granted  in  the  terms  of  the  agreement  to  pre« 
vent  the  defendant  from  acting  contrary  to 
it.    lb. 

So  long  as  a  covenant  in  restraint 

of  trade  is  not  more  than  is  necessary  for  the 
protection  of  the  covenantee  the  covenant  is 
not  unreasonable  and  must  be  enforced.  Dot- 
tridge  v.  Crook,  28  T.  L.  R.  644— Neville,  J. 

Observations  upon  the  law  as  to  such  cove- 
nants, and  their  enforcement.    lb. 

Qnettion  of  Law  for  Judge— Oorenant 

without  Limit  of  Spaee— Older  Xerehant.]— The 
question  whether  a  contract  in  restraint  of  trade 
is  reasonable  is  a  question  of  law  for  the  Judge, 
and  is  not  a  question  of  fact  for  the  jury.  In 
deciding  the  question  all  the  surrounding  cir- 
cumstances ought  to  be  taken  into  considera- 
tion, and  are  admissible  in  evidence ;  and,  if  an 
\ssu9  qi  ta^t  arises  as  to  the  circi^mstances,  the 
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jury  is  the  proper  tribunal  to  decide  that  issue. 
Dowden(£Pook,  Lvm.  v.  PooA;,  73  L.  J.  K.B.  38 ; 
[1904]  1  KB.  46;  89  L.  T.  688;  62  W.  R.  97; 
20  T.  L.  R.  39— C.A. 

A  limited  company  carrying  on  business  as 
cider  merchants,  aerated-water  manufacturers, 
and  cordial  compounders,  and  having  about 
1,200  customers  chiefly  in  the  south  of  England, 
with  a  small  number  over  the  rest  of  England, 
Scotland,  Ireland,  and  abroad,  employed  a 
manager  for  the  cider  department,  who,  by 
agreement  under  seal,  covenanted  with  the 
company  that  he  would  not,  either  solely  or 
jointly  with  or  as  manager  or  agent  for  any 
other  person  or  persons,  directly  or  indirectly 
carry  on  or  be  engaged  or  concerned  in  the 
business  of  a  cider  merchant,  manufacturing 
chemist,  or  cordial  compounder  for  the  term  of 
five  years  after  leaving  the  service  of  the  com- 
pany : — neldf  that  upon  its  true  construction 
the  covenant  extended  to  every  part  of  the 
world,  and  that  it  was  wider  than  was  necessary 
for  the  protection  of  the  business  of  the  com- 

Eany,  and  therefore  imreasonable,  and  void  as 
eing  in  restraint  of  trade.    Ih, 

Bestricted    Area — ^XTnrestricted    Time — 

Beasonableness.] — Agreement  by  a  servant  not 
to  work  for  anybody  carrying  on  a  business 
similar  to  his  employer*s  within  a  radius  of 
twenty-five  mUes  from  the  employer's  works, — 
Hcldy  good,  in  the  circumstances  of  the  case. 
Haynes  v.  Doman,  68  L.  J.  Ch.  419;  [1899J  2 
Ch.  13;  80  L.  T.  669— C.A. 

A  provision  in  an  agreement  in  restraint  of 
trade  that  the  servant  shall  not  divulge  his 
master's  secrets,  does  not  make  unreasonable  or 
unnecessary  a  subsequent  stipulation  that  he 
shall  not  during  his  life  serve  in  a  similar 
business  within  a  limited  area.    lb, 

EvideBce  of  TTnreasonableneis.]— Evidence 

by  persons  engaged  in  the  business  in  question 
that  the  restriction  is  unreasonable  will  not  be 
admitted.    lb. 

Severable  Contraot.] — A  covenant  in  re- 
straint of  trade  will  not  be  held  to  be  wholly  void 
merely  because  its  language  is  wide  enough  to 
cover  possible  cases  which  would  be  unreason- 
able, but  which  were  not  within  the  contem- 
plation of  the  parties.  Where  the  restriction 
is  so  worded  as  to  be  divisible,  the  restriction 
wUl  be  held  to  be  good  so  far  as  it  is  free  from 
objections,  and  bad  only  as  to  those  parts  which 
are  objectionable.    lb. 

ICaster  and  Servant — Onus.] — Where  a 

man  of  sufficient  ago  for  business  capacity  know- 
ingly enters  into  a  contract  of  service  which  is 
only  in  partial  restraint  of  trade,  the  onus  lies  | 
on  him  to  prove  that  it  goes  beyond  what  was  ■ 
reasonably  necessary.    lb,  I 

Hay  and  Com  Dealers— Limit  of  Space—  ' 

Ko  Limit  it  Time — BeasonableneBi— Asiignment  I 
of  Benefit  of  Contract.]— The  defendant  was  in  | 
the  employ  of  the  plaintiffs*  predecessors  in  ' 
business,  who  were  hay  and  com  dealers,  as  ' 
salesman  and  manager  of  one  of  their  branches, 
at  a  salary  of  24«.  per  week,  with  the  use  of  four  j 
living  rooms  over  the  shop.  In  consideration  of ' 
a  small  increase  by  way  of  commission  in  his  ; 


salary,  he  undertook  in  the  event  of  ceasing  to 
represent  his  employers  "not  to  enter  into 
biisiness  for  myself,  or  with  others,  or  with  any 
other  firm  within  a  radius  of  two  miles  from 
the  shop  in  which  I  have  been  engaged."  The 
agreement  was  written  out  on  the  firm's  busi- 
ness paper,  which  stated  the  nature  of  the 
business: — Held,  that  the  agreement  must  be 
construed  with  reference  to  the  scope  of  the 
business,  and  not  in  a  wide  sense  so  as  to 
render  it  void;  that  although  imlimited  as  to 
time,  it  was  not  in  the  circumstances  unreason- 
able ;  and  that  the  plaintifis  were  entitled  to  an 
injimction  restraining  a  breach.  Haynes  v. 
Doman  (supra)  followed.  Hood  d  Mooters 
Stores  V.  Jones,  81  L.  T,  169 — Cozens-Hardy,  J. 

Limit  of  Space — **  Eastern  hemispliere  *' — 

Beasonableness — ^Public  Policy.] — Where  by  an 
agreement  by  which  the  defendant  was  ap- 
pointed manager  of  the  plaintifis'  business  he 
had  contracted  that,  if  he  left  the  plaintiffs* 
service,  he  should  not  engage  or  be  employed 
during  the  following  five  years  in  any  business 
similar  to  that  of  the  plaintiffs  "within  the 
limit  of  the  Eastern  Hemisphere  '* : — Held  (dis- 
sentiente  Cozens-Hardy,  L.J.),  that  the  a^ee- 
ment,  whether  regarded  as  applying  to  the 
United  Kingdom  only  or  as  extending  JJirough- 
out  the  whole  world,  was  not  so  wide  as  to  go 
beyond  what  was  reasonably  necessary  for  the 
protection  of  the  plaintiffs  in  their  business, 
having  regard  to  the  peculiar  nature  of  that 
business,  and  to  the  position  occupied  by  the 
defendant  therein.  Lamson  Pneumatic  Tube 
Co,  V.  Phillips,  91  L.  T.  363— C.A. 

Covenant  by  Pablisher — Limit  of  Time 

and  Space— Assignee  of  Business— Bight  to  Sne 
on  Covenant.]— The  defendant  and  his  partner, 
who  were  publishers  and  proprietors  of  a  maga- 
zine, sold  their  business  to  a  limited  company, 
and  agreed  to  become  managing  directors  of 
the  company  for  three  years.  The  agreement 
further  provided  that  the  vendors  would  not 
during  the  three  years,  if  they  continued  to 
be  managing  directors  either  solely  or  jointly, 
carry  on  or  engage  directly  or  indirectly  in  any 
other  trade  or  business,  or  if  they,  or  either  of 
them,  for  any  reason  ceased  to  be  managing 
directors  or  director,  they  or  he  would  not, 
during  the  period  of  ten  years  from  the  date  of 
their  or  his  so  ceasing,  carry  on  or  assist  or  take 
part,  directly  or  indirectly,  in  the  same  or  a 
similar  business  in  the  City  of  London  or  within 
twenty  miles  thereof.  A  receiver,  who  was  ap- 
pointed on  behalf  of  the  debenture-holders  in 
the  company,  sold  the  business  to  the  plaintiff, 
and  informed  the  defendant  that  his  services 
as  managing  director  would  no  longer  be  re- 
quired:— Held,  that  the  covenant  was  not  too 
wide ;  that  the  covenant  was  not  put  an  end  to 
by  the  receiver  informing  the  defendant  that 
his  services  would  no  longer  be  required;  and 
that  the  covenant  passed  to  the  assignee  upon 
the  assignment  of  the  goodwill  of  the  business. 
Welstead  v.  Hadley,  21  T.  L.  R.  165— C.A. 

Covenant  Unlimited  in  Area  bnt  Limited 

in  Time — Mannfactnrers  of  Brewing  Xateiials — 
Manager  to  Firm  of  Mannfactnrers— Beasonable- 
ness.]— The  defendant  was  employed  as  manager 
by  the  plaintiffs,  who  were  the  manufacturers 
of  certain  products  used  in  brewing,  and  he 
covenanted  with  them  that  he  would  not,  for 
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a  period  of  five  years  after  leaving  their  employ- 
ment, enter  or  be  in  the  employment  of  any 
house  carrying  on  a  similar  business,  or  carry 
on  or  be  engaged  in  any  such  business,  except- 
ing any  business  not  competing  or  calculated 
to  compete  with  the  plaintiffs'  business.  The 
plaintins  had  a  large  business  in  England,  and 
were  extending  their  business  to  other  countries 
in  different  parts  of  the  world.  Within  five 
years  after  leaving  the  plaintiffs*  employment 
the  defendant  entered  into  the  employment  of 
a  person  carrying  on  a  similar  business  in  Eng- 
land competing  with  the  plaintiffs  \—Heldy  that  < 
the  covenant  was  not  unreasonable  as  being  too 
wide,  and  was  therefore  valid.  Whiter  Tomjpkins  ' 
d  Courage  v.  WiUon,  23  T.  L.  R.  469— Swinfen  ' 
Eady,  J. 

Agent  Limited  to  Partieiilar  Bniineis— 

Beasonableness.]— An   agent   of   an   insurance 
society,  who  was  employed  as  agent  in  a  par-  i 
ticular  district,  by  his  contract  of  service  agreed  ' 
that  he  would  not  **  interfere  directly  or  in-  [ 
directly  with  the  business  **  after  resigning  or  i 
being  dismissed  from  his  agency : — Held^  that, 
upon  the  true  construction  of  the  contract,  the  j 
restraint  was  limited  to  the  business  of  the  , 
society  in  the  district  in  which  the  agent  had 
acted  for  them,  and  was  therefore  reasonable 
and  valid.    Barr  v.  Craven,  89  L.  T.  674 ;  20 
T.  L.  R.  61— C.A. 

Clerk  and  Traveller— Infuit-Bettriotiye 

Agreement— Beasonableneis  as  to  Time  and 
Simee— Indivisible  Areas.] — In  1898  the  defen- 
dant, being  then  an  infant,  entered  the  employ- 
ment of  the  plaintiffs  as  clerk  and  afterwards 
traveller.  He  executed  an  agreement,  which 
provided  that  he  would  not  for  the  space  of 
fourteen  years  after  the  termination  of  his 
employment,  at  any  place  within  a  radius  of 
thirty  miles  from  either  of  two  named  centres 
carry  on  the  business  of  a  builders*  merchant 
or  manufacturer  of  or  dealer  in  building 
materials  which,  at  any  time  during  his  em- 
ployment, should  be  manufactured  by,  or  dealt 
in,  or  sold  on  conmiission  by  the  plaintiffs. 
The  two  named  centres  being  about  thirty 
miles  apart,  the  circles  overlapped.  The  de- 
fendant attained  the  age  of  twenty-one  years 
in  1898,  and  he  remained  in  the  employment  of 
the  plaintiffs  imtil  1903.  He  afterwards  traded 
as  a  builders*  merchant  at  places  within  thirty 
mUes  of  the  two  named  centres : — Held  (with- 
out deciding  the  question  whether  the  agree- 
ment was  for  the  benefit  of  the  defendant  when 
an  infant  and  therefore  binding  on  him),  that  it 
involved  too  wide  an  area,  the  language  used 
not  being  capable  of  being  treated  as  con- 
stituting two  separate  areas,  but  only  one ;  and 
that  it  was  not  possible,  therefore,  to  treat  the 
area  as  severable.  Hooper  v.  Willis^  94  L.  T. 
624 ;  22  T.  L.  R.  461— C.A. 

Boetor— Agreement  not  to  Praotiie  in  the 

Distriet— Beaionablenets.]— By  agreement  be- 
tween a  doctor  of  medicine  and  a  company  who 
were  the  employers  of  about  six  hundred  work- 
men in  B.,  a  village  in  a  remote  district,  the 
doctor  became  bound  to  give  professional  at- 
tendance to  the  workmen  and  their  families  at 
a  fixed  salary  payable  by  the  company,  he  being 
at  libertv  to  hold  local  appointments  and  to 
practise  in  the  district,  but  *'  only  during  the 


tenure  of  his  appointment  as  medical  officer** 
to  the  employers.  The  agreement  between  the 
company  and  the  doctor  was  terminable  upon 
one  month's  notice  on  either  side,  and  in  the 
event  of  either  party  giving  notice  it  was  agreed 
that  the  doctor  should  *'  then  discontinue  prac- 
tice in  the  district  **  i—HeW  (Lobd  Young 
dissenting),  that  the  restriction  contained  in 
the  contract  was  reasonable,  and  that  the  pur- 
suers, who  had  duly  determined  the  agreement 
by  notice,  had  a  sufficient  interest  to  enforce 
the  restriction.  Ballachulish  SUUe  Quarries 
Co.  V.  Grant,  5  F.  1105— Ot.  of  Sess. 

Musio-hall  Artiit— Covenant  not  to  fling 

at  any  Town  within  Twenty  Miles  of  Xanohester 
— Bettraint  to  Continne  for  Six  Months  after 
CloM  of  Engagement — Beasonable  Bettraint.]- 

By  an  agreement  in  writing  the  defendant 
agreed  to  appear  at  the  plaintiffs*  theatre  at 
Manchester  at  a  salary  of  60/.  per  week.  The 
agreement  contained  the  following  clause  : 
*'  Prior  to  the  commencement  of  this  engage- 
ment and  during  its  continuance,  or  within  six 
months  afterwards  no  artist  shall  perform  at 
any  place  of  entertainment  within  twenty  miles 
of  Manchester  .  .  .  without  the  written  consent 
of  the  director.  .  .  .**  The  defendant  having 
been  billed  to  appear  at  a  theatre  at  Salford, 
in  violation  of  this  agreement,  and  after  leave 
to  appear  there  had  been  refused  her,  the 
plaintiffs  brought  this  action  claiming  an  in- 
junction:— Heldj  on  the  evidence,  that  the 
restraint  was  reasonable,  and  therefore  that 
the  injunction  claimed  should  be  granted. 
NordenfeU  v.  Maxim-Nordenfelt  Quns  and 
Ammunition  Co.  (63  L.  J.  Ch.  908;  [1894] 
A.C.  635)  followed.  Tivoli,  Manchester,  Lim. 
V.  Colley,  52  W.  R.  632 ;  20  T.  L.  R.  437— 
Walton,  J. 

Teacher— Assignment  of  Contraot.]- In 

October,  1901,  A,  proprietor  of  schools  in  Liver- 
pool,Gla8gow,  Edinburgh,  and  Dundee,  which  he 
named  the  "  Berlitz  School  of  Languages,**  by 
a  written  contract  engaged  D  to  teach  French 
in  one  of  his  schools,  D  agreeing  that  for  two 
years  after  leaving  A's  employment  ho  would 
not  teach  French  "  in  any  town  in  which  ho 
shall  have  been  employed  by  the  employer  or 
in  any  town  where  there  is  a  branch  of  the 
Berlitz  School  of  Languages  and  within  a  ten- 
mile  radius  of  such  towns.**  In  January,  1902, 
A  sold  his  schools  to  a  company,  the  **  Berlitz 
School  of  Languages,  Limited,"  and  assigned  to 
it  his  rights  under  the  contract  with  D.  In 
September,  1902,  D,  who  since  June,  1902,  had 
been  teaching  in  the  Berlitz  School  in  Dimdee, 
gave  up  his  employment.  He  subsequently 
taught  French  in  Dundee.  The  Berlitz  Com- 
pany and  A  applied  for  an  interdict  to  restrain 
D  from  teaching  French  in  Dundee,  or  in  any 
other  town  in  which  there  was  a  branch  of  the 
Berlitz  School  of  Languages,  maintaining  that, 
although  the  contract  of  service  was  not  assign- 
able, the  two  years*  restriction  on  D  was  an 
independent  obligation  which  had  been  validly 
assigned : — Held,  that  as  the  Berlitz  School  in 
Dundee  had  ceased  to  belong  to  A,  the  restriction 
was  no  longer  applicable.  Whether  the  restric- 
tion was  not  too  wide  in  its  scope  to  be  enforce- 
able, QiUBre.  Elves  v.  Croft  {Vd  L.  J.  C.P.  385 ; 
10  C.  B.  241)  and  Jacohy  v.  Whitmore  (49  L.  T. 
336)  distinguished.  Berlitz  School  of  Languages 
V.  Duch^ne,  6  F.  181— Ct.  of  Sess. 
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Tailor— Basinets  in  Two  Plaoes— Beason- 

ableness.] — By  an  agreement  in  writing  the 
defendant  agreed  to  serve  the  plaintiff,  who 
was  a  tailor,  at  Weyhridge,  as  a  cutter,  and  ho 
further  agreed  "not  to  enter  into  any  busi- 
ness arrangement  in  competition  with  or  that 
would  in  any  way  interfere  with  the  business 
carried  on  by "  the  plaintiff  "  at  his  establish- 
ments in  Weybridge  or  the  City  of  London,  or 
at  any  of  his  addresses  of  the  future  "  : — Held^ 
that  the  agreement  was  unreasonable  as  being 
too  wide.    Beetham  v.  Fraser,  21 T.  L.  B.  8— D. 

Traveller— Agreement  not  to  "  affeet  the 

trade  or  bnsinees  " — Setting  up  Bival  Bnsinef  s.] — 
The  defendant  was  engaged  as  traveller  to  the 
plaintiff,  and  he  agreed  that  he  would  not  "  on 
the  termination  of  this  engagement  or  within 
two  years  thereafter,  without  the  consent  in 
writing  of "  the  plaintiff  *'  either  in  his  own 
name  or  in  the  name  or  names  of  any  other 
person  or  persons,  directly  or  indirectly,  inter- 
fere with,  prejudice,  or  in  any  manner  affect 
the  trade  or  business  or  reputation  of  the  said  " 
plaintiff,  and  would  not  solicit  the  latter*s  cus- 
tomers:— Held,  that  the  agreement  did  not 
prevent  the  defendant  from  setting  up  a  rival 
business  provided  that  he  did  not  solicit  the 
plaintiffs'  customers.  Reeve  v.  Marshy  23 
T.  L.  R.  24— Parker,  J. 

Empl(^ment  by  Companiei  Associated 

in  Carrying  on  Business — Provision  for  Proteotion 
of  Associated  Bnsinesses— Validity- Seasonable- 

ness.] — Several  companies  were  associated  to- 
gether for  the  purpose  of  carrying  on  similar 
businesses  in  various  parts  of  the  United  King- 
dom, and  they  entered  into  an  agreement  by 
their  agent  with  a  traveller  whereby  he  agreed 
to  serve  any  of  the  companies  as  appointed, 
and  also  agreed  not  to  carry  on  or  enter  the 
employ  of  any  one  carrying  on  a  similar  business 
within  the  United  Kingdom  during  a  limited 
time  after  his  leaving  their  employ.  The 
traveller  entered  into  the  service  of  one  of  the 
associated  compcmies  whose  business  extended 
over  a  small  area  only.  On  leaving  their 
employment  he  entered  into  the  employment 
of  other  persons  carrying  on  a  similar  business. 
On  an  application  to  restrain  him  from  acting 
in  breach  of  this  agreement,— HeW,  that  the 
contract  must  be  construed  as  made  between 
the  traveller  and  the  particular  company  in 
whose  service  he  was ;  that  the  restraint  was 
wider  than  was  necessary  for  the  protection  of 
that  company  and  could  not  be  enforced. 
Leetham  v.  Johnstone- White y  76  L.  J.  Ch.  304; 
[1907]  1  Ch.  322;  96  L.  T.  348;  14  Manson, 
162;  23  T.  L.  R.  254— C.A. 

Per  Far  WELL,  L.J. — An  employer  carrying 
on  more  than  one  business  who  engages  an 
employee  for  one  business  cannot  by  covenant 
restrain  the  employee  after  leaving  his  service 
from  competing  with  him  in  any  other  than  the 
business  m  which  the  employee  has  been  actu- 
ally employed.    lb. 

Pnrohaier  not  to  Sell  nnder  a  Certain 

Prioe.] — An  agreement  made  by  a  trader  with 
a  purchaser  of  his  commodities  not  to  sell  them 
below  certain  prices  set  out  in  the  agreement, 
and  that  if  he  sells  them  again  to  the  trade  he 
will  procure  a  similar  signed  agreement  from 
every  retailer  that  he  supplies,  is  valid,  and 


cfiumot  be  impeached  as  being  in  restraint  of 
trade  or  against  public  policy.  Elliman  v. 
GarHngtm,  70  L.  J.  Ch.  577 ;  [1901]  2  Ch.  275  ; 
84  L.  T.  858 ;  49  W.  R.  632— Kekewich,  J. 

Covenant  not  "to  oarry  on  or  be  concerned 
or  interested  in**  a  Similar  Business— Breach 
of  Covenant— Creditor  of  snoh  Business.] — The 
mere  fact  of  being  a  creditor  of  a  business 
does  not  make  a  man  **  concerned  or  interested  ** 
therein  within  the  meaning  of  a  covenant  of 
which  such  business  is  alleged  to  be  an  infrac- 
tion. Cory  V.  Harrison,  75  L.  J.  Ch.  714; 
[1906]  A.C.  274;  93  L.  T.  818— H.L.  (E.) 

The  respondent  sold  his  home  business  to 
the  appellants,  with  whom  he  covenanted  that 
he  would  not  "  solely  or  jointly  with  any  other 
person  either  directly  or  indirectly  carry  on  or 
be  concerned  or  interested  in  the  coal  trade  in 
any  part  of  Great  Britain  or  the  Isle  of  Man." 
Subsequently  he  sold  his  export  business  to  a 
company,  and  took  the  purchsise-money  in 
shares.  The  company  then  sold  this  business 
to  a  firm  on  the  terms  of  payment  by  instal- 
ments over  a  number  of  years.  The  firm  began 
to  carry  on  a  home  as  well  as  an  export  busi- 
ness. In  an  action  by  the  appellants  against 
the  respondent  for  breach  of  covenant, — Held^ 
that  the  respondent  was  not  "concerned  or 
interested  in "  the  firm's  home  business  in  the 
sense  intended  by  the  covenant.    lb. 

*<  Directly  or   indirectly  engaged,  oon- 

cemed,  or  interested  in"  a  Bosineia— Servant 
Entering  Employment  of  Bival  Trader.] — ^Where 
a  person,  upon  entering  the  employment  of 
a  trader  as  a  servant  in  the  business,  cove- 
nants that  he  will  not  within  a  certain  time 
after  leaving  the  employment  directly  or  indi- 
rectly be  engaged,  concerned,  or  interested  in 
or  carry  on  a  similar  trade  or  business  within  a 
certain  distance,  it  is  a  breach  of  that  covenant 
to  enter  the  employment  of  a  trader  carrying 
on  a  similar  business  as  a  servant  in  that 
business.  Cade  v.  Calfe,  22  T.  L.  R.  ;243— 
Kekewich,  J. 

"Interested  in"  Business— Salaried  Ser- 
vice.]—A  covenant  not  to  "  set  up,  or  become 
interested  in,  either  directly  or  indirectly,"  a 
certain  class  of  business,  but  not  in  terms 
restraining  the  covenantor  from  being  "  con- 
cerned'* or  "engaged"  in  any  such  business, 
is  not  broken  by  the  covenantor  entering  a 
business  of  the  kind  merely  as  a  shop  assistant 
at  a  fixed  weekly  salary,  but  without  any  other 
interest  of  anv  kind  whatever  in  the  success 
or  failure  of  the  business.  Smith  v.  Hancock 
(63  L.  J.  Ch.  477;  [1894]  2  Ch.  377)  considered 
and  applied.  Oophir  Diamond  Co,  v.  Wood, 
71  L.  J.  Ch.  550 ;  [1902]  1  Ch.  950 ;  86  L.  T. 
801 ;  50  W.  R.  603— Swinfen  Eady,  J. 

Similar  or  any  other  Business — Continn- 

ance  of  Employment  —  Breach  of  Contract  — 
Beasonable  f^Jnnction.] — A  covenant  made  by 
a  servant  on  entering  into  an  employment  that 
1  he  will  not,  "  during  the  engagement,"  carry  on 
a  business  similar  to  his  employer's,  "or  any 
other  business  whatever,"  is  legal,  although  the 
Court  will  not  enforce  it  by  injunction.  But 
where  the  engagement  is  still  subsisting  and 
the  agreement  provides  for  service  for  a  term  of 
five  years,  to  be  followed  by  an  additional  term 
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of  five  years  at  the  option  of  the  master,  and 
only  three  years  of  the  first  term  have  expired, 
and  the  servant  has  agreed  to  devote  the  whole 
of  his  time  to  the  master's  business  daring  the 
engagement,  the  Court  will  grant  an  injunction 
to  restrain  the  servant  from  breaking  the  cove- 
nant tiU  the  trial  of  the  action,  limited  to  the 
period  during  the  engagement  and  without  the 
words  "or  any  other  business  whatever,"  on 
the  undertaking  of  the  employer  not  to  extend 
the  service  to  another  term  of  five  years. 
Robinson  v.  Heuer,  67  L.  J.  Ch.  644 ;  [1898]  2 
Ch.  451 ;  79  L.  T.  281 ;  47  W.  R.  34— O.A. 

"  Veighbonrhood  "— Ii^unetion.]— By  an 

agreement  dated  September  18,  1893,  Martin 
sold  his  retail  milk  business  and  goodwill  to 
the  defendant  Stride,  and  covenanted  "  not  to 
employ  any  one  or  retail  milk  on  his  own 
account  in  the  neighbourhood  of  Southampton 
or  Norham."  On  a  breach  of  this  covenant 
the  County  Court  Judge  granted  an  injunction 
in  the  terms  of  the  covenant.  The  defendant 
appealed  on  the  grounds^  that  the  covenant  was 
wider  than  was  necessary  to  protect  the  plain- 
tiff, and  therefore  void,  and  that  the  injunction 
was  bad,  not  being  sufficiently  definite  in  shew- 
ing exactly  where  the  defendant  could  not 
trade: — Heldy  that  the  covenant  was  not  too 
wide  to  protect  the  plaintiff,  and  that  the 
injunction  following  the  terms  of  the  covenant 
was  not  too  indefinite,  as  the  parties  must  know 
its  meaning,  and  that  the  word  "neighbour- 
hood  **  meant  immediate  neighbourhood.  Stride 
V.  Martin,  77  L.  T.  600— D. 

Disuse  of  Machines.]— The  plaintiffs  in 

November,  1900,  leased  to  the  defendants,  a 
firm  of  boot  manufacturers,  certain  machines 
called  the  Consolidated  Lasting  Machines  for 
a  term  of  twenty  years  unless  sooner  deter- 
mined by  the  lessors.  This  agreement  for  the 
hire  of  the  machinery  contained  a  condition 
that  the  lessee  should  use  the  machinery  to  its 
full  capacity  so  far  as  the  number  and  kind  of 
boots  and  shoes  made  in  the  foKstory  would 
permit.  There  was  a  provision  that  a  sum  of  ! 
Sd.  for  each  1,000  revolutions  of  the  main  shaft 
of  the  Consolidated  Lasting  Machine  should  be 
paid  by  the  defendants.  The  defendants  after 
using  this  machinery  for  three  years  refused  to 
use  it  any  more,  giving  as  their  reason  that  it 
could  not  be  used  by  them  so  as  to  enable  them 
to  compete  with  any  commercial  success  with 
rival  firms,  and  now  used  other  machinery  in 
its  place.  On  an  action  for  damages  for  breach 
of  contract,— flieW,  the  defendants  might  have  ' 
been  foolish  in  entering  into  such  a  contract, 
but  it  could  not  be  said  it  was  a  contract  con-  | 
trary  to  public  policy.  Upon  the  construction  ' 
of  the  contract  the  machines  could  not  be  said 
to  be  worked  to  their  fuU  capacity  unless  they 
were  worked  continuously  during  working  hours. 
It  was  immaterial  whether  there  was  now  a 
better  machine  for  the  same  purpose.  The 
plaintiffs'  machines,  on  the  evidence,  were 
quite  satisfactory  at  least  for  some  of  the  work 
in  the  defendants'  factory,  and  the  defendants 
were  bound  to  use  them  for  all  work  which  they 
were  capable  of  doing  without  regard  to  the 
fact  that  another  machine  could  do  it  better 
and  cheaper.  The  plaintiffs  to  be  entitled  to 
an  enquiry  as  to  damages.  British  United 
Shoe  Machine  Co.  v.  Somervell^  96  L.  T.  711— 
Joyce,  J. 


12.  Avoidance  op. 


Xrndne  Pressnre— Deed- Inequality  in  Position 
of  PartiM  —  Validity  of  Dead.]— The  plaintiff 
was  engaged  by  the  defendants  as  manager  of 
a  music-hall,  of  which  they  were  directors. 
He  was  responsible  for  the  working  accoimts, 
and  at  a  meeting  of  the  directors  was  called 
upon  to  explain  certain  items  in  them  as  to 
which  it  was  suggested  that  irregularities  had 
occurred.  He  was  unable  to  give  an  explana- 
tion satisfactory  to  the  defendants,  and  there- 
upon an  arrangement  was  come  to,  which  was 
embodied  in  a  deed  of  release,  that  he  should 
resign  and  accept  a  sum  of  money  in  respect 
of  his  claim  for  salary,  and  should  execute  the 
deed  of  release.  Subsec^uent  to  the  execution 
of  the  deed,  the  plaintiff  brought  an  action 
against  the  defendants  for  a  balance  of  salary 
alleged  to  be  due  to  him.  The  jury  found  that 
he  had  been  induced  to  enter  into  the  agree- 
ment by  undue  pressure  exercised  upon  him  .by 
the  defendants: — Held,  that,  notwithstanding 
the  finding  of  the  jury,  the  ]flaintiff  was  bound 
by  the  arrangement  embodied  in  the  deed  of 
release,  and  was  not  entitled  to  maintain  the 
action.  Barnes  v.  Richards,  71  L.  J.  K.B.  341 ; 
86  L.  T.  231 ;  60  W.  R.  363— Lord  Alverstone, 
C.J.    And  see  ool.  815. 

AToidanee  of  Contraot— Persons  Interested.]— 

See  CORPOBATION. 


13.  CONSTBUCTION. 

Oompatation  of  Time— "  Xonth."]— The  pri- 
mary  meaning  of  the  word  "  month  "  is  "  lunar 
month,"  as  well  as  in  mercantile  or  commercial 
documents  as  in  ordinary  contracts.  Bruner 
V.  Moore,  78  L.  J.  Ch.  377 ;  [1904]  1  Ch.  806 ; 
89  L.  T.  738;  62  W.  R.  296 ;  20  T.  L.  R.  126— 
Farwell,  J. 

Variation  by  Subsequent  Condnot  of  Parties.] 
— Although  the  subsequent  acts  of  the  parties 
to  a  contract  are  not  admissible  as  evidence  to 
vary  its  terms,  'they  may  prevent  one  of  the 
parties  from  insisting  upon  a  strict  perform- 
ance of  the  original  agreement.  Hughes  v. 
Metropolitan  Railway  (46  L.  J.  C.P.  583;  2 
App.  Gas.  439)  followed.    lb. 

Commnnioations  by  Post  and  Telegraph.] — 
In  the  case  of  two  citizens  of  the  United  States 
of  America  having  no  permanent  residence  in 
England,  but  residing  temporarily  at  London 
hotels,  and  whose  business  engagements  took 
them  frequently  to  the  Continent  and  apart 
from  one  another,  it  was  held  that  the  principle 
of  Henthom  v.  Fraser  (61  L.  J.  Ch.  373 ;  [1892] 
2  Ch.  27)  applied,  and  that  they  must  have 
contemplated  that  the  post  and  telegraph  would 
be  used  as  a  means  of  communication.    lb. 

Assignment— Benefit  of  Pending  Contraets— 
Sale  d  Business— Indemnity.] — An  agreement 
for  the  purchase  'and  sale  of  a  newspaper  busi- 
ness contained  a  term  or  condition  that  the 
vendors  should  sell  and  the  purchasers  should 
purchase  "  the  full  benefit  of  all  pending  con- 
tracts and  engagements  and  of  all  other  property 
to  which  the  vendors  are  or  may  be  entitled  in 
connection  with  the  said  journal "  :—Held,  that 
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the  purchasers  took  the  hurden  of  pending  con- 
tracts, and  did  not  merely  acquire  an  option  to 
take  the  benefit  of  such  contracts.  Bowater  v. 
Mirror  of  Life  Co.,  60  W.  R.  381— Kemaody,  J. 

Sale  of  Ooodf— Ooods  to  be  Delivered  from  Ship 
on  to  Porohaaer's  Wharf— Ship  too  large  for  Berth 
— Expenses  of  Dredging.] — The  appellants  pur- 
chased from  the  respondents  a  cargo  of  oU  in 
bulk  to  be  shipped  by  a  named  steamer  and  to 
be  delivered  by  the  steamer  into  buyers'  storage 
tanks,  and  the  buyers  \mdertook  to  receive  the 
oil  from  the  steamer  through  their  pipe-lines  at 
the  discharging  berth.  By  a  contract  between 
the  buyers  and  a  dock  company  the  preferential 
use  of  a  certain  wharf  in  the  Thames  was 
granted  to  the  buyers,  and  facilities  for  pipe- 
lines to  the  storage  tanks  were  also  given  to 
them,  and  the  dock  company  agreed  to  clear 
out  a  berth  to  enable  a  steamer  850  feet  long  to 
lie  safely  alongside,  but  the  purchasers  had  no 
right  as  between  themselves  and  the  dock  com- 
pany to  have  vessels  of  greater  length  than  360 
feet  at  the  wharf.  The  sellers  knew  that  the 
buyers'  pipe-lines  were  at  that  wharf,  and  they 
contracted  with  reference  to  that  place  of  dis- 
charge. The  steamer  named  in  the  contract 
of  sale  was  471  feet  long,  and  could  not,  there- 
fore, lie  at  the  berth.  Dredging  operations  had 
accordingly  to  be  undertaken,  and  then  the 
steamer  came  alongside  and  delivered  her  cargo. 
The  sellers  did  not  know  that  the  berth  was  too 
short  for  the  steamer,  and  the  buyers  did  not 
know  the  length  of  the  steamer,  though  both 
parties  might  by  enquiry  have  ascertaineid  these 
facts: — Hcldf  that  on  the  true  construction  of 
the  contract  the  buyers  undertook  to  procure 
for  the  sellers  the  right  to  have  the  steamer  at 
the  berth  for  the  purpose  of  discharging  there, 
and  that,  if  the  dredging  operations  were  neces- 
sary in  order  to  get  the  consent  of  the  dock 
company  to  the  steamer  coming  alongside,  the 
expenses  of  dredging  must  be  borne  by  the 
buyers  as  being  an  expense  necessary  to  enable 
them  to  perform  their  contract.  Shell  Transport 
and  Trading  Co,  and  Consolidated  Petroleum 
Co.,  In  re,  20  T.  L.  R.  617— Channell,  J. 


14.  Breach. 

Breach  by  Party  through  his  own  Act  or 
Defanlt- Offer  of  Diiforent  Indemnity— Effect 
of.] — By  LoBD  Watson. — The  rule  of  law  ap- 
plicable to  contracts  is  that  neither  of  the 
parties  can  by  his  own  act  or  default  defeat 
the  obligations  which  he  has  undertaken  to 
fulfil,  or  escape  those  obligations  by  offering  to 
the  other  party  an  indemnity  which  is  not  that 
which  the  other  party  contracted  to  accept. 
The  Blairmore,  67  L.  J.  P.O.  96;  [1898]  A.O. 
693;  79  L.  T.  217;  8  Asp.  M.C.  429— H.L. 
(Sc.) 

Breach  by  One  Party— Bight  to  Treat  Con- 
tract as  at  an  End.]— If  there  is  a  distinct 
refusal  by  one  party  to  be  bound  by  the  terms 
of  a  contract  in  the  future,  the  other  party  may 
treat  the  contract  as  at  an  end.  Short  of  such 
refusal,  the  true  principle  is  to  ascertain 
whether  the  action  of  the  party  who  is  breaking 
the  contract  is  such  that  the  other  party  is 
entitled  to  conclude  that  the  party  breaking 
the  contract  no  longer  intends  to  be  bound  by 
its  provisions.    For  this  purpose  the  failure  to 


perform  must  go  to  the  root  of  the  contract, 
and  it  is  going  too  far  to  hold  that,  however 
little  remains  to  be  performed,  if  it  is  to  be 
gathered  from  the  facts  that  one  party  does 
not  intend  to  fulfil  his  obligations  to  perform 
that  part,  the  other  party  is  justified  in  treating 
the  contract  as  wholly  determined.  The  prin- 
ciples laid  down  by  Lord  BiiACKBURN  in 
Mersey  Steel  and  Iron  Co,  v.  Naylor  (63  L.  J. 
Q.B.  497,  601;  9  App.  Cas.  434,  442,  448) 
followed  and  applied.  Rhymney  Railway  v. 
Brecon  and  Merthyr  Tydfil  Junction  Railway^ 
69  L.  J.  Ch.  813;  83  L.  T.  Ill;  49  W.  R.  116 
— C.A. 

Bepndiation — Measure  of  Damages — Agree- 
ment by  Broker  on  Stock  Exchange  to  Cany 
Over  Stock— Closing  of  Client's  Account  without 
Authority.] — Brokers  on  the  London  Stock 
Exchange  made  an  agreement  with  their  client 
to  carry  over  stocks  purchased  for  him  for  the 
current  account  to  the  next  account,  and  in 
pursuance  of  the  agreement  made  contracts 
with  jobbers  on  the  Exchange  for  that  purpose ; 
but  before  the  next  settlement  they,  without 
authority,  closed  the  client's  account  by  selling 
the  stocks  at  prices  lower  that  the  carrying- 
over  prices.  The  client  gave  notice  to  the 
brokers  that  he  repudiated  the  loss  on  the 
sale  of  the  stocks,  and  claimed  the  benefit  of 
the  carrying-over  contracts.  The  prices  of  the 
stocks  at  the  next  settlement  were  higher  than 
the  carrying-over  prices: — Held,  in  an  action 
brought  by  the  client  after  the  settlement 
against  the  brokers  for  breach  of  their  agree- 
ment, that  the  closing  of  the  client's  account 
was  an  anticipatory  breach  only  of  the  agree- 
ment, and  not  a  final  breach  thereof,  and  that, 
as  the  plaintiff  had  elected  to  treat  the  agree- 
ment as  subsisting,  the  brokers  could  not  claim 
to  have  the  damages  assessed  with  reference  to 
the  date  of  the  closing  of  the  account,  but  the 
client  was  entitled  to  recover  the  difference 
between  the  carrying-over  prices  of  the  stocks 
and  their  prices  at  the  date  fixed  for  the  per- 
formance of  the  agreement — that  is,  at  the  next 
settlement.  Michael  v.  Hart,  71  L.  J.  K.B.  265 ; 
[1902]  1  K.  B.  482;  86  L.  T.  474;  60  W.  R.  308 
—C.A.  Affirmed  on  the  facts,  89  L.  T.  422— 
H.L.  (E.) 

Qucere,  whether  the  client  was  entitled  to 
recover  the  difference  between  the  carrying- 
over  prices  and  the  highest  prices  reached 
between  the  closing  of  his  account  and  the 
settlement.    lb, 

Jnstiijring  Bepndiation— Qnestion  for  Judge  or 
j^uy.] — The  question  whether  a  breach  of  con- 
tract is  of  such  a  character  as  to  justify  the 
treatment  of  the  contract  as  repudiated  may, 
when  it  depends  on  the  construction  of  a 
written  contract,  be  decided  by  the  Judge  with- 
out the  jury.  Qeorge  D,  Emery  Co.  v.  Wells, 
76  L.  J.  P.O.  104 ;  [1906]  A.C.  616 ;  96  L.  T.  589 
— P.C.    And  see  Fbaud. 

Ooarantee— Hew  Contract  with  Chiarantor— 
Contractor  made  Agent  of  Onarantor— Wrongftd 
Interference  by  Contractor— Damage*— Liability 
of  Guarantor.] — The  appellants  guaranteed  the 
execution  of  work  for  a  munici^  corporation, 
I  but  the  contractor  made  default  and  abandoned 
I  the  work.     Thereupon  the  appellants  made  a 
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new  contract  with  the  respondent.  The  corpora- 
tion, through  their  engineer,  were  made  the  , 
agents  for  the  guarantors  in  respect  of  aU  matters  | 
relating  to  the  respondent's  execution  of  the 
contract.  The  corporation,  on  the  plea  that  the 
respondent  was  not  fulfilling  the  contract,  took 
possession  of  the  works.  In  an  action  by  the  | 
respondent  against  the  appellants  the  jury  found 
that  the  corporation  had  improperly  prevented 
the  execution  of  the  work  and  wrongfully  taken 
possession  i—Held^  that  the  respondent  was 
entitled  to  treat  the  contract  as  at  an  end,  and 
to  sue  on  a  quantum  meruit  for  work  and  labour 
done  and  materials  supplied.  Ladder  v.  Slowey^ 
73  L.  J.  P.O.  82 ;  [1904]  A.C.  442 ;  91  L.  T. 
211 ;  63  W.  R.  131 ;  20  T.  L.  R.  697— P.O. 

Oonstmetion— Work.]  —  Where     one    trader 
agrees  with  another  that  during  a  term  of  years 
he  will  not  "  erect  or  assist,  or  be  in  any  way  con-  - 
corned  or  interested  in  the  erection  or  use  **  of 
works,  or  •*  do  anything  of  the  like  nature  which 
may  in  any  way  interfere  with  or  restrict  the  out- 
put, business,  trade  or  profits  "  of  the  other,  it  is 
not  a  breach  of  such  agreement  to  contract  with  a 
third  person  to  take  the  whole  output  of  his 
business,  or  to  contract  to  purchase  at  the  end 
of  the  term  the  whole  business  of  that  third 
person,  although  in  the  meantime  additional 
works  are  to  be  constructed  in  connection  there- 
with ;  nor  is  it  a  breach  to  lend  money  to  that 
third  person  where  such  loan  is  independent  of 
the  contract  with  him.     Southland  Frozen  Meat  ! 
and  Produce  Export  Co.  v.  Nelson  Brothers^  67  - 
L.  J.  P.O.  82;  [1898]  A.C.  442;  78  L.  T.  363—  ' 
P.O. 

Procoring  Breach— Tort— Clause  of  Action- 
Damage.] — A  contract  by  B  to  buy  special  goods 
from  A  on  the  condition  of  not  re-selling  (except 
to  certain  persons)  at  less  than  a  fixed  minimum 
price  is  not  such  a  contract  as  will  render  C, 
who  induces  or  procures  B  to  commit  a  breach 
of  it,  liable  to  an  action  of  tort  at  the  instance 
of  A.  Such  inducement  or  procurement  is 
not  interference  with  a  contractual  relation 
within  the  meaning  of  Quinn  v.  Leaihem  (70 
L.. J.  P.O.  76 ;  [1901]  A.C.  496).  Naiianal  Phono- 
graph  Co.  v.  Edison-Bell  Consolidated  Phono- 
graph  Co.,  76  L.  J.  Ch.  194;  96  L.  T.  218;  23 
T.  L.  R.  189— Joyce,  J. 

In  cases  where  interference  with  a  con- 
tractual relation  is  actionable  substantial 
damage  must  be  proved.    lb. 

Combination  to  Induce  Breach  of  Contract — 
Legal  JuBtifloation — Trade  XTnion.]— -It  is  unlaw- 
ful, in  the  absence  of  legal  justification,  for 
persons  to  combine  in  procuring  a  breach  of  con- 
tract by  others,  and  the  absence  of  malice  or 
sinister  or  indirect  motive,  and  the  desire,  in 
discharge  of  a  supposed  duty,  to  benefit  the 
persons  induced  to  break  their  contracts,  con- 
stitute no  defence  to  an  action  for  damages  based 
on  such  procurement.  South  Waies  Miners' 
Federation  v.  Qlamorgan  Coal  Co.,  74  L.  J. 
K.B.  626 ;  [1905]  A.C.  289 ;  92  L.  T.  710 ;  63  W.  R. 
693 ;  21  T.  L.  R.  441— H.L.  (E.) 

Interferencd  with  Contractual  Bights— Con- 
spiracy— Trade — Cause  of  Action  —  Knowingly 
Inducing  Commission  of  Actionable  Wrong  — 
Employment  of  Illegal  Xeans— Justification.]— 
A  person  who,  without  sufficient  justification, 


interferes  with  the  contractual  relations  of 
another,  commits  an  actionable  wrong.  Read 
v.  Friendly  Society  of  Operative  Stonemasons^ 
71  L.  J.  K.B.  994 ;  [1902]  2  K.B.  732 ;  87  L.  T. 
493  ;  61  W.  R.  116;  66  J.  P.  822— C.A. 

Justification,  to  be  of  any  avail  as  a  defence, 
must  cover  the  whole  conduct  of  the  person 
who  interferes — the  means  he  used  as  well  as 
the  end  he  had  in  view.    lb. 

Persuasion  by  an  individual  for  the  purpose 
of  depriving  another  person  of  the  benefit  of 
a  contract,  if  effectual  in  bringing  about  a 
breach  of  such  contract  to  the  damage  of  such 
person,  gives  a  cause  of  action ;  and  honest 
belief  on  the  part  of  the  persuader  that  he  is 
acting  for  his  own  interests  does  not  improve 
his  position;  still  less  so  when  he  does  not 
confine  himself  to  persuasion  but  joins  with 
others  to  enforce  their  common  interests,  by 
coercion,  at  the  expense  of  such  other  person. 
lb. 

Persons  who,  acting  in  concert,  knowingly 
and  for  their  own  ends  induce  the  commission 
of  an  actionable  wrong  and  employ  illegal 
means  to  bring  it  about,  commit  an  actionable 
wrong  which  is  incapable  of  justification.    lb. 

The  more  procurement  of  a  breach  of  con- 
tractual rights  is  not  necessarily  actionable. 
Glamorgan  Coal  Co.  v.  South  Wales  Miners' 
Federation,  71  L.  J.  K.B.  1001 ;  [1903]  1  K.B. 
118;  87  L.  T.  282;  61  W.  R.  69— Bigham,  J. 

To  constitute'  a  cause  of  action  the  pro- 
curement must  be  without  sufficient  justifica- 
tion,   lb. 

A  person  who,  without  any  motive  of  injuring 
a  third  person  or  profiting  himself  at  the  ex- 
pense of  a  third  person,  honestly  and  bona  fide 
in  the  Interests  of  a  person  seeking  advice 
advises  him  to  break  a  contract  with  such  third 
person,  has  sufficient  justification.    lb. 

The  procurement  of  a  breach  of  contract  does 
not  become  actionable  merely  because  it  is  the 
act  of  several  in  combination  having  sufficient 
justification.    16. 

Lumley  v.  Gye  (22  L.  J.  Q.B.  463 ;  2  E.  &  B. 
216),  Bowen  v.  Hall  (50  L.  J.  Q.B.  306 ;  6  Q.B.  D. 
333),  Mogul  Steamship  Co.  v.  McGregor,  Goiodb 
Co.  (68  L.  J.  Q.B.  465 ;  23  Q.B.  D.  698 ;  61  L.  J. 
Q.B.  295 ;  [1892]  A.C.  26),  and  Quinn  v.  Leathern 
(70  L.  J.  P.C.  76;  [1901]  A.C.  496)  considered 
and  discussed.    lb. 

Conduct  Inducing— Officials  of  Trade  Union.]— 

See  Trade  Union. 

Damages.]— See  Damages. 

Maliciously   Procuring    Breach.]  —  See   Ma- 

LICI0U8  PbOCBEDINQS. 


16.  DiSCHABOS  OF. 

Partnership— Personal  Services— Effeet  of  Death 
of  One  Partner.]— The  plaintiffs  entered  into  a 
contract  with  a  firm  of  three  partners  who  de- 
scribed themselves  as  a  company,  but  the  plain- 
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tiffs  knew  nothing  about  the  composition  of 
the  company  or  of  the  firm.  The  contract  was 
signed  by  one  of  the  partners  as  *'  manager  '* 
for  the  company,  and  under  it  the  plaintiffs 
were  engaged  to  give  two  series  of  performances 
at  different  dates  at  a  music-hall.  One  of  the 
partners  died,  but  no  notice  of  his  death  was 
given  to  the  plaintiffs,  who  subsequently  carried 
out  the  first  series  of  performances,  and  were 
paid  for  the  same  by  the  surviving  partners. 
The  plaintiffs  afterwards  received  a  notice  that, 
owing  to  the  death  of  the  partner,  the  contract 
was  cancelled : — Held,  that  as  the  contract  had 
no  relation  to  the  personal  conduct  of  the  de- 
ceased partner,  the  liability  of  the  three  partners 
was  not  discharged,  but  could  be  enforced 
against  the  survivors.  Tosher  v.  Shepherd 
(30  L.  J.  Ex.  207 ;  6  H.  <fc  N.  576)  distinguished. 
Phillipa  V.  HuU  Alhambra  Palace  Co,,  70  L.  J. 
K.B.  26;  [1901]  1  K.B.  59;  83  L.  T.  431;  49 
W.  R.  223— D. 


16.  Other  Mattebs. 

Anignmant] — See  Assionhekt. 
Book,  to  Edit.]— See  Copybight. 
Oompaniei,  by.]— See  Company,  col.  363. 
Confliot  of  Laws.]— See  Iiiternational  Law. 
Damages  for  Breaok.]— iS>ee  Damages. 
Fraud,  Effeet  of.]— iS>ee  Fbaud. 
InfuDLt,  by.]— See  Infant. 
Interest — Disqualifloation.]— See  Local  Go- 

VEBNMBNT  and  COBPOBATION. 

Master  and  Servant,  between.]— See  Masteb 
AND  Sebvant. 

Penalty,  under.]— See  Penalty. 

Sale  of  Business.]  —  See  Tbade  Name  and 
Goodwill.  ^ 

Sale  of  Goods.]— See  Sale  of  Goods. 

Seal,  whether  Keeessary.]  —  See  Local  Go- 

vebnment. 

Settlement,  for.]— See  Settlement. 

Work   and   LalMrar,   for.]  — See   Wobk    and 
Laboub. 


contbibution. 

Joint  Covenantors — Oontribntion  —  Evidenee 
of  Latention — Implied  Ckmtraot— Inferenee  from 
Cireumstanoes.] — The  doctrine  of  contribution 
between  joint  covenantors  is  based  on  a  broad 
principle  of  equity,  or,  as  it  has  sometimes  been 
expressed,  on  an  implied  contract,  and  de- 
pends on  the  intention  of  the  parties  contract* 
mg.  Evidence  of  such  intention  is  admissible 
after  the  death  of  one  of  such  covenantors; 
and  when  a  father,  on  the  marriage  of  his  son, 
had  entered,  together  with  the  son,  into  a  joint 
and  several  covenant  with  the  trustees  of  the 
marriage  settlement  to  pay  a  certain  sum  of 
money  six  months  after  his   death  and  had 


specificcJly  charged  some  of  his  own  property 
with  payment  of  the  same,  and  the  son,  at  the 
date  at  his  marriage,  was  possessed  of  a  rever- 
sionary interest  only  which  he  brought  into 
settlement,  and,  the  father  having  died  insol- 
vent,  the  security  had  to  be  realised,  the  Court 
declined  to  infer,  in  the  absence  of  express 
contract,  an  intention  on  the  part  of  the  father 
to  reserve  a  right  to  his  executors  to  sue  his  son 
for  contribution.  Bentinck,  In  re ;  BetUitick  v. 
BenUnck,  80  L.  T.  71— Stirling,  J. 

Co-direotors,  1^.]— See  Company. 

Oo-sorety,  bj.]— See  Pbincipal  and  Subety% 

Shareholders,  1^,  in  Winding-np.] — See  Com- 
pany. 


contbibutoby. 

See  Company. 


CONVEBSION  (COMMON 
law.  AT). 

See  Tboveb. 


CONVEBSION  (EQUITY.  IN). 

Tmst  for  Conversion— Postponement  of  Oon- 
version— Disposal  of  Income.]  —  A  testator  by 
his  will  left  the  residue  of  his  real  and  personal 
estate  to  trustees  upon  trust  for  conversion, 
with  power  to  postpone  the  conversion  for  a 
period  not  exceeding  twenty-one  years  from  his 
death,  at  their  discretion,  and  directed  that  the 
surplus  income  of  his  unsold  and  unconverted 
estate  should  be  accumulated  during  the  said 

Seriod  of  twenty-one  years.  Part  of  the  resi- 
uary  real  estate  consisted  of  land  containing 
valuable  seams  of  coal,  which  were  not  worked 
or  let  during  the  testator's  lifetime.  The  tes- 
tator died  in  1872.  The  estate  was  not  con- 
verted within  twenty-one  years.  In  1876  the 
trustees,  in  accordance  with  a  power  in  that 
behalf,  granted  a  lease  of  the  coal  for  forty 
years,  and  large  sums  were  received  under  the 
lease  for  rents  and  royalties: — Held,  that  the 
trustees  were  bound  to  accumulate  the  income 
received  under  the  mining  lease  till  the  expira- 
tion of  the  period  of  twenty-one  years  from  the 
testator's  death.  But  (reversing  the  jud^ent 
of  the  Court  below),  that  on  the  expiration  of 
the  twenty-one  years,  the  tenants  for  life  were 
entitled  to  receive  out  of  the  rents  and  rovalties 
under  the  mining  lease  a  fair  equivalent  for  the 
income  that  would  have  been  received  by  them 
if  the  residuary  estate  had  been  sold  and  the 
proceeds  invested.  Wentworth  v.  Wentworth, 
69  L.  J.  P.C.  18;  [1900]  A.0. 163;  81  L,  T.  682 
— P.C. 

Power  or  Trust  for  Sale— Settlement  of  Beal 
Estate — Ultimate  Limitation  to  Husband  and 
his  Heirs— Beolaration  that  Lands  should  be  eoa> 
sidered  Personal  Estate.]— By  marriage  settle- 
ment, fee-simple  lands  and  certain  securities 
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were  vested  in  trustees  upon  trust  as  to  the 
lands  that  the  trustees  should,  upon  such 
application,  or  with  such  consent,  on  at  such 
discretion,  as  thereinafter  mentioned,  sell  the 
same,  and  hold  the  sale-moneys  and  the  rents 
until  sale  upon  the  trusts  thereinafter  declared ; 
and  it  was  declared  that  the  trustees  should 
stand  seised  and  possessed  of  the  lands,  sale- 
moneys,  and  securities  upon  trust  to  permit  the 
same  to  remain  in  their  then  state  of  invest- 
ment, or  should,  on  the  application  or  with  the 
consent  in  writing  of  the  husband  and  wife,  or 
the  survivor,  and  after  the  death  of  the  survivor 
at  the  discretion  of  the  trustees,  call  in  the 
securities  and  receive  the  moneys  to  arise  there- 
from, or  arising  from  a  sale  of  the  lands  if  sold, 
and  invest  the  same  as  therein  mentioned,  and 
pay  the  rents  of  the  lands  till  sold  and  the 
interest  of  the  sale-moneys  and  securities  to  the 
husband,  <fec.,  with  an  ultimate  limitation  as  to 
the  landB  or  sale-moneys,  and  portion  of  the 
securities,  for  the  husband,  his  heirs,  executors, 
administrators,  and  assigns.  The  settlement 
contained  a  power  to  lay  out  the  trust  funds 
in  the  purchase  of  hereditaments,  and  it  was 
thereby  declare^  that  the  hereditaments  so  to 
be  purchased  and  the  said  lands  should  be 
considered  for  all  the  purposes  of  the  settle- 
ment as  personal  estate  only.  The  lands  had 
been  recently  bought  by  the  husband ;  part  of 
the  purchase-money  was  paid  out  of  the  wife's 
fortune,  and  the  settlement  contained  provisions 
for  securing  the  repayment  of  same  in  certain 
events.  The  lands  were  not  sold,  and  the 
ultimate  'limitation  took  effect :  —  Beldy  that 
there  was  no  conversion  of  the  lands,  and  that 
they  passed,  on  the  death  of  the  husband,  as 
real  estate  to  his  heir-at-law.  MccQwire  v. 
MccOwire,  [1900]  1  Ir.  R.  200— V.C. 

Partitioii  Aotion— Payment  to  Persons  Abso- 
lutely Entitled— Tmstees  with  Power  of  Sale 
with  Consent.] — An  order  in  a  partition  action 
ordering  payment  of  the  proceeds  of  sale  of 
real  estote  to  trustees  with  power  of  sale  with 
the  consent  of  the  tenant  for  life  of  the  here- 
ditaments sold,  and  made  in  the  presence  of 
the  trustees  and  the  tenant  for  life,  is  a  pay- 
ment to  persons  '•  becoming  absolutely  entitled," 
and  the  proceeds  of  sale  subsequently  devolve 
as  personalty.  Hobson's  Tncsts,  In  re  (47  L.  J. 
Ch.  310 ;  7  Ch.  D.  708),  followed  as  binding  on 
a  Court  of  first  instance,  notwithstanding  the 
criticisms  in  Smith,  In  re  (68  L.  J.  Ch.  108; 
40  Ch.  D.  886).  Morgan,  In  re ;  Smith  v.  May, 
69  L.  J.  Ch.  736;  [1900]  2  Ch.  474;  48  W.  R. 
670— Stirling,  J. 

Contract  by  Lnnatio  to  Pniohase  Boal  Estate 
— Contract  Carried  ont  by  Committee  nnder 
JHreotion  of  Court  —  Voidable  Contract.]  —  A 
direction  by  the  Master  in  Lunacy  to  the  com- 
mittee of  a  lunatic  to  carry  out  a  contract  by 
such  lunatic  for  the  purchase  of  real  estate, 
and  to  provide  the  purchase-money  out  of  such 
lunatic's  personal  estate,  amounts  to  an  election 
on  the  part  of  the  lunacy  authorities  to  con- 
firm the  lunatic's  voidable  contract,  and  the 
result  will  be  to  effect  a  conversion  of  the 
estate  so  contracted  to  be  purchased  as  between 
the  limatio's  heir-at-law  and  next-of-kin,  and 
such  estate  will  accordingly  descend  to  the  heir. 
Baldwyn  v.  Smith,  69  L.  J.  Ch.  336;  [1900] 
lCh.688;  82L.T.616;  48  W.  R.  846— Byrne,  J. 


Partition  Action— Order  for  Sale.]— /See  Pab- 
TinoN. 

Power  of  Conversion.]— /S^  Powbb. 

Settled  Land,  in  Case  of.]— /See  Settled  Land. 

Tmst  for  Conversion— Omission  to  Convert.]— 

See  Estate. 


CONVICTION. 

See  Cbiminal  Law. 


COPYHOLDS. 

Pines  for  Bcnewal— leases  for  Lives — Tenant 
for  Life  and  Bcmainderman.]— Where  a  tenant 
for  life  of  a  manor  who  is  unimpeachable  for 
waste,  and  under  no  obligation  to  renew,  has 
nevertheless  renewed  leases  for  lives  of  copy- 
holds according  to  the  custom  of  the  manor, 
upon  the  payment  of  arbitrary  fines,  such  fines 
will  be  considered  as  casual  profits,  and  belong 
to  the  tenant  for  life  as  against  the  remainder- 
man. And  this  will  be  so  in  a  case  where  the 
tenant  for  life  holds  under  a  settlement  which 
only  empowers  him  to  grant  leases  for  twenty- 
one  years,  provided  that  the  renewals  have  been 
granted  in  a  customary  and  reasonable  manner. 
Medows,  In  Ye ;  Norie  v.  Bennett,  67  L.  J.  Ch. 
146;  [1898]  1  Ch.  300;  78  L.  T.  13;  46  W.  R. 
297— Kekewich,  J. 

Admittance— Arbitrary  line— Fine  Pajrable 
only  on  First  Admittance — Colonrable  Purchase 
of  Small  Property  to  Avoid  Fine  on  Sabceqnent 
Pnrohase  of  Large  Property— Semedy  of  Lord— 
Amoont  of  Fine — ^Assessment.] — By  the  custom 
of  a  manor,  if  a  stranger  purchased  copyhold 
property  he  paid  to  the  lord  on  admittance 
an  arbitrary  fine  which  was  assessed  with 
reference  to  the  yearly  value  of  the  property, 
but  if  a  copyholder  purchased  additional  copy- 
hold property  he  paid  only  a  nominal  fine. 
The  defendant,  who  was  a  stranger  to  the 
manor,  having  agreed  to  purchase  a  large  copy- 
hold property,  in  order  to  avoid  payment  of  an 
arbitrary  fine  in  respect  thereof,  entered  into 
an  agreement  with  a  copyholder  to  purchase 
from  the  latter  a  small  cottage  for  a  certain 
simi  on  the  terms  that  he  should  reconvey  it 
after  three  months,  that  the  vendor  should 
collect  and  retain  all  rents  received  while  the 
defendant  held  the  cottage  and  should  pay  all 
outgoings,  and  that  in  case  the  defendant 
should  wish  to  keep  the  cottage  he  should  pay 
a  further  sum  to  the  vendor.  The  cottage  was 
thereupon  surrendered  in  favour  of  the  defen- 
dant, and  the  lord  admitted  him  as  tenant 
thereof  on  payment  of  an  arbitrary  fine.  The 
defendant  then  completed  his  purchase  of  the 
larger  property,  and  was  admitted  tenant 
thereof  on  payment  of  a  merely  nominal  fine : 
^Held,  that  the  agreement  for  the  purchase  of 
the  cottage  by  the  defendant  was  merely 
colourable.  Held,  also,  that  the  lord  was  en- 
titled to  be  put  in  the  same  position  as  if  he 
had  never  admitted  the  defendiEbnt  as  tenant  of 
the  cottage,  and  that  the  defendant  must  pay 
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to  the  lord  an  arbitrary  fine  in  respect  to  the 
larger  property.  AtL-Oen,  v.  Sandover,  73  L.  J. 
K.B.  478;  [1904] -1  K.B.  689;  90  L.  T.  480; 
62  W.  R.  673 ;  20  T.  L.  R.  361— Channell,  J. 

Where  by  the  custom  of  a  manor  an  arbitrary 
fine  is  payable  only  on  the  first  and  not  on  any 
subsequent  admittance,  in  assessing  the  amount 
of  the  fine  which  would  be  reasonable  in  any 
particular  case  regard  should  be  had  to  the 
value  of  the  property  purchased  and  to  the 
probability  of  its  being  purchased  to  enable 
the  purchaser  to  avoid  paying  an  arbitrary  fine 
on  being  afterwards  admitted  to  other  property 
of  greater  value.    lb. 

Beoovery  of,  by  Aetion— Aoomal  of 

Oame  of  Aotion— Limitation  of  Time.]— ^^^ 
right  of  the  lord  of  a  manor  to  a  fine  arbitrary 
accrues  at  the  date  of  admittance  of  the  copy- 
hold tenant,  and  the  lord's  aotion  of  debt  to 
recover  such  a  fine  is  barred  by  section  3  of 
the  Civil  Procedure  Act,  1833,  unless  brought 
within  six  years  from  the  date  of  admittance ; 
and  the  lord  cannot,  by  delaying  to  assess  and 
demand  the  fine  for  upwards  of  six  years  after 
admittance,  prevent  the  operation  of  the  statute. 
MonckUm  v.  Payne,  68  L.  J.  Q.B.  961 ;  [1899] 
2  Q.B.  603;  81  L.  T.  204;  48  W.  R.  44— A.  L. 
Smith,  L.J. 

Special  Ciutom— Only  one  Joint  Tenant  Ad- 
mitted—Admittanse  of  One  not  Admittanoe  of 
All.] — A  special  custom  of  a  manor  by  which 
one  only  of  several  joint  tenants  of  copyholds  I 
can  be  admitted,  and  only  one  fine  is  payable  ^ 
on  such  admittance,  is  a  special  circumstance 
which  excludes  the  general  rule  that  the  admit- 
tance of  one  joint  tenant  operates  as  the  admit- 
tance of  all;  and,  in  case  of  a  devise  to  joint 
tenants,  such  custom  is  not  bad  as  restraining 
the  power  given  to  testators  by  section  3  of  the 
Wills  Act  to  devise  their  copyholds  without 
stint.  Howard  v.  Qwynn,  84  L.  T.  506 ;  65  J.  P. 
327— D. 

Freehold  Tenement— Heriot-Seiiin- Xort- 
ffage.] — By  custom  of  a  manor  a  heriot  was 
due  on  the  death  of  the  tenant  of  a  certain 
freehold  tenement  dying  "solely  seised."  A 
tenant  in  fee-simple  of  the  tenement  by  deed 
mortgaged  his  tenement  and  died  without 
redeeming  the  mortgage,  but  in  possession  as 
mortgagor: — Held^  that  a  heriot  was  due. 
Copestake  v.  Hover,  76  L.  J.  Ch.  232;  [1907] 
1  Ch.  866;  96  L.  T.  322;  23  T.  L.  R.  310— 
Kekewioh,  J. 

Xortgagor  in  Possettion.]— A  mortgagor 

in  possession  of  freehold  land  is  seised  as  a 
freehold  tenant.  Heath  v.  Pugh  (50  L.  J.  Q.B. 
473 ;  6  Q.B.  D.  346)  and  Leach  v.  Jay  (47  L.  J. 
Ch.  876;  9  Ch.  D.  42)  foUowed.  Id.  Reversed, 
C.A.  43  L.  J.  N.  C.  827. 

Tenure  of  Anoient  Demeine — Cnitomary  Free- 
hold—Fine on  Alienation.]— The  freehold  of 
land  held  by  the  tenure  of  anoient  demesne  is 
in  the  tenant  and  not  in  the  lord  of  the  manor. 
A  custom  for  the  lord  of  a  manor  of  ancient 
demesne  to  receive  a  fine  arbitrary  upon  the 
purchase  of  lands  within  the  manor  is  bad, 
whether  limited  to  purchases  by  "  strangers  " 
(that  is,  persons  not  already  tenants  of  the 
manor)  or  not,  as  being  contrary  to  the  statute 
Quia  Emptores  and  other  statutes.    MerUens 


V.  HiUy  70  L.  J.  Ch.  489;  [1901]  1  Ch.  842; 
84  L.  T.  260;  49  W.  R.  408;  66  J.  P.  312— 
Cozens-Hardy,  J. 

Title  to  Manor— PoMettion—Pretiimption  of 
Lost  Oraat.] — Semble^  where  a  manor  has 
existed  in  the  hands  of  the  Crown,  and  the 
Crown  has  granted  some  of  the  lands  of  the 
manor  to  a  subject  by  a  grant  which  did  not 
pass  the  manor,  but  the  successors  in  title  of 
the  grantee  have  held  manorial  courts  and  kept 
court  roUs  continuously,  and  shew  a  long 
modem  paper  title  to  the  manor,  a  grant  of  the 
manor  itself  from  the  Crown  will  be  presumed. 
lb. 

Devolution- Equitable  Estate— Personal  Bepre- 
sentative.] — An  equitable  estate  in  copyholds 
devolves,  upon  the  death  of  the  owner,  to  his 
legal  personal  representative  imder  the  Land 
Transfer  Act,  1897,  s.  1,  and  not  to  the  cus- 
tomary heir.  Somerville  and  Turner^ s  Contract^ 
In  re,  72  L.  J.  Oh.  727;  [1903]  2  Ch.  583; 
89  L.  T.  405 ;  62  W.  R.  101— Kekewich,  J. 

Ihity  of  Ckypyholder  to  Bepair— Forfeitnre — 
Implied  Contract— Aotion  for  Damages.] — The 
lord  of  a  manor  brought  an  action  against  tho 
executors  of  a  deceased  copyhold  tenant  fof 
breach  of  an  implied  contract  by  the  tenant 
to  keep  his  tenement  in  tenantable  repair.  As 
the  basis  of  this  implied  contract  tho  lord 
alleged  a  custom  of  the  manor  imposing  upon 
the  copyholders  the  duty  to  keep  their  tene- 
ments in  tenantable  repair.  To  prove  this 
custom  he  produced — (a)  the  customary  of  the 
manor,  from  which  it  appeared  that  the  copy- 
holders were  entitled  to  housebote ;  (6)  entries 
in  the  court  rolls  containing  presentments  and 
forfeitures  for  non-repair  of  copyhold  tenements, 
and  admittances  of  tenants  containing  licences 
to  sub-let  provided  all  due  reparations  had  been 
performed ;  and  (c)  oral  evidence  shewing  that 
copyholders  had  repaired  their  tenements  at 
the  instance  of  the  lord  without  any  present- 
ment by  the  homage : — Held,  that  this  afforded 
no  evidence  of  the  custom  alleged,  being  refer- 
able to  the  customary  law  applicable  to  all 
copyhold  tenure — namely,  that  the  tenement 
may  be  forfeited  for  non-repair.  Blackmore  v. 
White  (68  L.  J.  Q.B.  180;  [1899]  1  Q.B.  293) 
distinguished.  Qalbraith  v.  PoynUm,  74  L.  J. 
K.B.  649 ;  [1906]  2  K.B.  268— Bigham,  J. 

Copyholds  for  Lives — Kon-repair  of  Buildings 
—Tenant's  Customary  Obligation  to  Bepair — 
Implied  Contraot— Lord's  £ght  to  Aetion  for 
Damages  for  Kon-repair— Liability  of  Ezeentors 
of  Last  Tenant  in  Grant.]- A  grant  by  copy  of 
court  roll  of  buildings  parcel  of  a  manor  im- 
plies a  contract  on  the  part  of  the  copyhold 
tenant  in  possession  to  fulfil  the  customary 
obligation  to  repair  which  attaches  upon  ad- 
mission by  force  of  custom  to  each  successive 
tenant  where  the  grant  is  for  more  lives  than 
one;  and  such  implied  contract  entitles  the 
lord  of  the  manor  to  an  action  for  damages  for 
non-repair  against  the  tenant  in  possession  in 
his  lifetime,  and  to  a  like  action  against  the 
executors  of  the  last  tenant  in  the  grant  after 
his  death.  Blackmore  v.  HTiite,  68  L.  J.  Q.B. 
180;  [1899]  1  Q.B.  293;  80  L.  T.  79;  47  W.  B. 
I  448— Lord  Russell  of  Killowen,  O.J. 

I     Land  Paroel  of  Kaaor— Lonff-ocmtiBiiad  Pos- 
,  session— Lease  for  999  Tears— Variation  of  Bent 
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— Additicms  to  Holding— Quit-rent  or  Yearly 
Tenanoy—Freeholder  or  Cottager— Eyidenoe.]— 
A  piece  of  land  parcel  of  a  manor,  of  which 
there  were  no  copyhold  tenants,  had  been  held 
since  1709  at  a  rent  which  had  from  time  to 
time  increased  from  Is.  to  58,  Id.  Some  of  the 
additions  to  the  rent  were  traceable  to  additions 
to  the  holding,  but  some  were  not  so  traceable. 
There  was  no  trace  of  the  holding  prior  to 
1709: — Held,  that  the  defendants,  the  present 
holders,  were  not  freehold  tenants  at  a  quit- 
rent,  but  merely  annual  tenants  of  the  lord 
of  the  manor.  Foljambe  v.  Smithes  Tadcaster 
Brewery  Co.,  73  L.  J.  Ch.  722 ;  91  L.  T.  312— 
Kekewich,  J. 

Waste  of  ICanor— Cnstom  to  Kill  Babbitt — 
Bight  of  Copyholders  —  Beasonableness.]  —  A 
custom  or  customary  by-law,  whereby  the 
commoners  of  a  manor  might  take  or  destroy 
rabbits  or  game  on  the  waste,  is  not  neces- 
sarily void  for  unreasonableness.  Semble,  that 
a  custom  for  any  person,  not  merely  any  copy- 
holder, to  kill  rabbits  on  a  manor  without 
molestation  would  be  on  the  face  of  it  un- 
reasonable. Coote  V.  Ford,  83  L.  T.  482— 
Kennedy,  J. 

Lease  by  Lord  for  Training  Horses — Liability 
for  Damage  to  Commoner's  Bights.] — The  lord 
of  the  manor  by  deed  leased  the  right  to  train 
and  gallop  horses  on  the  waste  of  the  manor : 
— Held,  that  the  lord  would  not  be  liable  for 
damage  done  to  the  rights  of  common  of  pas- 
turage of  the  copyholders  by  the  lessee,  unless 
it  was  proved  that  the  lessee  caused  the  damage 
as  the  lord's  agent  or  with  his  licence.    lb. 

Semble,  a  licence  to  train  and  gaUop  horses 
does  not  of  necessity  involve  injury  to  the  right 
of  pasturage.    lb. 

Coal  under  Tenements  —  Speoial  Custom  for 
Tenants  to  Work  and  Sell  Coal,  not  thereby  Hin- 
dering the  Lord's  Sale — Meaning  of  tHindranoe.] 

— In  an  action  by  the  lord  of  the  manor  to 
restrain  copyhold  tenants  from  working  and 
selling  coal  under  their  tenements,  the  defen- 
dants set  up  a  speoial  custom  for  the  tenants  of 
the  manor  to  work  and  sell  the  coal  so  long  as 
the  sale  thereof  in  no  way  hindered  the  lord's 
sale : — Held,  that  the  custom  was  proved,  and 
that  the  defendants'  sales,  being  comparatively 
small,  were  not  in  the  circumstances  a  hin- 
drance within  the  meaning  of  the  restriction. 
Silwell  v.  Worrall,  79  L.  T.  86— Byrne,  J. 

ICanor  — Lord — Steward— Custody  of  Court 
Bolls.] — The  steward  of  a  manor  is  entitled  to 
the  possession  of  the  court  roUs  to  enable  him 
to  properly  discharge  the  duties  of  his  office, 
for  the  neglect  of  which  he  would  be  respon- 
sible. The  lord  is,  in  respect  of  the  court 
rolls,  "  a  trustee  and  guardian  of  the  tenants' 
rights,"  and  the  steward  is  not  entitled  to  hold 
the  rolls  as  against  the  lord  if  there  is  proof 
of  any  improper  conduct  on  the  part  of  the 
steward.  In  such  case  the  Court  wUl  order  the 
rolls  to  be  delivered  to  the  lord,  but  if  there 
is  no  suggestion  of  misconduct  the  Court  wiU 
not  deprive  the  steward  of  their  custody. 
Bawes  v.  Rawes  (6  L.  J.  Ch.  114;  7  Sim.  624] 
discussed  and  explained.  Jennings,  In  re,  72 
L.  J.  Ch.  454;  [1903]  1  Ch.  906;  88  L.  T.  387; 
61  W.  R.  425 ;  67  J.  P.  367— Buckley,  J. 

VOL.   I. 


Compulsory  Purchase.]— 5e^  Lands  Clauses 
Act. 

Fines  and  Fees— By  whom  Payable.]— 5^^ 
Tenant  for  Life. 

Bights  of  Tenants.]— Setf  Cobimon. 


COPYRIOHT. 

statute.]— 2  Edw.  7  c.  15  is  the  Musical 
{Summary  Proceedings)  Copyright  Act,  1902. 

6  Edw.  7  o.dG  is  the  Musical  Copyriaht 

Act,  1906.  ^ 

1.  General,  546. 

2.  Books,  546. 

3.  Dramatic  Representation,  550. 

4.  Letters,  550. 

5.  Musical  Productums,  551. 

6.  Newspaper  Articles  and  Reports,  552. 

7.  Pictures,  653. 

8.  Photographs,  554. 

9.  Sculpture,  555. 

10.  Designs,  555. 

11.  International  Law  of  Copyright,  655. 

12.  Action  for  Infringement,  556. 

1.  General. 

Application  of  English  Statute.]— The  Copy- 
right  (Works  of  Art)  Act,  1862,  conferring  on 
British  subjects  and  persons  resident  in  British 
dominions  copyright  in  pictures,  drawings,  and 
photographs, .  is  not  applicable  to  any  part  of 
the  British  dominions  outside  the  United 
Kingdom.  Graves  v.  Gorrie,  72  L.  J.  P.C.  95 ; 
[1903]  A.C.  496;  89  L.  T.  Ill;  52  W.  B.  113— 
P.O. 

2.  Books. 

"  Book  " — Designs — Illustrations  Substantial 
Part  of  Catalogue  —  Sale  of  Electrotypes  — 
Personal  Lieenoe— Bight  to  Assign.]— In  Sep- 
tember, 1898,  the  plaintiffs,  who  were  wholesale 
manufacturers  of  furs,  mantles,  <kc.,  published 
a  catalogue  of  designs  containing  twelve  illus- 
trations. The  firm  of  E.  &  W.,  retail  drapers, 
having  obtained  one  of  these  catalogues,  re- 
quested the  plaintiffs  to  supply  them  with  some 
of  the  electro  blocks  of  the  illustrations,  and 
this  the  plaintiffs  did,  the  price  being  45.  6d, 
each.  E.  &  W.  handed  over  these  blocks  to 
the  defendants  P.  &  Sons,  a  firm  of  *' fashion 
printers,"  for  production  in  E.  &  W.'s  catalogue 
P.  &  Sons  at  the  same  time  purchased  the 
blocks  of  E.  &  W.,  deducting  the  price  from 
their  charge  for  the  catalogues  supplied  to  E. 
&  W.  In  November,  1898,  P.  &  Sons  printed 
for  the  defendants  B.  &  Co.,  another  firm  of 
retail  drapers,  a  catalogue  containing  eight 
illustrations  from  the  blocks  in  question,  but 
with  different  names.  Thereupon  the  plaintifia 
registered,  under  the  Copyright  Act,  1842,  their 
catalogue  containing  the  twelve  illustrations, 
and  brought  an  action  against  B.  &  Co.  and  P. 
&  Sons  claiming  an  injunction  to  restrain  the 

18 


Digitized  by  VjOOQIC 


547 


COPYRIGHT. 


548 


defendants  from  reproduction  and  sale  of  the 
illustrations,  and  consequential  relief.  The 
action  as  against  B.  &  Go.  was  stayed  on  cer- 
tain terms.  The  defendants  P.  &  Sons  stated 
that  they  had  purchased  the  blocks  of  E.  &  W. 
without  any  conditions  or  restrictions,  and  con- 
tended, amongst  other  defences,  that  the  plain- 
tiffs had  no  copyright  in  the  illustrations  as  they 
had  not  been  registered  under  the  Fine  Arts 
Copyright  Act,  1862  (25  <fc  26  Vict.  o.  68),  and 
that  registration  of  the  catalogue  under  the 
Copyright  Act,  1842,  simply  as  a  "book"  was 
not  sufficient  to  protect  the  illustrations  sepa- 
rately:— Heldf  that  engravings  published  as 
part  of  a  book,  and  registered  for  the  purposes 
of  copyright  as  a  "book,*'  were  protected  by 
the  copyright  of  the  book  itself;  that  in  the 
present  case  the  plaintiffs  had  a  copyright  in 
the  illustrations  in  question  as  part  of  their 
book;  and  that,  the  illustrations  beinff  a  sub- 
stantial part  of  the  book,  there  had  been  an 
infringement  of  the  book  itself.  Cooper  v. 
Stephens  ([1896]  1  Ch.  667)  considered  and 
approved.    Marshall  v.  Bull,  85  L.  T.  77— C.A. 

Per  Byrne,  J. — A  person  who  is  possessed  of 
the  copyright  in  a  book  does  not  lose  that  copy- 
right by  reason  of  the  grant  of  a  partial  licence 
or  of  a  licence  to  use  it;  and  he  is  not  pre- 
vented from  suing  an  infringer  if  before  action 
brought  he  has  registered  his  book.    Ih, 

"Book"— niiutrated  Oatalo^e—<* Sheet  of 
letteiprets" — Sbcet  of  Illastratioiis.]— An  illus- 
trated trade  catalogue,  consisting  of  a  sheet  of 
illustrations  not  folded  or  stitched,  is  entitled 
to  copyright  as  a  "  book  **  under  the  definition 
in  section  2  of  the  Copyright  Act,  1846,  for  it 
is  a  "sheet  of  letterpress,"  though  the  words 
on  it  be  only  formal.  Davis  v.  Benjamin,  76 
L.  J.  Ch.  800;  [1906]  2  Ch.  491;  95  L.  T.  671; 
22  T.  L.  R.  702— Swinfen  Eady,  J. 

Oatalogae— List  of 'Artidef  for  Sale.]— 

Copyright  may  exist  in  a  catalogue  or  mere 
lists  of  articles  for  sale.  Collis  v.  Cater,  78 
L.  T.  313— North,  J. 

Phonographic  Beeord  of  Bong  —  "  Sheet  of 
mntio.'*] — A  phonograph  record  of  a  song  is  not 
a  "  sheet  of  music,"  and  therefore  not  a  "  book  " 
within  section  2  of  the  Copyright  Act,  1842. 
Neumiark  v.  National  Phonograph  Co,,  23 
T.  L.  R.  439— Sutton,  J. 

EncydopMdia  —  Separate  Artielei  —  Author 
Smployed  and  Paid  by  Pabliiher.] — Where  a 
publisher  employs  and  pays  a  person  to  write 
an  article  as  part  of  a  work  which  the  publisher 
is  producing  at  his  own  risk  and  expense,  the 
natural  inference  of  fact — ^no  agreement  in 
writing  or  express  words  bein^  necessary  to  the 
assignment  of  copyright — is,  m  the  absence  of 
evidence  to  the  contrary,  that  the  publisher 
acquires  the  copyright  in  such  articles.  Sweet 
V.  Benning  (24  L.  J.  C.P.  126;  16  C.  B.  459) 
and  Lamb  v.  Evans  (62  L.  J.  Ch.  404 ;  [1893] 
1  Ch.  218)  approved.  Laivrence  d  Bullen  v. 
Aflalo  and  Cook,  73  L.  J.  Ch.  86 ;  [1904]  A.C.  17 ; 
89  L.  T.  669;  52  W.  R.  369;  20  T.  L.  R.  42— 
H.L.  (E.) 

Author  and  Publisher— Agreement  to  Share 
Proilti— Sole  Bight  of  Publiehing  Book— Bank- 
mptcy  of  Publisher.]— The  plaintiff  agreed  to  \ 


act  as  reader  and  literary  adviser  to  the  de- 
fendant, who  was  a  publisher.  Subsequently 
the  plaintiff  wrote  a  book,  which  was  to  be 
published  by  the  defendant,  it  being  agreed 
that  the  profits  should  be  shared  equally 
between  them.  Several  editions  of  the  book 
were  published,  and  subsequently  the  defendant 
became  bankrupt: — Held,  that  the  agreement 
as  to  sharing  profits  did  not  vest  the  copyright 
in  the  book  in  the  defendant;  and  that  the 
contract  was  a  personal  one,  and  that,  therefore, 
the  defendant's  trustee  in  bankruptcy  had  not 
the  right  of  reprinting  and  publishing  the  book. 
Luisas  V.  Moncrieff,  21  T.  L.  R.  683— Warring, 
ton,  J. 

Agreement  to  Edit— "  Cheaper  er  other 

form  of  edition"— Parol  Agreement— Damages 

for  Breaeh.] — ^An  author  and  publisher  entered 
into  an  agreement  in  1894  under  which  the 
author  was  to  edit  the  whole  of  the  plays  of 
Shakespeare  (to  be  called  the  Temple  Shake- 
speare),  and  was  to  write  an  introduction,  notes, 
and  glossary  for  each  play.  The  publisher  was 
to  pay  the  author  a  royalty,  and  the  copyright 
wa&  vested  in  the  publisher.  Clause  10  pro- 
vided :  "  In  the  event  of  a  cheaper  or  other  form 
of  edition  of  any  or  either  of  the  plays  being 
thought  advisable  by  the  publisher,  it  sludl  form 
the  subject  of  an  agreement  with  the  author  on 
similar  t>ro  rata  terms  to  those  embodied  herein." 
The  publication  was  very  successful,  and  in  1899 
a  large  Temple  Shakesp^re  was  produced,  the 
notes  and  glossary  being  identical  with  those  in 
the  smaller  edition,  but  illustrations  were  added. 
A  royalty  was  paid  to  the  author  upon  this 
edition.  Discussion  took  plaoe  as  to  the  pro- 
duction of  a  Shakespeare  for  schools,  and  the 
author  stated  that  m  March,  1901,  a  definite 
agreement  was  made  as  to  the  royalty  to  be 
paid  him  in  respect  of  this  edition,  and  denied 
that  he  ever  failed  or  neglected  or  threatened 
to  abandon  its  production.  The  publisher  pro- 
duced a  Temple  Shakespeare  for  schools  with 
notes,  introduction,  and  glossary  written  by  a 
person  other  than  the  author.  The  author  appUed 
for  an  injunction  restraining  the  issue  of  this 
edition,  or,  in  the  alternative,  for  damages  for 
breach  of  the  agreement.  Held,  that  there  had 
been  an  agreement  that  the  author  should  be 
paid  a  royalty  on  the  school  Shakespeare,  and 
that  he  had  always  been  ready  to  perform  the 
work,  and  that  the  publisher  had  conmiitted  a 
breach  of  the  agreement  of  1894,  supplemented 
by  the  verbal  agreement  of  1901;  that  it  was 
not  a  case  for  an  injunction,  but  that  there 
must  be  a  reference  to  chambers  to  assess  the 
damages.  Oollancs  v.  Dent,  88  L.  T.  368— 
Swinfen  Eady,  J, 

Biographieal  Votes  Kade  firom  Enquiries — 
**  Anuor  "—Assignment  by  Defendant  of  Ckypj- 
right  befbre  AeUon.]— The  plaintiffs  sent  out 
questions  to  a  number  of  golf  flayers,  and  from 
tne  answers  they  oompileid  biographical  notes 
in  their  golf  annual.  The  golf  annual  was 
registered  under  the  Copyright  Acts: — Held, 
that  the  plaintifis  were  the  "authors'*  of  the 
biographical  notes.  The  defendants,  before  an 
action  was  brought  to  restrain  them  from  pub- 
lishing or  selling  a  golf  annual  containing  bio- 
graphical notes  taken  from  the  plaintiffs*  annual, 
assigned  their  annual  and  the  copyright  therein 
to  third  persons.  They,  however,  admitted  on 
the  pleadmgB  that  they  had  sold  and  intended 
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to  sell  the  book  \—Held,  that  the  plaintiffs  were 
entitled  to  an  injunction.  Nishet  v.  Qolf  Agency ^ 
23  T.  L.  R.  370— Kekewich,  J. 

Agreement  to  Print  for  Another  for  Profit — 
Partnership— Diary  for  Shippers— Printer  of  In- 
fringing Part  Smplojed  bj  other  Party—**  Canse 
to  be  tinted  " — Agent.] — L.  agreed  with  G.  to 
print  and  publish  in  L.'s  name  a  diary  for 
merchant  shippers  in  consideration  of  certain 
parents.  Q.  obtained  lists  of  merchant 
shippers  which  were  an  infringement  of  the 
plaintiffs  copyright.  By  agreement  with  L., 
and  to  save  time  in  publication,  G.  employed 
another  printer,  who  was  paid  by  G.,  to  print 
the  pirated  portion,  and  L.,  without  any  Imow- 
ledge  of  the  piracy,  included  the  infringing 
portion  in  the  diary,  which  bore  on  the  title- 
page,  "Printed  at  L.'s":— fleW,  that  L.  had 
not  "  caused  to  be  printed  "  the  infringing  por- 
tion within  section  15  of  the  Copyright  Act, 
1842.  Kelly*s  Directories  v.  Qavin,  71  L.  J. 
Ch.  405;  [1902]  1  Ch.  631;  86  L.  T.  893;  50 
W.  R.  385— C.A. 

Commentator  —  Oricinality— Common  Sonroes 
of  Information.]  —  The  plaintiffs  were  the 
registered  proprietors  of  the  copyright  in  an 
annotated  edition  of  one  of  Shakespeare*s  plays, 
edited  by  T.  P.,  and  published  in  1893.  In 
March,  1900,  the  defendants  G.  &  Sons  published 
an  annotated  edition  of  the  same  play,  edited 
by  the  defendant  F.  M.  The  plaintiffs  alleged 
that  the  book  published  by  the  defendants  G. 
&  Sons  was  a  colourable  imitation  of  the 
plaintiffs'  book,  and  an  infringement  of  their 
copyright  therein  in  respeot  to  general  arrange- 
ment, sketches  of  character,  literary  notes,  and 
quotations : — Held,  that  the  plaintiffs*  book  was 
a  subject-matter  of  copyright;  that  the  use 
which  the  defendant  F.  M.  had  made  of  the 
plaintiffs'  book  was  illegitimate  and  an  infringe- 
ment of  their  copyright  therein;  and  that 
therefore  they  were  entitled  to  an  injunction. 
Moffatt  d  Paige  v.  Qill,  86  L.  T.  465 ;  50  W.  R. 
528— O.A. 

Foreign  Beprints — Copyright  in  Sngliah  Book 
— Votioe  to  Cnitoms  Commifnoners— Imperial 
Act  in  Force  in  Canada.] — Street,  J.,  in  the 
High  Court  of  Justice  for  Ontario,  having  held 
(5  Ont.  L.  R.  184)  that  section  152  of  the  Im- 
perial Customs  Cfonsolidation  Act,  1876,  requir- 
ing notice  to  be  given  to  the  Commissioners  of 
Customs  of  copyright  in  a  book,  was  not,  having 
regard  to  section  151  of  the  Act,  in  force  in 
Canada,  and  that  section  17  of  the  Imperial 
Copyright  Act,  1842,  was  applicable,  and  having 
granted  an  injunction  restraining  the  Imperial 
Book  Co.  from  importing  into  Canada  any 
copies  of  the  ninth  edition  of  the  EncyclopcedM 
Britannica,  and  having  ordered  the  delivery  up 
of  unsold  copies  thereof,  and  this  judgment 
having  been  affirmed  by  the  Court  of  Appeal 
for  Ontario  and  by  the  Supreme  Court  of 
Canada, — The  Privy  Coimcil  refused  leave  to 
appeal.  Imperial  Booh  Co,  v.  Black,  21  T.  L.  R. 
640— P.O. 

Assignment— Part  Payment— Yolnme  Bights 
— Serial.] — An  author  can  assign  the  copyright 
of  a  book  not  yet  in  existence,  and  such  an 
assignment  may  be  in  the  form  of  an  agree- 
ment to  assign.     Ward,  Lock  d  Co,  v.  Long, 


75  L.  J.  Ch.  732;  [1906]  2  Ch.  550;  95  L.  T. 
345 ;  22  T.  L.  R.  798— Kekewich,  J. 

Section  18  of  the  Copyright  Act,  1842,  applies 
not  only  to  serials,  but  to  any  book  and  to  any 
publisher.  The  section  does  not  necessarily 
exclude  rights  by  assignment.    lb, 

A  publisher  agreed  with  an  author  to  pay 
200Z.  for  the  complete  copyright  of  a  story  con- 
taining not  less  than  80,000  words  on  the  lines 
of  a  synopsis  which  had  been  supplied  by  the 
author.  The  manuscript  was  delivered  and 
partly  paid  for,  but  contained  only  about  70,000 
words  i-JETe^,  that  the  transaction  might  fall 
either  within  section  2  as  an  assignment,  or 
within  section  18  as  a  contract  of  employment, 
but  that  the  intention  of  the  parties  was  that 
the  plaintiffs  were  to  have  the  complete  copy- 
right at  once,  and  without  any  reference  to  the 
conditions  contained  in  section  18.    lb* 


3.  Dramatic  Repbssbntation. 

Begiitration— Mistake  in  Time  and  Place  of 
Pint  Bepreientation.]  —  The  effect  of  an  in- 
correct entry  in  the  register  at  Stationers'  Hall 
as  to  the  place  and  date  of  the  first  representa- 
tion of  a  dramatic  piece  is  merely  to  vitiate  the 
registration  so  as  to  deprive  the  plaintiff  of  the 
advantage  conferred  by  section  11  of  the  Copy- 
right Act,  1842,  of  being  able  to  rely  upon  the 
entry  as  prvmafade  evidence  of  title,  and  does 
not  take  away  his  title,  but  leaves  him  at  liberty 
to  prove  it  in  other  ways,  and  leaves  him  the 
remedies  provided  by  the  Dramatic  Copyright 
Act,  1833.  Hardacre  v.  Armstrong,  21 T.  L.  R. 
189— Wills,  J. 

"Dramatic  piece "  — Ximetio  Sketch.]  — A 
" dramatic  piece"  within  the  meaning  of  sec- 
tion 2  of  the  Copyright  Act,  1842,  may  exist 
without  any  words,  and  be  entitled  to  protec- 
tion. An  idea  or  plot  plus  the  manual  and 
physical  actions  may  be  such  a  "dramatic 
piece."  TaU  v.  FuUbrook,  28  T.  L.  R.  715— 
PhiUimore,  J. 


4.  Lettbbs. 

Bight  to  Publish— PablicatioA  after  Anthor^i 
Death-"  Proprietor  of  anthor^i  mannicript."] 
— In  the  case  of  a  book  first  published  after 
the  author's  death  since  the  Copyright  Act, 
1842,  section  3  of  that  Act  vests  the  copy- 
right in  the  proprietor  of  the  author's  manu- 
script— the  actual  sheets  of  paper — from  which 
the  book  is  first  published.  MacmiUan  v.  Dent, 
76  L.  J.  Ch.  186;  [1907]  1  Ch.  107;  95  L.  T. 
730;  23  T.  L.  R.  45— C.A. 

By  an  agreement  made  in  1895,  Mr.  and  Mrs. 
S.,  the  proprietors  of  certain  manuscript  letters 
written  by  Charles  Lamb,  who  died  in  1834, 
assigned  to  the  plaintiffs  "  all  copyright  which 
we  possess  and  the  exclusive  right  of  publish- 
ing "  the  letters,  the  plaintiffs  "  undertaking  to 
return  to  us  all  the  MSS.  when  copied."  The 
plaintiffs  copied  and  returned  the  manuscript 
letters,  and  published  them  in  1898.  In  1903 
Mr.  and  Mrs.  S.  sold  the  manuscript  letters  and 
any  rights  wliioh  they  might  still  have  in  them 
to  the  defendants,  who  knew  of  the  previous 
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transaction  with  the  plaintiffs,  and  in  the  same 
year  the  defendants  also  published  the  letters. 
The  plaintiffs  then  brought  an  action  for  in- 
fringement of  copyright,  after  the  conmience- 
ment  of  which  the  defendants  obtained  an 
assignment  from  Charles  Lamb's  personal 
representative  of  all  his  rights  in  the  letters : — 
Heldf  that  the  rights  of  the  parties  depended 
upon  section  3  of  the  Copyright  Act,  1842,  and 
not  upon  the  earlier  repealed  Copyright  Acts ; 
that,  assuming  the  property  in  the  letters  to 
have  remained  in  Mr.  and  Mrs.  S.,  the  in- 
choate right  of  Mr.  and  Mrs.  S.  to  acquire 
the  copyright  under  section  8,  and  the  copyright 
itself,  when  it  came  into  existence  on  publica- 
tion by  the  plaintifis,  were  effectually  assigned 
to  the  plaintiffs  by  the  agreement  of  1895,  and 
that  the  copyright  was  therefore  now  vested  in 
the  plaintiffs.    lb. 

Held,  also,  by  Buckley,  L.J.,  that  the  actual 
property  in  the  letters  for  the  purposes  of  pub- 
lication passed  to  the  plaintiffs  under  the  agree- 
ment,   lb.    And  see  Lettebs,  col.  1278. 

6.  Musical  Pboductions. 

Btatiite.]— 2  Edw.  7  c.  15  m  the  Musical 
{Summary  Proceedings)  Copyright  Act,  1902. 

—  6  Edw.  7  c.  36  isi  the  Musical  Copyright 
Act,  1908. 

Bagistration — Xniieal  Oompotition — Author 
and  Pnbliiher— Pablishing  Agreement— AMdgn- 
ment  of  Copyright— Awignment  in  Writing — 
Assignment  by  Sitry — Ezponging  Entry — Order 
— Appeal.] — An  order  of  a  Judge  of  the  High 
Court  under  section  14  of  the  Copyright  Act, 
1842,  expunging  from  the  book  of  registry  an 
entry  of  copyright  is  subject  to  appeal  to  the 
Court  of  Appeal.  Jude^s  Musical  Compositions 
(Liedertafel  Series  of  Carols),  In  re,  76  L.  J. 
Ch.  542;  [1907]  1  Ch.  651;  96  L.  T.  766;  23 
T.  L.  B.  461— C.A. 

J.,  who  was  the  registered  proprietor  of  the 
copyright  in  a  series  of  musical  publications 
called  Mtisic  and  the  Higher  Life,  on  July  27, 
1900,  agreed  with  N.,  the  managing  director  of 
a  company,  that,  in  consideration  of  J.  giving 
N.  "the  sole  and  exclusive  right  of  printing 
and  publishing"  this  series  and  issumg  the 
same  in  volume  form — first,  the  cost  of  printing 
and  issuing  the  volume  should  be  borne  by  K. ; 
secondly,  N.  should  pay  J.  6d.  on  every  copy 
sold;  and  thirdly,  N.  should  supply  J.  with 
such  copies  as  he  should  require  at  Is.  6d.  per 
copy,  such  copies  not  to  be  liable  to  the  royalty 
of  6d.  N.  afterwards  assigned  his  rights  under 
the  agreement  to  the  company.  In  1903  the 
company  registered  themselves  as  proprietors  of 
the  copyright  in  an  abridged  edition  of  Music 
and  the  Higher  Life,  and  also  in  two  further 
series  of  musical  compositions  by  J.,  alleging 
that  under  the  agreement  of  1900  and  subse- 
quent agreements,  to  the  effect  that  the  three 
subsequent  publications  should  be  upon  the 
same  terms  as  the  first,  the  copyright  in  all 
these  compositions  belonged  to  them: — Held, 
that  the  agreement  of  July  27, 1900,  was  a  pub- 
lishing agreement  and  not  an  assignment  of 
cop3rright.  Held  also,  that  the  registrations 
effected  by  the  company  in  1903  were  not 
entries  of  assignments  within  the  Copyright 
Act,  1842,  s.  18,  so  as  to  tnmsfer  the  copyright 
in  the  publications  registered.    lb. 


Ifechanieal  Inttmment.]— A  sheet  of  paper 
perforated  so  that,  when  it  is  placed  in  a 
mechanical  instrument  and  made  to  pass  under 
tubes  through  which  air  is  forced,  a  copyright 
tune  is  reproduced,  is  not  a  copy  of  a  sheet  of 
music  so  as  to  constitute  an  infringement  of 
the  copyright  within  the  meaning  of  the  Copy- 
right Act,  1842.  Doosey  v.  Whight,  69  L.  J.  Ch. 
66;  [1900]  1  Ch.  122;  81  L.  T.  671;  48  W.  R. 
228— C.A. 

I  Sheet  of  Xnfie.]— Neither  do  marks  printed 
on  the  perforated  sheet,  as  on  the  original  music, 
indicating  the  mode  in  which  the  mechanical 
instrument  is  to  be  regulated  by  the  player  so 
as  to  produce  the  appropriate  expression,  con- 
stitute such  an  infringement.    lb. 

If mical  Initrnment  oontaining  Pirated  Ex- 
pression Harks— Form  of  Order—BeliTery  np  of 
Infringing  Oopiet.]— A  plaintiff,  having  partially 
succeedea  in  an  action  for  the  infringement  of 
copyright,  is  entitled,  where  the  infringing  parts 
can  be  severed,  to  an  order  for  the  delivery  up 
to  him  of  such  parts  of  the  defendant's  product 
as  constitute  an  infringement  of  the  plaintiff*s 
copyright.  Wame  v.  Seebohm  (39  Ch.  D.  73) 
followed.  Hole  v.  Bradbury  (12  Ch.  D.  886) 
not  followed.  Boosey  v.  Whight  (No,  2),  81 
L.  T.  265— Stiriing,  J. 

Pirated  Copies — Seiinre  on  Request  of  Apparent 
(hmer  of  Copyright— Application  that  Copieo  be 
ForfiBited  or  Dettrgyed- Ho  Summons  Senred— 
Jnrisdiotion  of  Magistrate.]— A  Court  of  summary 
jurisdiction  has  no  power  to  make  an  order 
under  section  2  of  the  Musical  (Sunmiary  Pro- 
ceedings) Copyright  Act,  1902,  that  pirated 
copies  of  a  musical  work  shall  be  forfeited, 
destroyed,  or  otherwise  dealt  with,  unless  a 
summons  has  been  served  upon  the  person  from 
whom  the  copies  have  been  seized  calling  upon 
him  to  shew  cause  why  the  order  should  not  be 
made.  Francis,  Day  dt  Hunter,  Exparte  (No.  1), 
72  L.  J.  K.B.  120;  [1903]  1  KB.  275 ;  88  L.  T. 
176;  51  W.  R.  267;  67  J.  P.  153;  20. Cox  C.C. 
381— D. 

Sale  of  Pirated  Xnsio— Private  Home— Order 

to  Seiie.]— A  magistrate  must  issue  (under  sec- 
tion 1  of  the  Musical  (Summary  Proceedings) 
Copyright  Act,  1902)  an  order  authorising  a 
constable  to  seize  without  warrant  copies  of 
alleged  pirated  music,  even  although  it  appears 
that  the  music  is  being  sold  at  a  private  house. 
Such  an  order  does  not  confer  on  the  constable 
the  power  of  a  search  warrant.  Francis,  Day 
d  Hunter,  Ex  parU  (No,  2),  88  L.  T.  806;  51 
W.  R.  698 ;  67  J.  P.  301— D. 


6.  Newspaper  Abtioles  and  Repobts. 

Report    of    Speeoh    Delivered    in    Pnblio  — 

"  AnUior."]— The  reporter  of  a  speech,  in  which 
the  speaker  claims  no  rights,  is  an  "  author ' ' 
within  the  meaning  of  the  Copyright  Act,  1842, 
and  has  copjn^ht  in  his  own  report.  Walter 
V.  Lane,  69  L.  J.  Ch.  699;  [1900]  A.G.  539;  83 
L.  T.  289;  49  W.  R.  95— H.L.  (E.) 

VarratlTO  Contribnted  to  Hewipaper— PnUioa- 
tion  of  Paragraph  Oontaining  the  Faoti  in  Ab- 
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breviated  Form — Beprinting  of  Paragraph  by 
anothor  Vewipaper— Authorship  of  Paragraph.] 

— S.,  a  journaliflt,  contributed  to  a  London 
morning  newspaper  an  article  containing  an 
account  of  the  escape  from  drowning  of  a  dis- 
tinguished ophthalmologist.  The  newspaper 
did  not  publish  the  article  as  written  by  S.,  but 
from  the  information  contained  in  it  the  sub- 
editors of  the  newspaper  compiled  a  paragraph 
containing  the  facts  in  an  abbreviated  form, 
and  this  paragraph  was  published  in  the  news- 
paper. It  was  reprinted  with  slight  alterations 
in  an  evening  newspaper  of  the  same  day.  S. 
having  demanded  payment  from  the  publisher 
of  the  evening  newspaper,  which  was  refused, 
commenced  an  action  against  him  claiming  an 
injunction  restraining  him  from  selling  copies 
of  S.'s  article,  or  substantial  parts  of  it,  and  a 
declaration  that  S.  was  the  owner  of  the  copy- 
right. S.  had  meanwhile  registered  himself  as 
the  owner  of  the  copyright  in  the  paragraph : — 
Heldf  that  the  paragraph  was  in  substance  a 
different  statement  of  the  facts  in  the  plaintiff's 
article  or  some  of  them ;  that  the  true  authors 
of  the  paragraph  were  the  sub-editors  of  the 
morning  newspaper ;  and  that  the  action  there- 
fore failed.  Springfield  v.  Thame,  89  L.  T.  242 
—Joyce,  J. 


7.  Pictures. 

Infringement — Photographio  Seproduetion — 
"Copy"  of  the  Work  or  the  Design  thereof.]— 
The  plaintiff,  who  was  the  owner  of  the  copy- 
right in  an  oil  painting  representing  a  winged 
female  kneeling  on  a  rock  and  gazing  into  water 
below,  reproduced  the  picture  in  various  forms 
and  sizes  by  photographic  processes.  The  de- 
fendants sold  copies  of  an  American  magazine 
containing  on  a  page  of  its  advertising  section 
a  small  and  rude  photographic  reproduction  of 
the  more  distinctive  features  of  this  picture, 
omitting  the  background  and  wings.  This  re- 
production was  placed  amongst  various  other 
similar  reproductions  of  other  pictures  grouped 
round  an  annoimcement  in  which  the  readers 
were  offered  a  prize  if  they  could  name  a  certain 
percentage  of  the  advertisers  who  used  the  pic- 
tures as  advertisements.  On  complaint  being 
made  by  the  plaintiff  the  page  in  question  was 
torn  out  of  all  copies  of  the  magazine.  In  an 
action  for  an  infringement  of  copyright, — Held, 
that  the  reproduction  in  question  must  be  held 
to  be  a  *'  copy "  of  the  original  "  work,  or  the 
design  thereof,"  within  the  meaning  of  the 
Fine  Arts  Copyright  Act,  1862,  and  there  m\ist 
be  judgment  for  the  plaintiff  with  one  farthing 
damages,  and  the  costs  of  the  action.  Hanf- 
staengl  v.  W,  H.  Smith  d  San,  74  L.  J.  Ch.  804 ; 
[1906]  1  Ch.  619 ;  92  L.  T.  351 ;  21  T.  L.  R.  291 
— Kekewich,  J. 


8.  Photoobaphs. 


Photograph  Taken  at  Photographer's  Bisk  of 
Sale— Photograph  of  Interior  of  Private  School 
— "  Good  "  Consideration.]— A  photographer  took 
certain  photographs  of  a  private  school,  it  being 
understood  that  he  did  so  speculatively  and  at 
his  own  risk,  and  that  the  school  proprietor 
was  to  be  at  liberty  afterwards  to  buy,  or  not 
to  buy,  copies  entirely  at  his  own  pleasure. 
The  school  proprietor,  on  this  understanding, 
admitted  the  photographer  into  the  interior  of 
his  private  house ;  indicated  to  him  what  seemed 
the  best  points  of  view;  placed  the  cricket 
eleven ;  and  assembled  the  whole  school  into  a 
group : — Held,  that,  under  these  circumstances, 
there  was  such  *'good"  consideration  moving 
from  the  school  proprietor  to  the  photographer 
for  the  taking  of  the  photographs  as  was  8u£&- 
cient  to  transfer  the  copyright  in  the  photo- 
graphs from  their  *<  author,'*  the  photographer, 
to  the  school  proprietor,  imder  the  terms  of 
the  proviso  in  section  1  of  the  Fine  Arts  Copy- 
right Act,  1862.  Dictum  of  Collins,  M.R., 
in  Boucas  v.  Cooke  (72  L.  J.  K.B.  741,  744; 
[1903]  2  K.B.  227,  235,  236),  discussed  and 
distinguished.  Stackemann  v.  Paton,  75  L.  J. 
Ch.  590;  [1906]  1  Ch.  774;  54  W.  R.  466— 
— Farwell,  J. 

Photomph  Taken  at  Aeqnest  of  Sitter  — 
Implied  Promise  to  Pay— Ownership  of  Copyright 
— **  Vegative  of  any  photograph  made  or  ezeented 
for  or  on  behalf  of  any  oUier  person  for  a  good 
or  a  valnable  consideration."] — Where  a  photo- 
graph is  in  the  ordinary  way  taken  by  a 
photographer  for  a  sitter  at  the  request  of  the 
sitter,  and  upon  a  promise  by  him,  express  or 
implied,  to  pay  for  it,  the  negative  of  the 
photograph  is,  within  the  true  meaning  of  the 
proviso  to  section  1  of  the  Fine  Arts  Copyright 
Act,  1862,  "  made  or  executed  for  or  on  behalf 
of  anv  other  person  for  a  good  or  a  valuable 
consiaeration,"  and  the  copyright  belongs  to 
the  sitter,  notwithstanding  that  the  photo-  . 
grapher  retains  the  property  in  the  negative. 
Dictum  of  Kekewich,  J.,  in  Melville  v.  *'  Mirror 
of  Life  "  Co.  (65  L.  J.  Ch.  41 ;  [1895]  2  Ch.  631), 
msapproved.  Bouccta  v.  Cooke,  72  L.  J.  K.B. 
741 ;  [1903]  2  K.B.  227 ;  88  L.  T.  760;  52  W.  R. 
99— C.A. 

Confidentiality- Bights  of  Photographer  and 
Customer.]— A  photographer  who  has  taken  a 
photograph  for  a  customer  is  not  entitled,  with- 
out the  consent  of  the  customer,  to  sell  or 
exhibit  copies  of  the  photograph.  McCosh  v. 
Crow,  5  F.  670— Ct.  of  Sess. 


In  1893  a  firm  of  photographers  took  two 

photographs  for  the   pursuer,   and   thereafter 

I  without  instructions  made  an  enlargement  of 

Separate  Offsnees — ig<«<nnim  Penalty.] —    each  of  the  photographs  and  exhibited  same 

The  copyright  in  certain  pictures  was  infringed  in  their  studio.  The  pursuer  knew  that  the 
by  the  distribution  of  over  a  million  copies,  enlargements  were  being  thus  exhibited,^  but 
which  altogether  cost  to  produce  not  more  than  I  stated  no  objection.  The  photographic  business 
120Z.  Upon  summons  to  fix  the  amount  of  '  changed  hands  several  times,  and  in  1901  the 
the  penalties  payable  under  section  6  of  the  I  defenders  were  the  owners  of  it,  they  having 
Artistic  Copyright  Act,  1862,— Held,  that  each  '  bought  the  business,  negatives,  &c.,  including 


copy  constituted  a  separate  offence,  for  which 
the  TYiiniTWTim  sum  which  the  Court  could 
impose  as  a  penalty  was  one  farthing.  Hilde- 
sheimer  v.  Faulkner,  83  L.  T.  144 ;  48  W.  R. 
682— Kekewich,  J. 


the  two  enlargements  of  the  photographs  taken 
for  the  pursuer.  The  defenders  having  refused, 
when  requested  by  the  pursuer,  to  remove  these 
enlargements  from  the  walls  of  the  studio, — 
I  Held,  that    the    plaintiff   was  entitled  to  an 
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interdict  restraining  the  defenders  from  selling 
or  exhibiting  the  enlargements,  and  to  a  decree 
ordaining  them  to  remove  these  enlargements 
from  the  walls  of  the  studio.    Ih. 


9.   SCULPTUBE 


— Toyi— Xodeli  of  Soldkrt 
r*!  Vame  on  Xodoli— Date 


Artif tie  Produotioii- 
— Stamping  Proprietor*! 
of  Pnblieation.]  —  Metal  models  of  mounted 
yeomen  producisd  and  sold  as  toys  are,  where 
there  is  evidence  that  they  are  anatomically 
and  technically  correct  and  display  artisticid 
skill  and  merit  on  the  part  of  the  producer, 
within  the  protection  of  the  Sculpture  -Copy- 
right Act,  1814.  The  proviso  in  section  1  as 
to  stamping  such  models  with  the  proprietor's 
name  is  satisfied  by  the  insertion  of  the  name 
of  one  of  the  partners  of  the  firm  of  proprietors, 
if  he  himself  be  the  producer  of  the  model. 
The  effect  of  the  requirement  in  the  same  pro- 
viso as  to  the  date  of  publication  is  that  the 
date  must  not  be  misleading ;  and  the  insertion 
of  a  date  upon  the  cast  a  few  davs  earlier  than 
the  absolute  date  of  putting  forth  and  publica- 
tion is  no  contravention  of  the  proviso.  Britain 
V.  Hanks,  86  L.  T.  766--Wright,  J. 


10.  Designs. 

"  Pattern  "  —  "  Shape  " — Hovelty— Marking.] 
— An  applicant  for  registration  of  a  design  n^ 
only  state  **the  nature  of  his  design."  The 
object  of  the  interpretation  dause  (section  60) 
of  the  Patents,  Designs,  and  Trade  Marks  Act, 
1888,  was  to  give  an  extensive  meaning  to  the 
word  "design,"  and  not  to  draw  a  hard-and- 
fast  distinction  between  designs  as  applicable 
to  "  pattern,"  or  "  shape  or  configuration,"  or 
"  ornament."  Heath  v.  BoUason,  67  L.  J.  Ch. 
666;  [1898]  A.C.  499;  79  L.  T.  1— H.L.  (E.) 

Copyright  is  not  forfeited  imder  section  61 
where  a  trifling  mistake  in  the  marking  de- 
noting that  the  design  is  r^^istered  is  made 
inadvertently,  and  is  rectified  as  soon  as  dis- 
covered,   lb. 

Infringement— Penaltiei.]— Ignorance  of  the 
fact  that  a  design  is  copyright  does  not  exempt 
the  person  copying,  repeating,  or  multiplying 
the  same  from  penalties  for  such  infringement 
of  copyright.  The  owner  (of  the  design  whose 
right  is  so  infringed  is  entitled  to  a  penalty  in 
respect  of  each  reproduction.  Oreen  v.  Irish 
Independent  Co.,  [1899]  1  Ir.  R.  886— C.A.  I 

Dama^.]— The  owner  of  a  design 

under  the  Copyright  Act,  1862,  sued  a  firm 
which  had  inserted  the  design  in  a  newspaper 
as  a  pictorial  advertisement  for  their  goods, 
for  damages  and  penalties  :—Sem&Z6,  that  he  ' 
was  entitledi  to  damages  and  also  to  penalties. 
Qreen  v.  Irish  Independent,  supra.  And  see 
Tbaob  Mabk. 

! 

11.  IlTTBBNATIOKAL  LaW  OP  COPYRIGHT. 

I 

Infringement.]— The  International  Copyright 
Act,  1886,  limits  the  duration  of  the  term  of 
copyright  to  that  prescribed  by  the  law  of  the 


country  of  origin  of  the  proprietor;  but  when 
the  right  to  sue  in  the  country  of  origin  is 
established,  the  remedies  are  regulated  by  the 
law  of  the  country  in  which  the  infringement 
takes  place.  Baschet  v.  London  UlustraUd 
Standard  Co.,  69  L.  J.  Ch.  36 ;  [1900]  1  Ch.  73 ; 
81  L.  T.  609;  48  W.  R.  66— Kekewich,  J. 

Fine  Arts  Copyright— Piotnrei—Penaltiee— 
Damages.] — ^Under  section  6  of  the  Fine  Arts 
Copyright  Act,  1862,  the  printers,  although 
merely  innocent  agents,  are  liable  for  penalties 
for  an  infringement  as  well  as  the  publishers ; 
and  a  penalty  must  be  assessed  in  respect  of 
each  copy  of  the  infringement  which  has  been 
sold.    lb. 


12.  Action  fob  Infringement. 

Aotion  on  the  Case— Detinue— Troyer-Xeainre 
of  Damages.] — The  registered  proprietor  of  the 
copyright  in  a  book,  to  whom  a  special  action 
on  the  case  against  an  infringer  is  given  by 
section  16  of  the  Copyright  Act,  1842,  is  also 
entitled  to  bring  an  action  against  him  under 
section  23  in  detinue  for  the  copies  of  the  book 
retained,  and  also  in  trover  for  damages  arising 
from  the  wrongful  conversion.  The  measure  of 
damages  will  be  the  total  amount  realised  by 
the  sale  of  the  books.  Muddock  v.  Blackwood, 
67  L.  J.  Ch.  6;  [1898]  1  Ch.  68;  77  L.  T.  493; 
46  W.  R.  166— Kekewich,  J. 

BeeoTory  of  Penalty— Aggregate  Bom- Mini- 
mnm  for  Eaoh  Offsnoe.] — In  an  action  to  recover 
penalties  for  several  infringements  of  copyright 
under  the  Fine  Arts  Copyright  Act,  1862,  s.  6, 
the  Court  can  award  a  sum  of  money  which 
in  relation  to  each  of  the  several  offences  may 
represent  only  a  fractional  part  of  the  lowest 
com  in  the  realm  as  the  penalty  for  each  offence, 
and  is  not  bound  to  award  such  a  sum  as  will 
represent  a  farthing  at  the  least  in  respect  of 
each  offence.  Ellis  v.  Marshall  dt  Son  (64  L.  J. 
Q.B.  767),  Baschet  v.  London  Illustrated  Stan- 
dard Co,  (69  L.  J.  Ch.  36;  [1900]  1  Ch.  73), 
and  NichoUs  v.  Parker  (17  Times  L.  R.  482) 
overruled  on  this  point;  and  the  decision  of 
the  majority  of  the  Court  in  Oreen  v.  Irish 
Independent  Co.  ([1899]  1  Ir.  R.  386)  dissented 
from.  Hildesheimer  .v.  Faulkner,  70  L.  J.  Ch. 
800 ;  [1901]  2  Ch.  662;  86  L.  T.  322;  49  W.  R. 
708— C.A. 

Each  infringing  copy  constitutes  a  separate 
offence  under  section  6.  Beat,  Ex  parte  (37 
li,  J.  Q.B.  161 ;  L.  R.  3  Q.B.  387),  approved.    16. 


CORONER. 

Btatnte.]— 62  &  63  Vict.  c.  48  is  the  Lincoln- 
shire Coroners  Act,  1899. 

Inquest  in  Prison— Death  of  Prisoner  eanaed 
by  Wound  Inflioted  befbre  Admission  to  Prison 
— Previoni  Investigation  by  Kagistratea  on 
Charge  of  Assault— Duty  to  Hold  Full  Enquiry.] 
— When  an  inquest  is  held  by  a  coroner  in  a 
prison  upon  the  body  of  a  person  who  has  died 
within  the  prison,  it  is  the  duty  and  obligation 
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of  the  coroner  to  make  as  full  and  complete  an 
enquiry  touching  the  death  of  the  deceased  as 
in  the  case  of  an  ordinary  inquest  outside  the 
prison;  and  his  duty  of  making  enquiry  does 
not  necessarily  terminate  when  the  jury  have 
found  that  no  one  in  the  prison  is  to  blame  for 
such  death.  Bex  v.  Graham,  93  L.  T.  371; 
69  J.  P.  324 ;  21  T.  L.  R.  576— D. 

If  the  inquest  be  upon  a  prisoner  who  has 
died  within  the  prison  from  the  effects  of  a 
wound  inflicted  upon  him  before  his  admission 
to  the  prison,  and  if  the  circumstances  imder 
which  the  wound  was  inflicted  upon  the  de- 
ceased have  been  previously  investigated  by 
magistrates  on  a  charge  and  cross-charge  of 
assault,  and  the  magistrates  have  found  that 
the  prisoner  was  the  aggressor  and  was  alone 
to  blame,  and  have  sentenced  him  to  imprison- 
ment in  respect  of  such  assault,  the  fact  of 
such  previous  investigation  by  the  magistrates, 
and  tneir  finding  that  the  prisoner  was  alone 
to  blame  for  the  injury  inflicted  upon  himself, 
does  not  exonerate  the  coroner  from  the  obliga- 
tion of  holding  as  full  an  enquiry  into  the 
circumstances  under  which  the  wound  which 
caused  the  death  of  the  deceased  was  inflicted 
as  if  no  such  investigation  by  the  magistrates 
had  taken  place.    lb, 

Inquett  —  Fees.]  —  See    Medical    Pbacti- 

TIONEB. 


CORPORATION. 

1.  StatuUs,  557. 

2.  Powers,  567. 
8.  By-laws,  559. 

4.  Officers,  559. 

5.  Expenditure,  560. 

6.  Contracts,  561. 

7.  Liability  for  Acts  of  Agent,  663. 

8.  Elections,  563. 

9.  Other  Matters,  667. 

1.  Statutes. 

62  &  63  Vict,  c,  20  is  the  Bodies  Corp<yrate 
{Joint  Tenancy)  Act,  1899. 

3  Edw.  7  c.  14  M  the  Borough  Funds  Act, 
1903. 

6  Edw.  7  c.  12  M  the  Municipal  Corporations 
Amendment  Act,  1906. 

2.  POWEBS. 

Statatorj  Powen  —  Tramway  Basinets  — 
Common  Carrier — Inoidental  Powers  —  intra 
Virei.] — The  defendants  were  incorporated  by 
Eoyal  charter,  and  subject  to  the  Municipal 
Corporations  Act,  1882.  The  Manchester  Gor- 
poration  Tramways  Act,  1899,  enabled  the 
Manchester  Corporation  to  run  carriages  and 
take  toUs  on  tdl  the  network  of  tramways 
mentioned  therein,  and  to  use  such  tram- 
ways for  the  purpose  of  carrying  passengers 
and    of    conveying   and    delivering    animals, 


\  goods,  minerals,  and  parcels : — Held,  it  was  not 
ultra  vires  for  the  corporation  to  deliver  by 
!  cart  or  otherwise  at  the  consignee's  house  or  to 
I  any  other  place  authorised  by  him,  including 
I  the  station  of  a  railway  company,  such  goods 
as  they  have  brought  on  their  tram  lines,  such 
I  delivery  being  fairly  incidental  to  their  autho- 
rised business.    There  was  nothing  in  the  Acts 
I  relating  to  the  Manchester  Corporation  which 
I  authorised  them  to  act  as  carriers  generally 
without  reference   to    their    tramways.      The 
defendants  were  not  entitled  to  expend  money 
for  the  purpose  of  establishing  or  maintaining 
or  carrying  on  the  business  of  carriers,  except 
as  part  of  or  in  connection  with  their  tramway 
undertaking,  and  in  respect  of  articles  carried 
along  all  or  part  of  the  tramways.     Att,-Oen, 
V.  Manchester  Corporation,  75  L.  J.  Ch.  330; 
[19061 1  Ch.  643;  54  W.  B.  307;  70  J.  P.  201; 
4  L.  G.  R.  366 ;  22  T.  L.  R.  261— Farwell,  J. 

Ezercifo  of— Injury  to  Private  Property 

—Compensation.] — If  a  public  body  acting  in  the 
execution  of  a  public  trust  and  for  the  public 
benefit  do  an  act  which  they  are  authorised  bv 
law  to  do,  and  do  it  in  a  proper  manner,  thougn 
the  act  so  done  works  a  special  injury  to  a  per- 
son, such  person  cannot  maintain  an  action, 
and  is  without  remedy  imless  a  remedy  is  pro- 
vided by  the  statute.  East  Fremantle  Corpora- 
tion V.  Annois,  71  L.  J.  P.C.  39;  [1902]  A.C. 
213 ;  86  L.  T.  732 ;  67  J.  P.  103— P.C. 

The  appellant  corporation,  in  exercise  of 
powers  conferred  by  a  statute  which  provided 
no  remedy  for  persons  whose  property  was 
thereby  injured,  altered  the  gradient  of  a  street 
in  a  manner  which  injured  the  plaintifl*s  house : 
— Held,  that  the  plaintifl  was  not  entitled  to 
compensation.    16. 

Proeeedinffs  of  Conneil  —  Von-oomplianoe 
with  BtandiBg  Crders— Action  to  Bestrain 
Proeeedingi— Bight  of  IndiTidnals  to  Sue — 
Cononrrence  of  Attomey-Oeneral.] — The  cir- 
'  cumstance  that  a  burgess  of  a  borough  is  him- 
I  self  as  such  a  member  of  the  corporation  does 
'  not  enable  him,  in  the  absence  of  damage  to 
himself,  to  sustain,  without  the  conctirrence  of 
the  Attorney-General,  an  action  based  on  the 
allegation  that  a  resolution  of  the  council  was 
invalid  as  having  been  passed  in  breach  of  the 
standiAg  orders  made  by  the  council  for  the 
regulation  of  their  proceedings,  and  seeking  to 
restrain  the  corporation,  on  that  ground,  from 
carrying  it  out.  Wattlon  v.  Hythe  Borough 
Council  4  L.G.R.  340;  70  J.  P.  163;  22T.L.R. 
246— Warrington,  J. 

I  Lease  of  Foreshore— Bight  of  Corporation  to 
I  take.]  —  A  municipal  corporation  empowered 
I  by  a  local  Act,  confirming  an  order  of  the  Board 

of  Trade  pursuant  to  the  Sea  Fisheries  Act, 
I  1868,  to  regulate  an  oyster  fishery,  is  entitled 
,  to  take  a  lease  of  the  foreshore  for  fourteen 
I  years,  where  its  doing  so  will  facilitate  the 
'  carrying  out  of  the  purposes  of  the  local  Act. 
I  Truro  Corporation  v.  Rowe,  70  L.  J.  K.B.  1026; 
!  [1901]  2  KB.  870 ;  85  L.  T.  422 ;  60  W.  R.  161 ; 

65  J.  P.  806— Wills,  J.    See  s.o.  in  C.A.,  post, 

FiSHEBT. 

Powen— Creation  by  Statute.]— iSee  Statutb. 

Pnrohase  of  Eleotrio  Lighting  Undertaking.] 
—See  Local  Government. 
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3.  By-Laws.  I 

PaUieation— Eridenee  of— Prodnotion  of  Oopj 
of  By-law  under  Corporate  Beal.]— The  prodaction 
of  a  copy  of  a  by-law  for  a  borough  made 
under  the  provisions  of  the  Municipal  Corpora- 
tions Act,  1882,  authenticated  by  the  corporate 
seal,  is,  until  the  contrary  is  proved,  sufficient 
evidence  of  the  publication  of  the  by-law  and  of 
compliance  with  the  requirements  of  section 
23,  sub-sections  2  and  3  of  the  Act.  Robinson  v. 
Gregory,  74  L.  J.  K.B.  367 ;  [1906]  1  K.B.  534 ; 
92  L.  T.  171;  69  J.  P.  161;  3  L.  G.  R.  308;  20 
Cox  C.C.  781— D. 

4.  Officers. 

Borough    Pimdt— Banker  as   Borongh    Trea- 
snrer— Orerdrafts    on    Treainrer— Payment    of 
Interest —Validity  —  Proeedure  —  Certiorari  — 
Audit   of  Aoeonntt.]— A   borough    corporation 
appointed  as  their  treasurer  under  the  Muni- 
cipal Corporations  Act,  1882,  the  local  manager 
of  the  bank  at  which  the  borough  kept  an 
account.    At  the  time  of  this  appointment  the 
borough  had  exhausted  its  various  statutory 
borrowing  powers,  and   had,  in  addition,  an 
overdraft  at    the    bank,  which    continued    to 
exist,  and  fluctuated  in  amount  from  time  to 
time.     It  was  the  custom  for  the  treasurer, 
with  the  direct  authority  of  the  borough,  to 
credit  himself,  or  the  bank  of  which  he  was 
manager,  with  interest  on  this  overdraft  at  the 
rate  of  4^  per  cent.,  and  to  debit  these  amoimts 
against  the  borough  in  his  accounts  as  treasurer. 
The  accounts  of  the  borough  were  duly  audited 
from  time  to  time  under  section  27  of  the 
Municipal  Corporations  Act,  1882,  and  no  ob- 
jection to  the  payment  of  this  interest  was 
ever  raised  by  the  auditors.     In   an   action 
against  the  treasurer  by  the  Attorney-General 
(on  the  relation  of  a  ratepayer)  to  impeach  the 
accounts  of  the  defendant  so  far  as  they  related 
to  this  payment  of  interest, — Held,  that  it  was 
not  necessary  that  the  boroiigh  should  be  joined 
as  a  defendant.    Held^  also,  that  the  overdrafts 
in  question  constituted  an  illegal  method  of 
raismg  money  on  the  part  of  the    borough. 
Heldf  further,  that  the    treasurer  under  the 
Municipal  Corporations  Act,  1882,  was  not  a 
mere  servant  to  the  corporation,  but  that  he 
owed  a  duty,  and  stood  in  a  fiduciary  relation, 
to  the  burgesses  of  the  borough.    Since,  there- 
fore, he  Imew  that  the  money  which  he  had 
credited  to  himself,  or  to  his  bank,  was  of  the 
nature  of  trust  money,  he  was  clearly  amenable 
to  the  jurisdiction  of  the  Court  for  its  wrongful 
application,  and  could  not  escape  by  pleading 
the  wrongful  orders  of  his  employers.    Held, 
again,  that,  although  the  Municipal  Corpora- 
tions Act,  1882,  provided,  by  section  141,  sub- 
section 2,  that  acts  of  this  kind  on  the  part  of 
the  borough  might  be  tested  by  certiorari^  yet 
it  was  not  thereby  intended  that  this  should  be 
the  sole  remedy,  and  that  there  was  nothing  in 
the  statute   to  prevent  the  Attorney-General 
(on  the  relation  of  a  party  interested)  from 
coming  to  the  Court  for  an  injunction.    Held, 
lastly,  that  the  audit  provided  by  section  27  of 
the  Municipal  Corporations  Act,  1882,  was  no 
bar  to  the  present  proceedings.     Att.-Oen.  v. 
De  WtnUm,  75  L.  J.  Ch.  612 ;  [1906]  2  Ch.  106 ; 
64  W.  R.  499;  70  J.  P.  363;  4  L.  G.  R.  649; 
22  T.  L.  R.  446~FarweU,  J. 


Eleetive  Auditor  of  Borough— Bemuneration.] 

—An  elective  auditor  of  a  borough  under  the 
Municipal  Corporations  Act,  1882,  is  not  en- 
titled to  any  remimeration  for  his  services  in 
auditing  the  accoimts  of  the  borough.  Thomas 
V.  Devonport  Corporation,  69  L.  J.  Q.B.  51; 
[1900]  1  Q.B.  16;  81  L.  T.  427;  48  W.  R.  89; 
63  J.  P.  740— C.A. 

Councillor— Bight  of  to  see  Dooument  Bead  at 
Council  Meeting.]— A  town  council  is  not  en- 
titled to  pass  a  resolution  directing  their  clerk 
not  to  shew  a  document,  which  has  been  read  at 
a  meeting  of  the  council,  to  one  of  the  co\m- 
cillors  who  bona  fide  desires  to  see  it,  merely 
because  he  may  make  some  use  of  the  informa- 
tion he  may  obtain  from  the  docimient  in  a  way 
antagonistic  to  the  policy  of  the  council.  Bex 
V.  SotUhwold  Corporation ;  Wrightson,  ex  parte, 
97  L.  T.  431 ;  71  J.  P.  351 ;  5  L.  G.  R.  888.— D. 

Election  of.']— See  Election,  infra, 

Ifayor  —  Precedence   of  at  Sessions.]  —  See 

Justice  op  the  Peace,  col.  1178. 

Beoorder  —  Jurisdiction  —  Appeal  from  Be- 
newal  of  licence.]— See  Intoxicating  Liquors. 


6.  Expenditure. 

Borough  Fund — Costs  Incurred  by  Chief  Con- 
stable in  Appearing  on  Appeal  to  Quarter  Ses- 
sions against  a  Befnsal  by  Licensing  Justices  to 
Benew  Licence  for  Sale  ef  Intoadcating  Liquors.] 

— The  horough  fund  of  a  municipal  corporation 
cannot  lawfully  he  applied,  either  under  the 
provisions  of  the  Municipal  Corporations  Act, 
1882,  or  of  the  Borough  Funds  Act,  1872,  to  in- 
demnifying the  chief  constable  of  the  borough 
against  costs  incurred  by  him  in  appearing  by 
counsel  as  a  party  upon  an  appeal  to  quarter 
sessions  by  the  holder  of  a  licence  for  the  sale 
of  intoxicating  liquors  from  the  refusal  of 
licensing  Justices  to  grant  a  renewal  of  the 
licence.  Tynemouth  Corporation  v.  Att.-Oen., 
63  L.  J.  Q.B.  752  ;  [1899]  A.C.  293  ;  80  L.  T. 
633;  63  J.  P.  404— H.L.  (E.) 

Opposing  Bill  in  Parliament,  Expenses  of 

—Alleged  Interference  with  Corporate  Bights 
and  Priyileges.]  —  A  municipal  corporation 
opposed  before  Parliament  a  bill  promoted 
by  a  gas  company  (which  would  or  might 
effect  an  alteration  in  the  price  of  gas  to 
consumers  in  the  borough)  without  obtain- 
ing the  consent  required  by  section  4  of  the 
Borough  Funds  Act,  1872.  There  was  no 
surplus  of  the  borough  fund  within  the  Muni- 
cipal Corporations  Act,  1836,  s.  92  :—Held,  that 
the  corporation  could  not  pay  the  expenses  of 
opposing  the  biU  out  of  the  borough  fimd,  as 
the  bill  did  not  propose  to  interfere  with  the 
price  to  be  paid  by  the  corporation  for  gas, 
which  was  a  subject-matter  for  arbitration 
under  the  G^works  Glauses  Act,  1871,  s.  24. 
Att.-Oen.  V.  Brecon  Corporation  (48  L.  J.  Ch. 
153 ;  10  Ch.  D.  204)  distinguished.  Att.-Oen, 
V.  Swansea  Corporation,  67  L.  J.  Ch.  356 ;  [1898] 
1  Ch.  602;  78  L.T.  412;  46  W.R.  534;  62  J.P. 
408— North,  J. 

Costs  of  Opposition— Presenration  of 

Corporation's  Separate  Bzistence.]— A  municipal 
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corporation  is  not  entitled  to  charge  upon  the 
rates  the  costs  incurred  in  opposition  to  a 
private  bill,  although  such  opposition  be  suc- 
cessful and  the  bill  opposed  would,  if  passed, 
have  put  an  end  to  the  separate  existence  of 
the  corporation  and  merged  it  in  another  cor- 
poration. Att.-Oen,  V,  Brecon  Corporation  (48 
L.  J.  Ch.  158 ;  10  Ch.  D.  204)  distinguished. 
Leith  Corporation  v.  Leith  Harbour  Commis- 
sioners, 68  L.  J.  P.C.  109 ;  [1899J  A.C.  608 ;  81 
L.  T.  98  ;  64  J.  P.  180— H.L.  (Sc.) 


6.  CONTEACTS. 

Oontraet  Binding  Corporation  to  Ezerdse 
Powers  in  Partienlar  Way  at  Future  Time.]— 
An  agreement  entered  into  between  a  municipal 
corporation  and  a  tramway  company  for  the 
construction  of  certain  tramways  contained  a  ! 
provision  that  in  the  event  of  the  corporation  < 
at  any  subsequent  time  desiring  that  further 
tramways  should  be  constructed  along  a  certain 
route,  along  which  the  company  had  no  power  i 
to  construct  tramwa3r8,  the  corporation  snould 
call  upon  the  company  to  apply  for  powers  to 
construct  the  same ;  .that  if  such  powers  were 
obtained,  the  company  should  pay  the  corpora- 1 
tion  a  certain  fixed  annual  rent  or  wayleave  in 
respect  of  those  tramways;  and  that  the  cor- 
poration would  not  give  their  consent  to  the 
construction  of  such  tramways  by  others  with- 
out first  calling  upon  the  company  to  apply  for 
powers: — fleW,  that  such  an  agreement  was 
not  ultra  vires  although  it  bound  the  corpora- 
tion to  exercise  their  powers  in  the  future  in  a 
particular  way.  Held  also,  that  the  agreement 
was  not  inconsistent  with  the  provisions  of  sec- 
tion 82  of  the  Hastings  Tramways  Act,  1900, 
which  authorised  the  corporation  and  the  com- 
pany to  make  agreements  with  each  other  for 
various  specified  purposes  in  relation  to  the 
tramways  the  company  were  given  powers  to 
construct  by  that  Act.  Att.-Gen.  v.  HastiTtgs 
Corporation^  67  J.  P.  165 ;  1  L.  O.  R.  41— 
Buckley,  J. 

Aot  Anthorifing  OommiisioneTt  of  Sewers  to  do 
Works — Contract  between  Commissioners  and  a  i 
Company— Commissioner  Shareholder  in  Company  | 
— **  Interested  or  ooncemed  in  any  oontraet "—  I 
Ayoidanee  of  Contract.]— Section  42  of  the  City  < 
of  London  Sewers  Act,  1848,  which  prohibits, 
under  pain  of  avoidance  of  the  contract,  any 
Commissioner  of  Sewers  or  member  of  the  Cor- 
poration from  being  "  directly  or  indirectly  in- 
terested or  concerned  in  any  contract "  entered 
into  by  or  on  behalf  of  the  Commissioners,  is 
not   confined   to   construction   contracts,  but 
applies  to  every  contract.    But  such  a  contract  | 
is  not  avoided  by  a  Commissioner  or  member  of  , 
the  Coiporation  subsequently  becoming  a  share- 
holder in  such  company.    City  of  London  Elec- 
tric Lighting  Co,  v.  London  Corporation^  72  \ 
L.  J.  Ch.  737;  [1903]  A.C.  434;  89  L.  T.  310; 
52  W.  R.  168 ;  67  J.  P.  437 ;  2  L.  G.  R.  93— 
H.L.  (E.) 

DisquaUiloation— Borongh  Coonoil— Interest  in 
Contract  with  Coonoil— Aeting  for  *' after  be- 
coming disqualified  "-Penalty— Interest  in  Con- 
tract at  £id.] — Where  a  borough  council,  as 
the  local  education  authority,  have  agreed  with 
the  trustees  of  a  voluntary  school  to  repav  to 
them  money  expended  by  them  on  the  purchase 


of  goods  for  the  school,  a  member  of  the  coimcil 
who  supplies  such  goods  to  the  trustees,  know- 
ing that  they  will  be  ultimately  paid  for  by  the 
council,  becomes  disqualified  for  his  office, 
under  section  12  (1,  c)  of  the  Municipal  Cor- 
porations Act,  1882,  as  being  interested  in  the 
contract  between  the  council  and  the  trustees. 
His  disqualification,  however,  ceases  as  soon  as 
he  has  supplied  the  goods,  though  he  may  not 
have  been  paid  for  them.  And  he  incurs  no 
penalty  for  acting  as  a  member  of  the  coimcil 
after  his  disqualification  has  thus  ceased;  for 
he  does  not  m  such  case  act  **  after  becoming 
disqualified  *'  within  the  meaning  of  section  41 
of  the  Act.  Cox  v.  Truscott,  92  L.  T.  650 ;  3 
L.  G.  R.  431 ;  69  J.  P.  174 ;  21  T.  L.  R.  319— 
Darling,  J. 

Illegality  —  Interest  of  Member.]  —  The 

fact  that  a  Commissioner  of  Sewers,  or  a  mem- 
ber of  the  Court  of  Aldermen,  or  of  the  Common 
Council  of  the  City  of  London,  is  interested  or 
concerned  in  a  contract  made  by  the  Com- 
missioners of  Sewers  with  a  company,  by  reason 
simply  of  his  being  a  shareholder  in  such  com- 
pany, does  not  invalidate  the  contract.  City  of 
London  Electric  Lighting  Co.  v.  London  Cor- 
poration, 82  L.  T.  530— Farwell,  J.  And  see 
Elections,  infra. 

Seal — Contract  not  under — Porobase  of  Land — 
Hon-performance  of  Condition  Precedent  to  Ex- 
ercise <tf  Corporation's  Powers— Effect  of  Sab- 
sequent  Performance.] — The  doctrine  that  a  cor- 
poration may  contract  without  seal  for  the  pur- 
chase or  sale  of  property,  necessary  for  carrying 
on  the  business  for  which  the  corporation  has 
been  created,  does  not  apply  to  a  case  where 
the  power  of  the  corporation  to  do  the  act  is 
not  to  come  into  existence  unless  or  until  a 
certain  prescribed  condition  has  been  performed 
by  them  which  has  not  been  performed ;  there- 
fore where  a  corporation  had  negotiated  for  the 
purchase  of  certain  lands  for  the  purpose  of 
carrying  out  their  duties,  it  was  held  that  the 
subsequent  obtaining  of  an  Order  in  Coimcil 
(which  was  required  to  be  obtained  to  authorise 
the  purchase  of  land  by  them)  empowering 
them  to  purchase  the  lands  could  not  relate 
back  so  as  to  ratify  the  previous  negotiations, 
which  therefore  were,  under  the  circumstances, 
a  mere  nullity.  Holmes  v.  Trench,  [1898]  1  Ir. 
R.  319— V.C. 

Sealed   Acceptance   of  Tender- Formal 

Contract  not  Executed.] — A  tender  by  a  con- 
tractor for  the  execution  of  sewage  works  was 
accepted  b^  an  urban  authority  under  seal. 
The  conditions  on  which  the  tender  was  made 
provided  for  the  execution  of  a  formal  con- 
tract, for  the  execution  of  a  bond  with  sureties 
tor  the  performance  of  the  contract,  and  for 
the  completion  of  the  works  within  a  given 
time  from  the  execution  of  the  formal  con- 
tract : — Held,  that  the  acceptance  of  the  tender 
did  not  conclude  a  contract  between  the 
parties,  and  that  the  authority  were  conse- 
quently free  to  break  off  the  negotiations. 
Bozson  V.  Altrincham  Urban  Council  {No.  2), 
1  L.  G.  R.  639 ;  67  J.  P.  397— C.A. 

Employment  of  Engineer  on   Sewerage 

Works  —  AcMwptanoe  of  Work  Bene  — Local 
Chpyemment— Boral  District  Conncii] — A  rural 
district  council  xmder  the  powers  of  section  56, 


Digitized  by  LjOOQIC 


563 


COEPOKATIOK 


564 


sub-section  1  of  the  Local  Government  Act, 
1894,  referred  an  application  for  the  execution 
of  sewerage  works  within  a  portion  of  their  dis- 
trict to  a  committee.  The  committee  requested 
an  engineer  to  report  what  works  were  neces- 
sary and  to  give  an  estimate  of  the  cost.  On 
his  report  and  estimate  the  committee  recom- 
mended the  council  to  carry  out  certain  works. 
The  council  adopted  the  recommendation  and 
confirmed  the  minutes  of  the  committee : — 
Held,  that,  although  there  was  no  contract 
under  seal  between  the  coxmcil  and  the  engineer, 
yet,  the  work  performed  by  him  being  necessary 
for  the  purposes  for  which  the  council  was 
created,  an  implied  contract  arose,  upon  the 
performance  of  the  work  by  him  and  the  accept- 
ance of  its  benefit  by  the  council,  for  the  council 
to  pay  for  the  work.  Clarke  v.  Cuckfield  Union 
(21  L.  J.  Q.B.  349,  864)  approved  and  followed. 
Lawford  v.  Billericay  Rural  Council,  72  L.  J. 
K.B.  664 ;  [1903]  1  K.B.  772 ;  88  L.  T.  317 ;  61 
W.  R.  630;  67  J.  P.  246 ;  1  L.  G.  R.  636— C.A. 

Contraet  not  under  Seal— Batiiloatimi  under 
Seal.] — See  Brooks  v.  Torquay  Corporation^  post, 
Local  Government. 


7.  Liability  fob  Acts  of  Agent. 

Agent  Acting  witliin  the  Seope  of  his  Smploy- 
ment-Iibd— LiabiUty  of  Corporation  for  its 
Agjat  s  Tort.]— The  ordinary  doctrines  of  agency 
and  of  master  and  servant  are  as  applicable  to 
corporations  as   to   private   persons,  whether 

7  ^^  "^  questions  of  contracts  or  of  torts 
and  frauds.  A  corporation  is  therefore  liable 
tor  the  publication  by  its  agent  of  a  libel  when 
the  agent  lis  acting  in  the  course  and  within 
the  scope  of  his  employment.  Dicta  to  the 
contrary  effect  of  Lobd  Cbanwobth  in  Western 
Bank  of  Scotland  v.  AddU  (L.  R.  1  H.L.  Sc. 
146, 167)  and  of  Lobd  Bramwbll  in  Abrath  v. 
North-Eastem  Railway  (66  L.  J.  Q.B.  467,  468 ; 
11  App.  Cas.  247,  260)  disapproved.  Citisens 
Life  Assurance  Co,  v.  Brown,  73  L.  J.  P.O.  102 ; 
y.^^  ^•^'  ^28;  90  L.  T.  739;  63  W.  R.  176; 
20  T.  L.  R.  497— P.O. 


8.  Elections. 

Election  of  Borooffh  Anditor— Belief— Illegal 
En«nie.] — A  candidate  for  the  office  of  elective 
auditor  of  a  borough  was  granted  relief  in 
respect  of  having,  contrary  to  section  6  of  the 
Municipal  Elections  (Corrupt  and  Illegal  Prac- 
tices) Act,  1884,  incurred  expense  in  the  circu- 
lation of  postcards  soliciting  the  support  of 
the  electors,  where  it  appeared  that  he  had 
acted  in  ignorance  of  the  fact  that  a  candidate 
for  the  office  of  borough  auditor  is  prohibited 
by  that  section  from  incurring  any  expense  in 
furtherance  of  his  candidature.  Qale,  Ex  parte, 
3  L.  G.  R.  421 ;  69  J.  P.  281— D. 

lUegal  Praetioof— Belief— Eipenditure  by  Can- 
didates  for  Office  of  Elective  Anditor.]— The 
Court  will  not  grant  relief  under  section  20  of 
the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884,  in  the  case  of  a  successful 
candidate  at  an  election  to  which  that  Act 
applies,  unless  he  satisfies  the  Court  that  the 
illegal  practice  cannot  have  affected  the  result 
of  the  election ;  since  to  grant  relief  in  such  a  I 


case  would  not  be  just  to  the  nnsuccessful 
candidate  or  candidates.  Droilwich  Borough 
{Election  of  Auditors),  In  re,  6  L.  G.  R.  473; 
71J.  P.  236;  23  T.  L.  R.  372— D. 

Accordingly,  where  the  two  successful  candi- 
dates at  a  closely  contested  election  of  elective 
auditors  for  a  borough,  being  unaware  that  at 
such  elections  it  is  an  ill^al  practice  for  a 
candidate  to  incur  any  expense  whatever  in 
connection  with  the  election,  had  incurred 
expenses  amounting  to  a  few  shillings,  the 
Court,  though  granting  relief  to  one  of  the 
candidates  whose  only  expenditure  had  been 
on  polling  cards  the  issue  of  which  he  stopped 
immediately  on  becoming  aware  that  the  ex- 
pense incurred  in  their  issue  was  illegitimate, 
refused  relief  in  the  case  of  the  other  candidate 
who  had  not  only  issued  polling  cards,  but  also 
inserted  an  address  in  the  form  of  an  advertise- 
ment in  a  newspaper.    lb. 

Xayor— Vote  of  Disqualified  Person— Original 
Vote  of  Outgoing  Xayor— Contingent  Casting 
Vote  of  Chairman.] — Where  the  election  of  a 
person  to  the  office  of  town  councillor  is  void 
upon  the  ground  that  he  has  an  interest  in  a 
contract  with  the  corporation  of  a  municipal 
borough,  he  cannot  give  a  valid  vote  at  the 
election  of  a  mayor,  notwithstanding  sections 
42  (sub-section  1)  and  102  of  the  Municipal 
Corporations  Act,  1882.  Bland  v.  Buchanan, 
70  L.  J.  K.B.  466;  [1901]  2  K.B.  76;  84  L.  T. 
390;  49  W.  R.  601 ;  66  J.  P.  404r-D. 

Article  IX.  of  the  Local  Government  Board's 
Provisional  Order  Confirmation  Act,  1900,  does 
not  deprive  a  mayor  of  the  right  which  he  has 
under  the  Municipal  Corporations  Act,  1882,  to 
give  an  original  vote  at  the  election  of  his  suc- 
cessor,   lb. 

The  expression  ** equality  of  votes'*  in  sec- 
tion 61,  sub-section  4  of  the  Municipal  Cor- 
porations Act,  1882,  means  **  equality  of  valid 
votes."  Therefore,  at  a  municipal  election  the 
chairman  may  give  a  contingent  casting  vote 
which  is  to  operate  only  in  the  event  of  there 
being  an  equafity  of  valid  votes.    lb, 

Nell  V.  Longbottom  (63  L.  J.  Q.B.  490;  [1894] 
1  Q.B.  767)  followed.  Per  Channell,  J. :  The 
reasoning  in  that  case  is  not  conclusive.    Ih, 

Alderman— Bedgnation—Vaeanoy— Voting  at 
Annual  Election  —  Disqualification  —  Outgoing 
Alderman.] — ^An  alderman  of  a  borough  whose 
turn  it  is  to  go  out  of  office  on  November  9  and 
who  resigns  office  on  the  previous  day,  but 
whose  office  has  not  been  declared  vacant  by 
the  council  in  accordance  with  section  36,  sub- 
section 2  of  the  Municipal  Corporations  Act, 
1882,  is  in  the  position  of  one  who  has  resigned 
office  but  whose  office  is  not  vacant,  and  being 
an  '* outgoing  alderman"  within  the  meaning 
of  section  60,  sub-section  3,  is  disoualified  to 
vote  at  the  annual  election  of  aldermen  on 
November  9.  Pease  v.  Lowden,  68  L.  J.  Q.B. 
239 ;  [1899]  1  Q.B.  386 ;  79  L.  T.  672 ;  63  J.  P. 
66— D. 

Oonncillor— Bisqualiflcation  of  Candidate — Ho 
Hotiee  CKven  to  Electors— Bight  to  Claim  Boat] 
— The  petitioner  and  the  respondent  were  the 
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only  candidates  for  the  office  of  councillor  for 
a  borough.  Both  were  nominated,  but  the 
respondent  at  the  time  of  his  nomination  was 
absent  from  the  United  Kingdom  and  no 
written  consent  by  ^^rn  to  such  nomination 
given  one  month  before  such  nomination  was 
ever  produced.  The  petitioner  was  not  aware 
of  this  fact  until  the  day  of  the  poll,  when  it 
was  too  late  to  print  and  circulate  in  the  con- 
stituency a  notice  of  the  objection  to  the  re- 
spondent's nomination.  The  respondent  was 
elected.  On  a  petition  against  the  respondent, 
—Held,  that  the  Court  could  only  declare  the 
election  void,  and  not  that  the  petitioner  was 
elected.  Boyce  v.  White,  92  L.  T.  240 ;  53  W.  R. 
480;  3  L.  G.  R.  787 ;  21  T.  L.  R.  244— D. 

Bifqualiflod   Fenon   duly  Hominated— 

Candidate— Sight  to  Petition.]— A  person  who 
has  been  duly  nominated  in  point  of  form  for 
the  office  of  councillor,  although  he  may  in 
fact  be  disqualified  for  election,  is  nevertheless 
a  "candidate,"  and  is  entitled  to  maintain  a 
petition  under  section  88  of  the  Municipal  Cor- 
porations Act,  1882.  Harford  v.  Lynskey,  68 
L.  J.  Q.B.  699;  [1899]  1  Q.B.  852;  80  L.  T. 
417 ;  47  W.  R.  653 ;  63  J.  P.  263— D. 

A  person  who  at  the  time  of  nomination  is 
disqualified  for  election  to  the  office  of  coun- 
cillor by  reason  of  his  being  interested  in  a 
contract  with  the  corporation,  is  also  disquali- 
fied for  nomination.    Ih, 

Biiqnalifloation  for  Elaotion— Oontraet- 

**  Valid  nomination  "— Hotioe  of  Disqnalifloation 
—Validity  of  Votes.]- There  may  be  a  valid 
nomination  within  the  meaning  of  section  56, 
sub-section  2  of  the  Municipal  Corporations 
Act,  1882,  of  a  candidate  for  the  office  of  coun- 
cillor in  a  municipid  corporation,  notwithstand- 
ing that  the  candidate  is,  by  virtue  of  section 
12,  sub-section  1  (c),  disqualified  for  being 
elected  and  for  being  a  councillor.  Hobhs  v. 
Morey,  73  L.  J.  K.B.  47;  [1904]  1  K.B.  74;  89 
L.  T.  531;  52  W.  R.  348;  2  L.  G.  R.  7;  68 
J.  P.  132 ;  20  T.  L.  R.  50— D. 

Votes  given  in  favour  of  a  candidate  before 
the  voters  have  notice  of  any  facts  disquali- 
fying him  for  election  cannot  be  treated  by  the 
returning  officer  as  thrown  away.    lb, 

Interest  in  Eiisting  Contracts— Bisqnali- 

fleation.]— On  October  24,  1900,  a  candidate 
was  nominated  and  on  November  1  elected  to 
the  office  of  town  councillor.  He  had  in 
December,  '1899,  tendered  to  supply  certain 
goods  to  the  corporation  for  a  year.  His  tender 
had  been  accepted,  and  he  had  supplied  and 
been  paid  for  goods.  Being  anxious  to  stand  as 
a  candidate  at  the  then  forthcoming,  election  of 
coimcillors  in  November,  1900,  he  on  October  19 
applied  to  a  oonmiittee  of  the  council  to  be 
released  from  his  tender  or  contract,  and  on 
the  same  day  a  resolution  was  passed  that  he 
be  released,  subject  to  the  approval  of  the 
resolution  by  the  coimcil.  This  approval  was 
obtained,  and  the  resolution  confirmed  on 
October  30; — Held,  that  the  candidate  was 
disqualified  for  being  nominated  and  elected 
and  for  being  a  councillor,  because  there  was 
an  existing  contract  between  him  and  the  cor- 
poration which  had  not  been  rescinded  before 
October  24,  1900;  and  that  the  ratification  on 


October  30,  by  the  coimcil,  of  the  resolution  of 
October  19,  purporting  to  release  the  candidate, 
did  not  put  an  end  to  the  contract  so  as  to 
affect  the  rights  of  electors  and  of  other  can- 
didates. Ford  V.  Newih,  70  L.  J.  K.B.  459; 
[1901]  1  K.B.  683 ;  84  L.  T.  354 ;  49  W.  R.  345 ; 
65  J.  P.  391— D. 

Disqnaliiloation — Bankraptey — ^Holding  or 

Ezeroising  Oflloe— Quo  Warranto.]- By  section  32 
of  the  Bankruptcy  Act,  1883,  a  bankrupt  is 
disqualified  not  only  for  election  to,  but  also 
for  holding  or  exercising,  the  office  of  a  borough 
coimcillor.  Notwithstanding  section  87  of  the 
Municipal  Corporations  Act,  1882,  a  bankrupt 
may  still  by  an  information  in  the  nature  of  a 
quo  warranto  be  ousted  from  holding  or  exer- 
cising the  office.  Bex  v.  Beer,  72  L.  J.  K.B. 
608;  [1903]  2  K.B.  693;  89  L.  T.  412;  52 
W.  R.  221;  67  J.  P.  326;  10  Manson,  263; 
1  L.  G.  R.  634-D. 

Unopposed  Candidate— Setnm  of  Expenses- 
Ho  Expenses  Inenrred.] — P.  was  returned  un- 
opposed at  a  municipal  election  for  the  county 
i  borough  of  H.,  and  believing  that,  as  he  had 
incurred  no  expenses  of  any  kind,  no  return 
and  declaration  was  required,  omitted  to  return 
his  expenses  as  **  nil "  until  after  the  statutory 
period  for  making  such  return  and  declaration 
had  expired  :—HeW,  that  there  was  sufficient 
evidence  before  the  Court  that  the  omission 
had  been  imder  such  circumstances  as  to 
amount  to  an  authorised  excuse  under  the  Act, 
and  that  the  relief  sought  ought  therefore  to 
be  granted.  Pennington,  Ex  parte,  46  W.  R, 
415— D. 

Corrupt  Practices— Bribory—Indietm«nt.]—In 
an  indictment  for  an  offence  xmder  section  2, 
sub-section  1  of  the  Corrupt  Practices  Preven- 
tion Act,  1854,  for  having  given  money  to  a  voter 
for  having  voted  at  a  mimicipal  election,  it  is 
sufficient  to  state  the  date  when  the  offence 
was  committed — that  is,  when  the  money  was 
given  to  the  voter ;  the  date  of  the  election  in 
which  the  vote  was  given  need  not  also  be 
alleged  in  the  indictment.  Bex  v.  Yeoman, 
20  T.  L.  R.  266— Lord  Alverstone,  C.J. 

lUagal  Practiee— ''BiU,  placard  or  poster" 
— **  HaTing  reference  to  a  mnnidpal  eleotion  "— 
Vame  and  Address  of  Printer  and  Publisher.]— 
In  August,  1903,  the  appellant  caused  to  be 
printed  a  circular  headed  with  the  respon- 
dent's name  and  the  words  *' Shall  he  be  our 
new  Mayor?"  and  sent  six  copies  thereof  in 
sealed  envelopes,  marked  "Private,"  to  the 
respondent,  to  the  town  clerk,  and  to  four 
councillors  of  the  city.  In  the  previous  July 
the  name  of  the  respondent,  who  was  an  alder- 
man on  the  city  coxmcil,  had  been  informally 
mentioned,  and  it  was  a  matter  of  common 
knowledge  that  he  was  going  to  stand  as  a 
candidate  for  the  office  of  mayor  for  the  next 
year,  the  election  taking  place  on  November  9. 
The  respondent  laid  an  information  against 
the  appellant  for  causing  to  be  printed  and 
published  a  bill  having  reference  to  a  mimicipal 
election  contrary  to  section  14  of  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884,  and  the  magistrate  convicted  him  :—Held, 
that  the  circular  was  a  **bill"  withm  the 
meaning  of  section  14,  that  in  the  circum- 
stances the  magistrate  was  entitled  to  find  that 
it  was  published  with  reference  to  an  election, 
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and  that  therefore  the  conviction  must  stand. 
AlcoU  V.  Emden,  68  J.  P.  434 ;  2  L.  G.  R.  1313 ; 
20  T.  L.  R.  487— D. 

Illegal  Hiring— I]iadT«rt«]iee—Appliea- 

tion  tor  Belief  by  Sereral  Candidatet— Praotioe— 
Afidavit.] — Where  an  application  for  relief  from 
an  illegal  hiring  is  made  under  section  20  of 
the  Municipal  Elections  (Corrupt  and  lUegal 
Practices)  Act,  1884,  hy  several  candidates  at 
a  municipal  election,  a  joint  affidavit  of  the 
facts  upon  which  the  application  is  be^sed  ought 
to  be  made  by  all  the  applicants.  Andrews y 
In  re ;  Streatfiam  Vestry  Election^  In  r«,  68  L.  J. 
Q.B.  683— D. 

Belief— Petition  Pending.]~A  successful 

candidate  at  an  election  to  which  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884,  applies,  who  has  been  guilty  of  an  illegal 
practice,  may  obtain  relief  against  the  conse- 
quences thereof  on  application  to  the  High 
Court  under  section  20  of  that  Act,  notwith- 
standing that  a  petition  against  his  election 
is  pending,  if  there  is  no  real  dispute  as  to  the 
facts,  and  the  subject-matter  of  the  application 
for  relief  is  the  sole  ground  of  the  petition. 
Farster,  Ex  parte,  89  L.  T.  18;  67  J.  P.  322; 
1  L.  G.  R.  632— D. 


9.  Otheb  Matters. 

ins  to.]— 5^^  Mandamus. 

Stock- Forged    Transfer   of— Liability.]— See 
Sheffield  Corporation  v.  Barclay,  ante, 

Bnrploi  Land— Power  to  Charge.]— See  Stagg 
V.  Medway  Navigation  Co,,  ante,  Company. 


COST  BOOK  COMPANIES. 

See  Mines  and  Minerals. 


of  Oonrt  to  Order  Defendant  wbo  Fldls  te  Pay 
I  Coiti  to  be  Paid  by  PlaintiiT  te  Defendant  who 
Snooeedf.]— Where  in  an  action  claiming  relief 
in  the  alternative  against  two  defendants  the 
plaintiff  succeeds  against  one  defendant  and 
fails  against  the  other,  the  Court  has  juris- 
diction, both  in  the  Chancery  and  the  King's 
Bench  Divisions,  to  order  the  plaintiff  to  pay 
the  costs  of  the  defendant  against  whom  the 
action  fails  and  to  add  those  costs  to  his  own  to 
be  paid  by  the  defendant  against  whom  the 
action  succeeds.  The  modem  practice  has  been, 
where  the  trial  has  been  without  a  jury,  to 
order  the  imsuccessful  defendant  to  pay  direct 
to  the  successful  defendant  his  costs — Rudow 
V.  Great  Britain  Mutual  Life  Assurance  Society 
(50  L.  J.  Ch.  604,  505 ;  17  Ch.  D.  600,  608,  610). 
But  the  Judge  has  jurisdiction  to  follow  the  old 
practice,  and  ought  to  do  so  where  the  trial  has 
been  with  a  jury  and  the  Judge  does  not  con- 
sider that  there  is  good  cause  for  depriving  the 
successful  defendant  of  his  costs  under  Order 
LXV.  rule  1.  Sanderson  v.  Blyth  Theatre  Co,, 
72  L.  J.  K.B.  761 ;  [1903]  2  K.B.  633;  89  L.  T. 
159 ;  52  W.  R.  33— C.A. 

In  exercising  the  jurisdiction  the  Judgo 
should  have  regard  to  the  circumstances  of  the 
case,  and  be  satisfied  that  it  is  j\ist  that  the 
unsuccessful  defendant  should  either  directly 
or  indirectly  pay  the  costs  of  the  successful 
defendant.    lb. 

Per  Vaughan   Williams,    L.J.— The  juris- 
diction should  only  be  exercised  in  exceptional 
lb. 


COSTS. 

1.  Jurisdiction,  667. 

2.  Discretion  of  Judge,  668. 

3.  Security  for,  571. 

4.  Scale,  571. 

5.  Interest  on,  577. 

6.  Indemnity,  677. 

7.  Setoff,  578. 

8.  Taxation,  679, 

9.  Appeal  for,  688. 

10.  Action  for,  689. 

11.  Costs  in  Particular  Cases,  590. 

1.  Jurisdiction. 

AltematlTe  Olaimi  against  Two  Defendants— 
Boooess  of  Claim  agahist  one  Defendant  and 
Failure  of  Claim  against  other  Defendant—Power 


2.  Discretion  of  Judge. 

Bnpreme  Court  of  Judicature  Act.  1890,  s.  5— 
Payment  out  of  Court— Costs  of  Petition— Appeal.] 

'  — Where  property  has  been  taken  under  the 

powers  of  the  Lands  Clauses  Consolidation  Act, 

I  1845,  and  the  purchase-money  paid  into  Court 

I  under  section  76  of  the  Act  by  reason  of  the 

I  neglect  of  the  owner  of  the  property  to  make 

out  a  title  thereto,  the  costs  of  and  incidental 

to  a  petition  presented  by  a  person  interested 

in  the  money  to  obtain  payment  out  of  Court 

are  within  the  discretion  of  the  Court  under 

section  5  of  the  Supreme  Court  of  Judicature 

Act,  1890,  and  no  appeal  wiU  lie  from  the  order 

made  in  exercise  of  that  discretion.     Schmarr, 

In  re,  71  L.  J.  Ch.  219;  [1902]  1  Ch.  826;  86 

L.  T.  71 ;  50  W.  R.  246— C.A. 

Assuming  that  the  Court  has  n6  jurisdiction 
to  deal  with  the  costs  in  such  a  case  under 
section  80  of  the  Lands  Clauses  Act,  1845, 
there  is  nothing  in  that  section  which  amounts 
to  a  direction  that  in  no  circumstances  are  any 
costs  whatever  to  be  given  in  such  a  case,  so  as 
to  be  an  express  statutory  provision  taking  the 
case  out  of  section  5  of  the  Act  of  1890.  Fisher, 
In  re  (63  L.  J.  Ch.  235;  [1894]  1  Ch.  450), 
applied.    lb. 


**  Good  oause  "— DepriTing  Buoeessftil  Plaintiff 
of  Costs.] — In  an  action  for  breach  of  promise 
of  marriage,  the  jury,  who  were  invited  by 
counsel  for  the  plaintiff  and  by  the  Judge  to 
award  moderate  damages,  found  a  verdict  for 
the  plaintiff  for  101.  The  Judge  deprived  the 
plaintiff  of  costs.    There  was  no  suggestion  of 
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any  oppression  or  misconduct  on  the  part  of 
the  pLaintifi  in  bringing  the  action  or  in  the 
conduct  of  it : — Held^  t^t  there  was  "  no  good 
cause"  for  depriving  the  plaintiff  of  costs. 
Tipping  v.  Jepson,  22  T.  L.  R.  743— C.A. 

Setting    np  Chiming   Acts  —  Wliether 

<'  good  oanse  "  for  DepriTlng  him  of  CkNitt.] — In 
an  action  tried  with  a  jury  the  mere  fact  that 
the  successful  defendant  has  set  up  the  (Naming 
Acts  as  an  answer  to  the  plaintift's  claim  is  not 
"good  cause,"  within  the  meaning  of  Order 
LXV.  rule  1,  for  depriving  him  of  costs.  Oran- 
viUe  V.  Firth,  72  L.  J.  K.B.  152 ;  88  L.  T.  9— 
C.A. 

BeprlTlng  SaecassAil  Party  of  Costi— Trial 
without  Jury.]— In  a  case  tried  without  a  jury 
the  Judge  cannot  deprive  the  successful  party 
of  his  costs  vmless  there  are  materials  before 
him  justifying  such  an  exercise  of  his  dis- 
cretion. The  fact  that  the  successful  party 
elects  to  'stand  upon  his  legal  rights,  and 
refuses  to  leave  the  subject-matter  of  the 
litigation  to  the  arbitration  of  the  Judge,  does 
not  justify  the  Judge  in  making  an  order  de- 
priving such  party  of  his  costs.  Civil  Service 
Co-operatwe  Society  v.  Oeneral  Steam  Naviga- 
tion Co.,  72  L.  J.  K.B.  933 ;  [1903]  2  K.B.  766 ; 
89  L.  T.  429;  62  W.  R.  181 ;  9  Asp.  M.C.  477; 
20  T.  L.  R.  10— C.A. 

Conduct  hATing  no  Oonnootion  with  the 

PlaintiiPs  Case— Appeal  without  Lmto.]— Where 
a  Judge  exercises  his  discretion  so  as  to  deprive 
a  successful  party  of  costs  upon  a  stated  ground 
which  is  untenable,  an  appeal  lies  without  leave. 
Civil  Service  Co-operative  Society  v.  Oeneral 
Steam  Navigation  Co.  (72  L.  J.  K.B.  933 ;  [1903] 
2  K.B.  756)  followed.  King  v.  Qillard,  74  L.  J. 
Ch.421;  [1905]2Ch.7;  92L.T.605;  63W.R. 
598  ;  21  T.  L.  R.  398— C.A. 

In  an  action  to  restrain  the  defendant  from 
passing  off  his  goods  as  those  of  the  plaintiff, 
it  is  no  ground  for  depriving  the  successful 
defendant  of  his  costs  of  the  action,  that  the 
defendant,  in  the  sale  of  his  goods,  makes  repre- 
sentations calculated  to  mislead  the  public  as 
to  the  nature  of  certain  awards  and  medals, 
those  representations  having  nothing  to  do  with 
the  plaintiff's  case  which  fails.    lb, 

Exaggorated  Eridenco.] — In  the  absence 

of  misconduct  a  successful  plaintiff  who  has 
not  failed  wholly  on  one  issue  in  the  action 
will  not,  subject  to  the  large  discretion  of  the 
Court,  be  deprived  of  costs  because  some  of  his 
witnesses  have  been  guilty  of  exaggeration  in 
their  evidence.  Lipman  v.  Pulman,  91  L.  T. 
132— Kekewich,  J. 

Order  on  Snoeetfftil  Party  to  Pay  Costs.]— 

Where  a  Metropolitan  vestry,  acting  on  the 
reports  of  its  officers,  had  passed  resolutions 
recorded  on  its  minutes,  and  in  accordance  with 
such  resolutions,  but  without  obtaining  the 
leave  of  the  Coimty  Council,  entered  upon  the 
plaintiff's  premises  and  inserted  a  new  system 
of  drainage : — Held,  that  on  the  proper  construc- 
tion of  the  Metropolis  Management  Act,  1866, 
the  vestry  had  committed  a  trespass,  and  had 
done  an  illegal  act,  for  which  it  was  liable  in 
damages ;  but  the  plaintiff  not  having  suffered 
injury,   and  having  consented   to   the   work, 


judgment  was  given  for  the  defendant  vestry 
with  costs.  Long  v.  Fulham  Vestry,  47  W.  R. 
56 — Kekewich,  J. 

Payment  into  Court— Admission  of  Part  and 
Denial  of  Part  of  Liability— Becorery  by  Plain- 
tiif  of  Loif  than  Sam  Paid  in — Costs  of  Issues 
on  whieh  Defendant  Failed— Issue  not  going  to 
Whole  Cause  of  Aetion.] — The  plaintiff  entered 
into  the  service  of  the  defendants  in  July,  1901, 
under  an  agreement  imder  which  he  was  to  be 
allowed  to  take  three  months'  vacation  leave, 
and,  as  he  contended,  nine  months'  leave  on 
half  pay,  in  November,  1902.  He  obtained 
leave  in  October,  1902,  and  in  February,  1903, 
while  he  was  on  leave,  the  defendants  dis- 
missed him  from  their  service.  He  brought 
an  action  claiming  three  months*  full  pay,  nine 
months'  half  pay,  certain  travelling  expenses, 
six  months'  pay  in  lieu  of  notice,  and  damages 
for  wrongful  dismissal.  The  defendants  by 
their  statement  of  defence  admitted  that  the 
plaintiff  was  entitled  to  full  pay  for  the  first 
three  months  of  his  leave,  and  alleged  that 
before  action  they  had  tendered  him  a  sum 
equivalent  to  that,  which  was  refused,  and 
stated  that  they  were  willing  for  the  purposes 
of  the  action  to  admit  liability  to  pay  the 
plaintiff  a  further  siun  equal  to  six  months' 
half  pay;  and  whilst  denying  anv  liability  to 
pay  to  the  plaintiff  any  money  beyond  these 
sums,  they  for  the  sake  of  peace  brought  500/. 
into  Court,  and  said  that  that  sum  was  sufficient 
to  satisfy  the  whole  of  the  pledntiff's  claim  in 
the  action.  At  the  trial  the  jury  gave  a  verdict 
for  the  plaintiff  for  781/.,  and  judgment  was 
entered  for  him.  On  the  appeal  the  plaintiff 
succeeded  in  his  claim  for  nine  months'  half 
pay  instead  of  six,  but  as  regards  practically 
all  the  other  matters  in  dispute  the  defendants 
succeeded,  with  the  result  that  the  amount 
which  the  plaintiff  recovered  was  less  than  the 
500Z.  paid  into  Court,  and  judgment  was  entered 
for  the  defendants : — Held,  that  the  defendants 
must  pay  the  costs  of  the  issues  upon  which 
they  failed.  Held,  also,  that  the  rules  appeared 
not  to  sanction  a  payment  into  Court  with  a 
defence  such  as  that  made  usef of,  the  effect  of 
which  was  to  prevent  the  plaintiff  from  taking 
the  money  out  of  Court,  as  he  would  be  entitled 
to  do  if  it  were  paid  in  in  respect  of  a  par- 
ticular liability,  with  an  admission.  Huhback 
V.  British  North  Borneo  Co.,  73  L.  J.  K.B. 
654 ;  [1904]  2  K.B.  473  ;  91  L.  T.  672 ;  53  W.  R. 
70-C.A. 

Coitf  Unnecessarily  Inourred— Aetion  to  Be- 
corer  Possession  of  Premises  —  Assignee  of 
Leases— Weekly  Tenants  in  Oeoupation— Weekly 
Tenants  made  Defendants.] — The  plaintiff  was 
the  owner  of  the  reversion  of  four  leases  which 
by  assignment  had  become,  to  the  plaintiff's 
knowledge,  vested  in  H.,  who  had  sub-let  the 
houses  comprised  in  the  four  leases  to  a  large 
number  of  weekly  tenants.  The  plaintiff 
brought  four  actions,  one  in  respect  of  each 
of  the  four  leases,  to  recover  possession  of 
the  houses  upon  the  ground  of  forfeiture  for 
breach  of  covenants  to  repair  contained  in  each 
lease,  and  made  the  whole  of  the  weekly 
tenants  defendants.  H.,  as  landlord  of  these 
weekly  tenants,  obtained  leave  to  appear  and 
defend,  and  eventually,  he  having  put  the 
houses  into  a  state  of  repair,  an  order  relieving 
him  from  the  forfeiture  was  made  by  consent 
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in  each  action  on  the  terms  that  he  should 
pay  the  plaintiff's  costs  as  hetween  solicitor 
and  client: — Held,  that  as  the  real  object  of 
the  action  was  to  secure  the  repairs  being  done, 
and  that  as  the  plaintiff  knew  that  H.  was  the 
assigned  of  the  leases,  he  should  have  been 
made  sole  defendant,  and  therefore  that  the 
costs  of  copies  of  the  writ  and  serving  the 
weekly  tenants  with  same  or  notice  thereof 
should  be  disallowed  as  having  been  unneces- 
sarily incurred ;  and  senibUf  there  should  only 
have  been  one  action  and  not  four.  Geen  v. 
Herring,  74  L.  J.  K.B.  62 ;  [1906]  1  K.B.  152 ; 
92  L.  T.  37 ;  53  W.  R.  826 ;  21 T.  L.  R.  93— O.A. 

3.  Secubity  for. 

Order  for  Seenrity  fnr  Costs — Stay  of  Pro- 
ooedingf  until  Beourity— Costs  Inoxunred  in 
Prepanng  Eridenoo.]— The  plaintiff  company 
brought  this  action  for  infringement  of  patent, 
and  gave  notice  of  motion  for  an  injunction  for 
June  18,  1897.  The  motion  stood  over  for  a 
fortnight,  and  on  the  same  day  an  order  was 
made  that  the  plaintiffs  should  g^ve  security 
for  costs,  and,  until  security  was  given,  should 
take  no  further  proceedings  against  the  defen- 
dant. No  security  was  ever  in  ^t  given,  and 
on  August  5  the  action  was  dismissed  with 
costs  for  want  of  prosecution,  the  costs  of  the 
motion  for  the  injunction  to  be  costs  in  the 
action.  On  the  taxation  of  costs  under  this 
order  the  Master  disallowed  costs  of  preparing 
evidence  after  the  date  of  the  order  for  security 
for  use  on  the  hearing  of  the  motion,  on  the 
ground  that  the  defendant  was  not  justified  in 
incurring  any  expense  after  the  order  until  the 
plaintiff  had  given  security.  The  defendant 
took  in  objections ;  the  Taxing  Master's  answers 
were  given  on  January  28,  1898,  and  on  Feb- 
ruary 4,  1898,  the  defendajit  took  out  a  sum- 
mons to  review  the  taxation.  Owing  to  the 
block  in  business  this  summons  did  not  come 
on  for  hearing  until  July  16.  The  plaintiff 
company  had  been  dissolved  on  April  14,  a 
resolution  for  voluntary  winding-up  having 
been  passed  in  May,  1897,  the  final  meeting  for 
passing  liquidator's  accounts  held  on  January  8, 
and  the  return  to  the  Registrar  made  on  Jan- 
uary 14, 1898,  as  required  by  sections  142  and 
148  of  the  Companies  Act,  1862  —Held,  that 
the  Taxing  Master  was  wrong  in  disallowing 
all  costs  incurred  by  the  defendant  in  prepara- 
tion of  evidence  for  the  motion  after  the  order 
for  security,  and  the  biU  must  be  referred  back 
to  him.  Whiteley  Exerciser^  Lim,  v.  Oamage, 
67  L.  J.  Ch.  560;  [1898]  2  Ch.  405;  79  L.  T.  20; 
6  Manson,  249 — ^North,  J.  And  see  Practicb, 
Bankbuptcy,  col.  152 ;  and  Golont,  col.  806. 

4.  Scale. 

Conntj  Courts  Aot,  s.  116— Action  <<whioh 
oonld  hATO  boon  oommonood  in  a  Connty  Court " 
— Amoont— TMt  as  to  Anumnt.]— **  Any  action 
.  .  .  which  could  have  been  commenced  in  a 
County  Court"  means  in  section  116  of  the 
County  Courts  Act,  1888,  any  action  of  a  kind 
and  for  an  amount  within  the  jurisdiction  of 
the  County  Court.  Solomon  v.  MuUiner,  70  L.  J. 
K.B.  165;  [1901]  1  K.B.  76;  83  L.  T.  493; 
49  W.  R.  364— C.A. 

In  determining  whether  the  action  was  for 


an  amount  within  the  jurisdiction  of  the 
County  Court,  the  test  is  not  the  amount 
claimed,  but  the  amount  recovered  in  the 
action.  Chatfleld  v.  Sedgwich{k  C.P.  D.  459) 
followed.  Lovejoy  v.  Cole  (64  L.  J.  Q.B.  120; 
[1894]  2  Q.B.  861)  approved.  OoldhiU  v.  Clark 
(68  L.  T.  414)  disapproved.    lb, 

Action  for  more  than  30^.— Payment  of 

Part  of  Claim— Aotion  Bomittod  to  County  Court 
—Judgment  in  County  Court  for  19Z.— PUintiib' 
Sight  to  Costs.] — An  action  was  brought  by 
the  plaintiffs  against  the  defendants  in  the 
High  Court  claiming  27Z.,  the  balance  due  upon 
a  promissory  note.  The  defendants  paid  the 
plaintiffs  a  sum  of  61,  on  account,  and  the 
action  was  then  remitted  to  the  Coimty  Court, 
where  the  plaintiffs  filed  particulars  of'  demand, 
giving  cre^t  for  the  simi  paid  on  account,  and 
claiming  the  balance  of  191,  Judgment  was 
given  for  the  plaintiffs  for  that  amount: — 
Held  (Dabling,  J.,  dissenting),  that  the 
plaintiffs  had  recovered  more  thw  20Z.  "  in  the 
action,**  and  were  therefore  entitled  to  costs 
under  section  116  of  the  County  Courts  Act, 
1888.  Pearce  v.  Bolton,  71  L.  J.  K.B.  558; 
[1902]  2  K.B.  Ill ;  86  L.  T.  530— D. 

^—  Aotion  on  Contraet — ^Beeorery  of  Sum  not 
Ezoeedinff  50Z. — Two  Defmdantf — Diibrent 
Causes  of  Aotion.]— In  an  action  against  two 
defendants  on  a  joint  and  several  bond  for 
50Z.,  and  further  and  alternatively  against  one 
of  the  defendants  for  90^.  money  had  and 
received,  the  plaintiff  obtained  judgment  for 
50Z.  against  both  defendants,  and  for  901, 
against  the  defendant  sued  for  that  amount, 
with  such  costs  against  the  defendant  against 
whom  judgment  was  entered  for  501,  as  the 
plaintiff  was  entitled  to: — Held,  that  on  the 
true  construction  of  Order  LXV.  rule  12,  the 
plaintiff  was  only  entitled  as  against  that  de- 
fendant to  costs  on  the  County  Court  scale. 
Duxhury  v.  Barlow,  70  L.  J.  K.B.  478 ;  [1901] 
2  K.B.  23 ;  84  L.  T.  518 ;  49  W.  R.  450-C.A. 

Action  on  Contract  in  High  Court  toot 

more  than  201,  and  less  than  50{.— Application 
for  Judgment  under  Order  XIV.- Leave  to  Defend 
on  Payment  into  Court— Order  Bemitting  Action 
to  County  Court,  and  that  Order  XIY.  Costs  be 
Costs  in  Cause.]— In  an  action  on  contract  com- 
menced in  the  High  Court  for  more  than  201, 
and  less  than  50/.,  the  plaintiff  having  applied 
for  judgment  under  Order  XIY.,  leave  was 
given  to  defend  on  payment  into  Court.  After 
payment  in,  the  defendant  applied  that  the 
action  should  be  remitted  to  the  Coimty  Court, 
and  the  Master  in  granting  the  application 
further  ordered  that  the  Order  XIY.  costs 
should  be  costs  in  the  cause  in  the  Coimty  Court. 
On  appeal  from  an  order  of  the  Judge  affirming 
the  Master, — Held,  following  Harris  v.  Judge 
(61  L.  J.  Q.B.  577)  and  WhiU  v.  Cohen  (62 
L.  J.  Q.B.  274),  that  as  the  provision  of  section 
116  of  the  County  Courts  Act,  1888,  empower- 
ing the  High  Court  or  a  Judge  thereof  at 
chambers  to  allow  more  than  County  Court 
costs,  only  operates  when  an  action  is  tried  in 
the  High  Court,  the  order  as  to  costs  must  be 
set  aside.  Dunn  v.  Ajppleton,  67  L.  J.  Q.B.  428 ; 
1  Q.B.  564 ;  78  L.  T.  246— C.A. 


Action   Commenced   in  High    Court — 

VndiTided    Claim — Application    tn  Judgment 
under  Order  XIY.— Order  fbr  Payment  n  Part 
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ef  Olaim  and  Aotum  Bemittad  to  Ooimty  Ooort 
M  to  Bofiduo— Bnecosifal  Defence  to  Betidue— 
Ooeti  to  Abide  Eyent.]— Where  an  action  for 
221.  28.  for  goods  sold  and  delivered  has  been 
commenced  in  the  High  Court,  and  an  order 
has  been  made  imder  Order  XIV.  for  payment 
of  SI.  lis.  within  seven  days  and  remitting  the 
action  as  to  the  residue  to  a  County  Court  for 
trial,  and  the  defendant,  having  paid  the  81. 14«., 
succeeds  as  to  the  residue,  he  is  not  entitled 
to  the  costs  of  his  successful  defence ;  nor  can 
the  County  Court  Judge  treat  them  as  the 
costs  of  a  separate  "  event,"  because,  the  action 
being  one  and  imdivided,  the  plaintiff  has 
recovered  81.  14«.,  which  is  the  only  event, 
and  therefore,  though  not  entitled  to  costs  him- 
self, inasmuch  as  he  has  recovered  less  than  201. 
in  an  action  of  contract,  is  not  Uable  to  pay  the 
costs  of  the  defendant's  successful  defence  to 
the  residue  of  the  claim.  Wright  v.  Bully  69 
h.  J.  Q.B.  629 ;  [1900]  2  Q.B.  124 ;  82  L.  T.  568 
— D. 

Judgment  under  (hrder  XIV.  ai  to  Part  of 

Claim-— Aonon  Bemittad  to  County  Court  ai  to 
Besidae— 4Scalo  Applicable  to  Taxation  of  Costs 
in  Coonty  Court.] — In  an  action  of  contract  to 
recover  73Z.  8$.  Sd.  the  plaintiff  upon  an  ap- 
plication under  Order  XIV.  obtained  leave  to 
enter  final  judgment  for  581.  8s.  8d.,  and  the 
action  as  to  the  balance  of  201.  was  remitted 
to  the  County  Court.  In  the  County  Court  the 
plaintiff  recovered  judgment  for  20Z.,  the 
balance  of  his  claim : — Held,  that  the  plaintiff 
had  recovered  in  the  action  a  sum  exceeding 
50^.,  and  therefore  was  entitled  to  have  his 
costs  of  the  proceedings  in  the  County  Court 
taxed  upon  Scale  C,  applicable  where  the 
amount  recovered  exceeds  50^.,  and  not  upon 
Scale  A,  which  applies  only  where  the  amount 
recovered  does  not  exceed  20^  Keeble  v. 
Bennett  (63  L.  J.  Q.  B.  694 ;  [1894]  2  Q.B.  329) 
approved  and  followed.  Bailey  v.  Watson  (67 
L.  J.  Q.B.  802;  [1898]  2  Q.B.  270)  overruled. 
White  V.  Headland*8  Patent  Electric  Storage 
Battery  Co.,  68  L.  J.  Q.B.  364 ;  [1899]  1  Q.B. 
607 ;  80  L.  T.  442 ;  47  W.  R.  273— C.A. 

Action  of    Detinue  of  flpeciilc   Goods 

whether  Founded  on  Tort.]— The  orders  and 
rules  limiting  a  plaintiff's  right  to  costs  where 
he  recovers  a  sum  not  exceeding  61.  in  actions 
of  tort  do  not  apply  to  an  action  of  detinue  in 
which  the  goods  are  recovered  in  specie. 
Bradley  v.  Archibald,  [1899]  2  Ir.  R.  108— 
Q.B.  D. 

Action  Founded  on  Tort— Bailor   and 

Bailee— I^jnry  to  Bnlject  of  Bailment— He^li- 
gence.] — An  action  by  a  bailor  against  a  bailee 
for  reward  for  a  breach  of  his  common-law  duty 
to  keep  safely  the  thing  entrusted  to  his  care 
is  an  action  founded  on  tort  within  the  meaning 
of  section  116  of  the  County  Courts  Act,  1888, 
and  a  plaintiff  in  such  an  action  who  recovers 
not  less  than  201.  is  entitled  to  his  full  costs 
of  the  action.  Turner  v.  Stallibrass,  67  L.  J. 
Q.B.  62;  [1898]  1  Q.B.  66;  77  L.  T.  482;  46 
W.  R.  81— C.A. 

Becovery  of  Bum  leu  than  10^.- 

Judgment  for  Injunction  and  Nominal  Damages.] 

—Section  116  of  the  County  Courts  Act,  1888, 
which  provides  that  if  in  an  action  foxmded 
on  tort  brought   in    the  High   Court,  which 


could  have  been  commenced  in  the  County 
Court,  the  plaintiff  **8haU  recover  a  sum  less 
than  101."  he  shall  not  be  entiUed  to  any  costs 
of  the  action,  does  not  apply  to  the  case  of 
an  action  in  which  the  plaintiff  claims  and 
recovers  substantial  relief — for  instance,  an 
injunction — beyond  mere  pecuniary  compensa- 
tion. Danby  v.  Lamb  (31  L.  J.  C.P.  17;  11 
C.  B.  (n.s.)  423)  foUowed.  St.  John's  ColUge, 
Cambrtdge  v.  Pierr^pont  (61  L.  J.  Q.B.  19) 
overruled.  Keaies  v.  Woodward,  71  L.  J.  K.B. 
326;  [1902]  1  K.B.  632;  86  L.  T.  369;  60  W.  R. 
268-C.A. 

Beference  to  Contract  to  Shew  Be- 

lationship  of  Farties— High  Court  or  County 
Court  Sealc] — ^Where  the  substance  of  an  action 
is  an  act  of  negligence  or  breach  of  duty,  the 
action  is  one  founded  upon  tort  within  the 
meaning  of  section  116  of  the  Coimty  Courts 
Act,  1888,  and  this  is  so  although  the  obligation 
on  the  person  sued  to  exercise  due  care  or 
perform  the  duty  which  has  not  been  per- 
formed arises  by  reason  of  a  relationship  exist- 
ing by  virtue  of  a  contract  between  the  parties, 
and  although  it  may  be  necessary  to  refer  to 
such  contract  in  order  to  establish  that  rela- 
tionship. Sachs  V.  Henderson,  71  L.  J.  K.B. 
392;  [1902]  1  K.B.  612;  86  L.  T.  487;  60 
W.  R.  418— C.A. 

Detinue— Becorerj   of  Goods  in 

Specie.] — Section  116  of  the  Coimty  Courts  Act, 
1888,  does  not  apply  to  an  action  of  detinue 
in  which  the.  goods  claimed  are  recovered  in 
specie.  Du  Pasquier  v.  Cadbury,  Jones  dt  Co., 
[1903]  1  K.B.  104;  87  L.  T.  619;  61  W.  R. 
113— C.A. 

High  Court  Scale— Action  against 

Agent  for  Betum  of  Goods  Unsold  and  Froceeds 
of  Goods  Sold— Offer  by  Defence  to  Betum  Unsold 
Goods— Acceptance  by  Flaintiff— Judgment  for 
the  Froceeds  of  Goods  Sold  ezcceding  202.  and 
less  than  60Z.] — ^In  an  action  against  an  agent 
for  sale  to  recover  goods  unsold  and  damages 
for  their  detention,  and  also  the  proceeds  of 
goods  sold,  the  defendant  admitted  the  sale  of 
goods  to  the  value  of  33^,  against  which  he 
pleaded  a  set-off,  and  as  to  the  remainder  of  the 
goods,  which  exceeded  60Z.  in  value,  pleaded 
that  he  had  always  been  and  still  was  ready 
and  willing  to  return  them  forthwith.  The 
plaintiff  accepted  this  offer.  At  the  trial  the 
defendant  abandoned  his  set-off,  and  judgment 
was  entered  for  the  plaintiff  for  the  83Z. : — 
Held,  that  the  plaintiff  had  recovered  the  un- 
sold goods  in  the  action  by  the  exigency  of  a 
writ  which  disclosed  a  substantial  claim  in  tort, 
and  that  in  these  circumstances  section  116  of 
the  County  Courts  Act,  1888,  did  not  apply,  and 
the  plaintiff  was  entitled  to  costs  on  the  High 
Court  scale.  Du  Pasquier  v.  Cadbury,  Jones 
d  Co.,  72  L.  J.  K.B.  78;  [1903]  1  K.B.  104; 
87  L.  T.  619;  61  W.  R.  113— C.A. 

Becovery  of  Icsi  than  102. — Action 

"  which  could  have  been  commenced  in  a  County 
Court."] — The  words  "which  could  have  been 
commenced  in  a  County  Court "  in  section  116 
of  the  County  Courts  Act,  1888,  have  reference 
to  the  class  of  actions  which  a  County  Court 
has  jurisdiction  to  entertain,  and  not  to  the 
amount  of  the  claim  on  the  plaintiff's  writ. 
Therefore  in  an  action  for  conversion  of  a  motor 
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car  valued  at  500/.,  where  the  plaintiff  accepted 
in  satisftbction  of  his  claim  the  sum  of  2i.  which 
the  defendant  had  paid  into  Court  with  a  denial 
of  liability,— HeW,  that  the  plaintiff  was  not 
entitled  to  any  costs  of  the  action.  Qoldhill  v. 
Clarke  (68  L.  T.  414)  overruled.  Solomon  v. 
Mulliner,  [1901]  1  Q.B.  76;  83  L.  T.  493— C. A. 

Higher  Seale— 4!tpeoiAl  Orounds.]— The  fact 
that  a  case  of  difficulty  and  importance  has 
been  conducted  with  extreme  ability  and  dili- 
gence  on  the  part  of  the  solicitors  does  not 
constitute  a  special  ground  for  allowing  costs 
on  the  higher  scale  within  Order  LXV.  rule  9. 
Williamson  v.  North  Staffordshire  Railway 
(66  L.  J.  Ch.  938;  32  Ch.  D.  399)  followed. 
Davies  Brothers  v.  Davies  (56  L.  J.  Ch.  481), 
Leeuw,  In  re;  Bein  v.  Wrathall  (93  L.  T.  J. 
333),  and  Marriott  v.  Cobbelt  (38  S.  J.  620)  not 
followed.  Rivington  v.  Garden^  70  L.  J.  Ch. 
282;  [1901]  1  Ch.  861;  84  L.  T.  197;  49  W.  R. 
279— Buckley,  J. 

Allegations  ef  Fraud  and  XSirepre- 

lentation.]- An  allegation  in  a  pleading  of  fraud 
and  misrepresentation  which  the  plaintiff  fails 
to  substantiate  is  not  a  special  ground  for 
allowing  the  defendant  costs  on  the  higher 
scale  under  Order  LXV.  rule  9,  even  although 
the  amount  in  dispute  is  large  and  the  questions 
of  fact  and  law  difficult.  Assets  Development 
Co.  V.  Close,  69  L.  J.  Ch.  716 ;  [1900]  2  Ch.  717 ; 
83  L.  T.  162;  48  W.  R.  699— Buckley,  J. 

The  meaning  of  rule  9  is  that  costs  on  the 
higher  scale  may  be  allowed  where  the  nature 
and  importance  of  the  case  necessitate  the 
expenditure  of  more  money  in  the  sense  that  a 
more  expensive  class  of  witnesses  has  to  be 
called,  as  in  the  case  of  patent  actions.    Ih, 

In  an  action  brought  to  set  aside  an  agree- 
ment on  the  ground  of  misrepresentation  and 
suppression  of  material  facts,  duress,  and  fraud, 
involving  the  investigation  of  a  large  mass  of 
correspondence  and  documents,  the  hearing 
occupied  the  Court  nine  days,  when  the  action 
was  dismissed, — Held,  that  there  wore  no 
special  grounds  for  allowing  the  defendant 
costs  on  the  higher  scale.    lb, 

Williamson  v.  North  Staffordshire  Railway 
(56  L.  J.  Ch.  938 ;  32  Ch.  D.  399)  and  Paine  v. 
Chisholm  (60  L.  J.  Q.B.  413 ;  [1891]  1  Q.B.  631) 
followed.    Ih, 

Claim  fnr  Iijiinetion  and  Damages— Satis- 
faction of  Claim  for  Ii^nnotion  dnring  Progress 
of  Aotion— Judgment  at  Trial  for  101.  Damages 
— PlaintifTs  Sight  to  Coiti.]— The  plaintiff 
claimed  damages  for  breach  of  a  covenant 
contained  in  a  lease  not  to  make  any  alteration 
in  the  demised  premises,  and  also  an  injunction 
restraining  the  breach.  During  the  progress 
of  the  action  the  defendant  restored  the  pre- 
mises to  their  former  condition.  At  the  trial 
the  plaintiff  recovered  lOZ.  damages  with  costs 
to  be  taxed,  but  did  not  ask  for  an  injunction 
as  the  defendant  stated  that  he  did  not  intend 
to  interfere  again  with  the  premises: — Held, 
that  section  116  of  the  County  Courts  Act,  1888, 
did  not  apply,  and  that  the  plaintiff  was  entitled 
to  costs  upon  the  High  Court  scale.  Doherty 
v.  Thompson,  94  L.  T.  626— C.A. 


Payment  into  Court  of  Amonnt  preriously 
Tendered  with  further  Sum— Sererable  Items.] 
— ^Where  the  defendant  pleads  tender  before 
action  brought  and  lodges  the  amount  tendered 
in  Court,  and  also  pleads  payment  into  Court  of 
a  further  sum,  in  full  disohajge  of  the  plaintiff's 
claim,  the  plaintiff  on  taking  the  two  sums  out 
of  Court  in  satisfaction  of  his  claim  has  **  re- 
covered in  the  action  "  only  the  excess  above  the 
tender,  where  the  defendant's  tender  was  made 
in  respect  of  specific  items  in  the  claim,  sever- 
able in  themselves;  and  is  only  entitled  to 
costs  accordingly.  ScoWs  Pneumatic  Tyre 
Co.  V.  Northern  Wheeleries  Cycle  Co.,  [1899] 
2  Ir.  R.  34— Q.B.  D. 

Beferenee  to  Xaster  under  Order  XIY.  rale  7 
—Power  to  Qive  Costs  on  High  Court  Scale.] — 
Upon  an  application  under  Order  XTV.  rule  1, 
for  leave  to  sign  final  judgment,  the  action  was 
referred  to  a  blaster  in  accordance  with  rule  7. 
After  the  expiration  of  twenty-one  days  from 
the  service  of  the  writ,  the  Master  made  an 
order  giving  the  plaintiffs  liberty  to  si^  judg- 
ment for  23/.  16s.  with  71.  costs  of  action,  and 
costs  of  the  reference  to  the  Master  and  his 
award,  to  be  taxed  on  the  High  Court  scale, 
together  with  a  certificate  that  the  action  was 
a  fit  one  to  be  brought  in  the  High  Court. 
Upon  appeal  to  the  Judge  sitting  in  chambers, 
— Held,  that  the  plaintiffs  were  only  entitled  to 
the  costs  of  the  action  upon  the  County  Court 
scale  under  the  provisions  of  section  116  of  the 
County  Courts  Act,  1888,  there  having  been  no 
order  of  a  Judge  extending  the  period  of  twenty- 
one  days  under  the  proviso  to  that  section ;  but 
that  with  regard  to  the  costs  of  the  reference 
and  award  the  order  was  correct,  inasmuch  as 
the  Master  must  be  deemed  to  be  an  arbitrator 
with  the  same  discretion  as  to  costs  as  that 
possessed  by  an  arbitrator.  Haycocks,  Lim.  v. 
Mulholland,  73  L.  J.  K.B.  125;  [1904]  1  K.B. 
145 ;  90  L.  T.  88 ;  62  W.  R.  400-Phillimore,  J. 

Bepair  of  Highway  —  Damage  Cansed  by 
EzeesflTe  Weight  and  Eztraordinarj  Traffie— 
Ezpenies  not  Ezeeeding  2602.— Aotion  Main- 
tainable either  in  High  Court  or  in  Conntj 
Conrt— Trial  of  Aotion  by  Jnry  in  High  Court — 
Beoovery  of  Lest  than  2602.— Costs  Following 
Event— Action  Ponnded  on  Tort— 0rant  A 
CertiOoate  for  Costs  on  High  Conrt  Scale] — 
By  section  12,  sub-section  1  (a)  of  the  Loco- 
motives Act,  1898,  "  Expenses  under  "  section  23 
of  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  **  shall  cease  to  be  recoverable 
in  a  summary  manner,  but  may  be  recovered  if 
not  exceeding  2501.  in  the  County  Court,"  and 
if  exceeding  that  sum  in  the  High  Court.  In 
an  action  brought  in  the  High  Court  by  a  local 
authority  to  recover  a  sum  exceeding  260^.  from 
a  defendant  in  respect  of  expenses  incurred 
by  such  authority  in  repairing  certain  roads 
over  which  locomotives  belonging  to  the  defen- 
dant and  others  had  travelled,  the  jury  foimd 
that  the  weight  was  excessive  and  the  traffic 
extraordinary,  and  assessed  the  damages  at 
120Z.  Judgment  was  entered  for  the  authority 
for  60^,  the  amount  of  damage  agreed  by  the 
parties  to  be  attributable  to  the  defendant, 
with  costs,  the  Judge  stating  that  if  neoessary, 
and  if  he  had  power  to  do  so,  he  would  certify 
for  costs  on  the  High  Court  scale :— HeW,  first, 
that  under  section  12,  sub-section  1  (a)  of  the 
Act  of  1898,  the  aotion  might  be  brought  either 
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in  the  High  Court  or  in  the  County  Court,  and 
that,  apart  from  special  legislation,  the  mere 
fact  that  it  might  have  been  brouyght  in  the 
County  Court  did  not  affect  the  right  of  the 
local  authority  to  costs,  and  the  action  having 
been  tried  by  a  jury,  the  costs  would,  under 
Order  LXV.  rule  1,  follow  the  event  unless 
otherwise  ordered  for  good  cause  shewn; 
secondly,  that,  assuming  the  action  to  be 
founded  on  tort  within  the.  meaning  of  sec- 
tion 116  of  the  County  Courts  Act,  1888,  then 
the  only  special  legislation  was  that  section, 
and  the  Judge,  having  a  discretion  under  that 
section  to  certify  for  costs  on  the  High  Court 
scale,  had  exercised  that  discretion  by  granting 
a  certificate  in  favour  of  the  local  authority. 
Chesterfield  Rural  Council  v.  Newton^  73  L.  J. 
K.B.  24;  [1904]  1  K.B.  62;  89  L.  T.  466; 
52  W.  R.  129;  68  J.  P.  33;  2  L,  G.  R.  46; 
20  T.  L.  R.  6— C.A. 


5.  Intebest  on. 

Interest  on  Costs  Paid  by  Litigant  Unsnc- 
eessfal  in  the  Oonrt  of  Appeal,  but  Saceessftil  in 
the  House  of  Lords.] — An  action  for  infringe-  < 
ment  of  letters  patent  was  dismissed  with  costs, 
and  the  plaintiff  paid  the  defendants'  costs, 
with  interest  to  date.  Upon  the  plaintiff  suc- 
cessfully appealing  to  the  Court  of  Appeal,  the 
defendants  repaid  the  amount  so  received,  with 
interest  to  date.  The  House  of  Lords  restored 
the  original  order,  and  the  plaintiff  repaid  the 
original  amount  of  costs  and  interest,  but 
refused  to  satisfy  the  defendants*  claim  for 
interest  at  4  per  cent,  on  the  amount  from  the 
date  of  the  repayment  after  the  Court  of 
Appeal  decision  to  the  date  of  the  return  after 
the  House  of  Lords  decision : — Held^  that  the 
defendants  were  entitled  to  this  further  sum  in 
respect  of  interest  just  as  if  there  had  been  no 
intermediate  payments  in  respect  of  costs. 
Ashworth  v.  lAiglish  Card  Clothmg  Co.  (No.  2), 
73  L.  J.  Ch.  282 ;  [1904]  1  Ch.  704 ;  90  L.  T.  263 
— Joyce,  J. 


6.  Indemnity, 

Indemnity  Sigainst  Costs— Oosts  of  Action- 
Costs  of  Appeal.] — A  person  who  has  agreed  to 
indemnify  another  from  a  liability  is  not  prima 
facie  liable  to  pay  to  the  person  indemnified  the 
costs  incurred  by  him  in  an  imsuccessful  appeal 
from  the  judgment  of  a  Court  of  first  instance 
establishing  his  liability.  Maxwell  v.  British 
ThoTHsan  Houston  Co.,  73  L.  J.  K.B.  644 ;  [1904] 
2  K.B.  842— Kennedy,  J. 

In  the  absence  of  special  circumstances,  a 
person  indemnifying  another  against  the  costs 
of  an  action  must  pay  them  as  between  party 
and  party,  and  is  not  bound  to  pay  them  as 
between  solicitor  and  client.    lb, 

Bepayment  or  Indemnity.]  —  The  London 
County  Council,  for  the  purpose  of  widening  a 
street,  purchased  part  of  the  plaintiff's  pro- 
perty under  an  agreement  which  contained  the 
following  clause :  '*  The  council  wiU  repay  to 
the  vendor  (the  plaintiff)  any  sum  paid  by  way 
of  compensation  for  damage  to  the  ventilators 
in  the  building  on  the  east  side  of  the  vendor's 
premises  on  account  of  or  by  reason  of  the 
VOL.  I. 


erection  of  the  wall  ...  or  any  other  building 
or  erection  ...  to  be  erected  by  the  vendor 
on  land  belonging  to  him  in  rear  of  the  land 
hereby  agreed  to  be  sold":— fl«W,  that  this 
was  not  a  contract  of  indemnity,  and  that  the 
plaintiff  was  only  entitled  to  recover  from  the 
council  the  amount  of  compensation  he  had  to 
pay  to  the  adjoining  owner,  and  not  the  costs 
of  an  action  which,  at  the  time  of  the  agree- 
ment above  set  out,  was  pending  between  him 
and  the  adjoining  owner,  who  claimed  damages 
in  respect  of  the  interference  with  his  venti- 
lators. Potter  V.  London  County  Council,  70 
J.  P.  35;  4  L.  G.  R.  346— Lord  Alverstone,  C.J. 


7.  Set-ofp, 

Speeiilc  Performanoe— Debts  Duo  in  Different 
Capaoities  —  Benefleial  Interest  in  Purchase- 
Money.] — A  purchaser  who  in  an  action  for 
specific  performance  against  an  adn^nlstratrix 
recovers  costs  against  her  personally  cannot 
retain  such  costs  out  of  the  defendant's  bene- 
ficial interest  in  the  purchase-money.  Oreen  v. 
Sevin  (13  Ch.  D.  589)  distinguished.  Phillips  v. 
Howell,  71  L.  J.  Ch.  13;  [1901]  2  Ch.  773;  86 
L.  T.  777 ;  50  W.  R.  73— Byrne,  J. 

Between  same  Parties — In  same  Action— €hur. 
nishee  Proceedings  —  Equitable  Jurisdiction — 
Party  in  Different  Capacities — Order  LXV.  roles 
14  and  87  (21).]— In  an  action  in  the  High 
Court  against  the  treasurer,  secretary,  and 
other  members  of  a  club  upon  their  joint  and 
several  agreements  to  repay  money  advanced  to 
the  club,  the  plaintiff  signed  judgment  for  the 
debt  and  costs  amounting  to  842.  6s.  against  the 
treasurer  in  default  of  appearance,  and  after- 
wards obtained  judgment  with  costs  against  the 
secretary  in  a  County  Court  to  which  the  action 
was  remitted.  There  was  a  debt  of  481,  due  to 
the  treasurer  from  the  club,  which  had  a  sum 
of  money  exceeding  that  amount  deposited  in 
a  bank  in  the  names  of  the  secretary,  the 
treasurer,  and  another  person.  The  plaintiff 
obtained  a  garnishee  order  at  chambers  for  the 
payment  of  481.  of  this  sum  to  him,  but  on  the 
appeal  of  the  secretary  the  Court  of  Appeal 
discharged  the  garnishee  order  so  far  as  it  pur- 
ported to  attach  the  fund,  and  directed  the 
plaintiff  to  pay  the  secretary's  costs  of  the  gar- 
nishee proceedings.  The  plaintiff  claimed  to 
set  off  a  proportionate  amount  of  his  judgment 
against  the  secretary  in  the  County  Court 
against  the  costs  of  the  garnishee  proceedings 
due  from  him  to  the  secretary : — Held,  that  he 
was  not  entitled  to  do  so  imder  Order  LXV. 
rules  14  and  27  (21),  since  those  rules  only 
applied  to  a  set-off  as  between  the  same  parties 
in  the  same  action ;  nor  was  he  entitled  to  do 
so  under  the  equitable  jurisdiction  of  the  Court, 
since  that  jurisdiction  was  never  exercised 
where  the  judgments,  although  between  the 
same  parties,  were  between  them  in  different 
capacities.  David  v.  Bees,  73  L.  J.  K.B.  729 ; 
[1904]  2  K.B.  435 ;  91  L.  T.  244 ;  52  W.  R.  579  ; 
20  T.  L.  R.  577— C.A. 

Order  Consolidating  Actions  for  Foreclosure — 
Eifect  of  Solicitor's  Lien.]— A  mortgagor  charged 
her  property  with  the  repayment  of  a  certain 
sum,  and  subsequently  gave  five  other  supple- 
mentary charges  to  the  same  mortgagee.  The 
mortgagee  brought  an  action  on  the  first  five 
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charges,  but  accidentally  omitted  the  sixth. 
An  order  for  foreclosure  nisi  was  made  on  these 
five  charges.  He  then  commenced  a  fresh 
action  for  foreclosure  on  all  six  charges.  An 
order  was  subsequently  made  in  chambers,  by 
consent,  for  the  consolidation  of  the  two  actions, 
which  directed  that  the  proceedings  in  the  first 
action  should  be  adopted  in  the  consolidated 
actions,  that  the  two  actions  should  thenceforth 
proceed  as  one  action,  and  that  the  costs  of 
both  actions  should  be  taxed.  On  a  motion  by 
the  plaintiff  to  have  costs  payable  by  him  in 
the  first  action  set  off  against  costs  payable  to 
him  in  the  second  action, — Heldf  that,  notwith- 
standing the  consolidation  order,  the  two 
actions  m\ist  for  the  purpose  of  set-off  be  treated 
as  independent  procee^mgs,  and  that  set-off 
could  only  be  allowed  subject  to  the  lien  for 
costs  of  the  defendant's  solicitors  in  the  first 
action.  Bake  v.  French  {No.  1),  76  L.  J.  Ch. 
299;  [1907]  1  Ch.  428;  96  L.  T.  496— Parker,  J. 

Appeal— Honie  of  lordi.}— Order  LXV.  rule 
14,  by  which  set-off  for  damages  or  costs  is 
allowed,  notwithstanding  the  solicitor's  lien, 
in  the  particular  cause  in  which  the  set-off  is 
sought,  does  not  apply  to  the  House  of  Lords, 
and  the  Appeal  Committee,  after  final  judgment 
in  the  appeal,  will  not  set  off  costs  due  by  an 
appellant  in  the  House  of  Lords  against  costs 
due  to  the  appellant  in  the  Court  of  Appeal. 
Bussdl  V.  Russell,  67  L.  J.  P.  69 ;  [1898]  A.  C. 
307— H.L.  (E.) 

Set-oif  of  Cost!  in  Btnkraptcy  Proceedings.]— 

See  Bankruptcy. 


8.  Taxation. 

*'  Costs  of  the  aotion  "— Cotti  of  the  AppUea- 
tion  not  Dealt  with  in  Order.]— It  is  the  duty  of 
a  Taxing  Master  to  include  in  the  **  costs  of  the 
action  "  all  costs  expressly  disposed  of  in  that 
way,  and  the  costs  of  applications  the  costs  of 
which  are  not  expressly  reserved  by  the  order. 
How  V.  Wmterton  (Earl),' 91  L.  T.  763-Keke- 
wich,  J. 

''Costs  reterTod."]  —  Where  costs  are  ex- 
pressly reserved  by  any  order  (whether  costs  of 
a  trustee  or  beneficiary  or  both),  such  costs 
must  be  expressly  dealt  with  by  the  Judge, 
and  the  effect  is  that  the  incidence  of  those 
costs,  not  only  as  between  the  plaintiff  and 
defendant,  is  reserved,  and  it  is  the  duty  of  the 
Taxing  Master  to  see  they  are  not  included 
in  the  bill  without  further  direction  from  the 
Court.    lb. 

Coits  "  in  any  event "— '*  Costs,  ohargei,  and 
ezpensei  of  tmstee."]— A  trustee  who  makes  an 
unsuccessful  application  which  is  dismissed  with 
costs  to  the  other  party  "  in  any  event "  cannot 
obtain  reimbursement  of  his  own  costs  under 
the  order  giving  him  costs,  charges,  and  ex- 
penses properly  incurred ;  the  result  being  that 
the  trustee  must  pay  personally  not  only  his 
opponent's  costs,  but  his  own.    lb. 

Claim  and  Conntarolaim— Judgment  for  De- 
fendant on  Claim,  and  for  Plaintiff  on  Ooonter- 
olaim.] — Where  there  is  a  claim  and  counter- 
olaim,  in  taxing^  the  costs  of  the  action  the 


counterclaim,  as  distinguished  from  the  de- 
fence, ought  to  be  disregarded,  and  a  plaintiff 
who  is  to  pay  or  be  paid  the  costs  of  his  action 
must  pay  or  be  paid  the  whole  of  such  costs  as 
if  there  were  no  counterclaim;  whether  both 
parties  fail  or  both  succeed,  or  one  fails  and  the 
other  succeeds,  in  principle,  makes  no  difference 
in  this  respect.  Atlas  Metal  Co.  v.  Miller,  67 
L.  J.  Q.B.  815;  [1898]  2  Q.B.  500;  79  L.  T.  6; 
46  W.  R.  657— C.A. 

The  costs  of  the  counterclaim  are  only  the 
costs  occasioned  by  the  counterclaim  as  a 
counterclaim,  and  costs  which  would  have  been 
incurred  if  a  cross-action  had  been  brought, 
but  saved  by  reason  of  there  being  a  counter- 
claim instead  of  a  cross-action,  ought  not  to  be 
includfed.  Dictum  of  Lobd  Esheb,  M.R.,  in 
Shrapnel  v.  Laing  (67  L.  J.  Q.B.  195, 197 ;  20 
Q.B.  D.  884,  388),  if  intended  to  be  to  the  con- 
trary effect,  dissented  from.    lb. 

Where  there  are  costs  conmion  to  the  defence 
and  the  counterclaim  they  must  be  apportioned, 
and  the  costs  attributable  to  the  defence  will 
be  costs  in  the  action,  and  those  attributable  to 
the  counterclaim  will  be  costs  of  the  counter- 
claim,   lb. 

Carrying  in  Otjeotions— Sight  to  Dispenie 

with.] — In  taiang  a  bill  of  costs  in  an  action 
where  judgment  on  a  counterclaim  had  been 
given  for  the  plaintiff  with  costs,  the  Master 
disallowed  the  whole  of  the  costs  incurred  by 
the  plaintiff  in  meeting  the  counterclaim  upon 
the  merits  and  in  detail.  The  plaintiff  took 
out  a  summons  to  discharge  the  certificate  of 
the  Master  on  the  ground  of  misconstruction  of 
principle,  without  having  previously  carried  in 
objections  to  the  taxation : — Held,  that  there 
was  nothing  in  this  case  to  prevent  the  ordinary 
rule  as  to  carrying  in  objections  from  applying. 
Craske  v.  Wade,  80  L.  T.  880— C.A. 

Country  Solicitor— Attendance  of  ai  Witness 

at  Trial.] — A  country  solicitor,  being  solicitor  on 
the  record  for  one  of  the  parties,  was  examined 
at  the  trial  of  the  action  in  Dublin,  he  being  a 
material  witness  and  his  attendance  at  the  trial 
having  been  directed  by  counsel.  The  solicitor 
claimed  in  his  costs  as  between  party  and  party 
his  expenses  of  such  attendance  as  a  witness : — 
Held,  that  the  right  to  such  expenses  depends 
in  every  case  on  a  question  of  fact — ^namely, 
was  the  solicitor's  attendance  at  the  trial  attn- 
butable  to  his  character  as  a  solicitor  or  as 
witness?  If  the  former,  the  claim  should  be 
disallowed;  if  the  latter,  allowed.  HamiUan 
V.   Colhoun,  [1906]  2  Ir.  R.  104— K.B.  D. 

At  Examination  of  Witness  in  London- 
Allowance  within  Diseretion  of  Taxing  Xaster.] 
Under  rule  10  of  the  Rules  of  the  Supreme 
Court,  Januai^,  1902,  the  Taxing  Master  may, 
in  his  discretion,  allow,  in  a  proper  case  on  a 
taxation  between  party  and  part^,  sums  beyond 
those  specified  in  the  scale  provided  by  Appen- 
dix N  to  the  Rules  of  the  Supreme  Court,  1888. 
Mclver  v.  TaU  Steamers,  Lim.,  71  L.  J.  K.B. 
717 ;  [1902]  2  K.B.  184 ;  87  L.  T.  320 ;  50  W.  R. 
642— C.A. 

The  Taxing  Master  having,  in  the  exerolBO  of 
his  discretion,  allowed,  on  a  taxation  between 
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party  and  party,  a  sum  of  121. 128,  in  respect  of  , 
the  attendance  of  a  Liverpool  solicitor  at  the  i 
examination  in  London,   oefore    trial,  of   an 
important  witness, — Heldf  that   the  allowance 
was  within  the  discretion  of  the  Taxing  Master. 
lb, 

Attendance  in  londoa.]— There  is  no  in- 
flexible rule  as  to  the  allowance  or  disallowance 
of  the  costs  of  a  country  solicitor  for  attending 
personally  at  the  trial  in  London  of  a  case  in 
which  he  is  engaged.  In  any  case,  whether  the 
evidence  is  oral  or  by  affidavit,  special  circum- 
stances must  be  shown  to  justify  the  attend-  j 
ance,  but  the  fact  that  the  evidence  is  by 
affidavit  would  prima  fade  make  it  more  diffi- 
cult to  justify.  Dixon^  In  re ;  Tousey  v.  Sheffield,  \ 
67  L.  J.  Ch.  537 ;  [1898]  2  Ch.  443 ;  79  L.  T. 
163  ;  46  W.  R.  677-C.A. 

Proceedings  were  taken  to  remove  trustees 
from  their  trust  on  the  ground  of  misconduct, 
and  charges  of  a  serious  nature  were  made 
against  them.  The  case  was  tried  in  London, 
and  the  evidence  was  taken  by  affidavit.  The 
charges  were  not  proved: — Held^  that  the  cir- 
cumstancee  were  such  as  to  justify  the  attend-  \ 
ance  at  the  trial  of  the  country  solicitors  who 
had  acted  for  the  trustees,  and  the  costs  of  their 
attendance  should  be  allowed.    lb. 

Liverpool  Distziet   Bcunstry— Ohancerj  Diyi- 
giqa] — p^  Byknb,  J.— So  far  as  the  Chancery  ; 
Division  is  concerned,  the  rules  and  practice  in  I 
respect  of  the  taxation  of  party  and  party  costs  ! 
are  the  same  in  the  London  Taxing  Masters' 
offices  and  in  the  district  Begistries  of  Liverpool 
and  Manchester,  and  such  rules  and  practice  | 
apply  in  respect  of  cases  heard  in  London  exactly 
as  if  proceedings  had  been  instituted  in  any  | 
other  district  Kegistry  than  those  of  Liverpool 
and  Manchester.    lb.    And  see  Shipping  (Sal- 
vage). 

Connsel'f  Fees— Von-attendaaee.] — A  brought 
an  action  against  B,  which  was  dismissed  with 
costs.  A  appealed,  and  the  Court  of  Appeal, 
without  oalUng  on  counsel  for  the  respondent, 
dismissed  the  appeal  with  costs.  A  objected  to 
pay  the  fee  of  B's  leading  counsel  in  the  Court 
of  Appeal  on  the  ground  that  he  was  not  present 
at  the  hearing  of  the  appeal  :—Held,  that  the 
Court  would  not  disturb  the  uniform  practice  in 
party-and-party  taxation  extending  over  forty 
years,  and  dirallowed  the  objection.  Charman 
v.  Brandon,  82  L.  T.  369— Kekewich,  J. 

Three  Ckmniel— Diiorotion  of  Judge.] — 

On  the  taxation  of  the  costs  of  the  co-respondent 
to  a  petition  for  divorce  which  was  dismissed 
with  costs,  the  trial  having  lasted  fourteen  days, 
the  Begistrar  only  allowed  the  costs  of  two 
counsel.  The  Judge  allowed  the  costs  of  three 
counsel  on  account  of  the  complexity  of  the 
case,  and  the  Court  of  Appeal  refused  to 
interfere  with  his  discretion.  Hartopp  v. 
Hartapp,  20  L.  T.  R.  216— C.A. 

Leading  Ckmniel— Speeial  Fee— Diiallow- 

anee.]— In  a  proceeding  in  the  Chancery  Divi- 
sion, a  special  fee  of  Sity  guineas,  in  addition 
to  an  ordinary  fee  upon  the  brief,  paid  to  a 
leading  counsel  practising  within  the  Bar  but 
not  usually  in  that  Court  where  the  proceeding 
takes  place,  cannot  under  ordinary  circumstances 


be  allowed  on  a  taxation  of  costs  between  party 
and  party.  Parson,  In  re ;  Parson  v.  Parson, 
70  L.  J.  Ch.  663;  [1901]  2  Ch.  176;  84  L.  T. 
709— Joyce,  J. 

Semble,  such  a  fee  cannot  be  allowed  under 
any  circumstances.    lb. 

Fees  to  Tiew  after  Trial  and  before  Appeal.] 

— Upon  a  taxation  as  between  party  and  party 
the  Master  may  allow  fees  paid  to  counsel  to 
view  after  trial,  for  the  purpose  of  an  appeal  to 
the  Court  of  Appeal.  Leeds  Forge  Co.  v. 
Deighton's  Patent  Flue  and  Tube  Co.,  72  L.  J. 
Ch.  294;  [1903]  1  Ch.  475;  87  L.  T.  711;  51 
W.  R.  380— Farwell,  J. 

Eyidenoe  in  the  Court  of  Appeal.]— Upon 

a  taxation  as  between  party  and  party  of  costs 
of  an  appeal  to  the  Court  of  Appeal,  a  Taxing 
Master  has  no  jurisdiction  to  allow  the  costs  of 
a  witness  in  Court  but  not  called,  where  leave 
to  adduce  further  evidence  upon  the  point  upon 
which  he  would  be  called  has  not  been  obtained 
from  the  Court  of  Appeal.    lb. 

Adminiitration    Action— Hoftile   Order 

sought  against  One  of  Two  Traitees— Separate 
Counsel— Solicitor  and  Client  Costs— Beoond 
Cooniel.] — Where  in  an  administration  action 
a  trustee  is  attacked  and  sought  to  be  rendered 
liable  for  a  considerable  sum  of  money,  but  the 
attack  fails,  and  the  Judge  directs  taxation  of 
the  trustee's  costs  as  between  solicitor  and 
client,  it  is  reasonable  to  allow  him  the  costs  of 
employing  two  counsel.  Maddock,  In  re ;  Butt 
V.  Wright,  68  L.  J.  Ch.  655 ;  [1899]  2  Ch.  588 ; 
81  L.  T.  820;  47  W.  R.  684— Cozens-Hardy,  J. 

Three  Counsel— Taxing  ]Caster*s  Diiore- 

tion.]— The  alteration  which  took  place  in  1902 
of  the  rules  relating  to  taxation,  consisting  in 
part  of  the  introduction  of  sub-rule  29  of  Order 
LXY.  rule  27,  did  not  alter  the  practice  of  the 
Court  with  reference  to  a  review  of  the  Taxing 
blaster's  decision  on  a  question  such  as  the 

I  allowing  or  disallowing  of  the  fees  of  three 
counsel  employed  in  a  case.    Peel  v.  London  and 

'  North  Western  Railway  (No.  2),  76  L.  J.  Ch. 

I  379 ;  [1907]  1  Ch.  607 ;  96  L.  T.  498— Parker,  J. 

In  order  to  allow  the  costs  of  three  counsel 

there  ought  to  be  some  special  matter  of  com- 

I  plication,  and  in  judging  whether  there  is  such 

'  complication  the  Court  can  consider  the  length 

of  the  documents  that  have  to  be  examined,  the 

I  length  of  time  the  case  is  likely  to  last,  the  fact 

:  that  large  simis  are  involved,  and  that  the  case 

j  is  of  commercial  importance.     But  the  mere 

I  conmiercial  importance  of  the  case,  and  the 

importance  of  the  issues  and  of  the  interests 

j  involved   do   not   of    themselves   justify    the 

I  employment  of  three  coimsel.    lb. 

In  an  action  against  a  trade  union  and  the 
officials  of  the  union,  in  which  a  large  amount 
of  damages  was  claimed  and  which  lasted 
several  days  both  at  the  trial  and  in  the  Court 
of  Appeal,  and  in  which  the  defendamts  were 
successful,  the  Court  refused  to  interfere  with 
the  discretion  exercised  by  the  Tiudng  Master, 
and  affirmed  by  the  Judge  in  chambers,  in 
allowing  the  officials  of  the  union  the  costs  of 
only  two  counsel  both  at  the  trial  and  in  the 
Court  of  Appeal.  The  Taxing  Master  having 
allowed  the  union  the  costs  of  only  two  counsel 
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in  the  Court  of  Appeal  (though  the  costs  of  three 
counsel  at  the  trial  were  allowed  to  them),  the 
majority  of  the  Court  (Vaughan  Williams, 
L.J.,  and  Buckley,  L.J.)  refused  to  interfere 
with  the  exercise  of  discretion,  affirmed  as  it 
was  by  the  Judge  at  chambers — Fletcher 
Moulton,  L. J.,  dissenting  upon  the  ground  that 
the  case  was  oif  such  importance  and  difficulty 
that  the  costs  of  three  counsel  for  the  union  in 
the  Court  of  Appeal  should  have  been  allowed. 
Denaby  and  Cadeby  Main  Collieries  v.  Yorkshire 
Miners'  Association,  23  T.  L.  R.  636— C.A. 

Drawing  lilli  of  Cof ts  of.]— The  N.  bank  sold 
to  the  M.  bank  certain  claims.  The  liquidator 
in  the  voluntary  winding-up  of  the  N.  bank 
incurred  costs  to  the  amount  of  3,7MZ.  in 
recovering  the  claims.  The  M.  bank,  before 
paying  the  3,754Z.,  required  bills  of  the  costs,  the 
costs  of  drawing  which  amounted  to  3012. : — 
Heldf  on  taxation  of  the  liquidator's  solicitor's 
bills  of  costs  in  the  winding-up,  that  the  SOIZ. 
ought  to  be  disallowed.  National  Bank  of  Wales, 
In  re,  71 L.  J.  Ch.  679 ;  [1902]  2  Ch.  412 ;  87  L.  T. 
436;  60  W.  R.  641— Buckley,  J. 

Costs  of  drawing  bills  are  allowed  where 
there  is  litigation  or  gu^m-litigatlon,  but  not 
where  bills  iJready  delivered  are  ordered  to  be 
taxed  or  the  order  is  one  between  a  solicitor 
and  his  own  client  for  delivery  and  taxation. 
lb. 

Directions — Snnunoni  for — Subsequent  Hoticos 
— CkMts  of  Copies.] — ^In  all  ordinary  cases  the 
fee  of  five  shillings  allowed  by  the  Taxing 
Office  for  a  notice  following  upon  a  summons 
for  directions,  a  copy  for  chambers,  and  a  copy 
and  service  on  the  other  side.  Is  a  reasonable 
and  proper  allowance.  Such  notices  are  not 
analogous  to  the  summonses  necessary  before 
the  introduction  of  the  summons  for  directions, 
and  fees  in  respect  of  such  notices  will  not  be 
allowed  rmder  the  scale  prevailing  in  respect  of 
summonses  rmder  the  old  practice  before  the 
introduction  of  the  summons  for  directions. 
The  scale  in  item  61  of  Appendix  N  of  the  Rules 
of  the  Supreme  Court,  1883,  applied.  MacOuare 
V.  MilUgan,  72  L.  J.  Ch.  87;  [1908]  1  Ch.  146; 
61  W.  R.  74— Swinfen  Eady,  J.  . 

Ctoneral  Costs — Costs  of  Partienlar  Issno.] — 
In  an  action  for  damages  for  the  obstruction  of 
a  right  of  way,  claimed  alternatively  as  a  public 
and  as  a  private  right  of  way,  the  jury  found  in 
fovour  of  the  plaintiffs  in  respect  of  the  claim 
founded  on  the  public  right  of  way,  judgment 
being  directed  for  the  defendant  in  respect  of 
the  claim  founded  on  the  alleged  private  right 
of  way : — Held,  that  the  plaintiffs  were  entitled 
to  the  general  costs  of  the  action,  and  the 
defendant  only  to  the  costs  of  the  issue  on 
which  he  succeeded.  Smyth  v.  Wilson,  [1904] 
2  Ir.  R.  40— K.B.  D. 

Orois  8am  Assessed  by  Taxing  Master  — 
Seasons.]— Where  a  Taxing  Master,  instead  of 
taxing,  assesses  costs  at  a  gross  sum  under 
Order  LXV.  rule  27  (38a),  he  must  state  plainly 
on  his  certificate  that  he  is  so  doing,  and  must 
further  give  his  reasons  for  adopting  this  course 
of  proc^ure.  The  facts  that  induce  him  to 
adopt  this  procedure  ought  to  be  proved  by 
evidence.  Johnston,  In  re;  Mills  v.  Johnston, 
73  L.  J.  Ch.  17 ;  [1904]  1  Ch.  132  ;  89  L.  T.  497 
— Farwell,  J. 


Semble,  that  the  **  other  circumstances  '*  that 
entitle  a  Taxing  Master  to  proceed  under  this 
sub-rule  must  be  circumstances  of  weight  and 
moment.  It  is  not  sufficient  that  such  circum- 
stances should  be  special  to  the  case:  they 
must  also  be  matters  of  weight  and  moment. 
lb. 

Injunction  Befbsed  —  Damaget  Obtained  — 
Apportionment  of  Costs.]— The  plaintiffs  in  an 
action  claimed  an  injunction  to  restrain  the 
defendants  from  altering  the  level  of  a  road 
BO  as  to  interrupt  an  approach  to  the  plaintifib* 
premises  and  horn  entering  on  the  plaintiffs' 
premises.  They  also  claimed  damages  against 
the  defendants  for  having  entered  upon  the 
plaintiffs'  premises  and  pulled  down  a  wall. 
The  defendants  having  pedd.  601,  into  Court  in 
respect  of  the  plaintiffs'  claim  for  damages, 
the  plaintiffs  accepted  that  amount  in  full 
satisfaction  of  their  claim.  At  the  trial  of  the 
action  the  Court  ordered  that  the  60Z.  should 
be  paid  out  of  Court  to  the  plaintiffs  in  satis- 
faction of  the  cause  of  action  arising  out  of 
the  entry ;  and  that  the  defendants  should  pay 
to  the  plaintiffs  their  costs  of  the  action  so  fair 
as  related  to  that  claim,  such  costs  to  be  taxed 
by  the  Taxing  Master;  and  further,  that  the 
rest  of  the  plaintiffs'  action  should  be  dis- 
missed without  costs.  In  taxing  the  costs 
under  this  order  the  Taxing  Master  allowed 
the  plaintiffs  all  the  general  costs  of  the  action. 
Thereupon  the  defendants  took  out  a  summons 
to  vary  the  Taxing  Master's  certificate  by 
directing  an  apportionment  of  such  general 
costs: — Held,  that  the  defendants'  objections 
to  the  taxation  were  well  founded,  and  that  the 
Taxing  Master  ought  to  have  made  an  appor- 
tionment of  the  general  costs.  Todd  v.  North- 
Eastern  Railway,  88  L.  T.  112— C.A.  Affirming, 
61  W.  R.  333— Farwell,  J. 


Instmctions  finr  Originating  Summons — Xazl- 
mom  Fee  Presoribed— Disoretion  to  Exceed.}— 
The  Taxing  Masters  possess  a  discretion  under 
Order  LXV.  rule  27,  sub-rule  29,  to  exceed,  in 
proper  cases,  the  maximimi  fees  presoribed  by 
Order  LXV.  rule  8  and  Appendix  N  of  the 
Rules  of  the  Supreme  Court,  and  accordingly 
may  allow  where  reasonable  a  larger  fee  than 
IZ.  Is.  for  preparing  instructions  for  an  origin- 
ating summons.  Ennen,  In  re;  Tatham  v. 
Ermen,  72  L.  J.  Ch.  492;  [1903]  2  Ch.  166 ;  88 
L.  T.  362 ;  61  W.  R.  476— FarweU,  J. 

Power  of  Tkzing  ICasters  to  Begnlarise  Prac- 
tice.]— It  is  not  competent  under  Order  LXV. 
rule  27,  sub-rule  37,  for  the  Taxing  Masters  as 
a  body  to  draw  up  regulations,  binding  upon 
individual  Masters,  which  shall  have  the  effect 
of  abrogating  the  discretion  reposed  in  the 
individual  Master  by  Order  LXV.  rule  27,  sub- 
rule  29.    lb. 

Issues  of— Certain*  Disallowed— AAdayit  relat- 
ing both  to  General  and  to  Ezoepted  Issnet.]— 
The  Registrar  of  Trade  Marks  having  granted 
an  application  by  W.  &  Co.  for  the  registration 
of  their  trade  mark,  an  appeal  was  brought  by 
the  R.  Co.,  which  was  allowed,  the  costs  of  the 
appeal  being  allowed  to  the  R.  Co.  except  so  far 
as  they  had  been  increased  by  certain  issues, 
the  costs  of  which  were  to  be  paid  to  W.  &  Co. 
Upon  taxation  of  the  costs,  the  Taxing  Master 
disallowed  the  costs  of  a  witness  whobad  filed 
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an  affidavit  upon  which  he  had  been  cross- 
examined.  The  B.  Co.  appealed  upon  the 
ground  that  this  evidence  did  not  relate  solely 
to  the  excepted  issues ;  and  that  consequently 
the  whole  costs  of  the  witness  went  to  the 
appellants,  the  successful  parties,  on  the  prin- 
ciple of  Broum  v.  Hotiston  (70  L.  J.  K.B.  902 ; 
[1901]  2  K.B.  865)  :-^Held,  that  the  decision  of 
the  Taxing  Master  was  right ;  and  that  that  case 
did  not  apply,  because  that  was  a  common-law 
action,  and  the  order  in  no  way  separated  the 
issues,  whereas  in  the  present  case  the  learned 
Judge  had  distinctly  separated  the  issues. 
Wrightt  Croasley  db  Co.,  In  re,  86  L.  T.  280— 
O.A. 

Terdiot  fbr  Plaiiitiff  ezeept  on  One  Issue 

— Judgment  for  Plaintiif  with  General  Costs— Ho 
Order  as  to  Bemaining  Isiiie — *<  Event  "—Bight 
of  Defendant  to  Enter  Judgment  on  that  Issoe 
and  to  Costs  Tliereof.] — Where  in  an  action 
there  are  several  issues,  and  the  jury  find  for 
the  plaintiff  on  all  the  issues  except  one,  and 
the  Judge  directs  judgment  to  be  entered  for 
the  plaintiff,  and  for  the  general  costs  of  the 
action,  and  makes  no  order  on  the  remaining 
issue  or  as  to  the  costs  of  that  issue,  the  de- 
fendant is  entitled  to  have  judgment  entered 
for  him  on  that  issue  and  to  an  order  for  the 
costs  of  that  issue,  without  making  any  further 
application  to  the  Judge  or  appealing  against 
his  judgment  to  the  Court  of  Appeal.  Form  of 
order  in  such  a  case.  Hoyea  v.  Tate  (Lady),  76 
L.  J.  K.B.  408;  [1907]  1  K.B.  656;  96  L.  T. 
419;  23  T.  L.  R.  291— C.A. 

Issnei  Found  in  PlaintilTs  Favour  of— 

Payment  into  Court— Denial  of  Liability— Terdict 
for  Plaintiff  for  Less  than  Amount  paid  into 
Court.] — In  an  action  for  damages  for  personal 
injuries  caused  by  the  defendants'  negligence  the 
defendants  by  their  defence  denied  that  they 
were  guilty  of  negligence,  alleged  that  the 
injuries  were  caused  by  the  contributory 
negligence  of.  the  plaintiffs,  and,  while  deny- 
ing liability,  fpleaded  payment  of  a  sum  of 
money  into  Court.  The  plaintiffs  by  their 
reply  joined  issue,  and  alleged  that  the  sum 
paid  into  Court  was  not  sufficient  to  satisfy 
their  claim.  At  the  trial  the  jury  found  a 
verdict  for  the  plaintiffs,  but  for  a  less  amount 
than  the  sum  paid  into  Court.  Judgment  was 
entered  for  the  defendants,  and  it  was  ordered 
that  the  plaintiffs  should  have  the  costs  of  the 
action  up  to  the  time  of  the  payment  into 
Court,  that  the  defendants  should  have  the 
general  costs  of  the  action  from  that  time,  and 
that  the  plaintiffs  should  have  the  costs  of  the 
issues  found  in  their  favour.  Upon  an  applica- 
tion to  review  the  Master's  taxation  of  the 
costs, — Held,  that  the  negligence  of  the  de- 
fendants and  the  contributory  negligence  of 
the  plaintiffs  were  issues  in  the  action  which 
were  found  in  the  plaintiffs'  favour,  and 
consequently  that  they  were  ei^titled  in  accord- 
ance with  the  judgment  to  the  costs  of  those 
issues.  Wagstaffe  v.  BerUley,  71  L.  J.  K.B.  65 ; 
[1902]  1  K.B.  124;  85  L.  T.  744— C.A. 

Befreshar  Fees — ^Amount — ^Discretion  of  Taxing 

Hatter.] — On  a  taxation  of  costs  as  between 
party  and  party,  the  Taxing  Master  has  under 
brder  LX  V.  rule  27,  sub-rule  (29)  of  the  Rules 
of  the  Supreme  Court,  1883,  a  discretion  to 
allow  refresher  fees  to  counsel  of  greater  amount 


than  the  maximum  allowed  by  rule  27,  sub-rule 
(48)  of  the  same  order.  Ermen,  In  re ;  Taiham 
V.  Ermen  (72  L.  J.  Ch.  492;  [1903]  2  Ch.  156), 
and  Stewart  d  Go,  v.  Weber  (19  Times  L.  R. 
722)  followed.  Cavendish  v.  Strutt,  73  L.  J. 
Ch.  247;  [1904]  1  Ch.  524;  90  L.  T.  500;  52 
W.  B.  333 ;  20  T.  L.  B.  9&— Buckley,  J. 

On  a  party-and-party  taxation  refresher  fees 
to  counsel  may  be  allowed  in  excess  of  the 
maximum  set  out  in  Order  LXV.  rule  27, 
sub-rule  48.  Stewart  v.  Weber,  89  L.  T.  569 
— Kennedy  J. 

Land— Compensation  for  Taking— Chaneery 
Taxing  ICaster — Jurisdietion.]  —  A  Chancery 
Taxing  Master  has  jurisdiction  to  tax  the  costs 
of  an  enquiry  to  assess  compensation  under  the 
Lands  Clauses  Act,  1845.  Covington  v.  Metro, 
politan  District  BaAlway,  72  L.  J.  K.B.  93; 
[1903]  1  K.B.  231;  87  L.  T.  649;  51  W.  B. 
428— D. 

Patent  Aetion— Inspeotion  of  Xachinery  by 
Agreement  of  Parties  without  Order — ^Discretion 
of  Taxing  Matter — Erection  of  Xachinery  at 
Time  of  maX  without  Order.] — In  an  unsuccess- 
ful action  for  infringement  of  letters  patent, 
where  a  mutual  inspection  by  counsel  and 
experts  of  elaborate  and  heavy  machinery  was 
arranged  between  the  solicitors  without  the 
expense  of  obtaining  an  order  for  the  purpose 
under  rule  8  of  Order  L.  of  the  Bules  of  the 
Supreme  Court,  the  costs  of  such  inspection 
were  allowed,  but  not  the  defendants*  costs  of 
erecting  machinery  in  London  at  the  time  of 
the  trial,  when  it  was  not  seen  by  either  the 
Judge  or  the  plaintiff.  Ashworth  v.  English 
Card  Clothing  Co,  (No,  1),  73  L.  J.  Ch.  274 ; 
[1904]  1  Ch.  702;  90  L.  T.  262;  52  W.  B.  507 
— Joyce,  J. 

Queitioni  of  Infringement  and  Talidity .] — 

Where  an  action  for  infrmgement  of  patent,  in 
which  the  defendant  succeeds  upon  the  question 
whether  the  patent  is  valid  but  fails  upon  the 
question  whether,  assuming  it  to  be  valid,  he 
has  infringed,  is  dismissed  and  the  plaintiff 
ordered  to  pay  the  defendant's  costs,  the  de- 
fendant is  entitled  on  taxation  to  his  costs  as 
weU  on  the  question  of  infringement  as  on 
the  question  of  validity.  Haskell  Oolf-ball  Co, 
V.  Hutchison,  75  L.  J.  Ch.  270 ;  [1906]  1  Ch.  518  ; 
94  L.  T.  731 ;  54  W.  B.  330— Warrington,  J. 

'*  Professional  Charges ''  — What  are.]— The 
words  "professional  charges"  in  the  Irish 
Order  LXV.  rule  64  (40)  [which  corresponds  to 
the  English  Order  LXv.  rule  27  (386)],  mean 
professional  charges  properly  so-called,  and  do 
not  include  disbursements  of  any  kind. 
Cunningham  v.  M'Donagh,  [1904]  2  Ir.  B. 
417 — Andrews,  J. 

Bemuneration  of  Beceiver— Costs  to  be  Set  off 
and  Balance  Certiiied— Power  to  make  Separata 
Certiflcata  as  to  Costs  only.] — An  order  was  made 
that  the  Taxing  Master  should  tax  the  costs  of 
the  plaintiffs  of  the  action,  including  the  costs 
and  remuneration  of  certain  receivers,  and 
should  tax  the  costs  of  the  defendants  of  certain 
motions,  and  deduct  those  costs  of  the  defendants 
from  the  plaintiffs'  costs  and  certify  the  balance, 
and  the  defendants  were  ordered  to  pay  to  the 
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plaintifis  the  balance  so  to  be  certified.  The 
Master  certified  that  he  had  taxed  the  plaintiffs' 
costs,  bat  had  not  inclnded  the  costs  and  re- 
muneration of  the  receivers,  and  had  taxed  the 
defendants'  costs  and  deducted  the  amount 
from  the  amount  of  the  plaintiffs'  costs,  and  he 
certified  the  balance  due  to  the  plaintiffs  in 
respect  of  their  costs  not  including  the  costs 
and  remuneration  of  the  receivers,  which,  when 
ascertained,  he  proposed  thereafter  to  certify 
in  addition  to  the  said  balance: — Held,  that 
the  Taxing  Master  had  no  power  under  the 
order  for  taxation  to  tax  the  plaintiffs'  costs  of 
the  action  and  the  costs  and  remuneration  of 
the  receivers  separately.  Silkstone  and  Haigh 
Moor  Coal  Co,  v.  Edey,  70  L.  J.  Ch.  774 ;  [1901] 
2  Ch.  662;  85  L.  T.  300— C.A. 

Per  Bybne,  J.— A  Taxing  Master  has  in  a 
proper  case  power  to  make  a  separate  certifi- 
cate, but  he  cannot  do  so  without  special 
directions  under  a  judgment  directing  a  par- 
ticular balance  to  be  certified  and  paid.    lb. 

Several  Aotumi  against  Same  Defendant— Same 
Solicitor  for  all  the  Plaintiilf— Separate  Fees  for 
Entering  Appearance — Discretion  of  Taxing 
ICaster— Boles  of  the  Supreme  Court,  Order  LZ v, 
mles  8  and  27,  snb-mle  29,  Appendix  V,  Hoe.  69 
and  60.]— A  Taxing  Master  has  no  power, 
under  Order  LXV.  niles  8  and  27,  sub-rule  29, 
to  allow  a  smaller  sum  than  the  amounts 
specified  in  Appendix  N.  Where,  therefore, 
there  are  many  actions  against  the  same  de- 
fendant, the  allowance  for  entering  appearance 
in  each  of  the  actions,  though  entered  at  one 
and  the  same  time,  is  6$,  8d.,  and  the  Taxing 
Master  has  no  discretion,  even  under  the  special 
circumstances,  to  allow  a  smaller  sum.  Price 
V.  CUnUm,  76  L.  J.  Ch.  668;  [1906]  2  Ch.  487 ; 
96  L.  T.  710— Joyce,  J. 

Settlement  of  Action— **Becord  withdrawn. 
Ho  costs  on  either  side" — Costs  of  Intorlocntory 
Proceedings  ordered  to  be  Paid  by  PlaintiiT- 
Bight  of  Defendant  to  Tax  after  Settlement  of 
Action.] — During  the  progress  of  an  action 
several  orders  were  made,  upon  interlocutory 
applications,  that  the  plaintiff  should  pay  the 
defendants'  costs,  in  some  cases  '*  in  any  event." 
The  action  was  subsequently  settled  upon  the 
terms,  indorsed  on  the  briefe  of  counsel, 
**  Record  withdrawn.  No  costs  on  either  side," 
the  question  of  the  costs  of  the  interlocutory 
proceedings  not  being  present  to  their  minds : — 
Held,  that  after  the  settlement  of  the  action 
the  defendants  were  entitled  to  taxation  and 
payment  of  their  costs  of  the  interlocutory 
proceedings  which  the  plaintiff  had  been 
ordered  to  pay.  Walter  v.  Bewicke.  Moreing 
d  Co,,  90  L.  T.  409— C.A. 

Treasnrj  Solicitor— Appearance  of  for  Party 
to  Litigation— Bight  to  Becover  Costs  Incurred.] 
— ^Where  costs  are  ordered  to  be  paid  to  or  by 
one  of  the  parties  to  a  litigation  for  whom  the 
Treasury  Solicitor  has  by  the  directions  of  the 
Crown  appeared  as  solicitor,  the  costs  must  be 
taxed  and  paid  in  the  same  way  as  if  the  party 
had  been  represented  in  the  litigation  by  an 
ordinary  solicitor.  Bex  v.  Canterbury  (Arch- 
bishop) (No.  3),  72  L.  J.  K.B.  188 ;  [1908]  1  K.B. 
289;  88  L.  T.  160;  61  W.  R.  277— C.A. 

Writ— Costs  Incurred  before  issue  of— Costs 


"necessarj  or  proper  for  the   attainment   of 
justice  or  for  defendLig  the  rights  of  any  party."] 
—On  February  28,  1908,  the  plaintiff  recovered 
!  judgment  in  an  action  brought  to  set  aside 
I  certain  transfers  of  shares  as  a   fraud   upon 
I  creditors  within  13  Eliz.  c.  6.    On  March  3, 
I  1908,  the  plaintiff's  solicitors  wrote  threatening 
I  to  bring  an  action  for  damages  against  the  de- 
fendant for  complicity  in  the  fraud.    The  de- 
I  fendant  on  Alarch  26  obtained  a  transcript  of 
'  a  shorthand  note  of  the  proceedings  in  the  first 
i  action.    The  writ  in  the  present  action,  which 
{  claimed  damages  for    the    fraud,  was    subse- 
quently issued,  and  the  action  was  afterwards 
,  dismissed  with  costs  for  want  of  prosecution: — 
I  Held,  that  the  defendant  should  under  Order 
'  LXV.  rule  27,  sub-rule  (29)  be  allowed  as  part 
I  of  his  costs  of  action  the  cost  of  so  much  only 
:  of  the  transcript  of  the  evidence  and  judgment 
!  as  related  to  the  question  whether  he  was  or 
was  not  party  or  privy  to  the  fraud,  and  two 
consequential  items  of  a  fee  to  his  solicitor 
for  perusing  such  part  of  the  transcript  and 
makmg  notes  of  it  for  counsel,  and  of  a  fee  to 
counsel  to  peruse  the  same  with  a  view  to  settle 
the  defence.    Bright^s  Trustee  v.  SeUar  (No.  2), 
73  L.  J.  Ch.  246;  [1904]  1  Ch.  869;  90  L.  T. 
165 ;  20  T.  L.  R.  210— Swinfen  Eady,  J. 

Action  against  Local  Authority  —  Several 
Issues.]  ~  See  infra,  Costs  in  Particular 
Cases  (Public  Authomtibs  Protection),  col. 
696. 

Between  Solicitor  and  Client.]— /See  Solicitor. 

By  Co-trustee.]— /See  Trust  and  Trustee. 


9.  Appeal  for. 

Discretion  of  Court  or  Judge— Costs,  Charges, 
and  Expenses— Bules  of  Supreme  Court,  Onler 
LXV.  rule  1.] — An  appeal  lies  without  leave 
under  the  Judicature  Act,  1873,  s.  49,  from  an 
order  as  to  costs  only  which  by  law  are  left  to 
the  discretion  of  the  Court,  if  the  Court  of 
Appeal  is  satisfied  that  the  Court  or  Judge  in 
lieu  of  exercising  a  discretion  has  applied 
some  general  rule  which  in  fact  excluded  the 
exercise  of  a  discretion.  The  City  of  Manchester 
(49  L.  J.  P.  81 ;  6  P.  D.  221)  followed  on  this 
point  in  preference  to  Charles  v.  Jones  (56 
L.  J.  Ch.  161 ;  33  Ch.  D.  80).  Bew  v.  BeWy  68 
L.  J.  Ch.  667;  [1899]  2  Ch.  467;  81  L.  T.  284  ; 
48  W.  R.  124— C.A. 

An  appeal  does  not  lie  without  leave  from 
an  order  as  to  costs  only  which  by  law  are  left 
to  the  discretion  of  the  Court  merely  because 
the  order  also  includes  trustees*  costs,  charges, 
and  expenses.  >Charles  v.  Jones  (supra)  ap- 
proved on  this  point  in  preference  to  OhennM, 
In  re ;  Jones  v.  Chennell  (47  L.  J.  Ch.  688 ;  8 
Ch.  D.  492).    lb. 

Beference— Discretion  of  Official  Befisree— 
Lmyo  to  Appeal.] — Where  an  official  referee  in 
an  action,  the  whole  of  which  has  been  referred 
to  him  by  the  Court,  in  the  proper  exercise  of 
his  discretion  makes  an  order  as  to  costs  which 
by  law  are  left  to  his  discretion,  such  order 
cannot  be  appealed  against  except  by  his  leave. 
Minister  v.  Apperly,  71  L.  J.  K.  B.  462 ;  [1902] 
1  K.B.  643;  86  L.  T.  626 ;  60  W.  R.  6ia-D. 
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Action  againit  Local  Authority— Public  Au- 
thorities Protectioii  Act— Discretion  of  Jndge.]— 
The  discretion  as  to  costs  given  by  Order  LXV. 
rule  1  to  the  Judge  at  the  trial  is  not  affected 
by  section  1  (6)  of  the  Public  Authorities  Pro- 
tection Act,  1893,  except  so  far  as  therein 
stated ;  and  where  the  Judge  at  the  trial  of  an 
action  brought  against  a  local  authority  in 
respect  of  one  of  its  statutory  duties  has  ezer- 
cised  his  discretion  as  regards  costs,  awarding 
them  according  as  he  considered  the  parties 
had  substantially  succeeded  or  failed,  and  has 
so  exercised  his  discretion  upon  materials 
brought  before  him  at  the  trial,  the  Court  of 
Appeal  will  not  entertain  an  appeal  against  his 
decision.  Leckhampton  Quarries  Co,  v.  Bollin- 
ger, 93  L.  T.  93 ;  3  L.  G.  R.  940;  69  J.  P.  377  ; 
21  T.  L.  R.  632— O.A. 

Ezamination  of  Debtor  as  to  lleanfr— Gandihee 
Order.]— The  costs  incident  to  an  application 
for  the  examination  of  a  judgment  debtor  as  to 
means,  under  the  Rules  of  the  Supreme  Court, 
1883,  Order  XLII.  rule  32,  and  the  costs  in- 
cident to  an  application  for  a  garnishee  order 
under  the  Rules  of  the  Supreme  Court,  1883, 
Order  XLV.,  are  in  each  case  in  the  dis- 
cretion of  the  Judge  who  hears  the  application, 
and  in  neither  case  does  an  appeal  lie  to  the 
Court  of  Appeal  from  a  refusal  of  the  judge  to 
allow  costs,  except  by  leave  of  the  Judge.  The 
Court  of  Appeal  cannot  give  such  leave.  Ad- 
lington  v.  Coningham,  67  L.  J.  Q.B.  926 ;  [1898] 
2  Q.B.  492 ;  79  L.  T.  232— O.A. 


10.  Action  fob. 

Order  for,  in  County  Ooort — Action  on,  in 
High  Ooiurt.]— An  action  cannot  be  maintained 
in  the  High  Court  upon  an  order  of  a  County 
Court  for  the  payment  of  costs.  Furber  v. 
Taylor,  69  L.  J.  Q.B.  898  ;| [1900]  2  Q.B.  719 ;  83 
L.  T.  308 ;  48  W.  R.  68^-C.A. 


11.  Costs  in  Pabtioulab  Cases. 

(a)  Actions  whebe  sevebal  Defendants. 

Aetion  against  Two  Defendant!— One  ordered 
to  Pay  Plaintiib'  Oosts  —  Ho  Order  againit 
Othex^Idabllity  to  Pay  Costs  of  Plaintiifii'  Un- 
■aecetsfnl  Claim  against  Other  DefSendant.]— 
Where,  in  an  action  against  two  defendants,  no 
order  being  made  against  one,  the  other  is 
ordered  to  pay  the  plaintifis*  costs,  such  costs 
include  the  plaintiffs'  costs  of  his  unsuccessful 
claim  against  the  co-defendant.  Kelly* s  Direc- 
tories V.  (}avin  and  Lloyd's  (No.  2),  70  L.  J.  Ch. 
786 ;  [1901]  2  Ch.  763 ;  86  L.  T.  399— Byrne,  J. 

Action  of  Tort  against  Two  Defendants 
Jointly  and  Sererally— Judgment  against  Ilrst 
Defendant  with  Coiti— Judgment  for  Second 
Defendant  with  Costs— Order  that  Vnsnccessfta 
Defendant  Pay  Costs  for  Plaintiff  againit 
Sncoessftil  Defnidant.] — ^In  an  action  for  per- 
sonal injuries  against  two  defendants  jointly 
and  severally  a  verdict  was  returned  for  the 
plaintiff  against  one  defendant  and  against  the 
plaintiff  and  for  the  other  defendant.  Judg- 
ment was  accordingly  entered  for  the  plaintiff 
against  the  first  defendant  with  costs,  and 
against  the  plaintiff  and  for  the  second  defen- 


dant vnth  costs.  The  Judge  at  the  trial 
ordered  that  there  should  be  added  to  the  costs 
which  the  plaintiff  was  to  recover  against  the 
first  defendant  the  costs  which  he  had  to  pay 
to  the  second  defendant : — Held,  that  the  Judge 
had  jurisdiction  to  make  the  order,  under  sec- 
tion 5  of  the  Judicature  Act,  1890,  notwith- 
standing Order  LXV.  rule  1  of  the  Rules  of  the 
Supreme  Court ;  for  that  the  action  was  pro- 
perly constituted  against  both  defendants  by 
virtue  of  Order  XVI.  rules  4  and  7,  and  that,  if 
there  had  been  any  misjoinder  of  causes  of 
action,  it  was  too  late  after  verdict  to  apply 
under  Order  XVIII.  rules  1  and  8,  to  have  the 
causes  of  action  tried  separately.  Bullock  v. 
London  General  Omnibus  Co.,  76  L.  J.  K.B.  127 ; 
[1907]  1  K.B.  i264;  96  L.  T.  906;  23  T.  L.  R. 
62--O.A. 

Held  also,  that  rules  4  and  7  of  Order  XVI. 
apply  to  actions  of  tort  as  well  as  to  actions  on 
contract.    lb, 

Sanderson  v.  Blyth  Theatre  Co.  (72  L.  J. 
K.B.  761;  [1903]  2  K.B.  633)  followed  and 
applied.  Sadler  v.  Oreat  Western  Railway  (65 
L.  J.  Q.B.  462 ;  [1896]  A.C.  460)  discussed.    lb. 

Co-defendants— Joint  Defence— Judgment  for 
Plaintiff  against  one  Defendant — Jodgment  for 
other  Defendant--Costs  of  Sncoessftd  Defendant.] 
— Where  two  defendants  join  in  defending  an 
action  brought  against  them  and  judgment  is 
entered  against  one  and  for  the  other,  the 
successful  defendant  is  prima  fade  entitled  to 
recover  from  the  plaintiff  half  the  costs  incurred 
in  the  joint  defence.  Cain  v.  Adams  (6  L.  J. 
K.B.  262)  followed.  Beaumont  v.  Senior,  72 
L.  J.  K.B.  141;  [1903]  1  K.B.  282;  88  L.  T. 
234— D. 

Altematfye  Defendants  —  Action  of  Tort.]— 
In  an  action  in  the  High  Court  to  recover 
damages  against  two  defendants  either  jointly 
or  severally  for  personal  injuries  caused  by  the 
alleged  negligence  of  both  or  either  of  them 
the  jury  found  a  verdict  against  one  defendant, 
and  in  favour  of  the  other:— ^eW,  that  the 
Court  had  jurisdiction  to  order  that  the  costs 
of  the  successful  defendant  shoiild  be  added  to 
the  costs  of  the  unsuccessful  defendant  and 
should  be  paid  by  the  latter,  so  as  to  enable  the 
plaintiff  to  recover  all  the  costs  from  the 
unsuccessful  defendant.  Bullock  v.  Lond^m 
General  OrnnUms  Co.,  22  T.L.R.  244— Bray,  J. 

Contribation  between  Co-defendants.]— Where 
one  of  several  co-defendants  who  are  decreed  to 
pay  the  plaintiffs*  taxed  costs  pays  the  whole  of 
such  costs,  he  is  entitled  to  obtain  contribution 
in  respect  thereof  from  the  other  co-defendants 
in  the  action,  and  without  an  independent  pro- 
ceeding. Dearsly  v.  Middleweek  (60  L.  J.  Ch. 
777;  18  Ch.  D.  236)  considered.  Neiory  Salt 
Works  Co.  V.  MacdonneU,  [1903]  2  Ir.  R.  464— 
K.B.  D. 

Severance-Separate  Costs— Probate  Action.] 
—A  testator  executed  wills  dated  August  10, 
1895,  March  17,  1898,  and  AprU  2, 1898.  The 
plaintiffs  were  executors  of  the  last  two  wills. 
Two  of  the  defendants  were  executors  of  the 
fijrst  will  and  were  beneficially  interested  under 
both  the  first  and  second  wills.    The  other  two 
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defendants  were  legatees  under  the  first  will 
only.  The  plaintiffs  propounded  the  third  will 
for  prohate,  and  all  the  defendants  alleged  that 
the  second  and  third  wills  were  obtained  by 
undue  influence.  The  Court  decreed  in  favour 
of  the  first  will  with  costs:— HcW,  that  the 
legatees  were  justified  in  appearing  separately 
and  being  represented  by  separate  counsel  at 
the  trial,  and  should  be  allowed  a  separate  set 
of  costs,  as  their  interests  imder  the  three  wills 
were  divergent  from  those  of  the  executor 
defendants,  and  the  latter  might  have  been  in- 
clined to  accede  to  a  compromise  on  the  terms 
of  the  second  will  which  would  have  defeated 
the  claim  of  the  legatees.  Bagshaw  v.  Pimmy 
69  L.  J.  P.  46;  [1900]  P.  148;  82  L.  T.  175; 
48  W.  R.  422-C.A. 

Same  Selieitor  Appearioff  for  Two  Defendants 
—Judgment  for  one  Defendant  with  Costf— Dis- 
amement  of  Jnxy  as  to  other  Defendant.]  — 
where  in  an  action  on  a  contract  two  defen- 
dants appear  and  defend  by  one  solicitor,  and 
judgment  with  costs  is  entered  for  one  of  such 
defendants,  the  jury  disagreeing  as  to  the  other, 
the  successful  defendant  is  only  entitled  to  an 
aliquot  portion  of  the  general  costs  of  the 
defence,  notwithstanding  that  the  action  is 
undetermined  as  to  the  remaining  defendant. 
McChwan  v.  Hamilton,  [1903]  2  Ir.  R.  811— 
K.B.  D. 

(b)  Appeal.    See  Appeal. 

(c)  Abbitbation.    See  Abbitbation. 

{dj  Copies  op  Documents. 

Copiei  of  Doenments  for  the  Jndge.]— Where 
the  Court  is  asked  to  construe  the  terms  of  a 
document,  a  copy  should  be  provided  for  its 
use,  and  the  costs  of  such  copy  snould  be  allowed 
on  taxation.  Houstoun'a  Settlement.  In  re,  89 
L.  T.  469 ;  52  W.  R.  61— Farwell,  J. 

Snmmoni  for  Directions— Subsequent  Votices 
— Costs  of  Copies.]— In  all  ordinary  cases  the  fee 
of  five  shillings  allowed  by  the  Taxing  Office  for 
a  notice  following  upon  a  summons  for  direc- 
tions, a  copy  for  chambers,  and  a  copy  and 
service  on  the  other  side,  is  a  reasonable  and 

{>roper  allowance.  Such  notices  are  not  ana- 
ogous  to  the  summonses  necessary  before  the 
introduction  of  the  sunmions  for  directions, 
and  fees  in  respect  of  such  notices  will  not  be 
allowed  under  the  scale  prevailing  in  respect 
of  summonses  under  the  old  practice  before 
the  introduction  of  the  summons  for  directions. 
The  scale  in  item  51  of  Appendix  N  of  the  Rules 
of  the  Supreme  Court,  1888,  applied.  MacOuare 
V.  Milligan,  72  L.  J.  Ch.  87 ;  [1908]  1  Ch.  145 ; 
87  L.  T.  676;  51  W.  R.  74— Swinfen  Eady,  J. 


{e)   CONSTBUCTION. 

Conttmction  of  Will  or  Settlement— Applica- 
tion to  Court- Hostile  litigation.]— The  rule 
that  the  costs  of  an  adjourned  summons  rais- 
ing a  question  of  construction  or  administration 
are  generally  paid  out  of  the  estate  as  between 
solicitor  and  client  does  not  apply  where  the 
proceedings  are  in  fact,  though  not  in  form, 
nostile  litigation  between  two  (beneficiaries,  in 
which  case  the  unsuccessful  party  has  to  pay 


the  costs.      But    the   rule  does    apply  where 

j  the  proceedings,  though  in  form  adverse  litiga- 
tion, are  in  substance  amicable  procedure  for 
determining  a  question  which  sooner  or  later 

I  must  be  decided  for  the  benefit  of  aU  concerned, 
including  the  trustees.    Buckton,  In  re ;  Buck- 

,  ton  V.  Buckton,  76  L.  J.  Ch.  584;  [1907]  2  Ch. 

I  406 ;  97  L.  T.  332 ;  23  T.  L.  R.  692— Kekewich,  J. 
And  see  Tbustees,  infra, 

(/)  Cbown  concebned,  whebe.   See  Cbown. 
{g)  Counsel  of.    See  Taxation,  supra, 

(h)     COUNTBY     SOLICITOB,    ATTENDANCE    OF. 

See  TAXATION,  supra,  cols.  580-581. 

(i)  Debentube-holdebs'  Actions.  See  Com- 
pany. 

(j)  DivoBCE  Pboceedings.      See  Husband 
AND  Wife. 


{k)  Evidence. 

Depositions  Taken  before  Trial  —  Seasonable 
Prudence.] — When  an  order  is  obtained  for  the 
examination  of  a  necessary  witness  before  the 
trial,  in  the  expectation  that  he  will  be  abroad 
when  the  trial  takes  place,  the  costs  of  the  ex- 
amination may  be  allowed  to  the  successful 
party,  even  though  the  witness  has  not  gone 
abroad  and  is  present  at  the  trial,  if  it  was 
reasonable  and  proper  to  obtain  the  order  for 
examination  at  the  time  when  it  was  made. 
The  question  to  be  considered  in  such  cases  is 
whether  the  examination  was  justified  by  con- 
siderations of  ordinary  prudence  at  the  time  it 
was  taken,  not  whether  it  was  necessary  as 
events  subsequently  turned  out.  Ridley  v. 
Sutton  m  L.  J.  Ex.  122;  1  H.  &  C.  741)jiot 
followed.  Bartlett  v.  Higgins,  70  L.  J.  K.B. 
621 ;  [1901]  2  K.B.  230 ;  84  L.  T.  609 ;  49  W.  R. 
449_C.A. 

Costs  Incurred  in  Preparing  XTidenee.]- The 

plaintiff  company  brought  this  action  for  in- 
fringement of  patent,  and  gave  notice  of  motion 
for  an  injunction  for  June  18, 1897.  The  motion 
stood  over  for  a  fortnight,  and  on  the  same  day 
an  order  was  made  that  the  plaintiffs  should 
give  security  for  costs,  and,  until  security  was 
given,  should  take  no  further  proceedings 
against  the  defendant.  No  security  was  ever 
in  fact  given,  and  on  August  5  the  action  was 
dismissed  with  costs  for  want  of  prosecution, 
the  costs  of  the  motion  for  the  injunction  to  be 
costs  in  the  action.  On  the>  taxation  of  costs 
under  this  order  the  Master  disallowed  costs  of 
preparing  evidence  after  the  date  of  the  order 
for  security  for  use  on  the  hearing  of  the  motion, 
on  the  ground  that  the  defendant  was  not 
justified  in  incurring  any  expense  after  the  order 
until  the  plaintiff  had  given  security.  The  de- 
fendant took  in  objections ;  the  Taxing  Master's 
answers  were  given  on  January  28, 1898,  and  on 
February  4,  1898,  the  defendant  took  out  a 
summons  to  review  the  taxation.  Owing  to  the 
block  in  business  this  summons  did  not  come 
on  for  hearing  until  July  16.  The  plaintiff 
company  had  been  dissolved  on  April  14,  a  reso- 
lution for  voluntary  winding-up  having  been 
passed  in  May,  1897,  the  final  meeting  for  pass- 
ing liquidator's  accounts  held  on  January  8, 


Digitized  by  LjOOQIC 


593 


COSTS. 


594 


and  the  return  to  the  Registrar  made  on  Janu- 
ary 14,  1898,  as  required  by  sections  142  and 
148  of  the  Companies  Aot,  1S62:— Held,  that 
the  Taxing  Master  was  wrong  in  disallowing  all 
costs  incurred  by  the  defendant  in  preparation 
of  evidence  for  the  motion  after  the  order  for 
security,  and  the  bill  must  be  referred  back  to 
him.  Whiteley  Exerciser y  Lim.  v.  Oamaget  67 
L.  J.  Ch.  660 ;  [1898]  2  Ch.  406 ;  79  L.  T.  20 ;  47 
W.  R.  296;  6  Manson,  249— North,  J. 


{I)  GUABDIAN  AD  LiTEM. 

Offiolal  Solioitor— Party  and  Party— Mode  of 
AUowaaee.]— In  an  action  for  damages  brought 
against  an  infant  defendant  the  Court,  on  the 
plain tifi's  application,  appointed  the  official 
solicitor  guardian  ad  litem.  The  jury  returned 
a  verdict  in  favour  of  the  plaintiff,  and  the 
Judge  ordered  judgment  to  be  entered  accord- 
ingly, and  ordered  the  plaintiff  to  pay  the  costs 
of  the  official  solicitor,  the  guardian  ad  litems 
and  that  the  question  of  such  costs  be  referred 
to  one  of  the  Masters  to  tax  the  same  and 
certify  t}ie  amount  thereof,  the  plaintiff  to  be  at 
liberty  to  add  what  he  should  so  pay  to  his 
own  costs  of  the  action : — Held  that,  under  the 
terms  of  this  order,  the  costs  payable  by  the 
plaintiff  to  the  guardian  ad  litem  were  such 
costs  as  the  (guardian  ad  litem^  assuming  that 
he  were  a  successful  party  in  a  litigation  with 
the  plaintiff,  would  be  entitled  to  on  taxation 
against  the  plaintiff.  Eady  v.  Elsdon,  70  L.  J. 
K.B.  701 ;  [1901]  2  K.B.  460;  84  L.  T.  615;  49 
W.  R.  696— O.A. 

Under  Order  LXV.  rule  13  the  Court  or  a 
Judge  in  disposing  of  the  costs  has  power  to 
order  payment  of  the  costs  of  the  guardian  ad 
litem  as  between  solicitor  and  client.    16. 


(w)  New  Trial. 

Application  for— Ooiti  of  Sneoetifiil  Appliea- 
tion — lUsdireetion.] — ^There  is  no  general  rule 
that  where  an  application  for  a  new  trial  is 
granted  on  the  ground  of  misdirection  the 
Court  will  order  the  costs  of  the  application  to 
abide  the  result  of  the  new  trial.  The  order 
to  that  effect  made  in  Bray  v.  Ford  (66  L.  J. 
Q.B.  213;  [1896]  A.C.  44)  was  an  order  made 
in  that  particular  case,  and  is  not  to  be  taken 
as  laying  down  any  general  rule.  The  Court 
which  hears  the  application  has  a  discretion 
in  the  matter.  Hamilton  v.  Sealy  73  L.  J.  K.B. 
660;  [1904]  2  K.B.  262;  90  L.  T.  692;  62  W.  R. 
681— C.A. 

Per  Vaughan  Williams,  L.J.— Where  an 
application  for  a  new  trial  has  been  granted, 
and  the  other  party  has  opposed  the  appli- 
cation, then  prima  facie j  in  the  absence  of 
special  circumstances,  the  costs  of  the  success- 
ful application  ought  to  be  borne  by  the  party 
that  opposed  it,  irrespective  of  the  results  of  the 
trial.    lb. 


(n)  Payment  into  Court. 

Paymont  into  Ckrart— Admiition  of  Part  and 
Denial  of  Part  of  Liability— Becorory  by  Plain- 
tiff  of  Lett  than  8iun  Paid  in— €k>ttf  of  Iisnei 


on  which  Defendant  Failed— Issue  not  going  to 
Whole  Oanie  of  Action.] — The  plaintiff  entered 
into  the  service  of  the  defendants  in  July,  1901, 
under  an  agreement  imder  which  he  was  to  be 
allowed  to  take  three  months'  vacation  leave, 
and,  as  he  contended,  nine  months*  leave  on 
half  pay,  in  November,  1902.  He  obtained 
leave  in  October,  1902,  and  in  February,  1903, 
while  he  was  on  leave,  the  defendants  dismissed 
him  from  their  service.  He  brought  an  action 
claiming  three  months'  full  pay,  nine  months' 
half  pay,  certain  travelling  expenses,  six  months' 
pay  m  lieu  of  notice,  and  damages  for  wrongful 
dismissal.  The  defendants  by  their  statement 
of  defence  admitted  that  the  plaintiff  was 
entitled  to  full  pay  for  the  first  three  months  of 
his  leave,  and  alleged  that  before  action  they 
had  tendered  him  a  sum  equivalent  to  that, 
which  was  refused,  and  stateid  that  they  were 
willing  for  the  purposes  of  the  action  to  admit 
liability  to  pay  the  plaintiff  a  further  sum  equal 
to  six  months'  half  pay;  and  whilst  denying 
any  liability  to  pay  to  the  plaintiff  any  money 
beyond  these  sums,  they  for  the  sake  of  peace 
brought  6O01.  into  Court,  and  said  that  that 
sum  was  sufficient  to  satisfy  the  whole  of  the 
plaintiff's  claim  in  the  action.  At  the  trial  the 
jury  gave  a  verdict  for  the  plaintiff  for  781f., 
and  judgment  was  entered  for  him.  On  the 
appeal  the  plaintiff  succeeded  in  his  claim  for 
nine  months'  half  pay  instead  of  six,  but  as 
regards  practically  iJl  the  other  matters  in  dis- 
pute the  defendants  succeeded,  with  the  result 
that  the  amount  which  the  plaintiff  recovered 
was  less  than  the  6002.  paid  into  Court,  and 
judgment  was  entered  for  the  defendants: — 
Heldy  that  the  defendants  must  pay  the  costs 
of  the  issues  upon  which  they  failed.  Held, 
also,  that  the  rules  appeared  not  to  sanction  a 
payment  into  Court  with  a  defence  such  as  that 
made  use  of,  the  effect  of  which  was  to  prevent 
the  plaintiff  from  taking  the  money  out  of 
Court,  as  he  would  be  entitled  to  do  if  it  were 
paid  in  in  respect  of  a  particular  liability,  with 
an  admission.  Hubback  v.  British  North 
Borneo  Co.,  73  L.  J.  K.B.  664;  [1904]  2  K.B. 
473 ;  63  W.  R.  70-C.A. 

Payment  into  Ooort— Other  Isfues  Baifed.]— 

In  an  action  for  trespass  and  wrongful  distraint 
the  defendants,  in  addition  to  raising  certain 
defences,  paid  a  certain  simi  of  money  into 
Court  with  a  denial  of  liability.  The  jury 
found  a  verdict  against  the  defendants  for  a 
less  sum  than  that  paid  iai^Held  (although 
the  defendants  were  entitled  to  the  costs  of  the 
action),  that  the  plaintiff,  in  addition  to  his 
costs  up  to  the  tmie  of  payment  into  Court, 
was  entitled  to  the  costs  of  the  other  issues 
raised  by  the  defendants.  Bidout  v.  Qreen,  87 
L.  T.  679— Bruce,  J. 


(O)  EXBCUTOBS  IPBOPOUNDING  WiLL. 

Will. 
(p)  Infant,  against.  See  Infant. 


See 


(q)  Married  Woman,  against.  See  Husband 
AND  Wife. 

(r)  Mayor's  Court,  in.    See  Mayor's  Court. 

(s)  Mortgage,  Bbdemfhon  of.    See  Mort- 
gage. 
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{t)  Pabuamsmtaby  Ao  Birrs,  of.    See  Sou- 

CITOB. 

(u)  Pabtition,  in  Cases  of.    See  Pabtition. 
(v)  Pbobate  Actions,  in.    See  Will. 

(w)  Public  Axjthobitibs  Pbotection  Act. 

"  Action  '*— Prooeedings  in  Qhaneery  Diviiion 
— Ii^innotion.]  —  The  word  "action"  in  the 
PubHo  Authorities  Protection  Act,  1893,  s.  1, 
includes  all  actions  in  the  Chancery  Division, 
whether  for  an  injunction  only,  or  partly  for  an 
injunction  and  partly  for  dainages;  therefore, 
where  in  any  such  action  against  a  public  au- 
thority judgment  is  given  for  the  defendants, 
they  have,  apart  from  any  discretion  of  the 
Judge,  a  statutory  right  to  an  order  for  costs,  to 
be  taxed  as  between  solicitor  and  client.  Harrop 
V.  Oasett  Corporation,  67  L.  J.  Ch.  847;  [1898] 
lCh.626;  78L.T.887;  46W.R.391;  62J.P. 
297— Romer,  J. 

Interlocutory    Amplications    or    Appeal!.]  — 

Section  1  (6)  of  the  Public  Authorities  Pro- 
tection Act,  1893,  whereby  the  costs  of  an 
unsuccessful  action  brought  against  a  public 
authority  in  respect  of  its  public  duties  are  to 
be  taxed  as  between  solicitor  and  client  and 
paid  by  the  plaintiff,  applies  to  all  actions, 
including  actions  in  the  Chancery  Division. 
It  does  not,  however,  apply  to  interlocutory 
applications  or  appeals.  Fielden  v.  Morley  Cor- 
poration, 69  L.  J.  Ch.  314 ;  [1900]  A.C.  133 ; 
82  L.  T.  29;  48  W.  R.  645;  64  J.  P.  484— H.L. 
(E.)  See  also  Southtoark  and  VauxhaU  Water 
Co,  V.  WandstDorth  Board  of  Works,  67  L.  J. 
Ch.  667— C.A. 

Action  finr  Declaration  against  Local  Autho- 
rity.]— The  plaintiffs  proposed  to  erect  certain 
buildings  on  their  land,  which  the  defendants 
(the  locied  authority)  maintained  could  not  be 
lawfully  erected  without  their  consent.  The 
defendants  intimated  to  the  plaintiffs  that  if 
the  buildings  were  proceeded  with,  legal  pro- 
ceedings would  be  taken  against  them  under  the 
PubHc  Health  (Buildings  m  Streets)  Act,  1888 ; 
whereupon  the  plaintiffs  instituted  an  action 
against  the  defendants  claiming  a  declaration 
that  they  were  entitled  to  erect  such  buildings 
without  the  defendants'  consent  :—j5e^,  that 
this  was  an  action  to  which  section  1  of  the 
Public  Authorities  Protection  Act,  1893,  applied, 
and  therefore,  the  action  having  been  dis- 
missed, the  defendants  were  entitled  to  costs 
as  between  solicitor  and  client.  Grand  Junction 
Waterworks  v.  Hampton  Urban  CoundL  63  J.  P. 
603— Stirling,  J. 

Act  Bono  in  Pnnnancc  of  Statnte  or  of  Pablic 
Bnty.] — A  telephone  company  entered  into  an 
agreement  with  a  local  authority  for  the  laying 
down  of  undergroimd  wires,  but  that  agree- 
ment had  come  to  an  end  under  a  proviso  for 
determination  therein  contained.  The  Post- 
master-General subsequently  granted  to  the 
local  authority  a  new  lioenoe,  which  was  silent 
as  to  the  continuance  of  the  powers  of  the 
telephone  company.  An  action  by  the  tele- 
phone company  against  the  local  authority  for 
the  purpose  of  raising  the  question  whether  the 
duration  of  the  powers  conferred  by  the  agree- 
ment was  extended  is  not  within  the  Public 


Authorities  Protection  Act,  1893,  and  conse- 
quently the  defendants  were  only  entitled  to 
party-and-party  costs.  National  Telephone  Co, 
V.  Kingston-upon-Hull  Corporation,  89  L.  T. 
291 ;  62  W.  R.  26 ;  1  L.  G.  R.  777— Buckley,  J. 

(Corporation  Acting  in  Porsnance  of  Pablic 
"Authority" — Supply  of  Electricity  under  Pro- 
visional Order.]  —  The  defendant  corporation 
were  empowered  by  a  provisional  order,  duly 
confirmed,  to  supply  electricity  within  their 
district,  and  one  of  the  clauses  empowered  the 
corporation  to  "let  for  hire  any  meter  for 
ascertaining  the  value  of  the  supply  of  elec- 
tricity by  them  to  any  customer."  The  cor- 
poration hired  meters  for  this  purpose,  which 
the  plaintiffs  alleged  were  an  infrmgement  of 
their  patent,  and  in  respect  of  such  alleged 
infringement  they  sought  an  injunction,  but 
their  action  was  dismissed  with  costs: — Held, 
that  the  corporation  were  entitled  to  have  their 
costs  taxed  as  between  solicitor  and  client,  as 
they  were,  in  supplying  the  meters,  acting  in 
pursuance  of  a  puoHc  "  authority  "  within  the 
meaning  of  section  1  of  the  Public  Authorities 
Protection  Act,  1893.  Chamberlain  v.  Brad- 
ford Corporation,  83  L.  T.  618;  64  J.  P.  806- 
Kekewich,  J. 

Persons  Acting  under  Direction  of  Local  Au- 
thority—Bight of  Way.]— A  public  right  of  way 
having  been  obstructed  by  the  owner  of  the 
land  through  which  it  ran,  the  county  council 
passed  a  resolution  under  section  26  of  the 
Local  Government  Act,  1894,  that  the  powers 
and  duties  of  the  district  council,  who  had  failed 
to  take  proceedings  to  protect  the  right  of  way, 
should  be  transferred  to  them.  The  county 
council  then,  under  an  arrangement  with  the 
owner  of  the  land,  directed  the  defendants,  two 
of  their  officials,  to  drive  along  the  wav,  so  as 
to  enable  the  question  of  the  public  right  to  be 
raised.  The  landowner  brought  an  action  for 
trespass  against  the  defendants,  in  which  the 
latter  obtained  judgment : — Held,  that  the  de- 
fendants, having  acted  by  the  direction  of  the 
county  council  in  pursuance  of  a  public  duty 
under  the  Local  Government  Act,  1894,  were 
entitled  to  their  costs  as  between  solicitor  and 
client  under  section  1  of  the  Public  Authorities 
Protection  Act,  1893.  Oreenwell  v.  Howell,  69 
L.  J.  Q.B.  461 ;  [1900]  1 Q.  B.  635 ;  82  L.  T.  183 ; 
48  W.  R.  807— C.A. 

Action  against  District  Council  tor  Ii^unction 
— Dismissal  of  Action — **  Act  done  in  pursuance 
of  any  Act  of  Parliament  or  of  any  public  dutr."] 
— T.  brought  an  action  ag^anst  the  0.  Uroan 
District  Coimcil  for  an  injunction  to  restrain 
them  from  using  land  as  a  cemetery  except 
beyond  a  radius  of  one  hundred  yards  from  lus 
dwelling-house,  relying  on  the  prohibition  to 
that  effect  contained  in  section  9  of  the  Burial 
Act,  1866.  It  was  proved  at  the  trial  that  T. 
was  in  fact  merely  a  nominee  of  one  G.  for  the 
purposes  of  this  action,  who  had  already  sold 
the  fee-simple  in  the  land  to  the  defendant 
council  for  tiie  purposes  of  a  cemetery ; — Held, 
that,  on  the  principle  that  a  grantor  cannot 
derogate  from  his  own  grant,  the  action  failed, 
and  must  be  dismissed;  and  that  the  action 
being  brought  against  the  defendant  council 
for  an  *'  act  done  m  pursuance  of  public  duty," 
the  Public  Authorities  Protection  Act,  1898, 
I  appUed,  and  costs  must  be  taxed  as  between 
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solicitor  and  client.  Toms  v.  Clacton  Urban 
Council,  78  L.  T.  712;  46  W.  R.  629;  62  J.  P. 
605— Romer,  J. 

Action  againit  Public  Aathority — Payment 
into  Court  with  Denial  of  Liability— Acceptance 
by  Plaintiif.] — ^Where  a  public  body  is  sued  in 
respect  of  several  matters,  and  in  respect  of 
one  of  the  causes  of  action  pays  money  into 
Court  denying  liability,  tbe  plaintiff  upon  taking 
the  monty  out  in  full  satisfaction  of  the  whole 
causes  of  action,  and  giving  notice  to  that 
effect,  is  only  liable  to  pay  the  costs  of  pro- 
ceedings subsequent  to  the  payment  in  as 
between  party  and  party,  and  not  as  between 
solicitor  and  client,  there  being  no  judgment 
in  the  defendants*  favour.  Smith  v.  Northleach 
Rural  Council,  71  L.  J.  Ch.  8;  [1902]  1  Ch. 
197 ;  86  L.  T.  449;  60  W.  R.  104;  66  J.  P.  8a- 
Farwell,  J. 

Plaintiff  only  in  Part  taeeessfnl.]— Where  the 
plaintiff  obtaiiis  judgment  for  the  costs  of  the 
action  against  a  pubUc  authority,  but  is  ordered 
to  pay  to  the  defendants  the  costs  so  far  as 
they  have  been  increased  by  an  issue  on  which 
the  plaintiff  failed,  these  latter  costs  must  be 
taxed  as  between  solicitor  and  client  under 
the  Public  Authorities  Protection  Act,  1893. 
Roberts  v.  Qwyrfai  Rural  Council,  68  L.  J. 
Ch.  233 ;  [1899J  1  Ch.  683 ;  80  L.  T.  107 ;  47 
W.  R.  376;  63  J.  P.  181— Kekewich,  J. 

Oonient  Order  Bismiising  Action  with  Got ts — 
«( Judgement"  for  Defendants.]— A  consent  order 
made  in  chambers  in  an  action  against  a  public 
authority  dismissing  the  action  and  ordering 
the  plaintiff  to  pay  to  the  defendants  their 
**  costs  of  the  action  to  be  taxed,"  is  a  **  judg- 
ment" obtained  by  the  defendants  within  the 
Public  Authorities  Protection  Act,  1893,  s.  1  (6), 
so  that  the  defendants'  costs  ought  to  be  taxed 
as  between  solicitor  and  client.  Shaw  v.  Hert- 
fordshire County  Council,  68  L.  J.  Q.B.  867; 
[1899]  2  Q.B.  282;  81  L.  T.  208;  63  J.  P.  669 
— C.A. 

Judgment  for  Defendants  —  Jnriidietion  to 
Deprive  Defendants  of  Ooits— **  Good  oante."]— 
Section  1  (b)  of  the  Public  Authorities  Protection 
Act,  1893,  which  provides  that  "  wherever  "  in 
any  action  within  the  Act  "judgment  is  ob- 
tained by  the  defendant,  it  shall  carry  costs  to 
be  taxed  as  between  solicitor  and  client,"  does 
not  deprive  the  Judge  in  an  action  tried  with  a 
jury  of  his  discretion  under  Order  LXV.  rule  1 
to  deprive  a  successful  defendant  of  his  costs 
for  "good  cause."  Bostock  v.  Ramsey  Urban 
Council,  69  L.  J.  Q.B.  946;  [1900]  2  Q.B.  616; 
83  L.  T.  368 ;  64  J.  P.  660— C.A.  Affirming 
48  W.  R.  264— Lord  Russell  of  Killowen,  C.J. 

In  an  action  tried  with  a  jury  against  a 
district  council  for  malicious  prosecution  the 
Judge  held  that  there  was  no  absence  of  reason- 
able and  probable  cause,  and  no  evidence  of 
malice,  and  directed  judgment  to  be  entered 
for  the  defendants.  There  were,  however,  facts 
connected  with  the  defendants'  conduct  in  re- 
lation to  the  prosecution  which  might  reasonably 
have  induced  the  plaintiff  to  suppose  he  had  a 
good  cause  of  action  against  them  :—Held,  that 
there  was  "  good  cause  "  within  the  meaning 


of  Order  LXV.  rule  1  to  entitle  the  Judge  in 
the  exercise  of  his  discretion  to  deprive  the 
defendants  of  costs.    lb. 

As  between  Bolieitor  and  Client.]- Where  a 
public  authority  obtains  judgment  in  an  action 
brought  against  it,  such  judgment  carries  costs 
as  between  solicitor  and  client  under  section  1 
of  the  Public  Authorities  Protection  Act,  1893, 
without  any  direction  from  the  Court  to  that 
effect.  North  Metropolitan  Tramways  Co,  v. 
London  County  Council,  67  L.  J.  Ch.  449; 
[1898]  2  Ch.  146;  78  L.  T.  711;  46  W.  R.  664; 
62  J.  P.  488— Romer,  J. 

(x)  Paymbiit  by  Thied  Party.  See  Pbactice. 

{y)  Payment  into  Coubt,  on.  See  Practice. 

{e)  Recovery — Judgment  bet  Aside.  See 
Practice. 

(aa)  Raising  Appointed  Sum.    See  Powers. 


(bb)  Reference. 

Beferenee  by  Order— Action  of  Ckmtract— Costo 
of  Beference  in  Discretion  of  Arbitrator— Less 
than  60/.  Beoorered.]— An  action  of  contract 
was,  upon  the  hearing  of  a  siunmons  taken  out 
by  the  plaintiff  to  refer  the  matters  in  dispute 
therein  to  an  arbitrator  or  official  referee,  re- 
ferred to  a  lay  arbitrator  specified  by  name,  the 
costs  of  the  action  to  abide  the  event  of  his 
award,  and  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrator.  The 
arbitrator  awarded  the  plaintiff  a  smn  less  than 
60Z.,  and  adjudged  that  the  defendant  should 
pay  to  the  plaintiff  the  costs  of  the  reference 
and  award:— HeW,  that,  whether  the  order  of 
reference  was  made  by  consent  or  compulsorily, 
the  plaintiff,  although  only  entitled,  by  reason 
of  Order  LXV.  rule  12  of  the  Riiles  of  the 
Supreme  Court,  to  have  the  costs  of  the  action 
taxed  upon  the  Coimty  Court  scale,  was  entitled 
to  have  the  costs  of  the  reference  and  award 
taxed  upon  the  High  Court  scale.  Moore  v. 
Watson  (36  L.  J.  C.P.  122;  L.  R.  2  C.P.  314) 
overruled.  Street  v.  Street,  69  L.  J.  Q.B.  574 ; 
[1900]  2  Q.B.  67;  82  L.  T.  648;  48  W.  R.  450 
— C.A. 

{cc)  Remitted  Action,  in.  See  County 
Court. 

(dd)  Sale  op  Goods  —  Sub-bale.  See 
Damages. 

{ee)  Security  for.    See  Practice. 

Limitbd  Company,  by.    Su  Company, 
col.  441. 

(/)  Separate  Estate  op  Married  Woman. 

See  HUSBAND  AND  WiFK. 


(gg)  Shorthand  Notes. 

Ooits  of  Shorthaiid-writar's  Kotei— Time  fDr 
AppUoation  for— Power  of  Oonrt  to  Tary  its  own 
CSier.}— The  ordinary  order  for  judgment  with 
costs  does  not  include  the  cost  of  a  transcript 
of  the  shorthand-writer's  notes.  Such  costs 
must  he  applied  for  at  the  hearing.    Where 


Digitized  by  LjOOQIC 


599 


COUNTY  COURT. 


600 


an  order  has  been  made  for  judgment  with 
costs,  and  that  order  has  been  drawn  up,  the 
Court  has  no  power  to  alter  its  decree  by  sub- 
sequently allowing  special  costs.  The  Turret 
Court,  84  L.  T.  831 ;  9  Asp.  M.C.  162— Jeune,  P. 


(hh)  SOLICITOB  AND  CUBin!,  BETWEEN. 

SoLicnoB. 


See 


(H)  Solicitob's  Lien  fob.    See  Soucitob. 
iij)  SoLiciTOB  Mobtgaoeb,  OF.    See  Mobt- 

GAGB« 

{kk)  Spegifig  Pebfobmance.    See  Specific 
Pebfobmanoe. 


{IJ)  Tbustees. 

Costi  of  Appearaaoe  of  Tnutoes  of  ¥^— Oon- 
itmetion  of  Will— Appeal.]— Although  it  is  the 
settled  practice  of  the  Court  that  trustees,  who 
have  been  served  with  notice  of  an  appeal  and 
appear  at  the  hearing,  are  entitled  to  their 
costs,  yet  the  Taxing  Master  in  taxing  such 
costs  should  have  regard  to  the  question  of  the 
probability  that  there  was  of  the  trustees  being 
called  upon  to  assist  the  Court  at  the  hearing. 
Carroll  v.  Graham,  74  L.  J.  Ch.  398;  [1905] 
1  Ch.  478 ;  92  L.  T.  66 ;  63  W.  R.  649— C.A. 

Per  Vaughan  Williams,  L.J.— Scmftfe,  that 
trustees  who  are  absolutely  neutral  and  do  not 
intend  to  take  any  part  at  the  hearing  ought 
not  to  appear  by  separate  coimsel  on  an  appeal. 

Trnrtae  —  Petitioii  —  SorTioe.]— Order  LXV. 
rule  27  (19),  as  to  a  tender  for  costs  on  the 
service  of  a  petition  does  not  apply  to  a  trustee 
whose  duty  it  is  to  appear  and  protect  the 
fimd  of  which  he  is  the  trustee,  and  which  is 
the  subject-matter  of  the  petition.  Lowe  v. 
Moore,  22  T.  L.  R.  640— Svdnfen  Eady,  J.  And 
see  Settlement. 


(mm)  Substituted  Sebvice. 

Specially  Indorsed  Writ— Fixed  Amoimt  of 
Costs.] — ^In  an  action  commenced  by  a  specially 
indorsed  writ  for  which  the  plaintiff  obtained 
an  order  for  substituted  service,  the  defendant 
within  four  days  of  the  service  paid  the  amount 
claimed  for  debt  and  costs,  and  subsequently 
obtained  an  order  for  taxation  of  the  plaintiff's 
costs  under  Order  III.  rule  7.  In  accordance 
with  what  was  the  invariable  practice  of  the 
Masters,  the  Master  who  taxed  the  bill  allowed 
the  fixed  sum  of  11,  for  the  costs  of  the  sub- 
stituted service  without  going  into  the  items 
in  the  hm :— Held,  that  the  Master  had  no 
power  to  do  this,  and  that  the  bill  must  be 
sent  back  for  taxation.  FUUau  v.  Cullen,  81 
L.  T.  402 ;  48  W.  R.  86— C.A. 

(nn)  Winding-up  Cases,  in.    See  Company. 


councillob. 

See  COBPOBATION. 


counsel. 

See  Babbistbb. 
?eei  ot.]—See  Costs— Taxation,  cols.  681-682. 

COUNTERCLAIM. 

See  Pbacticb. 
Costs  of.]— See  Costs,  cols.  679-680. 


COUNTY  COURT. 

1.  statutes,  e(X). 

2.  Jurisdiction,  600. 

3.  De^ty  Judge,  602. 

4.  Remitted  Action,  608. 

5.  Practice,  604. 

6.  Judgment,  607. 

7.  CosU,  607. 

8.  Executions,  610. 

9.  New  Trial,  613. 

10.  Appeal,  614. 

11.  Other  Matters,  616. 

1.  Statutes. 

63  &  64  Vict,  c.^7  is  ihe  County  Courts  (In- 
vestment)  Act,  1900. 

8  Edw.  7  c.  42  is  the  County  Courts  Act, 
1908. 

2.  JUBISDICTION. 


Absence  of  on  Tace  of  Prooeedingt— WaiT 
Intnflleiency  of  AAdayit.]- A  judgment  obtained 
by  a  plaintiff  in  an  action  in  a  County  Court 
against  a  defendant  residing  and  carrying  on 
business  outside  the  district  of  the  Court  being 
unsatisfied,  the  plaintiff  applied  for  and  obtained 
leave  to  issue  a  judgment  sununons  outside  the 
jurisdiction  upon  an  affidavit  which  did  not 
comply  with  Form  52a  of  the  Appendix  to  the 
County  Court  Bules,  1889,  as  prescribed  by 
Order  XXV.  rule  14a  of  those  Rules.  On  the 
hearing  of  the  summons  an  affidavit  made  by 
the  defendant  and  sent  by  him  to  the  Registrar 
of  the  Court  was  read.  An  order  of  oonmiit- 
ment  having  been  made,  the  defendant  applied 
for  a  writ  of  prohibition  to  restrain  the  County 
Court  Judge  and  the  plaintiff  from  further  pro- 
ceeding upon  the  order  :—Held,  that  a  statutory 
condition  precedent  to  the  jurisdiction  to  make 
the  order  was  wanting  on  the  face  of  the  pro- 
ceedings, which  the  defendant  could  not  waive, 
and  that  a  writ  of  prohibition  must  issue. 
Alderson  v.  Palliser,  70  L.  J.  K.B.  986;  [1901] 
2  K.B.  883 ;  86  L.  T.  210;  49  W.  R.  706— O.A. 

Jones  V.  James  (19  L.  J.  Q.B.  267),  Mouflet  v. 
Washburn  (64  L.  T.  16),  and  Moore  v.  Qamgee 
(69  L.  J.  Q.B.  606)  explained.    lb. 


Digitized  by  LjOOQIC 


601 


COUNTY   COURT. 


602 


Bankruptcy — Order  for  Arrest  of  Debtor  — 
Jnriidiotion  —  Certiorari.]  —  A  County  Court 
Judge  exercising  bankruptcy  jurisdiction  has 
all  the  powers  of  the  High  Court,  and  certiorari 
will  not  lie  to  bring  up  an  order  made  within 
such  jurisdiction  into  tbe  Queen's  Bench  Divi- 
sion. Skirmer  t.  Northallerton  County  Court 
Judge,  68  L.  J.  Q.B.  896;  [1899]  A.C.  489; 
80  L.  T.  814;  68  J.  P.  766;  6  Hansen,  274— 
H.L.  (E.)    Afiarming,  47  W.  R.  68— O.A. 

Judge  Exereiiing  Bankmptey  Jvriidie. 

tion — BemedT — CertiorarL]-yA  County  Court 
Judge  exercising  bankruptcy  jurisdiction  under 
the  Bankruptcy  Acts,  and  acting  within  that 
jurisdiction,  hM  all  the  powers  of  a  Judge  of 
the  High  Court  exercising  bis  jurisdiction,  and 
so  long  as  such  County  Court  Judge  is  exercis- 
ing bankruptcy  jurisdiction  the  remedy  by  which 
to  question  an  order  made  by  such  Judge  when 
exerclBing  such  jurisdiction,  if  such  order  re- 
quires alteration  or  amendment,  is  by  applica- 
tion to  the  Judge  himself,  sitting  in  bankruptcy, 
and  not  by  certiorari  to  bring  up  the  order  into 
the  Queen's  Bench  Division.  Beg,  v.  Northaller- 
ton County  CouH  Judge,  68  L.  J.  Q.B.  24 ;  [1898] 
2  Q.B.  680;  79  L.  T.  327 ;  47  W.  R.  68— C. A. 

Detinue— Judgment — Order  for  Delivery  of 
Spedilo  Chattel— Warrant  of  Delivery— Wilful 
Disobedience  to  Order— Jurisdiction  to  Commit.] 
— A  County  Court  Judge  has  jurisdiction  under 
the  Judicature  Act,  1873,  s.  89,  and  the  County 
Court  Rules,  1908,  Order  XXV.  rule  67,  to 
make  an  order  of  oonmiittal  against  a  defen- 
dant for  wilful  disobedience  to  an  order  for  the 
delivery  of  a  specific  chattel,  notwithstanding 
that  a  warrant  of  delivery  containing  a  direc- 
tion to  the  bailiff  to  distrain  aU  the  lands  and 
chattels  of  the  defendant  within  the  district  of 
the  County  Court  had  been  issued  to  enforce 
the  order,  but  had  remained  unexecuted. 
Hymas  v.  Ogden,  74  L.  J.  K.B.  101 ;  [1906] 
1  K.B.  246  ;  91  L.  T.  832  ;  63  W.  R.  209 ; 
21  T.  L.  R.  86— C.A. 


at  of  Talae  of  Chattel— Condition 
Precedent  to  Order  for  Deliyeiy.]  —  It  is  not 
now  necessary,  by  reason  of  Order  XLVm. 
rule  1  of  the  Rules  of  the  Supreme  Court,  1883, 
for  the  value  of  a  chattel  to  be  first  assessed, 
as  a  condition  precedent  to  the  making  of  an 
order  by  a  County  Court  Judge  for  the  delivery 
of  a  specific  chattel.    lb. 

Equitable— Foreclosore  Action— Amount  Ori- 
ginally Advanced  over  6002.— Amount  Actually 
Due  when  Action  Brought  under  600Z. — Transfer 
to  Chaneery  Division— Betransfer.] — On  a  motion 
for  an  order  retransferring  to  the  Coimty  Court 
of  Durham  an  action  oonmienced  in  that  Court 
for  payment  of  the  amount  due  on  a  mortgage 
of  freehold  property  and  in  de&kult  foreclosure 
and  possession  of  the  property,  it  appeared  that, 
although  the  mortgage  debt  of  6762.  had  by 
various  payments  been  reduced  to  4612.  before 
action  brought,  the  County  Court  Judge  was  of 
opinion  that,  as  the  amount  of  the  advance  had 
exceeded  6002.,  the  matter  was  beyond  the 
jurisdiction  of  the  County  Court,  and  ordered 
the  action  to  be  transferred  to  the  Chancery 
Division  of  the  High  Court  of  Justice : — Held, 
that  by  virtue  of  section  67  (3)  and  section  68  of 
the  County  Courts  Act,  1888,  the  action  might 
be  retransferred  to  the  County  Coxirt  of  Durham. 


ShAelds,  Whitley,  dc,  Building  Society  v. 
Bichards,  84  L.  T.  687— Cozens-Hardy,  J. 

Specific  Performance — Sale  of  Equity  of 

Bedempticn— Talue  of  Property  more  than  6002. 
— **  Purchase-lloney."] — By  a  contract  of  sale 
the  purchaser  agreed  to  purchase  for  a  sum  of 
762.  certain  property  subject  to  a  mortgage. 
The  total  value  of  the  property,  apart  from  the 
mortgage,  was  1,6002.  In  an  action  brought  in 
the  County  Court  for  specific  performance : — 
Held,  that  the  subject  of  the  purchase  was  the 
equity  of  redemption  of  the  property  for  the 
agreed  sum  of  762.,  which  must  be  taken  to  be 
the  "  purchase-money  "  within  the  meaning  of 
section  67,  sub-section  4  of  the  Coirnty  Courts 
Act,  1888,  and  that  the  County  Court  had  there- 
fore jurisdiction  to  try  the  action.  Bex  v.  Bir- 
mingham County  Court  Judge,  73  L.  J.  K.B. 
844  ;  [1904]  1  K.B.  827;  90  L.  T.  614;  62 
W.  R.  624 ;  20  T.  L.  R.  311— D. 

Injunction  to  Bestrain  Breach  of  Agreement — 
Ho  Claim  for  Damage*— Liquidated  Damages 
within  Limits  of  Jurisdiction.]— A  County  Court 
has  jurisdiction  to  grant  an  injunction  to  re- 
strain the  breach  of  an  agreement,  notwith- 
standing that  no  damages  are  claimed  in  the 
action,  provided  the  damages  which  might  be 
recovered  under  the  agreement  are  fixed  by  the 
agreement  at  a  sum  within  the  jurisdiction  of 
the  Court.  SttZe*  v.  Ecclestone,  72  L.  J.  K.B. 
266;  [1903]  1  K.B.  644;  88  L.T.294;  61  W.  R. 
411— D. 

Interpleader— Service  oat  of  the  Jurisdiction.] 
— The  County  Court  has  no  jurisdiction  to  pro- 
nounce a  decree  upon  an  interpleader  process, 
the  service  of  which  has  been  efiected  out  of 
the  jurisdiction.  Spence  v.  Parkes,  [1900]  2 
Ir.  R.  619— Q.B.  D. 

Land^Titlc  to  Incidentally  Coming  in  Ques- 
tion—Bemitting  Action  to  County  Court— ^fect 
of  Order.]  —  Semble,  where  an  action  in  the 
High  Court  for  money  had  and  received  has 
been  remitted  to  the  County  Court,  and  when  in 
the  County  Court  it  is  ascertained  that  the  title 
to  land  will  incidentally  come  in  question,  the 
County  Court  Judge  has  no  jurisdiction  to 
entertain  the  action  in  the  absence  of  a 
written  consent  of  the  parties  or  their  solici- 
tors. Toon  V.  Stanbury-Eardley,  22  T.  L.  R. 
636— D. 

Trade  Xark— Betention  on  Begister— Injunc- 
tion to  Bestrain  Infringement.] — A  County  Court 
has  no  jurisdiction  to  entertain  an  action  for  in- 
fringement of  a  registered  trade  mark.  Bow  v. 
Hart,  74  L.  J.  K.B.  341 ;  [1906]  1  K.B.  692 ;  92 
L.  T.  181 ;  63  W.  R.  372 ;  21  T.  L.  R.  261— C.A. 

A  trade  mark,  however,  is  not  a  '*  franchise  " 
within  the  meaning  of  section  66  of  the  County 
Courts  Act,  1888.    lb. 

3.  Deputy  Judge. 

Appointment  of  Several  Deputies  to  Act  in 
Particular  Courts  —  Talidity  of  Appointment.] 
— ^A  County  Court  Judge,  being  Judge  of 
several  Courts,  has  power,  under  section  18 
of  the  County  Courts  Act,  1888,  to  appoint 
a  deputy  to  act  in  some  of  those  Courts.  It 
is  not  necessary  that  a  deputy  appointed  by 
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a  County  Court  Judge  should  be  appointed  to 
act  in  all  the  Courts  of  which  he  is  Judge.  Bex 
V.  Lloyd,  75  L.  J.  K.B.  406 ;  [1906]  1  K.B.  662 ; 
94  L.  T.  498 ;  54  W.  R.  464;  22  T.  L.  R.  890— 
C.A. 

4.  Rbmittbd  Action. 


Aotion  bnraglit  in  High  Ooort  for  Sua  ez- 
ootwiing  1002.— Amendment  of  Writ  bj  Subiti- 
tating  8am  under  1002.— Jviidiotion  to  Bemit 
Action  to  County  Ooort  finr  Trial.]— Where  in 
an  action  brought  in  the  High  Court  for  a  sum 
exceeding  1002.  an  amendment  of  the  writ  is 
allowed,  by  which,  in  substitution  for  the 
amount  originally  indorsed,  a  sum  not  exceed- 
ing 1002.  is  claimed,  the  Court  has  jurisdiction 
under  section  65  of  the  County  Courts  Act, 
1888,  to  remit  the  action  to  the  Coimty  Court 
for  trial.  Sneade  v.  Wotherton  Barytes  and 
Lead  Mining  Co.,  73  L.  J.  K.B.  170;  [1904] 
1  K.B.  296 ;  90  L.  T.  63 ;  62  W.  R.  226 ;  20 
T.  L.  R.  183— C.A. 

Claim  on  Writ  Bednoed  to  1002.  by  Abandon- 
ment— Jnxiidiction  of  County  Conrt  Judge  to  Try 
Action— Prohibition.] — There  is  no  junsdiction 
under  section  66  of  the  County  Courts  Act,  1888, 
to  remit  an  action,  commenced  in  the  High 
Court,  for  trial  in  the  County  Court,  in  which 
more  than  1002.  is  claimed,  upon  abandonment 
by  the  plaintiff,  otherwise  than  by  consent,  of 
the  excess.  But  where  the  plaintiff  has  aban- 
doned the  claim  on  his  writ  reducing  it  to  1002., 
and  the  Master  at  chambers  has  remitted  the 
action  for  trial,  and  the  defendant  has  allowed 
the  time  for  appealing  against  the  order  to 
expire,  it  is  not  an  excess  of  jurisdiction  on  the 
part  of  the  County  Court  Judge  to  try  the 
action,  notwithstanding  the  defendants*  objec- 
tion that  the  Master's  order  was  made  without 
jurisdiction ;  nor  can  the  defendant  afterwards 
raise  the  point  by  prohibition,  for  the  County 
Court  Judge  ought  not,  in  cases  of  remitted 
actions,  to  be  called  upon  to  try  preliminary 
questions  as  to  whether  he  should  or  should 
not  obey  an  order  against  which  there  has  not 
only  been  no  appeal,  but  the  time  for  appealing  I 
has  expired.  Dierken  v.  Philpot,  70  L.  J.  K.B. 
676;  [1901]  2  K.  B.380;  86  L.T.246;  49  W.R.  ' 
703— D. 

Liquidated  Claim— Power  to  Amend— Claim 
for  Unliquidated  Damages.]— An  action  com- 
menced in  the  High  Court  by  a  specially 
indorsed  writ  to  recover  a  liquidated  sum  less 
than  602.  was  remitted  to  a  County  Court 
under  section  66  of  the  County  Courts  Act, 
1888  '.—Held,  that  the  County  Court  Judge  had 
power  under  section  87  to  amend  the  claim  by 
converting  it  into  a  claim  for  unliquidated 
damages,  although  the  action,  if  originally 
brought  to  recover  unliquidated  damages,  could 
not  have  been  remitted.  Spencer  v.  Forater,  74 
L.  J.  K.B.  288;  [1906]  1  K.B.  434;  92  L.  T. 
163 ;  21  T.  L.  R.  224^D. 

Tniitee  in  Bankruptcy— Becuiity  for  Costs.]— 
Where  an  action  of  contract  brought  in  the 
High  Court  has  been  ordered  to  be  tried  in/a 
County  Court  under  section  65  of  the  County 
Courts  Act,  1888,  and  subsequently,  upon  the 
bankruptcy  of  the  plaintiff,  but  prior  to  the 
writ  and  order  remitting  the  action  having  been 
lodged  with  the  Registrar  of  the  County  Court, 


the  trustee  of  the  bankrupt's  estate  is  added 
as  a  plaintiff  by  the  High  Court,  the  County 
Court  Judge  has  no  jurisidiotion  under  section 
94  of  the  Act  to  order  the  trustee  to  give 
security  for  costs  of  the  action.  Hemming  v. 
Dames,  &1  L.  J.  Q.B.458;  [1898]  1  Q.B.660; 
78  L.  T.  500;  6  Manson,  73— D. 

Coitt— Payment  into  Court  of  Part  of  Claim — 
Judgment  for  Defendant  in  County  Court  for 
Balance— Bight  of  Defendant  to  Cotti — Scale 
of  Toation] — ^The  plaintiffs  brou^t  an  action 
in  the  High  Court  to  recover  712.  5s.  lOd.  for 
goods  sold  and  delivered.  By  an  order  made 
under  Order  XTV.  leave  was  given  to  the 
defendants  to  defend  the  action  on  paying  into 
Court  232.  18«.  lOi.  within  seven  days,  other- 
wise  final  judgment  for  the  plaintiffs  for  that 
amount  and  costs,  with  liberty  to  defend  as  to 
the  residue  of  the  claim,  ana  it  was  directed 
that  the  action  should  be  tried  in  the  County 
Court.  The  defendants  duly  paid  into  Court 
the  simi  specified  in  the  order,  and  gave  the 
plaintiffs  notice  that  they  consented  to  judg- 
ment for  that  amoirnt,  and  the  action  was 
entered  for  trial  in  the  County  Court.  The 
County  Court  Judge  gave  judgment  for  the 
defendants,  but  directed  that  the  plaintiffs 
should  have  the  sum  in  Court  and  costs  thereon 
down  to  the  date  of  payment  into  Court,  the 
defendants  to  have  costs  after  that  date.  The 
plaintiffs*  costs  were  duly  paid  by  the  defend- 
ants. The  Judge,  on  a  review  of  taxation, 
directed  that  the  defendants*  costs  must  be 
taxed  on  the  scale  which  applies  where  the  sum 
claimed  does  not  exceed  502. :  —  Heldf  that, 
assuming  the  defendants  were  entitled  to  costs, 
their  costs  should  be  taxed  on  the  scale  which 
applies  where  the  amount  claimed  exceeds  502. 
Held  also,  that  the  defendants,  having  suc- 
ceeded since  the  date  of  the  payment  into 
Court,  where  entitled  to  the  costs  awarded  them 
since  that  date,  notwithstanding  that  the  pro- 
ceedings constituted  one  action  in  which  the 
plaintiffs  had  recovered  judgment  for  the 
amount  paid  into  Court.  Aston  Tube  Works, 
Lim,  V.  Dumbell,  73  L.  J.  K.B.  208;  [19041 
1  K.B.  535;  90  L.  T.  315;  52  W.  R.  444;  20 
T.  L.  R.  165— D. 

White  V.  Headland's  Patent  Electric  Storage 
Battery  Co.  (68  L.  J.  Q.B.  354;  [1899]  1  Q.B. 
507)  applied.  Dicta  in  Wright  v.  Bulh  (69  L.  J. 
Q.B.  829;  [1900]  2  Q.B.  124)  dissented  from. 
lb. 


Costs  of}— See  Costs,  infra. 


5.  Pbactioe. 

Sommoni — Order  for  Service  out  of  Jiirii- 
dictlon— Breach  of  Cmtract— Defendant  Domi- 
ciled or  Ordinarily  Besident  in  Sootland— 
Pr^bition.1 — Where  service  of  a  summons  out 
of  the  jurisdiction  on  a  defendant  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland  has 
been  ordered  by  a  Countv  Court  Judge  in  spite 
of  the  provisions  of  Order  VII.  rule  41  {e)  of 
the  County  Court  Rules,  the  High  Court  may 
order  a  writ  of  prohibition  to  issue  prohibiting 
further  proceeduigs,  notwithstanding  that  rule 
49  of  the  above  Order  provides  an  alternative 
remedy  by  application  to    the  County  Court 
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Judge.  Channel  Coaling  Co,  v.  Bo$8,  76  L.  J. 
K.B.  146;  [1907]  1  K.B.  146;  96  L.  T.  728— D. 

SfeeUtl  Defenee  —  SUtnta  of  LimiUtioiii— 
Votioe.] — ^The  general  direction  contained  in 
Order  X.  rule  14a  of  the  County  Court  Rules, 
1889,  as  to  notice  of  the  defence  of  any  Statute 
of  Limitations,  supersedes  the  specific  direction 
of  rule  18a  of  the  same  Order  that  notice  of 
any  statutory  defence,  or  defence  of  which  the 
defendant  is  required  to  give  notice,  must  set 
out  the  year,  date,  and  section  of  the  statute. 
Accordingly  a  notice,  following  form  96a,  that 
the  claim  of  the  plaintiff  is  harred  by  a  Statute 
of  Limitation,  is  good,  notwithstanding  that  it 
does  not  set  forth  the  statute  and  the  diate  from 
which  it  began  to  run.  Eaton  v.  Tapley^  68  L.  J. 
Q.B.  638;  [1899]  1  Q.B.  968;  80  L.  T.  797; 
47  W.  R.  463— D. 

earning  Act.]— By  Order  X.  rule  18  of 

the  Coimty  Court  Rules,  where  a  defendant 
relies  on  a  statutory  defence  he  shall  in  his 
statement  set  forth  the  year,  chapter,  and 
section  of  the  statute  in  the  short  title,  and 
the  particular  matter  on  which  he  relies,  *'  or 
otherwise  sufficiently  indicate  the  nature  of 
the  defence  on  which  he  relies.'*  In  an  action 
the  defendant  pleaded  that  the  action  was 
"null  and  void,  and  the  defendant  relies  on 
section  18  of  the  Gaming  Act,  1846.*'  As  a 
matter  of  fact  he  should  have  pleaded  the 
Gaming  Act,  1892  i—Held,  that  there  had  been 
a  sufficient  indication  of  the  defence  within 
the  rule.  Benton  v.  King,  93  L.  T.  10;  21 
T.  L.  R.  677— D. 

Statatory  Defence  —  Chuning  Transaction  — 
Agreement  to  "^thdraw  Defence — Talidity.]— 
In  an  action  in  a  County  Court  on  a  cheque 
given  for  bets  lost  by  the  defendant  to  the 
plaintiff  the  defendant  gave  notice  of  a  defence 
under  the  Gaming  Acts.  Before  the  hearing 
the  parties  entered  into  "  terms  of  settlement," 
whereby  the  defendant  agreed  to  give  to  the 
plaintiff  two  bills  payable  at  a  future  date,  and 
the  hearing  of  the  action  was  adjourned ;  and 
the  defendant  also  agreed  to  withdraw  his  plea 
of  the  Gaming  Act,  and  not  to  set  up  such  plea 
in  respect  of  either  of  the  two  bills.  The 
defendant  accordingly  withdrew  the  notice  of 
defence.  He  did  not  ^y  the  first  bill,  and  he 
gave  notice  withdrawmg  his  notice  of  with- 
drawal of  the  defence.  At  the  adjourned  hear- 
ing the  County  Court  Judge  gave  judgment  for 
the  plaintiff  for  the  amount  of  the  cheque  upon 
the  ground  that  the  defendant  could  not,  by 
reason  of  the  agreement,  avail  himself  of  the 
statutory  defence  :—fl«W,  that  the  agreement 
not  to  set  up  the  statutory  defence  was  invalid, 
and  as  the  defendant  had  withdrawn  his  notice 
of  withdrawal  of  that  defence,  the  defence  was 
before  the  Court,  and  the  County  Court  Judge 
ought  to  have  given  effect  to  it.  Cooper  v. 
WUlis,  22  T.  L.  R.  682— D. 

Qmming  Act.] — The  defence  to  an  action 

for  commission,  brought  in  the  County  Court, 
that  the  agreement  sued  upon  is  void  under 
section  1  of  the  Gkiming  Act,  1892,  is  a  **  statu- 
tory defence,"  and  the  defendant  is  not  there- 
fore entitled  to  rely  upon  it  unless  he  has  given 
notice  of  his  intention  to  do  so  in  accordiEince 
with  Order  X.  rules  10  and  18a  of  the  County 
Court  Rules,  1889.     WiUis  v.  Lovick,  70  L.  J. 


K.B.  666;  [1901]  2  K.B.  196 ;  84  L.  T.  713 ;  49 
W.  R.  640-D. 

Sale  of  Cbodt— Statute  of  Traodi.]- In  an 

action  of  contract  the  defence  that  there  is  no 
memorandum  in  writing  to  satisfy  section  4  of 
the  Sale  of  Goods  Act,  1893,  is  a  "statutory 
defence,"  and  the  defendant  is  not  therefore 
entitled  to  rely  upon  it  unless  he  has  filed  a 
notice  of  his  intention  to  do  so  in  accordance 
with  Order  X.  rules  10  and  18a  of  the  County 
Court  Rules,  1889.  Brutton  v.  Branson,  67 
L.  J.  Q.B.  827;  [1898]  2  Q.B.  219;  79  L.  T. 
247— D. 

SeUdtor'f  BiU  of  Oofti— Vo  Signed  BiU.] 

— The  defence  to  an  action  brought  by  a  solicitor 

'  to  recover  a  bill  of  costs,  that  the  solicitor  had 
not  delivered  a  signed  bill  of  costs  one  month 
before  action  brought,  as  required  by  section  37 
of  the  Solicitors  Act,  1843,  is  a  statutory  defence 
within  the  meaning  of  Oi^er  X.  rules  10  and  18 
of  the  County  Court  Rules,  1889;  and  when 
the  action  is  brought  in  a  County  Court  notice 
of   such  defence   ought  to  be   given  in  pur- 

,  suance  of  those  rules.  Lewis  v.  Burrell^  77 
L.  T.  626— D. 

Judgment  Sommont  —  Application  ftr  Leaye 
to  Iisoe— Content!  of  AAdayit— Oironmstancei 
Shewing  Xeans  to  Pay.] — ^The  affidavit  upon 
which  an  application  is  made  under  Order  XXV. 
rule  14a  of  the  County  Court  Rules,  1889,  for 
leave  to  issue  a  judgment  summons  against  a 
judgment  debtor,  who  is  a  master  and  does  not 
dwell  or  carry  on  business  within  the  district 
of  the  Court  in  which  the  judgment  was 
obtained,  does  not  comply  with  the  require- 
ments  of  the  rule  and  the  form  in  the  appendix 
to  the  rules  if  it  merely  states  that  the  judg- 
ment debtor  Uves  at  a  specified  house  apparently 
of  a  specified  yearly  rent  or  value,  and  that  he 
carries  on  a  specified  business.  The  affidavit 
must  state  circumstances  shewing  that  the 
judgment  debtor  has  means  to  pay.  Molniosh 
V.  Simkins,  70  L.  J.  K.B.  268;  [1901]  1  K.B. 
487;  84  L.  T.  21 ;  49  W.  R.  241— C.A. 

Per  RoMBB,  L.J.  —  The  affidavit  may  be 
sufficient,  although  the  deponent  is  unable  to 
state  whether  the  judgment  debtor  has  children 
or  is  married.  But  in  that  case  the  County 
Court  Judge  ought  to  infer  that  the  judgment 
debtor  probably  has  a  family  to  support.    lb. 

Payment  of  Money  into  Ooort  with  Denial  of 
Liability— Terdiot  for  Amonnt  Paid  in— <3of  ts  of 
Issnei  on  which  Defendant  Ftdls.]— Where  the 
defendcmt  in  an  action  in  the  County  Court 
pays  money  into  Court  with  a  denial  of  liability, 
and  the  plaintiff  recovers  no  more  than  the 
amount  paid  in,  the  defendant  is  entitled  to  the 
general  costs  of  the  action,  but  the  County 
Court  Judge  has  a  discretionary  power  to  allow 
the  plaintiff  the  costs  of  any  issues  upon  which 
he  may  have  succeeded.  Dunnv.  South  Eastern 
and  Chatham  Bailway,  72  L.  J.  127;  [1903] 
1  K.B.  368;  88  L.  T. 60;  61  W.  R.  27— D. 

Bight  to  Beply.]— In  the  Coimty  Court,  as 
in  the  High  Court,  the  rule  is  that  when  the 
defendant  has  caUed  evidence  the  plaintiff  has 
an  absolute  right  of  general  reply.  Clack  v. 
Clack,  75  L.  J.  K.B.  274;  [1906]  1  K.B.  483; 
94  L.  T.  616;  64  W.  R.  376;  22  T.  L.  R. 
313— D. 
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6.  Judgment. 


Oroti-}iid9]nent8--8fttiifiMti<m— 4«pftrata  Ae- 
tions— Payment  into  Court— Solieitor'f  Hon.] 
— Where  cross-judgments  for  difierent  amounts 
have  been  recovered  in  the  County  Court,  sec- 
tion 150  of  the  County  Courts  Act,  1888,  applies 
to  prevent  the  party  who  has  recovered  judg- 
ment for  the  larger  amount  from  enforcing  pay- 
ment of  more  than  the  balance  remaining  after 
deduction  of  the  smaller  amount,  notwithstand- 
ing that — first,  the  cross-judgments  have  been 
recovered  in  two  distinct  actions  and  not  in  the 
same  action ;  secondly,  the  larger  sum  has  been 
paid  into  Court  by  the  opposite  party;  and 
thirdly,  the  solicitor  of  the  party  who  has  re- 
covered the  larger  amount  has  a  lien  thereon 
for  costs.  Ward  v.  Haddrill,  73  L.  J.  K.B. 
277 ;  [1904]  1  K.B.  399 ;  90  L.  T.  282 ;  52  W.  R. 
398— D. 

Judgment  Jnmmmu  —  Judgment  against 
Several  Jointly— Sendee  on  one  Defendant 
only— Committal  Order  in  Foree  against  that 
Defendant  —  Jnriidiction  to  Issoe  Jadgment 
Summons  against  another  Defendant.] — Where 
judgment  hets  been  recovered  in  the  County 
Court  against  several  defendants  jointly  and  a 
judgment  sunmions  has  issued  against  them  in 
respect  of  the  unpaid  balance  of  the  debt,  but 
has  been  served  upon  one  only,  and  a  com- 
mittal order  has  been  made  against  that  one,  to 
which  there  has  been  no  return,  the  Judge  has 
jurisdiction  to  allow  a  judgment  summons  to 
issue  against  another  defendant,  but  it  is  in  his 
discretion  whether  it  ought  to  issue.  Bex  v. 
Birmingham  County  Court  Judge,  71  L.  J.  K.B. 
881;  [1902]  2  K.B.  283;  87  L.  T.  296;  61 
W.  R.  75— D. 


7.  Costs. 

Hothing  Beoovered  by  Plaintiff— Jnriidietion 
to  Order  Defendant  to  Pay  Plaintiff  f  Costi.]—- 
A  County  Court  Judge  has  no  jurisdiction  under 
section  113  of  the  County  Courts  Act,  1888.  to 
order  a  successful  defendant  to  pay  the  plaintiff's 
costs.  Andrew  v.  Grove,  71  L.  J.  K.B.  439; 
[1902]  1  K.B.  625;  86  L.  T.  720;  60  W.  R. 
624— D. 

Depriying  Sacoeesfiil  Defendant  of  Ootte — 
Diieretion.] — A  County  Court  Judge  has  no 
jurisdiction  to  deprive  a  successful  defendant 
of  costs  merely  on  the  groimd  that  he  has  suc- 
ceeded on  the  defence  of  the  Statute  of  Limita- 
tions. Elms  V.  Hedges,  95  L.  T.  145 ;  22  T.  L.  R. 
676— D. 

Power  to  Award  Costi  against  Defendant— 
Abfenee  of  Jorisdietion— Caose  Stmek  Oat.]— 
Where  an  action  conmienced  in  a  County  Court 
is  struck  out  for  want  of  jurbdiction,  the 
County  Court  Judge  has  power  under  the 
County  Courts  Act,  1888,  to  award  costs 
against  the  defendant.  Watson  v.  Petts  (No,  2), 
68  L.  J.  Q.B.  249;  [1899]  1  Q.B.  430;  80  L.  T. 
21— D. 

Action  Founded  on  Tort— Detinue — Talne  of 
Qoodi  Let!   than   lOZ.— Beoovery  of  Qoodi  in 

Specie.]— The  plaintiff  in  an  action  of  detinue 
recovered  judgment  for  the  return  of  the  goods 


claimed  or  61.  10s,,  their  value ;  and  the  goods 
were  returned  to  him : — Held,  that  section  116, 
sub-section  2  of  the  County  Courts  Act,  1888, 
did  not  apply,  and  the  plaintiff  was  entitled  to 
costs.  Trotter  v.  Windham,  23  T.  L.  R.  676 
— C.A. 

Action  Commenced  in  High  Court — Jadgment 
for  Part  of  Claim  under  Order  XIV.— Action 
Remitted  as  to  Besidue  to  County  Court  — 
Judgment  for  Besidue  in  County  Court— Scale 
Applicable  to  Taxation  of  Costs .]-^In  an  action 
of  contract  commenced  in  the  High  Court  the 
plaintiff  obtained  leave  to  sign  final  judgment 
under  Order  XIV.  for  a  sum  of  27Z.  and  costs, 
and  the  defendant  obtained  leave  to  defend  as 
to  the  residue  of  the  plaintiff's  claim,  amount- 
ing to  21,  Os,  6d.,  the  action  being  remitted  to 
the  County  Court.  The  defendant  paid  the  27/. 
and  costs  under  the  judgment,  and  the  plaintiff 
subsequently  entered  the  claim  for  2Z.  Os.  6d.  in 
the  County  Court  and  recovered  judgment  for 
that  amount : — Held,  that  the  action  remitted  to 
the  County  Court  was  an  action  for  21,  Os,  6d,, 
that  the  plaintiff  had  only  recovered  that  sum 
in  the  Coimty  Court,  and  that  consequently  his 
costs  in  the  County  Court  must  be  taxed  upon 
the  scale  applicable  where  the  amount  recovered 
is  between  21,  and  51.,  and  not  upon  the  scale 
applicable  to  amounts  between  201.  and  501, 
Keeble  v.  Bennett  (63  L.  J.  Q.B.  694 ;  [1894] 
2  Q.B.  329)  distinguished.  Bailey  v.  Watson, 
67  L.  J.  Q.B.  802;  [1898]  2  Q.B.  270;  78  L.  T. 
720— D. 

Remitted  Action— Discretion  of  Judge.]— 
Where  an  action  has  been  remitted  from  the 
High  Court  to  the  County  Court  under  section 
66  of  the  County  Courts  Act,  1888,  the  County 
Court  Judge  has,  under  section  113,  and  not- 
withstanding section  65  of  the  Act,  a  full  dis- 
cretion as  to  the  costs.  Dicta  in  Aston  Tube 
Works  V.  DumbeU  m  L.  J.  K.B.  208 ;  [1904] 

1  K.B.  635)  approved.  Dicta  in  Wright  v.  Bull 
(69  L.  J.  Q.B.  529;  [1900]  2  Q.B.  124)  dis- 
approved. EveraU  v.  Brown,  76  L.  J.  K.B. 
960;  [1906]2K.B.884;96L.T.231;22T.L.R. 
767— C.A. 

Judgment  under  Order  ZIY.  as  to  Part  of 
Claim— Action  remitted  to  County  Court  as  to 
Besidue— Scale  Applicable  to  Taxation  of  Costs 
in  County  Court.}--In  an  action  of  contract  to 
recover  73Z.  8s,  dd.  the  plaintiff  upon  an  ap- 
plication  under  Order  XTV.  obtained  leave  to 
enter  final  judgment  for  63Z.  8s,  3(2.,  and  the 
action  as  to  the  balance  of  202.  was  remitted 
to  the  County  Court.  In  the  County  Court  the 
plaintiff  recovered  judgment  for  20Z.,  the  balance 
of  his  claim : — Held,  that  the  plaintiff  had  re- 
covered in  the  action  a  sum  exceeding  501,,  and 
therefore  was  entitled  to  have  his  costs  of  the 
proceedings  in  the  County  Court  taxed  upon 
Scale  C,  applicable  where  the  amount  recovered 
exceeds  501,,  and  not  upon  Scale  A,  which 
applies  only  where  the  amount  recovered  does 
not  exceed  201.  Keeble  v.  Bennett  (63  L.  J.  Q.B. 
694 ;  [1894]  2  Q.B.  329)  approved  and  followed. 
Bailey  v.   Watson  (67  L.  J.  Q.B,  802;   [1898] 

2  Q.B.  270)  overruled.  WliiU  v.  Headland's 
Patent  Electric  Storage  Battery  Co.,  68  L.  J. 
Q.B.  364;  [1899]  1  Q.B.  607;  80  L.  T.  442; 
47  W.  R.  273— C.A. 

Payment   into   Court— Hothing   Paid   in   for 
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Ootto— Seeovery  of  Exact  Amovnt  Paid  in— 
Order  on  Plaintiif  to  Pay  Defendanti'  Ootts 
Snbsoqnent  to  Payment  in— Diioretion  of  Jndffe.] 
— ^In  an  action  in  the  County  Court  the  defen- 
dants paid  a  sum  of  money  into  Court  in  satis- 
faction of  the  claim,  with  a  denial  of  liability, 
but  paid  in  nothing  in  respect  of  costs.  The 
Judge  found  that  the  plaintiff  was  entitled  only 
to  the  sum  paid  in,  and  accordingly  gave  judg- 
ment for  the  defendants,  giving  the  plaintiff 
the  costs  up  to  the  time  of  payment  in,  and  the 
subsequent  costs  to  the  defendants : — Held^ 
that  the  Judge  had  discretion  to  make  the  order 
under  section  113  of  the  County  Courts  Act, 
1888,  and  Order  IX.  rule  12,  sub-rule  4  of  the 
County  Court  Rules,  1903  and  1904,  the  costs 
in  these  circumstances  not  being  "  herein  other- 
wise provided  for"  within  the  meaning  of 
section  113.  Sykes  v.  Wesleyan  and  Qeneral 
Assurance  Society,  76  L.  J.  K.B.  626 ;  96  L.  T. 
78a— D. 

Sneootsfnl  Defendant — Oosts  before  Bate 

of  Payment  in— Diioretion  of  Jndge.]— In  an 
action  remitted  to  the  Coirnty  Court  where  the 
defendant  paid  a  simi  of  money  into  Court,  and 
the  plaintiff  recovered  no  further  sum, — Heldt 
that  the  defendant's  costs  in  the  High  Court 
prior  to  the  date  of  the  payment  into  Court, 
being  a  matter  not  otherwise  provided  for  in 
the  Act,  are  in  the  discretion  of  the  Judge 
under  section  113  of  the  County  Courts  Act, 
1888.  Bennett  v.  Drake,  97  L.  T.  182;  23 
T.  L.  R.  633— D. 

Connsel's  Feet— AppUcation  for  Oertifieata  not 
made  at  Trial— Bight  to  make  Application  under 
"  liberty  to  apply.^']— Order  LIU.  rule  7  of  the 
County  Court  Rules,  1903,  provides  that  the 
application  for  the  allowance  by  the  Judge  of 
certain  items  of  costs  therein  specified,  including 
amongst  others  counsel's  fees  in  certain  oases, 
shall  be  made  "at  or  immediately  after  the 
trial  or  hearing ;  and  if  not  so  made  shall  not 
afterwards  be  entertained,  unless  the  Judge  for 
good  cause  otherwise  orders  " : — Held,  that  the 
mere  neglect  or  omission  to  ask  for  the  allow- 
ance of  these  costs  at  or  immediately  after  the 
trial  is  not  "  good  cause  "  within  the  meaning 
of  the  rule ;  and  if  the  successful  party  merely 
through  forgetfulness  omits  to  ask  for  such 
oosts  at  the  time,  the  Judge  has  no  jurisdiction 
afterwards  to  entertain  an  application  for  the 
allowance  of  such  costs.  Held,  further,  that 
there  is  no  power  to  make  a  subsequent  applica- 
tion for  the  allowance  of  such  costs  under  a 
general  liberty  to  apply  given  to  the  parties  at 
the  time  of  the  tnal.  Morley  v.  Bevington, 
93  L.  T.  768 ;  22  T.  L.  R.  2a-D. 

▼arying  Order  as  to  Oocts— Appeal  or  Pro- 
hibition.]— On  December  9  an  order  was  made 
by  a  County  Court  Judge  giving  Judgment  for 
the  defendcmts  with  costs.  On  December  22, 
upon  the  application  of  the  plaintiff,  he  re- 
viewed his  decision  and  made  an  order  for  no 
costs.  The  defendants  appealed: — Held,  that 
he  had  no  power  to  review  the  former  decision. 
Held  further,  that,  although  the  defendants 
might  have  applied  for  a  prohibition,  it  did  not 
preclude  them  from  bringing  the  case  before 
the  Court  by  way  of  appeal.  Dictum  of 
Geovb,  J.,  in  Barker  v.  Palmer  (8  Q.B.  D.  9) 
followed.  Sweetlandv.  Turkish  Cigarette  Co., 
80  L.  T.  472;  47  W.  R.  511— D. 
VOL.  I. 


Taxation— Costs  of  Snoocf  sfnl  Local  Authority 
— Costs  to  be  Taxed  as  between  Solicitor  and 
Client.]— The  costs  which  a  successful  local 
authority  in  an  action  in  a  County  Court  is 
entitled  to  under  section  1  of  the  Public 
Authorities  Protection  Act,  1893,  must  be  taxed 
according  to  the  scale  in  the  County  Courts 
applicable  in  a  taxation  between  solicitor  and 
client;  and  section  118  of  the  County  Courts 
Act,  1888,  is  not,  for  this  purpose,  repealed  by 
section  2  of  the  Public  Authorities  Protection 
Act,  1893.  Tory  v.  Dorchester  Corporation,  76 
L.  J.  K.B.  273;  [1907]  1  K.B.  393;  96  L.  T. 
121 ;  71  J.  P.  88 ;  6  L.  G.  R.  132— D. 

Order  for  Costs— Action  on  Order  in  the  Hiffh 
Court.] — An  action  cannot  be  maintained  in  tne 
High  Court  upon  an  order  of  a  County  Court 
for  the  payment  of  costs.  Furber  v.  Taylor, 
69  L.  J.  Q.B.  898  ;  [1900]  2  Q.B.  719  ;  83  L.  T, 
308 ;  48  W.  R.  689— C.A. 

County  Court  Scale  of  Costs.]— See  Costs,  cols. 
671-674. 


8.  Executions. 

Bill  of  Sale— PrsBcipe  for  Writ  Applied  for 
before  Bill  of  Sale  Begistered— Writ  Issued  after 
Begistration — Priority.] — A  writ  of  execution 
issuing  out  of  the  County  Court,  being  sent 
direct  by  the  Registrar — who  was  also  high 
bailiff — to  the  bailiff,  must  be  held  to  be 
delivered  to  the  bailiff  immediately  after  the 
application  for  the  prcpcipe  for  execution  by 
the  creditor,  which  is  the  last  act  required  to 
be  done  by  him.  The  writ  therefore  binds  the 
goods  of  the  debtor  under  section  26  of  the 
Sale  of  Goods  Act,  1893,  as  from  that  time. 
Murgatroyd  v.  Wright,  76  L.  J.  K.B.  747 ;  [1907] 
2  K.B.  333;  97  L.  T.  108;  14  Manson,  201; 
23  T.  L.  R.  617— D. 

A  creditor  who  had  obtained  judgment  in 
the  County  Court  applied  for  a  prcedpe  for 
execution  at  2.46  p.m.  on  November  13.  The 
warrant  of  execution  reached  the  bailiff's  office 
on  November  14.  In  the  meantime  a  bill  of 
'  sale  over  the  furniture  of  the  debtor  had  been 
registered  on  November  13  between  6  and 
6  P.M.: — Held,  that  the  holder  of  the  bill  of 
sale  was  postponed  to  the  execution  by  the 
judgment  creditor  imless  he  brought  hmiself 
within  the  proviso  of  section  26  of  the  Sale  of 
Goods  Act,  1893.    lb. 

Goods   Claimed   under— Withdrawal   of 

Bailiff  on  Payment  of  Judgment  Debt  and  Costs 
into  Court — Jurisdiction  to  Order  Sale  of  Goods— 
"  Dispute."]- A  Coimty  Court  Judge,  if  he  is 
satisfied  that  the  value  of  goods,  which  have 
been  seized  in  execution  and  which  are  also 
claimed  by  a  bill  of  sale  holder,  is  ^eater  than 
the  bill  of  sale  holder's  claim,  has  jurisdiction, 
if  applied  to  before  the  determination  of  an 
interpleader  issue,  to  make  an  order  for  their 
sale  under  Order  XXVn.  rule  13  of  the  County 
Coiirt  Rules,  1903  and  1904,  notwithstanding  the 
fact  that  the  execution  creditor  may  not  be  able 
to  contest  the  title  of  the  bill  of  sale  holder,  and 
notwithstanding  also  that  the  bailiff  who  levied 
the  execution  has  wrongfully  gone  out  of  pos- 
session on  receiving,  without  the  knowledge 
and  assent  of  the  execution  creditor,  from  the 
bill  of  sale  holder,  and  paying  into  Court  to 
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abide  the  result  of  the  interpleader  issne,  the 
amount  of  the  judgment  debt  and  co^ts,  instead 
of  receiving,  as  directed  by  section  156  of  the 
County  Courts  Act,  1888,  either  the  value  of 
the  goods  or  security  for  their  value.  Miller  | 
V.  Solomon,  75  L.  J.  K.B.  671 ;  [1906]  2  K.B. 
91— D. 

The  word  "  dispute "  in  section  156  of  the  ' 
County  Courts  Act,  1888,  does  not  mean  a  I 
dispute  between  the  bailiff  and  the  claimant, 
but  a  dispute  between  the  parties  interested —  | 
for  example,  the  claimant  and  the  execution  ' 
creditor.    lb,  i 

Claim  to  Goods  Seiied— Payment  into  Oonrt  of  ; 
Amount  of  Yalne  of  Oood»— Withdrawal  of  Claim 
to  Fart  of  Goodi— Admigiion  bj  Claimant  of  Title 
of  Third  Party — Claimant  VnBaoceufal  in  Inter- 
pleader Iitno— Bight  of  Izecntion  Creditor  to 
Whole   of  Sum   m   Court.] — Goods   seized    in 
execution  by  the  high  baUifi  of  a  County  Court 
were  claimed  by  the  holders  of  a  bill  of  sale, 
and,  in  accordance  with  section    156  of   the 
County  Courts  Act,  1888,  a  sum  of  money  equal 
to  the  judgment  debt  and  costs  and  expenses — 
namely,    25Z.    10s. — was    paid    into    Court    by 
the  claimants  as  being  the  value  of  the  goods. 
The  high  bailiff,  who  was  also  the  Registrar, 
withdrew  from  possession,  and  issued  an  inter- 
pleader simmions    imder   section    157  of   the 
Coimty  Courts  Act.    Subsequently,  part  of  the 
goods  seized,  of  the  value  of  111,  14«.  7d.,  were 
claimed    by  third  parties,  who  were  the  real 
owners  of  those  goods  and  had  let  them  to  the 
judgment  debtor  on  hire.    The  claimants,  who 
had  paid  the  money  into  Court,  admitted  the 
claim  of  the  third  parties,  and  filed  in  Court 
notice  of  withdrawal  of  their  claim  as  to  those 
goods.    The  execution  creditor  also  gave  notice 
to  the  hiffh  bailiff  that  he  admitted  the  title  of 
the  third  parties  to  those  goods.     The  high 
bailiff    issued  another  interpleader  summons, 
adding  the  third   parties  as  claimants.      On 
the  hearing  of  the  two  summonses,  the  third 
parties  not  appearing,  the  County  Court  Judge 
fotmd  that  the  bill  of  sale  was  invalid ;  but  he 
was  of  opinion  that  the  execution  creditor  was 
only  entitled  to  11, 16«.  5d,  out  of  the  money  in 
Court,  and  that  the  claimants  who  had  made 
the  payment  into  Court  were  entitied  to  have 
the  balance  of  111,  14s.  Id,  paid  back  to  them  :— 
Held,  that  the  execution  creditor,  having  suc- 
ceeded in  the  issue,  was  entitled  to  the  whole  of 
the  sum  in  Court.     Wells  v.  Hughes,  76  L.  J. 
K.B.  1126;  [1907]  2  K.B.  845;  97  L.  T.  469;  23 
T.  L.  R.  73a-C.A. 


PlnralitT  of  Ezeontioni— PosMition-money.]— 
—The  high  bailiff  of  a  County  Court  is  entitled 
to  possession  money  in  respect  of  each  separate 
seizure  of  different  goods  under  separate  war- 
rants of  execution  against  a  judgment  debtor, 
although  the  goods  are  all  at  the  same  place 
and  the  same  man  is  left  in  possession  of  all 
the  goods.  Morgan,  In  re ;  Official  Receiver, 
ex  varU,  72  L.  J.  K.B.  948;  [1904]  1  K.B.  68; 
89  L.  T.  452 ;  52  W.  R.  79;  10  Manson,  858;  20 
T.  L.  B.  2— Wright,  J. 

Seiinre  of  Ooodi  not  the  Property  of  Judg- 
ment ]>ebtoi^-4tole  of  Oood^— TiUe  of  Pnrohaier.] 
— Where,  under  an  execution  in  the  County 
Court,  goods  which  are  not  the  property  of  the 
judgment  debtor  are  seized  and  sold  by  the 


bailiff,  the  true  owner  having  made  no  claim  to 
them,  the  purchaser  acquires  no  title  to  the 
goods  as  against  the  owner.  Qoodlock  v. 
Cousins  (66  L.  J.  Q.B.  860;  [1897]  1  Q.B.  668) 
distinguished.  Crane  v.  Ormerod,  72  L.  J.  K.B. 
507;  [1908]  2  K.B.  87  ;  89  L.  T.  45 ;  52  W.  R. 
11— D. 

Xzeention  bj  Bailiif— Sale  of  ChMdi— Property 
of  Third  Person— LUMUty  of  High  Bailiff.]— 
Where,  under  an  execution  in  the  Coimty  Court, 
goods  of  which  the  owner  is  entitled  to  take 
possession  are  seized  and  sold  by  the  bailiff,  the 
bailiff  is  liable  in  trover  at  the  suit  of  the  owner. 
Jelks  V.  Hayward,  74  L.  J.  K.B.  717 ;  [1905]  2 
K.B.  460 ;  92  L.  T.  692 ;  53  W.  R.  686 ;  21 T.  L.  R. 
527— D. 

Gkx>ds  were  seized  by  the  high  bailiff  in 
execution  of  a  judgment  recovered  in  the 
County  Court,  which  were  not  the  property  of 
the  judgment  debtor,  but  had  been  let  to  him 
by  the  claimants  tmder  a  hire-purchase  agree- 
ment. The  goods  were  sold  by  the  high  bailiff 
and  possession  delivered  to  the  purchasers. 
The  hire-purchase  agreement  provided  that  if 
the  goods  were  taken  in  execution  the  claimants 
niight  without  previous  notice  terminate  the 
himig  and  re-take  possession.  The  claimants 
did  not  know  of  the  seizure  until  after  the 
goods  had  been  sold  and  possession  delivered  to 
the  purchasers,  when  they  served  notice  upon 
the  high  bailiff  that  the  goods  belonged  to  them, 
and  claimed  damages  from  him  for  conversion : 
— Held,  that  as  at  the  time  of  the  sale  the  claim- 
ants were  entitled  under  the  agreement  to 
re-take  possession  of  the  goods,  the  sale  was  an 
act  of  conversion  as  against  them  for  which  they 
could  maintain  trover  against  the  high  bailiff. 
lb, 

Proceedi  of  Ezeention— Payment  out  of  Coort — 
Bankmptcy  of  Defendants— Bight  of  Tmstee.] — 
Upon  an  application  imder  Order  IX.  rule  21  of 
the  County  Court  Rules,  1908,  by  a  successful 
plaintiff  for  the  payment  out  of  Court  to  him  of 
money  paid  into  Court  under  section  105  of  tho 
County  Courts  Act,  1888,  in  satisfaction  of  a 
judgment  debt,  the  trustee  in  bankruptcy  of  the 
defendants  is  not  entitled  to  set  up  a  claim  to 
the  money  in  question,  on  behalf  of  the 
bankrupts'  estate.  London  Fancy  Box  Co,  v. 
Berkeley,  95  L.  T.  727— D. 

Judgment  of  High  Conrt  against  Firm— 
Affidavit  for  Leare  to  Issne  Judgment  Snmmons 
against  Partner— Order  of  Commitment  of  County 
Court.] — Where  judgment  has  been  recovered 
in  the  High  Court  against  a  firm,  the  County 
Court  has  jurisdiction  to  issue  a  judgment 
summons  thereon  against  a  person  alleged  to  be 
a  partner  in  the  firm ;  inasmuch  as  rules  146 
and  17  of  Order  XXV.  of  the  County  Court 
Rules,  1889,  so  far  as  they  provide  for  tho 
issuing  of  such  a  summons,  are  not  ultra  vires, 
Lumley  v.  Osborne,  70  L.  J.  K.B.  416;  [1901] 
1  K.B.  532 ;   84  L.  T.  461 ;  49  W.  R.  874:— D. 

It  is  essential  that  the  affidavit  in  supnort  of 
an  application  for  such  a  siunmons  should  state 
the  sources  of  information  and  grounds  of  bcHef 
of  the  deponent  in  aocordanoe  with  Form  52c 
under  the  Rules.    lb. 

Judgment  8nmmont--Order  of  Commltaettt — 
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lUnnte  of  Order,  Book  H— <'  Month."]— A  County 
Court  Judge  having  made  an  order  upon  a 
judgment  summons,  the  Registrar  entered  the 
following  minute  in  Book  H,  for  payment  of 
"  10s,  in  28  days  or  14  days,  then  lOs.  a  month, 
present  ability  "  :—Held^  that  the  word  "  month  ** 
in  the  minute  meant  lunar  month,  and  there- 
fore that  a  conmiitment  order  was  properly 
issued  on  de&tult  being  made  in  the  payment 
of  an  instalment  within  a  succeeding  period  of 
twenty-eight  days.  Saunders  v.  Swansea  Finance 
Co.,  21  T.  L.  R.  317— O.A. 

Oommittal  Order— Action  against  High  Bailiff 
for  Von-terTioo  of  Judgment  Summons.]— So  long 
as  a  committal  order  stands,  an  action  will  not 
lie  at  the  suit  of  a  judgment  debtor  against  the 
high  bailiff  of  the  Coimty  Court  for  not  having 
served  him,  the  debtor,  with  the  judgment 
sunmions  upon  which  the  order  is  made.  Turley 
V.  DaWf  94  L.  T.  216— Bray,  J. 

Attachment  of  Debts— Judgment  in  High  Court 
against  Judgment  Creditor  in  Procee£ngs  in 
County  Court — Bight  of  Judgment  Creditor  in 
High  Conrt  Prooeedingi  to  money  in  Hands  of 
Connty  Conrt  Begistrar — <*  Judgment  or  order."] — 
The  words  *'  judgment  or  order  **  in  Order  XXVI. 
rule  16  of  the  County  Court  Rules,  1903,  mean 
a  judgment  or  order  obtained  in  the  Comity 
Court.  Therefore  when  A  has  obtained  judg- 
ment in  the  High  Court  against  B  he  is  not 
entitled  to  an  order  to  have  paid  out  to  him, 
in  satisfaction  of  that  judgment,  money  in  the 
hands  of  the  Registrar  of  a  Coimty  Court  as  the 
result  of  proceedings  in  that  Court  by  B  against 
C.  QiUBTCf  whether  the  words  "judgment  or 
order"  in  Order  XXVI.  rule  16  do  not  refer 
to  a  judgment  or  order  in  the  same  County 
Court.  Llewellyn  v.  Rowland,  97  L.  T.  433; 
23  T.  L.  R.  589— D. 

Attaehment  of  Part  of  Debt— Bight  of  As- 
signee of  Judgment  Debtor  to  Beoover  Balanee.] 
— A  garnishee  smnmons  of  the  Coimty  Court 
in  the  prescribed  form  was  served  upon  the 
garnishee,  who  was  indebted  to  the  judgment 
debtor  in  a  sum  exceeding  the  amount  of  the 
judgment  debt.  The  jud^ent  debtor  subse- 
quently assigned  to  another  of  his  creditors 
part  of  the  sum  due  to  him  from  the  garnishee : 
— Heldy  that  the  summons  attached  the  whole 
sum  due  from  the  garnishee  to  the  judgment 
debtor,  and  that  the  garnishee  was  bound  to 
retain  the  whole  sum  in  his  hands  as  against 
the  assignee.  Rogers  v.  Whiteley  (61  L.  J.  Q.B. 
512 ;  [1892]  A.C.  118)  held  appUcable.  Yates  v. 
Terry,  70  L.  J.  K.B.  24;  [1901]  1  K.B.  102; 
83  L.  T.  416 ;  49  W.  R.  112— D. 


9.  New  Teial. 

Applioation  for— Xisdirection— Olfjeetion  not 
Taken  at  Hearing— Appeal  from  BefOsal.] — A 
party  to  an  action  tried  in  the  County  Court 
may  apply  to  the  County  Court  Judge  for  a 
new  trial  on  the  ground  of  misdirection  although 
he  may  not  have  taken  any  objection  in  the 
course  of  the  summing-up,  and  if  the  applica- 
tion is  refused,  may  app^  from  such  refusal 
to  a  Divisional  Court.  Handley  v.  London, 
Edinburgh,  and  Glasgow  Assurance  Co,,  71 L.  J. 
K.B.  39;  [1902]  1  K.B.  360-D. 


Per  Channbll,  J.— If  the  misdirection  was 
upon  a  .point  which  could  not  have  been 
remedied  at  the  trial  if  the  objection  had  then 
been  taken,  it  is  immaterial,  for  the  purposes 
of  a  motion  in  the  County  Court  for  a  new 
trial,  whether  it  was  taken  or  not;  but  if  it 
relates  to  a  matter  which  could  have  been 
remedied  if  the  point  had  been  taken  at  the 
hearing,  it  cannot  be  raised  upon  a  motion  for 
a  new  trial.    lb, 

Xotion  for— Jnrisdietion— Entry  of  Judgment.] 
— A  County  Court  Judge  has  no  jurisdiction, 
upon  an  application  for  a  new  trial,  to  enter 
judgment  for  the  applicant  in  lieu  of  granting 
a  new  trial.  Robinson  v.  Fawcett,  70  L.  J. 
K.B.  639;  [1901]  2  K.B.  325;  84*  L.  T.  629— D. 


10.  Appeal. 

Diioretion  of  Judffo— Ho  Leave  to  Appeal  Given 
by  Judge— Death  w  Judge.]— Section  120  of  the 
County  Courts  Act,  1888,  provides  that  "  There 
shall  be  no  appeal  in  any  action  of  contract  or 
tort  .  .  .  where  the  debt  or  damage  claimed 
does  not  exceed  202.  .  .  .  imless  the  Judge  shall 
think  it  reasonable  and  proper  that  such  appeal 
should  be  allowed  and  shall  grant  leave  to 
appeal."  In  an  action  tried  in  the  County 
Court  the  plaintiff  claimed  the  sum  of  9/.  from 
the  defendants.  The  learned  Judge  gave  judg- 
ment for  the  defendants.  No  application  was 
made  by  the  plaintiff  for  leave  to  appeal,  and 
before  the  time  within  which  such  leave  might 
be  applied  for  the  learned  Judge  died : — Held, 
that  the  Court  had  no  jurisdiction  to  hear  the 
appeal.  Fell  v.  Lancashire  and  Yorkshire  Rail- 
way, 96  L.  T.  785— D. 

Judge's  Vote— Bequest  for  Hote.]— Neither  a 
request  to  the  Judge  at  the  trial  of  an  action 
in  the  County  Court  to  make  a  note  of  any 
question  of  law  and  of  the  facts  in  evidence  in 
relation  thereto,  and  of  his  decision,  nor  the 
production  of  such  a  note,  is  under  the  Coimty 
Courts  Act,  1888,  or  otherwise  a  condition  pre- 
cedent to  the  hearing  of  an  appeal  against  such 
decision.  Wohlgemuth  v.  Coste,  68  L.  J.  Q.B. 
373 ;  [1899]  1  Q.B.  501 ;  80  L.  T.  629— D. 

Praotiee — Written  Statement  by  Coimty 

Oonrt  Judge  that  no  Point  of  Law  Baised  at  Trial 
—Bight  of  Appeal  where  Point  eould  have  been 
Baised.] — Where  no  point  of  law  is  raised  at 
the  trial  of  a  County  Court  action,  the  Judge 
is  justified  in  adding  a  statement  to  that  effect 
to  his  note  of  the  evidence  taken  by  him  at  the 
trial;  and  in  such  a  case,  if  the  point  of  law 
could  have  been  then  raised,  there  is  no  right  of 
appeal.  Clifford  v.  Thames  Iromoorhs  Co.,  67 
L.  J.  Q.B.  244;  [1898]  1  Q.B.  314;  78  L.  T. 
164;  46W.  R.  222— D. 

In  order  that  the  High  Court  may  exercise 
the  power,  under  the  Rules  of  the  Supreme 
Court,  1883,  Order  LIX.  rule  8,  of  hearing  such 
an  appeal  when  a  note  is  not  produced  upon 
such  other  evidence  or  statement  as  it  may 
deem  sufficient,  it  is  not  necessary  that  such 
a  request  shotdd  have  been  made,  and  it  is 
sufficient  that  reasonable  evidence  be  forthcom- 
ing that  the  appeal  is  one  which  the  Court  can 
hear.    lb. 
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Seevity  for  Oofti  of  Appeal  —  Poverty  of 
Appellant— AppelUat  Dispoting  of  hii  Property 
in  order  to  Evade  Payment  of  Ooiti.]— The  High 
Court  will  order  security  to  he  given  for  the 
ooBtB  of  an  appeal  from  the  Ck>unty  Ck>urt  where 
it  appears  that  the  appellant  has  disposed  of 
his  goods  for  the  purpose  of  avoiding  payment 
of  the  respondent's  costs.  Moore  v.  Pinnick, 
70  L.  J.  K.B.  471— D. 

Aetion  for  Damages  for  Trespass  and  an  In- 
jonetion— Sight  to  Appeal  withoat  Leave.]— 
where,  in  an  action  in  a  Coimty  Court  in  which 
the  plaintiff  claimed  21.  damages  for  trespass 
to  land  and  an  injimction  restraining  the  de- 
fendant from  repeating  the  trespass,  the  defen- 
dant paid  money  into  Court  in  respect  of  the  i 
claim  for  damages,  which  sum  the  plaintiff  at  | 
the  trial  accepted  in  satisfaction  thereof,  so  i 
that  the  only  question  hefore  the  County  Court 
Judge  was  whether  the  injunction  should  he 
granted  or  not,  an  appeal  lies  without  leave 
from  the  decision  of  the  County  Court  Judge  on 
that  question,  notwithstanding  the  provisions 
of  section  120  of  the  County  Courts  Act,  1888. 
Brune  v.  James,  67  L.  J.  Q.B.  283 ;  [1898]  1  Q.B. 
417 ;  77  L.  T.  802 ;  46  W.  R.  257— D. 

Leave  to  Appeal— ^'eetment— Annual  Bent  or 
Value  of  Premises  below  20Z.]-  -Under  section  120 
of  the  County  Courts  Act,  1888,  an  appeal  lies 
from  the  County  Court  to  the  High  Court,  with- 
out the  leave  of  the  Coimty  Court  Judge,  in  all 
actions  of  ejectment  (other  than  actions  hrought 
for  the  recovery  of  tenements  imder  sections  138 
and  139  of  the  Act),  although  the  yearly  rent 
or  value  of  the  premises  is  helow  201,  Shrews- 
bury (Earl)  V.  Garfield  (60  L.  J.  Q.B.  766) 
overruled.  MilUtt  v.  Ballard,  73  L.  J.  K.B. 
989 ;  [1904]  2  K.B.  593 ;  91  L.  T.  23 ;  62  W.  R. 
676 ;  20  T.  L.  B.  693— C.A. 


Befasal  of  Judge  to  Withdraw  Gate  from 
Jury— Practice.]— On  September  14,  1898,  at 
1.30  P.M.,  twelve  cows  were  loaded  at  M.  station 
on  a  truck  of  the  respondent  company.  The 
cows  were  consigned  to  C,  another  station 
twenty-five  miles  distant,  and  at  the  time  of 
loading  were  in  good  condition.  The  appellant 
had  on  other  occasions  sent  cattle  from  M.  to  C, 
and  they  had  usually  arrived  by  8  p.m.  On  this 
occasion  they  did  not  arrive  tiU  after  midnight, 
and  were  then  found  to  be  in  a  damaged  and 
exhausted  condition.  G.  sued  the  respondent 
company  in  the  County  Court  for  damages. 
Evidence  was  given  by  the  company  to  the 
effect  that  the  delay  in  the  arrival  of  the  cattle 
was  due  solely  to  shunting  operations  to  avoid 
passenger  trains.  The  Judge  thereupon  with- 
drew the  case  from  the  jury,  and  gave  judgment 
for  the  company: — Held,  that  though  the 
County  Court  Judge  was  wrong  in  withdrawing 
the  case  from  the  jury,  and  should  have  left  it 
to  them  with  a  strong  direction  to  find  a  verdict 
for  the  defendants,  yet  that  it  would  be  useless 
to  send  the  case  back  for  trial,  as  the  only 
verdict  that  could  be  found  on  the  evidence 
must  be  a  verdict  for  the  defendants.  Ooddard 
V.  Midland  Railway,  80  L.  T.  624r-D. 

Workmen's  Oompeniation  —  Subrogation  of 
Workman  to  Sights  of  Employer.]— An  appeal 
lies  under  section  120  of  the  Coimty  Courts 
Act,  1888,  to  the  Divisional  Court  from  an 
order  by  a  County  Court  Judge  under  the  pro- 


visions  of  section  5  of  the  Workmen's  Compensa- 
tion Act,  1897,  directing  payment  bv  insurers 
of  the  compensation  awarded  to  a  workman  into 
the  Post-Office  Savings  Bank.  Morris  v.  Northern 
Employers*  Mutual  Indemnity  Co.,  71  L.  J. 
K.B.  733;  [1902]  2  K.B.  165;  86  U  T.  748; 
60  W.  R.  645 ;  66  J.  P.  644— O.A. 

The  effect  of  section  6  of  the  Workmen's 
Compensation  Act,  1897,  is  to  subrogate  the 
workman  to  the  rights  of  the  employer  against 
his  insurers ;  the  workman  has  no  larger  rights 
against  the  insurers  than  the  employer  has.   lb. 

Order  by  County  Oonrt  Judge  for  Payment 

of  Oompeniation  into  Post-Offlce  Savings  &nk — 
**  Direction  in  an  action  or  matter."]— An  appeal 
lies  to  the  Divisional  Court  from  an  order  inade 
by  a  County  Court  Judge,  under  section  5  of 
the  Workmen's  Compensation  Act,  1897,  direct- 
ing payment  by  insurers  of  the  compensation 
awarded  to  a  workman  into  the  Post-Office 
Savings  Bank,  such  an  order  being  a  *'  direction 
in  an  action  or  matter  "  within  the  meaning  of 
section  120  of  the  County  Courts  Act,  1888, 
Kniveton  v.  Northern  Employers*  MutuaX  In- 
demnity Co.,  71  L.  J.  K.B.  588 ;  [1902]  1  K.B. 
880;  86  L.  T.  721 ;  50  W.  R.  704— D.  And  see 
Masteb  and  Servant. 

Evidence— Admission  of  Unstamped  Document 
as  Evidence — Ho  Penalty.] — An  appeal  does  not 
lie  from  the  admission  in  evidence  by  a  Coimty 
Court  Judge  of  an  unstamped  document  without 
exacting  any  penalty  under  the  Stamp  Act,  1891. 
Lowe  V.  Dorling,  74  L.  J.  K.B.  794 ;  93  L.  T. 
398;  21  T.  L.  R.  616— D. 

Sufficiency  of  Stamp  on  Document — ^Bnling 

of  Judge  at  Trial.]— The  ruling  of  a  County 
Court  Judge  at  the  trial  that  a  document  is 
sufficiently  stamped,  and  is  therefore  admissible 
In  evidence,  is  final,  and  no  appeal  lies  to  the 
High  Court  from  such  ruling.  Mander  v.  Bidg- 
way,  67  L.  J.  Q.B.  836;  [1898]  1  Q.B.  501; 
78  L.  T.  118;  46  W.  R.  366— D. 


11.  Othbb  Mattsbs. 

Administration  Order— Disqualification  of  Onar- 
dians.]— iSe^  Poob  Law. 

Admiralty  Jurisdiction.]— 5^  Shipping. 

Bankruptcy  Hatters,  in.]— See  Bankbuftcy. 

Debtors  Act,  under.]- 5ee  Debtobs  Act. 

High  Bailiif— Liability.]— 5ee  Intebpleadeb. 

Winding-up,  in.]— See  Company. 

Workmen's  Compensation.]— iSee  Masteb  and 
Sebvant. 


COURT. 

City  of  London  Court— Jurisdiction— Defendant 
DwelUng  beyond  Jurisdiction— Cause  of  Aotlon 
Arising  Wholly  or  in  l^art  within  Jurisdiotion— 
Summons  Issued  without  Leare  of  Judge  or 
Begistrar.]— In  order  that    a    summons  may 
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issue  from  the  City  of  London  Court,  where 
the  cause  of  action  wholly  or  in  part  arises 
within  the  jurisdiction,  but  the  defendant  does 
not  dwell  or  carry  on  business  therein,  it  is  un- 
necessary to  obtain  the  leave  of  the  Judge  or 
Registrar;  section  39  of  the  London  (City) 
Small  Debts  Extension  Act,  1852,  in  so  far  as 
it  authorises  the  issue  of  a  summons  in  these 
circumstances  without  such  leave,  not  having 
been  impliedly  repealed  by  section  74  of  the 
County  Courts  Act,  1888.  Felten  v.  Bower,  69 
L.  J.  Q.B.  861 ;  [1900]  1  Q.B.  698 ;  82  L.  T.  419 ; 
48  W.  R.  349— D. 

Lancaster  Palattne  Ooart— Enforoing  Order— 
Defendant  out  of  Jnxisdietion.]— In  order  to 
enforce  against  a  defendant  an  order  for  leave  ' 
to  issue  a  writ  of  attachment  made  by  the  Court 
of  the  County  Palatine  of  Lancaster,  the  defen- 
dant having  submitted  to  the  jurisdiction,  but 
being  out  of  the  jurisdiction  of  that  Court, 
application  should  be  made  to  the  High  Court 
under  the  Court  of  Chancery  of  Lancaster  Act, 
1860,  8. 15.  Dunmore  v.  Wharam,  67  L.  J.  Ch. 
221 ;  78  L.  T.  38 ;  46  W.  R.  366— Byrne,  J. 

Costs — Scale.]— The  order  of  the  Pala- 
tine Court  of  Lancaster  of  November  28, 1884, 
prescribing  the  scale  of  costs  where  the  case  is 
under  the  amount  or  value  of  3001.,  only  applies 
to  cases  under  that  amount  or  value,  to  which, 
but  for  that  order,  the  lower  scale  would  have 
applied  under  the  order  of  November  27, 1884, 
and  not,  for  instance,  to  proceedings  by  a 
shareholder  to  remove  his  name  from  the 
register  of  shareholders  in  respect  of  two  hun- 
dred IL  shares,  the  costs  of  which  are  properly 
taxed  on  the  higher  scale.  Manchester  Real 
Ice  Skating  and  Supply  Co.,  In  re,  69  L.  J.  Gh.  I 
421;  [1900]  1  Ch.  573;  82  L.  T.  613;  48  W.  R.  ' 
490— C.A.  j 

Oonrt  of  Passage— Semoval  of  Action  from ! 
Inferior  Oonrt.] — At  common  law  a  writ  of  cer- 
tiorari issues  as  of  right  to  remove  an  action 
from  an  inferior  Court  to  the  High  Court.  The 
Act  5  Vict.  c.  lii.  s.  2,  and  the  Liverpool  Court 
of  Passage  Act,  1893,  s.  6,  do  not  take  away  this 
right,  but  the  former  Act  merely  imposes  on 
its  exercise  the  condition  that  recognisances 
shall  be  given  unless  the  Judge  dispenses  with 
them.  The  application  for  the  writ  is  in  time, 
within  section  3  of  the  former  Act,  if  it  be  made 
within  one  month  of  the  delivery  of  the  state- 
ment of  claim.  Edwards  v.  Liverpool  Corpora- 
turn,  86  L.  T.  627— D. 

Appeal.]— Under  sections  6  and  10  of  the 

Liverpool  Court  of  Passage  Act,  1893,  the  pre- 
siding Judge  has  power  to  give  leave  to  appeal 
to  the  Court  of  Appeal  from  an  interlocutory 
order  made  by  him;  and  that  power  is  not 
cut  down  by  section  9  of  the  same  statute. 
Hunter  v.  Jacobson,  80  L.  T.  641— C.A. 

Interpleader  Issne — ^Bnling  of  Jndge  at 

Trial — ^Appeal.] — An  appeal  lies  to  the  Court  of 
Appeal  horn,  the  ruling  of  the  Judge  of  the 
Liverpool  Court  of  Passage  at  the  trial  of  an 
interpleader  issue.  Coates  v.  Moore,  72  L.  J. 
K.  B.  539;  [1903]  2  K.B.  140;  89  L.  T.  8;  51 
W.  R.  648— C.A.  I 

Preston  Borongh  Oonrt  of  Beoord— Bight  of 
Appeal.] — ^An  appeal  lies  to   the  High  Court 


from  a  decision  of  the  Borough  Court  of  Record 
at  Preston.  Darlow  v.  Shuttleworth,  71  L.  J, 
K.B.  460 ;  [1902]  1  K.B.  721 ;  86  L.  T.  624 ;  50 
W.  R.  668;  66  J.  P.  516— D. 

Salford  Hundred  Oonrt  —  Prohibition— Jnris- 
diotion.]— Section  7  of  the  Salford  Hundred 
Coiurt  of  Record  Act,  1868,  which  provides  that 
"  no  defendant  shall  be  permitted  to  object  to 
the  jurisdiction  of  the  Court  otherwise  than  by 
special  plea,  and,  if  the  want  of  jmrisdiction  be 
not  so  pleaded,  the  Court  shall  have  jurisdiction 
for  all  purposes,''  confers  jurisdiction  upon  that 
Court  to  enter  judgment  against  a  defendant  in 
default  of  app^rance,  although  the  defendant 
might  have  successfully  pleaded  to  the  juris- 
diction if  he  had  appeared  and  pleaded.  Chad- 
wick  V.  Ball  (64  L.  J.  Q.B.  396;  14  Q.B.  D.  855) 
followed.  Payne  v.  Hogg,  69  L.  J.  Q.B.  579 ; 
[1900]  2  Q.B.  43 ;  82  L.  T.  584 ;  48  W.  R.  417 
—C.A. 

The  "  cause  of  action "  in  section  6  of  the 
Salford  Hundred  Court  of  Record  Act,  1868, 
means  the  whole  cause  of  action.    lb. 

Jurisdiction — ^Patent — Article  made  Abroad.] 
— The  Court  has  no  jurisdiction  to  restrain  a 
foreigner  abroad  as  regards  transactions  carried 
on  by  him  in  his  own  country.  Badische  Anilin 
und  Soda-Fabrik  v.  Basle  Chemical  Works  Bind- 
schedler,  67  L.  J.  Ch.  141;  [1898]  A.C.  200;  77 
L.  T.  573 ;  46  W.  R.  255— H.L.  (E.) 

Statutory  Bnles.] — The  power  of  the  Court 
to  frame  rules  is  limited  to  rules  **  for  the 
purpose  of  regulating  any  matter  under"  the 
principal  Act.  The  51st  rule,  which  purports 
to  confer  a  power  to  annul  an  act  of  bank- 
ruptcy, is  no  such  *' regulation,"  and  is  ultra 
vires.  King  v.  Henderson  [1898]  A.C.  720;  67 
L.  J.  P.O.  134— P.O. 

Xayor's  Oonrt.]— See  Mayob*s  Court.  ' 


COVENANT. 

Sale  of  Xedical  Practice— Hot  to  "  set  up  in 
practice  "—Attending  Former  Patients  within 
Prohibited  Area.]— A  covenant  entered  into  by 
the  vendor  on  the  sale  of  a  medical  practice  not 
to  "set  up  in  practice"  within  a  two-mile 
radius  of  the  house  in  which  the  practice  was 
being  carried  on,  is  not  so  stringent  as  a  cove- 
nant not  to  '*  carry  on  "  a  similar  practice,  and 
is  not  broken  by  the  vendor  attending  for  re- 
muneration two  or  three  of  his  former  patients 
within  the  prohibited  area  at  their  own  invita- 
tion; but  it  is  not  essential  to  the  breach  of 
such  a  covenant  that  the  vendor  should  reside 
or  have  a  place  of  business  within  the  prohibited 
area.  He  may  reside  outside  and  yet  commit  a 
breach  of  the  covenant  by  his  personal  acts. 
Robertson  v.  Buchanan,  73  L.  J.  Oh.  408;  90 
L.  T.  390-  C.A. 

Joint  and  Several.] — See  Contract. 

Leases,  in.] — See  Landlobd  and  Tenant. 

Sale  of  Land,  on.]— 5ed  Vendob  and  Pur- 

CHABEB. 


Wayleave,  for.]— See  Easement, 
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CRIMINAL  LAW. 

1.  statutes,  620. 

2.  Offences,  620, 

(a)  Abduction,  620. 

(b)  Abortion,  620. 

(c)  Adulteration,  621. 
(i)  Assault,  621. 

(e)  Bigamy,  62S. 
If)  Breach  of  the  Peace,  624. 
(flf)  Brothel  Keeping,  62i, 
(h)  Common  Nuisance,  626. 
(i)   Concealment  of  Birth,  626. 
(j)  Conspiracy,  626. 
(k)  Cremation,  629, 
(I)   Cruelty,  629. 
(f»)  Dealing  in  Old  Metals,  630. 
(n)  Embezzlement,  630. 
(o)  False  Pretences,  630. 
(p)  Falsification  of  Accounts,  632. 
(3)  JFV)ry«ry,  633. 

(r)  Fraud,  Credit  obtained  by,  634. 
(«)  Fraudulent  Misappropriation,  634. 
(^)  Fraudulent  Prospectus,  634. 
(tt)  Larceny,  636. 

(r)  Malicious  Injury  to  Property,  640. 
(m?)  Manslaughter,  641. 
(x)  Merchandise  Marks,  642. 
(r/)  ilf«r(ier,  643. 
(a)   Obscene  Literature,  644. 
(oa)  Obstruction  of  Highway,  644. 
(66)  Obstructing  Administration  of  Jus- 
tice, 646. 
(cc)   Perjury,  645. 
((W)  i?ai>«,  646. 
(«fi)    Reckless  Driving,  646» 
(/)  Resisting  Police,  646. 
toy)  2V<?a«on,  647. 

(^/t)  Trtw/  Money — Misappropriation,  647. 
(ii)     Unnaiural  Offence,  647. 
8.  Principal  and  Accessory,  647. 

4.  Husband  and  Wife,  647. 

5.  Evidence,  647. 

6.  Indictment,  656. 

7.  Crown    Cases    Reserved — cTumdic/ion     o/ 

Court,  667. 

8.  Prodicfl  and  Procedure,  667. 

(a)  Generally  (and  see  Indictment,  supra), 

667. 
(6)  Bail,  658. 
(c)   5to^nflf  Ca«e,  659. 
(<2)  Quashing  Conviction,  659. 
(«)  CMte,  659. 
(/)  JZfepaZ  Defen^ion  o/  Pmoner,  660. 

9.  Property  of  Convict,  660. 
10.  Other  Matters,  661. 


1.  Statutes. 

AvpeaL]— 7  £dw.  7  o.  28  m  <^  Criminal 
Appeal  Act,  1907. 

Crnel^  te  Ohildren.] — 4  Edw.  7  c.  15  m  the 
Prevention  of  Cruelty  to  Children  Act,  1904. 

Eridenoe.]— 61  &  62  Vict.  o.S6isthe  Criminal 
Evidence  Act,  1898. 

Eztradition.]--6  Edw.  7  o.  15  is  the  Extradi- 
tion Act,  1906. 

Poor  Prifonon.]— 8  Edw.  7  o.  88  m  ^^  Poor 
Prisoners'  Defence  Act,  1908. 

Probation  of  (Mbnden.]— 7  Edw.  7  c.  17  t«  the 
Probation  of  Offenders  Act,  1907. 

2.  Offences. 

(a)  Abduction. 

CHrl  nndor  Sixteen— **Tftki]ig*'  out  of  Poeeet- 
lion  of  Perenti— Oirl  Yolnntaruj  Leaying  Home 
—Ho  Indnoementi  Held  out  1^  Prisoner.]-— In 
order  to  support  a  charge  of  taking  an  unmarried 
girl  under  the  age  of  sixteen  out  of  the  posses- 
sion and  against  the  will  of  her  parents  or 
guardians,  it  must  be  shewn  that  the  prisoner 
took  some  active  step,  by  persuasion  or  other- 
wise, to  cause  the  girl  to  leave  her  home ;  if  the 
suggestion  to  go  away  with  the  prisoner  came 
from  the  g^l  only,  and  he  took  the  merely 
passive  part  of  yielding  to  such  suggestion,  he 
is  entitled  to  an  acquittal.  Bex  v.  Jarvis,  20 
Cox  CO.  249  -Jelf,  J. 

(b)  Abortion, 

Attempt  to  Proonre— Belief  of  Woman  that 
Drag  is  Voxions.] — If  a  woman,  believing  she 
is  taking  a  noxious  thing,  does,  with  intent  to 
procure  abortion,  take  a  thing  that  is  in  fs^ 
harmless,  she  is  guilty  of  an  attempt  to  procure 
abortion.  Reg,  v.  Brown,  63  J.  P.  790— 
Darling,  J. 

Inciting  to  Commit  (MFence — Belief  of  Person 
Supplying  Brog  as  to  its  Vozioasnesi.] — Semble, 
if  a  person,  himself  believing  a  thing  to  be  a 
noxious  drug,  incites  a  woman  to  take  it,  he  is 
guilty  of  a  misdemeanour,  although  the  com- 
mission of  the  offence  by  the  woman  in  the 
manner  proposed  is  impossible.  But  if  the 
thing  supplied  is  to  his  knowledge  not  capable 
of  procuring  abortion,  he  is  not  guilty  of  inciting 
the  woman  to  whom  he  supplies  it  to  commit 
the  offence  of  attempting  to  procure  abortion, 
although  he  knows  that  she  will  take  it  in  the 
belief  that  it  is  a  noxious  thing.    lb, 

Eyidenee  —  BeLeyanoe  and  Admiaiibility  — 
Procnring  Abortion  by  Use  of  Instmments — 
Proof  of  Intent  by  Similar  Aots  by  Priscmer  on 
other  Oceasions.] — ^The  prisoner,  a  qualified 
surgeon,  but  not  in  regular  practice,  was  mdicted 
imder  section  58  of  the  Offences  against  the  Per- 
son Act,  1861,  for  feloniously  using  instruments 
upon  a  woman,  who  was  his  servant  and  had 
become  pregnant  by  him,  with  intent  to  pro- 
cure her  miscarriage.  The  defence  set  up  was 
that  the  prisoner  had  used  the  instruments  for 
a  lawful  purpose  in  order  to  examine  the  girl, 
who  it  was  suggested  was  suffering  from  leu- 
corrhoea.    In  order  to  rebut  this  evidence  and 
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to  prove  intent,  the  prosecution  tendered  the 
evidence  of  another  woman,  whq  nine  months 
before  had  also  become  pregnant  by  the 
prisoner,  and  upon  whom  the  prisoner  had  also 
used  instruments,  saying  he  would  put  her  all 
right,  and  that  the  instrument  would  fetch  the 
child  away.  Her  evidence  also  contained  a 
statement  by  the  prisoner  that  he  had  put 
dozens  of  girls  right,  and  a  statement  by 
another  servant  of  the  prisoner  that  he  had  put 
her  all  right:— HeW  (Lord  Alvbrstone,  C.J., 
and  Ridley,  J.,  dissenting),  that  the  evidence 
was  admissible,  on  the  groimd  that  it  tended 
to  prove  a  S3rst6matic  course  of  conduct  on 
the  part  of  Uie  prisoner.  Held,  further  {per 
Dabunq,  J.,  Jelf,  J.,  and  A.  T.  Lawbencb,  J.), 
that  the  evidence  also  tended  to  prove  the 
intent  with  which  the  prisoner  used  the  instru^ 
ments.  Bex  v.  Bond,  76  L.  J.  K.B.  693 ;  [1906J 
2  K.B.  889;  96  L.  T.  296;  64  W.  R.  686; 
70  J.  P.  424 ;  21  Cox  CO.  262 ;  22  T.  L.  R.  633 
— C.O.R. 

(c)  Adulteration. 

Trandulent  Dilation  of  Milk— Intention  to 
Damage  Owner.] — In  order  to  constitute  the 
offence  of  wilfully  committing  damage,  injury, 
or  spoil  to  property  within  the  meaning  of 
section  62  of  the;  Malicious  Damage  Act,  1861, 
it  is  not  necessary  that  there  should  be  malice 
towards,  or  intention  to  damage,  the  owner  of 
the  property,  or  that  loss  should  in  fact  be 
caused  to  him.  It  is  sufficient  if  the  act  which 
causes  damage  to  the  property  is  done  with  the 
intention  of  causing  the  damage,  or  with  the 
knowledge  that  the  consequences  of  the  act 
would  be  to  cause  the  damage.  Boper  v.  Knott, 
67  L.  J.  Q.B.  674;  [1898J  1  Q.B.  868;  78  L.  T. 
694 ;  46  W.  R.  636 ;  62  J.  P.  376 ;  19  Cox  C.C. 
69-D. 

Therefore  if  a  person  fraudulently  adds  water 
to  milk  which  he  is  employed  to  sell,  in  order 
to  increase  the  bulk  and  to  appropriate  the 
surplus  price,  and  the  milk  is  thereby  damaged, 
but  he  has  no  malice  towards  or  intention  to 
injure  his  emplover,  the  owner  of  the  milk,  he 
commits  the  offence  of  wilfully  committing 
damage  to  property  within  the  meaning  of  the 
section.  Hall  v.  Bichardson  (64  J.  P.  346) 
overruled.  lb.  And  see  Local  Government, 
cols.  1882-1866. 

(d)  Assa/uU. 

Aisault— Person  Assaulted  InoapaUe  of  Initi- 
tnting  Prooeedingi— Information  by  Third  Person 
— Absence  of  Authority — *<  Complaint  by  or  on 
behalf  of  the  party  aggrieved."]— Where  an 
assault  is  committed  upon  a  person  who,  through 
age  and  infirmity,  is  in  such  a  feeble  state  of 
health,  and  so  under  the  control  of  the  person 
who  commits  the  assault,  as  to  be  incapable  of 
instituting  proceedings,  an  information  imder 
section  42  of  the  Offences  against  the  Person 
Act,  1861,  may  be  laid  by  a  third  person, 
although  he  has  not,  in  fact,  been  authorised 
by  the  "party  aggrieved"  to  commence  such 
proceedings.  Nicholson  v.  J3oo^;i  (67  L.  J.  M.C. 
43)  distinguished.  Pickering  v.  Willoughby, 
76  L.  J.  K.B.  709;  [1907]  2  K.B.  296;  97  L.  T. 
244;  71  J.  P.  811;  28  T.  L.  R.  46^— D. 

Oamal  Knowledge  of  Olrl  between  Thirteon 
and  8izteen— Committal  for  Bape— Indiotmont 


for  Misdemeanour  Presented  after  Expiration  of 
Three  Months.] — A  prisoner  may  be  indicted 
under  section  6,  sub^section  1  of  the  Criminal 
Law  Amendment  Act,  1889,  for  the  misde- 
meanour  of  having  carnal  knowledge  or  attempt- 
ing to  have  carnal  knowledge  of  a  girl  being 
of  or  above  the  age  of  thirteen  years  and  under 
the  age  of  sixteen  years,  notwithstanding  that 
he  has  been  committed  for  trial  on  a  charge 
of  rape,  and  that  the  misdemeanour  of  which 
he  was  at  the  trial  found  guiltv  was  coiomitted 
more  than  three  months  before  the  bill  for 
misdemeanour  was  laid  before  and  foimd  by  the 
grand  jury.  Beg,  v.  West,  67  L.  J.  Q.B.  62 ; 
[1898]  1  Q.B.  174 ;  77  L.  T.  636 ;  46  W.  R.  316 ; 
18  Cox  C.C.  676— C.C.R. 

Indeoent  Assault — Consent  Immaterial  — 
Complaint.] — On  an  indictment  for  indecently 
assaulting  a  girl  of  seven  years  of  age,  par- 
ticulars of  a  complaint  made  by  her  are  in- 
admissible, as  the  consent  of  the  girl  is  not 
material ;  and  the  decision  in  Beg,  v.  Lillyman 
(66  L.  J.  M.C.  196;  [1896]  2  Q.B.  167)  only 
applies  to  cases  where  consent  is  material. 
Bex  V.  Kingham,  66  J.  P.  393— Lawrance,  J. 

Complaint— Btatoment  as  to  Something  Three 
Weeks  before  Date  of  Alleged  Assault— Admissi- 
bility.]— On  the  trial  of  the  defendant  for  an 
indecent  assault  upon  two  girls  under  thirteen 
years  of  age,  a  statement  made  by  one  of  the 
girls  to  her  sister  on  the  afternoon  of  the 
alleged  assault  as  to  something  which  was 
alleged  to  have  been  done  by  the  defendant 
three  weeks  previously  was  admitted  in  evi- 
dence.  The  defendant  was  convicted : — Held, 
that  the  statement  was  improperly  admitted, 
and  therefore  that  the  conviction  must  be 
quashed.  Bex  v.  Pantaney,  71  J.  P.  101— 
C.C.R. 

Complaint  made  in  Answer  to  <lnestion — 
Particulars  of  Complaint.]— Where  a  person 
indecently  assaulted  makes  a  complaint,  not 
of  her  own  initiative,  but  in  answer  to  a  question, 
the  particulars  of  such  complaint,  though  other- 
wise admissible  within  the  rule  in  Beg,  v. 
Lillyman  (66  L.  J.  M.C.  196;  [1896]  2  Q.B. 
167),  cannot  be  given  in  evidence.  Beg.  v.  Merry, 
19  Cox  CO.  442— Bruce,  J. 

Partieulars  of  Complaint— Proiecntrix  of  Tender 
Teart— Complaint  not  made  on  First  Opportunity.] 
— The  decision  in  Beg,  v.  Lillyman  (66  L.  J« 
M.C.  196;  [1896]  2  Q.B.  167)  appUes  to  cases 
where  the  girl  on  whom  the  offence  is  alleged 
to  have  been  committed  is  of  such  tender  years 
that  the  Court  directs  her  evidence  to  be  taken, 
but  not  upon  oath,  and  where  the  question  of 
her  consent  to  the  assault  is  immaterial.  Such 
a  complaint  may  be  admissible,  although  not 
made  at  the  earliest  opportunity.  Beg,  v. 
KiddU,  19  Cox  C.C.  77— Ridley,  J. 

Statement  made  in  Answer  to  iluestion 

—  Absence  <tf  Prisoner.]  —  In  suj^port  of  a 
charge  of  rape  or  an  offence  of  a  smiilar  class, 
but  only  in  such  cases,  a  statement  in  the 
nature  of  a  complaint  made  by  the  prose- 
cutrix to  a  third  person,  not  in  the  presence 
of  the  accused,  may  be  given  in  evidence, 
whether  proof  of  non-consent  is  or  is  not  a 
material  element  in  the  charge  under  investi- 
gation, provided  such  statement  is  shewn  to 
have  been  made  at  the  first  opportunity  which 
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reasonably  offered  itself  after  the  commission 
of  the  offence,  and  has  not  been  elicited  by 
questions  of  a  leading  and  inducing  or  intimi- 
dating character.  The  Judge  ought,  however, 
to  inform  the  jury  that  the  statement  is  not 
evidence  of  the  facts  complained  of,  and  must 
not  be  regarded  by  them,  if  believed,  as  other 
than  corroboration  of  the  prosecutrix's  credi- 
bility, and,  where  consent  is  an  issue,  of  the 
absence  of  consent.  Bex  v.  Osborne  74  L.  J. 
K.B.  311;  [1906]  1  K.B.  661;  92  L.  T.  393; 
53  W.  R.  494;  69  J.  P.  189;  21  T.  L.  R.  288- 
C.G.R. 

Where  the  statement  has  been  made  in 
answer  to  a  question — and  the  fact  that  it  has 
been  so  made  does  not,  of  itself,  render  it 
inadmissible  as  a  complaint — it  is  for  the  Judge 
in  each  case  to  determine  whether  the  character 
of  the  question  put,  as  well  as  the  other  circum- 
stances, such  as  the  relationship  of  the  ques- 
tioner to  the  prosecutrix,  is  such  as  to  render 
the  statement  inadmissible.  Reg.  v.  LiUyman 
(66  L.  J.  M.0. 196 ;  [1896]  2  Q.B.  167)  discussed. 
16. 

Indictment  for  Attempting  to  Carnally  Know 
Oliild— Corroboration— Befoial  of  Aeemed  to  be 
Hedieally  Examined.] — The  fact  that  the  accused, 
when  charged  with  attempting  to  carnally 
know  a  girl  under  the  age  of  thirteen,  refused 
to  be  examined  by  a  doctor  was  held  not  to  be 
evidence  corroborative  of  the  child's  testimony 
within  the  meaning  of  section  4  of  the  Criminal 
Law  Amendment  Act,  1885.  Rex  v.  Qray  (No.  2), 
68  J.  P.  327— C.C.R. 

(e)  Bigamy, 

Cffenoe  Committed  Abroad  —  '*  In  England 
or  Ireland  or  elsewhere  "  —  Jnrisdiction.]  — 
A  person  may  be  tried  in  this  country  for 
bigamy  committed  abroad,  in  virtue  of  the 
Offences  against  the  Person  Act,  1861,  s.  67, 
which  enacts:  "Whosoever,  being  married, 
shall  marry  any  other  person  during  the  life  of 
the  former  husband  or  wife,  whether  the  second 
marriage  shall  have  taken  place  in  England  or 
Ireland  or  elsewhere,  shall  be  guilty  of  felony." 
The  words  "or  elsewhere,"  cannot  be  so  re- 
stricted as  to  mean  "elsewhere  within  the 
King's  dominions."  Rex  v.  Russell  (Earl) 
or  Russell  (Earl),  In  re,  70  L.  J.  K.B.  998 ; 
[1901]  A.C.  446;  86  L.  T.  263;  20  Cox  C.C.  51 
— H.L. 

Eyidenoe  of  Former  Karriage.] — L.  was  in- 
dicted for  bigamy.  The  evidence  tendered 
by  the  prosecution  relative  to  L.'s  former 
marriage  consisted  of,  first,  a  certificate  by  the 
priest  of  a  Roman  Catholic  church  by  whom 
the  parties  were  married ;  secondly,  proof  that  L. 
was  one  of  the  parties  named  in  such  certifi- 
cate ;  and  thirdly,  the  following  statement  by  L. 
when  the  warrant  of  arrest  was  read  over  to 
him:  "That's  all  right,  but  I  did  not  know 
that  mjr  former  wife  was  alive  "  : — Held,  that 
this  evidence  was  not  sufficient  to  prove  the 
previous  marriage  of  L.  Bex  v.  Lindsay,  66 
J.  P.  606— Walton,  J. 

Indictment  —  OiTence  Committed  Abroad  — 
Ho  Averment  that  Aocoied  was  a  Britith 
Snljeet.] — An  indictment  for  bigamy  under 
section  57  of  the  Offences  against  the  Person 


Act,  1861 — which  by  a  proviso  enacts  that 
nothing  contained  in  that  section  shall  extend 
to  any  second  marriage  contracted  elsewhere 
than  in  En^nd  and  Ireland  by  any  other  than 
a  subject  of  his  Majesty — need  not,  where  the 
second  marriage  was  contracted  abroad,  contain 
an  averment  that  the  accused  is  a  British 
subject.  Bex  v.  Audley,  76  L.  J.  K.B.  270 ; 
[1907]  1  K.B.  383;  96  L.  T.  160;  71  J.  P.  101 ; 
23  T.  L.  R.  211— C.C.R. 


(f)  Breach  of  the  Peace, 

BeeogniBanee  to  Keep  the  Peace  and  be  of 
Good  Behayionr — ^Holding  Dieorderly  Meetings 
in  Pablio  Streets— Obstmction  of  Streets— Using 
Insulting  Language  whereby  Breach  of  the  Peace 
may  be  Oceasionea— Conduct  not  in  itself  Illegal, 
bat  ProYoking  other  Persons  to  Break  the  Peace 
—Jurisdiction  of  Xagistrate.]— The  appellant, 
in  carrying  on  a  Protestant  "crusade,"  held 
meetings  in  the  public  streets  of  a  city  in 
which  there  was  a  large  Roman  Catholic  popu- 
lation. The  meetings  were  attended  by  many 
Roman  Catholics  as  well  as  by  his  own  sup- 
porters. At  the  meetings  he  made  use  of 
language  and  gestures  insulting  and  annoying  to 
the  Roman  Catholics  and  calculated  to  provoke 
them  to  commit  breaches  of  the  peace;  and 
breaches  of  the  peace  were  in  consequence  com- 
mitted by  them.  The  appellant  did  not  himself 
conmiit  any  breach  of  the  peace,  and  advised 
his  supporters  not  to  do  so ;  but  at  one  of  the 
meetings  he  said  that  he  had  received  a  letter 
stating  that  the  Catholics  were  going  to  bring 
sticks  to  a  subsequent  meeting,  and  told  his 
supporters  that  the  police  had  refused  him  pro- 
tection and  that  he  looked  to  them  to  protect 
him.  The  meetings  caused  an  obstruction  of 
the  streets.  A  local  Act  imposed  a  penalty 
upon  every  person  who  in  any  street  used  any 
threatening,  abusive,  or  insulting  words,  or 
behaviour  whereby  a  breach  of  the  peace  might 
be  occasioned.  The  appellant  threatened  and 
intended  to  hold  similar  meetings  in  the  future. 
The  appellant  having  been  bound  over  by  the 
order  of  a  magistrate  to  keep  the  peace  and  be 
of  good  behaviour, — Held,  that  the  order  was 
valid.  Wise  v.  Dutming,  71  L.  J.  K.B.  165; 
[1902]  1  K.B.  167;  86  L.  T.  721;  60  W.  R. 
317  ;  66  J.  P.  212— D. 

Though  a  person's  conduct  is  not  in  itself 
illegal,  yet,  if  its  natural  consequence  is  to 
provoke  other  persons  to  oommit  a  breach  of 
the  peace,  he  may  properly  be  bound  over  to  be 
of  good  behaviour.    lb. 


(g)  Brothel  Keeping. 

Party  to  Continued  Use  of  Premises  as  a 
Brothel— Block  of  Flats.]— The  appellant,  who 
was  the  porter  at  certain  premises,  divided 
internally  into  eighteen  flats,  was  sxunmoned 
for  being  wilfully  a  party  to  the  continued  use 
of  the  premises  or  a  part  thereof  as  a  brothel 
contrary  to  section  13  of  the  Criminal  Law 
Amendment  Act,  1885.  Among  the  tenants  of 
the  flats  were  twelve  women  who  were  in  the 
habit  of  bringing  men  to  them  for  the  purpose 
of  prostitution,  but  there  was  no  evidence  to 
shew  which  flat  was  occupied  by  which  woman 
nor  whether  there  were  other  tenants  as  well  as 
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the  twelve  women ;  nor  was  it  proved  that  any 
one  flat  was  used  by  more  thian  one  woman. 
The  appellant  knew  the  purpose  for  which  the 
women  used  the  premises.  The  magistrate 
having  convicted  the  appellant,— He^^  that 
the  conviction  was  right,  as  the  magistrate 
might  upon  the  evidence  come  to  the  conclu- 
sion that  the  premises  as  a  whole  were  being 
used  as  a  brothel.  Singleton  v.  Ellison  (64  L.  J. 
M.C.  123;  [1896]  1  Q.B.  607)  distinguished. 
Durose  v.  Wilson,  96  L.  T.  646 ;  71  J.  P.  263— D. 


(h)  Common  Nttisance, 

Private  Vmsanoe.] — Certain  counts  of  an  in- 
dictment charged  the  prisoner  with  having 
unlawfully,  wrongfully,  and  wilfully  omitted 
and  neglected  to  bury  or  cause  to  be  buried 
dead  bodies,  whereby  and  by  reason  of  the  de- 
composition of  the  dead  bodies  whilst  in  her 
care  and  custody,  and  whilst  remaining  un- 
buried  in  her  dwelling-house,  *' divers  noxious 
injurious  and  unwholesome  smells  and  stenches 
did  arise  and  issue  from  the  said  dead  bodies 
and  thereby  the  air  was  greatly  infected  and 
corrupted  and  was  rendered  and  became  for 
several  days  offensive  unwholesome  injurious 
and  dangerous  to  health  to  the  great  damage 
and  conmion  nuisance  of  such  of  the  liege 
subjects  of  our  Lord  the  King  as  inhabited 
in  the  said  house  .  .  .  aforesaid  to  the  evil 
example  of  all  others  in  the  like  case  offending 
and  against  the  peace,'*  Ac.  :—Held,  that  these 
counts  were  bad,  as  they  did  not  allege  a 
nuisance  to  the  public,  but  only  a  nuisance  to 
certain  persons  dwelling  in  a  private  dwelling- 
house.    Bex  y.Byers,  71  J.  P.  206— Kennedy,  J. 

Power  to  Amend.] — The  prisoner  was  indicted 
for  having  obtained  a  sum  of  money  from 
F.  W.  D.  by  the  false  pretence  that  she  had 
made  fimeral  arrangements  with,  and  had  paid 
the  sum  in  question  to,  a  named  undertaker 
for  the  burial  of  a  nurse  child  G.  S.  who  had 
died  imder  her  care.  The  evidence  shewed 
that  the  false  pretence  was  made  as  to  the 
arrangements  for  the  funeral  of  another  nurse 
child,  W.  D.  .—Held,  that  the  Court  had  power 
to  amend  the  indictment  by  substituting  the 
name  of  W.  D.  for  G.  S.    lb. 


(i)  Concealment  of  Birth. 

Seeret  Dispoeltioa  of  Body.]  — To  constitute 
the  offence  of  concealment  of  birth  within 
section  60  of  the  Offences  against  the  Person 
Act,  1861,  there  must  be  a  concealment  of  the 
fact  of  the  birth,  and  that  concealment  must 
be  carried  out  by  the  secret  disposition  of  the 
dead  body.  The  secret  disposition  must  be  of 
such  a  nature  that  any  one  coming  to  the  place 
where  the  body  is  would  not  be  likely  to  see  it. 
Bex  V.  Bosenberg,  70  J.  P.  264— Jelf,  J. 

(i)  Conspiracy, 

Oonviotioii^Beioiiption  of  Qfliaxioe.]— Section  7 
of  the  Conspiracy  and  Protection  of  Property 
Act,  1876,  provides  that  a  person  who,  "  with  a 
view  to  compel  any  other  person  to  abstain  from 
doing  .  .  .  any  act  which  such  other  person  has 
a  legal  right  to  do  .  .  .  wrongfully  and  without 


legal  authority  .  .  .  injures  his  property  "  shall 
be  liable  to  a  penalty  or  imprisonment.  A 
conviction  imder  the  section  stated  that  the 
defendant,  with  a  view  to  compel  the  informant 
"  to  abstain  from  working  for  Messrs.  J.  B.  & 
Partners  Limd.  at  F.  Colliery  in  the  said  county 
(of  D.J  which  he  had  a  legal  right  to  do,  un- 
lawfully wrongfully  and  without  legal  authority 
did  injure  the  property"  of  the  mformant: — 
Held,  that  the  conviction  sufficiently  specified 
an  act  which  the  informant  had  a  legal  right  to 
do ;  but,  heldf  further,  that  it  was  nevertheless 
bad,  as  it  did  not  particularly  specify  the  pro- 
perty of  the  informant  which  vras  alleged  to 
have  been  injured.  Beg,  v.  McKemie  (61  L.  J. 
M.C.  181;  [1892]  2  Q.B.  619)  distinguished. 
Wilkins,  Ex  parte  (64  L.  J.  M.C.  221),  approved. 
Smith  V.  Moody,  72  L.  J.  K.B.  43 ;  [1903]  1  K.B. 
56;  87  L.  T.  682;  61  W.  R.  262;  67  J.  P.  69; 
20  Cox  C.C.  369— D. 

Section  39  of  the  Summary  Jurisdiction  Act, 
1879,  which  provides  that  in  proceedings  before 
Courts  of  summary  jurisdiction  the  description 
of  any  offence  in  the  words  of  the  Act  creating 
the  offence  shall  be  sufficient  in  law,  refers  only 
to  the  general  description  of  the  offence,  and 
does  not  justify  the  omission  to  specify  the 
precise  circumstances  in  which  the  particular 
defendant  is  alleged  to  have  committed  the 
offence.    lb, 

Beeetting.] — A  federation  of  shipowners  which 
was  not  qualified  under  section  111  of  the 
Merchant  Shipping  Act,  1894,  by  licence  or 
otherwise  to  engage  or  supply  seamen  to  be 
entered  on  any  ship  in  the  United  Kingdom, 
provided  a  dep6t  ship  for  men  intendmg  to 
serve  as  seamen  on  ships  in  the  United  King- 
dom belonging  to  members  of  the  federation. 
Certain  men  were  on  board  the  dep6t  ship,  and 
had  entered  into  engagements  with  the  federa- 
tion to  remain  on  b^rd  until  engaged  to  serve 
as  seamen  on  such  ships,  receiving  in  the  mean- 
time certain  daily  wages  and  rations  from  the 
federation.  The  respondents,  with  a  view  to 
compel  these  men  to  abstain  from  remaining  on 
board  the  dep6t  ship  and  fulfilling  the  engage- 
ments, wrongfuUv  and  without  legal  authority 
beset  the  dej^t  ship  and  the  approach  thereto. 
An  information  having  been  hiid  against  the 
respondents  imder  section  7,  sub-section  4  of 
the  Conspiracy  and  Protection  of  Property  Act, 
1876, — Held,  that  they  ought  to  be  convicted, 
inasmuch  as — first,  though  fulfilling  the  en- 
gagements might  not  be  an  act  which  the  men 
hsJd  a  legal  right  to  do  within  that  sub-section, 
remaining  on  board  the  dep6t  ship  and  re- 
ceiving the  wages  and  rations  were  such  acts ; 
and  secondly,  it  was  immaterial  for  the  pur- 
poses of  the  sub-section  that  the  relationship 
of  master  and  servant  did  not  exist  between  the 
federation  and  the  men.  Farmer  v.  Wilson, 
69  L.  J.  Q.B.  496;  82  L.  T.  666;  64  J.  P.  486; 
19  Cox  C.C.  602— D. 

Interferenoe  with  Workmen— <*  Watches  or 
beeete  " — **  Plaoe  " — ^Interlocutory  Ii^jimotion.]— 
There  is  nothing  in  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1876,  defining  the 
duration  of  the  •*  watching  or  besetting  "  which 
is  prohibited  bv  section  7,  sub-section  4.  It 
may  be  for  a  short  time  only,  and  yet  be  an 
offence  against  the  statute.  Chamock  v.  Court, 
68  L.  J.  Ch.  660;  [1899]  2  Ch.  36;  80  L.  T. 
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564;  47  W.  R.  683;  63  J.  P.  46^-Stirlmg,  J. 
See  also  Walters  v.  Green,  68  L.  J.  Ch.  730; 
[1899]  2  Ch.  696;  81  L.  T.  161;  48  W.  R.  23; 
63  J.  P.  742— Stirling,  J. 

Neither  is  there  anything  in  the  statute 
limiting  its  operation  to  places  habitoidly  fre- 
quented by  workmen.  "Place"  includes  any 
place  where  a  workman  happens  to  be,  however 
casually.  It  is  not  limited  to  places  ejusdem 
generis  with  places  of  business  or  residence, 
and  it  includes  public  places,  such  as  railway 
stations  and  landing-stages.  Lyons  v.  Wilkins 
(65  L.  J.  Ch.  601 ;  68  L.  J.  Ch.  146 ;  [1896]  1  Ch. 
811 ;  [1899]  1  Ch.  255)  foUowed.    Ih, 

Intimidation— " Seaman"— Meaning  of  Term 
— Keoetfity  for  Aotnal  Employmont.]— Persons 
who  follow  the  sea  as  a  ctdling  are  not  "  sea- 
men" within  the  exception  contained  in  sec- 
tion 16  of  the  Conspiracy  and  Protection  of 
Property  Act,  1875,  unless  they  are  actually 
employed  or  engaged  on  board  ship  within  the 
meaning  of  the  definition  of  *'  seaman  "  con- 
tained in  section  2  of  the  Merchant  Shipping 
Act,  1854  ^re-enacted  by  section  742  of  the 
Merchant  Snipping  Act,  1894).  An  indictment 
for  intimidation  under  section  7  of  the  Con- 
spiracy and  Protection  of  Property  Act,  1875, 
will  therefore  lie  against  persons  not  so  em- 
ployed or  engaged.  Reg.  v.  Lynch,  67  L.  J. 
Q.  B.  59;  [1898]  1  Q.B.  61 ;  77  L.  T.  568;  46 
W.  R.  205 ;  8  Asp.  M.C.  363 ;  18  Cox  C.C.  677— 
C.C.R. 

The  words  "such  other  person"  in  sub- 
section 4  mean  "any  other  person,"  and  are 
not  confined  to  the  person  sought  to  be  com- 
pelled,   lb. 

The  decision  in  Allen  v.  Flood  (67  L.  J.  Q.B. 
119 ;  [1898]  A.C.  1)  does  not  affect  the  decision 
in  LyoTis  db  Sons  v.  Wilkins  (65  L.  J.  Ch.  601 ; 
[1896]  1  Ch.  811).    lb. 

Plekoting— *' Watchei  or  beieti  *'— "  Wrong- 
fiiUy  and  iiithoat  legal  authority"— Vniiance — 
ICaUee — disfunction.]- The  words  "wrongfully 
and  without  legal  authority"  in  section  7  of 
the  Conspiracy  and  Protection  of  Property 
Act,  1875,  apply  to  all  the  five  sub-sections  of 
that  section,  and  all  the  acts  mentioned  in 
those  sub-sections  are  wrongful  and  imlawful. 
"  Watching  or  besetting  "  within  sub-section  4 
is  therefore  wrongful  and  unlawful,  unless  {per 
LtNDLEY,  M.R.)  some  reasonable  justification 
is  shewn  for  it,  or  (ver  Chitty,  L.J.,  and 
Vauqhan  Williams,  L.J.)  it  faUs  within  the 
proviso  at  the  end  of  the  section.  Such  conduct 
would  support  an  action  for  nuisance  at  common 
law,  to  which  proof  that  the  watching  or  be- 
setting was  for  the  purpose  of  peaceful  persuasion 
would  be  no  defence.  Lyons  v.  Wilkins,  68  L.  J. 
Ch.  146;  [1899]  1  Ch.  255 ;  79  L.  T.  709;  47 
W.  R.  291 ;  63  J.  P.  339— C.A. 

Aot  Tending  to  PnbUe  Xiioliiof— Combination 
to  Obtain  Pasiport — False  Bopresontationi.] — 
A  combination  by  two  or  more  persons  to  obtain 
by  false  representations  from  the  Foreign  Office 
a  passport  in  the  name  of  one  person  with  the 
intent  that  it  should  be  used  by  another  person 
is  an  act  tending  to  bring  about  a  public  mis- 
chief, and  is  therefore  an  indictable  misde- 
meanour at  conmion  law.    Rex  v.  Brailsford, 


75  L.  J.  K.B.  64;  [1905]  2  K.B.  780;  93  L.  T. 
401;  54  W.R.  283;  69  J..P.  370;  21  T.  L.  R. 
727— D. 

It  is  for  the  Court,  and  not  for  the  jury,  to 
sa^  whether  a  particular  aot  tends  to  the  public 
mischief.  It  is  not  an  issue  of  fact  upon  which 
evidence  can  be  given.    lb. 

Joint  Indiotment  againit  Three  —  Plea  of 
"Chiilty"  by  one  Defendant— Yerdiot  of  "Hot 
Goilty"  in  Favonr  of  the  other  Defendant! — 
Discretion  to  Allow  Withdrawal  of  Plea  of 
"  Onilty  " — Legality  of  Oonviotion  of  Defendant 
Pleading  "Chiilty"  — Bepiignano7.]~The  ap- 
pellant  and  two  other  persons  were  jointly 
charged  at  quarter  sessions  upon  an  indict- 
ment which  contained  five  counts  for  obtain- 
ing money  by  false  pretences,  and  a  sixth  count 
for  conspiracy.  The  sixth  count  did  not  all^e 
that  there  were  any  other  or  unknown  parties 
to  the  conspiracy.  The  three  defendants  were 
arraigned  together.  All  pleaded  "  not  guilty  " 
to  the  first  five  counts.  The  appellant  pleaded 
"guilty"  to  the  sixth  count,  the  other  defen- 
dants pleading  "not  guilty"  to  that  count. 
A  verdict  of  "not  guilty"  was  returned  in 
favour  of  the  appellant  on  the  first  five  counts. 
The  trial  of  the  other  defendants  proceeded, 
and  the  jury  found  them  "  not  guilty  "  upon 
all  the  six  counts.  The  appellant  then  applied 
for  leave  to  withdraw  his  plea  of  "  guilty  "  and 
enter  a  plea  of  "not  guilty."  The  Court  of 
quarter  sessions  refused  the  application  on  the 
ground  that  they  had  no  power  to  grant  it,  and 
convicted  the  appellant.  On  a  Case  stated  for 
the  Court  for  Crown  Cases  Reserved, — Held, 
that  the  conviction  must  be  (quashed,  inasmuch 
as  the  appellant's  plea  of  "  guilty  "  to  the  chaise 
of  conspiracy  was  inconsistent  with  the  verdict 
of  "  not  guilty "  in  favour  of  the  other  defen- 
dants on  that  charge.  Held,  also,  that  the 
Court  of  quarter  sessions  had  a  discretion  to 
allow  the  appellant  to  withdraw  his  plea  of 
"  guilty  "  and  enter  a  plea  of  "  not  guilty,"  and 
that  their  omission  to  exercise  that  discretion, 
as  it  deprived  the  appellant  of  the  chance  of 
being  tried  and  possibly  acquitted,  was  of  itself 
a  ground  for  quashing  the  conviction.  Rex  v. 
Plummer,  71  L.  J.  K.B.  805 ;  [1902]  2  K.B.  839 ; 
86  L.  T.  836;  51  W.  R.  137 ;  66  J.  P.  647 ;  20 
Cox  C.C.  269— C.C.R. 

Prisonen  Indicted  Together  in  One  Connt — 
Some  Fonnd  Onilty  and  some  Aeqnitted — Be- 
pngnance.] — Railway  officials  were  indicted  for 
conspiring  to  defraud  the  railway  company  by 
stealing  and  selling  uncancelled  but  used 
tickets; — Held,  that  persons  to  whom  they 
sold  these  tickets  could  be  indicted  together 
in  the  same  count  with  the  railway  officials. 
Where  several  persons  are  charged  with  having 
conspired  together,  a  finding  that  some,  but 
not  all,  did  so  conspire  is  not  upon  the  face 
of  it  bad  for  repugnance.  Beg,  v.  Quinn,  19 
Cox  C.C.  78— FitzGibbon,  L.J. 

Immunity  from  Punishment  of  One  Party 
Profocnted- Liability  of  Other  Party  to  Oonvio- 
tion.] — Assuming  that  immunity  from  prosecu- 
tion is  given  to  the  mother  of  a  child  by  the 
proviso  contained  in  section  56  of  the  Offences 
against  the  Person  Act,  1861,  such  immunity 
has  no  bearing  upon  the  question  whether  a 
conspiracy  between  her  and  another  person  to 
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do  an  aot  which  is  unlawful  under  the  section 
is  an  offence  against  the  criminal  law ;  and  the 
other  person  may  therefore  he  convicted  for 
conspiring  with  the  mother  to  commit  an 
offence  under  the  section.  Bex  v.  Duguid, 
75  L.  J.  K.B.  470;  94  L.  T.  887;  70  J.  P.  294; 
21  Cox  O.C.  200 ;  22  T.  L.  R.  606— C.C.R. 


(k)  Cremation, 

Buning  Bodief  in  Private  Houses.] — The 
prisoner  was  indicted,  imder  section  8,  sub- 
section 8  of  the  Cremation  Act,  1902,  for  having, 
with  intent  to  conceal  the  commission  of  cer- 
tain specified  offences,  procured  the  cremation 
of  certain  dead  bodies.  It  appeared  that  the 
prisoner  burnt  certain  dead  bodies  of  children 
in  a  stove  in  her  own  house : — Held^  that  that 
was  not  evidence  to  go  to  the  jury  of  having 
'*  procured  the  cremation  of  any  body  "  within 
the  meaning  of  the  sub-section  in  question. 
Rex  V.  Byers,  71  J.  P.  205— Kennedy,  J. 


(1)  Cruelty. 

Omel^  to  Children.] — 4  Edw.  7  c.  15  m  the 
Prevention  of  Cruelty  to  Children  Act^  1904. 

Prerention  of— Statute  Dealing  with  Procedure 
— Betrospeotiye  Operation.]— Section  27  of  the 
Prevention  of  Cruelty  to  Children  Act,  1904, 
which  substitutes  a  limit  of  six  months  for  the 
three  months  mentioned  in  the  second  proviso 
of  section  5  of  the  Criminal  Law  Amendment 
Act,  1886,  deals  with  procedure  only.  There- 
fore, after  the  Act  of  1904  comes  into  operation 
a  prisoner  who  previously  committed  an  offence 
under  section  6,  sub-section  1  of  the  Criminal 
Law  Amendment  Act,  1886,  may,  within  the 
limit  of  six  months  from  the  commission  of  the 
offence  imposed  by  section  27  of  the  Act  of 
1904,  be  prosecuted  for  the  offence,  although 
he  committed  it  more  than  three  months  pre- 
viously to  the  commencement  of  the  prosecution, 
so  that  the  limitation  of  time  for  commencing 
the  prosecution  imposed  by  section  6  of  the  Act 
of  1886  is  exceeded.  Bex  v.  Dharma^  74  L.  J. 
K.B.  450;  [1906]  2  K.B.  336;  92  L.  T.  700; 
63  W.  R.  431;  69  J.  P.  198;  21  T.  L.  R.  353— 
C.C.R. 

Children  under  Sixteen- Proof  of  Age.]— Upon 
the  prosecution  for  cruelty  to  a  child  under  the 
Prevention  of  Cruelty  to  Children  Act,  1894, 
of  a  person  having  the  custody,  charge,  or  care 
of  such  child,  it  is  not  necessary  under  that 
Act  to  prove  the  age  of  such  child  by  the  pro- 
duction of  its  birth  certificate,  coupled  with 
evidence  of  identity ;  any  such  lawful  evidence 
as  would  establish  any  other  fact  at  the  triid 
is  sufficient,  even  in  the  absence  of  the  child 
itself  at  the  trial.  Beg,  v.  Cox,  67  L.  J.  Q.B. 
293;  [1898]  1  Q.B.  179;  77  L.  T.  634;  18  Cox 
C.C.  672— C.C.R. 

Trial  of  Prisoner— Presenee  of  Child  in  Court.] 
— Section  16  of  the  Prevention  of  Cruelty  to 
Children  Act,  1894,  has  reference  to  the  attend- 
ance before  the  Court  of  the  child  in  respect 
of  whom  the  offence  is  alleged  to  have  been 
committed  only  for  the  purpose  of  furnishing 
evidence,  and  does  not  by  implication  require 
the  attendance  of  the  child  in  any  case  in  which 


the  presence  or  evidence  of  the  child  cannot  be 
had  or  is  not  desired.  Bex  v.  BcUe,  74  L.  J. 
K.B.  65;  [1905]  1  K.B.  126;  91  L.  T.  889; 
-58  W.  R.  400;  69  J.  P.  88;  8  L.  G.  R.  40; 
20  Cox  C.C.  739 ;  21 T.  L.  R.  70— C.C.R. 

'Witness— AdmiMibility— Husband  and  Wif)B.] 
— ^The  words  "any  other  offence  involving 
bodily  injury  to  a  child  under  the  age  of  six- 
teen years  "  in  the  schedule  to  the  Prevention 
of  Cruelty  to  Children  Act,  1894,  include  the 
crime  of  culpable  homicide.  Therefore  the 
wife  of  a  man  charged  with  the  culpable  homi- 
cide of  his  child  aged  twelve  months,  or  alter- 
natively with  a  contravention  of  section  1  of 
the  Act  mentioned,  is  a  competent  witness 
under  section  12  of  the  same  Act.  Advocate 
{EM.)  V.  Fraser,  3  F.  (Just.  Cas.)  67— Ct.  of 
Justy. 


(m)  Dealing  in  Old  Metals. 

Penalty  for  Purehasing  Less  than  Amount 
Vamed.] — ^It  is  of  the  essence  of  the  offence 
created  by  section  13  of  the  Prevention  of 
Crimes  Act,  1871,  that  the  accused  should  be 
a  "  dealer  in  old  metals.**  Adame  v.  M^Kenna, 
8  F.  (Just.  Cas.)  79— Ct.  of  Justy. 


(n)  Embezzlement, 

Indietment  Charging  Embenlement  of  Money 
— Emblement  of  Xoney  or  Goods.]— The 
prisoner  was  indicted  for  the  embezzlement 
of  a  sum  of  money: — Held,  that  he  could  not 
be  convicted  of  embezzling  goods.  Bex  v. 
Clarke,  69  J.  P.  150— C.C.R. 

Eyidenee.] — In  such  a  case  counsel  ifor  the 
prisoner  is  entitled  to  ask  questions  tending  to 
shew  that  there  has  been  no  embezzlement  of 
money.    16. 


(o)  False  Pretences, 

Credit  obtained  by  Fraud— Heal  Consumed  at 
Bestaurant  without  Xeans  to  Pay  for  it.]— A 
person  who  orders  and  consumes  a  meal  at  a 
restaurant  without  being  possessed  of  the  means 
to  pay  for  it  does  not  .obtain  goods  by  false  pre- 
tences under  section  88  of  the  Larceny  Act, 
1861,  but  does  incur  a  debt  or  liability  by  frau- 
dulently obtaining  credit  so  as  to  constitute 
an  offence  within  the  meaning  of  section  13 
of  the  Debtors  Act,  1869.  Beg.  v.  Jones,  67 
L.  J.  Q.B.  41 ;  [1898]  1  Q.B.  119 ;  77  L.  T.  503 ; 
46  W.  R.  191— C.C.R. 

Subsequent  Attempts — One  Transaotion.] — On 

an  indictment  charging  the  defendant  with 
obtaining  goods  by  false  pretences,  evidence 
was  admitted  to  shew  that  the  defendant  had 
a  few  days  subsequent  to  that  charged  in  the 
indictment  obtained  other  goods  by  similar 
false  pretences : — Held,  that  as  it  appeared  on 
the  facts  that  it  was  all  one  transaction  in 
which  the  defendant  was  engaged  the  evidence 
was  properly  admitted.  Bex  v.  Smith,  92  L.  T. 
208 ;  69  J.  P.  51 ;  20  Cox  C.C.  804— C.C.R. 

Made  in  Sootland— Chwds  Obtained  in  England 
—Jurisdiction.] — Where  a  person  makes  a  false 
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representation  in  Scotland  which  induces  the 
person  to  whom  it  is  made  to  supply  him  with 
goods  on  credit  in  England,  the  person  making 
such  representation  may  be  properly  tried  in 
England  upon  an  indictment  charging  him 
with  offences  under  section  11,  sub-section  13, 
and  section  IS,  sub-section  1  of  the  Debtors 
Act.  1869.  Reg,  v.  Ellis,  68  L.  J.  Q.B.  103; 
[1899]  1  Q.B.  230 ;  79  L.  T.  582 ;  47  W.  R.  188 ; 
62  J.  P.  838 ;  19  Cox  C.C.  210— C.C.R. 

Obtaining  Goods  oe  Credit— False  Cheque — 
Cheque  Drawn  on  Closed  Aceoant.] — ^A  person 
in  payment  for  certain  goods  gave  a  cheque 
drawn  on  a  bank  at  which  he  represented  that 
he  had  an  account,  knowing  that  his  account 
had  been  closed,  and  that  the  cheque  would  not 
be  honoured : — Held,  that  the  offence  was  not 
obtaining  credit,  but  goods,  by  false  pretences, 
and  that  there  was  evidence  on  which  he  could 
properly  be  convicted  of  that  offence.  Bex  v. 
CosneU,  84  L.  T.  800;  49  W.  R.  633;  66  J.  P. 
472 ;  20  Cox  C.C.  6— C.C.R. 

Offloer  of  Friendly  Soeiety— Entry  of  Kune  on 
Lift  as  Entitled  to  Slok  Pay— Intervention  of 
Other  Offloer.] — It  was  the  duty  of  the  prisoner, 
who  was  an  officer  of  a  society,  to  return  the 
names  of  members  entitled  to  sick  pay.  He 
wrongfully  entered  on  the  list  a  member's  name, 
which  he  gave  to  the  secretary,  and  in  due 
course  received  an  order  from  the  treasurer 
to  pay  the  member  the  sum  named.  When 
the  prisoner  received  the  money  he  applied  it 
in  payment  of  a  debt  due  from  the  member 
to  himself : — Held,  that  there  was  evidence 
upon  which  the  jury  might  find  that  the  money 
was  obtained  by  the  prib:ner  by  a  false  pretence 
made  by  him  to  the  treasurer.  Rex  v.  Taylor, 
49  W.  R.  671 ;  65  J.  P.  467— C.C.R. 

Agent  Entmsted  with  YalnaUe  Soenrity — 
Person  not  Following  Vocation  of  Agent.]— In 
order  to  constitute  an  agent  within  the  mean- 
ing of  section  76  of  the  Larceny  Act,  1861,  it 
is  necessary  that  the  person  entrusted  with  a 
security  for  money  should  be  in  the  position 
of  an  agent  apart  from  the  particular  trans- 
action in  question.  Therefore  a  conjurer  and 
"  thought-reader  '*  who,  having  been  entrusted 
with  a  cheque  with  a  direction  to  apply  it  for 
a  specific  purpose,  in  violation  of  good  faith  and 
contrary  to  the  terms  of  such  direction,  converts 
it  to  his  own  use,  cannot  be  convicted  of  a  mis- 
demeanour under  the  section.  Reg,  v.  Portugal 
(56  L.  J.  Q.B.  667;  16  Q.B.  D.  487)  followed. 
Reg.  V.  Kane,  70  L.  J.  K.B.  143;  [1901]  1  K.B. 
472 ;  84  L.  T.  240 ;  65  J.  P.  26— C.C.R. 

**  Benefleial  owner  "  of  Xoney.] — Persons  who 
have  the  control  of  the  disposition  of  money,  or 
who  have  the  power  of  devoting  it  to  the  pur- 
poses of  their  enjoyment  or  amusement,  are 
**  beneficial  owners  "  of  the  money  within  the 
meaning  of  section  1  of  the  Larceny  Act,  1868. 
Reg.  V.  Neat,  69  L.  J.  Q.B.  118 ;  81  L.  T.  680 ; 
64  J.  P.  39 ;  19  Cox  C.C.  424— C.C.R. 

Kemotenets — Competitor  in  Handieap  Baoe — 
False  Statement  as  to  Previoos  Performaneei — 
Attempt  to  Obtain  Priie.]— The  defendant  was 
convicted  of  attempting  to  obtain  prizes  for  foot 
races  by  false  pretences.  It  was  proved  that 
entries  for  two  races  at  an  athletic  meeting 
were  made  in  the  name  of  one  Sims,  and  that 
such  entries  contained  correct  statements  as  to 


the  recent  performances  of  Sims  as  a  nmner, 
including  a  statement  that  he  had  never  won  a 
race.  The  entries  were  not  written  either  by 
Sims  or  by  the  defendant.  At  the  meeting  the 
defendant  ran  in  the  name  of  Sims.  By  reason 
of  the  statements  in  the  entries  he  obtained 
long  starts,  and  won  both  races.  He  was  in 
fact  a  superior  runner  and  a  previous  winner. 
After  the  races  he  falsely  stated,  in  reply  to 
questions  put  to  him  by  the  handicapper,  that 
he  really  was  Sims,  and  that  the  statements  in 
the  entries  were  true  statements  as  to  his  per- 
formances. He  did  not  apply  to  have  the  prizes 
handed  over  to  him: — Held,  that  there  was 
evidence  for  the  jury  of  an  attempt  to  obtain 
the  prizes  by  false  pretences,  and  that  the 
attempt  was  not  too  remote  from  the  pretence ; 
and  that  the  defendant  was  properly  convicted. 
Reg,  V.  Lamer  (14  Cox  C.C.  497)  disapproved. 
Reg.  v.  Button,  69  L.  J.  Q.B.  901 ;  [1900]  2  Q.B. 
697;  83  L.  T.  288;  48  W.  R.  703;  19  Cox  C.C. 
668;  64  J.  P.  600— C.C.R. 

Eyidenee— Eridenoe  of  Oflfenoes  Similar 'but 
Subsequent  to  the  Charge  —  Conneoted  Soheme 
of  Fraud — Adnussllnlity.] — Where  on  the  trial 
of  an  indictment  for  obtaining  goods  by  false 
pretences  there  is  evidence  that,  at  dates  sub- 
sequent to  the  offence  charged,  the  prisoner 
obtained  goods  from  other  persons  by  similar 
false  pretences,  such  evidence  is  admissible 
when  it  points  directly  to  one  and  the  same 
system  of  fraud  and  a  connected  soheme  of  dis- 
honesty. Reg,  v.  Rhodes,  68  L.  J.  Q.B.  83; 
[1899]  1  Q.B.  77 ;  79  L.  T.  360 ;  47  W.  R.  121 ; 
62  J.  P.  774— C.C.R. 

Obtaining  Credit  by  Fraud  —  Eridenee  of 
Similar  Frauds  by  Prisoner— Eeleyanoy.]— Upon 
the  trial  of  an  indictment  for  obtaimng  credit 
by  means  of  fraud,  evidence  of  other  similar 
friBkuds  by  the  prisoner  immediately  preceding 
the  offence  charged  in  the  indictment  is  relevant 
and  adnodssible  as  tending  to  show  a  system  of 
fraud,  and  negativing  any  honest  motive  on  the 
part  of  the  prisoner.  Rex  v.  Wyatt,  73  L.  J. 
K.B.  16;  [1904]  1  K.B.  188;  62  W.  R.  286;  68 
J.  P.  31 ;  20  Cox  C.C.  462 ;  20  T.  L.  R.  68— C.C.R. 

Beleyanoy  and  Admissibility- False  Pre- 

tenees— Course  of  Conduct  Shewing  Intention  te 
Defraud.] — Upon  the  trial  of  an  indictment  for 
obtaining  money  by  false  pretences  by  means  of 
worthless  cheques,  evidence  of  other  and  similar 
frauds  by  the  prisoner,  given  in  support  of  an 
indictment  for  a  similar  fraud  upon  another 
person  in  respect  of  which  the  prisoner  was 
acquitted,  is  relevant  and  admissible  as  illus- 
trating a  course  of  conduct  shewing  an  inten- 
tion to  defraud.  Reg,  v.  OUis,  69  L.  J.  Q.B. 
918 ;  [1900]  2  Q.B.  768 ;  83  L.  T.  251 ;  49  W.  R. 
76 ;  64  J.  P.  618 ;  19  Cox  C.C.  664— C.C.R. 

Amendment  of  Indictment.] — See  Rex  v.  Byers, 
71  J.  P.  206. 


(p)  FalsiflcaHon  of  Accounts, 

Acconnt  not  Belonging  to  Employer  —  SuA- 
ciency  of  Indictment.]— In  order  to  support  an 
indictment  under  section  1  of  the  Falsmoation 
of  Accounts  Act,  1875,  charging  a  servant  with 
making  a  false  entry  in  an  aooount,  it  must  be 
alleged  in  the  indictment  and  proved  that  the 
account  belongs  to,  or  was  in  the  possession  of, 
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the  employer,  or  was  received  by  the  servant  for 
or  on  account  of  his  employer.  Rex  v.  PaU/ny 
75  L.  J.  K.B.  15;  [1906]  1  K.B.  7;  98  L.  T. 
673;  54  W.  R.  396;  69  J.  P.  428;  22  T.  L.  R. 
41— C.O.R. 

Colleoter  of  Poor  Bato— Balanoo  of  Aooonnt.]— 
A  collector  of  poor  rates  whose  duties  included 
the  keeping  of  the  overseers*  receipt  and  pay- 
ment book,  stated  the  accoimt  shewing  a  balance 
to  be  due  from  the  overseers  to  the  inhabitants. 
This  balance,  which  was  correct  as  to  the  differ- 
ence between  receipts  and  expenditure,  he  stated 
as  "  balance  in  hand.'*  He,  however,  was  imable 
to  produce  this  amount : — Heldt  that  the  words 
**  in  hand  **  did  not  make  the  entry  false,  the 
account  being  a  correct  record  of  receipts  and 
expenditure,  and  that  the  collector  could  not 
therefore  be  convicted  of  fiJsification  of  accounts 
even  if  he  had  misappropriated  the  amount. 
Beg.  V.  WiUiams,  79  L.  T.  789;  68  J.  P.  108; 
19  Cox  CO.  289— C.O.R. 

Omitting  and  Concurring  in  Omitting  Xaterial 
Partionlara  from  Book  —  SUps  idta  Entries 
Omitted  lent  from  Paris  to  London— Entries 
made  bj  Employer  in  Cash  Aooonnt  Book  in 
London  from  Slips— Jnrisdiotion  of  Enp^lish  Court.] 
— The  prisoner  was  employed  in  Pans  to  receive 
money  on  accoimt  of  his  employers  in  London. 
It  was  his  duty  to  pay  money  so  received  into  a 
bank,  to  enter  on  slips  an  account  of  all  such 
sums,  and  to  send  those  slips  to  London.  A 
cash  account  book  was  kept  in  London  into 
which  those  slips  were  entered  by  one  of  the 
prisoner's  employers.  The  prisoner  received 
various  sums  of  money  which  he  kept  and  inten- 
tionally omitted  from  the  slips  sent  to  London, 
knowing  that  entries  omitted  on  the  slips  would 
Ukewise  be  omitted  from  the  cash  account  book 
kept  in  London,  as  they  in  fact  were: — Held 
(Kennedy,  J.,  and  Channell,  J.,  doubting), 
that  the  prisoner  was  properly  convicted  under 
the  Falsification  of  Accounts  Act,  1875,  s.  1,  of 
omitting  and  concurring  in  omitting  the  entries 
in  the  cash  account  book  in  London,  and  that 
as  the  ofience  was  completed  in  London,  where 
the  slips  were  received,  the  Court  had  jurisdic- 
tion to  try  the  case.  Bex  v.  OUphant,  74  L.  J. 
K.B.  591;  [1905]  2  K.B.  67;  94  L.  T.  824;  58 
W.  R.  556;  69  J.  P.  280 ;  21  Cox  C.C.  192;  21 
T.  L.  R.  416— C.C.R. 

Entries  Made  with  Intent  to  Dofhind.] — In  a 

charge  of  falsification  of  accounts  it  is  necessary 
to  shew  not  merely  false  entries  in  the  books  or 
accounts,  but  that  such  false  entries  were  made 
with  intent  to  defraud,  and  the  question  of  the 
intent  with  which  such  entries  was  made  is  for 
the. jury.  Bex  v.  Drewettf  69  J.  P.  87 ;  21 T.  L.  R. 
164^C.CJl. 

(q)  Forgery, 

"Beoord"— Offleial  Doenment  not  kept  in 
Pnrsoanoo  of  any  Statutory  Authority— Begister 
of  Ordinations.]— *' Record**  in  section  28  of 
24  &  25  Vict.  c.  98,  means  record  of  a  Court  of 
competent  jurisdiction,  and  forgery  of  a  docu- 
ment which,  although  an  official  document,  is 
not  kept  in  pursuance  of  any  statutory  authority, 
does  not  constitute  an  offence  withm  that  sec- 
tion. Consequently,  uttering  as  a  certificate  of 
letters  of  ordination  a  document  purporting  to 
be  a  copy  of  the  register  of  ordinations  to  which 


the  signature  of  the  registrar  of  the  diocese  was 
forced  is  not  indictable  under  that  section,  the 
register  of  ordinations  not  being  kept  under  any 
statutory  authority.  Bex  v.  Eiheiridge,  19  Cox 
C.C.  676— Kennedy,  J. 

Sentenee  of  Hard  Lat>oar—**  Cheat  or  fraud 
punishable  at  oommon  law."] — A  prisoner  who 
is  convicted  upon  an  indictment  for  forgery  at 
common  law  cannot  be  sentenced  to  hard  laliour 
under  section  29  of  the  Criminal  Procedure  Act, 
1851,  as  having  been  convicted  of  the  offence  of 
a  cheat  or  fraud  punishable  at  common  law. 
Bex  V.  Hamilton,  70  L.  J.  K.B.  480 ;  [1901]  1 
K.B.  740 ;  84  L.  T.  882 ;  49  W.  R.  575 ;  66  J.  P. 
265 ;  19  Cox  C.C.  675— C.C.R. 

Keeping  Becord  whereby  False  Eridenoe  Given 
—Conviction  for  Forgery— Aotion  for  Damages.] 

— See  Negligence. 


(r)  Fraud, 

Credit  Obtained  by— Xeal  >Consnmed  withoat 
Xeans  to  Pay  for  it.] — A  person  who  orders  and 
consumes  a  meal  at  a  restaurant  without  being 
possessed  of  the  means  to  pay  for  it  does  not 
obtain  goods  by  &klse  pretences  under  section  88 
of  the  Larceny  Act,  1861,  but  does  incur  a  debt 
or  liability  by  fraudulently  obtaining  credit  so 
as  to  constitute  an  offence  within  the  meaning 
of  section  18  of  the  Debtors  Act,  1869.  Beg,  v. 
Jones,  67  L.  J.  Q.B.  41;  [1898]  1  Q.B.  119;  77 
L.  T.  508 ;  46  W.  R.  191 ;  19  Cox  C.C.  87— C.C.R. 

Evidenoe  of  Similar  Frauds  by  Prisoner— 

Belevancy.] — Upon  the  trial  of  an  indictment 
for  obtaining  credit  by  means  of  fraud,  evidence 
of  other  similar  frauds  committed  by  the  prisoner 
shortly  before  the  offence  charged  m  the  indict- 
ment is  relevant  and  admissible  as  tending  to 
negative  accident  or  mistake,  and  to  shew  system. 
Bex  V.  Walford,  71  J.  P.  215-C.CJEl. 

(s)  Fraudulent  Misappropriaiion, 

Conviction  Set  Aside — Evideneo — Bank  Director 
—Confusion  of  Civil  and  Criminal  Liability.]— 
Conviction  of  a  bank  director  set  aside  on  the 
grounds  that  the  Judge  in  charging  the  jury 
confused  the  charge  of  fraudulent  appropria- 
tion of  money  with  the  general  charge  of 
irregularity  in  the  conduct  of  business,  and  that 
he  misdirected  the  jury  in  telling  them  that  it 
was  not  conclusive  of  tne  defendant's  innocence 
that  he  was  solvent  instead  of  giving  them 
proper  guidance  on  what  amounted  to  fraudu- 
lent misappropriation  within  the  meaning  of 
the  Criminal  Code.  Nelson  v.  Begem,  71  L.  J, 
P.C.  55 ;  [1902]  A.C.  250;  86  L.  T.  164— P.C. 


(t)  Fraudulent  Prospectus, 

Xanager  of  Limited  Company— ITnlawfol  PnbU- 
cation  it  False  Statements — ^Person  Managing 
AiEairs  of  Compuiy.] — ^A  person  who  in  fact 
manages  the  affairs  of  a  limited  company  is  a 
manager  within  the  meaning  of  section  84  of  the 
Larceny  Act,  1861 — although  he  may  not  have 
been  appointed  to  the  office  under  the  Com- 
panies Act,  1862— and  is  therefore  liable  to  be 
convicted  under  that  section  of  unlawfully 
making,    circulating,    and   publishing   written 
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statements  false  to  his  knowledge,  with  intent 
to  induce  persons  to  become  shareholders  in  the 
company.  Bex  v.  Lawson,  74  L.  J.  K.B.  296 ; 
[1905]  1  K.B.  641;  92  L.  T.  801 ;  63  W.  R.  459; 
69  J.  P.  122;  20  Cox  CO.  812 ;  21  T.  L.  R.  281 
— C.C.R. 

Bixeetor  of  Pvblie  Oompaajf  iMuiiur  false 
Statements  of  Aoooonts— Intent.]— A  director, 
manager,  or  public  officer  of  any  body  corporate 
or  public  company  who  makes  or  publishes  false 
statements  of  accounts,  knowing  them  to  be 
false,  with  the  intent  that  they  shall  be  acted 
upon  by  those  whom  they  shall  reach,  is  pre- 
sumed in  law  to  have  done  so  with  intent  to 
defraud  within  sections  83  and  84  of  the  Larceny 
Act,  1861.    Beg,  v.  Birt,  68  J.  P.  828— Ridley,  J. 


(u)  Larceny. 

Statute.]—!  Edw.  7  c.  10  w  the  Larceny 
Act,  1901. 

fish  Taken  at  Sea— Potseiiion  of  Owner  of 
Smack— Skipper  of  Smaok.] — Fish  taken  at  sea 
are  in  the  possession  of  the  owner  of  the  smack 
by  which  they  are  taken,  as  soon  as  they  are 
taken,  and  are  consequently  the  subject  of 
larceny.  A.,  who  was  employed  as  skipper  of  a 
smack  used  for  trawling  outside  territorial 
waters,  during  the  course  of  a  fishing  voyage  put 
into  port,  sold  the  fish  he  had  taken,  and  ap- 
propriated the  proceeds  to  his  own  use : — Held, 
that  he  vras  properly  convicted  of  larceny.  Bex 
V.  Mallison,  86  L.  T.  600;  66  J.  P.  503;  20  Cox 
C.C.  204— C.C.R. 

Honse-pigeon— VnlawfuUy  Killing— Bight  of 
Person  other  than  Owner  to  Proiecate.]— The 
right  to  prosecute  under  section  23  of  the 
Larceny  Act,  1861,  for  unlawfully  and  wilfully 
killing  a  house-pigeon  under  such  circumstances 
as  do  not  amount  to  larceny  at  common  law  is 
not  limited  to  the  owner  of  the  pigeon  or  the 
person  aggrieved,  and  it  is  competent  to  any 
person  to  prosecute  for  an  offence  committed 
imder  that  section,  even  though  compensation 
has  been  paid  to  the  owner  and  the  owner  is 
satisfied  with  such  compensation.  Smith  v. 
Dear,  88  L.  T.  664 ;  67  J.  P.  244 ;  20  Cox  C.C. 
458— D. 

Ferreti— **  Animals  kept  in  a  state  of  Oonflne- 
ment."}— Ferrets  are  *'  animals  kept  in  a  state  of 
confinement "  within  sections  21  and  22  of  the 
Larceny  Act,  1861,  and  therefore  persons  resist- 
ing apprehension  by  a  police  officer,  who  finds 
them  m  possession  of  a  ferret  which  they  knew 
to  be  stolen,  are  guilty  of  murder,  if  such  resist- 
ance directly  results  in  the  police  officer's  death. 
Bex  V.  SherHff,  20  Cox  C.C.  334^-Darling,  J. 

Deer— Vnlawfal  Posieiiion  of— Beer  "  kept  or 
being  in  "  Porest— Deer  Killed  Ontiide  Forest.]— 
A  person  who  kills  and  takes  possession  of  a 
deer  which  has  strayed  outside  the  boundaries 
of  a  forest  has  not  "unlawfully"  killed  the 
deer  within  the  meaning  of  section  12  of  the 
larceny  Act,  1861,  and  cannot  therefore  be 
convicted  under  section  14  of  being  in  unlawful 
possession  of  it.  Threlkeld  v.  Smith,  70  L.  J. 
K.B.  921 ;  [1901]  2  K.B.  631 ;  86  L.  T.  275 ;  50 
W.  R.  158 ;  20  Cox  C.C.  88— D. 


Onneat  Coin— Sale  bj  Thief  of  Coin  as  Omiosity 
—Order  of  Sestitati<m   against   Pnrehaser.]— 

Current  coin  may  be  sold  as  a  curiosity,  instead 
of  being  transferred  as  current  coin  of  the  realm. 
Moss  V.  Hancock,  68  L.  J.  Q.B.  657 ;  [1899] 
2Q.B.  111;80L.T.698;  47  W.R.  698;  63  J.  P. 
517;  19  Cox  C.C.  324— D. 

If  a  current  coin  which  has  been  stolen  is  sold 
as  a  curiosity  by  the  thief,  who  is  subeec^uently 
convicted  of  the  larceny,  an  order  of  restitution 
of  the  coin  may  be  made  under  section  100  of 
the  Larceny  Act,  1861,  against  the  purchaser. 
Sertible,  that  if  a  current  coin  is  dealt  with  and 
transferred  as  such  by  a  thief  who  has  stolen  it, 
an  order  of  restitution  cannot  be  made  against 
the  person  who  in  good  faith  receives  it  from 
the  thief.    lb, 

OoUeeting  Debts  on  Oommisrion— Fraudulent 
CenversioB  of  Sums  OoUeeted.]— The  prisoner 
was  convicted  under  section  1,  sub-section  1  (6) 
of  the  Larceny  Act,  1901,  for  having  received 
for  and  on  account  of  the  prosecutor  from  a 
customer  of  the  prosecutor  certain  sums  of 
money  and  fraudulently  converted  the  same  to 
his  own  use  and  benefit.  It  appeared  that  the 
prisoner  was  employed  on  the  terms  that  he 
should  collect  for  the  prosecutor  the  debts  of 
customers  set  forth  in  a  list,  and  that  he  should 
account  for  the  moneys  so  collected  at  the  end 
of  each  week,  after  deducting  5  per  cent,  for  his 
own  remuneration.  The  prisoner  collected 
various  sums,  failed  to  pay  them  over  to  the 
prosecutor,  and  fraudulently  converted  them  to 
his  own  use : — Held,  that  the  conviction  was 
right.    Bex  v.  Lord,  69  J.  P.  467— C.C.R. 

Sale  of  Ooodf— Fraudulent  Delivery  of  Goods 
bj  Seller's  Senrant  to  Porchafer— Beeeipt  Given 
for  Less  ilnantity  of  Goods  than  those  Actually 
Delivered — ^Ko  Identifloation  of  Speeiilo  Goods 
Stolen.]— A  servant  of  the  seller  of  residual 
metal  products,  in  collusion  with  the  prisoner, 
who  was  in  the  habit  of  buying  from  the  seller 
the  residual  metal  products,  sold  and  delivered 
to  the  prisoner  32  tons  18  cwt.  of  the  residual 
metal  products,  but  only  entered  against  him  in 
the  seller's  books  81  tons  3  cwt.  and  charged 
him  with  the  smaller  amount  only.  There  was 
no  evidence  of  any  contract  between  the  seller 
or  any  agent  of  the  seller  and  the  prisoner  for 
the  sale  of  the  goods  other  than  the  fraudulent 
delivery  of  the  larger  quantity  of  goods  by  the 
seller's  servant  to  the  prisoner.  The  prisoner 
was  charged  on  an  indictment  with  the  larceny 
of  1  ton  10  cwt.  of  residual  metal  products,  and 
was  convicted: — Held,  that,  as  there  was  no 
contract  between  the  seller  or  anv  agent  on  his 
behalf  and  the  prisoner  by  which  the  property 
in  the  goods  passed  to  Uie  prisoner,  he  was 
properly  convicted  of  larceny,  although  it  was 
not  possible  to  say  which  1  ton  10  cwt.  out  of 
the  82  tons  18  cwt.  had  been  stolen,  and  there 
was  therefore  no  proof  of  the  theft  by  the 
prisoner  of  any  specific  goods.  Bex  v.  Tidenoell, 
74  L.  J.  K.B.  725 ;  [1905]  2  K.B.  273 ;  93  L.  T. 
Ill ;  69  J.  P.  318;  21  Cox  C.C.  10;  21  T.  L.  R. 
531— C.C.R. 

Stealing  from  the  Person— Venue  in  Compound 
Laroeny- Indictment  for  Oompoimd  Lareeny— 
Power  to  Oonviet  of  Less  Offanoe  than  that  for 
whioh  Prisoner  is  Indieted.] — ^The  venue  in  an 
indictment  charging  the  compound  larceny  of 
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Btealing  from  the  person  was  laid  in  the  county 
of  the  city  of  Glouoeeter,  whither  the  stolen 
property  was  taken  hy  the  prisoners,  it  having 
heen  proved  that  the  theft  was  committed  in 
•the  connty  of  Wilts : — HeW,  that  there  was  no 
jnrisdiction  to  try  the  prisoners  in  the  city  of 
Gloucester,  as  there  would  have  been  if  they 
had  been  charged  with  simple  larceny  only. 
Heldf  further,  that  the  jury  could  not  find  a 
verdict  of  simple  larceny  upon  an  indictment  for 
compound  larceny.  Bex  v.  FerUey,  20  Cox  C.C. 
252— Jelf,  J. 

Agent  Entrusted  with  Valuable  Seourtty— 
Penon  not  7dlloiring  Yoeatioa  of  Agent.]-^In 
order  to  constitute  an  agent  within  the  meaning 
of  section  76  of  the  Larceny  Act,  1861,  it  is 
necessary  that  the  person  entrusted  with  a 
security  for  money  should  be  in  the  position  of 
an  agent  apart  from  the  particular  transaction 
in  question.  Therefore  a  conjurer  and  * '  thought- 
reader**  who,  having  been  entrusted  with  a 
cheque  with  a  direction  to  apply  it  for  a  specific 
purpose,  in  violation  of  good  faith  and  contrary 
to  the  terms  of  such  direction,  converts  it  to  his 
own  use,  cannot  be  convicted  of  a  misdemeanour 
under  the  section.  Beg.  v.  Portugal  (55  L.  J. 
Q.B.  667 ;  16  Q.B.  D.  487)  followed.  Beg.  v. 
Kane,  70  L.  J.  K.B.  148 ;  [1901]  1  K.B.  472 ; 
84  L.  T.  240;  65  J.P.  26;  19  Cox  C.C.  658— 
C.C.R. 

Bailee— Larceny  bj— Bailment  of  Money.]— 
Where  a  person  has  been  entrusted  by  another 
with  a  valuable  security,  with  authority  and 
instructions  to  raise  thereon  a  loan  for  that 
other  person,  and  having  effected  the  loan  and 
received  the  proceeds  in  cash  misappropriates 
the  latter  to  his  own  use,  proof  of  these  facts 
constitutes  evidence  on  which  he  may  be  con- 
victed of  larceny  as  a  bailee  of  the  money 
received.  Beg.  v.  Holloway  {Oovemor) ;  George , 
ex  parte,  66  L.  J.  Q.B.  830;  77  L.  T.  247 ;  18 
Cox  CO.  631— D. 

Trustee  —  Indictment  —  Bzpresi  Tnitt  in 
Writing.] — An  indictment  under  section  80  of 
the  Larceny  Act,  1861,  need  not  allege  that  the 
defendant,  who  is  charged  with  fraudulently 
converting  or  appropriating  trust  moneys  to  his 
own  use,  is  a  trustee  "  on  some  express  trust 
created  by  some  deed,  will,  or  instrument  in 
writing.'*  An  allegation  that  the  defendant  was 
a  trustee  is  sufiicient.  Beg,  v.  Piper,  65  J.  P. 
10— Ridley,  J. 

**  Direction  in  writing  *'—Beceipt  Embodying 
Verbal  Birecttoas.] — ^A  receipt  written  and 
signed  by  a  person  to  whom  money  has  been 
entrusted  with  specific  verbal  instructions  as  to 
its  application,  embodying  such  verbal  instruc- 
tions, is  a  '*  direction  in  writing  **  within  the 
meaning  of  section  75  of  the  Larceny  Act,  1861. 
Beg.  V.  Kane,  65  J.  P.  »— Ridley,  J. 

Indictment— Charge  of  Previooi  Oonriotion— 
Arraignment  upon  the  Whole  Indictment.]— 
The  prisoner  was  charged  in  the  first  count 
of  an  indictment  with  the  misdemeanour  of 
attempting  to  commit  a  larceny ;  in  the  second 
count,  which  dealt  with  the  same  foots  as  in 
the  first  count  in  an  alternative  manner,  with 
an  offence  under  section  7  of  the  Prevention  of 
Crimes  Act,  1871,  after  two  previous  convic- 


tions ;  and  in  the  third  count,  with  a  previous 
conviction  for  felony.  At  the  trial  he  was 
called  upon  to  plead  to  the  whole  indictment 
in  the  first  instance,  and,  after  pleading  **  Not 
guilty,"  was  convicted : — Held,  upon  a  writ  of 
error,  that  the  provisions  of  section  116  of  the 
Larceny  Act,  1861,  were  quite  general,  and  not 
confined  to  offences  under  that  Act,  and  that 
section  9  of  the  Prevention  of  Crimes  Act,  1871, 
did  not  affect  their  generality,  and  that  as  the 
arraignment  did  not  comply  with  the  require- 
ments of  section  116  it  was  therefore  bad,  and 
the  conviction  must  be  quashed.  FatUkner  v. 
Begem,  74  L.  J.  K.B.  562 ;  [1905]  2  K.B.  76 ; 
92  L.  T.  769 ;  53  W.  R.  665 ;  69  J.  P.  241 ;  20 
Cox  C.C.  838 ;  21  T.  L.  R.  417— D. 

Indictment  of  Wife  for  Larceny  of  Hnsband'i 
Ooodf— Averment  that  Wife  took  Ooodf  when 
about  te  Leave  Hatband.] — It  is  not  essential 
that  an  indictment  against  a  married  woman 
for  stealing  the  goods  of  her  husband  should 
aver  that  she  was  his  wife,  and  wrongfully  took 
the  goods  when  about  to  leave  him,  Bex  v. 
James,  71  L.  J.  K.B.  211;  [1902]  1  K.B.  540; 
86  L.  T.  202;  50  W.  R.  286 ;  66  J.  P.  217;  20 
Cox  C.C.  156— C.C.R. 

Beceiving  Stolen  Property— Evidence— Proof 
of  Potfossion  of  other  Stolen  Property.]— A  con- 
viction upon  an  indictment  charging  the 
prisoners  with  stealing  certain  articles  and 
receiving  them  well  knowing  them  to  have 
been  stolen  was  quashed  upon  the  groimd  that 
evidence  was  allowed  to  go  to  the  jury  under 
section  19  of  the  Prevention  of  Crimes  Act,  1871, 
of  the  possession  of  other  property  alleged  to 
have  been  stolen  within  the  preceding  twelve 
months,  there  being  no  evidence  that  the  latter 
property  had  been  stolen.  Bex  v.  Oirod,  70 
J.  P.  514;  22  T.  L.  R.  72a-C.C.R. 

— '  Admitfibility  of  Previooi  Conviction  In- 
volving Fraud.] — The  prisoner  was  indicted  for 
stealing  and  receiving  lace.  Evidence  was 
given  that  some  of  the  stolen  lace  was  foimd 
in  his  possession.  Evidence  was  tendered  by 
the  prosecution  of  the  prisoner's  conviction 
within  the  preceding  five  years  for  an  offence 
involving  fiaud,  the  requisite  notice  in  that 
behalf  having  been  given.  This  was  objected 
to  by  counsel  for  the  prisoner  on  the  ground 
that  section  19  of  the  Prevention  of  Crimes 
Act,  1871,  applied  only  where  the  charge  of 
receiving  stood  alone,  and  that  where,  as  here, 
it  was  coupled  with  another  chsurge — namely, 
stealing— the  section  did  not  apply.  The  deputy 
Recorder  admitted  this  evidence,  and  the 
prisoner  was  convicted: — Held,  that  the  evi- 
dence was  properly  admitted.  Bex  v.  Bromhead, 
71  J.  P.  103— C.C.R. 

Coercion  of  Husband— Beceiving  Goods 

Knowing  Them  to  have  been  Stolen— Independent 
Acts  of  Beceiving  by  Wilb.]— Where  a  husband 
and  wife  are  jointly  indicted  for  receiving  goods 
knowing  them  to  have  been  stolen,  the  mere 
fact  of  the  marital  relation  does  not  raise  any 
presumption  of  the  husband's  control,  and  even 
if  the  husband  is  in  the  neighbourhood  it  is 
a  question  for  the  jury;  whether  the  wife  was 
taking  an  independent  part.  If  it  is  proved 
that  the  wife  separately  received  some  portion 
of  the  stolen  property,  and  there  is  no  evidence 
that  at  the  time  of  such  receipt  she  acted  under 
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her  husband's  control,  the  Judge  need  not  leave 
to  the  jury  the  specific  question  whether  there 
has  been  a  separate  receiving  by  the  wife. 
Beg.  V.  BaiTtes,  69  L.  J.  Q.B.  681 ;  82  L.  T.  724 ; 
64  J.  P.  408 ;  19  Cox  6.C.  624— O.C.R. 

Hnsband'i  Property  Stolen  by  Wife.]— 

A  woman  and  her  paramour  were  indicted  under 
the  Larceny  Act,  1861,  for  stealing  certain 
goods  and  also  for  receiving  the  same  knowing 
them  to  have  been  stolen.  The  goods  were  the 
property  of  the  woman's  husband.  The  woman 
was  found  guilty  of  stealing  the  goods  and  the 
man  of  receiving  them  '.—Held  that,  as  the 
stealing  by  a  woman  of  her  husband's  goods  did 
not  amount  to  a  felony  either  at  common  law 
or  by  virtue  of  the  Larceny  Act,  1861,  but  was 
only  made  criminal  by  the  Married  Women's 
Property  Act,  1882,  the  man  could  not  properly 
be  convicted  under  section  91  of  the  Larceny 
Act,  1861,  of  the  offence  of  receiving.  Beg,  v. 
SmUh  (L.  R.  1  C.C.R.  266)  followed.  Beg.  v. 
Streeter,  69  L.  J.  Q.B.  916 ;  [1900j  2  Q.B.  601 ; 
83  L.  T.  288;  48  W.  R.  702;  64  J.  P.  537;  19 
Cox  C.C.  670-C.C.R. 

Receipt  of  Honey  Stolen  by  Wife  from  Hatband 
— Indietment  for  Xisdemeanonr — Abtenoe  of 
Allegation  that  Thief  wai  Wife  of  Penon  from 
whom  Xoney  Stolen.]— An  indictment  charging 
as  a  misdemeanour  the  receipt  of  money  in 
fact  stolen  by  a  wife  from  her  husband  knowing 
the  money  to  have  been  stolen  is  good,  inasmuch 
as  the  stealing  by  a  wife  of  her  husband's  pro- 
perty does  not  amount  to  a  felony  either  at 
common  law  or  by  virtue  of  the  Larceny  Act, 
1861,  but  is  made  a  criminal  offence  by  the 
Married  Women's  Property  Act,  1882,  and 
therefore  the  receiving  of  such  stolen  property 
is  not  a  felony  within  the  meaning  of  section 
91  of  the  Act  of  1861 ;  and  as  there  is  no  other 
statute  making  such  receipt  a  felony,  it  is  a  mis- 
demeanour only.  It  is  not  necessary  (although 
it  may  be  better)  to  insert  in  the  indictment 
an  allegation  that  the  stealing  was  not  a  felony 
either  at  common  law  or  under  the  Larceny 
Act,  1861.  Bex  v.  Payne,  76  L.  J.  K.B.  114 ; 
[1906]  1  K.B.  97 ;  94  L.  T.  288 ;  64  W.  R.  200; 
70  J.  P.  28 ;  21  Cox  CO.  121 ;  22  T.  L.  R.  126 
—O.C.R. 

Stolen  Articles  the  Separate  Property  of  Wife 
—Articles  in  House  of  Her  Hnsband— Property 
in  the  Articles  laid  in  the  Hnsband.]— An  indict- 
ment is  bad  which  lays  the  property  in  stolen 
goods  in  the  person  from  whose  house  they 
were  stolen  when  it  is  proved  that  the  goods 
were  in  fact  the  separate  property  of  that 
person's  wife.  Bex  v.  Murray,  76  L.  J.  K.B. 
693  [1906]  2  K.B.  385;  96  L.  T.  296;  70  J.  P. 
296 ;  22  T.  L.  R.  696— C.C.R. 

Amendment  of  Indictment  at  Trial.]  — An 
application  was  made  at  the  trial,  before 
verdict,  under  section  1  of  the  Criminal  Pro- 
cedure Act,  1861,  to  amend  an  indictment  by 
substituting  the  wife  in  place  of  the  husband 
as  the  owner  of  certain  goods  which  had  been 
stolen,  and  was  refused  on  the  ground  that 
such  a  variance  did  not  fall  within  the  statute, 
and  also  that  the  prisoners  would  be  prejudiced 
thereby  :—Held,  that  the  amendment  ought  to 
have  b^n  allowed.    lb, 

Bewftrd  lor  Setnm  of  Stolen  Property— Pub- 


lishing AdTortisement — **  Ho  qnestions  asked  '*— 
Penalty — **  Any  property  fHiatsoerer  **— Dog.]— 
Notwithstanding  sections  18  to  22  of  the  lar- 
ceny Act,  1861,  dogs  are  included  in  the  words 
"  any  property  whatsoever  '*  in  section  102  of 
that  Act,  and  therefore  the  printers  and  pub- 
lishers of  an  advertisement  offering  a  reward 
for  the  return  of  a  stolen  dog  and  stating  that 
no  questions  would  be  asked,  are  liable  to 
the  penalty  of  60^  mentioned  in  that  section. 
Mirams  v.  '*  Our  Dogs  "  Publishing  Co.,  70  L.  J. 
K.B.  879;  [1901]  2  K.B.  664;  86  L.  T.  6;  49 
W.  R.  626— C.A. 

Taking  Fish  in  Private  Water— <*  Angling."  ] 
—The  respondents  laid  two  fishing-lines  in  a 
private  river,  one  end  of  the  lines  being 
attached  to  two  short  pieces  of  wood,  which 
were  driven  into  the  ground  to  make  the  lines 
fast,  and  at  the  other  end  were  hooks  baited' 
with  worms,  and  a  stone  to  keep  the  lines 
under  water.  The  lines  when  laid  were  left 
by  the  respondents.  The  respondents  were 
subsequently  found  at  the  lines  taking  two  fish 
off  the  hooks  and  rebaiting  and  resetting  them, 
and  the  lines  were  taken  from  them.  They 
were  charged  under  section  24  of  the  Larceny 
Act,  1861,  with  having  unlawfully  and  wilfully 
taken  the  fish  otherwise  than  by  angling.  The 
Justices  refused  to  convict,  upon  the  ground 
that  the  respondents  were  "  angling,"  and  were 
therefore  protected  by  the  proviso  in  section  25 
of  the  Act: — Held,  that  the  respondents  were 
not  "  angling,"  and  were  therefore  not  pro- 
tected by  the  proviso  in  section  26.  Barnard  v. 
Boberts,  96  L.  T.  648 ;  71  J.  P.  277  ;  23  T.  L.  R. 
439— D. 

Pish  in  Biver,  taking— Bight  of  Landlord  to 
Prosecnto.]— See  Fisheby. 

Indictment.]- 5ee  Indicthent,  col.  666. 

Stolen  Goods — Conriction  of  Thiof— Order  for 
Bestitntion— Pawnbroker— Action  by  Owner.]— 
See  Pawnbbokeb. 

Delivery  by  Police.]— See  Tbover. 


(v)  MaUciaus  Injury  to  Property. 

Breaking  into  Premises  where  Fomitore  was 
Stored — Omnpensation.] — B.  was  the  owner  of  a 
house  and  demesne.  The  house  had  been  burnt 
down  except  the  kitchen,  where  some  furniture, 
including  a  picture  and  two  mirrors,  was  stored. 
A  military  chaplain  at  the  C.  camp  obtained 
leave  to  bring  some  of  the  baud  boys  stationed 
at  the  camp  to  the  demesne  for  a  day's  holiday. 
Some  of  the  boys  strolled  over  to  the  building, 
and,  from  curiosity  to  see  what  was  in  it, 
smashed  open  the  doors  and  windows,  and  five 
of  them  entered.  One  of  them  in  struggling  to 
get  out  broke  the  two  mirrors : — Held,  that  the 
acts  were  malicious  and  punishable  as  a  crime 
imder  the  Malicious  Damage  Act,  1861.  Bor* 
rowes,  In  re,  [1900]  2  Lr.  R.  693— O.A. 

Breaking  Plate-glass  Window  for  Pnxpooe  of 
Oommitting  Felony— Xalice.]— For  the  purpose 
of  committing  a  larceny,  for  which  he  waa  sub- 
sequently convicted,  a  thief  broke  a  window* 
pane,  the  property  of  the  owner  of  the  stolen 
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property : — Held^  that  the  breaking  of  the  win- 
dow-pane was  an  indictable  xmsdemeanour 
under  the  Malicious  Damage  Act,  1861.  The 
statutory  meaning  of  the  word  *'  malice  "  con- 
sidered. M'DoioeU  v.  Dublin  Corporation^ 
[1903]  2  Ir.  B.  641— C.A. 

Shootiiig  Bog— Bona  fide  Belief  that  Aot  neoes- 
sary  for  Proteetion  of  Property.] — Upon  an  in- 
formation against  a  gamekeeper  under  section 
41  of  the  Malicious  Damage  Act,  1861,  for 
unlawfully  and  maliciously  killing  a  dog,  it  is  a 
defence  to  show  that  the  defendant  did  the  act 
in  the  bona  fide  belief  that  it  was  necessary  for 
the  protection  of  his  master's  property,  and 
that  nothing  else  could  have  been  done  which 
would  effectually  have  protected  it.  Miles  v. 
Hutchings,  72  L.  J.  K.B.  775 ;  [1903]  2  K.B. 
714;  89  L.  T.  420;  62  W.  R.  284;  20  Cox  C.C. 
666— D. 

Trespass— Pasture  Field— Aotual  Bamare  to 
Grass.] — A  trespasser  upon  a  pasture  field  did 
damage  to  the  grass  growing  thereon  to  the 
extent  of  6d,  He  went  upon  the  field  in  spite 
of  notices  warning  him  that  there  was  *'no 
road,"  and  kept  on  his  way  across  it  after  being 
told  by  the  owner  that  he  was  a  trespasser, 
stating  that  he  should  continue  to  cross  it  as 
often  as  he  liked : — ifeW,  that  he  was  rightly 
convicted  under  section  62  of  the  Malicious 
Damage  Act,  1861,  of  wilful  or  malicious  damage 
to  real  property.  Gayford  v.  Chouler,  67  L.  J. 
Q.B.  404 ;  [1898]  1  Q.B.  316 ;  78  L.  T.  42 ;  62 
J.  P.  166;  18  Cox  C.C.  702~D. 

Malicioos  Bamage — Ezoeeding  6/.^  Assertion 
of  Bight— Bnneoessary  Violenoe— Birection  to 
Jury.]  —  Upon  an  indictment  for  malicious 
damage  to  property  exceeding  51.  under  sec- 
tion 61  of  the  Malicious  Damage  Act,  1861, 
where  the  'defence  is  an  assertion  of  right,  the 
jury  must  be  directed — first,  Did  the  defen- 
dants do  what  they  did  in  the  assertion  of  a 
supposed  right  ?  Secondly,  If  so,  did  they  do 
more  than  was  necessary  for  the  assertion  of 
that  right — that  is  to  say,  if  upon  the  evidence 
the  jury  were  reasonably  convinced  that  the 
defendants  used  greater  violence  than  it  could 
properly  be  supposed  was  necessary  for  the 
assertion  of  the  right  or  its  protection,  the  jury 
ought  to  find  the  defendants  guilty  of  malicious 
damage.  Beg.  v.  Clemem,  67  L.  J.  Q.B.  482 ; 
[1898]  1  Q.B.  666 ;  78  L.  T.  204 ;  46  W.  R.  416 ; 
19  Cox  C.C.  18— C.C.R. 


.  (w)  Manslaughter. 

Murder  —  Manslaughter  —  Beath  Betnlting 
from  Eelonions  Aot.]— If  a  man  by  the  perpetra- 
tion of  a  felonious  act  brings  about  the  death 
of  another  he  is  guilty  of  murder ;  therefore  a 
person  who  procures  abortion  on  a  woman,  and 
the  woman  dies  as  the  result  of  that  act,  such 
person  is  guilty  of  murder  unless  when  he  com- 
mitted the  act  he  could  not,  as  a  reasonable 
man,  have  contemplated  that  it  could  result  in 
death ;  in  which  case  the  crime  is  reduced  to 
manslaughter.  Beg.  v.  Whitmarsh  (No,  2),  62 
J.  P.  711— Bigham,  J. 

Neglect  of  Child— Evidence  of  Prisoner's  Means 
to  Provide  Pood  and  Medicine— Presumption.]— 

A  presumption  that  the  prisoner  was,  at  the 
VOL.  I. 


time  of  the  neglect  which  caused  or  accelerated 
the  death,  possessed  of  sufficient  means  to  have 
provided  food  and  medicine  is  raised  by  proof  of 
possession  by  her  of  sucji  means  at  a  certain 
date  prior  to  the  date  of  the  neglect  as,  having 
regard  to  the  circumstances,  would  presumably 
not  be  exhausted  at  the  date  of  the  neglect,  and 
afiords  evidence  to  go  to  the  jury  of  actual 
possession  of  means  at  the  date  of  such  neglect. 
Bex  V.  Jmes,  19  Cox  C.C.  678— Kennedy,  J. 

Beath  ftom  Failure  of  Mother  to  make 

Provision  for  Her  Confinement.] — To  warrant  the 
conviction  of  a  woman  for  manslaughter  of  her 
new-bom  child,  whose  death  was  caused  by 
want  of  proper  care  at  birth,  it  is  not  enough  to 
show  that  such  woman  was  guilty  of  criminal 
negligence  by  purposely  arranging  to  be  un- 
attended at  her  confinement.  She  must  also  be 
proved  to  have  been  further  guilty  of  negligence 
towards  the  child  after  it  was  completely  born. 
Beg.  V.  Handley  (13  Cox  C.C.  79,  as  cited  in 
Archbold  (22nd  ed.),  p.  762)  dissented  from.  Bex 
V.  Izodj  20  Cox  C.C.  690— Channell,  J. 

<*Pecaliar  People''  — Child's  Beath  Bue  to 
Want  of  Medical  Aid  — WilAd  Neglect  —  Pre-r 
vention  of  Cnielty  to  Children.] — A  person  over 
the  age  of  sixteen  who,  having  the  custody, 
charge,  or  care  of  a  child  imder  that  age,  fails 
by  reason  of  holding  certain  religious  views  to 
provide  medical  aid  to  such  child,  when  ill,  so 
as  to  cause  unnecessary  suffering  or  injury  to 
its  health,  is  guilty  of  wilful  neglect  within  the 
meaning  of  section  1,  sub-section  1  of  the  Pre- 
vention of  Cruelty  to  Children  Act,  1894 ;  and 
should  such  child  die,  or  its  death  be  accelerated 
through  such  wilful  neglect,  he  is  guilty  of 
manslaughter.  Beg.  v.  Senior^  68  L.  J.  Q.B. 
176 ;  [1899]  1  Q.B.  283 ;  79  L.  T.  662 ;  47  W.  R. 
367  ;  63  J.  P.  8 ;  19  Cox  C.C.  219— C.C.R. 

The  expression  "  neglect "  in  section  1,  sub- 
section  1  of  the  Act  of  1894,  means  the  absence 
of  such  reasonable  care  as  an  ordinary  parent 
would  ordinarily  use  for  the  protection  and  care 
of  his  child — the  failure  to  take  such  steps  for 
the  protection  of  infant  life  and  health  as  the 
general  experience  of  mankind  shows  to  be 
proper,  provided  that  the  means  of  rendering 
such  treatment  be  within  the  reasonable  com- 
petence of  the  person  on  whom  the  duty  to 
render  it  rests. — Per  Lord  Russell  of  Killowen, 
C.J.    16. 

Neglect  to  Call  in  Medical  Aid— Conscientioas 
Olijection.] — Neglect  by  parents  to  caU  in  medi- 
cal aid  to  their  sick  child,  and  in  consequence 
of  such  neglect  such  child  dies,  amounts  to 
manslaughter,  and  it  is  no  defence  to  such  a 
charge  for  the  parents  to  say  they  have  con- 
scientious objections  to  caU  in  medical  aid. 
Beg.  V.  Cook,  62  J.  P.  712— Bigham,  J. 


i(x)  Merchandise  Marks  Act,  1887. 

Absence  of  Mens  Kea— Forged  Mark  A^^lied  to 
China  Sold  by  Auction — Suspicion  of  Forgery 
Entertained  by  Auctioneers  and  Suggested  to 
Bidders — *<  Acted  innocently."]  —  To  obtain  a 
conviction  imder  the  Merchandise  Marks  Act, 
1887,  the  case  must  be  one  in  which  mens  rea 
in  fact  exists;  but  although  the  burden  of 
proof  is  shifted  and  the  prosecution  have  not 
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to  prove  mens  tea,  yet  if  the  defendant  can 
prove  absence  of  mens  tea  he  is  to  be  acquitted. 
Mens  tea  must  be  applied  to  the  particular 
offence,  and  there  may  be  an  innocence  of 
intention  to  infringe  the  Act,  although  there 
may  be  suspicion  of  the  genuineness  of  the 
trade  mark.  Christie  v.  Cooper,  69  L.  J.  Q.B. 
708 ;  [1900]  2  Q.B.  622 ;  83  L.  T.  64 ;  49  W.  R. 
46 ;  64  J.  P.  692— D. 

Oriminal  Liability  of  Vendor  or  Principal  for 
Aeti  of  Borranti  or  Agents.] — The  Merchandise 
Marks  Act,  1887,  renders  the  master  or  principal 
criminally  liable  for  the  acts  of  his  servants  and 
agents  in  all  cases  within  section  2,  sub-sections 
1  and  2,  where  the  conduct  constituting  the 
offence  is  pursued  by  such  servants  or  agents 
within  the  scope  or  in  the  course  of  their 
emplopnent.  The  master  or  principal  can  only 
be  relieved  from  criminal  responsibility  where 
he  can  prove  that  he  had  acted  in  good  faith 
and  had  done  all  it  was  reasonably  possible  to 
do  to  prevent  the  conmiission  by  his  agents  and 
servants  of  offences  against  the  Act.  Coppen  v. 
Moore,  67  L.  J.  Q.B.  689 ;  [1898]  2  Q.B.  806 ;  78 
L.  T.  620;  46  W.  R.  620;  62  J.  P.  458;  19  Cox 
C.C.  46— D. 


(y)  Murder, 

"  XndMTOiir  to  pertnade  "  a  Person  to  Commit 
Xnrder— Commonioation  to  Person.]— The  offence 
created  by  section  4  of  the  Offences  against  the 
Person  Act,  1861  (which  makes  it  a  misde- 
meanour for  a  person  to  solicit,  encourage, 
persuade,  or  endeavour  to  persuade,  or  propose 
to  another  to  commit  a  murder),  is  not  complete 
unless  it  can  be  shewn  that  there  has  been 
some  conmiunication  by  the  accused  to  the 
person  whom  he  is  alleged  to  have  solicited  or 
endeavoured  to  persuade,  although  it  is  not 
necessary  to  shew  that  the  mind  of  such  person 
would  be  affected  by  such  communication. 
Bex  V.  Krause,  66  J.  P.  121— Lord  Alverstone, 
C.J. 


Eni 
and 


neonraging  Persons  to  Xnrdor— "  Sororoigni 
mlori  of  inrope  "— SnAoienoy.]— An  indict- 
ment charged  a  person  with  encouraging  persons 
unknown  to  murder  the  sovereigns  and  rulers 
of  Europe: — Held,  that  the  indictment  was 
good,  as  a  sufficiently  well-defined  class  was 
referred  to  by  the  words  "sovereigns  of 
Europe."  Bex  v.  Antonelli,  70  J.  P.  4— 
PhiUimore,  J. 

Xatnal  Eofolye  of  Two  Persons  to  Commit 
Snioide — SnrriTor.] — Where  two  persons  mutu- 
ally agree  to  commit  suicide,  and  only  one  of 
the  two  accomplishes  that  object,  the  survivor 
is  guilty  of  murder.  Bex  v.  Abbott,  67  J.  P.  161 
— Kennedy,  J. 

Attempt  to  Diiobargo  Vireanu  with  Intent 
— ^Byidenoe  for  Jury.] — The  prisoner  was  in- 
dicted under  section  14  of  the  Offences  against 
the  Person  Act,  1861,  with  feloniously  attempt- 
ing to  discharge  a  loaded  revolver  at  another 
person  with  intent  to  murder  him;  and  on 
another  count,  under  section  18  of  the  same 
Act,  with  unlawfully  and  maliciously  attempt- 
ing to  discharge  the  revolver  with  intent  to  do 
grievous  bodily  harm.  It  was  proved  that  the 
prisoner  went  to  the  prosecutor's  office,  drew 


the  revolver  clear  from  his  pocket,  and  had 
half-risen  from  the  chair  on  which  he  had  been 
sitting,  when  the  prosecutor  seized  his  arm 
before  he  could  raise  it  up.  A  struggle  ensued, 
in  which  the  prisoner,  while  holding  tlie 
revolver  in  his  right  hand,  endeavoured  to  get 
his  arm  loose,  but  eventually  the  prosecutor 
wrested  the  revolver  from  mm.  There  was 
evidence  that  the  prisoner  meant  to  use  the 
revolver.  The  jury  convicted  the  prisoner  on 
the  count  laid  under  section  18: — Held,  that 
there  was  sufficient  evidence  to  go  to  the  jury 
of  an  attempt  to  discharge  the  revolver  within 
the  meaning  of  section  18.  Bex  v.  Linneker^ 
76  L.  J.  K.B.  886;  [1906]  2  K.B.  99;  94  L.  T. 
866;  64  W.  R.  494;  70  J.  P.  298;  21  Cox  C.C. 
196;  22  T.  L.  R.  496— C.C.R. 

Child— Jnxisdietion.] — A  woman  was  charged 
with  the  murder  of  her  child.  There  was  no 
evidence  as  to  where  the  alleged  murder  was 
committed,  but  the  child  was  last  seen  alive, 
and  was  found  dead  in  the  prisoner's  custody, 
within  the  jurisdiction  of  the  Central  Criminal 
Court : — Held,  that  from  the  fact  that  the  body 
of  the  child  was  found  within  the  jurisdiction 
of  the  Central  Criminal  Court  in  the  custody 
of  the  prisoner,  the  inference  could  fttirly  be 
drawn,  in  the  absence  of  any  explanation,  that 
the  alleged  murder  was  committed  within  that 
jurisdiction,  and  therefore  that  the  prisoner 
could  be  tried  at  that  Court.  Bex  v.  Bexley,  70 
J.  P.  263— Grantham,  J. 


(z)  Obscene  Literature, 

Aiding  and  Abetting  the  Publishing  and  Bend- 
ing by  Post— Bvidenee.]— The  defendant,  an 
editor,  .published  in  his  paper  advertisements, 
not  in  themselves  obscene,  bv  foreigners  resident 
abroad,  of  certain  books  ana  photo^H^phs.  On 
application  by  a  police  inspector  in  England 
to  the  address  abroad  given  in  the  advertise- 
ments, books  and  photographs  of  an  obscene 
character  were  sent  to  him  by  poet.  The 
defendant  did  not  know  the  actual  contents 
and  details  of  the  books  and  photographs 
so  sent,  but  knew  that  those  sent  in  response 
to  the  applications  invited  by  the  advertise- 
ments  were  of  an  obscene  character  :—fleW, 
that  he  was  rightly  convicted  of  aiding  and 
abetting  the  selling,  uttering,  and  publishing 
obscene  Hterature,  and  also  of  sending  a  postal 
packet  containing  obscene  literature  under  the 
Kst  Office  Protection  Act,  1884.  Bex  v.  De 
Mamey,  76  L.  J.  K.B.  210;  [1907]  1  K.B.  388  ; 
96  L.  T.  169;  71  J.  P.  14;  28  T.  L.  R.  221— 
C.C.R. 

(aa)  Obstruction  of  Highioay. 

Indiotment— Xisdireetion  by  Judge— Yerdiet 
of  "Not  guilty."]— Where  at  the  trial  of  an 
indictment  for  obstructing  a  highway  the  jury 
return  a  verdict  of  not  guilty,  the  Court  will 
not  suspend  the  effect  of  the  verdict  by  staying 
entry  of  judgment  upon  the  ground  that  the 
Judge  misdirected  the  jury  at  the  trial,  inas- 
much as  the  rights  of  the  parties  are  not  finally 
determined  by  the  Judge  at  the  trial,  and 
therefore  a  fresh  indictment  can  immediately 
be  presented  in  respect  of  the  obstruction,  to 
which  the  former  acquittal  cannot  be  pleaded 
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in  bar.  Bex  v.  North-Eastern  BaUioay^  70 
L.  J.  K.B.  648;  84  L.T.  602;  49  W.R.  624;  19 
Cox  C.C.  68a-D. 

The  rule  laid  down  by  Lord  Ellbnbobocgh, 
C.J.,  in  Bex  v.  Wandsworth  Inhabitants  (1  B. 
&  Aid.  68),  that  under  very  special  circum- 
stances the  Court  will  suspend  entry  of  judg- 
ment, ought  not  to  be  extended  to  the  case 
where  upon  an  indictment  for  an  obstruction  to 
a  highway  there  has  been  a  verdict  of  not 
guilty.    16. 


(bb)  Obstructing  Administration  of  Justice, 

Kewipaper— Artielet  Oommenting  on  Case  rab 
judiee— Editor  and  Writer  of  Artielet  —  Oon- 
gpiraey— Indictment— Evidence.]  —  Articles  had 
been  published  in  a  newspaper  commenting 
upon  and  containing  sensationiJ  accounts  (some 
parts  of  which  were  not  admissible  in  evidence) 
of  criminal  charges  against  a  person  during  the 
period  of  investigation  before  the  magistrate 
and  from  conunittal  by  him  up  to  and  during 
the  trial  of  such  person  at  the  assizes : — Held, 
that  the  paid  editor  and  a  reporter  and  writer 
upon  the  staff  of  the  newspaper  who  took  notes 
of  the  proceedings  before  the  magistrate  might 
be  properly  found  guilty  upon  all  counts  of  an 
indictment  charging — ^first,  an  unlawful  attempt 
to  obstruct  and  pervert  the  due  course  of 
justice ;  secondly,  tne  unlawful  doing  of  an  act 
calculated  and  tending  to  the  same  result; 
thirdly,  the  composing,  printing,  and  publishing 
matters  with  the  same  intents ;  and  fourthly, 
conspiracy  to  obstruct  and  pervert  the  due 
course  of  law  and  justice.  Bex  v.  Tibbits, 
71  L.  J.  K.B.  4 ;  [1902]  1  K.B.  77 ;  86  L.  T.  621 ; 
60  W.  R.  126 ;  66  J.  P.  6 ;  20  Cox  C.a  70— C.O.R. 


(cc)  Perjury. 

Indiotment— Affidavit  Sworn  before  Oommis- 
sionor  for  Oathi .] — In  an  indictment  charging 
perjury  in  an  affidavit  sworn  before  a  com- 
missioner acting  under  section  2  of  the  Com- 
missioners for  Oaths  Act,  1889,  it  is  not  sufficient 
simply  to  allege  the  general  authority  of  the 
commissioner  to  administer  the  oath.  The 
indictment  must  state  the  circumstances  under 
which  the  oath  was  administered,  shewing 
that  the  commissioner  had  authority  to 
administer  the  oath  in  the  particular  matter 
before  him.  Bex  v,  McDonald^  21  Cox  C.C. 
70— Darling,  J. 


(dd)  Bape, 


Oonient  of  Woman  obtained  by  Erand— In- 
decent Aifanlt]— The  effect  of  the  Criminal 
Law  Amendment  Act,  1886,  is  to  set  aside  Beg. 
v.  FlatUry  (46  L.  J.  M.C.  180;  2  Q.B.  D.  410), 
and  it  is  a  good  defence  to  an  indictment  for 
rape  that  the  carnal  knowledge  alleged  in  the 
indictment  was  had  with  the  consent  of  the 
woman,  even  though  such  consent  had  been 
obtained  by  fraud;  but  the  prisoner  may  be 
convicted  of  an  indecent  assault.  Beg,  v.  O'Shay, 
19  Cox  C.C.  76— Ridley,  J. 

Terms  of  Oomj^laint.]— On  the  trial  of 

a  person  for  rape  the  terms  of  a  complaint  made 


by  the  woman  on  whom  the  rape  is  alleged  to 
have  been  committed  are  only  admissible  as 
evidence  of  a  want  of  consent  on  the  part  of 
the  prosecutrix,  and  not  as  evidence  of  the 
truth  of  the  charge  against  the  accused.  Beg, 
V.  LiUyman  (66  L.  J.  M.C.  196 ;  [1896]  2  Q.B. 
167)  explained.  Beg.  v.  Bowland,  62  J.  P.  469 
— ^Hawkins,  J. 

(ee)  Beckless  Drivitig, 

Oonviotion  of  Aider  and  Abettor  as  Principal 
--*<]llsdemeanoiir"  —  Kotor  Oar  — Aiding  and 
Abetting  Car  being  Driven  at  Dangerous  Speed.] 
— In  offences  less  than  felony  the  law  does  not 
draw  a  distinction  between  principals  and 
accessories;  it  treats  all  as  principals.  Du 
Cros  V.  Lamboume,  76  L.  J.  K.B.  60;  [1907] 
1  K.B.  40;  96  L.  T.  782;  70  J.  P.  625;  6 
L.  G.  R.  120 ;  21  Cox  C.C.  811 ;  23  T.  L.  R.  3— D. 

A  person  who  aids  or  abets  the  commission 
of  an  offence  which  is  punishable  on  summary 
conviction  is  liable,  under  section  6  of  the 
Summary  Jurisdiction  Act,  1848,  to  be  pro- 
ceeded against  in  all  respects  as  if  he  were  a 
principal  offender.  Therefore  a  person  who  is 
summoned  for  driving  a  motor  car  at  a  speed 
dangerous  to  the  public  may  be  convicted  on 
that  summons,  although  it  may  appear  that  he 
was  not  actually  driving  at  the  time,  but  was  in 
fact  aiding  and  abetting  the  commission  of  the 
offence.  Benford  v.  Sims  (67  L.  J.  Q.B.  666; 
[1898]  2  Q.B.  641)  approved.    lb, 

Semble  {per  Lobd  Alvebstone,  C.J.),  the 
word  **  misdemeanour  "  in  the  Accessories  and 
Abettors  Act,  1861,  is  not  limited  to  indictable 
misdemeanours,  but  applies  to  all  offences  less 
than  felony.    lb. 


(ff)  Besistitig  Police. 

**Ee8isting  or  wilAilly  obttraeting"  Police 
in  Ezecntion  of  their  Dnty— Warning  Motor- 
oar  Drivers  of  Poliee  Trap.]— While  two  police- 
constables  were  on  special  duty  for  the  purpose 
of  observing  and  timing  the  speed  of  motor 
cars  driven  oyer  measured  distances  on  a  road, 
the  respondent,  by  means  of  signals,  and  in  one 
instance  by  c^ling  out  "  Police  trap,"  warned 
the  drivers  of  the  cars  which  he  saw  approe^ch- 
ing  that  the  police  were  on  the  watch.  In 
every  case  the  oars  slackened  speed  on  the 
drivers  being  warned,  and  it  was  found  that 
the  drivers  might  have  been  enabled  to  avoid 
travelling  at  an  illegal  speed  in  consequence 
of  the  respondent's  warnings,  but  it  was  not 
found  that  the  cars  were  in  fact  exceeding  the 
legal  speed  limit  at  any  time.  The  respondent, 
when  he  gave  the  warnings,  knew  that  the 
police-constables  were  engaged  in  watching 
the  cars,  but  he  was  not  acting  in  concert  with 
the  drivers  nor  was  he  connected  with  any 
person  or  body  of  persons  interested  in  the 
driving  of  motor  cars.  The  Justices  dismissed 
an  information  laid  against  the  respondent 
under  section  2  of  the  Prevention  of  -Crimes 
Amendment  Act,  1886,  being  of  opinion  that 
the  acts  of  the  respondent  did  not  in  law 
constitute  an  **  obstructing "  of  the  police- 
constables  while  in  the  execution  of  their  duty, 
within  the  meaning  of   that  section: — Heldf 

21—2 
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that  on  their  findings  the  Justices  were  right 
in  dismissing  the  Information.  Beatable  v. 
LiiOe,  76  L.  J.  K.B.  77;  [1907]  1  K.B.  69; 
96  L.  T.  116;  71  J.  P.  52;  5  L.  G.  R.  279; 
23  T.  L.  R.  38— D. 

Semble  (per  Lord  Alverstone,  C.J.,  and 
Dablino,  J.),  there  may  he  **  ohstruction "  of 
the  police  witliin  the  meaning  of  section  2  of 
the  Prevention  of  Grimes  Amendment  Act, 
1885,  short  of  physical  ohstruction.    lb, 

(gg)  Treason, 

Oljeotion  on  Eaoe  of  Indictment— Motion  to 
Qnaih  before  Plea.]— Upon  an  indictment  for 
high  treason,  although  the  Court  has  a  dis- 
cretionary power  to  allow  a  motion  to  quash 
the  indictment  to  he  made  hefore  plea  pleaded, 
it  will  not,  as  a  rule,  allow  such  a  motion  to  he 
made  at  that  stage  of  the  proceedings,  hut  will 
in  most  cases  leave  the  prisoner  to  take  the 
ohjection  hy  moving  in  arrest  of  judgment. 
Bexy,  Lynch,  72  L.  J.  K.B.  167 ;  [1903]  1  K.  B. 
444 ;  88  L.  T.  26;  61  W.  R.  619 ;  67  J.  P.  41 ; 
20  Cox  C.C.  468— D. 

BfTeot  of  Katnraliiation  after  Oatbreak  of  War 
—Adhering  to  King's  Enemies  within  Bealm.] — 
There  is  nothing  in  the  Naturalisation  Act, 
1870,  which  legalises  an  act  which  would  have 
been  a  crime  before  the  statute;  therefore  a 
person  who  becomes  naturalised  in  a  foreign 
country  under  such  circumstances  that  before 
the  statute  he  would  have  been  guilty  of  treason 
is  not  relieved  by  the  statute  from  the  conse- 
quences of  his  act.  Nor  can  an  act  of  treason 
give  any  rights  by  virtue  of  the  statute  to  the 
person  guilty  of  the  treasonable  act,  and  there- 
fore if,  after  war  has  broken  out  between  Great 
Britain  and  another  country,  a  British  subject 
commits  an  act  of  treason  by  becoming  natu- 
ralised in  the  belligerent  country,  he  is  not 
thereby  protected  from  the  consequences  of  the 
commission  of  subsequent  treasonable  acts.    lb. 

Where  an  indictment  for  treason  alleged  that 
the  prisoner  adhered  to  the  enemies  of  the  late 
Queen  without  the  realm,  it  was  held  to  be 
good.    lb, 

(hh)  Trust  Money— Misappropriation, 

Statement  of  Aifoirs  made  in  Ckrarse  of  Bank- 
ruptcy by  Aocosed- Admissibility.]— Upon  an 
indictment  under  section  80  of  the  Larceny 
Act,  1861,  for  misappropriation  of  trust-moneys, 
the  statement  of  affairs  made  by  the  accused 
in  the  course  of  his  bankruptcy  under  section  16 
of  the  Bankruptcy  Act,  1883,  and  rule  217  of 
the  Bankruptcy  Rules,  1886,  is  admissible  in 
evidence  agamst  him  for  the  purpose  of  proving 
the  receipt  of  the  moneys  by  him,  inasmuch  as 
the  statement  is  not  a  "  compulsory  examina- 
tion or  deposition  before  any  Court  on  the 
hearing  of  any  matter  in  bankruptcy*'  within 
section  27,  sub-section  2  of  the  Bankruptcy 
Act,  1890.  Bex  v.  Pike,  71  L.  J.  K.B.  287 ; 
[1902]  1  K.B.  662;  86  L.  T.  206;  60  W.  R.  672; 
66  J.  P.  296;  9  Manson,  121;  20  Cox  C.C.  163— 
C.O.R. 

(ii)  Unnatural  Offence. 

Attempt  to  Commit— Xridonce  not  on  Oath— 
Admissibility.]— An  attempt  to  oommit  an  im- 


natural  offence  or  to  commit  an  indecent  assault 
upon  a  male  person  is  not  an  offence  **  involv- 
ing bodily  injury"  within  the  meaning  of 
the  schedule  to  the  Prevention  of  Cruelty  to 
Children  Act,  1894 ;  the  unsworn  testimony  of 
a  child  who  does  not  know  the  nature  of  an 
oath  is  therefore  inadmissible  on  such  a  charge. 
Beg,  V.  Beer,  62  J.  P.  120— DarUng,  J. 


8.  Principal  and  Accessory. 

ConTictiom  of  Aider  and  Abottor  as  Principal — 
**  Misdemoanonr  "—Motor  Oar— Aiding  and  Abet- 
ting Oar  being  Driven  at  Danfforoos  Speed.]— In 

offences  less  than  felony  the  law  does  not  draw 
a  distinction  between  principals  and  accessories ; 
it  treats  all  as  principals.  Du  Cros  v.  Latn- 
boume,  76  L.  J.  K.B.  60;  [1907]  1  K.B.  40; 
70  J.  P.  626 ;  23  T.  L.  R.  3— D. 

A  person  who  aids  or  abets  the  commission 
of  an  offence  which  is  punishable  on  summary 
conviction  is  liable,  under  section  6  of  the 
Summary  Jurisdiction  Act,  1848,  to  be  pro- 
ceeded against  in  all  respects  as  if  he  were  a 
principal  offender.  Therefore  a  person  who  is 
summoned  for  driving  a  motor  car  at  a  speed 
dangerous  to  the  public  may  be  convicted  on 
that  summons,  although  it  may  appear  that  he 
was  not  actually  driving  at  the  time,  but  was  in 
fact  aiding  and  abetting  the  commission  of  the 
offence.  Benford  v.  Sims  (67  L.  J.  Q.B.  666; 
[1898]  2  Q.B.  641)  approved.    lb. 

Semble  {per  Lord  Alverstone,  C.J.).— The 
word  "  misdemeanour  "  in  the  Accessories  and 
Abettors  Act,  1861,  is  not  limited  to  indictable 
misdemeanours,  but  applies  to  all  offences  less 
than  felony.    Ih, 

Accessory  after  the  Pact— Xisdemeanoor.j— 
On  an  indictment  charging  two  persons — a  man 
and  a  woman — with  an  indecent  assault  upon  a 
child,  the  jury  found  the  male  prisoner  gmlty 
of  indecent  assault  and  returned  against  the 
female  prisoner  a  verdict  of  being  an  accessory 
after  the  fact  :—Held,  that  the  conviction  of  the 
female  prisoner  must  be  quashed.  Bex  v.  Bubb, 
70  J.  P.  143— C.C.R. 


4.  Husband  and  Wife. 

Capacity  to  Oommit  Orimo— Joint  Oommission 
—  Marital  Oompulsion.]  —  The  fact  that  the 
parties  charged  with  a  crime  ai:e  married  does 
not  form  a  presumption  of  compulsion  by  the 
husband,  ana  no  such  presumption  arises  where 
a  woman  procures  and  contrives  the  commission 
of  an  offence  committed  by  the  husband  in  her 
absence ;  and  in  such  a  case  section  24  of  the 
New  Zealand  Criminal  Code,  which  excuses  a 
person  actually  present  at  the  perpetration  of  a 
crime  and  under  the  compulsion  of  threats,  has 
no  application.  Broum  v.  AtL-Oen.  for  New 
Zealand,  67  L.  J.  P.C.  7;  [1898]  A.C.  234;  77 
L.  T.  414 ;  18  Cox  CO.  668— P.O. 


.  6.  Evidence* 

Prisoner,  of— Grand  Jnry.]— Under  section  1 
of  the  Criminal  Evidence  Act,  1898,  a  prisoner 
is  not  entitled  to  give  evidenoe  for  the  defence 
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before  the  grand  jury.  Reg.  v.  RhodeSy  68  L.  J. 
Q.B.  83;  [1899]  1  Q.B.  77;  79  L.  T.  860;  47 
W.  R.  121;  62  J.  P.  774;  19  Cox  0.0.  182— 
C.O.R. 

Judge*!  Bight  to  Comment  on  Prisoner't 

Yailnre  to  Give  ^denoe  at  Trial.] — A  Judge 
at  the  trial  has  the  right  to  comment  on  a 
prisoner*s  Mlure  to  give  evidence  on  his  own 
behalf  under  the  Oriminal  Evidence  Act,  1898 ; 
but  the  right  of  comment  rests  solely  on  the 
Judge's  discretion,  and  its  exercise  depends 
upon  the  circumstances  of  each  particular  case, 
and  is  one  as  to  which  no  general  rule  can  be 
laid  down.    76. 

Bight  to  Sum  up  for  Profecntion— Bight 

to  Comment  on  Priioner't  Evideneo.]— Where 
upon  a  criminal  trial  counsel  for  the  defence 
caUs  the  prisoner  as  a  witness  under  the  pro- 
visions of  the  Criminal  Evidence  Act,  1898,  but 
calls  no  other  evidence,  the  right  of  the  prosecut- 
ing counsel  to  sum  up  the  evidence  against  the 
prisoner  is  not  extinguished,  but  is  merely 
postponed  until  after  the  prisoner  has  given  his 
evidence.  Reg.  v.  Gardner,  68  L.  J.  Q.B.  42 ; 
[1899]  1  Q.B.  160;  79  L.  T.  858;  47  W.  R.  77; 
62  J.  P.  743— C.C.R. 

In  exercising  his  right  of  summing  up,  the 
counsel  for  the  prosecution  is  entitled  to  com- 
ment upon  the  evidence  given  by  the  prisoner. 
lb. 

Statement  by  Prisoner  Imputing  False- 
hood to  Proseoator — ** Imputation"  upon  Prote- 
ontor*!  Character— Crosf-examination  of  Prtscaier 
as  to  Charaeter.] — Where  upon  the  trial  of  an 
indictment  the  prisoner  was  caUed  as  a  witness, 
and,  in  reply  to  a  question  put  to  him  in  cross- 
examination  as  to  the  truth  of  a  statement  by 
the  prosecutor,  said ''  It  is  a  lie,  and  he  is  a  liar," 
— Held,  that,  notwithstanding  the  prisoner's 
answer,  the  nature  of  the  defence  was  not  such 
as  to  *^  involve  imputations  on  the  character  of 
the  prosecutor"  within  the  meaning  of  sec- 
tion 1  (/)  (ii.)  of  the  Criminal  Evidence  Act, 
1898,  so  as  to  render  the  prisoner  liable  to  be 
cross-examined  as  to  his  character.  Rex  v. 
Roiise,  73  L.  J.  K.B.  60;  [1904]  1  K.B.  184;  89 
L.  T.  677 ;  52  W.  R.  236;  68  J.  P.  14;  20  Cox 
C.C.  592 ;  20  T.  L.  R.  68— C.C.R. 

Time  when  Defended  Prisoner,  who  neither 

Calls  nor  Gives  Eridenoe,  ii  to  ICake  Uniwom 
Statement  to  Jury.] — An  unsworn  statement 
made  by  a  defended  prisoner  who  calls  no 
evidence  must  be  made  before  and  not  after 
the  speech  made  by  counsel  for  the  prosecution 
in  summing  up  his  evidence.  Rex  v.  Sherrifff 
20  Cox  C.C.  334— Darling,  J. 

Statement  on  Oath  before  Xaffistrate — Ad- 
missibility.]— The  statement  which  a  prisoner 
makes  in  giving  evidence  before  the  magistrates 
by  whom  he  is  committed  for  trial  may  be  used 
as  evidence  against  him  at  the  trial,  and  the 
deposition  containing  such  statement  may  be 
put  in  evidence  at  the  trial,  although  he  then 
declines  to  give  evidence.  If  also,  having  given 
evidence  when  before  the  magistrates,  he  replies 
to  questions  put  to  him  under  section  18  of  the 
Indictable  Ofiences  Act,  1848,  whether  he  desires 
to  say  anything  in  answer  to  the  charge,  by 
saying  that  his  evidence  already  given  is  true, 


the  whole  of  that  evidence  and  his  reply  to  the 
question  may  be  given  in  evidence  against  him 
as  a  statement  under  that  Act.  Reg,  v.  Bird, 
79  L.  T.  359;  47  W.  R.  112;  62  J.  P.  760;  19 
Cox  CO.  180— O.O.R. 

Admissioni  Obtained  by  Questions— Police 

— Ko  Caution  Oiyen.]- The  police  have  no  right 
to  put  questions  to  a  prisoner  in  custody  tend- 
ing to  convict  him  even  after  cautioning  him. 
It  is  a  matter  in  the  discretion  of  the  Judge  to 
admit  or  reject  the  answers  given  to  such 
questions,  and  the  latter  course  should  be 
adopted  if  there  is  any  reason  to  believe  that  a 
trap  was  being  laid  for  the  prisoner.  Persons 
about  to  be  taken  into  custody  should  not  be 
cross-examined  by  the  police.  Reg,  v.  Histed, 
19  Cox  C.C.  16— Hawkins,  J. 

Statement  in  Beply  to  Poliee.] — An  answer 

given  by  an  accused  person  in  reply  to  a  ques- 
tion put  to  him  by  a  police  constable,  without 
threat  or  inducement,  may  be  given  in  evidence 
against  him.  Rogers  v.  Hawken,  67  L.  J.  Q.B. 
526;  78  L.  T.  655;  62  J.  P.  279;  19  Cox  C.C. 
122— D. 

Statement  by  One  Prisoner  in  Presenoe  of 

Another  Prisoner.]— On  the  trial  of  the  prisoner 
for  stealing  and  receiving  lace  evidence  was 
given  that  articles  stolen  from  several  places 
were  found  in  »the  possession  of  the  prisoner, 
and  that  other  portions  of  the  stolen  property 
were  found  in  the  possession  of  0.,  a  friend 
and  associate  of  the  prisoner.  On  being  charged 
together  0.  said,  "  Yes,  it's  quite  right ;  I  sold 
them  for  Horace"  (meaning  the  prisoner).  The 
prisoner  made  no  reply.  The  statement  which 
C.  had  previously  made,  and  which  had  been 
taken  down  in  writing,  was  then  read  over  to 
the  prisoner,  and  he  again  made  no  reply.  The 
prisoner  had  ample  opportunity  of  denying  the 
statement  or  making  any  explanation  or  observa- 
tion he  thought  fit : — Held,  that  such  statement 
was  properly  admitted  as  dealing  with  the 
prisoner's  conduct  and  demeanour.  Rex  v. 
Bromhead,  71  J.  P.  103— C.O.R. 

Prisoner's  Eridenee  before  the  Xagistrates 

—Admissibility  at  Trial.] — ^If  a  prisoner  has 
elected  to  give  evidence  before  the  ma^strate, 
and  is  committed  for  trial,  the  prosecution  can 
at  the  trial,  before  closing  their  case,  put  in 
the  evidence  given  by  the  prisoner  on  oath 
before  the  magistrate.  Rex  v.  Boyle,  20  T.  L.  R. 
192— Jelf,  J. 

After  Plea  of  Chillty— **  Stage  of  the  pro- 

oeedings."]— The  Criminal  Evidence  Act,  1898, 
which  makes  the  prisoner  a  competent  witness 
"  at  every  stage  of  the  proceedings,"  does  not 
entitle  him  to  give  evidence  on  oath  in  mitiga- 
tion of  sentence  after  he  has  pleaded  guilty. 
The  phrase  *<  stage  of  the  proceedings "  is  not 
applicable  to  the  period  between  a  plea  of  guilty 
and  sentence.  Reg.  v.  Hodgkinson,  64  J.  P.  808 
— Darling,  J. 

Evidenee  of  Aconsed  before  Jnstiees.]— 

Where  a  prisoner  is  about  to  be  committed  for 
trial  the  Justices  should  impress  upon  him  the 
advisability  of  giving  evidence  in  defence — 
where  he  intends  to  set  up  a  defence — at  the 
earliest  possible  stage,  otherwise  the  value  of 
the  evidence  in  defence  is  much  lessened.  Rex 
V.  Humphries,  67  J.  P.  396— Wills,  J. 
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Letter  Written  by  Prieoner  to  Proeeontriz 

while  in  Onetedy— AdmiMiliiUty.]  — WhUe  in 
custody  a  prisoner  wrote  a  letter  to  the  prose- 
cutrix:—£eM,  that  the  letter  was  admissible 
in  evidence  against  him  on  his  trial.  Rex  v. 
Heal,  69  J.  P.  224— Grantham,  J. 

Prisoner  Oiling  Eridenoe  on  Oath— Joint 

Indiotment— Oroes-ezamination  of  One  Prisoner 
by  Another.] — When  one  prisoner  gives  evidence 
on  oath  inculpating  another  charged  on  a  joint 
indictment,  he  is  liable  to  be  cross-examined 
by  or  on  behalf  of  that  other.  Rex  v.  Hadtven, 
7*1  L.  J.  K.B.  681 ;  [1902]  1  K.B.  882 ;  86  L.  T. 
601;  60  W.  R.  689;  66  J.  P.  466;  20  Cox  C.C. 
206— C.C.R. 

Crois-ezamination    of    Prisoner    as    to 

Prerions  ConTiotion— Befenoe  InyolTing  Im- 
pntations  on  Charaoter  of  Witness  for 
Proseention.] — The  prisoner  and  the  warehouse- 
man of  a  firm  were  tried  on  a  charge  of  stealing 
certain  copper  from  the  works  of  the  firm.  The 
warehouseman,  who  had  offered  to  sell  the 
copper  to  the  prisoner,  brought  it  out  of  the 
works  and  handed  it  over  to  the  prisoner,  who 
was  then  arrested.  The  warehouseman  pleaded 
guilty.  The  prisoner  alleged  in  defence  that  he 
was  acting  under  the  instructions  of  a  police- 
sergeant.  The  sergeant,  who  was  a  witness  for 
the  prosecution,  admitted  in  cross-examination 
that  he  had  been  friendly  with  the  prisoner  for 
some  months;  that  he  gave  the  prisoner 
instructions  that  if  any  one  asked  him  to  buy 
any  metal  in  doubtful  circumstances,  not  to 
buy,  but  to  let  the  sergeant  know,  and,  if  pos- 
sible, .to  get  a  sample;  but  he  denied  that  he 
had  any  connection  with  the  prisoner  in  regard 
to  the  robbery  in  question.  The  prisoner  gave 
evidence  in  support  of  his  defence.  He  was 
asked  in  cross-examination  whether  he  had 
ever  been  convicted,  and,  the  question  not 
being  objected  to  by  his  counsel,  he  answered 
in  the  affirmative.  The  answer  was  allowed  to 
go  to  the  jury,  who  returned  a  verdict  of  guilty : 
— Held,  that  the  nature  or  conduct  of  the 
defence  was  not  such  as  to  involve  imputations 
on  the  character  of  the  sergeant  as  a  witness  for 
the  prosecution  within  the  meaning  of  section  1 
(/)  (ii.)  of  the  Criminal  Evidence  Act,  1898,  and 
therefore  that  the  prisoner  ought  not  to  have 
been  asked  or  required  to  answer  the  question 
as  to  his  previous  conviction ;  and  that,  as  the 
evidence  had  been  allowed  to  go  to  the  jury, 
the  conviction  must  be  quashed.  Rex  v.  Bridg- 
water, 74  L.  J.  K.B.  36;  [1906]  1  K.B.  181;  91 
L.  T.  838;  68  W.  R.  416;  69  J.  P.  26;  20  Cox 
C.C.  737;  21  T.  L.  R.  69— C.C.R. 

The  Court  will  not  as  a  matter  of  course 
quash  a  conviction  on  the  ground  that  the 
prisoner  has  been  improperly  asked  in  cross- 
examination  whether  he  has  been  previously 
convicted,  and  has  answered  in  the  affinnative, 
if  it  appears  that  the  prisoner's  counsel  allowed 
the  question  to  be  answered  without  objection. 
lb. 

CroM-ezamination  of  One  Prisoner  by  the 

Other.]— Where  one  of  two  persons  jointly 
charged  gives  evidence  on  his  own  behalf  under 
section  1  of  the  Criminal  Evidence  Act,  1898, 
the  other  accused  is  entitled  to  cross-examine 
him.  Rex  v.  Hadwen  (71  L.  J.  K.B.  681; 
[1902]  1  K.B.  882)  approved.  HacksUm  v. 
Millar,  8  F.  (Just.  Cas.)  62— Ct.  of  Justy. 


Prior  OozTiotion  of  a  StatnUble  (MteiM.] 

—The  Criminal  Evidence  Act,  1898,  applies  to 
all  criminal  offences,  and  no  person  charged, 
who  gives  evidence  on  his  own  behalf,  can  be 
asked  or  required  to  answer  any  question  tend- 
ing to  shew  that  he  has  been  previously  con- 
victed, notwithstanding  that  the  offence  charged 
against  him  is  created  by  a  statute  the  pro- 
visions of  which  render  him  a  competent  wit- 
ness. Chamock  v.  Merchant,  69  L.  J.  Q.B.  221 ; 
[1900]  1  Q.B.  474;  82  L.  T.  89;  48  W.  B.  334; 
64  J.  P.  183 ;  19  Cox  C.C.  443— D. 

Imputations  on  Oharaotor  of  Witaou  tor 

ProMontion— Statement  by  Prisoner  that  WitnoM 
Committed  OfEmee  Ohaij^  Against  Prifoner.] — 
Evidence  given  by  a  prisoner  that  a  witness  for 
the  prosecution  and  not  the  prisoner  committed 
the  offence  with  which  the  prisoner  is  charged, 
involves  an  imputation  on  the  character  of  such 
witness  within  the  meaning  of  section  1  (f)  (ii.) 
of  the  Criminal  Evidence  Act,  1898,  and  thus 
enables  counsel  for  the  prosecution  to  cross- 
examine  the  prisoner  regarding  previous  con- 
victions against  him.  Reg,  v.  Marshall,  63 
J.  P.  36— Darling,  J. 

Abionee   of  Proper  Caption— Btatement 

Put  to  Prisoner  in  Oross-Ezamination.]- A  state- 
ment made  by  a  deceased  person,  for  the  alleged 
murder  of  whom  the  prisoner  was  indicted, 
being  inadmissible  in  evidence  by  reason  of  the 
absence  of  the  proper  caption  and  also  being 
inadmissible  as  a  dying  declaration,  was  put  to 
the  prisoner  in  cross-examination : — Held,  that, 
although  this  might  be  done,  it  was  better  in 
such  a  case  to  limit  the  cross-examination  to 
questions  asked  by  the  prisoner  of  the  deceased 
person,  at  the  time  the  statement  was  made  by 
the  latter,  suggesting  the  defence  now  set  up. 
Reg.  V.  Simpson,  62  J.  P.  826— Wills,  J. 

Confession- AdmisiiUlity.]  — When     a 

statement  has  been  made  by  a  prisoner  in 
answer  to  the  questions  of  a  person  in  authority, 
it  is  in  the  discretion  of  the  Judge  to  admit  or 
reject  such  a  statement.  The  latter  course 
should  be  adopted  if  there  is  reason  to  think 
that  the  prisoner,  owing  to  pressure  exercised 
by  the  questioner,  or  in  order  to  escape  from 
his  custody,  may  have  been  induced  to  make 
admissions.  Rex  v.  Knight,  69  J.  P.  108;  20 
Cox  C.C.  711 ;  21  T.  L.  R.  810— Channell,  J. 

Indnooment.] — ^The  prisoner,  who  in 

the  presence  of  a  police  constable  was  asked  by 
his  master,  a  farmer,  how  he  accounted  for  the 
number  of  sheep  on  the  farm  not  being  so  large 
as  it  should  be,  admitted  that  he  had  sold  some 
of  them  and  had  not  accounted  to  his  master 
for  the  money  which  he  had  received  for  them. 
In  answer  to  further  questions  as  to  whether  he 
had  let  any  com  go  off  the  place,  he  said  he  had 
done  so.  The  master,  on  cross-examination, 
admitted  that  when  he  asked  the  prisoner  about 
the  com  he  might  have  said,  "  You  had  better 
tell  me  all  about  the  com  that  is  gone,*'  and 
further,  that  he  would  not  swear  that  he  did 
not  induce  the  prisoner  to  confess  about  the 
com.  A  witness  who  was  present  also  stated 
on  cross-examination  that  the  master  asked 
the  prisoner  to  speak  the  truth,  and  said  it 
would  be  better  for  him  if  he  did  soi—Held, 
that  as  the  words  used  contained  in  themselves 
an  inducement  to  make  a  statement,  no  part  of 
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the  prisoner's  confession  was  admissible  against 
him  on  his  trial  for  larceny.  Beg,  y.  Bose^  67 
L.  J.  Q.B.  289;  78  L.  T.  119;  18  Cox  O.C.  717 
— C.O.R. 

An  answer  given  by  an  accused  person  in 
reply  to  a  question  put  to  him  by  a  police 
constable,  without  threat  or  inducement,  may 
be  given  in  evidence  against  him.  Rogers  v. 
Hawken,  67  L.  J.  Q.B.  626;  78  L.  T.  665;  62 
J.  P.  279— D. 

Statement  of  Prisoner't  Husband  in 
Prisoner't  Presence— AdmiisibiUty.] — A  state- 
ment made  by  a  woman  to  her  husband  and  by 
him  repeated  to  a  police  officer  in  her  presence  is 
admissible  in  evidence  against  her  on  her  trial, 
where  it  appears  that  she  expresses  no  dissent 
from  the  statement  when  so  made  to  the  police 
officer.  Bex  v.  Bexley,  70  J.  P.  263— 
Grantham,  J. 

Depositions— Deceased  Witness— Admissibility 
—Statutory  Bequirementi.] — The  deposition  of  a 
deceased  witness  taken  in  accordance  with  the 

S revisions  of  section  17  of  the  Indictable 
iffences  Act,  1848  (11  &  12  Vict.  c.  42),  is 
admissible  in  evidence  on  the  trial  of  the 
accused  for  an  indictable  offence,  although 
section  6  of  Russell  Gumey's  Act  (30  &  31  Vict, 
c.  36)  may  not  have  been  complied  with.  Beg. 
V.  Katz,  64  J.  P.  807— Darling,  J. 

Witncii  Vnable  to  Travel— Pregnancy- 
Evidence  of  Police  Officer— Coroner'i  Deposi- 
tions.]— The  evidence  of  a  police  officer  that  a 
witness  called  before  the  coroner  is  apparently 
very  close  to  her  confinement,  and  consequently 
not  able  to  attend  at  the  trial,  is  not  sufficient 
to  entitle  the  prosecution  to  read  her  deposi- 
tion. Goroner^s  depositions  are  on  the  same 
footing  as  those  taken  before  magistrates. 
Beg,  V.  Butcher,  64  J.  P.  808— Darling,  J. 

Depocitiom  before  Coroner — Admissibility.] — 
The  admissibility  in  a  criminal  trial  of  a  de- 
position taken  before  a  coroner  depends  on  the 
common  law,  and  is  in  no  way  governed  by 
either  Jervis's  Act  of  1848  or  Russell  Gurney*s 
Act  of  1867.  Where  the  deponent  at  a  coroner's 
inquest  was  proved  to  be  dead,  and  that  his 
deposition  had  been  duly  signed  by  himself  and 
the  coroner,  and  that  it  was  taken  in  the 
presence  of  the  accused,  who  by  her  solicitor 
had  full  opportunity  of  cross-examining  the 
deponent,  such  deposition  was  held  admissible 
in  evidence  at  the  sul^equent  trial  of  the 
accused,  except  as  to  such  portions  of  it  as 
would  have  been  inadmissible  on  the  viva  voce 
examination  of  the  deponent.  Bex  v.  Cowle, 
71  J.  P.  162— Grantham,  J. 

Deposition  not  Signed  by  Witnett— Admissi- 
bility.]—  The  deposition  of  a  witness,  since 
deceased,  taken  in  the  presence  of  the  accused, 
who  had  full  opportunity  of  cross-examining 
the  deponent,  and  wliich  was  signed  by  the 
magistrate  and  assented  to  as  correct  by  the 
witness  on  being  read  over  to  her, — Held,  ad- 
missible in  evidence  at  the  trial  as  having  been 
taken  in  accordance  with  section  17  of  the 
Indictable  Offences  Act,  1848,  although  it  was 
not  signed  by  the  deponent  by  reason  of  serious 
injuries  to  her  hands  precluding  her  from 
writing  or  making  a  mark.  Bex  v.  HoUoway, 
66  J.  P.  7X2— Wills,  J, 


Befretdiing  Xamory— Solicitor'i  Diary.]— A 
solicitor  for  the  purpose  of  refreshing  his 
memory  may  be  allowed  to  look  at  his  own 
account  of  his  interviews  with  the  prisoners, 
dictated  by  him  to  a  shorthand-writer,  and  by 
the  latter  written  in  longhand  shortly  after 
the  interviews  took  place,  and  read  over  by  the 
solicitor  shortly  afterwards,  although  the  short, 
hand  writer  is  alive  and  is  not  called  as  a 
witness.  Beg,  v.  Dexter,  19  Cox  CO.  860— 
Grantham,  J. 

False  Eyidence  Oivon  by  Witness  at  Police 
Court— Evidence  Induced  by  Defendant  to  Charge 
of  Incitement  to  Murder.]— The  prisoner  was  in- 
dicted for  having  persuaded  a  certain  person  to 
murder  another  person.  For  the  prosecution  it 
was  proposed  to  call  a  witness  who  had  given 
evidence  for  the  defence  at  the  police  Court, 
which  he  afterwards  confessed  was  false,  and  in 
respect  of  which  he  was  convicted  of  perjury, 
and  who  now  alleged  that  he  had  been  induced 
by  the  defendant  to  give  such  iblse  evidence : — 
Held,  that  this  evidence  was  admissible.  Bex  v* 
Watt,  70  J.  P.  29 ;  20  Cox  CO.  862— Phillimore,  J. 

Previous  Convictions— AdmissibiUty  at  Trial 
for  Purpose  of  Proving  Subsequent  (MBmce.] — 
Upon  the  trial  of  an  indictment  under  section  7 
of  the  Prevention  of  Crimes  Act,  1871,  for  being 
found  in  a  public  place  within  seven  years 
immediately  after  the  expiration  of  a  sentence 
for  the  last  of  two  previous  crimes,  under  such 
circumstances  as  to  satisfy  the  Court  that  the 
prisoner  was  about  to  commit  an  offence 
punishable  on  indictment,  evidence  of  the 
previous  convictions  is  admissible  before  the 
jury  return  their  verdict  for  the  purpose  of 
proving  the  offence  with  which  the  prisoner  is 
charged.  Bex  v.  Penfold,  71  L.  J.  K.B.  806; 
[1902]  1  K.B.  647;  86  L.  T.  204;  60  W.  R.  671; 
66  J.  P.  248 ;  20  Cox  CO.  161— CCR. 

Evidence  of  Mences  Similar  but  Subsequent  to 
the  Charge— Connected  Scheme  of  Fraud— Ad- 
missibilitj.]- Where  on  the  trial  of  an  indict- 
ment for  obtaining  goods  by  false  pretences 
there  is  evidence  that,  at  dates  subsequent  to 
the  offence  charged,  the  prisoner  obtained  goods 
from  other  persons  by  similar  false  pretences, 
such  evidence  is  admissible  when  it  points 
directly  to  one  and  the  same  system  of  fraud 
and  a  connected  scheme  of  dishonesty.  Beg,  v. 
Bhodes,  68  L.  J.  Q.B.  83;  [1899]  1  Q.B.  77;  79 
L.  T.  360;  47  W.  R.  121 ;  62  J.  P.  774^19  Cox 
CO.  182— CCR.  And  see  Bex  v.  Wal/ord, 
71  J.  P.  216— CCR. 

Evidence  of  Previous  Offences.]- The  defen- 
dant was  charged  with  unlawfully  using  a 
certain  public-house  for  the  purpose  of  betting 
with  persons  resorting  thereto  on  November  13, 
1903,  and  also  on  the  same  day,  then  being  a 
person  using  the  said  public-house  for  the 
purpose  of  certain  moneys  being  received 
by  and  on  his  behalf  in  connection  with 
betting  transactions.  The  defendant  was  ar- 
rested in  the  bar  of  the  public-house,  having 
upon  him  at  the  time  lists  of  persons  and  the 
amount  due  to  them  for  bets,  and  certain 
betting  slips  containing  names  of  horses,  the 
amount  for  which  they  were  to  be  backed,  and 
the  name  of  the  person  backing  the  horse.  In 
the  parlour  leading  from  the  bar  were  a  large 
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number  of  Blips  similar  to  those  found  on  the 
prisoner.  It  was  not  proved  that  the  defendant 
made  any  bets  in  the  said  public-house  on 
November  13  in  person  or  that  he  went  there 
for  that  purpose.  It  appeared  that  the  licensee 
of  the  publichouse  had  pleaded  guilty  to 
keeping  the  house  in  question  on  November  13 
and  on  divers  other  days  during  the  preceding 
six  months  for  the  purpose  of  betting  with 
persons  resorting  thereto : — Heldf  that  evidence 
intending  to  shew— first,  that  betting  slips 
similar  to  those  found  on  the  defendant  and  to 
those  found  in  the  parlour  of  the  public-house 
on  November  13  had  previously  to  that  date 
been  frequently  received  from  customers  at  the 
public-house  by  the  licensee,  and  had  been  for- 
warded by  him  to  the  defendant ;  and  secondly, 
that  the  lists  found  on  the  defendant  were  an 
epitome  of  slips  received  by  him  from  the 
licensee  on  dates  prior  to  November  13 — was 
properly  admitted.  Rex  v.  Mean,  69  J.  P.  27 ; 
21  T.  L.  B.  172— C.C.R. 

Dying  BeeUration  —  Admiisibility.]  —  A 
woman  who  had  taken  poison,  and  who  in  the 
opinion  of  the  doctor  was  unlikely  to  recover, 
repeatedly  ejaculated,  while  suffering  great 
pain,  the  expression,  "  I'm  dying  "  i—Heldy  that 
this  did  not  conclusively  shew  a  fixed  and 
settled  belief  in  her  impending  death  so  as  to 
allow  of  a  statement  made  by  her  to  the  nurse 
who  attended  her  being  admitted  as  a  d3ring 
declaration.  Bex  v.  Abbott,  67  J.  P.  161— 
Kennedy,  J. 

—  A  woman  upon  whom  an  illegal 

operation  was  alleged  to  have  been  performed, 
said  to  a  witness  about  7  a.m.,  "Pm  dying." 
She  seemed  then  in  great  pain,  and  repeatedly 
complained  of  the  pain,  also  complaining  of  it 
while  making  the  statement  which  it  was 
sought  to  give  in  evidence  as  a  dying  declara- 
tion. The  woman  appeared  to  be  quite  rational. 
She  died  at  7.20  a.m.: — Held,  that  the  state- 
ment she  made  was  admissible  as  a  dying 
declaration.  Bex  v.  Cowle,  71  J.  P.  162 — 
Grantham,  J. 

Portions  of  Prorioni  Statement  by 

Declarant  Assented  to  and  Si^ed  as  Correct.]— 
A  statement  otherwise  admissible  as  a  dying 
declaration  is  not  rendered  inadmissible  by  the 
fact  that  the  magistrate  to  whom  the  state- 
ment is  made,  owing  to  the  weak  and  exhausted 
condition  of  the  declarant,  repeats  to  her  por- 
tions of  a  statement  made  by  her  some  days 
previously  and  writes  same  down  in  his  own 
words,  she  stating  that  it  is  correct  and  signing 
same.  Beg.  v.  Whitmarsh  {No.  1),  62  J.  P.  680— 
DarUng,  J. ;  S.  P.  Beg.  v.  Whitmarsh  (No.  2), 
62  J.  P.  711— Bigham,  J. 

Ezpeotation  of  Immediately  Im- 
pending Death.]— In  answer  to  a  question  put  to 
her,  a  dying  woman  said,  **  I  am  aware  that  I 
am  seriously  ill " : — Held,  that  as  this  did  not 
show  that  in  her  own  opinion  she  expected 
immediate  death,  her  statement  was  not  admis- 
sible in  evidence.  Bex  v.  Smithy  66  J.  P.  426— 
Bruce,  J. 

Questions  pat  to  Deelarant— Answers  only 

Beoorded.] — A  doctor  took  down  the  answers 
given  by  a  dying  woman  to  questions  put  to  her 


by  a  magistrate: — Held,   that  these   answers 
were  not  admissible  in  evidence.    lb. 

Opinion  of  Medical  Practitionor  —  De- 
position not  Stating  Place  where  Taken.]— A 
deposition  of  a  dying  person,  taken  under  sec- 
tion 6  of  30  &  31  Vict.  c.  36,  is  not  admissible 
in  evidence  imless  it  states  the  place  where  it  is 
taken.  It  is  no  objection  to  the  admissibility 
of  such  a  deposition  that  the  medical  practi- 
tioner at  the  trial  states  that  he  did  not  think 
at  the  time  when  the  deposition  was  taken  that 
the  deponent  was  not  likely  to  recover,  though 
at  that  time  he  had  expressed  a  contrary 
opinion  to  the  magistrate  who  took  the  depo- 
sition. Bex  V.  Curtis,  21  T.  L.  B.  87— Big- 
ham,  J. 


6.  Indictment. 

Ko  Date  Specified  in.]— The  prisoner  was 
charged  with  the  larceny  of  a  number  of 
articles,  the  property  of  his  master.  No 
date  was  specifiefd  in  the  indictment  when 
the  larcenies  were  alleged  to  have  been  com- 
mitted. An  application  was  made  before  the 
jury  were  sworn  to  quash  the  indictment 
on  the  groimd  that  no  date  was  mentioned. 
The  chairman  of  quarter  sessions  declined  to 
accede  to  the  application,  and  the  trial  pro- 
ceeded and  the  prisoner  was  convicted,  the 
dates  of  the  larcenies  being  proved : — Held, 
that  the  chairman  was  right  in  declining  to 
quash  the  indictment.  Bex  v.  NichoUs,  68  J.  P. 
462— C.C.B. 

Several  Defendants.]— An  indictment  in  which 
several  defendants  are  charged  may  contain 
coimts  charging  offences  against  individual 
prisoners  as  well  as  counts  charging  all  the 
prisoners  jointly.  If  it  is  likely  that  injustice 
may  be  caused  to  any  one  prisoner  by  trying 
them  all  together,  the  Court  may  order  them 
to  be  tried  separately.  Beg.  v.  Cox,  67  L.  J.  Q.B. 
293;  [1898]  1  Q.B.  179— C.C.R. 

Stolen  Articles  the  Separate  Property  of  Wife 
—Articles  in  Hoose  of  Her  Hosband  —  Pro- 
perty in  the  Articles  laid  in  the  Hnsband.] — 

An  indictment  is  bad  which  lays  the  property 
in  stolen  goods  in  the  person  from  whose  house 
they  were  stolen  when  it  is  proved  that  the 
goods  were  in  fact  the  separate  property  of  that 
person's  wife.  Bex  v.  Murray,  76  L.  J.  K.B. 
693;  [1906]  2  K.B.  886;  96  L.  T.  296;  70 
J.  P.  296 ;  21  Cox  C.  C.  260 ;  22  T.  L.  R. 
696— C.C.B. 

Amendment  of  Indictment  at  Trial.]— An 
application  was  made  at  the  trial,  before 
verdict,  imder  section  1  of  the  Criminal  Pro- 
cedure Act,  1861,  to  amend  an  indictment  by 
substituting  the  wife  in  place  of  the  husband 
as  the  owner  of  certain  goods  which  had  been 
stolen,  and  was  refused  on  the  ground  that 
such  a  variance  did  not  fall  within  the  statute, 
and  also  that  the  prisoners  would  be  prejudiced 
thereby : — Held,  that  the  amendment  ought  to 
have  been  allowed.  lb.  And  see  Bex  v.  Byers, 
71  J.  P.  206. 

Adding  Cknint— Prisoner  Embarrassed.]— The 
accused  were  committed  for  trial  on  charges  of 
perjury  and  conspiracy  to  commit  perjury,  and 
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to  these  counts  in  the  indictment  was  added 
another  charging  the  accused  with  a  conspir- 
acy to  defraud.  There  was  evidence  in  the 
depositions  to  support  the  added  count.  The 
Court,  however,  heing  of  opinion  that  the 
accused  would  be  embarrassed  by  this  fresh 
count,  refused  to  allow  the  prosecution  to  give 
evidence  in  support  of  it.  Beg,  v.  HarriSy 
64  J.  P.  360— Grantham,  J. 

Verdict  of  Aoqnittal  witliout  Plea  to  Indict- 
ment.]— Circumstances  imder  which  a  verdict 
of  acquittal  was  taken  without  the  defendant 
being  present  in  Court  and  without  pleading  to 
the  indictment.  Beg,  v.  Haynes,  64  J.  P.  441 
-Ridley,  J. 

Vexatiouf  Indictmento  Act  —  Attomcy- 
Oeneral'i  Rat.] — It  is  not  necessary  to  produce 
and  prove  the  Attorney-General's  fiat  for  the 
presentment  of  an  indictment  under  the  Vexa- 
tious Indictments  Act,  1869.  Beg.  v.  Dexter, 
19  Cox  C.C.  360. 

Antrefoii  Convict— Indictment  for  Obtaining 
Credit  for  Goods  by  False  Pretencot  or  Other 
Prand— Trial  for  Larceny  of  Same  CkK>ds.]— A 
person  cannot,  after  having  been  convicted 
upon  an  indictment  for  the  misdemeanour  of 
obtaining  credit  for  goods  by  false  pretences  or 
other  fraud,  be  lawfully  tried  upon  an  indict- 
ment for  larceny  of  the  same  goods.  Beg.  v. 
King,  66  L.  J.  Q.B.  87— C.C.R. 


7.  Crown  Cases  Reserved. 

Jurisdiction  of  Conrt  to  Xntertain  Case.]— 
Although  a  question  arises  on  a  plea  of 
"guilty,"  it  is  a  question  arising  *' on  the 
trial "  within  the  meaning  of  section  1  of  the 
Crown  Cases  Act,  1848;  and  the  Court  for 
Crown  Cases  Reserved  has  therefore  power 
under  section  2  of  that  Act  to  make  such  order 
as  justice  might  require;  and  in  exercise  of 
that  power  may  quash  the  conviction.  Beg,  v. 
Br(mn  (69  L.  J.  M.C.  47;  24  Q.B.  D.  357) 
followed.  Beg.  v.  Clarh  (.%  L.  J.  M.C.  16 ;  L.  R. 
1  C.C.R.  54)  not  foUowed.  Bex  v.  Plummer, 
71  L.  J.  K.B.  806 ;  [1902]  2  K.B.  389 ;  86  L.  T. 
836 ;  51  W.  R.  137 ;  66  J.  P.  647— C.C.R. 


8.  Practice  aito  Procedure. 

(a)  Oenerally. 

Procedorc — Soverml  Priionon  Tried  Together 
for  an  Offence— Case  Stated  npon  Point  of  Law 
Affecting  Each  Prisoner— One  Priioner  only 
inolnded  in  Question  Bcscrred— Jnriidiction  to 
Qnash  ConTiction  of  Each  Priioner.]— Where 
several  persons  are  tried  together  and  convicted 
for  an  ofifence,  and  at  the  trial  evidence  which 
equally  affects  each  prisoner  is  wrongly  ad- 
mitted, the  Court  of  Crown  Cases  Reserved  has 
jurisdiction  upon  a  Case  stated  tmder  section  2 
of  the  Crown  Cases  Act,  1848,  to  quash  the 
conviction  against  each  prisoner,  although  by 
the  Case  stated  the  opinion  of  the  Court  as  to 
the  skdmissibility  of  the  evidence  and  the 
legality  of  the  conviction  is  asked  with  refer- 
ence to  one  prisoner  only.     Beg.  v.  Saunders 


{No.  2),  68  L.  J.  Q.B.  296;  [1899]  1  Q.B.  490; 
80  L.  T.  28 ;  63  J.  P.  ISO-C.C.R. 

Bight  to  8nm  up  for  Prooecntion— Bight  to 
Conunent  on  Priioner't  Evidence.]— Where  upon 
a  criminal  trial  counsel  for  the  defence  calls  the 
prisoner  as  a  witness  under  the  provisions  of 
the  Criminal  Evidence  Act,  1898,  but  calls  no 
other  evidence,  the  right  of  the  prosecuting 
counsel  to  sum  up  the  evidence  against  the 
prisoner  is  not  extinguished,  but  is  merely 
postponed  until  after  the  prisoner  has  given  his 
evidence.  Beg,  v.  Gardner,  68  L.  J.  Q.B.  42 ; 
[1899]  1  Q.B.  160;  79  L.  T.  358;  47  W.  R.  77; 

62  J.  P.  743  ;  19  Cox  C.C.  177— C.C.R. 

In  exercising  his  right  of  summing  up,  the 
counsel  for  the  prosecution  is  entitled  to  com- 
ment upon  the  evidence  given  by  the  prisoner. 
lb. 

Trial— Duty  to  Inform  Prisoner  of  Bight  to 
Addreu  Jury.]— The  Judge  at  the  trial  of  a 
prisoner  not  defended  by  counsel  ought  to  in- 
form him  of  his  right  to  address  the  jury,  but 
the  Judge's  omission  to  do  so  does  not  invali- 
date the  conviction.    Beg,  v.  Saunders  {No.  1), 

63  J.  P.  24— C.C.R. 

Saspeniion  of  Entry  of  Judgment— Indictment 
for  Obftmction  to  Highway— Xisdiiection  by 
Judge— Verdict  of  «*Fot  gnUty."]— Where  at 
the  trial  of  an  indictment  for  obetructixig  a 
highway  the  jury  return  a  verdict  of  not  guilty, 
the  Court  will  not  suspend  the  effect  of  the 
verdict  by  staying  entry  of  judgment  upon  the 
ground  that  the  Judge  misdirected  the  jury  at 
the  trial,  inasmuch  as  the  rights  of  the  parties 
are  not  finally  determined  by  the  Judge  at  the 
trial,  and  therefore  a  fresh  indictment  can 
immediately  be  presented  in  respect  of  the 
obstruction,  to  which  the  former  acquittal  can- 
not be  pleaded  in  bar.  Bex  v.  North-Eastern 
Bailway,  70  L.  J.  K.B.  648 ;  84  L.  T.  602 ;  49 
W.  R.  624— D. 

The  rule  laid  down  by  Lord  Ellenborouqh, 
C.J.,  in  Bex  v.  Wandsworth  Inhabitants  (1  B. 
&  Aid.  63),  that  under  very  special  circum- 
stances the  Court  will  suspend  entry  of  judg- 
ment, ought  not  to  be  extended  to  the  case 
where  upon  an  indictment  for  an  obstruction  to 
a  highway  there  has  been  a  verdict  of  not 
guilty.    lb. 


(b)  Bail, 

Statnte.]— 61  &  62  Vict,  c,  1  is  the  Bail 
Act,  1898. 

Person  Committed  nnder  Fngitiye  Offenders 
Act,  1881— Powers  of  High  Court.]— The  Fugi- 
tive Offenders  Act,  1881,  does  not  take  away 
from  the  High  Court  its  inherent  power  to 
grant  bail  to  a  fugitive  offender,  apprehended 
in  England  and  committed  to  prison  by  a 
magistrate  to  await  his  surrender  to  take  his 
trial  at  a  Consular  Court.  Beg,  v.  Spilsbury, 
67  L.  J.  Q.B.  938 ;  [1898]  2  Q.B.  616 ;  79  L.  T. 
211 ;  62  J.  P.  600 ;  19  Cox  C.C.  160— D. 

Circumstances  under  which  the  Court  refused 
to  grant  bail  in  such  a  case.  Beg,  v.  Hole,  ^2 
J.  P.  616— D. 
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lA  what  Omm.]— ObBervations  by  the  Ck>urt 
as  to  granting  bail.  Reg,  v.  Base,  67  L.  J.  Q.B. 
289;  78  L.  T.  119 ;  18  (5)x  CO.  717— C.C.R. 


(o)  Stating  Case. 

Mode  of — Adoption  of  Shorthand  Kotat.]— A 

case  stated  for  the  opinion  of  the  Court  for 
Crown  Cases  Reserved  must  briefly  state  the 
questions  of  law  reserved  and  such  ^ts  only 
as  raise  those  questions,  and  the  Judge  in 
stating  a  Case  cannot  adopt  as  part  thereof  a 
transcript  of  the  shorthand  notes  of  the  evi- 
dence given  at  the  trial.  Bex  v.  Gray  (No,  1), 
63  J.  P.  40— C.C.R. 

Kotieo  that  Case  ii  to  be  Argnod  by  OonnMl.]— 

The  rule  which  requires  that  where  a  case  is 
to  be  argued  by  counsel  notice  thereof  should 
be  given  to  the  clerk  of  the  Court  at  least  two 
days  previously  to  the  sitting  of  the  Court 
should  be  observed  in  every  case.    lb. 


(d)  Quashing  Conviction, 

Indiotmont— Charge  of  Prerloni  Conviction— 
Arraignment   upon   the  Whole   Indietmont.] — 

The  prisoner  was  charged  in  the  first  count 
of  an  indictment  with  the  misdemeanour  of 
attempting  to  commit  a  larceny ;  in  the  second 
count,  which  dealt  with  the  same  facts  as  in 
the  first  count  in  an  alternative  manner,  with 
an  offence  under  section  7  of  the  Prevention 
of  Crimes  Act,  1871,  after  two  previous  convic- 
tions ;  and  in  the  third  count,  with  a  previous 
conviction  for  felony.  At  the  trial  he  was 
called  upon  to  plead  to  the  whole  indictment 
in  the  fi^t  instance,  and,  after  pleading  *'  Not 
guilty,'*  was  convicted : — Heldy  upon  a  writ  of 
error,  that  the  provisions  of  section  116  of  the 
Larceny  Act,  18i61,  were  quite  general,  and  not 
confined  to  offences  under  that  Act,  and  that 
section  9  of  the  Prevention  of  Crimes  Act, 
1871,  did  not  affect  their  generality,  and  that 
as  the  arraignment  did  not  comply  with  the 
requirements  of  section  116  it  was  therefore 
bad,  and  the  conviction  must  be  quashed. 
Faulkner  v.  Begem,  74  L.  J.  K.B.  662 ;  [1906] 
2  K.B.  76 ;  92  L.  T.  769;  63  W.  R.  666  ;  69  J.  P. 
241 ;  21  T.  L.  R.  417— D. 

ConTiotion  Bet  Aside— Frandnlont  Miiapporo- 
priation— Eridonce— Bank  Birootor— Confoiion 
of  Civil  and  Criminal  Liability.]— Conviction  of 
a  bank  director  set  aside  on  the  grounds  that 
the  Judge  in  charging  the  jury  confused  the 
charge  of  fraudulent  appropriation  of  money 
with  the  general  charge  of  irregularity  in  the 
conduct  of  business,  and  that  he  misdirected 
the  jury  in  telling  them  that  it  was  not  con- 
clusive of  the  defendant's  innocence  that  he 
was  solvent  instead  of  giving  them  proper 
guidance  on  what  amounted  to  fraudulent  mis- 
appropriation within  the  meaning  of  the  Crimi- 
nal Code.  Nelson  v.  Begem,  71  L.  J.  P.C.  66 ; 
[1902]  A.C.  260;  86  L.  T.  164;  20  Cox  CO. 
160— P.C. 


(e)  Costs, 

Coitf— Xnrdor— Aot  Committed  in  Borough— 
Boath  Oeouring  in  County.]— The  costs  of  a 


prosecution  of  a  person  on  a  charge  of  murder 
alleged  to  have  been  committed  within  the 
borough  of  Wigan,  where  the  death  occurred 
outside  the  borough,  and  in  the  county  of 
Lancaster,  were  held  to  be  payable  by  the 
borough  of  Wigan,  although  the  Justices  of  that 
borough  before  whom  proceedings  had  been 
taken  had  refused  to  commit  the  accused,  and 
he  had  been  brought  before  the  assizes  on  the 
inquisition  of  the  .county  coroner.  Beg,  v. 
Brown ;  Wigan  Cor^rcUion,  Ex  forte,  62  J.  P. 
621 ;  19  Cox  C.C.  33— Ridley,  J. 


(f)  UUgal  Detention  of  Prisoner, 

Botention  by  Warden  after  Prisonar  Ae- 
qnitted— Liability  of  Gaoler.]— A  person  who 
had  been  acquitted  of  a  criminal  charge,  and 
was  directed  to  be  discharged,  was  detained  by 
the  prison  warders  in  the  cells  below  the  Court 
while  they  questioned  him  and  took  a  note  of 
particulars  regarding  his  personal  and  physical 
characteristics,  and  various  other  matters : — 
Held,  that  such  detention  was  imlawful,  and 
that  the  gaoler  was  liable  in  damages  in  reepect 
of  same.  Mee  v.  Cruickshank,  86  L.  T.  708 ; 
66  J.  P.  89 ;  20  Cox  C.C.  210— Wills,  J. 


9.  Pbopebty  of  Convict. 

Felony— Conviction  for— Beal  Sitato- Ad- 
ministrator  of  Property— Estate  Tail  of  Conviet 
—Power  to  Bai^Aotual  Tenant  in  Tdl— Bii- 
poiition.]— The  Forfeiture  Act,  1870,  does  not 
confer  power  upon  the  administrator  of  a  con- 
vict*s  property  to  bar  his  estate  tail  in  real 
property  and  to  convey  the  fee-simple  absolute 
to  a  purchaser,  inasmuch  as  in  the  case  of  such 
property  a  determinable  fee-simple  only  is 
vested  in  the  administrator  by  virtue  of  section 
10  of  the  Act.  Oaskell  and  Walters*  Contract, 
/nre,  76  L.J.  Ch.  603;  [1906]  2  Ch.  1 ;  94  L.  T. 
668;  22  T.  L.  R.  464 -C.A.  Affirming,  64 
W.  R.  327— Kekewich,  J. 

Alienation  by  Conviot— Tinea  and  Beoorotiea 
Act,  1888.] — The  convict,  however,  is  competent 
to  execute  a  disentailing  assurance  under  the 
Fines  and  Recoveries  Act,  1833;  for  such  as- 
surance is  not  an  alienation  within  section  8  of 
the  Forfeiture  Act,  1870,  and  the  fee-simple 
thus  acquired  will  vest  in  the  administrator 
under  section  10  of  the  Act,  and  by  this  means 
a  good  title  can  be  made.  Bankes  v.  SmiUl  (66 
L.  J.  Ch.  832 ;  36  Ch.  D.  716)  and  lAlford  {Lcnrd) 
V.  Att,-Qen,  (36  H  J.  Ex.  116 ;  L.  R.  2  H.L.  68) 
applied.    16. 

Felony  —  Adminiatrator  —  Sale  of  ConTiet'i 
Property — Forfeitnre.] — The  administrator  of 
a  convict*s  property  has  an  absolute  discre- 
tionary power  under  the  Forfeiture  Act,  1870,  to 
seU  the  same,  and  a  6ona  fide  sale  in  the  exercise 
of  such  discretion  cannot  be  impeached  by  the 
convict  after  his  discharge.  Carr  v.  Anderson, 
72L.  J.Ch.634;  [1903]  2  Ch. 279 ;  88 L. T. 503 ; 
61  W.  R.  466 ;  20  Cox  C.C.  416— C.A. 

Observations  on  the  practice  at  Scotland 
Yard  and  the  duty  of  the  administrator  aa 
regards  the  sale  of  a  convict*s  property.    16. 

Action  by  ConTiot  against  Admiaiitrator  to 
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Beeorer  Property— Coiti.]— By  section  20  of 
the  Act  the  costs  as  between  solicitor  and 
client  of  every  action  which  may  be  brought 
against  an  administrator  are  made  a  first  charge 
upon  thQ  property  "unless  the  Court  before 
which  such  action  is  tried  .  .  .  shall  think  fit 
otherwise  to  order  " : — Held,  that,  even  if  the 
section  applied  to  actions  by  a  convict  against 
his  administrator,  which  was  doubtful,  the 
Court  had  a  discretion  as  to  costs.  Carr  v. 
Anderacm,  72  L.  J.  Ch.  60;  [1908]  1  Ch.  90;  87 
L.  T.  440 ;  61  W.  R.  166— Buckley,  J.  See  s.  c. 
in  C.A.  si^a.  i 


10.  Other  Mattebs. 

Aiding  and  Abetting  Ccomiistion  of  (MBmee.] 

— See  Justice  op  the  Peace. 

Appeal.]— See  Criminal  Appeal  Act  1907  (7 
Edw.  7  0.  28). 

Bail — Contract  to  Indemnify.]— fi^e  Coittbact. 

Bankmptey  Hatters.]— iS^  Bankbuptct. 

Betting.] — See  Qamtsq, 

Cormpt  Praetiees.] — See  Election  Law. 

Crimping.]— Se6  Shipping. 

Bebtort'  Act,  Prooeedingt  under.]— <$««  Bank- 
ruptcy. 

Extradition.]— <See  6  Edw.  7  c.  16. 

Oaming.]— ;Se6  Gahing. 

Highway,  Kon-repair  ot,y-See  Way. 

Jorisdietion.] — See  Justice  op  the  Peace. 

Mens  Eta.]~See  Brooks  v.  Masons  post.  In- 
toxicating Liquors. 

Fight  Poaching.}— iSe6  Game. 

Obieene  Libel.]— S^e  Defamation. 

Penalty.] — See  Justice  op  the  Peace. 

Picketing.}— fiftf6  Trade  Union. 

Pollening  Fish.}— ;S^ee  Fishery. 

Proeeedingi  under  Debton  AQt.J—See  Bank- 
ruptcy. 

Selating  to  Eielieriei.]— 5^  Fishery. 

Tretpate  in  Pnnnit  of  Game.]— 5ee  Game. 


crops. 

Agrienltiiral  Tenancy,  under.]— iSec  Landlord 
AND  Tenant. 

Bill  of  Sale,  indnded  ia,]—See  Bill  of  Sale. 

Distroii  or  Szeention  on.]— jS^e  Distress, 
Execution. 


CROWN. 

1.  statutes,  662. 

2.  Prerogative  and  Privileges,  662. 
8.  When  bound  by  Statute,  665, 

4.  Officers,  665. 

5.  Contracts,  667, 

6.  Royal  Charters  and  Grants,  668. 

7.  Crown  Lands,  668. 

8.  Civil  Service,  669. 

9.  Costs,  670. 

10.  Attomey-Qeneral,  670. 

1.  Statutes. 

Civil  Liit.]— 1  Edw.  7  c.  4  is  the  Civil  List 
Act,  1901. 

Demise  of  the  Crown.]- 1  Edw.  7  c.  5  is  the 
Demise  of  the  Crown  Act,  1901. 

Oebome  Setote.]  — 2  Edw.  7  c  87  i&  the 
Osborne  Estate  Act,  1902. 

Boyal  Titlei.]— 1  Edw.  7  c.  16  is  the  B&yal 
Titles  Act,  1901. 

2.  Prerogative  and  Priyileges. 

PrerogatiTe— Action  between  Snljeote  InTolv- 
ing  Crown  Sights— Appeal  from  Connty  Coort — 
Bemoval  to  SoTonne  Side  of  iloeen's  Bench  IMtI- 
sion — Information  by  Attomey-Oeneral  for  Decla- 
ration of  Crown  Bights— Stay  of  Proceedings  in 
Connty  Court  Appeal.]— In  an  action  in  a  Comity 
Court  against  a  lessee  of  a  quarry  from  the 
Crown  for  trespass  upon  the  surface  of  the  land 
in  which  the  quarry  was,  the  plaintiff  recovered 
judgment  for  damisges  and  for  an  injunction. 
The  defendants  having  given  notice  of  appeal, 
the  Attorney-General  filed  an  information 
against  the  plaintiff  for  a  declaration  of  the 
rights  of  the  Crown:- fleW,  that  the  Crown 
had  a  right  by  virtue  of  its  prerogative  to  have 
the  County  Court  appeal  transferred  to  the 
revenue  side  of  the  Queen's  Bench  Division; 
and  was  also  entitled,  notwithstanding  that 
judgment  had  been  given  in  the  action  in  the 
County  Court,  to  a  stay  of  proceedings  in  the 
appeal  until  after  the  trial  of  the  information. 
Stanley  of  Alderley  (Lord)  v.  Wild,  69  L.  J.  Q.B. 
318 ;  [1900]  1  Q.B.  266 ;  82  L.  T.  14 ;  48  W.  R. 
242— C.A. 

Crown  Debts — Queen  Anne's  Bounty.]— First 
fruits  and  tenths,  notwithstanding  their  transfer 
tcom  the  Crown  to  the  Governors  of  Queen 
Anne*s  Botmty,  and  though  now  payable  to  the 
treasurer  of  that  body  instead  of,  as  formerly, 
into  the  Exchequer,  are  Crown  debts,  and  there- 
fore  are  not,  when  a  bishop  vacates  a  see,  appor- 
tionable  in  favour  of  his  successor  as  against 
such  treasurer,  the  Crown  not  being  bound  by 
the  Apportionment  Act,  1870.  Rochester  (Bishop) 
V.  Le  Fanu,  76  L.  J.  Ch.  748 ;  [1906]  2  Oh.  613 ; 
96  L.  T.  602 ;  22  T.  L.  R.  800— Swinfen  Eady,  J. 

Policy  of  Life  Insurance— Statutory  Ez- 

emptionof  Policy  Moneys fromClaims  of  Creditors.] 
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—The  exemption  from  the  claims  of  creditors 
conferred  by  statute  in  respect  of  moneys  due 
under  a  life  insurance  policy  does  not  apply  to 
debts  due  to  the  Crown  where  the  Crown  is  not 
named  in  the  statute  and  there  is  no  clear  indi- 
cation of  an  intention  in  it  to  bind  the  Crown. 
Att.'Cfen,  for  New  South  Wales  v.  Curator  of 
Intestate  Estates,  11  L.  J.  P.C.  14 ;  [1907]  A.C. 
519 ;  23  T.  L.  R.  75a-P.O. 

Statntorj  Preference  of  Ctoyemment— In- 

solTeney— Bodies  BeceiTing  Ooremment  Grants — 
Claim  of  snoh  Bodies  to  Preferenee.]— A  statutory 
preference  given  in  insolvency  or  winding-up  in 
favour  of  liabilities  to  the  Government  does  not 
operate  for  the  benefit  of  bodies  which  receive 
grants  from  the  Government  (where  such  grants 
are  made  and  warrants  drawn  severally  to  the 
bodies  entitled  thereto  on  whose  behalf  the 
receipt  is  given  to  the  Government),  and  such 
bodies  have  the  management  and  control  of  the 
money  allotted  to  them,  the  Government  having 
no  cognisance  of  the  state  of  their  accounts,  and 
may  be  sued  by  a  person  entitled  to  payment 
thereout.  In  such  a  case  the  recipient  of  the 
money  paid  by  the  Government  for  such  pur- 
poses is  not  a  debtor  to  the  Government,  and 
the  bodies  entitled  to  grants  are  not  distributing 
agents  of  the  Government.  Fox  v.  Newfound- 
land Government,  67  L.  J.  P.C.  77 ;  [1898]  A.C. 
667 ;  78  L.  T.  602 ;  5  Manson,  288— P.C. 

Bankmptey  —  Preferential  Payment.]  — 

In  the  administration  of  a  bankrupt's  estate 
under  the  New  South  Wales  Bankruptcy  Act, 
1898,  the  Crown  is  entitled  to  preferential  pay- 
ment over  all  other  creditors.  Baynes,  In  re 
(9  Queensland  L.  J.  30),  and  Clarkson  v.  Att,- 
Gen.  of  Canada  (16  Ontario  Rep.  202)  disap- 
proved. Commissioners  of  Taxation  v.  Palmer, 
76  L.  J.  P.C.  41 ;  [1907]  A.C.  179 ;  96  L.  T.  278 ; 
14  Manson,  106 ;  23  T.  L.  R.  304— P.C. 

Treasure  Trove— *<  Animm  revoeandi ''— Pran- 
ehise— PrerogatiTe.]— In  the  case  of  the  dis- 
covery of  concealed  treasure,  it  is  sufficient  for 
the  Crown,  in  order  to  establish  its  right  to 
treasure  trove,  to  make  out  a  prima  facie  pre- 
sumption that  the  treasure  was  hidden  with  the 
animus  revoeandi.  To  displace  this  prima  facie 
presumption  it  is  not  sufficient  to  exhibit  some 
other  theory,  which  is  merely  equally  plausible, 
to  account  for  the  concealment,  or  loss— it  is 
necessary,  on  the  contrary,  positively  to  estab- 
lish some  rival  theory  of  greater  credibility. 
Att,-Gen,  v.  British  Museum  Trustees,  72  L.  J. 
Ch.  743;  [1903]  2  Ch.  698;  88  L.  T.  858;  61 
W.  R.  682— FarweU,  J. 

A  franchise  is  a  royal  privilege,  or  branch  of 
the  king's  prerogative,  subsisting  in  a  subject 
by  a  grant  from  the  Crown.  So  long  as  it  is 
attached  to  the  Crown  it  is  called  "  prerogative," 
but  when  granted  to  a  subject  it  is  called  **  fran- 
chise." Privileges,  accordingly,  that  belong  to 
the  King  by  virtue  of  his  prerogative— for 
example,  the  right  to  treasure  trove — cannot 
pass  m  a  royal  grant  under  the  word  '*  fran- 
chise."   16. 

Privilege  of  BooAm  fimn  Bif  tresi  for  Bent.]— 
Crown  property,  even  though  the  Crown  be  not 
tenant,  is  privUeged  from  distress  for  rent,  on 
premises  demised  to  a  subject.  Secretary  of 
SlaUfor  Wary,  Wynne,  75  L.  J.  K.B. 25 ;  [1905] 


2  K.B.  845;  93  L.  T.  797;  54  W.  R.  235;  22 
T.  L.  R.  8— D. 

Pilotage  Buee— Collier  Oarrjing  Ooal  for  the 
ITayy— Bng'i  Ship.]— A  vessel  owned  by  his 
Majesty's  Government,  and  appearing  in  the 
Navy  List,  was  exclusively  engaged  in  going  to 
and  from  various  ports  carrying  coal  for  the 
Navy.  The  appellant,  the  master  of  the  vessel, 
held  a  Board  of  Trade  certificate,  and  was  em- 
ployed by  the  Devonport  dockyard  authorities 
under  the  Admiralty.  He  was  not  an  officer 
of  the  Royal  Navy.  The  crew  were  engaged  at 
the  dockyard  under  articles  of  agreement.  The 
respondent,  a  licensed  pilot,  at  the  request  of 
the  appellant,  piloted  the  vessel  into  the  port  of 
Cardiff.  Upon  proceedings  by  the  respondent 
against  the  appellant  for  the  recovery  of  the 
pUotage  dues  authorised  by  by-laws  made 
pursuant  to  the  Merchant  Shipping  Act,  1894, 
and  the  Bristol  Channel  Pilotage  Act,  1861,  the 
magistrate  gave  judgment  for  the  respondent 
for  the  amoiwt  claimed : — Held,  that  the  vessel 
was  a  King's  ship,  and  that  the  appellant  was 
not  liable  for  the  payment  of  the  pilotage  dues. 
Symons  v.  Baker,  U  L.  J.  K.B.  965 ;  [1905]  2 
K.B.  723 ;  93  L.  T.  548 ;  54  W.  R.  159 ;  10  Asp. 
M.C.  129;  21  T.  L.  R.  734— D. 

Salvage— Voifel  Belonging  to  the  Crown— Ko 
Aotion  Maintainable.]— The  King  cannot  be 
impleaded  in  his  own  Courts,  and  his  vessels 
cannot  be  seized  and  proceeded  against  by  an 
action  in  rem  for  salvage.  Observations  on  The 
Cybele  (47  L.  J.  P.  86 ;  3  P.  D.  8).  Young 
{Master  of  the  ss,  Fumesia)  v.  The  ss.  Scotia, 
72  L.  J.  P.C.  115 ;  [1903]  A.C.  601 ;  89  L.  T. 
374 ;  9  Asp.  M.C.  486-P.C. 

**Bona  vaoantia" — Cadneiary  Bighte— Intes- 
tate Bomioiled  Abroad  withont  Kin— Movables  in 
this  Coontry— **  Mobilia  seqnnnter  personanL"]— 
The  maxim  Mobilia  sequunter  personam  applies 
only  to  the  succession  and  distribution  of 
property,  and  not  to  the  caduciary  rights  of  a 
State.  The  right  to  caduca  bona  is  a  right 
occupatione,  not  a  right  of  succession,  and  such 
property  faUs  to  the  State  in  which  it  is  situated, 
and  not  to  the  State  where  the  possessor  was 
domiciled.  BametVs  Trusts,  In  re,  71 L.  J.  Ch. 
408;  [1902]  1  Ch.  847  ;  86  L.  T.  346 ;  60  W.  R. 
681— Kekewioh,  J. 

Where,  therefore,  a  person  domiciled  abroad 
dies  intestate  without  heirs  or  next-of-kin  his 
movables  in  this  country  go  to  the  Crown  as 
bona  vacantia  and  not  to  the  State  to  which 
he  belonged.    lb. 

'^mi— Beal  Estate— Conversion-Settled 

Land  Aot,  1888.]— A  testator  who  was  possessed 
of  freeholds  devised  all  his  property  to  his  wife 
for  life,  and  appointed  trustees  and  executors, 
but  made  no  further  disposition.  The  trustees 
of  the  will  were  appointed  trustees  for  the  pur- 
poses of  the  Settled  Land  Act,  and  the  widow 
sold  portions  of  the  land  and  paid  the  purchase- 
money  to  the  trustees.  On  the  death  of  the 
widow,  there  being  no  heir-at-law  or  next-of-kin 
of  the  testator, — Held,  that  the  proceeds  of  sale 
did  not  belong  to  the  trustees  beneficially,  but 
went  to  the  Crown  as  bona  vacantia.  Bond, 
In  re;  Panes  v.  Att.-Gen.,  70  L.  J.  Ch.  12; 
[1901]  1  Ch.  15 ;  82  L.  T.  612 ;  49  W.  R.  126— 
Kekewich,  J. 
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Proof  by  Company— Tnrthar  IMTidondi — 

Bight  of  Crown.] — ^The  real  and  personal  chattels 
of  a  dissolved  corporation  aggregate  devolve 
upon  the  Crown  as  bona  v(icantia,  Higginaovit 
In  re ;  AU.-Qen,,  egi  parte,  68  L.  J.  Q.B.  198 ; 
[1899J  1  Q.B.  826 ;  79  L.  T.  678 ;  47  W.  B.  286 ; 
6  Manson,  289— D. 

A  limited  company  proved  in  the  bankruptcy 
of  one  of  its  debtors,  and  received  from  time 
to  time  dividends  in  respect  of  its  proof.  Some 
years,  however,  before  a  final  dividend  was 
declared,  the  company  was  wound  up  and 
dissolved  by  order  of  Gourt : — Held,  that  the 
Crown  was  entitled  to  the  final  dividend  to  which 
the  company  would  have  been  entitled,  if  in 
existence,  as  bona  vacantia.    lb. 


3.  When  bound  by  Statute. 

Crown  Property  —  Liability  to  Poonniary 
Bardon.]~In  order  that  a  pecuniary  burden  may 
be  imposed  upon  Crown  property  by  statute, 
the  Crown  must  be  expressly  named  or  it  must 
appear  by  necessary  implication  that  the  Crown 
has  agreed  or  is  intend^  to  be  bound  ;  and  the 
insertion  of  a  particular  protecting  clause  is  not 
of  itself  sufficient  to  show  that  only  the  class  of 
property  included  within  it  was  intended  to  be 
exempt.  Homsey  Urban  Council  v.  Hennell^ 
71  L.  J.  K.B.  479 ;  [1902]  2  K.B.  73 ;  86  L.  T. 
423 ;  60  W.  B.  621 ;  66  J.  P.  613— D. 

Statute  Limitiiig  Speed  of  LooomotiTOi— 

Statute,  whether  Binding  on  Crown.]— Section  4 
of  the  Locomotives  Act,  1861,  which  provides 
that,  subject  to  the  regulations  in  the  Act 
authorised  to  be  made  by  local  authorities,  it 
shall  not  be  lawful  to  drive  any  locomotive 
through  any  city,  town,  or  village  at  a  greater 
speed  than  two  miles  an  hour,  does  not  apply 
to  a  locomotive  which  is  the  property  of  the 
Crown,  and  is  being  used  by  a  servant  of  the 
Crown  acting  in  obedience  to  his  instructions 
for  Crown  purposes.  Cooper^.  Hawkins^  73  L.  J. 
K.B.  113 ;  [1904]  2  K.B.  164  ;  89  L.  T.  476 ;  62 
W.  B.  233 ;  68  J.  P.  26 ;  1  L.  G.  B.  833— D. 


4.  Officebs. 

Aeti  of  Telegraph  Department  —  Ezoontion 
of  Works  —  Kegligonoo  of  Subordinate  Offioial 
—  Liability  of  Pottmastor-Ctooral  in  Offioial 
Oapaoity.] — An  action  will  not  lie  against  the 
Postmaster-General  in  his  official  capacity  for 
damage  caused  by  the  negligence  of  a  subordi- 
nate official  of  the  telegraph  department  of  the 
Post-Office  in  laying  an  electric  cable.  jBoin- 
bridgeY,  Postnuuter-Qeneral,  76  L.  J.  K.B.  366; 
[1906]  1  K.B.  178 ;  94  L.  T.  120 ;  64  W.  B.  221 ; 
22  T.  L.  B.  70— C.A, 

Tort  by  Ooremment  Offioiali  —  TrotpaM 
against  (hrown  or  ExeoutiTe.1— An  action  for 
trespass  committed  or  intended  is  not  main- 
tainable against  officials  of  the  Crown  or 
Government  sued  in  their  official  capacity  or 
as  an  official  body.  Raleigh  v.  Ooschen,  67  L.  J. 
Ch.  69 ;  [1898]  1  Ch.  73 ;  77  L.  T.  429 ;  46  W.  B. 
90— Bomer  J. 

Aot  of  State — Seimro  of  Property— Jnrii- 


diotion  of  Court— Dismiiial  of  Friyoloas  and 
Yeiatioai  Aotion— Abuse  of  Proeesi  of  Conrt.] 
— A  statement  of  claim  alleged  that  under 
articles  of  agreement  entered  into  about  De- 
cember, 1846,  between  the  East  India  Companv 
and  certain  chiefs  and  sirdars  of  the  Sikh 
Ehalsa  or  Conunonwealth  occupying  a  territory 
known  as  the  Punjab,  it  was  agreed  among 
other  things :  That  a  British  officer  should  be 
appointed  by  the  Governor-General  to  remain 
at  Lahore  ;  that  every  attention  should  be 
paid  in  conducting  the  administration  to  the 
feelings  of  the  people,  and  to  maintaining  the 
just  rights  of  all  classes;  that  a  Council  of 
Begency  should  be  constituted ;  that  the  ad- 
ministration of  the  country  should  be  conducted 
by  that  Coimcil  in  consultation  with  the 
British  Besident ;  that  a  British  force  should 
remain  at  Lahore  for  the  protection  of  the 
Maharajah  Duleep  Singh  and  the  preservation 
of  the  peace  of  the  country;  that  the  Lahore 
State  should  pay  to  the  British  Government 
twenty-two  lacks  of  rupees  for  the  mainten- 
ance of  this  force;  and  that  the  provisions  of 
this  engagement  should  have  effect  during  the 
minority  of  the  Maharajah,  and  should  cease 
and  terminate  on  his  attaining  the  full  age  of 
sixteen  years,  or  on  September  4, 1864. 

It  was  then  alleged  that  by  a  proclamation 
in  August,  1847,  the  Company  announced  that 
it  felt  the  interest  of  a  father  in  the  education 
and  guardianship  of  the  Maharajah,  and  took 
and  placed  him  wholly  tmder  its  tutelage ;  and 
that  in  March,  1849,  the  following  terms,  known 
as  the  **  Terms  of  Lahore,"  were  agreed  upon 
between  the  company  and  certain  members  of 
the  Begency  :  Tnat  the  Maharajah  should 
resign  for  himself,  his  heirs  and  his  successors, 
all  right,  title,  and  claim  to  the  sovereignty  of 
the  Punjab  or  to  any  sovereignty  power  what- 
ever ;  that  all  the  property  of  the  State  of 
whatever  description  and  wheresoever  found 
should  be  confiscated  to  the  Honourable  East 
India  Company  in  part  payment  of  the  debt 
due  by  the  State  of  Lahore  to  the  British 
Government  and  of  the  expenses  of  the  war ; 
that  the  gem  called  the  Koh-i-noor,  which  was 
taken  from  Shah  Shooja-ool-Moolk  byMaharajah 
Bungeet  Singh,  should  be  surrendered  by  the 
Maharajah  of  Lahore  to  the  Queen  of  England ; 
and  that  the  Maharajah  should  receive  from 
the  Company  for  the  support  of  himself,  his 
relatives,  and>  the  servants  of  the  State,  a  pen- 
sion of  not  less  than  four  and  not  exceed- 
ing five  lacs  of  the  Company's  rupees  per 
annum. 

It  was  further  alleged  that  by  an  Act  for  the 
better  government  of  India,  passed  in  1868,  the 
territories  under  the  government  of  the  Com- 
pany were  vested  in  her  Majesty,  and  all 
treaties  made  by  the  Company  were  to  be 
binding  on  her  Majesty,  and  all  contracts, 
covenants,  liabilities,  and  engagements  of  the 
Company  were  to  be  enforceaUe  by  and  against 
the  Secretary  of  State  in  Council ;  that  the 
Maharajah  died  on  October  22,  1893,  and  by 
will  de\ised  his  real  and  personal  estate  to  his 
son.  Prince  Victor,  and  absolutely  declared 
that  he  should  be  his  heir  to  all  his  political 
and  other  rights  or  State  rights,  whether  arising 
from  treaties  with  Great  Britain  or  otherwise, 
and  inclusive  of  all  his  claim  to  real  and  per- 
sonal property  in  India  according  to  the  law  of 
India ;  that  Prince  Victor  became  bankrupt  in 
September,  1902,  and  that  the  plaintiff  was 
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appointod  hU  trustee  in  bankruptcy.  It  was 
then  alleged  that  by  reason  of  the  above  facts 
the  company,  and  subsequently  the  defendant, 
became  trustee  of  not  less  than  four  and  not 
exceeding  five  lacs  of  rupees  per  annum  for  the 
Maharajah ;  that  as  such  trustee  the  defendant 
was  liable  to  pay  the  arrears  of  pension  accrued 
during  the  Maharajah's  lifetime ;  that  the 
pension  did  not  cease  on  his  death  but  de- 
scended to  his  son,  and  declarations  to  this 
effect  were  claimed.  The  claim  further  alleged 
that  the  Company,  and  afterwards  the  defen- 
dant, became  possessed  of  certain  private  pro- 
perty, real  and  personal,  of  the  Maharajah  as 
guard[ians,  and  afterwards  as  trustees,  and 
claimied  a  declaration  that  the  defendant  was 
liable  to  account  therefor  to  the  plaintiff.  The 
action  having  been  dismissed  in  chambers  as 
being  frivolous  and  vexatious  and  an  abuse  of 
the  process  of  the  Court, — Held  that,  inasmuch 
as  the  facts  stated  in  the  claim  disclosed  that 
the  various  acts  done  were  "acts  of  State" 
done  by  the  East  India  Company  as  trustees 
for  the  Crown,  the  action  ought  to  be  dismissed 
as  hrivolous  and  vexatious  in  the  absence  of 
amendment  thereof ;  such  amendment  to  be 
verified  by  affidavit  satisfying  the  Court  that 
there  are  iBcta  which  can  probably  be  proved, 
and  which  are  prima  facie  proved  by  the 
affidavit,  and  that  such  facts  support  the  general 
statements  in  the  statement  of  claim.  Salaman 
V.  Secretary  of  State  for  India,  76  L.  J.  K.B. 
418 ;  [1906J 1  K.B.  613;  94  L.  T.  858— 0. A. 

Libel  upon  Persons  Bischarglng  Pnblie  Butiei 
Imposed  by  Statute — Juxisdiotton.] — ^The  remedy 
of  criminal  information  for  a  libel  is  not  confined 
to  cases  of  libel  upon  persons  acting  in  a  judicial 
capacity  while  discharging  judicial  duties ;  but 
the  Court  can  in  its  discretion  grant  a  criminal 
information  for  the  protection  of  persons  who 
are  discharging  public  duties  imposed  upon 
them  by  statute  in  respect  of  a  libel  published 
of  them  in  the  exercise  of  those  duties.  Ac- 
cordingly, if  a  libel  is  published  in  a  newspaper 
concerning  the  members  of  a  committee  of 
Justices  appointed  under  the  Licensing  Act, 
1904,  by  the  quarter  sessions  or  the  general 
body  of  Justices  in  a  county  borough,  to 
carry  out  the  provisions  of  that  Act  and  to  de- 
cide as  to  the  amount  of  compensation  to  be 
levied  upon  existing  licences  as  a  compensation 
fund  for  the  extinction  of  other  licences — the 
libel  charging  the  members  of  that  committee 
with  being  influenced  by  improper  motives  in 
fixing  the  amount  of  the  levy — the  Court  will 
grant  a  criminal  information  upon  the  ground 
that  the  committee  are  acting  in  the  discharge 
of  public  duties  imposed  upon  them  by  the  Act, 
although  they  may  not  be  acting  in  a  strictly 
judicial  capacity.  Bex  v.  Russell,  93  L.  T.  407 ; 
69  J.  P.  460 ;  21  T.  L.  R.  749— D. 

Szemption  of  Post-OiBee  (M&eials  from  ToUf.] 
— jS«c  Post-Oppicb. 


6.  CONTBACTS. 

OommiifioBart  of  Works  and  Boildingt— 
Liability  to  Aotion  for  Broaeh  of  Oo&tract.]— A 
builder  who  has  entered  into  a  contract  under 
seal  with  the  Commissioners  of  his  Majesty's 
Works  and  Public  Buildings  to  build  a  post- 
office  is  entitled  to  maintain  an  action  against 


them  for  breach  of  the  contract,  and  is  not 
obliged  to  proceed  by  petition  of  right.  Oraham 
it  Sons  V.  Works  and  Public  Buildings  Com- 
missioners, 70  L.  J.  K.B.  860;  [1901]  2  K.B. 
781;  86  L.  T.  96;  60  W.  R.  122;  66  J.  P.  677 
— D. 


6.  Royal  Chabtbb  and  Gbaiits. 

Ohartor— CoBftroetion.]— In  the  construction 
of  a  royal  charter  reserving  a  rent  to  the 
Crown,  which  rent  has  been  paid  for  a  oon- 
siderable  length  of  time,  the  Court  ought  to 
adopt  a  construction  consistent  with  the  grant 
falling  within  the  powers  of  the  Crown  rather 
than  one  which  would  make  the  grant  in  excess 
of  the  royal  prero^tive,  and  to  assume,  unless 
there  is  clear  evidence  to  the  contrary,  that 
the  state  of  things  at  the  date  of  the  charter 
was  such  as  to  make  the  grant  of  it  within  the 
powers  of  the  Crown.  Att.-Oen.  v.  Simpson, 
70  L.  J.  Ch.  828 ;  [1901]  2  Ch.  671 ;  85  L.  T. 
326— C.A. 

Biyer— Ezolusiye  Lieenee  —  Validity.] 

—  A  royal  charter  purporting  to  confer 
upon  the  patentee  the  exclusive  navigation  for 
all  time  of  part  of  a  public  navigable  river,  and 
the  exclusive  licence  of  transporting  goods 
thereover,  is  void  both  by  the  Statute  of  Mono- 
polies, 1623,  and  by  the  common  law.  Simpson 
V.  AtL'Oen.,  74  L.  J.  Ch.  1 ;  [1904]  A.C.  476; 
91  L.  T.  610;  3  L.  G.  R.  190;  69  J.  P.  86; 
20  T.  L.  R.  761— H.L.  (E.) 

Chnuit  of  Land— Besorvation  to  Grant— Omia- 
iion  firom  Sabsequent  Grant.]— In  1829  the 
Crown  granted  land  adjoining  the  sea  to  a  cor- 
poration, reserving  (inter  alia)  **  all  such  part 
of  the  said  piece  or  parcel  of  land  hereinbefore 
described  as  may  be  within  100  feet  of  high- 
water  mark  on  the  sea  coast,  or  in  any  creek, 
harbour  or  inlet."  In  1830  the  corporation,  in 
execution  of  a  previous  contract,  sold  the  land 
to  D.,  through  whom  the  respondents  claimed, 
and  D.  executed  a  mortgage  to  the  corporation 
to  secure  part  of  the  purchase-money,  which 
was  then  unpaid.  The  land  was  conveyed  to 
D.  **  to  hold  the  same  subject  to  the  reservation 
and  conditions  in  the  now  recited  grant" 
(meaning  the  grant  of  1829  from  the  Crown) 
**  contained."  In  1833  the  corporation  was  dis- 
solved by  Order  in  Council,  and  its  property 
thereupon  reverted  to  the  Crown,  **  subject  to 
all  mortgages  and  contracts  for  sale  previously 
lawfully  made."  In  1840  D.  paid  off  the  mort- 
gage, and  the  Crown  granted  the  land  to  him. 
This  grant  made  no  mention  of  the  reservation 
above  mentioned,  and  described  the  land  as 
being  bounded  on  one  side  **  by  the  water  of " 
the  *' harbour  ":—jSe2(2,  that  the  effect  of  the 
grant  of  1840  was  to  do  away  with  the  reserva- 
tion contained  in  the  earlier  grant.  AU.-Otn, 
for  New  South  Wales  v.  Dickson,  73  L.  J.  P.O. 
48;  [1904]  A.  0.  278 ;  90  L.  T.  213— P.O. 

Grant  for  Sonriotf  Bondorod— Barring  Xntail.] 
See  Estate. 


7.  Cbowk  Lakds. 

Oocination  for  Less  tlian  Sixty  Toan— fottpo* 
rarj  Abionoo  of  Oeeufior— Orown  Gnat--Poaet* 
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aUe  PoMatiion  by  Grantee  —  **  Infnrniatioii  of 
intnifion."]— The  statute  21  Jac.  1,  o.  14,  is  one 
of  procedure  only,  and  its  effect  is  to  put  a 
person  against  whom  the  Sovereign  may  file 
an  "information  of  intrusion'*  in  the  same 
position  as  a  defendant  in  an  ordinary  action 
of  ejectment,  in  cases  where  the  Crown  has 
heen  out  of  possession  for  twenty  years,  and 
to  enable  him  to  retain  possession  until  the 
Grown  has  proved  its  title.  Emmerson  v.  Mad- 
dium,  75  L.  J.  P.O.  109;  [1906]  A.O.  669;  95 
L.  T.  668— P.O. 

But  the  principle  that  if  a  person  having 
title  can  gam  possession  of  land  in  the  occu- 
pation of  a  person  who  has  no  title,  the  latter 
cannot  succeed  in  ejectment  against  the  former 
on  the  strength  of  earlier  occupation,  applies 
to  a  grantee  from  the  Grown  who  obtains 
possession  of  land  which  has  been  in  adverse 
possession  for  less  than  sixty  years.  It  is  not 
necessary  in  such  a  case  for  the  Grown  to  file 
an  "  information  of  intrusion  *'  under  21  Jac.  1, 
c.  U.    lb. 

Decisions  of  the  Gourts  of  New  Brunswick 
and  Nova  Scotia,  that  the  Grown  must  in  all 
cases  in  which  it  has  been  out  of  possession  for 
twenty  years  file  an  "  information  of  intrusion," 
overruled.    lb.    And  see  Colony. 


8.  Civil  Service. 

Abolitiim  of  Office — Dama^  for  Deprivation 
of  Offiee.] — A  statute  providing  that  on  the 
abolition  of  any  public  office  the  person  hold- 
ing the  same  may  be  required  to  accept  another 
office  at  the  same  salary  or  five-sixths  thereof, 
and  on  his  refusal  to  accept  such  change  of 
duty  that  he  should  not  be  entitled  to  receive 
any  compensation,  but  that  when  no  such 
substituted  office  is  available  such  person  shall 
be  entitled  to  retire  upon  the  superannuation 
allowance  thereinafter  provided,  imposes  no 
imperative  duty  upon  the  Government,  but 
leaves  it  absolutely  to  its  discretion  whether 
any  other  such  office  shall  be  offered,  even 
though  the  displaced  official  has  not  been  a 
civil  servant  for  such  a  period  as  to  entitle  him 
to  a  superannuation  allowance.  Young  v. 
Waller,  67  L.  J.  P.G.  80;  [1898]  A.C.  661;  78 
L.  T.  608— P.C. 

Consequently,  where  a  civil  servant  entered 
upon  his  employment  under  the  terms  of  an 
Act  which  provided  that  he  could  only  be  dis- 
missed upon  certain  grounds  specified,  and  he 
was  dismissed  otherwise  than  in  accordance 
with  such  Act,  an  Act  passed  subsequently  to 
such  dismissal,  and  purporting  to  restore  to  the 
Crown  the  same  right  of  dispensing  with  the 
services  of  any  public  servant  as  existed  before 
the  passing  of  the  former  Act,  does  not  apply 
to  such  civil  servant  and  can  have  no  operation 
with  respect  to  persons  not  then  in  the  public 
service  whose  rights  had  vested  under  the 
earlier  enactment  before  the  later  statute  was 
passed,    id.    See  aiUo  Public  Officer. 

Power  of  Binniseal  without  Compensation.]— 
A  retrospective  operation  ought  not  to  be  given 
to  a  statute  unless  the  intention  of  the  Legis- 
lature that  it  should  be  so  construed  is  expressed 
in  plain  and  unambiguous  language,  where  the 


effect  of  such  construction  would  be  to  convert 
an  act  wrongfully  done  at  the  time  into  a  legal 
act  and  to  deprive  the  person  injured  of  the 
remedy  which  the  law  tnen  gave  him.  The 
rule  laid  down  by  Erlb,  G.  J.,  in  Midland  Bail- 
way  V.  Pye  (80  L.  J.  C.P.  314,  818;  10  G.  B. 
(n.8.)  179,  191)  approved.  Young  v.  Adams,  67 
L.  J.  P.C.  75;  [1898]  A.C.  469;  78  L.  T.  506— 
P.C. 

9.  Costs. 

Liability  of  Crown  for  Coite.]— The  Crown  is 
not  liable  to  pay  costs  under  the  Grown  Suits 
Act  (18  &  19  Vict.  c.  90)  unless  the  action  or 
proceeding  by,  or  on  behalf  of,  the  Grown  is 
taken  in  the  name  of  the  Attorney-General. 
Beg.  V.  Beadle  (7  E.  &  B.  492)  approved  and 
followed.  Madden*s  Estate,  In  re,  [1902]  1  Ir.  R. 
63— G.A. 

Immunity  of  Crown  Department  fimn  Coite.]— 
In  proceedings  by  the  Board  of  Trade  claiming 
a  certain  foreshore,  which  were  unsuccessful, — 
Held,  that  as  the  Board  represented  the  Grown 
and  the  case  did  not  fall  within  the  Crown  Suits 
Act,  1855,  costs  could  not  be  given  against  it. 
Vernon's  EsUUe,  In  re,  [1901]  1  Ir.  R.  1— 
Boss,  J. 

No  order  for  costs  can  be  made  against  the 
Secretary  of  State  for  War  under  the  Crown 
Suits  Act,  1855.  Beadle,  In  re  (7  E.  &  B.  92), 
followed.  Secretary  of  State  for  War  v.  Booth, 
[1901]  2  Ir.  R.  692— <3.B.  D. 

Summary  Jnrisdietion—SeTenne— Information 
on  Behalf  of  the  Crown.]— Section  53  of  the 
Summary  Jurisdiction  Act,  1879,  gives  power 
to  a  Court  of  summary  jurisdiction  to  make  an 
order  for  the  payment  of  costs  in  a  proceeding 
under  any  statute  relating  to  the  revenue  of 
the  Grown  under  the  control  of  the  Commis- 
sioners of  Inland  Revenue  or  Customs  to  which 
the  Crown  or  some  one  on  behalf  of  the  Grown 
is  a  party.  Thomas  v.  Pritchard,  72  L.  J.  K.B. 
23;  [1903]  1  K.  B.  209;  87  L.  T.  688;  51  W.  R. 
58 ;  67  J.  P.  71 ;  20  Cox  C.G.  376— D. 

PrerogatiYe  Writ  of  ICandamus— Jnriidiotion 
of  Court.]— The  Court  has  no  jurisdiction  to  give 
costs  either  to  or  against  the  Crown,  when  the 
Crown  appears  upon  the  argument  of  a  rule  for 
a  prerogative  writ  of  mandamus.  Bex  v.  Can- 
terbury (Archbishop)  (No.  2),  71  L.  J.  K.B.  932; 
[1902]  2  K.B.  503;  86  L.  T.  460;  60  W.  R.  476; 
66  J.  P.  455— D. 

The  rule  of  the  common  law  that  the  Crown 
"  never  paid  nor  received  costs  *'  has  not  been 
altered  with  regard  to  the  prerogative  writ  of 
mandamus,  either  by  the  Act  1  Will  4,  c.  21, 
s.  6,  or  by  the  existing  Rules  of  the  Supreme 
Court.    16. 


10.  Attobitey-Genebal. 

Building  Beyond  the  Boilding-line— Xaadatory 
Infjonotion.] — ^The  Attomey-Gheneral  may  main- 
tam  an  action  for  a  mandatory  injunction  to 
pull  down  a  building  erected  in  contravention 
of  section  3  of  the  Public  Health  (Building  in 
Streets)  Act,  1888.  The  penaltv  imposed  by 
the  sootion  is  not  the  only  remedy  which  may 
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be  pursued.  AU.-Gen.  v.  Ashbourne  BecrecUion 
Co.  (72  L.  J.  Ch.  67 ;  [1903]  1  Oh.  101)  followed. 
Att'Oen,  V.  Wimbledon  House  Estate  Co.,  73 
L.  J.  Oh.  693;  [1904]  2  Ch.  34 ;  91  L.  T.  163; 
68  J.  P.  341 ;  2  L.  G.  B.  828;  20  T.  L.  B.  489— 
Farwell,  J. 

Prmoof  OoiiTiotioii.] — A  previous  conviction 
and  fine  in  proceedings  before  magistrates  is  no 
answer  to  an  action  by  the  Attorney-General. 
lb. 

Laolies.]— How  far  laches  may  be  pleaded  in 
an  action  at  the  suit  of  the  Attorney-General, 
quare,    lb, 

Bj-Lawi—Infringonient— Penalties— Action  in 
High  Oonrt  for  Iignnotion.] — A  local  authority 
which  has  made  by-laws  in  accordance  with 
section  167  of  the  Public  Health  Act,  1875, 
which,  among  other  things,  prescribe  the  width 
of  new  streets,  is  not  confined  to  the  remedy 
thereby  provided  by  way  of  penalty  for  breach 
thereof,  but  may  apply  to  the  High  Court  for 
an  injunction  to  restrain  such  breach.  In  such 
a  case  the  Attorney-General  may  sue  as  plain- 
tiff at  the  relation  of  the  local  authority.  Att.- 
Gen,  V.  Ashbourne  Recreation  Co.,  72  L.  J. 
Ch.  67 ;  [1903]  1  Oh.  101 ;  87  L.  T.  561 ;  61 
W.  B.  126 ;  67  J.  P.  73 ;  1  L.  G.  B.  146— 
Buckley,  J. 

Laying  out  "  How  itroet "— Honsos 

Abutting  on  Pnblio  Highwayi  —  Special  Be- 
mediei  under  By-Lawi  —  Action  —  Attomej- 
Oeneral.]— The  defendants,  who  were  owners 
of  a  piece  of  land  abutting  upon  two  public 
highways,  erected  several  houses  upon  the 
land  without  altering  or  interfering  with  the 
roadway  or  removing  the  fences,  but  making 
the  necessary  openings  for  entrance  and  exit. 
Under  the  by-laws  of  the  borough  in  which  the 
land  was  situated,  any  person  laying  out  a 
*'new  street"  was  required  to  make  it  of  a 
specified  width,  and  in  case  of  any  person 
offending  against  the  by-laws  certain  penalties 
were  imposed,  to  be  recovered  by  summary 
proceedings.  The  plaintiffs,  as  urban  authority 
for  the  borough,  were  also  empowered  by  the 
by-laws  to  remove,  alter,  or  pull  down  any 
works  done  in  contravention  of  the  by-laws. 
No  proceedings  were  taken  by  the  urban  autho- 
rity for  penalties,  but  they  alleged  that  the 
defendants  were  Laying  out  the  two  highways 
as  **new  streets,"  in  contravention  of  the  by- 
laws, and  brought  an  action  (to  which  the 
Attorney-General  was  not  a  party)  claiming  an 
injunction  to  restrain  them  from  so  doing,  and 
fdso  asking  for  a  declaration  that  the  plaintiffs 
were  entitled  to  pull  down  any  work  done  by 
the  defendants  in  breach  of  the  by-laws : — 
Heldf  that  the  plaintiffs  could  not  maintain  the 
action  without  the  Attorney-General  being  a 
party,  the  Coubt  also  stating  that  they  saw  no 
reason  to  differ  from  Joyce,  J.,  on  the  inference 
which  he  drew  from  the  facts— namely,  that 
the  defendants  were  not  in  fact  laying  out  the 
two  highways  as  new  streets.  Att.-Gen,  v. 
Ashbourne  Recreation  Ground  Co,  (72  L.  J.  Ch. 
67;  [1908]  1  Ch.  101)  approved.  Devon{port 
Corporation  v.  Tozer,  72  L.  J.  Ch.  411 ;  [1903] 
1  Ch.  769;  88  L.  T.  113;  52  W.  B.  6;  67  J.  P. 
269 ;  1  L.  G.  B.  421— C.A. 

Obttmotion  to  Highway.]— A  county  council 


cannot  legaUy  sanction  the  erection  of  a  per- 
manent structure  not  authorised  by  the  neces- 
sities of  the  public  service,  along  or  upon  a 
county  road.  The  Attorney-General,  as  repre- 
senting the  public,  is  the  proper  person  to 
prevent  this  by  injunction.  AU.-Gen.  v.  Mayo 
County  Council,  [1902]  1  Ir.  B.  13— M.B. 

Aetion  by  Attomej-Goneral  at  Belation  of 
Batepajen .]— The  London  County  Council  had 
power  to  purchase  compulsorily  or  by  agree- 
ment certain  tramways,  but  purchased  omni- 
buses belonging  to  a  tramway  company,  and 
continued  to  run  them  at  a  profit : — Held,  that 
the  question  whether  they  had  power  to  do  so 
was  properly  raised  in  an  action  by  the  Attor- 
ney-General at  the  relation  of  certain  persons 
who  were  ratepayers  within  the  county,  and  by 
the  relators  as  plaintiffs.  AU.-Gen.  v.  London 
County  Council,  70  L.  J.  Ch.  367 ;  [1901]  1  Ch. 
781 ;  84  L.  T.  245— C.A. 

Observations  upon  the  powers  and  duties  of 
the  Attorney-General.  London  County  Council 
V.  Att.-Gen.,  71  L.  J.  Ch.  268  ;  [1902]  A.C.  165  ; 

86  L.  T.  161 ;  50  W.  B.  497 ;  66  J.  P.  340— 
H.L.  (E.) 

Information  —  Belator  —  Injunction.]— Where 
the  relators  join  the  Attorney-General  as  co- 
plaintiffs  they  are  entitled  on  proof  of  special 
damage  to  an  injunction  in  their  own  right, 
although  they  could  not  have  succeeded  if  the 
Attorney-General  had  not.  AU.-Gen.  v.  Barker, 
83  L.  T.  245— Farwell,  J. 

Information  **  ex  relatione  "  —  Selection  of 
DiTiiion  in  High  Court- Transfer.]— The  Court 
has  jurisdiction  to  order  the  transfer  of  an 
action  ex  relatione  from  the  Chancery  Division 
to  the  Queen's  Bench  Division  where,  according 
to  the  usual  practice  of  the  Attorney-General, 
the  choice  of  the  division  in  which  the  action 
was  originally  brought  was  left  entirely  to  the 
relator  and  co-plaintiff.  The  co-plaintiff  in 
such  a  case  cannot  assert  the  prerogative  of  the 
Crown  to  choose  its  own  tribunal.  Att.-Gen,  v. 
Wilson,  70  L.  J.  Ch.  234 ;  83  L.  T.  646 ;  49 
W.  B.  195-  C.A. 

Bight  to  Sue  without  Joining  Attorney-General 
— Special  Damage.] — A  plaintiff  ma^  sue  in 
respect  of  a  public  right  without  joming  the 
Attorney-General — first,  where  the  interference 
with  the  public  right  is  such  that  some  private 
right  of  his  is  at  the  same  time  interfered  with  ; 
and  secondly,  where  no  private  right  is  inter- 
fered with,  but  the  plaintiff  in  respect  of  his 
public  right  suffers  special  damages  peculiar 
to  himself  from  the  interference  with  the 
public  'right.  Boyce  v.  Paddington  Borough 
Council,  72  L.  J.  Ch.  28;  [1903]  1  Ch.   109; 

87  L.  T.  664 ;  61  W.  B.  109 ;  67  J.  P.  23 ;  1 
L.  G.  B.  98— Buckley,  J.  See  B.C.  in  CJi.,post, 
Metbopolis. 

See  also  Sheringham  Urban  Council  v.  HcUsey, 
91  L.  T.  225;  2  L.  G.  B.  744;  68  J.  P.  896; 
20  T.  L.  B.  402— Joyce,  J. 

Laches  —  Belator.]— -Qucsre,  whether  laches 
on  the  part  of  a  relator  can  be  imputed  to  the 
Attorney-General.  Att.-Gen.  v.  Metoalf,  76  L.  J. 
Ch.  269;  [1907]  2  Ch.  23;  96  L.  T.  851 ;  71  J.  P. 
182 ;  23  T.  L.  B.  263— Kekewich,  J. 
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Eight  of  Attomej-Oeneral  to  Sao— Inelosure 
Award— Paitnrago  on  Soads— Benolloial  Bight  in 
Pariihionen  —  Pariih  Oonnoil.] — An  enolosnre 
Act  gave  power  to  set  out  roads,  and  an  award 
made  under  it  directed  that  the  grass  and 
herbage  upon  the  roads  set  out  should  be  let 
yearly,  under  such  regulations  as  the  inhabit- 
ants of  the  parish  might  make,  and  the 
money  arising  therefrom  should  be  laid  out  in 
the  repairs  of  the  roads  in  the  parish.  The 
defendants  occupied  a  piece  of  land  adjoining 
one  of  the  roads  set  out,  and  he  depastured  his 
cattle  upon  the  herbage  growing  on  the  road. 
The  Attorney-General,  on  the  relation  of  the 
rural  district  council,  brought  an  action  for  an 
injunction  to  restrain  him  from  so  doing,  and 
the  rural  district  council  also  claimed  dainages 
for  the  injury  done  to  the  letting  value  of  the 
herhe^e :— Held,  that  the  beneficial  right  of 
pasturage  was  in  the  parishioners  under  the 
award,  (and,  since  the  Local  Government  Act, 
1894,  it  was  vested  in  the  parish  council,  and 
the  parish  council  might  have  maintained  an 
action,  and  that  therefore  the  rural  district 
oouncU  were  not  the  proper  parties  to  sue  for 
damages ;  and  that  the  Attorney-General  could 
only  interfere  to  protect  the  rights  of  the  com- 
munity in  general,  and  not  the  rights  of  a 
limited  portion  thereof,  especially  when  that 
limited  portion  could  have  brought  the  action 
alone ;  and  that  therefore  the  Attorney-General 
had  no  right  to  bring  the  action.  Att.-Oen,  v. 
Oamer,  76  L.  J.  K.B.  966;  [1907]  2  K.B.  480; 
97  L.  T.  486;  71  J.  P.  357;  5  L.  G.  R.  944;  28 
T.  L.  R.  663— ChanneU,  J. 

Powor  to  Sue  an  Qf&oor  of  the  Grown.]— An 
aggrieved  person  may  sue  an  officer  of  the 
Crown  to  restrain  a  threatened  act  in  alleged 
pursuance  of  an  Act  of  Parliament,  but  really 
outside  its  limits.  The  Attorney-General  is  not 
a  necessary  or  proper  party  to  such  an  action. 
Nireaha  Tamaki  v.  Bakery  70  L.  J.  P.O.  66; 
[1901]  A.C.  561 ;  84  L.  T.  638— P.C. 

Prooeedingi  by  Individnal  without  Oononrrenoe 
of  Attomoy-&onoral.]— See  Corporation. 


CRUELTY. 

Animals,  to.]— See  Animals. 
Children,  to.]— See  4  Edw.  7  c.  16. 
Hnsband,  by.]— See  Husband  and  Wipe. 


CUSTODY  OP  CHILDREN. 

See  Husband  and  Wipe,  ool.  944. 


CUSTOM. 

Common  Boll  and  Boar  for  TTso  of  Parishionon 
--Charge  on  Tithes— Inelosure  Act— Land  Allot- 
ted in  Satisfaotion  of  Tithes — Continnanoe  of 
Charge.]— An  ancient  custom  existed  for  the 
owner  of  rectorial  tithes,  as  a  charge  thereon, 
to  provide  a  bull  and  a  boar  for  the  use  of  the 
parishioners.  In  1880  an  Act  of  Parliament  was 
passed  for  extinguishing  tithes  in  the  parish, 
VOL.  I. 


whereby  land  was  allotted  to  the  owner  of  the 
tithes  in  lieu  and  satis^tion  of  the  tithes,  the 
Act  making  no  mention  of  the  custom : — Held, 
that  the  charge  which  attached  to  the  owner- 
ship of  the  tithes  was  not  shifted  to  the  owner- 
ship of  the  substituted  land,  and  that  the 
owners  of  the  land  could  not  be  compelled  to 
observe  the  custom.  Lanchbury  v.  Bode,  67 
L.  J.  Ch.  196 ;  [1898]  2  Ch.  120 ;  78  L.  T.  14  ; 
62  J.  P.  248— Kekewich,  J. 

Taking  Oravel  from  Bed  of  Biyer  by  Inhabitants 
of  Parish— Inelosure  Aet— Waste  of  ICanor- 
BiTer--8everal  Fishery  in  EiTor.]- An  aUeged 
right  in  the  inhabitants  of  a  parish  to  take 
gravel  without  stint  from  the  bed  of  a  river,  the 
property  in  which  was  in  the  plaintiff,  held  bad 
in  law.  In  an  action  to  restrain  interference 
with  a  several  fishery  in  the  river,  formerly 
flowing  through  the  waste  of  a  manor,  by  dredg- 
ing gravel  from  the  bed  of  the  river,  the  de- 
fendants set  up  a  right  to  the  bed  of  the  river 
by  reason  of  an  inelosure  award  by  which  eight 
yards  on  each  bank  of  the  river  were  allotted 
to  the  inhabitants  for  the  purpose  of  throwing 
mud  and  weeds  thereon  and  for  other  purposes  : 
— Held,  that  the  defendants  had  no  such  right. 
Hough  V.  Clark,  6  L.  G.  R.  1195 ;  28  T.  L.  R. 
682— Swinfen  Eady,  J. 

Fishermen  of  Parish— Private  Land— Cnstom 
to  Dry  Hots— Variation  in  User— Validity— Time 
Immemorial— Impossibility  of  Cnstom— Onus  of 
Proof— Eeoession  of  Boa— Aecretion.]— A  custom 
enjoyed  from  time  immemorial,  and  continued 
without  interruption,  for  all  the  inhabitants  of  a 
parish,  being  fishermen,  to  dry  their  nets  on  a 
particular  piece  of  ground  adjoining  the  sea  and 
the  property  of  a  private  owner,  at  all  times 
necessary  or  proper  for  the  purposes  of  the  trade 
or  business  of  a  fisherman,  is  a  valid  custom ;  and 
the  fact  of  the  variation  of  the  user  owing  to 
the  fishermen  taking  advantage  of  modem 
inventions  or  new  operations,  so  long  as  they  do 
not  thereby  throw  an  unreasonable  burden  on 
the  landowner,  does  not  make  the  custom  in- 
valid. The  same  customary  right  will  extend 
to  land  added  to  the  original  piece  of  land  by 
accretion  owing  to  the  recession  of  the  sea. 
The  principles  laid  down  in  Dyce  v.  Hay  (1 
Macq.  H.L.  805.  812)  and  HuU  and  Selby  BatU 
way,  In  re  (8  L.  J.  Ex.  260;  5  M.  &  W.  327), 
applied.  Mercer  v.  Denne,  14:  L.  J.  Ch.  728  • 
[1905]  2  Ch.  638 ;  98L.T.412;  3L.G.R.1293 
21  T.  L.  R.  760;  70  J.  P.  65  ;  54  W.  R.  808- 

Prescription  Act,  1832.]— Such  a'custom  is  not 
within  section  2  of  the  Prescription  Act,  1882. 
Mounsey  v.  Ismay  (34  L.  J.  Ex.  62 ;  3  H.  &  C. 
486)  and  Shuitleworth  v.  Le  Fleming  (34  L.  J. 
C.P.  309 ;  19  0.  B.  (n.b.)  687)  followed.  3fercer 
V.  Denne,  74  L.  J.  Ch.  71 ;  [1904]  2  Ch.  634 ;  91 
L.T.613;  63W.R.65;  68J.P.479;  3  L.  G.  R. 
885  ;  20  T.  L.  R.  609— FarweU,  J. 

Onus  of  Proof— Bepntation—ImpossibiUty  of 
Custom.] — The  claimants  of  the  custom  having 
proved  user  of  the  close  for  the  purposes  of  the 
custom  during  living  memory  (extending  over 
seventy  years)  and  by  reputation  for  many  years 
before  their  birth,  the  onus  is  on  the  person 
denying  the  custom  to  demonstrate  the  impossi- 
bility of  its  existence  in  the  time  of  Richard  1. 
lb. 
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Xooring  in  the  Port  of  London— Bight  Inoi- 
dontal  to  HaTigation— Immomorial  Vier— Poisi- 
MUty  of  Legal  Origin.]— There  can  be  a  legal 
origin  for  a  custom  to  moor  vessels  in  a  navi- 
gable tidal  estuary  of  the  river  Thames,  forming 
part  of  the  Port  of  London,  by  means  of  beams 
buried  in  the  soil  of  the  foreshore  and  attached 
to  a  chain  and  buoy  to  which  the  same  vessel 
from  time  to  time  returns,  and  such  an  origin 
will  be  presumed  on  proof  of  inmiemorial  user. 
Such  a  right  is  incidental  to  navigation,  and 
apart  from  any  grant  or  dedication,  any  of  her 
Majesty's  subjects  navigating  navigable  tidal 
waters  is  entitled  to  enjoy  it.  Att-Oen,  v. 
Wright,  66  L.  J.  Q.B.  834 ;  [1897]  2  Q.B.  818; 
77  L.  T.  295 ;  46  W.  R.  86;  8  Asp.  M.O.  820— 
C.A. 

Uoyd'ft— Liability  of  Vnderwritor— Bottlomont 
of  LoM  in  Aooonnt  with  Insnranoo  Broker— 
Astnrod*!  Knowledge  of  Onstom.] — The  custom 
of  Lloyd's  whereby  an  underwriter,  by  settling 
a  loss  in  account  with  the  insurance  broker 
employed  to  eSect  the  policy  and  to  collect  the 
loss,  is  discharged  from  liability,  is  not  binding 
upon  the  assured  imless  he  is  proved  to  have 
knowledge  of  its  existence.  Qtusref  whether  such 
a  custom  is  or  is  not  reasonable.  Sweeting  v. 
Pearce  (9  0.  B.  (n.s.)  634 ;  80  L.  J.  C.P.  109)  is 
not  overruled  by  Bobinson  v.  MoUett  (L.  R.  7 
H.L.  802 ;  44  L.  J.  C.P.  362).  Matvieff  v. 
Crosfield,  61  W.  R.  366;  8  Com.  Cas.  120— 
Kennedy,  J. 


Domostio      Borrant— Bmploymont 
Master  and  SEBVAirr,  col,  1473. 


91.]— See 


Port,  of.]— See  Shippinq. 

Sale  of  Goods,  on.]— /See  Sale  of  Goods. 

Trade,  of— Bepated  Ownership.]— See  Ooeta, 
Jonas  d  Co.,  In  re,  col.  117,  ante,  Bankruptcy, 

Unroasonable,  when.]— iSee  Work  and  Labour. 


GY-PRfiS. 

See  Charity. 

DAMAGES. 

1.  When  Recoverable,  615, 

2.  Measure  of,  677. 

3.  Other  Matters,  678. 

1.  When  Recoverable. 

Bailment— Implied  Warranty  of  Fitnois— 
Breaoh— Action  against  Penon  to  whom  Artielo 
was  Warranted— l>amaffei  against  Him— <kMti 
— Ooiti  of  Appeal— Liability  of  Warrantor.]— 
Upon  the  letting  of  an  article  for  a  certain 
purpose  there  is  an  implied  warranty  that  in 
point  of  fact  the  article  is  reasonably  fit  for 
the  purpose  for  which  it  was  supplied.  The 
plaintiff  hired  some  sacks  from  the  defendant 
to  unload  a  cargo  of  peas.  While  one  sack 
was  being  hoisted  out  of  the  ship  it  gave  way, 
and  a  labourer   named  B.  was   injured.     B. 


brought  an  action  against  the  present  plain- 
tiff and  recovered  261.  and  costs.  An  appeal 
against  this  decision  was  dismissed  with  costs : 
— Held,  that  the  sack  was  not  reasonably  fit  for 
the  purpose  for  which  it  was  supplied,  and  that, 
therefore,  the  action  against  the  present  plain- 
tiff  not  having  been  unreasonably  defended,  the 
plaintiff  'could  recover  against  the  defendant 
the  261.  damages,  the  costs  he  had  to  pay  B.« 
and  his  own  costs  in  that  Court,  on  the  autho- 
rity of  Mowbray  v.  Merryweather  ([1896]  2  Q.B. 
640),  but  that  the  costs  of  the  appeal  could  not 
be  recovered.  Vogan  v.  OuUon,  79  L.  T.  884 
—Wright,  J. 

Chattel— Depriyation  of  Use.]— The  owner  of 
a  chattel  who  is  wrongfully  deprived  of  its  use 
may  recover  substantial  damages  for  the  de- 
privation,  though  he  may  have  incurred  no  out- 
of-pocket  expenses  consequent  thereon.  The 
Mediana,  69  L.  J.  P.  36;  [1900]  A.C.  113;  82 
L.  T.  96;  48  W.  R.  398;  9  Asp.  M.O.  41— 
H.L.  (E.) 

Hire  of— Breaoh  of  Warranty  of  Titnoti— 

Damaffo  to  Third  Person— BemotenoM.]— The 
defendant  supplied  sacks  to  the  plaintiffs  for 
the  purpose  of  being  used  in  unloading  a  cargo 
of  peas  from  a  ship.  One  of  these  sacks,  while 
it  was  being  hoisted  full  of  peas  from  the  hold 
of  the  ship,  broke  and  fell  and  injured  a  man 
who  was  engaged  in  the  work.  The  injured 
man  recovered  from  the  plaintiffs  26Z.  damages 
and  costs.  The  sack  in  question,  when  supplied 
by  the  defendant,  was  unfit  for  the  purpose  for 
which  it  was  supplied :— fleW,  that  the  phiintiffs 
were  entitled  to  recover,  as  damages  for  breach 
of  warranty,  the  damages  and  costs  which  they 
had  incurred.  Vogan  v.  OuUon,  81  L.  T.  436— 
C.A. 

Lease- Insanitary  Condition  of  Premiiot— 
Innocent  msrepresentation- Besoiiiion  of  Con- 

traet.] — The  plaintiffs,  who  were  the  lessees  of 
certain  premises  which  they  used  for  the  pur- 
pose of  breeding  prize  poultry,  alleged  that 
they  had  been  induced  to  take  the  lease  on  the 
representations  of  the  defendant's  agents  that 
the  premises  were  in  a  sanitary  conation,  and 
that  the  state  of  repair  of  the  premises  was 
good.  The  defendant  denied  that  any  such 
representations  were  made.  The  premises 
proved  to  be  in  an  insanitary  condition  and  in 
a  bad  state  of  repair: — Held,  that,  asstmiing 
innocent  misrepresentations  were  made  which 
entitled  the  plaintiffs  to  rescission  of  their  con- 
tract, thev  could  not  claim  to  be  indemnified 
by  way  of  compensation  for  injuries  sustained 
by  the  insanitary  condition  of  the  premises 
and  occasioned  by  their  entering  into  the  con- 
tract. Such  compensation  is  in  reality  damages 
pure  and  simple,  and  is  not  the  proper  con- 
sequence  of  rescinding  the  contract.  Newbigging 
V.  Adam  (34  Ch.  D.  682)  discussed.  WhUUng. 
ton  V.  Seale-Hayne,  82  L.  T.  49— Farwell,  J. 

Breach  of  Contraet— Bonos  to  Boyort.]— In 
March,  1902,  the  I.  Company  offered  a  bonus 
to  those  who  would  enter  into  exclusive  rela- 
tions with  it.  The  defendant  company  issued 
in  reply  its  bonus  scheme,  and  on  l&y  24, 1902, 
the  plaintiff  signed  it.  By  this  contract  the 
plaintiff  agreed  not  to  sign  the  I.  bonus  scheme 
or  any  other  similar  scheme  "containing  any 
condition  which  would  prevent  hhn  from  buy- 
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ing,  displaying,  selling,  or  distributing  Ogdens* 
goods  or  the  goods  of  any  other  manofactnrer." 
The  defendant  company  on  its  part  undertook 
for  four  years  to  distribute  among  such  cus- 
tomers as  purchased  direct  from  the  company 
its  entire  net  profits  on  the  goods  sold  by  it  in 
the  United  Kingdom,  and,  in  addition,  to  dis- 
tribute during  the  four  years  conimenoing 
April  2, 1902,  the  sum  of  200,000i.  per  annum. 
The  defendant  company,  besides  cutting  prices 
very  much,  commenced  trading  in  an  extrava- 
gant way,  and  the  result  of  this  method  of 
trading  was  that  in  nine  months  the  company 
made  a  trading  loss  of  nearly  half  a  million 
sterling.  On  September  27, 1902,  the  defendant 
company  sold  its  business  to  the  I.  Company, 
and  then  went  into  voluntary  liquidation.  In 
December,  1902,  after  this  purchase,  the  plaintiff 
signed  a  bonus  agreement  of  the  I.  Company 
which  differed  from  their  bonus  agreement  of 
March,  1902,  in  that  it  contained  no  clause 
limitinjg  the  plaintiff  in  his  choice  of  manufac- 
turers, and  his  signing  did  not  violate  any  term 
of  the  defendant  company's  bonus  scheme. 
Under  this  scheme  of  December,  1902,  the 
plaintiff  received  520Z.,  62Z.  of  which  was  in 
respect  of  O.'s  goods  sold  by  the  I.  Company  ;— 
Held,  that  the  plaintiff  could  not  recover 
damages  under  the  head  of  a  loss  of  a  share  of 
the  net  profits,  but  that  he  was  entitled  to 
damages  for  the  failure  to  distribute  the 
200,0002.  per  annum,  and  that  the  amount  he 
received  from  the  I.  Company  imder  their 
scheme  of  December,  1902,  ought  not  to  be 
taken  into  consideration  in  assessing  them 
except  as  to  the  621,  Nathan  v.  Ogdens, 
96  L.  T.  468— A.  T.  Lawrence,  J. 

Hegligenoe— Arohiteot— BefeetlTe  Plans  not 
Used— Komiiial  Damages.]— The  plaintiffs  re- 
tained  the  defendant  for  reward  to  prepare 
plans  for  buildings  to  cover  a  piece  of  land  of 
certain  dimensions.  The  defendant  negligently 
prepared  plans  for  buildings  to  cover  a  site  of 
smaller  dimensions.  The  plaintiffs,  not  knowing 
this,  paid  him  200i.  for  the  plans.  They  subse- 
quenUy  renounced  their  intention  of  building, 
and  parted  with  the  land.  They  then  dis- 
covered the  error  in  the  plans.  The  plans  were 
not  wholly  useless.  In  an  action  to  recover  the 
2002.  as  damages  for  negligence,— J362d,  that 
the  plaintiffs  were  entitled  to  damages;  but 
that,  as  the  defendant  would  have  been  boimd 
to  rectify  the  plans  without  further  cost,  the 
damages  were  merely  nominal.  Colwnlms  Co,, 
lAm.  V.  Clowes,  72  L.  J.  K.B.  380 ;  [1908]  1 K.  B. 
244 ;  61  W.  R.  86&-Wright,  J. 

FrospeetiTe  Damages.]— Prospective  damages 
are  properly  awarded  for  the  breach  of  an 
annual  contract  which  provides  that  the  pur- 
chaser shall  ultimately  buy  all  the  existing 
material  in  the  possession  of  the  vendor. 
George  D.  Emery  Co,  v.  WeUs,  76  L.  J.  P.O. 
104;  [1906]  A.C.  616;  96  L.  T.  689— P.O. 


2.  Measube  of. 

Breaoli  of  Contraet — CkoMqnential  Action 
against  othnr  Party  to  Contraet — Ooits  Beaion- 
aUy  Xnomrod  in  Defending  Action— <kMts  ai 
between  Solicitor  and  Client.]— A  coUiery  com- 
pany conunitted  a  breach  of  a  contract  to 
supply  a  coal  merchant  with  cool,  which  they 


knew  was  required  for  the  purpose  of  coaling 
a  ship,  with  the  result  that  the  merchant  was 
unable  to  fulfil  a  contract  between  him  and  the 
shipowners.  The  shipowners  having  sued  the 
merchant  in  respect  of  his  breach  of  contract 
for  over  1501,  damages,  the  merchant  asked  the 
company  to  defend  the  action ;  but  the  company 
replied  that  they  denied  all  liability,  and  in  any 
case  the  claim  was  excessive.  The  merchant 
then  paid  201,  into  Court  with  a  denial  of 
liability,  and  at  the  trial  it  was  found  that  that 
sum  was  sufficient  to  satisfy  the  shipowners' 
claim,  and  judgment  was  given  for  tne  mer- 
chant,  with  costs  to  the  shipowners  up  to  the 
date  of  the  payment  into  Court,  and  to  the 
merchant  after  that  date.  In  an  action  by 
the  merchant  against  the  company  to  recover 
damages  for  their  breach  of  contract,— He2<2, 
that,  the  defence  of  the  previous  action  being 
in  the  circumstances  reasonable,  the  merchant 
was  entitled  to  recover,  under  the  rule  in  Hadley 
V.  Baxendale  (23  L.  J.  Ex.  179;  9  Ex.  841),  as 
damages  whicn  might  reasonably  be  supposed 
to  have  been  in  contemplation  of  the  parties 
at  the  time  they  made  the  contract  as  a  probable 
result  of  a  breach  of  it,  the  201,  paid  into  Court 
in  the  previous  action  to  meet  the  shipowners' 
claim,  the  shipowners'  costs  of  the  action  prior 
to  the  payment  into  Court,  and  the  merchant's 
costs  in  the  action  after  that  date,  less  the  costs 
recovered  from  the  shipowners,  to  be  taxed  as 
between  solicitor  and  client  upon  the  scale  used 
when  such  costs  are  to  be  paid  by  a  person 
other  than  the  client.  Baxendale  v.  London, 
Chatham,  and  Dover  Bailway  (44  L.  J.  Ex.  20 ; 
L.  R.  10  Ex.  86)  and  Fisher  v.  FaZ  de  Travers 
AsphaUe  Co.  (46  L.  J.  Q.B.  479;  1  C.P.  D. 
611)  discussed  and  distinguished.  Hammond  v. 
Bussey  (67  L.  J.  Q.B.  68;  20  Q.B.  D.  79)  fol- 
lowed.  Agius  v.  Oreai  Western  CoUiery  Co., 
68  L.  J.  Q.B.  812;  [1899]  1  Q.B.  413;  80  L.  T. 
140;  47  W.  R.  403— C.A. 

Sale  of  Growing  Timber— Loss  of  Profits.]— The 
plaintiff,  a  timber  merchant,  claimed  specific 
performance  of  an  agreement  for  the  mJe  of 
timber  growing  on  the  defendant's  lands,  but 
an  enquiry  as  to  damages  was  directed  instead 
of  a  decree  being  given  for  specific  performance. 
The  defendant  was  aware  that  the  plaintiff 
bought  the  timber  to  dispose  of  in  the  ordinary 
way  of  his  trade,  and  it  was  shewn  that  similar 
timber  was  not  procurable  in  the  market,  and 
that  the  plaintiff  would  have  realized  a  con- 
siderable profit  on  its  sale: — Held,  that  the 
measure  of  damages  was  the  difference  between 
the  contract  price  of  the  timber  plus  the 
expenses  which  would  be  incurred  in  cutting, 
removing,  and  making  it  marketable,  and  the 
amount  which  the  plaintiff  would  have  realised 
by  the  sale  of  the  timber.  HiPNeiU  v.  Richards, 
[1899]  1  Ir.  R.  79— M.R. 

8.  Other  Matters. 

Cargo— Failnre  to  Ship.] — SQe>Ashmore  v.  Cox, 
68  L.  J.  Q.B.  72. 

Collision  Cases,  in,]— See  SmppiKG. 

Copyright,  for  Infringement  of.] — See  Gopy- 

RIQHT. 

Covenant— Breaches  oQ—See  Landlord  and 
Tenant. 

Delay  in  Delivery  of  Goods.]— 56e  Carribr. 
22—2 
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Tutnre   Appreliended    Ii^iiry  —  Sabiidenoe— 
Xining  Operatumi .]— <^^  ^iines. 

Impotfibility  of  PerfSomuuioe  of  Contraet.]— 5ee 
Contract. 

Ii^Tmetion  Granted,  when.]— See  Nuisance. 

liquidated     Ihunagei     or     Penaltj.]  —  See 
Penalty. 

negligence,  tor,]— See  Neolioence. 

Patent,  for  Infringement  ^,y—See  Patent. 

Profpeetni— Frandnlent  Xiirepretentation  in.] 

— See  Company. 

Bemoteneu.]— iS<7e  Neolionce. 

Bale  of  Land,  on.]—Se£  Vendor  and  Pur- 
chaser. 

Trespass  to  Land.]— 5ee  Trespass. 

Warrantj— Sale  of  Unsoiind  Tood.]—See  Sale 
OF  Goods. 

Works  done  under  Statntorj    Powers.]— iSee 

Statute. 


death  (PRESUMPTION 
OP). 

See  Evidence. 


debenture. 

See  Company,  col.  410. 

debtors  act. 

Harried  Woman— Administratrix— Hegleet  to 
Pay  Xonej  into  Oonrt  pursuant  to  Order.]  — 
Defendant  was  a  married  woman  and  legal 
personal  representative  of  C.  T.  deceased,  an 
intestate.  In  pursuance  of  an  order  on  an 
administration  summons  she  made  an  affidavit 
that  227^,  part  of  the  personal  estate  of  the 
deceased,  was  in  her  hands,  which  sum  hy  a 
further  order  she  was  directed  to  pajr  into 
Court.  Having  failed  to  do  so,  on  motion  for 
leave  to  issue  attachment,  her  coimsel  con- 
tended that  she  was  not  liahle,  and  that  the 
order  was  wrong,  not  heing  in  the  form  settled 
in  Scott  V.  MorUy  (67  L.  J.  Q.B.  43 ;  20  Q.B.  D. 
120) : — Held — first,  that  the  jurisdiction  to  issue 
the  writ  was  clear  under  section  4,  suh-section 
8  of  the  Debtors  Act,  1869,  if  the  defendant 
were  not  a  married  woman,  and  that  Scott  v. 
Morley^  not  having  been  decided  under  that 
section,  did  not  cover  this  case ;  secondly,  that 
the  order  having  no  reference  to  a  breach  of 
trust  or  devastavit  committed  by  her  was  right, 
and  that  attachment  might  issue,  subject  to  the 
discretion  conferred  on  the  Court  by  the  Debtors 
Act,  1878,  if  it  might  have  issued  before  the 
Married  Women*s  Property  Act,  1882,  which 
according  to  Otttoay  v.  Wing  (12  Sim.  90)  was  the 
case ;  thirdly,  that  the  order  for  the  writ  ought 
therefore  to  go,  but  that  as  the  defendant's 
affidavit  was  insufficient,  it  should  lie  in  the 
office  for  three  weeks  to  give  her  an  oppor- 


tunity of  stating  how  she  had  dealt  with  the 
funds,  and  of  applying  for  relief.  If  then  it 
appeared  that  a  breach  of  trust  or  devastavit 
had  been  committed  so  that  the  case  came 
within  sections  1  (2)  and  24  of  the  Act  of  1882, 
there  would  be  difficulty  in  allowing  the  writ 
to  go.  Plaintiff  to  have  his  costs  out  of  the 
defendant's  separate  estate,  if  any.  TumbuU^ 
In  re;  Tumbull  v.  Nicholas,  81  L.  T.  439;  48 
W.  B.  136— Stirlmg,  J. 

Judgment  of  High  Coort — Order  of  Oooiity 
Conrt  for  Payment  by  Instalments — Ezeention 
— DebtOTS  Aot,  1869.]— A  County  Court  Judge 
has  power  under  sub-section  2  of  section  5  of 
the  Debtors  Act,  1869,  to  modify  a  judgment 
for  the  recovery  of  a  debt  made  by  the  High 
Court  by  directing  the  debt  to  be  paid  by 
instalments;  and  so  long  as  the  order  of  the 
County  Court  stands  the  plaintiff  cannot  issue 
execution  upon  his  judgment  in  the  High 
Court.  Principle  of  Jones  v.  Jenner  (25  L.  J. 
Ex.  319)  applied.  Dictum  of  Cave,  J.,  in  Ives, 
In  re;  Addington,  ex  parU  (56  L.  J.  Q.B.  246. 
248  ;  16  Q.B.  D.  665,  670,  671),  dissented  from. 
Montgomery  v.  De  Bulmes,  67  L.  J.  Q.B.  768 ; 
[1898]  2  Q.B.  420;  78  L.  T.  671 ;  47  W.  R.  22- 
C.A. 

Debtor  Appointed  Ezeontor^Befiisal  to  Pay 
Debt— Order  of  Conrt  of  Equity  to  Pay— Hon- 
oomplianoe  with  Order — "Tmstee  or  Person 
acting  in  a  fldnoiary  eapaeity" — ^Disoretion  of 
Oonrt.]— A  testator  appointed  a  person  who  was 
indebted  to  him  one  of  the  executors  of  his  will. 
The  debtor  and  the  co-executor  proved  the  will. 
Although  the  debtor  had  at  one  time  since  the 
testator's  death  ample  means  to  pay  the  debt, 
he  refused  to  do  so,  and  denied  aU  liability  for 
the  same,  and  deliberately  paid  off  other 
creditors.  An  action  for  the  administration  of 
the  testator's  estate  was  brought  against  him, 
and  by  the  jud^^ent  it  was  declared  that  he 
was  accoimtable  for  the  debt  as  assets  in  his 
hands  belonging  to  the  estate  of  the  testator, 
and  he  was  ordered  to  pay  the  same  into  Court 
within  fourteen  days  after  service  of  the  judg- 
ment. He  did  not  pay  the  monev  into  Court, 
and  filed  his  own  petition  in  bankruptcy.  On 
a  motion  for  leave  to  issue  a  writ  of  attachment 
against  him  for  non-compliance  with  the  judg- 
ment,—J3eU,  that  he  was  a  trustee  or  person 
acting  in  a  fiduciary  capacity  and  ordered  by 
a  Court  of  equity  to  pay  a  sum  in  his  possession 
within  section  4,  sub-section  8  of  the  Debtors 
Act,  1869,  and  that  the  circumstances  of  the 
case  justified  the  Court  in  the  exercise  of  its 
discretion  in  ordering  the  writ  of  attachment 
to  go.  Dictum  of  Malins,  V.C,  in  Diamond 
Fuel  Co.,  In  re ;  Mitcalfe,  ex  parte  (49  L.  J.  Ch. 
347,  849 ;  13  Ch.  D.  815, 820),  disapproved  of. 
Woodward,  In  re ;  Woodward  v.  Woodward  (80 
Sol.  J.  753),  explained.  Bourne,  In  re ;  Davey 
V.  Bourne,  75  L.  J.  Ch.  474;  [1906]  1  Ch.  697; 
94  L.  T.  750;  22  T.  L.  B.  417— C.A. 

Belease  of  Debtor— ]fistak»—Issae  of  Beoond 
Writ  of  Attachment.]— Where  a  writ  of  attach- 
ment has  been  issued  against  a  defendant  for 
non-compliance  with  an  order  of  the  Court,  and 
the  defendant  has  been  arrested,  but  subse- 
quently by  mistake  released  by  the  gaoler  with- 
out an  order  of  the  Court  for  his  discharge  from 
custody,  the  Court  has  no  jurisdiction  under 
the  Debtors  Aot,  1869,  s.  4,  to  allow  a  further 
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writ  of  attachment  to  issue  against  him  in 
respect  of  the  same  offence.  Churches  Trustee 
V.  Sibbard,  72  L.  J.  Ch.  46;  [1902]  2  Oh.  784; 
87  L.  T.  412 ;  61  W.  R.  293  — C.  A. 

Sembley  an  order  might  in  such  a  case  be 
made  for  a  re-arrest  under  the  original  writ  of 
attachment,  but  the  period  of  imprisonment 
would  end  at  the  expiration  of  one  year  from 
the  original  arrest.    lb. 

Customs  Pentioner — Pennon  Inalienable  — 
Payment  of  Debt  by  Ingtabnonti.]— An  order  to 
pay  a  judgment  debt  by  instalments  will  not 
be  made  against  a  Customs  pensioner  whose 
only  property  consists  of  a  pension  which  is 
inalienable  under  the  Customs  and  Inland 
Bevenue  Act,  1876,  and  no  part  of  which  has 
been  received  by  him  since  the  date  of  the 
judgment.  Such  a  pension  while  accruing  does 
not  constitute  "  means  '*  within  the  meaning 
of  the  Debtors  Act.  (Boyd,  J.,  dissenting.) 
Bank  of  Scotland  v.  Cunningham,  [1899]  2  Ir. 
R.  780— Q.B.  D. 

Army  Qffioer— Default  in  Payment  of  Instal- 
ment of  Judgment  Debt.] — A  committal  order 
for  default  in  payment  of  an  instalment  of  a 
judgment  debt  ordered  to  be  paid  by  the  judg- 
ment debtor  by  instalments  will  be  made 
against  the  debtor,  although  he  is  an  officer  in 
the  army  and  the  only  income  of  which  he  is 
proved  to  be  in  receipt  is  his  pay  as  such  officer. 
Hamilton  v.  Coninghamy  [1903]  2  Ir.  R.  664 
— C.A. 

Tmitee — Xoney  <<in  his  poMOSsion  or  under 
his  oontrol  '*— Order  for  Payment  into  Oonrt— 
Default  — Tmstee  in  Humble  Oiroumitanoei.]— 
Upon  an  application  for  leave  to  issue  a  writ 
of  attachment  against  a  trustee  who  has  failed 
to  comply  with  an  order  for  payment  into  Court 
of  money  alleged  to  be  "in  his  possession  or 
under  his  control "  within  the  thnrd  exception 
of  section  4  of  the  Debtors  Act,  1869,  it  must 
be  strictly  proved  that  the  money  so  ordered  to 
be  paid  has  been  in  the  actual  possession  or 
control  of  the  person  sought  to  be  conmiitted. 
It  is  not  sufficient  to  prove  mere  constructive 
receipt  by  a  solicitor  or  agent  on  such  person's 
behalf.  Fetcstcr,  In  re ;  Herdman  v.  Fewster, 
70  L.  J.  Ch.  264;  [1901]  1  Ch.  447;  84  L.  T. 
45 — Joyce,  J. 

Truitoe— Order  on  to  Pay  Xoney  into  Court.]— 
See  Ne  Ex£at  Reoko. 

Criminal  Oifenoef. J— iSee  Bankruptcy,  col.  144, 
and  Cbiminal  Law. 


DECLARATION. 

Dying.]— 5ee  Criminal  Law. 
Statutory.]— 5ee  Evidence. 


1.  Intbbfrbtation. 


DEED. 

1.  Interpretation,  682. 

2.  Grant  and  Conveyance^  684. 
8.  Registration,  686. 

4.  Alteration,  686. 

6.  Rectification,  686, 

6.  Setting  Aside,  688. 


Estate  Clause.]— In  a  conveyance  of  land,  the 
general  clause  purporting  to  convey  "all  the 
estate,  &c.,"  of  the  grantor  may  be  restricted 
in  its  construction  by  the  recitaJs  and  general 
scope  of  the  instrument.  Williams  v.  Pinckney, 
67  L.  J.  Ch.  34 ;  77  L.  T.  700— C.A. 

Beeitals— Estoppel— Priorities.]— An  estate 
was  settled  (subject  to  two  mortgages  to  X  in 
fee)  to  the  use  of  A  for  life,  with  remainder,  in 
default  of  A's  issue,  which  happened,  to  the  use 
of  B  for  life,  with  remainder  to  the  use  of  A  in 
fee.  B  was  also  absolutely  entitled  to  a  2,0002. 
mortgage  for  a  term  of  five  hundred  years  on 
the  fee.  By  a  settlement  made  in  1876  on  C's 
marriage  (after  reciting  the  titles  of  A  and  B 
subject  to  the  two  mortgages  to  X),  A  and  B, 
"according  to  their  respective  estates  and  in- 
terests," conveyed  the  fee-simple  "  and  all  the 
estate,  &c."  of  the  grantors  to  trustees  to  hold 
(subject  to  the  two  mortgages  to  X)  to  the 
use  of  A,  B,  and  C  for  successive  life  estates, 
with  remainder  to  uses  to  secure  a  jointure  to 
C's  wife,  with  remainders  over.  This  deed  con- 
tained no  reference  to  the  2,0002.  mortgage.  B 
afterwards  voluntarily  transferred  the  2,0002. 
mortg^e  to  C,  who  charged  it  in  favour  of  the 
plaintiffs,  who  had  no  notice  of  the  settlement. 
A  and  B  having  died,  an  action  was  brought 
by  the  plaintiffs  to  establish  the  2,0002.  mort- 
gage as  against  the  settlement: — Held,  that 
according  to  the  true  construction  of  the  settle- 
ment, the  mortgage  for  2,0002.  was  not  within 
its  scope,  and  was  not  by  virtue  of  the  **  estate 
clause  "  conveyed  by  B  so  as  to  be  subject  to  the 
settlement,  and  that  it  therefore  haid  priority 
over  all  the  estates  and  interests,  including  the 
jointure  created  by  the  settlement.  Held  also, 
that  no  estoppel  as  to  the  mortgage  was  raised 
by  the  settlement,  and  there  was  no  ground  for 
equitable  relief  in  favour  of  those  claiming 
under  the  settlement  on  account  of  any  repre- 
sentation made  by  B,  or  standing  by  on  his 
part.    lb. 

Ornamental  Garden— Common  IFser-"  Lessees 
and  sub-lessees  or  tenants "—"  Families  and 
friends  *'— Bight  of  IFser.]— By  deed  a  vendor, 
after  granting  in  fee  a  site  upon  which  a  row 
of  houses  known  as  Stanley  Gardens  was  being 
built,  granted  to  the  purchaser  "his  heirs  ex- 
ecutors administrators  and  assigns  and  his  and 
their  lessees  and  sub-lessees  or  tenants  (being 
occupiers  for  the  time  being'*  of  Stanley 
Gardens^,  "  and  for  his  and  their  families  and 
friends,'^  the  use  of  a  garden  adjoining.  Nothing 
in  the  deed  defined  the  class  of  houses  in  Stanley 
Gardens.  The  defendants  were  an  incorporated 
company  who  had  purchased  several  of  the 
houses  for  the  purpose  of  affording  a  residential 
home  and  club  for  ladies  engaged  in  professional 
work,  where  for  a  small  weekly  payment  in 
advance  members  were  provided  with  a  fur- 
nished bedroom  with  use  of  public  rooms,  food 
being  charged  for  at  reasonaole  rates  and  paid 
for  weekly.  A  small  sum  was  paid  by  the 
defendants  towards  the  maintenance  of  the 
garden  in  respect  of  each  of  the  houses  held  by 
them: — Held,  that  the  members  of  the  club, 
whether  resident  or  not,  were  not  "  lessees  "  or 
"sub-lessees"  or  "tenants"  or  "families"  or 
"  friends  "  of  the  defendants  within  the  mean- 
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ing  of  the  deed,  and  were  not  entitled  to  the 
use  of  the  garden,  and  that  the  defendants 
were  not  entitled  to  authorise  them  to  use  it. 
Keith  V.  Twentieth  Century  Club,  78  L.  J.  Ch. 
646;  90  L.  T.  776;  62  W.  B.  664;  20  T.  L.  R. 
462— Buckley,  J. 

Aneient  Doevment— Oontomporaiiea  Ezpoiitio 
—  Bailway  Company  —  AgrMonent  with  Land- 
owner—  Waylcare.]  —  By  an  indenture  dated 
1864  a  landowner  agreed  to  grant  a  wayleave 
over  certain  portions  of  his  land  to  a  railway 
company,  which  agreed  to  pay  a  rent  calculated 
on  the  amount  of  coal  carried  over  any  part  of 
the  lines  comprehended  in  their  private  Act. 
Part  of  those  lines  did  not  pass  over  the 
property  of  the  landowner;  hut  for  upwards 
of  forty  years  the  rent  was  only  demanded 
and  paid  in  respect  of  that  part  of  the  under- 
taking which  passed  over  the  landowner's 
property.  His  successor  now  claimed  rent  in 
respect  of  coals  carried  over  the  whole  of  the 
railway  comprised  in  the  Act:— Held,  that  as 
the  language  of  the  agreement  was  plain  and 
tmamhiguous,  it  must  be  construed  according 
to  its  true  meaning,  notwithstanding  that  the 
parties  had  interpreted  it  differently  for  more 
than  forty  years ;  that  the  rent  was  payable  for 
coal  carried  over  all  the  lines,  and  that  the 
plaintiff  was  entitled  to  an  account  for  six 
years  before  the  issue  of  the  writ.  North- 
Eastem  Bailway  v.  Hastings  (Lord)^  69  L.  J. 
Ch.  616;  [1900]  A.C.  260;  82  L.  T.  429— 
H.L.  (E.) 

Wordi  of  Limitation— Habendum  to  Orantoe — 
Supplying  Omission  of  Words  of  Limitation  by 
Intoiprotation  Olaiise.]— Under  section  61  of  the 
Conveyancing  and  Law  of  Property  Act,  1881, 
in  a  deed,  in  order  to  pass  the  legal  estate  in 
fee-simple,  it  is  necessary,  in  the  absence  of  the 
word  "  heirs,*'  to  use  the  actual  words  of  limita- 
tion, mentioned  in  the  section — namely,  ''in 
fee  simple."  Therefore,  where,  after  the  passing 
of  the  Act,  freehold  land  was  expressed  to  be 
granted  **unto  the  grantee  .  .  .  unto  and  to 
the  use  of  the  grantee  for  ever,"  and  where  the 
deed  contained  an  interpretation  clause  in  the 
description  of  the  parties  to  the  deed,  by  which 
the  word  **  grantee  '*  was,  unless  a  contrary  in- 
tention appeared,  to  be  read  as  "grantee  and 
his  heirs  and  assigns  "  .—Held,  that  (apart  from 
ajiy  question  of  specific  performance  or  rectifica- 
tion) the  words  of  limitation  could  not,  con- 
sistently with  the  context,  be  read  into  the 
habendum,  and  that  the  legal  estate  in  the  fee- 
simple  did  not  pass.  Ford  and  Ferguson's  Con- 
tract, In  re,  [1906]  1  Ir.  B.  607— M.B. 

Onarantoe— Effect  of  Booital  on  Oonstmo- 
tion  of  Bond.]— A  recital  in  a  bond  not  plainly 
inconsistent  with  its  condition  will  not  control 
or  limit  its  operation,  and  where  the  recital, 
referring  to  a  previous  guarantee,  states  the 
desire  of  the  principal  debtor  to  obtain  advances 
in  addition  to  the  sum  covered  by  the  guarantee, 
but  the  condition  is  to  pay  all  the  sums  due  by 
the  principal  debtor  to  the  obligee,  the  amount 
covered  by  the  bond  is  the  whole  sum  due 
without  deduction  of  the  moneys  secured  by 
the  guarantee.  Australian  Joint-Stock  Bank  v. 
Bailey,  68  L.  J.  P.O.  96;  [1899]  A.C.  396— P.C. 


Least    Paroolfr— Eight  of  Way— Xisdosorip- 
tion— Yalsa  Domonstratio— Eootifioation.]— In 


the  application  of  the  doctrine  falsa  demonstrcUi^ 
non  nocet  it  is  immaterial  in  what  part  of  the 
description  the  falsa  demonstratio  appears.  It 
is  not  necessary  that  it  should  follow  the  true 
part,  and  qualify  what  has  gone  before.  Coweta 
V.  Truefitt,  68  L.  J.  Ch.  668 ;  [1899]  2  Ch.  309  ; 
81  L.  T.  104 ;  47  W.  B.  661— C.A. 

Whether  the  doctrine  applies  in  a  case  where 
the  Court  can  see  what  the  document  in  ques- 
tion was  really  intended  to  mean,  guare.    xb. 

Eolease.] — ^A  release  contained  in  a  deed, 
although  couched  in  very  general  terms,  must 
if  possible  be  so  construed  as  not  to  defeat  the 
object  or  purpose  of  the  deed  of  which  it  forms 
part.  Perkins,  In  re;  Poyser  v.  Beyfus,  67 
L.  J.  Ch.  464 ;  [1898]  2  Ch.  182 ;  78  L.  T.  666 ; 
46  W.  B.  696 ;  6  Manson,  193— C.A. 

Two  Deeds  —  Inconsistency.]  —  Where  two 
deeds  dealing  with  the  same  matter  are  so 
differently  framed  as  to  be  reaUy  inconsistent, 
the  Court  will  infer  that  it  was  intended  by  all 
parties  that  the  later  should  be  substituted  for 
the  earlier.  National  Bank  of  Australasia  v. 
FalHngham,  71  L.  J.  P.C.  106;  [1902]  A.C. 
685;  87  L.  T.  90— P.C. 

Grammatical  Error— Correction  of.]— In  con- 
struing a  deed  the  Court  can  correct  a  gram- 
matical error  which,  if  allowed  to  stand,  would 
have  the  effect  of  nullifying  the  obvious  inten- 
tion of  the  grantor.  Olen's  Trustees  v.  Lanca- 
shire and  Yorkshire  Accident  Insurance  Co,, 
8  F.  916— Ct.  of  Sess. 

2.  Gbant  and  Conveyance. 

Parcels— Kisdoscription  in  Deeds— Svidenee— 
SuTYoy.] — A.  was  in  possession  of  two  contigu- 
ous estates,  M.  and  P.  In  1872  he  sold  M.  to 
the  respondents,  and  a  survey  was  made  on 
behalf  of  both  parties  to  determine  the  bound- 
ary between  M.  and  P.,  and  the  respondents 
thenceforward  occupied  the  lands  of  M.  as 
determined  by  the  survey.  In  1881  the  estate 
of  P.  was  sold  to  the  appellant,  and  in  1896 
he  commenced  proceedings  to  establish  that 
the  respondents  were  occupying  as  part  of  the 
estate  of  M.  lands  which  were  really  part  of  the 
estate  of  P.  It  appeared  that  on  measuring  up 
the  acreage  of  the  plots  of  land  specifically 
mentioned  in  the  deecls  as  forming  part  of  M., 
they  were  found  to  be  less  than  the  land 
actually  occupied  by  the  respondents  :—SfW, 
that  the  measurements  in  the  deeds  did  not 
affect  the  title  of  the  respondents  to  the  lands 
included  in  the  conveyance  to  them  as  deter- 
mined by  the  contemporary  survey.  JBamord 
V.  Be  Charleroy,  81  L.  T.  497— P.C. 

Exception  —  Uncertainty — Election  —  Poipe- 
^ty.]— Where  a  grant  is  clear,  but  there  is 
an  exception  so  framed  as  to  be  bad  for  un- 
certahity,  the  grant  will  be  operative  though 
the  exception  fails.  Savill  v.  Bethell,  71  L.  J. 
Ch.  662;  [1902]  2  Ch.  623;  87  L.  T.  191;  50 
W.  B.  680— C.A. 

By  a  deed  granting  a  plot  of  land  to  be  ascer- 
tained by  election,  nothing  passes  until  the 
ele6tion;  and  by  a  deed  granting  specified 
lands  with  the  exception  of  a  plot  to  be  ascer- 
tained by  election,  the  whole  passes  subject  to 
an  exception  which  can  only  be  ascertained 
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and  take  effeot  when  the  election  is  made.  It 
follows  that  an  exception  which  can  only  be 
made  good  by  election  is  bad  in  a  conveyance 
operating  at  common  law,  since  a  freehold 
estate  to  commence  in  fiUurd  cannot  be  so 
created.  Jn  the  case  of  a  conveyance  operating 
under  the  Statute  of  Uses,  a  similar  exception 
would  be  bad  for  perpetuity  if  the  election 
need  not  be  made,  according  to  the  terms  of 
the  conveyance,  within  the  proper  limit  of  time, 
though  if  the  conveyance  were  silent  on  the 
subject  the  law  might  imply  the  limit  of  the 
lifetime  of  the  grantor  and  grantee.    lb. 

The  doctrine  of  making  good  an  exception 
by  election  considered.    lb. 

Vendors  conveyed  to  a  purchaser  freehold 
lands  "  save  and  except  and  reserving  unto  the 
vendors  a  piece  of  land  not  less  than  40  ft.  in 
width  commencing  '*  at  a  defined  point  on  the 
plan  **and  terminating  at  the  nearest  road  to 
be  made  by  the  purchaser  or  his  assignee  on 
the  estate,"  to  hold  the  same  unto  and  to  the 
use  of  the  purchaser  in  fee-simple;  and  the 
purchaser  covenanted  that  the  trade  of  an  inn- 
keeper should  not  be  carried  on  upon  the  lands 
thereby  conveyed.  There  was  no  obligation  on 
the  purchaser  to  make  an^  road,  and  the  con- 
templated road  was  never  m  fact  completed : — 
Heldf  that  the  exception  was  void,  and  that  the 
piece  of  land  purporting  to  be  excepted  was 
subject  to  the  covenant  as  part  of  the  lands 
conveyed  by  the  deed.    lb, 

Pranimption— EiTer  Bed.]— The  presumption 
that  a  conveyance  of  land  adjoining  a  river 
passes  the  bed  ad  medium  filum  without  special 
mention  does  not  apply  unless  the  bed  is  m  the 
disposition  of  the  grantor  so  that  it  would  pass 
if  exprrasly  mentioned.  Ecroyd  v.  CouUhard, 
67  L.  J.  Oh.  458;  [1898]  2  Ch.  368;  78  L,  T. 
702— C.A. 

The  presumption  that  a  conveyance  of  land 
passes  one-half  of  the  soil  of  the  adjoining 
highway  extends  to  streets  in  towns  and  is  not 
rebutted  by  the  circumstance  that  the  grantor 
is  the  municipal  authority  entitled  to  part  of 
the  soil  of  the  other  half  of  the  street.  Whitens 
CharitieSy  In  re ;  Charity  Commissioners  v.  Lon- 
don Corporation,  67  L.  J.  Oh.  430 ;  [1898]  1  Oh. 
669 ;  78  L.  T.  650 ;  46  W.  B.  479— Romer,  J. 

3.  Begistration. 

Land  in  XiddleMz— Title  of  Official  Baoeiver 
— **  Conyejanee  ** — Vendor  and  PnrohaMr.]— An 
order  of  adjudication  in  bankruptcy,  coupled 
with  an  onler  that  the  debtor*s  estate  be 
administered  under  section  121  of  the  Bank- 
ruptcy Act,  1883,  whereby  the  official  receiver 
becomes  the  trustee  in  the  bankruptcy,  does 
not  amount  to  a  "  conveyance  "  to  the  official 
receiver  within  the  meaning  of  the  Middlesex 
Registry  Act,  and  there  is  therefore  nothing  of 
which  a  memorial  can  be  registered  under  the 
Act.  The  title  of  the  official  receiver  to  land 
in  Middlesex  belonging  to  the  bankrupt  will 
consequently  not  be  postponed  to  that  of  a  sub- 
sequent mortgagee  from  the  bankrupt  himself 
whose  mortgage  has  been  duly  registered.  Col- 
cott  and  Elvin's  Contract^  In  re,  67  L.  J.  Oh. 
663;  [1898]  2  Oh.  460;  78  L.  T.  826;  46  W.  B. 
678 ;  6  Manson,  208— O.A. 


MiddlaMZ  Bagiitry— Beetifying  Begiiter— 
Jnrisdiotion.]— By  the  combined  effect  of  sec- 
tion 1  of  the  Land  Begistry  (Middlesex  Deeds) 
Act,  1891,  section  96  of  the  Land  Transfer  Act, 
1876,  and  section  7  of  the  Land  Transfer  Act, 
1897,  the  Oourt  now  has  jurisdiction  to  order 
that  the  registration  of  a  deed  in  the  Middlesex 
Be^stry  ought  to  be  vacated,  and  that  the 
register  be  rectified  accordingly.  Stephenson  v. 
Yorke,  69  L.  J.  Oh.  263;  [1900]  1  Oh.  605; 
82  L.  T.  66 ;  48  W.  B.  430— Buckley,  J. 

Sale  of  Land— Unregistered  Title— Snbse- 
qnently  Bagistered  Title— Dolus  mains— Post- 
ponement of  Begiitered  to  Unregistered  Owner.] 

— Although  by  the  law  of  Natal  registration  is 
necessary  to  the  complete  ownership  of  land, 
the  right  of  an  unregistered  purchaser  will 
prevail  over  that  of  a  person  who  by  dolus 
malus  procures  a  transfer  in  the  register. 
Crowly  V.  Bergtheil,  68  L.  J,  P.O.  81;  [1899] 
A.O.  374 ;  80  L.  T.  428— P.O. 

Such  dolus  malus  exists  where  a  solicitor  pro- 
cures representation  to  the  last  registered 
owner  bv  misleading  statements,  and  obtains  an 
order  of  Oourt  authorising  a  sale  by  private 
contract  by  suppressing,  among  other  circum- 
stances, the  fact  that  the  purchaser  is  his  own 
client,  where  such  client  has  constructive  notice 
of  the  unregistered  purchaser's  rights.    lb, 

SoUoitor's  Oofts  on  Sale  of  Land.]— <S^  Souci- 

TOB. 

4.  Altbbatiok. 

Xortgage-deed— Alteration  of  Inttnunent  by 
Ooneetion  of  Christian  Vame— Eridenoe.]— 
The  Ohristian  name  of  one  of  three  mortg^ees 
had  been  wrongly  given  in  the  "  parties  "  to  a 
deed  of  conveyance  by  way  of  mortgage  which 
nowhere  else  contained  their  express  names, 
and  which  was  not  in  fact  executed  by  them. 
At  a  later  date  the  wrong  name  had  been  erased 
and  the  right  name  substituted ;  but  meanwhile 
the  wrong  name  was  entered  in  the  recitals  of 
subsequent  muniments  of  title: — Held,  that 
the  alteration  was  not  a  material  one  so  as  to 
avoid  the  deed,  as  the  deed  took  effect  from 
the  moment  of  its  execution  by  the  conveying 
parties,  and  parol  evidence  was  admissible  to 
remove  the  difficulty  caused  by  such  a  mis- 
description or  inconsistency.  Suffell  v.  Bank 
of  England  (51  L.  J.  Q.B.  401;  9  Q.B.  D.  655) 
discussed.  Howgate  and  Osborn's  Contract,  In 
re,  71  L.  J.  Ch.  279 ;  [1902]  1  Oh.  451 ;  86  L.  T. 
180— Kekewich,  J. 

Signatnie— Subsequent  Alteration  of  Bate— 
Xaterial  Altontion— VaUdity.]— A  deed  is  not 
invalid  merely  because  of  an  alteration,  subse- 
quent to  execution,  in  a  part  that  is  not 
material,  by  whomever  such  alteration  be 
made.  PigoVs  Case  (11  Co.  Bep.  266)  dis- 
sented  from.  Aldous  v.  Comwell  (37  L.  J. 
Q.B.  201 ;  L.  B.  3  Q.B.  673)  followed.  Crediton 
(Bishop)  V.  Exeter  (Bishop),  74  L.  J.  Oh.  697 ; 
[1906]  2  Oh.  466;  93  L.  T.  167 ;  64  W.  B.  16^- 
Swinfen  Eady,  J. 

6.  Bbctificatiom. 

Intention.]— Action  by  B.,  married  in  1872, 
for  rectification  of  a  post-nuptial  settlement. 
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On  March  18,  1876,  R.,  being  about  to  be- 
come a  stockbroker,  executed  a  voluntary 
settlement  of  certain  property.  The  property 
was  settled  upon  his  wife  for  life,  with  re- 
mainder to  her  children.  On  September  29, 
1899,  Mrs.  B.  died:— HeW,  that  the  object 
of  the  settlement  was  to  provide  for  the  plain- 
tiff's wife  and  children  in  case  of  bankruptcy ; 
on  the  evidence  the  life  interest  in  favour  of  the 
plaintiff  was  intentionally  omitted,  and  the 
Court  therefore  would  not  interfere.  Rake  v. 
Hooper,  83  L.  T.  669— Kekewich,  J. 

Prior  Agreement  in  Writing.]— Where 

a  deed  has  b^n  executed  in  pursuance  of 
and  in  conformity  with  a  previous  agree- 
ment in  writing  come  to  between  the  parties, 
the  Court  will  not  rectify  the  deed  on  the 
ground  that  due  effect  has  not  been  given  to 
the  intention  of  the  parties.  May  v.  Piatt 
(69  L.  J.  Ch.  857 ;  [1900]  1  Ch.  616)  and  Davies 
v.  Fitton  (2  Dr.  &  W.  226)  followed.  Thomp- 
son V.  Hicktnan,  76  L.  J.  Ch.  264;  [1907] 
1  Ch.  660 ;  96  L.  T.  464 ;  23  T.  L.  R.  311— 
Neville,  J. 

Marriage  SetUement  —  Xiitoke  —  Parol  Eri- 
denoe— Appointment— Hon-Szeontion  of  Power- 
Statute  of  Prandf .]— The  Statute  of  Frauds  is 
not  a  valid  defence  to  an  action  for  the  rectifi- 
cation of  a  marriage  settlement  where  there  is 
satisfactory  parol  evidence  of  a  mistake  made 
in  drawing  up  the  settlement,  and  of  an  in- 
tention to  include  a  fund  over  which  the 
husband  had  a  power  of  appointment.  Such 
an  action  is  not  one  seeking  "to  charge  any 
person  upon  any  agreement  made  upon  con- 
sideration of  marriage,"  within  section  4  of  the 
statute.  The  settlement,  being  under  swtl, 
will,  when  rectified,  operate  as  a  valid  exercise 
of  the  power  of  appointment  over  the  fund. 
Johnson  v.  Bragge,  70  L.  J.  Ch.  41;  [1901] 
1  Ch.  28 ;  83  L.  T.  621 ;  49  W.  R.  198— Cozens- 
Hardy,  J. 

Oonveyanoe  not  in  Aeoordanoe  with  Written 
Oontraet  —  Common  Xittake  —  Time.]— Upon  a 
sale  of  land  the  conveyance  did  not  accord 
with  the  written  contract  between  the  parties, 
and  the  vendor  brought  an  action  for  rectifi- 
cation of  the  conveyance  on  the  ground  of  com- 
mon mistake  some  six  years  after  the  date  of 
the  conveyance.  The  Court,  being  satisfied 
that  there  had  been  mistake  common  to  both 
parties,  which  the  vendor  had  only  recently 
discovered,  made  an  order  for  rectification. 
Beale  v.  Kyte,  76  L.  J.  Ch.  294;  [1907]  1  Ch. 
664 ;  96  L.  T.  390— Neville,  J. 

Lapse  of  Time— Laohet.] — In  considering  a 
question  of  lacheSf  time  runs  not  from  the  date 
of  the  conveyance,  but  from  the  date  when  the 
party  seeking  relief  first  became  aware  of  the 
mistake.  Bloomer  v.  Svittle  (41  L.  J.  Ch.  369 ; 
L.  R.  18  Eq.  427)  considered.    lb, 

Aeonraej  of  Written  Contraet— Parol  Eridenee.] 
— Semble,  that  in  such  a  case  it  is  open  to  the 
defendant  to  adduce  parol  evidence  to  shew 
that  the  parties  were  not  ad  idem  when  the 
written  agreement  was  signed,  and  that,  if  this 
were  shewn,  rectification  of  the  conveyance 
would  not  be  granted  by  the  Court.    lb. 


6.  Setting  Aside. 


Hneband  and  Wife— Traitee— Wife's  Seonrity 
for  Her  Hnebiad'i  Debt— Vo  Independent  Adyioe.  J 
— A  deed  executed  by  a  married  woman  as 
security  for  her  husband's  debts,  obtained  by 
pressure  and  without  independent  advice  by 
the  husband  and  the  wife's  trustee,  «who  was 
the  creditor's  agent,  and  also  by  concealment  of 
material  facts,  set  aside.  Tumbull  v.  Duval, 
71  L.  J.  P.O.  84 ;  [1902]  A.C.  429 ;  87  L.  T.  154 
— P.C. 

Hon-diioloinre— Freih  Evidenoe— Hew  Trial.] 
— Application  for  a  new  trial,  on  the  ground  of 
the  non-disclosure  of  a  deed — no  case  of  fraud 
or  surprise  having  been  made  out  and  no  appli- 
cation made  in  the  action  for  discovery  of  docu- 
ments— refused.    lb, 

Solieitor-Traitee  of  Settlement  —  Snbeeqnent 
Variations  of  Settlement — Surrender  of  Bights  by 
Harried  Woman— Ho  Independent  Advioe.]— 
Deeds,  wherebj  a  married  woman  was  without 
consideration  mduced  to  surrender  rights  con- 
ferred by  a  post-nuptial  settlement,  set  aside,  on 
the  groimd  that  the  solicitor  who  prepared  the 
deeds,  being  himself  a  trustee  thereof,  failed  in 
his  duty  in  not  making  the  lady  understand 
the  real  nature  of  the  transaction  and  in  not 
seeing  that  she  had  advice  independently  of  her 
husband.  Willis  v.  Barron,  71  L.  J.  Ch.  609 ; 
[1902]  A.C.  271 ;  86  L.  T.  806— H.L.  (E.) 

Misrepresentation  as  to  Contents — Plea  of  Hon 
est  Factum— Xortgage — Oorenant— Two  Deeds 
npon  Same  Parchment— Deed  Partially  Void.]— 
The  defendants,  who  were  husband  and  wife, 
were  the  mortgagors  and  the  plaintiffs  the 
mortgagees  «of  a  reversionary  interest  of  the 
wife.  The  wife  had  no  knowledge  of  business, 
and  executed  the  mortgage  deed  at  the  request 
of  her  husband,  who  gave  her  to  understand 
that  the  document  was  of  the  nature  of  a  power 
of  attorney  which  would  enable  him  to  raise 
money  in  the  future  should  he  require  it.  She 
never  received  any  part  of  the  mortgage-money 
or  any  benefit  under  the  deed,  and  had  no 
intention  of  herself  chargin^^  her  reversionary 
interest.  The  deed  contamed  a  joint  and 
several  covenant  by  the  husband  and  wife  to 
pay  principal  and  interest.  In  an  action  by 
the  mortgagees  to  enforce  the  mortgage  the 
wife  pleaded  that  the  deed  was  not  her  deed, 
but  was  signed  by  her  in  consequence  of  a  mis- 
representation : — Held,  that  the  wife  had  been 
induced  to  execute  the  deed  by  a  false  repre- 
sentation as  to  the  nature  and  character  of  the 
document  she  was  signing,  and  that  the  deed 
did  not  bind  her.  Even  if  the  plea  of  non  est 
factum  had  failed  as  regards  so  much  of  the 
deed  as  comprised  a  charge  upon  the  wife's 
reversionary  interest,  it  could  have  been  sus- 
tained as  to  the  wife's  covenant.  Where  there 
are  two  deeds  on  the  same  parchment,  one  may 
be  good  and  the  other  void ;  and  this  rule  may 
properly  be  applied  to  a  charge  upon  property 
and  a  covenant  to  pay  contained  in  the  same 
parchment.  Howatson  v.  Webb  (76  L.  J.  Ch. 
346 ;  [1907]  1  Ch.  687)  distinguished.  Bagot  v. 
Chapman,  76  L.  J.  Ch.  623 ;  [1907]  2  Ch,  222 ; 
23  T.  L.  R.  662— Swinfen  Eady,  J. 

Building  Leases  taken  in  Hame  of  Homi- 
nes—Transfer by  'Hominee— BseontioB  of  Deed 
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by  Fominee,  BeUeTing  it  to  be  ft  Trftnifer,  irhmi 
in  Boality  a  Xortgtge— Plea  of  "Hon  est 
ftMtom"— Partial  InTaUditj— Sitoppel.}— If  a 
man  executes  a  deed  knowing  that  it  is  one 
which  purports  to  deal  with  his  property,  it 
will  not  be  sufficient  for  him,  in  order  to  sup- 
port a  plea  of  non  est/aetum^  to  shew  that  a 
misrepresentation  was  made  to  him  as  to  the 
contents  of  the  deed.  Howatson  v.  Webb^ 
77  L.  J.  Ch.  82— O.A.  Affirming,  [1907]  1  Ch. 
687— Warrington,  J. 

Observations  of  Swinfen  Eady,  J.,  in  Bagot 
V.  Chapman  (76  L.  J.  Ch.  523;  [1907]  2  Oh. 
222),  to  the  effect  that  the  same  deed  may  be 
valid  as  a  mortgage  but  void  on  the  plea  of  non 
est  factum  as  to  the  personal  covenants  for  pay- 
ments contained  in  it,  dissented  from.    lb, 

QtuBrCt  whether  at  the  present  time  an 
educated  man  to  whom  such  a  misrepresenta- 
tion as  to  the  nature  of  a  deed  has  been  made 
as  would  support  a  plea  of  non  est  factum  may 
not  be  estopped  from  availing  himself  of  that 
plea  against  a  person  who  innocently  acts  on 
the  faith  of  the  deed  being  valid,    lb. 


DEED  OF  ARRANaEMENT. 

See  Bankruptcy,  col.  154. 


DEER. 

VnlawM  PosMiiion  vl,]—See  Criminal  Law. 


DEFAMATION. 

I.  Libel,  689. 

1.  OeneraUy,  689. 

2.  Publicatian,  690. 
8.  Innuendo,  691. 

4.  Privilege^  698. 

(a)  AbsoluU,  693. 

(b)  Qualified,  694. 

5.  Fair  Comment,  697. 

6.  Trade  Libel  and  Slander  of  Title,  699. 

7.  Libel  on  Deceased  Person,  701. 
II.  Slander,  701. 

III.  Criminal  a^id  Seditious  Libel,  703. 

IV.  aher  Matters,  704. 

I.  Libel. 

1.  Generally. 

Sale  of  Piotnro  Poiteard— Intorim  Ii^nnetion 
— Biffht  to  Set  train  Publication  of  Portrait.]— 
The  defendants  published  and  sold,  without  the 
consent  of  the  plaintiff,  postcards  on  which  were 
coloured  representations  of  the  plaintiff  depict- 
ing-imaginary incidents  in  her  life,  and  upon 
the  plaintiff  objecting  they  did  not  withdraw 
them.  The  portraits  of  the  plaintiff  were  stated 
to  be  tmlike  her.  The  plaintiff  thereupon 
brought  an  action  for  an  injunction  to  restrain 
the  publication  and  sale  of  the  postcards  upon 


the  ground  either  that  they  were  a  libel  upon 
her  or  that  she  was  entitled  to  restrain  the 
publication  of  a  portrait  of  herself  without  her 
authority,  and  applied  for  an  interim  injunction : 
— Held,  that  the  Court  would  not  grant  an 
interim  injunction,  as  no  sufficient  case  had 
been  made  out  on  either  ground.  Corelli  v. 
Wall,  22  T.  L.  B.  532— Swinfen  Eady,  J. 

False  Birth  Hotioo  in  Hewipaper— False  State- 
ment not  ex  faoie  LibeUons.] — The  publisher  of 
a  newspaper  is  not  extempt  from  liability  for 
damages  merely  because  a  statement  of  fact  in 
regard  to  a  private  individual  published  by  him 
is  not  ex  fade  defamatory,  if  in  the  circum- 
stances it  is  defamatory.  Morrison  v.  Ritchie, 
4  F.  645— Ct.  of  Sess. 

A  newspaper,  among  the  notices  of  births 
printed  therein,  stated  that  A  B  had  given  birth 
to  a  child  at  a  certain  date.  A  B  raised  an 
action  of  damages  against  the  publisher  on  the 
ground  that  the  statement  was  false,  and  that  it 
was  defamatory  in  respect  that  the  date  stated 
was  within  two  months  of  her  marriage: — 
Held,  that  the  action  was  maintainable.    lb. 

TTnaathorised  TTse  of  a  ]lan*i  Hamo— Iigiiry  to 
Property,  or  in  Business  or  Profession— Cause  of 
Action— Injunction.]— A  doctor,  whose  name  has 
been  used  without  his  authority  in  an  advertise- 
ment to  puff  the  sale  of  a  medicine,  has  no 
cause  of  action,  either  for  damages  or  for  an 
injunction,  unless  the  publication  is  defamatory 
or  injures  him  in  his  property,  business,  or 
profession.  Dockrell  v.  Dougall,  80  L.  T.  566 — 
C.A. 

2.  Publication. 

Libel— PiLblioation— Of  and  Ooncoming  the 
Plaintiff.]-  -In  an  action  for  libel  evidence  was 
given  that  the  defendant  had  sent  by  post  an 
uncovered  postcard  containing  words  which 
the  jury  found  were  defamatory  of  the  plaintiff. 
The  words  did  not  on  the  face  of  them  refer  to 
the  plaintiff,  so  as  to  raise  an  implication  that 
any  person  reading  them  would  understand 
them  as  so  referring,  and  there  was  no  evidence 
that  any  person  did  so  imderstand  them  before 
the  postcard  was  delivered  to  the  person  to 
whom  it  was  addressed : — Held,  that  there  was 
no  evidence  of  the  publication  of  a  libel  of  and 
concerning  the  plaintiff  prior  to  the  delivery  of 
the  postcard.  Sadgrove  v.  Hole,  70  L.  J.  K.B. 
465;  [1901]  2  K.B.  1;  84  L.  T.  647;  49  W.  R. 
473— C.A. 

PriYilege— Oommnnication  by  BoUding  Owner 
to  Builder  as  to  Quantities.]- A  person  who  had 
requested  a  builder  to  tender  for  building  work 
wrote  a  communication  to  the  builder  that  the 
quantities  supplied  to  him  for  the  purpose  of 
making  the  tender  were  entirely  wrong : — Held, 
in  an  action  for  libel  by  the  quantity  surveyor 
who  had  prepared  the  bill  of  quantities,  that 
the  occasion  was  privileged.  lb.  And  see 
col.  698. 

Eridenoeof  Xalioe— Poiteard— Beferenee 

to  Plaintiff  not  Diseloied.]— The  mere  fact  of 
sending  through  the  post  on  an  uncovered  post- 
card a  defaunatory  communication,  made  in  cir- 
cumstances which  render  the  occasion  privileged 
as  between  the  writer  and  the  person  to  whom 
it  is  addressed,  is  not  evidence  of  malice,  if  the 
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communication  discloses  no  reference  to  the 
individual  of  whom  it  is  defiunatory  intelligible 
to  persons  other  than  the  person  to  whom  it  is 
addressed*    lb, 

PQUieati0n  of  Letter  by  Stranger— Wrongful 

Aet.] — The  defendant  wrongfully  communicated 
to  another  person  a  letter  which  had  been 
written  by  a  third  person  to  the  plaintiff  and 
which  had  ^ot  into  the  defendant's  possession, 
and  the  plamtiff  brought  an  action  to  recover 
damages  for  libel,  alleging  that  the  letter  con- 
tained statements  defamatory  of  her.  The  Judge 
at  the  trial  ruled  that  the  occasion  was  privi- 
leged, and  the  jury  found  that  there  was  no 
malice.  Held,  that  the  privilege  was  not  de- 
stroyed by  reason  of  the  publication  of  the  letter 
being  a  wrongful  act.  Thurston  v.  Charles,  21 
T.  L.  R.  669— Walton,  J. 

Circulating  Library— Kegligenee  in  not  Dif- 
eovering  Libel— Burden  of  Proof.]— In  an  action 
brought  against  the  proprietors  of  a  circulating 
library  to  recover  damages  for  a  libel  contained 
in  a  Dook  circulated  by  them  in  the  ordinary 
course  of  their  business,  a  verdict  was  found  for 
the  plaintiff  :—HeZ<i,  that,  in  order  to  escape 
their  prima  fcuiie  liability  as  publishers  of  the 
libel,  the  burden  of  proof  was  upon  the  defen- 
dants to  shew  that  it  was  not  by  any  negligence 
on  their  part  that  they  did  not  know  that  the 
book  contained  a  libel,  and  as  there  was  evidence 
upon  which  the  jury  could  reasonably  find  that 
they  had  failed  to  shew  this,  the  defendants 
were  not  entitled  to  judgment  or  to  a  new  trial. 
Emmens  v.  Pottle  (65  L.  J.  Q.B.  51)  explained. 
Vizetelly  v.  Mudie's  Select  Library,  69  L.  J. 
Q.B.  645;  [1900]  2  Q.B.  170— O.A. 


8.  Innuendo. 

Words  Capable  of  Defamatory  Meaning— Evi- 
denoo  for  Jury.] — The  plaintiff  drew  a  cheque 
upon  his  bank  in  favour  of  a  customer,  who 
paid  it  into  the  defendant  bank,  where  he  kept 
an  account,  for  collection.  The  defendant  bank 
by  some  mistake  did  not  present  it  for  payment 
to  the  bank  upon  which  it  was  drawn,  and  later 
on  it  was  foimd  at  the  defendant  bank  in  the 
box  in  which  returned  cheques  from  the  plain- 
tiff's bank  were  usually  left.  The  plaintiff  had 
ample  assets  at  his  bank  to  meet  the  cheque. 
A  clerk  of  the  defendants',  thinking  that  the 
cheque  had  been  returned  unpaid,  and  not 
knowing  for  what  reason,  attached  a  slip  to  it 
on  which  the  words  "Reason  assigned"  were 
printed,  and  against  those  words  he  wrote 
*'Not  stated."  The  cheque  with  the  slip 
attached  was  sent  to  the  person  in  whose 
favour  it  was  drawn,  who  communicated  with 
the  plaintiff,  and  the  cheque  was  paid.  The 
plaintiff  brought  an  action  of  libel,  alleging  that 
the  words  meant  that  the  cheque  had  been 
dishonoured  through  want  of  assets : — Held, 
that  the  words  on  the  slip,  coupled  with  the 
return  of  the  cheque,  were  not  in  their  natural 
meaning  libellous,  and  that  it  lay  upon  the 
plaintiff  to  prove  facts  and  circumstances  lead- 
ing to  the  conclusion  that  they  would  naturally 
be  understood  by  reasonable  persons  as  convey- 
ing the  libellous  imputation  alleged;  and  that 
the  plaintiff  not  having  proved  this,  there  was 
no  case  to  go  to  the  jury.  Frost  v.  London 
Joint-Stock  Bank,  22  T.  L.  R.  76a-C.A. 


'*  Thief."] — A  newspaper,  after  setting  forth 
the  circumstances  of  a  conviction  for  "bird- 
Hming*'  in  contravention  of  a  Wild  Birds 
Protection  Order,  continued:  "The  mode  of 
operation  of  the  bird-limers  is  as  follows :  The 
thieves  set  up  decoy  birds  in  cages  in  a  hedge 
in  the  vicinity  of  a  house  where  the  birds  on 
which  they  have  an  eye  on  are.  The  hedge 
itself  is  strewn  with  twigs  coated  with  lime, 
and  the  thieves  have  merely  to  wait  till  the 
birds,  attracted  by  the  presence  of  the  occu- 
pants of  the  decoy  cages,  flutter  on  to  the 
hedge  and  are  caught  by  the  lime."  The 
men,  who  admitted  that  they  had  been  con- 
victed, sued  the  newspaper  proprietor  and 
innuendoed  the  article  to  mean  that  they  had 
been  guilty  of  thett  :—Held,  dismissing  the 
action,  that  the  article  would  not  bear  the 
innuendo  stated.  Campbell  v.  BitcMe,  [1907] 
S.C.  1097— Ct.  of  Sess. 

Comment  on  Administration  of  Fandi  of  a 
Charity.] — A  and  B  appealed  for  subscriptions 
for  a  charitable  "home."  In  commenting  on 
this  appeal  a  newspaper  asked, "  What  guarantee 
is  there  that  the  money  subscribed  does  not  go 
to  the  private  profit  of  A  and  B7":— Held, 
that  this  could  bear  the  innuendo  that  B  was 
a  person  capable  of  appropriating  f\mds  col- 
lected for  a  charity  to  his  own  purposes.  Boal 
V.  Scottish  Catholic  PrirUing  Co.,  [1907]  S.C. 
1120— Ct.  of  Sees. 

Ciitioism  of  Management  of  Hospital  Funds.]- 
A  newspaper  publiaJied  in  Wick  contained  an 
anonymous  letter  to  the  following  effect:  "Is 
there  any  way  by  which  the  pubhc  can  ascer- 
tain how  the  money  is  spent  in  the  management 
of  the  B.  Hospital  ?  So  long  as  Sir  A.  B.  was 
paying  the  whole  bill  himself  some  people 
argued  that  he  had  a  perfect  right  to  squander 
a  lot  of  it  on  the  retainers  who  form  his  Bridge 
Street  bodyguard.  .  .  .  The  position  is  now 
somewhat  different.  The  public  are  now  being 
appealed  to  for  assistance.  .  .  .  Appeals  have 
been  made  by  the  secretary  to  all  the  churches 
in  town  and  county.  ...  As  there  has  been 
such  a  very  strong  flavour  of  jobbery  about  the 
institution  .  .  .  would  it  not  be  fair  .  .  .  that 
a  statement  should  be  produced  showing  how 
the  money  is  being  spent  on  the  hospital? 
How  are  the  church  collections  being  disposed 
of?"  Sir  A.  B.  mentioned  in  the  letter  was 
member  for  the  group  of  burghs  of  which  Wick 
was  one.  He  had  founded  the  B.  Hospital  and 
had  for  a  time  supported  it  entirely  out  of  his 
own  means.  The  secretary  and  treasurer  of  the 
hospital  was  G.,  a  solicitor  in  Wick,  who  was 
also  Sir  A.  B.'s  political  agent,  with  an  ofiioe 
in  Bridge  Street,  Wick.  G.  sued  the  publishers 
of  the  newspaper  for  damages  for  the  libel 
alleged  to  be  contained  in  the  letter.  He 
innuendoed  the  letter  to  mean  that  he  was 
guilty  of  dishonest  conduct  in  the  application 
of  the  funds  of  the  hospital,  and  was  a  person 
unfit  to  be  entrusted  with  the  management  of 
public  funds  :—Held,  that  the  letter  would  not 
support  the  innuendo.  Green  v.  Beid,  7  F.  891 
— Ct.  of  Sess. 

Cormption  by  Town  Connoillor.]— In  a  news- 
paper article  with  regard  to  an  order  by  a  town 
council  directing  a  footpath  to  be  re-laid  at  the 
cost  of  the  proprietors,  the  writer  characterised 
this  order  as  a  "disgraceful  job,"  and  stated 
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that  the  matter  was  made  worse  by  the  fact 
that  a  similar  pavement  in  the  same  street  had 
been  repaired  at  the  expense  of  the  town  a  short 
time  ago,  adding  that  **  the  only  difiEerence  being 
that  the  favoured  pavement  belonged  to  a  town 
councillor,  and  I  am  anxious  to  know  if  this  is 
one  of  the  perquisites  of  his  office."  In  a  sub- 
sequent article  the  writer  referred  by  name  to 
Councillor  H.,  who  was  convener  of  the  roads 
and  footpaths  committees,  and  to  "  the  saving 
of  his  own  footpath  and  his  condemnation  of 
another  quite  as  good,"  and  to  "  the  convener 
of  the  committee  which  has  condemned  an 
excellent  footpath  .  .  .  burdening  the  pro- 
prietor with  an  expense  which  in  the  same 
circumstances  has  not  been  incurred  by  him- 
self.'* H.  sued  the  proprietors  and  publishers 
of  the  newspaper,  alleging  that  the  articles 
were  of  and  concerning  him,  and  represented 
that  he  took  advantage  of  his  position  as  a 
councillor  to  throw  the  burden  of  repairing  the 
footpaths  of  property  belonging  to  himself  upon 
the  burgh,  while  he  caused  footpaths  belonging 
to  other  proprietors  to  be  reconstructed  at  their 
expense ;  that  he  was  unfaithful  to  the  public 
trust  reposed  in  him;  and  that  he  acted  cor- 
ruptly for  his  own  benefit  :—2feM,  that  the 
articles  might  reasonably  bear  the  innuendo 
put  upon  them  by  the  pursuer.  Hunter  v. 
Ferguson  d  Co,,  8  F.  674— Ct.  of  Sess. 

The  question  in  such  cases  is  not  the  mean- 
ing to  be  derived  from  a  critical  reading  of  the 
words  in  question,  but  the  meaning  which  the 
words  used  would  convey  to  an  ordinary  reader 
reading  them  as  newspaper  articles  are  usually 
read.    lb. 

Pleading— Tinding  of  Jury  against  Innamdo, 
bat  that  Wordi  were  a  Libel— Judgment.]— A 
plaintiff  in  an  action  of  libel  set  out  the  words 
complained  of  in  his  statement  of  claim,  and 
imputed  an  actionable  meaning  to  them  by  an 
innuendo,  but  did  not  aver  that  they  were 
libellous  per  se.  The  defendants  pleaded  that 
the  words  were  no  libel,  traversed  the  innuendo, 
and  pleaded  privilege  and  fair  comment.  The 
jury  found  against  the  innuendo,  but  foimd 
that  the  words  were  a  libel,  that  they  were  not 
fair  comment,  and  that  the  defendants  had 
acted  maliciously.  The  jury  awarded  60/. 
damages.  The  Judge  entered  verdict  and 
judgment  for  the  plaintiff :—  Held,  that  he  was 
right  in  so  doing.  Fisher  v.  Nation  Newspaper 
Co,,  [1901]  2  Ir.  R.  466— C.A. 


4.  Privilege. 

(a)  Absolute, 

Xagigtrate  Sitttng  at  Petty  Sessions— State- 
ment Hade  after  withdrawal  of  Charge.]— A 
Justice  of  the  peace  sitting  at  petty  sessions 
to  dispose  of  criminal  cases  is  acting  judicially, 
and  defamatory  statements  made  by  him  in  the 
course  of  the  proceedings  are  not  actionable, 
even  if  alleged  to  have  been  made  without 
reasonable  and  probable  cause  and  maliciously. 
Munster  v.  Lanib  (52  L.  J.  Q.B.  726 ;  11  Q.B.  D. 
688)  and  nods(m  v.  Pare  (68  L.  J.  Q.B.  809; 
[1899]  1  Q.B.  456)  followed.  Allardice  v. 
Robertson  (1  Dow.  &  CI.  496,  516)  not  followed. 
Law  V.  LleweUyn,  76  L.  J.  K.B.  820;  [1906]  1 
K.B.  487 ;  94  L.  T.  369;  54  W.  R.  868 ;  70  J.  P. 
220— C.A. 


Judicial  Prooeeding— Proceedings  npon  Petition 
for  Soception  Order  of  Lnnatio.] — Proceedings 
before  a  Justice  of  the  peace,  acting  as  the 
judicial  authority  under  the  Lunacy  Act,  1890, 
upon  a  petition  imder  the  Act  for  the  reception 
of  an  alleged  lunatic,  are  judicial  proceemngs, 
so  that  statements  in  the  statement  of  parti- 
culars accompanying  the  petition  are  absolutely 
privileged.  Hodson  v.  Pare,  68  L.  J.  Q.B.  309 ; 
[1899]  1  Q.B.  466 ;  80  L.  T.  13 ;  47  W.  B.  241— 
C.A. 

iROgnlar    Begistration    of     Chaneory 

Order  as  Jndgmont.]- A  sued  B  for  damages 
in  the  Vice-Chancellor's  Court.  At  the  hear- 
ing, upon  a  consent  being  entered  into 
between  the  parties,  the  Court  ordered  the 
consent  to  be  received,  and  that  all  further 
proceedings  in  the  action  should  be  stayed  on 
the  terms  therein  mentioned — namely,  that  B 
should  pay  to  A  827Z.  and  costs  of  suit  when 
taxed,  that  on  payment  of  these  sums  all 
further  proceedings  be  stayed,  and  that  in 
default  A  should  be  at  liberty  to  issue  execution. 
B  paid  the  327/.,  but  the  costs  being  still  due 
but  untaxed,  A's  solicitor,  treating  this  order  as 
a  "judgment,"  applied  for  an  office  copy  of 
same,  caused  it  to  be  entered  in  the  Records 
and  Writs  Office  as  a  judgment,  obtained  the 
certificate  or  memorandum  of  the  officer  of  that 
department,  and  thereupon  caused  the  order  to 
>be  registered  as  a  judgment  against  the  de- 
fendant in  the  Judgments  Registry  Office.  The 
Vice-Chancellor  having  set  aside  the  entry  in 
the  Records  and  Writs  Office  of  the  order  as  a 
judgment,  and  its  registration,  as  irregular,  B 
sued  A  for  libel  :—Held,  that  the  publioations 
complained  of,  the  handing  of  the  documents  to 
the  officials  of  the  two  offices  mentioned,  were 
privileged,  as  being  steps  taken,  however  irre- 
gularly, in  the  course  of  judicial  proceedings. 
MacCabe  v.  Joynt,  [1901]  2  Ir.  R.  116— Q.B.  D. 

Witness  not  on  Oath— Jndieial  Tribunal— Com- 
mission of  Enqnixy  Appointed  by  Bishop  under 
Plnralitios  Act,  1888.]— An  enquiry  by  a  com- 
mission of  enquiry  appointed  by  the  bishop  of  a 
diocese  under  section  77  of  the  Pluralities  Act, 
1838,  as  amended  by  section  3  of  the  Pluralities 
Acts  Amendment  Act,  1885,  is  an  enquiry  by  a 
judicial  tribimal,  and  words  spoken  by  a  witness 
when  giving  evidence  upon  the  enquiry,  though 
not  upon  oath,  are  absolutely  privileged.  Daw- 
kins  V.  Rokeby  (Lord)  (46  L.  J.  Q.B.  8 ;  L.  R.  7 
H.L.  744)  followed.  Barratt  v.  Keams,  74  L.  J. 
K.B.  318 ;  [1905]  1  K.B.  604 ;  92  L.  T.  256 ;  53 
W.  R.  356 ;  21  T.  L.  R.  212— C.A. 

Esctent  of  PriYilege— Oommnnioations  Hade  by 
Witness  for  Preparation  of  Proof.]— The  im- 
munity  of  a  witness  in  respect  of  his  evidence 
given  in  Court  extends  to  the  statements  made 
to  the  client  and  law  agent  for  the  purpose  of 
preparing  the  proof  of  such  evidence.  Watson 
V.  Jones  or  M'Ewan,  74  L.  J.  P.C.  151 ;  [1905] 
A.C.  480;  93  L.  T.  489— H.L.  (Sc.) 


(b)  Qualified, 

Statements  Xade  in  Boply  to  Throat  of  legal 
Proceedings— PrlTilego—]CaUoo.]—C.,  a  farm 
manager,  who  had  oeen  dismissed,  instructed 
his  solicitor  to  intimate  to  his  employer  a  claim 
of  damages  for  wrongful  dismissal.    The  soli- 
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citor  did  so  by  letter  in  which  he  stated  that  his 
instruotions  to  recover,  failing  settlement,  were 
peremptory.  To  this  letter  the  employer  re- 
plied that  the  reason  lor  C.'s  dismissal  was  '*  that 
I  found  him  appropriating  m^  butter  to  his  own 
use,  which  butter  he  was  m  duty  bound  to 
deliver  at  my  house."  The  solicitor  again  wrote 
intimating  that,  failing  a  settlement,  he  had  no 
alternative  but  to  proceed.  In  his  reply  the 
employer  stated,  "  I  do  not  anticipate  any  diffi- 
culty in  proving  that  C.  did  dishonestly  take 
my  butter."  In  an  action  by  C.  in  respect  of 
these  two  statements, — Heldf  on  the  analogy  of 
WaUon  V.  M'Ewan  (74  L.  J.  P.O.  151 ;  [1906] 
A.C.  460),  that  the  statements  being  made  in 
reply  to  a  threat  of  legal  proceedings,  and  being 
a  relevant  defence  to  such  proceedings,  fell 
within  the  degree  of  protection  accorded  to 
judicial  slanders  made  upon  record,  and  were 
therefore  only  actionable  on  an  averment  of 
facts  and  circumstances  sufficient  to  infer 
malice.  Campbell  v.  Cochrane^  8  F.  206 — Ct. 
of  Sess. 

Beport  against  Berrant  to  Emplojars*  As- 
loeiatioii— Segiitar  of  Defanlten.]— An  asso- 
ciation of  owners  of  steam  fishing  vessels 
resolved  that  a  *'  register  of  defaulting  crews  " 
should  be  kept,  and  that  if  one  of  the  crew 
of  a  vessel  belonging  to  a  member  should, 
when  engaged  to  go  to  sea,  refuse  to  do  so,  or 
should  come  on  board  dnmk,  the  member* 
should  report  his  name  to  the  secretary  for 
insertion  m  the  register.  A  member  of  the 
association  reported  an  engineer  to  the  sec- 
retary as  having  been  drunk  and  having 
refused  to  proceed  to  sea.  The  engineer's 
name  and  Sieged  offences  were  accordingly 
inserted  in  the  register.  The  engineer  brought 
an  action  against  the  member  who  had  re- 
ported him — first,  for  having  wrongfully  pre- 
vented him  from  obtaining  employment;  and 
secondly  for  slander: — Held^  that  in  making 
the  report  the  defender  was  privileged;  and 
that,  as  it  was  not  proved  that  he  had  acted 
maliciously,  he  was  not  liable  in  damages  for 
the  slander.  Held  further,  that,  apart  from 
slander,  the  case  did  not  disclose  any  other 
ground  u^n  which  the  pursuer  could  claim 
damages  m  respect  of  the  report.  Keith  v. 
LaudeTy  8  F.  856— Ct.  of  Sess. 

Oofti  —  Tazation— PriYiloged  Ooeasion— Jus- 
tiileatioii— Eridenoe  of  Witnofset  XxolntiToly 
Solating  to  One  lune.]— In  an  action  of  libel 
the  defendant  pleaded  justification,  that  the 
occasion  was  privileged,  and  that  there  was  no 
malice  on  his  part.  At  the  trial  the  jury  found 
the  issue  of  justification  in  favour  of  the  plain- 
tiff, and  as  regards  the  issue  of  privileged 
occasion  that  there  was  no  malice  on  the  part  of 
the  defendant.  Judgment  was  entered  for  the 
defendant,  with  costs,  on  the  issue  of  privileged 
occasion,  and  the  Judge  directed  that  the 
plaintiff  should  have  such  costs  as  related  ex- 
clusively to  the  issue  of  justification: — Held, 
that  the  plaintiff  was  not  entitled  to  the  costs 
of  any  of  his  witnesses  called  to  prove  the 
falsehood  of  the  defendant's  statements,  where 
their  evidence,  although  material  on  the  issue 
of  justification,  was  also  material  on  the  issue 
of  privileged  occasion,  and  therefore  did  not 
relate  exclusively  to  the  issue  of  justification 
on  which  the  plaintiff  had  succeeded.  Harri- 
son  V.  Bush  (25  L.  J.  Q.B.  99 ;  5  E.  <fe  B.  344) 


followed.     Brown  v.  Houston,  70  L.  J.  K.B. 
902 ;  [1901]  2  K.B.  866 ;  86  L.  T.  160— C.A. 

Oommnnieation  8ont  by  Eoaionable  and  Cos- 
tookary  Xoani— Inoidontal  PnUication— Letter 
lUetatod  to  fhorthand  and  Typewriting  Clerk — 
OaUagram  Copied  by  Clerk  and  Transmitted  by 
Pnblie  CaUo— Copies  Pretenrod  in  Lettor-book.] 
— A  company  in  Japan  engaged  the  plaintiff  as 
their  mining  manager  for  three  months,  the 
engagement  to  be  continued  permanently  if 
their  correspondents,  a  London  company,  ap- 
proved. The  former  company  having  consulted 
the  latter,  the  managing  director  of  the  latter 
sent  in  reply  a  letter,  in  which  he  expressed  a 
fear  that  the  plaintiff  might  acquire  informa- 
tion at  his  employers'  expense  and  use  it  not 
for  their  benefit,  but  his  own ;  and  he  subse- 
quently sent  a  cablegram  in  code  words  mean- 
ing that  the  Japanese  company  should  have 
no  dealings  with  the  plamtiff,  but  should 
give  him  notice  of  dismissal.  The  letter  was 
dictated  by  the  managing  director  to  a  clerk 
in  the  employment  of  his  company,  by  whom 
it  was  taken  down  in  shorthand,  typewritten, 
and  copied  into  the  company's  open  letter- 
book;  and  the  cablegram  was  dictated  to  a 
clerk,  by  whom  it  was  typewritten,  and,  along 
with  its  translation,  copied  into  the  company's 
cable-book;  and  it  was  then  delivered  to  the 
employees  of  the  telegraph  company,  by  whom 
it  was  transmitted  to  the  Japanese  company. 
The  plaintiff  brought  an  action  for  libel  against 
the  fjondon  company,  in  respect  of  the  state- 
ments in  the  letter  and  the  cablegram.  The 
evidence  showed  that  these  communications 
had  been  sent  in  accordance  with  the  ordinary 
course  of  business  in  the  office  of  the  London 
company,  and  that  it  was  necessary  in  the 
circumstances  to  send  the  second  communica- 
tion by  cable : — Held,  that  the  publication  by 
the  defendants  of  the  statements  complained  of 
to  the  Japanese  company  was  privileged;  and 
that,  as  they  had  been  transmitted  to  that  com- 
pany by  the  usual  and  necessary  means,  their 
incidental  publication  to  the  clerks  of  the 
London  company  and  of  the  telegraph  company 
was  also  privileged.  Edmondson  v.  Birch,  76 
L.  J.  K.B.  846;  [1907]  1  K.B.  371;  96  L.  T. 
415 ;  23  T.  L.  R.  284— C.A. 

Beport  of  Jndieial  Proooodings  in  Hewi- 
paper— Fair  and  Aeonrato  Beport.] — Observa- 
tions made  as  to  judging  whether  a  report  in  a 
daily  newspaper  of  judicial  proceedings  is  fair 
and  accurate.  Quare,  whether  a  report  which 
contains  an  observation  made  by  a  litigant 
though  not  in  the  witness-box,  but  made  in 
Court  in  the  course  of  the  legal  proceedings, 
thereby  loses  the  protection  which  it  would 
otherwise  have  as  a  fair  and  accurate  report  of 
judicial  proceedings.  Hope  v.  Leng,  23  T.  L.  B. 
243— C.A. 

Beport  of  Proooodingf  in  Polioo  Court  — 
Charge  Sheet  —  Xinnto  or  Memorandun  of  Con- 
▼iotion.] — ^The  plaintiff  was  summoned  for  a 
breach  of  section  1,  sub-section  1  of  the  Fer- 
tilizers and  Feeding  Stuffs  Act,  1893,  and 
convicted.  In  a  report  of  the  police  Court  pro- 
ceedings, the  defendants  statea  in  their  news- 
paper that  the  plaintiff  was  prosecuted  for 
*'  having  issued  a  certain  invoice  as  to  the 
quality  of  manure  sold  by  him  to  J.  S.  on 
January  26,  which  he  knew  to  be  false."    The 
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summons  did  not  contain  the  words  "  which  he 
knew  to  be  false,"  but  these  words  appeared 
in  the  abstract  of  the  charge  in  the  charge 
sheet  which  was  shown  to  the  defendants* 
reporter,  and  which  was  a  copj  identical  with 
the  charge  sheet  subsequently  signed  by  the 
chairman  of  the  magistrates: — Heldf  that  the 
entry  in  the  charge  sheet  was  not  a  minute  or 
memorandum  of  the  order  for  conviction  within 
the  meaning  of  section  14  of  the  Summary  Juris- 
diction Act,  1848,  and  therefore  the  defendants' 
publication  of  it  could  not  be  justified  as  a  fair 
report  of  legal  proceedings,  or  of  a  record  of 
documents  which  had  become  public  docu- 
ments in  the  course  of  judicial  proceedings. 
Fumiss  V.  Cambridge  Daily  NewSf  23  T.  L.  R. 
705— C.A. 

Per  Sir  Gobell  Babneb,  P.— The  privilege 
given  to  reports  of  proceeding  in  Courts  is 
based  upon  this — that,  as  every  one  cannot  be 
in  Court,  it  is  for  the  public  benefit  that  they 
should  be  informed  of  what  takes  pls^e  sub- 
stantially as  if  they  were  present.    16. 


Doetor  and  Chemiit  —  PrMcriptioxL.] — 

A  doctor  in  making  a  complaint  to  a  chemist 
that  he  has  not  dispensed  a  medicine  in  ac- 
cordance with  the  doctor's  prescription  is  in  a 
rivileged  position,  and  anything  said  or  written 
y  the  doctor  to  the  chemist  pertinent  to  the 
occasion  will  be  protected  unless  malice  is 
proved.    Gall  v.  SUssor,  [1907]  S.C.  708— a.  of 


I 


Commimioatioii  to  Chief  Constable  Be- 

garding  Official  Oondaot  of  PoUoe-sergeant.]— A 
statement  made  to  a  chief  constable  regarding 
the  official  conduct  of  a  police-sergeant  is  privi- 
leged. Cassidy  v.  Cormochie,  [1907J  S.C.  1112 
— Ct.  of  Sess. 

Xalioe  —  Statemont  by  Police  Surgeon 

Begarding  ninou  of  Polioo  Constable— Wrong 
Diagnosis.] — In  an  action  by  a  police  constable 
against  a  police  surgeon  who  had  attended  him 
for  illness  the  pursuer  averred  that  the  de- 
fender without  sufficient  examination  had 
erroneously  stated  that  the  pursuer  was  suffer- 
ing from  the  effects  of  venereal  disease,  and 
had  repeated  the  statement  to  the  chief  con- 
stable; that  he  had  persisted  in  that  state- 
ment though  informed  that  other  medical  men 
disagreed  with  his  view,  and  that  in  doing  so 
he  had  used  violent  and  abusive  language 
towards  the  pursuer: — Held^  that  the  facts 
alleged  were  insufficient  to  infer  malice,  and 
that,  the  occasion  being  privileged,  the  action 
must  be  dismissed  as  irrelevant.  A,  v.  B., 
[1907]  S.C.  1154— Ct.  of  Sess. 


5.  Fair  Comment. 

Hewipapor  Critioifm  of  Stage  Play.]— Com- 
ment upon  a  matter  of  public  interest  is  not 
actionable  if  it  is  relevant  to  the  matter  com- 
mented upon,  and  is  fair  in  the  sense  that 
it  does  not  disclose  in  itself  actual  malice,  and 
that  the  view  expressed  in  it  is  honest  and  such 
as  can  fairly  be  called  criticism.  McQuire  v. 
Western  Morning  News  Co.,  72  L.  J.  K.B.  612 ; 
[1903]  2  K.B.  100;  88  L.  T.  767;  61  W.  R.  689 
— C.A. 

Hatter  of  Pnblie  Interest— Personal  Lnpata- 


tions.l — The  defence  of  h\r  conoment  on  matters 
of  public  interest  cannot  be  maintained  in  an 
action  for  libel  founded  on  a  criticism,  whether 
of  a  literary  production  or  of  a  trade  advertise- 
ment or  of  a  public  man,  which  contains  an 
imputation  of  base  and  sordid  motives  without 
there  being  any  facts  to  warrant  the  imputation. 
CampbeU  v,  Spottiswoode  (32  L.  J.  Q.B.  185; 
3  B.  &  S.  769)  followed  and  applied.  Joynt  v. 
Cycie  Trade  Publishing  Co.,  73  L.  J.  K.B.  752  ; 
[1904]  2  K.B.  292 ;  91  L.  T.  156— C.A. 

Eridenoe   of   Xalioe  —  Selevanoy.]— A 

comment  upon  a  matter  of  public  interest  is 
not  fair  if  it  be  actuated  by  malice.  Thomas  v. 
Bradbury,  Agnew  db  Co.,  75  L.  J.  K.B.  726 ; 
[1906]  2  K.B.  627 ;  95  L.  T.  23 ;  54  W.  R.  608  ; 
22  T.  L.  R.  656— C.A. 

In  an  action  for  libel  in  respect  of  a  comment 
upon  a  matter  of  public  interest  in  which  the 
defendant  alleges  that  the  conmient  is  fair  and 
reasonable,  extrinsic  evidence  on  behalf  of  the 
plaintiff  that  the  defendant  in  making  the  com- 
ment was  actuated  by  malice  is  relevant,  and 
if  brought  ought  to  be  left  to  the  jury,  and  a 
verdict  and  judgment  in  favour  of  the  plaintiff 
will  not  be  set  aside  because  they  have  been 
founded  upon  such  evidence.    lb. 

Campbell  v.  Spottiswoode  (32  L.  J.  Q.B.  185), 
Henwood  v.  Harris(m  (41  L.  J.  C.P.  206;  L.  R. 
7  C.P.  606),  and  MerivaU  v.  Carson  (20  Q.B.  D. 
275)  considered.    lb, 

Jnstifleation— Eridenoe— AdmisiibiUtj.]— The 
defendants  published  a  libel  on  the  plaintiffs, 
and  on  an  action  for  damages  being  brought, 
pleaded  fair  conmient  and  justification.  The 
Ubel  charged  the  plaintiffs  with  swindling, 
obtaining  goods  from  traders  on  credit  and  not 
paying  for  them,  in  the  city  of  L.  It  was 
pleaded  generally  without  an  innuendo.  The 
plea  of  iair  comment  mentioned  some  matters 
m  the  nature  of  particulars,  all  confined  to  L. ; 
but  no  particulars  were  given  by  the  defendants 
or  reqmred  by  the  plaintiffs  in  respect  of  the 
plea  of  justification.  At  the  trial  the  plaintiffs, 
m  cross-examination,  admitted  that  they  left 
L.  secretly ;  that  they  left  blinds  and  curtains 
up  in  their  house  when  quitting;  that  they 
owed  rent  and  bills  to  traders  in  L. ;  and  they 
also  admitted  having  left  bills  and  rent  due  by 
them  in  the  city  of  C,  where  they  had  resided 
before  they  came  to  L.  Evidence  was  given 
that  they  had  previously  pursued  a  course  of 
dealing  in  C.  similar  to  what  was  alleged  in 
the  libel  against  them  in  L.  Notwithstanding 
objection,  the  Judge  admitted  this  evidence, 
the  objection  not  being  grounded  on  surprise, 
but  on  the  admissibility  of  evidence  which  had 
not  been  mentioned  in  the  libel  or  in  the  plea 
of  fair  comment : — Held,  that  the  evidence  was 
admissible,  notwithstanding  that  no  particulars 
had  been  given,  the  plaintiffs  having  waived 
their  right  to  obtain  particulars.  Hewson  v. 
Cleeve,  [1904]  2  Ir.  R.  536— C.A. 

Practioe — Partionlan.] — The    plaintiff 

having  advertised  publicly  for  a  partner  who 
would  advance  money  towards  the  promotion 
and  become  a  member  of  a  syndicate,  a  corre- 
spondent of  the  defendants,  who  were  pro- 
prietors and  publishers  of  a  newspaper,  wrote 
to  the  plaintiff  for  particulars  relating  to  the 


Digitized  by  LjOOQIC 


699 


DEFAMATION. 


700 


83nidioate  and  the  objects  for  which  it  was 
formed.  The  plaintiff  sent  him  a  number  of 
particulars  and  documents,  which  he  forwarded 
to  the  defendants,  who  then  set  out  the  sub- 
stance of  the  particulars  and  documents  and 
made  conmients  thereon  in  an  article  in  their 
newspaper,  which  the  plaintiff  complained  of 
as  a  Ubel  for  which  he  brought  an  action,  laying 
an  innuendo  of  dishonesty.  The  defendants 
denied  the  innuendo  and  pleaded  th^t  the 
article  was  not  libellous,  and  that  in  so  far  as 
it  consisted  of  statements  of  feict  the  same  were 
in  their  general  and  ordinary  signification  true 
in  substance  and  in  fact,  and  that  in  so  far  as 
it  consisted  of  comment  it  was  fair  and  bona  fide 
comment.  The  plaintiff  took  out  a  summons 
for  particulars  as  to  whether  the  defendants 
alleged  that  any  of  the  statements  made  in  the 
particulars  and  documents  sent  by  the  plaintiff 
to  the  defendants*  correspondent  were  untrue 
and,  if  so,  which  of  them: — Held,  that,  the 
defence  being  one  of  fair  comment  alone  and 
not  of  justification,  the  plaintiff  was  not 
entitled  to  the  particulars.  Digby  v.  Financial 
News,  Lim„  76  L.  J.  K.B.  321 ;  [1907]  1  K.B. 
602 ;  96  L.  T.  172 ;  23  T.  L.  B.  117-^.A. 

Pleai  of  *<  Juitiiloatioii "  and  **  7air  comment " 
—  Qnestion  for  Jury — Xisdireetion.]— In  an 
action  for  a  libel  in  a  newspaper  where  the 
defendant  pleads  ''justification,"  and  that  the 
assertion  was  protected  as  a  fair  comment  on 
a  matter  of  public  interest,  it  is  a  misdirection 
to  direct  the  jury  that  tmless  the  justification 
is  proved  they  must  find  a  verdict  for  the 
plaintiff,  and  that,  unless  justified,  the  assertion 
cannot  come  within  the  region  of  fair  comment, 
for  the  question  of  ''fair  comment"  does  not 
arise  if  the  plea  of  justification  is  proved.  A 
personal  attack  may  form  part  of  a  fair  com- 
ment upon  facts  truly  stated  if  it  is  a  reason- 
able inference  from  such  facts.  It  is  a  matter 
of  law  for  the  Judge  to  decide  if  a  personal 
attack  can  be  reasonably  inferred  from  the 
statement  of  facts  upon  which  it  purports  to  be 
a  comment,  but  it  is  for  the  jury  to  decide 
whether  the  inference  ought  to  be  drawn  in 
the  particular  case.  Dakhyl  v.  Labouchere, 
96  L.  T.  399 ;  23  T.  L.  R.  364^-H.L.  (E.) 


6.  Trade  Libel  and  Slandeb  op  Title. 

Bisparagemeiit  of  €h>odB — LnpatatioxL  of  Xit- 
eondnot.] — In  an  action  of  libel  the  statement 
of  claim  alleged  that  the  defendants,  who  were 
manu£EU3turer8  of  tvpesetting  machlnesi  pub- 
lished of  the  plaintiffs,  who  were  rival  manu- 
facturers, the  following  written  words:  "The 
Empire  Typesetter  in  America.  The  Union 
Printer  and  American  Craftsman,  the  most 
wide-awake  and  spirited  of  American  trade 
journals,  has  recently  contained  several  refer- 
ences to  the  Empire"  (the  plaintiffs*)  "com- 
posing machines,  which  were  installed  in  the 
office  of  the  New  York  Evening  Sun  with  such 
a  flourish  of  trumpets.  From  these  paragraphs 
we  gather  that  ^yb  machines  altogether  have 
been  employed  in  this  office,  the  first  being  in- 
troduced some  time  in  the  month  of  February 
last,  the  other  four  commencing  operations  on 
March  9  last.  So  short-lived,  however,  does 
this  installation  appear  to  have  been  that  we 
learn  the  machines  were  discontinued  on  Wed- 
nesday, April  29,  and  now  the  Empire  Com- 


pany" (the  plaintiffs)  "is  in  receipt  of  notice 
to  remove  them  altogether  in  the  course  of  a 
few  days.  This  will  be  a  very  serious  blow  for 
this  machine."  There  was  no  allegation  of 
special  damage: — Held  (Vauohan  Williams, 
L.J.,  dissenting),  that  these  words,  besides  being 
a  disparagement  of  the  plaintiffs'  machines, 
which  would  not  be  actionable  without  proof 
of  special  damage,  were  also,  when  taken  in 
their  natural  and  ordinary  meaning,  capable  of 
being  understood  by  men  of  ordinary  inteUi- 
gence  as  conveying  an  Imputation  upon  the 
plaintiffs  in  the  way  of  their  trade,  and  the 
question  of  libel  or  no  libel  was  therefore 
rightly  left  to  the  jury.  Empire  Typesetting 
Machine  Co,  of  New  York  v.  Linotype  Co,,  79 
L.  T.  8-C.A. 

XaUoioai  Statement— Special  Damage.] 

— A  statement  by  a  trader  that  goods  of 
his  manufacture  are  superior  to  those  manu- 
factured by  another  rival  trader,  although  un- 
true and  made  maliciously,  is  not  actionable  as 
a  defamatory  libel,  nor  does  such  a  statement 
afford  ground  for  an  action  for  disparagement 
of  goods,  even  if  the  plaintiff  is  damnified  by  it, 
and  avers  special  damage.  Hubbuck  v.  WUkin- 
son,  Hey  wood  d  Clark,  68  L.  J.  Q.B.  34 ;  [1899] 
1  Q.B.  86 ;  79  L.  T.  429— C.A. 

Special  Bamase.] — ^Tbe  plaintiff  was  a 

paving  contractor,  and  an  importer  of  American 
red-gum  wood  blocks  for  street  paving.  The 
defendant  company  were  importers  of  Australian 
wood  for  street  paving.  While  the  plaintiffs' 
tender  for  paving  a  street  with  red-gum  blocks 
was  being  considered  by  a  local  authority,  a 
letter  was  written  on  behalf  of  the  company  to 
the  local  authority  and  sent  to  each  member, 
as  follows :  "  We  understand  that  your  council 
propose  laying  the  roadway  of  .  .  .  with 
American  red  gum  blocks.  We  would  stron^y 
recommend  that,  before  deciding  upon  this, 
you  should  pay  a  visit  of  inspection  to  .  .  . 
the  roadways  of  which  have  been  paved  with 
American  red  gum  blocks  only  from  six  to 
eighteen  months  ago  and  are  now  in  a  rotten 
condition.  We  venture  to  say  that  the  result 
of  such  a  visit  would  certainly  remove  from 
your  minds  any  idea  of  using  such  material  for 
roadways  in  your  district."  In  consequence  of 
that  letter  the  plaintiff  suffered  special  damage. 
The  jury  foimd  a  verdict  in  favour  of  the 
plaintiff: — Held,  that  the  letter  was  not  in- 
capable of  bearing  a  meaning  defamatory  of 
the  plaintiff's  goods,  and  that  the  action  could 
be  maintained.  Alcott  v.  Millar* s  Karri  and 
Jarrah  Forests,  91  L.  T.  722 ;  21  T.  L.  B.  80— 
C.A. 

LnpntatioxL  npon  a  Tradetman  in  tlie  Way  of 
his  Trade— Oziticifm  on  Kannfactnro  or  Goods. — 
If  the  only  meaning  which  can  be  reasonably 
attached  to  a  writing  is  that  it  is  a  criticism 
upon  the  goods  or  manu^ture  of  a  trader  it 
cannot  be  the  subject  of  an  action  for  libel,  but 
an  imputation  upon  a  man  in  the  way  of  his 
trade  is  properly  the  subject  of  an  action  with- 
out proof  of  special  damage.  Harman  v.  Delany 
(2  Str.  898)  and  Evans  v.  Harlow  (5  Q.B.  624) 
oistinguished  and  approved.  Linotype  Co,  v. 
British  Empire  Type-setHng  Machine  Co,,  81 
L.  T.  331— H.L.  (E.) 

Where  in  any  particular  case  the  words 
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complained  of  are  susceptible  of  a  defamatory 
meaning,  or  are  simply  a  disparagement  of 
goods,  is  for  the  jury.    lb. 

Words  Biiparagiiig  the  PlaintiiPi  Property — 
Spooial  l^ainago— Xalieo  — Srideneo  of— Fair 
Comment.] — In  an  action  to  recover  damages 
in  respect  of  an  article  in  a  newspaper  con- 
taining alleged  defamatory  statements  against 
the  plaintiff's  property — namely,  that  a  house 
owned  by  the  plamtiff  was  haunted,  and  de- 
scribing the  incidents  alleged  to  have  taken 
place,  the  jury  found  a  verdict  for  the  plaintiff. 
The  GouBT  OF  Appeal  directed  judgment  to  be 
entered  for  the  defendants  upon  the  ground 
that  there  was  no  evidence  of  special  damage. 
BarreU  v.  AiiodaUd  Newnapers,  28  T.  L.  B. 
666- C.  A. 

Disparagement  of  Ck)od»— Sival  Howipapor— 
False  Statement  as  to  Cirenlatioa.]— The  plaintiff 
and  the  defendant  were  the  owners  of  news- 
papers circulating  in  the  same  locality,  and  the 
defendant  published  a  statement,  which  was 
imtrue,  that  **the  circulation  of"  his  news- 
paper *Ms  20  to  1  of  any  other  weekly  paper  " 
in  the  district;  and  "where  others  count  by 
the  dozen,  we  count  by  the  hundred  " : — Held, 
that  the  above  statements  were  not  a  mere  puff 
by  the  defendant  of  his  own  newspaper,  but 
amounted  to  an  untrue  disparagement  of  the 
plaintiff's  newspaper,  and  were  actionable  on 
proof  of  actual  damage,  but  that  as  no  damage 
was  proved  the  action  failed.  Lyne  v.  NichoUs, 
23  T.  L.  B.  86— Swinfen  Eady,  J. 

sunder  of  Title  to  Ooodi— Bemedj  by  In- 
jimction— ]>amago  Direct  Beiiilt  and  Imminent 
— ^Damage  not  Acemed.] — An  injunction  will  lie 
at  the  instance  of  legal  or  equitable  owners  of 
letters  patent  to  restrain  the  publication  of  a 
libel  or  slander  of  title,  if  the  defumation  is 
in  fact  a  libel  or  slander  of  title,  where  no 
damage  has  actually  accrued,  provided  that 
damage  is  inuninent  and  is  the  natural  and 
direct  result  likely  to  follow.  Dunlop  Pneu- 
matic Tyre  Co,  v.  Maison  Talbot,  52  W.  B.  254 ; 
20  T.  L.  B.  88— Walton,  J.  Beversed  on  evi- 
dence, 20  T.  L.  B.  579— O.A. 


7.  Libel  on  Deceased  Person, 

An  action  is  not  maintainable  for  a  libel  on 
a  deceased  person.  Broom  v.  Ritchie,  6  F.  942 
— Ct.  of  Sess. 

II.  Slander. 

Jndieial  PriTilege.] — A  Judge,  whether  of  the 
Supreme  Court  or  of  an  inferior  Court,  has, 
with  respect  to  words  uttered  by  him  in  the 
course  of  judicial  proceedings  with  reference  to 
the  case  before  him,  an  absolute  privilege. 
Primrose  v.  Waterston,  4  F.  788— Ct.  of  Sess. 

Action  by  Husband  against  Wife.]— An  action 
by  a  husband  against  his  wife  to  recover  damages 
for  slander  is  incompetent.  PhUUps  v.  Bamet 
(45  L.  J.  Q.B.  277;  1  Q.B.  D.  436)  followed. 
Young  v.  Young,  5  F.  880— Ct.  of  Sess. 

"Liar  and  fraud.*']— The  ordinary  slang  ex- 
pression of  calling  a  person  a  "fraud"  does 
not  mean  that  such  person  has  committed  a 


fraud  in  the  legal  sense  of  the  term,  and  to 
call  a  man  a  "  liar  and  fraud  "  is  not  slanderous ; 
the  expression  is  merely  abusive  language. 
Agnew  v.  BrittBh  Legal  lAfe  Assurance  Co,,  8 
F.  42J^-Ct.  of  Sess. 

Imputation  on  a  Woman  of  Want  of  Delicacy.] 
— Per  Lord  Kincairnby:  It  is  not  per  se 
actionable  to  say  of  a  woman  that  she  wanted 
delicacy.  A,  B,  v.  Blackwood,  5  F.  25— Ct.  of 
Sess. 

Statement  AiliMting  Credit  of  Solicitor.]— In 
an  action  of  damages  for  slander  the  pursuer, 
a  solicitor  in  a  country  town  holding  several 
public  appointments  of  trust,  averred  that  the 
defender  had  stated  that  the  pursuer  had  been 
"  cleaned  out  and  lost  his  all,"  and  that  in  con- 
sequence the  pursuer  had  suffered  in  his  repu« 
tation  and  business: — Held,  that  the  pursuer 
was  entitled  to  an  issue  on  the  ground  that  it 
was  not  unreasonable  to  suppose  that  the  state- 
ment might  have  injured  nis  reputation  and 
credit.    A,  B,  v.  C,  D,,  7  F.  22— Ct.  of  Sess. 

Imputation  of  Criminal  Qffmce  —  Statement 
tliat  Plaintiff  had  been  Accused  of  bringing 
Blackmailing  Action  —  Meaning  Seasonably 
ITnderstood  by  Hearers.]  —  In  an  action  for 
damages  for  slander  the  statement  of  claim 
alleged  that  the  defendant  at  a  meeting  of 
shareholders  of  a  company  at  which  the 
plaintiff  was  present  had  stated  with  reference 
to  a  previous  action  brought  by  the  plaintiff 
against  the  defendant  that  the  plaintiff  had  in 
the  course  of  the  proceedings  in  that  action 
been  taxed  bv  the  defendant's  counsel  with 
having  brought  a  blackmailing  action,  and 
that  counsel  said  he  made  the  accusation  upon 
the  plaintiff's  own  evidence ;  that  the  meaning 
of  the  words  was  that  the  plaintiff  was  a  black- 
mailer, and  had  brought  an  imfounded  claim 
against  the  defendant,  and  had  been  guilty  of 
an  indictable  offenOe,  and  also  guilty  of  a  mis- 
demeanour in  supporting  his  claim  by  folse 
evidence,  and  had  so  admitted  in  his  evidence 
before  the  Court.  There  was  no  special  damage 
alleged: — Held,  that  the  action  was  maintain- 
able, for,  whether  the  defendant  so  intended 
or  not,  the  hearers  of  his  statement  might 
reasonably  have  understood  it  as  imputing  to 
the  plaintiff  a  criminal  offence — namely,  the 
making  a  claim,  supporting  it  by  an  action, 
and  supporting  it  in  that  action  by  false  evi- 
dence.  Marks  v.  Samuel,  78  L.  J,  K.B.  587 ; 
[1904]  2  K.B.  287;  90  L.  T.  590;  58  W.  B.  88; 
20  T.  L.  B.  430— C.A. 

Words  Vot  Actionable  in  Absence  of  Special 
Damage— Insnificiencjr  of  Damage  Alleged— Be- 
moteness.] — In  an  action  for  slimder,  the  words 
complained  of  were  alleged  to  have  been  spoken 
to  the  plaintiff's  employers,  and  were  as  foUows : 
"  You  have  a  barman  in  your  employ  " — mean- 
ing the  plaintiff — "  who  has  removed  from  his 
landlord's  house,  leaving  21,  owing  for  a  month's 
rent,  and  I  cannot  get  the  money  from  him." 
The  plaintiff  alleged,  as  special  damage,  that  in 
consequence  of  the  slander  he  was  dismissed 
from  his  employment: — Held,  that  the  words 
were  not  actionable  in  the  absence  of  special 
damage  resulting  from  them,  and  that  the 
special  damage  alleged  was  too  remote.  Speake 
V,  Hughes,  78  L.  J.  K.B.  172;  [1904]  1  K.B. 
138;  89  L.  T.  576-C.A. 
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AbseuM  of  SpooiAl  Daauige— DefiuiiAtory  Wordi 
in  Beq^t  of  BniiiiOM— SoUeitor  in  Habit  of  Bo- 
ooiying  Xoney  for  Client  finr  Inyoftment— **  He 
is  gone  for  thoneands."] — To  speak  of  a  person, 
who  is  a  solicitor,  though  as  such  he  is  in  the 
hahit,  in  the  usual  way,  of  receiving  moneys  in 
trust  for  and  on  behalf  of  clients  for  investment, 
that  "  he  has  lost  thousands  "  or  that  "  he  has 
gone  for  thousands  instead  of  hundreds  this 
time,"  is  not  actionable  without  proof  of  special 
damage.  Dauncey  v.  HoUoway,  70  L.  J.  K.B. 
695 ;  [1901]  2  K.B.  441 ;  84  L.  T.  649 ;  49  W.  B. 
646— C.A. 

InteiTOgatorief.]— Se^  Discovery,  col.  712. 


III.  Criminal  and  Seditious  Libel. 

Obsoene  Libel— Indietment— Form— Omiiiion 
of  Avexment  <*  to  the  manifest  oormption  of  the 
moral!  of  hie  IDjestj'i  inljeete."]— An  indict- 
ment for  publishing  a  libel  which  is  bad  as  a 
charge  of  publishing  a  defamatory  libel  for  not 
setting  out  the  passages  relied  upon,  but  which 
contains  an  averment  that  the  defendant  *'  un- 
lawfully .  .  .  did  .  .  .  publish  .  .  .  a  .  .  . 
libel  in  the  form  of  a  document  .  .  .  which 
said  document  .  .  .  contains  divers  .  .  . 
obscene  .  .  .  matters  and  things,"  may  be  good 
as  an  indictment  for  publishing  an  obscene 
libel,  although  it  is  better  that  the  indictment 
should  follow  the  old  form  and  contain  an 
averment  that  the  tendency  of  the  obscene 
matters  is  to  corrupt  the  public  morals,  and 
that  the  libel  was  publishea  with  that  intent. 
Bex  V.  Barraclough,  75  L.  J.  K.B.  77 ;  [1906] 
1  K.B.  201;  94  L.  T.  Ill;  64  W.  R.  147; 
70  J.  P.  14;  22  T.  L.  R.  41 ;  21  Cox  C.C.  91 
— C.C.R. 

Depoiit  of  Document  containing  Alleged  Idbel 
with  Indictment.]— In  order  to  satisfy  the  pro- 
visions of  section  7  of  the  Law  of  Libel  Amend- 
ment Act,  1888,  it  is  not  necessary  that  the 
incriminated  document  should  be  handed  in 
with  the  bill  of  indictment  if  it  is  actually  in 
the  custody  of  the  clerk  of  assize  as  an  ezMbit 
attached  to  the  depositions.    lb. 

Seditions  Libel— Information— Omission  of 
word  "  Seditions."]— An  information  exhibited 
for  seditious  libel  is  not  bad  because  the  words 
"seditious,"  "seditiously,"  are  not  expressly 
used,  if  it  clearly  appear  on  the  face  of  the 
information  that  the  publication  was  with 
seditious  intent.  Beg.  v.  M'Hugh,  [1901]  2  Ir.  R. 
569— Q.B.  D. 

Pleading— Jnstiflcation— Pair  Cknnment.] 

— To  an  information  for  seditious  libel  it  is  not 
open  to  the  defendant  to  plead  justification 
under  section  6  of  the  Libel  Act,  1848,  nor  IsAx 
comment  and  absence  of  malice  under  section  4 
of  the  Law  of  Libel  Amendment  Act,  1888.    lb, 

What  is.]  — A  seditious   libel    is  one 

that  tends  to  disturb  the  government  of  this 
country.  Therefore  a  document  published  in 
this  country  calculated  to  disturb  the  govern- 
ment of  some  foreign  country  is  not  a  s^tious 
libel,  nor  is  it  punishable  as  a  libel.  Bex  v. 
AntanelU,  70  J.  P.  4— Phillimore,  J. 


IV.  Other  Matters. 


Oorporation— Liability  of  for  Befunation  by 
Servant.]— Sm  Corporation. 

Death  of  Plaintiif  after  Payment  into  Oonrt 
with  Admission  of  Liability— Payment  Oat.] — 
See  Practice. 

Discoyery  of  Xannseript  of  Libel.] — See  Dis- 
covery. 

Pair  Comment— Interrogatories.]— Sm  Dis- 
covery. 


DEL  credere  AQENT. 

See  Principal  and  Agent. 


demurrage. 

See  Shipping. 


DEMURRER. 

See  Practice. 


DENTIST. 

See  Medicine  and  Medical  Practitioner. 


depositions. 

Commissions,  widvr.]—See  Evidence. 
ICagistrates,  before.] — See  Criminal  Law. 


DESIGNS. 

InfHngement— Bettered  Design  and  Patent 
for  same  Invention— Subsequent  Begistration 
of  Similar  Design — tlEarking  Begistration 
Hnmbers  on  Goods— Absenee  of  Knowledge  of 
Begistration  before  Aotion.]— Patent  rights  and 
copyright  of  design  may  in  certain  circum- 
stances oo-ezist  in  the  same  person  in  respect 
of  the  same  article.  The  re^tration  of  a 
design  which  secures  mechamoal  advantages 
may  as  an  anticipation  prevent  a  subsequent 
grant  of  letters  patent  in  resneot  of  the  same 
article  whether  the  applicant  be  the  proprietor 
of  the  design  or  a  striuiger.  And  a  grant  of  a 
patent  and  the  publication  of  the  patented 
article  would  prevent  a  design  of  the  article 
being  novel  so  as  to  obtain  registration.  Werner 
Motors,  Lim.  v.  Oamage,  73  L.  J.  Ch.  770; 
[1904]  2  Ch.  580 ;  91  L.  T.  588 ;  63  W.  B.  167 ; 
20  T.  L.  R.  796— C.A. 
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Where,  however,  there  is  a  provisional  speci- 
fication, without  publication  of  the  patented 
article,  and  then  registration  of  the  design,  and 
that  is  followed  by  the  final  specification,  the 
two  rights  may  co-exist,  the  right  acquired  by 
the  registration  of  the  design  which  was  valid 
at  the  time  of  registration  not  being  prejudiced 
by  the  subsequent  filing  of  the  final  specifica- 
tion ;  but  the  right  second  in  point  of  time, 
the  copyright  of  design,  would  be  held  subject 
to  the  first.  That  would  be  so  whether  the 
owner  of  the  patent  and  the  owner  of  the 
design  were  the  same  person  or  two  independent 
persons.  lb.  And  see  Copyright,  col.  555, 
and  Trade. 


DESTRUCTIVE  INSECTS. 

Statute.]— 7  Edw.  1  c.  4  is  the  Destructive 
Insects  and  Pests  Act,  1907. 


DETINUE. 

iSee  Trover. 

DILAPIDATIONS. 

Eceleiiastioal.]— 5^  Ecclesiastical  Law. 
under.] — See    Landlord      and 


Tenancies, 
Tenant. 


DIRECTOR. 

See  Company. 


DISCLAIMER. 

Bankmptoj,  iik.]—See  Bankruptcy. 
Speeifleation,  of  Part  of.]  -See  Patent. 


DISCONTINUANCE. 

See  Practice. 


discovery. 

1.  Documents,  of,  705. 
(a)  OenerdUy,  705. 
(6)  Privilege,  708. 

2.  Interrogatories,  by,  710. 

3.  Other  Matters,  714. 

1.  Documents,  op. 
(a)  Generally, 

AflldaTit  of  Docnments— When  Boquired— 
Action  of  a  Criminal  Oharactor.]— A  defendant 
to  an  action  of  conspiracy  who  is  required  to 
make  discovery  of  documents  is  not  entitled  to 
refuse  discoTory  merely  on    the  ground  that 

VOL.  I. 


some  of  them  may  tend  to  involve  him  in  a 
criminal  charge  with  pains  and  penalties. 
National  Association  of  Operative  Plasterers  v. 
Smithies,  75  L.  J.  K.B.  861 ;  [1906]  A.C.  434 ; 
95  L.  T.  71 ;  22  T.  L.  R.  678— H.L.  (E.) 

Speciflc  BocnmentB.]— An  application  for 

an  order  for  an  affidavit  of  documents  under 
Order  XXXI.  rule  19a,  sub-rule  3,  and  the 
affidavit  in  support  of  the  application,  must 
name  and  specify  the  documents  discovery  of 
which  is  sought.  It  is  not  sufficient  that  they 
should  refer  to  classes  of  documents,  or  that 
the  applicant  should  state  that  he  has  grounds 
for  belief,  based  upon  a  priori  reasoning,  that 
a  correspondence  must  nave  passed,  or  that 
books  and  documents  must  exist  relating  to  the 
subject-matter.  White  v.  Spafford,  70  L.  J. 
K.B.  658;  [1901]  2  K.B.  241;  84  L.  T.  574 
~C.A. 

Letter  Beferrod  to  in  Sohednled  Letter- 
Production— Doonments  not  Sohednled,  bat  Pro- 
dneed.] — For  the  purpose  of  an  application  for 
production  of  certain  specified  documents  on 
the  ground  that  they  relate  to  matters  in 
question  in  the  action,  if  a  relevant  letter 
scheduled  to  an  affidavit  of  documents  is  pro- 
duced, privilege  not  being  claimed,  and  it 
refers  to  any  other  letter  or  document,  that 
other  letter  or  document  is  at  once  prima  facie 
relevant  to  the  matter  in  question  in  the  action, 
and  the  person  making  the  affidavit  of  docu- 
ments must  make  an  affidavit  respecting  that 
document.  Letters  produced  by  the  party  or 
his  solicitor  as  a  matter  of  courtesy,  although 
not  scheduled  to  the  affidavit  of  documents, 
must,  subject  to  an  explanation  that  they  were 
produced  incautiously  or  inadvertently,  be 
taken  to  relate  to  matters  in  question  in  the 
action,  and  will  be  treated  in  the  same  way 
as  if  they  had  been  scheduled.  On  such  an 
application  questions  of  privilege  will  not  be 
discussed.  Ormerod,  Qrierson  S  Co.  v.  St, 
George's  Ironworks,  95  L.  T.  694— Kekewich,  J. 

Inspection— Sereral  Defendants.]— Where 

one  of  several  defendants  to  an  action  has 
obtained  an  order  for  an  affidavit  of  documents 
by  the  plaintiffs,  which  has  been  complied  with, 
the  Court  has  power,  on  the  application  of 
another  defendant,  to  order  the  production  to 
him  of  the  documents  mentioned  in  the  plain- 
tifif*s  affidavit,  without  the  necessity  of  a  deposit 
and  another  affidavit  of  documents;  but  the 
plaintiffs  will  be  at  liberty  to  withhold  on  oath 
or  seal  up  documents  or  entries  which  do  not 
affect  the  matters  "in  question  between  the 
plaintiffs  and  the  particular  defendant.  Pardy*s 
Mozambique  Syndicate  v.  Alexander,  72  L.  J. 
Ch.  104;  [1903]  1  Ch.  191;  88  L.  T.  11;  51 
W.  R.  295— Kekewich,  J. 

Production  of  Bocnments— Sight  of  Inspecting 
Party  to  Xake  Copies.]— Under  the  usual  order 
for  production  and  inspection  of  documents, 
the  inspecting  party  is  entitled  to  make  copies 
for  himself  in  the  same  way  as  he  was  entitled 
to  do  under  the  old  practice  in  the  Court  of 
Chancery.  His  right  in  this  respect  is  not 
taken  away  or  quaUfied  by  sub-rule  18  of  rule 
27  of  Order  LXV.,  which  relates  to  costs  only. 
Ormerod,  Qrierson  d  Co,  v.  St,  George's  Iron- 
toarks,  74  L.  J.  Ch.  378;  [1905]  1  Ch.  505;  99 
L.  T.  541 ;  53  W.  R.  602— O.A. 
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Libel— Oommraej  to  Beftune— Inipeetion  of 
Xanuieript  of  Libel.]— Where  separate  claims 
for  damages  for  libel  against  a  newspaper  pro- 
prietor and  other  defendants  are  joined  with  a 
joint  claim  against  them  for  the  same  libel 
and  also  with  a  joint  claim  against  them  for 
damages  for  conspiracy  to  defame  and  injure, 
the  proprietor  of  the  newspaper,  even  where  he 
admits  publication  of  an  exact  copy  of  the  libel, 
cannot  refuse  to  produce  the  manuscript  of  the 
libel,  either  on  tne  ground  of  privilege,  or  on 
the  ground  that  its  production  might  tend  to 
incriminate  him,  if  the  Court  comes  to  the  con- 
clusion that  he  does  not  honestly  believe  that 
its  production  will  have  that  effect.  To  entitle 
a  defendant  to  refuse  discovery  on  the  last 
mentioned  ground,  his  affidavit  must  shew  that 
he  believes  the  production  of  the  document  will 
tend  to  incriminate  him.  Kelly  v.  Colhaun, 
[1899J  2  Ir.  R.  199— Q.B.  D. 

Xarino  Intnrance — Ordar  for  Ship's  Papers — 
Pdlioios— Oonspiraoy— Aetioii  by  undorwritors 
agaixut  Assured  for  Sums  Paid  in  Exoess  of 
Amounts  Bne.}— The  relationship  of  underwriter 
and  assured  is  such  that  the  underwriter  is 
entitled  to  the  largest  discovery.  Therefore 
the  ordinary  practice,  by  which  underwriters 
when  sued  on  a  marine  policy  are  entitled  to  an 
'order  for  the  production  upon  oath  of  ship's 
papers,  applies  when  the  underwriters,  alleging 
that  the  assured  have  conspired  to  defraud 
them  by  obtaining  sums  under  the  policy  in 
excess  of  those  due,  sue  the  assured  for  the 
return  of  such  sums.  Boulton  v.  Houlder 
(No.  2),  78  L.  J.  K.B.  498;  [1904]  1  K.B.  784; 
90  L.  T.  621 ;  52  W.  R.  388 ;  9  Com.  Cas.  182  ; 
9  Asp.  M.C.  692 ;  20  T.  L.  R.  828— C.A. 

Policy  of  Xarine  Insurance — Action  on— 
Afftdayit  of  Ship's  Papers — Transit  Oorerod  by 
Policy  partly  by  Land  and  partly  by  Sea.]— 
The  practice  as  to  discovery  of  ship's  papers  in 
actions  against  underwriters  on  policies  of 
marine  insurance  is  not  altered  bv  the  fact  that 
a  part  of  the  transit  covered  by  the  policy  is  by 
land,  or  that  the  policy  contains  a  warehouse  to 
warehouse  clause.  Village  Main  Beef  Gold- 
Miming  Co.  v.  Steams  (5  Com.  Cas.  246)  and 
Henderson  v.  Underwriting  and  Agency  Asso- 
ciation (60  L.  J.  9.B.  406;  [1891]  1  Q.B.  667) 
considered.  Harding  v.  Bxisselly  74  L.  J.  K.B. 
600;  [1906]  2  K.B.  83;  92  L.  T.  631;  10  Com. 
Cas.  184 ;  10  Asp.  M.C.  60;  21  T.  L.  R.  401— 
C.A. 

Cargo-owners  against  Shipowners— Action  by 
—Partial  Insurance  of  Cargo— Doonments  in 
Possession  of  Insurers  —  Subrogation  —  Beal 
Plaintifb— Stay  of  Proceedings.]— Underwriters 
of  a  partially  insured  cargo  are  not  the  real 
plaintiffs  in  an  action  by  the  assured  against 
the  shipowners  for  loss  of  the  cargo,  notwith- 
standing that  they  have  paid  the  amount  of 
the  insurance  and  have  thereupon  become  sub- 
rogated pro  tanto  to  the  rights  of  the  assured ; 
and  therefore  the  defendants  in  such  an  action 
are  not  entitled  to  have  the  action  stayed  as 
against  the  plaintiffs  on  the  record,  as  a  means 
of  compelling  discovery  by  the  underwriters 
of  documents  in  their  possession  in  their  own 
right.  Willis  A  Co.  v.  Baddeley  (61  L.  J.  Q.B. 
769;  [1892]  2  Q.B.  824)  distinguished.  James 
Nelson  d  Sons,  lAm.  v.  Nelson  Line  (No.  1), 
76  L.  J.  K.B.  896;  [1906]  2  K.B.  217;  96  L.  T. 


180;  64  W.  R.  646;  11  Com.  Cas.  228;  10  Asp. 
M.C.  266;  22  T.  L.  R.  630— C.A. 

Marine  Insurance— Order  for  Ship's  Papon — 
Policies— Conspiracy — Action  by  Underwriters 
against  Assured  for  Sums  Paid  in  Ezcom  of 
Amounts  Due.]- The  relationship  of  underwriter 
and  assured  is  such  that  the  underwriter  is 
entitled  to  the  largest  discovery.  Therefore 
the  ordinary  practice,  by  which  xmderwriters 
when  sued  on  a  marine  policy  are  entitled  to  an 
order  for  the  production  upon  oath  of  ship*s 
papers,  applies  when  the  underwriters,  alleging 
that  the  assured  have  conspired  to  defraud 
them  by  obtaining  sums  under  the  policy  in 
excess  of  those  due,  sue  the  assured  for  the 
return  of  such  sums.  Boulton  v.  Houlder 
{No.  2),  73  L.  J.  K.B.  498;  [1904]  1  K.  B.  784; 
90 L.  T.  621;  62  W.  R.  388;  9  Com.  Cas.  182; 
20  T.  L.  R.  828— C.A. 

Xarine  Policy  of  Se-insurance — ^Action  on — 
Ship's  Papers.]  —  Where  an  underwriter  of  a 
policy  of  marine  insurance  re-insures  and  brings 
an  action  against  the  re-insurer  on  the  policy  of 
re-insurance,  the  re-insurer  is  entitled  to  an  order 
for  the  production  upon  oath  of  ship's  papers. 
China  Traders  Insurance  Co.  v.  Boyal  Exchange 
Assurance  Corporation,  67  L.  J.  Q.B.  786 ;  [1898J 
2  Q.B.  187  ;  78  L.  T. 788;  46  W.R.  497 ;  8  Asp. 
M.C.  409— C.A. 

(b)  Privilege. 

Aflldayit  of  Documents. j]— Observations  on  the 
sufficiency  of  the  affidavit  of  documents  claim- 
ing privilege  for  scheduled  bundles  of  docu- 
ments. Milbank  v.  Milbank,  69  L.  J.  Ch.  287 ; 
[1900]  1  Ch.  876;  82  L.  T.  63;  48  W.  R.  339— 
C.A. 

Further  AflldaTit— Sufficiency— Omission 

of  Statement  by  Party  that  Documents  for  which 
Protection  is  Claimed  contain  nothing  Impeach- 
ing his  own  Case.] — In  an  action  to  enforce  the 
right  to  profit  made  upon  an  alleged  joint  pur- 
chase and  re-sale  of  land  and  an  account,  defen- 
dant had  counterolaimed  for  specific  perform- 
ance of  an  alleged  agreement  between  him  and 
the  plaintiff  as  to  certain  properties  purchased 
by  defendant,  and,  as  alleged,  by  the  plaintiff 
and  defendant  jointly,  and  ^yments  to  be  made, 
for  a  sale,  and  the  execution  of  a  proper  con- 
veyance. Defendant  in  an  affidavit  of  docu- 
ments had  sworn  that  he  objected  to  produce 
certain  documents  on  the  ground  that  they 
related  only  to  his  own  case,  and  did  not  tend 
to  prove  or  support  the  plaintiff *s  case : — Held, 
that  the  affidavit,  according  to  the  dicta  in  the 
case  of  Morris  v.  Edwards  (60  L.  J.  Q.B.  292 ; 
16  App.  Cas.  309)  in  the  House  of  Lords,  as 
followed  by  the  Court  of  Appeal  in  Att.-Oen.  v. 
Newcastle-upon-Tyne  Corporation  (68  L.  J.  Q.B. 
1012;  [1899]  2  Q.B.  478)  was  technically  suffi- 
cient, although  not  containing  the  statement 
that  the  documents  for  which  privile^  was 
claimed  contained  nothing  impeaching  his  own 
case.  Johnson  v.  Whitaker,  90  L.  T.  63^— 
Kekewich,  J. 

Defence  of  Title.]— In  an  action  as  to  a  right 
in  property,  documents  which  were  prepared 
for  the  purpose  of  the  defence  to  a  former  action 
ooncemmg  the  same  right,  defended  by  a  pre- 
decessor in  title  of  one  of  the  parties,  and  found 
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in  the  office  of  the  successors  of  the  solicitors  of 
such  predecessor,  are  privileged  from  production. 
Minet  v.  Morgan  (42  L.  J.  Ch.  627 ;  L.  R.  8  Ch. 
361)  followed.  Wheeler  v.  Le  Marchtmt  (60 
L.  J.  Ch.  793;  17  Ch.  D.  675)  explained.  CaU 
craft  V.  attest,  67  L.  J.  Q.B.  605;  [1898]  1  Q.B. 
759 ;  78  L.  T.  283 ;  46  W.  R.  420— C.A. 

Doeoments  Privileged  in  Preyions  Action  be- 
tween Third  Parties.]— In  an  action  claiming 
damages  arising  from  the  acts  of  the  defendants 
in  causing,  during  the  course  of  salvage  opera- 
tions, a  wrecked  vessel  to  become  an  obstruction, 
the  defendants,  under  an  order  for  discovery  of 
documents,  stated  on  affidavit  that  they  had  in 
their  possession  certain  documents,  consisting 
of  confidential  correspondence,  reports,  &c., 
obtained  or  made  by  them  as  agents  for  an 
insurance  company,  in  reference  to  matters 
arising  in  litigation  "then  anticipated  and 
afterwards  instituted"  by  the  owner  of  the 
vessel  against  the  said  insurance  company  for 
the  purpose  of  enabling  the  latter  to  be  advised 
upon,  and  to  defend,  the  claim  made  against 
them,— Heldf  that  the  defendants  were  not 
entitled  to  exemption  from  discovery,  as  the 
documents  would  not  have  been  privileged  in 
the  earlier  action  by  the  shipowner.  Kerry 
County  Council  v.  Liverpool  Salvage  Association, 
[1905]  2  Ir.  R.  38— K.B.  D.    Affirmed  in  C.A. 

Boenmeats  Containing  Xatter  to  Impeaeh  the 
Oaie  of  Party  Oliuming  Protection— Information 
bj  Attomej-Oeneral.]- It  is  not  necessary  in 
order  to  establish  a  claim  of  privilege  against 
inspection  of  documents  in  an  information  by 
the  Attorney-General  claiming  a  declaration  of 
title  to  foreshore  on  behalf  of  the  Crown,  that 
the  affidavit  by  the  defendant  should  state  that 
the  documents  do  not  contain  anything  im- 
peaching the  defendant's  case.  Morris  v. 
EdvHirds  (60  L.  J.  Q.B.  292 ;  16  App.  Cas.  309) 
followed.  Att.'Oen.  v.  Newcastle-upon-Tyne 
Corporation,  68  L.  J.  Q.B.  1012;  [1899]  2  Q.B. 
478 ;  81  L.  T.  311 ;  48  W.  R.  38— C.A. 

The  affidavit  should  state  that  the  documents 
relate  solely  to  the  "  case  "  {not  the  *'  title  ")  of 
•the  defendant,  and  do  not  in  any  way  tend  to 
support  the  "  case  "  of  the  Crown.    lb. 

Beport  by  Befondant'i  Agent.]— In  an  action 
claiming  damages  for  negligence  the  defendants, 
by  their  affidavit  of  discovery,  claimed  privilege 
in  respect  of  a  particular  document.  The  docu- 
ment consisted  of  a  report  drawn  up  by  an 
agent  of  the  defendants,  who,  three  days  after 
the  occurrence  complained  of  in  the  action, 
called  upon  the  plamtifi  and  took  down  his 
evidence  in  writing.  The  document  was  (the 
defendants  alleged)  read  over  on  completion  to 
the  plaintiff,  and  was  admittedly  signed  by  the 
plaintiff  as  a  marksman: — Held,  that  the  de- 
fendants were  not  entitled  to  exemption  from 
discovery  in  respect  of  the  document.  Tobakin 
V.  Dublin  Southern  Tramways  Co.,  [1905]  2  Ir.  R. 
68— K.B.  D.    Affirmed  in  C.A. 

Oommnnioationf  between  Sdlioitor  and  Client— 
Charge  of  Syasion  of  Statute.]— The  privilege  of 
a  solicitor  in  respect  of  confidential  com- 
munications between  him  and  his  client  regard- 
ing the  preparation  of  conveyances  and  other 
instruments  is  not  displaced  by  a  bare  allegation 
that  such  instruments  were  prepared  "  with 
intent  to  evade  *'  the  duties  imposed  by  a  tax- 


ing statute.  There  must  be  a  specific  allegation 
of  fraud  or  illegal  conduct  of  some  kind.  BuUi- 
vant  V.  Att.-Chn.  for  Victoria,  70  L.  J.  K.B. 
646 ;  [1901]  A.C.  196 ;  84  L.  T.  737 ;  60  W.  R.  1 
— H.L.  (E.) 

Bills  of  Costs— Proceedingf  in  Chambers.] 

— Letters  passing  between  a  solicitor  and  his 
client,  written  for  the  purpose  of  obtaining 
information  or  instructions  from  the  client 
necessary  for  the  conduct  of  an  action,  are 
privileged  from  discovery,  although  containing 
mere  statements  of  &bct  as  to  what  has  been 
done  in  chambers.  Ainsworth  v.  Wilding,  69 
L.  J.  Ch.  695;  [1900]  2  Ch.  315;  48  W.  R.  539 
— Stirling,  J. 

Copies  of  or  extracts  from  memoranda  or 
notes  made  by  a  solicitor  of  what  took  place  in 
proceedings  at  chambers  in  the  presence  of  the 
opposite  party  are  not  privileged.    16. 

Commnnioations  between  SoUeitor  and  Client  for 
Purpose  of  Obtaining  Adyioe  —  Contriyanee  of 
nLeg^ality- Xyaiion  of  Statute.]- A  colonial 
administration  and  probate  Act  provided  that 
if  any  person  thereafter  made  any  conveyance 
of  property  with  intent  to  evade  payment  of 
duty  imder  the  Act,  the  property  comprised  in 
any  such  conveyance  should  upon  his  death  be 
deemed  to  form  part  of  his  estate,  and  the  pay- 
ment of  duty  might  be  enforced  accordingly. 
In  proceedings  to  enforce  payment  of  duty 
under  the  Act  in  respect  of  certain  voluntary 
conveyances  made  by  a  testator,  and  raising  the 
issue  whether  the  conveyances  were  made  to  evade 
payment  of  duty  under  the  Act, — Held,  that»con- 
ndential  communications  between  the  testator 
and  his  solicitor  for  the  purpose  of  obtaining 
the  solicitor's  advice  in  reference  to  the  pre- 
paration of  the  conveyances  with  a  view  to 
evade  payment  of  duty  under  the  Act  were  not 
privileged  from  production.  Reg.  y.  Bullivant, 
69  L.  J.  Q.B.  657 ;  [1900]  2  Q.B.  163 ;  82  L.  T. 
493— C.A. 

Bzhibiti— Aooonnts  Prepared  with  a  View  to 
Preyions  Litigation.] — Accounts  of  transactions 
between  the  defendant  in  an  action  and  a  bank, 
prepared  imder  the  direction  of  the  plaintiffs* 
solicitors  for  the  purposes  of  the  action  and  also 
with  a  view  to  future  litigation,  and  produced 
on  the  examination  of  the  defendant  before  an 
examiner,  and  admitted  by  such  defendant  to 
be  correct,  and  made  exhibits  to  the  depositions, 
which  depositions  and  exhibits  were  entered  as 
read  in  an  order  of  compromise  of  the  action, 
are  privileged  from  production  in  a  subsequent 
action  between  the  plaintiffs  and  the  bank,  the 
use  of  the  documents  on  the  occasion  of  the 
order  of  compromise  not  amounting  to  a  waiver 
of  the  privilege.  Qoldstone  v.  WiUiams  Deacon 
d  Co.,  68  L.  J.  Ch.  24 ;  [1899]  1  Ch.  47 ;  79  L.  T. 
373;  47  W.  R.  91— Stirling,  J. 


ktion  before  Examiner  —  Offiee- 
(kfjpj  Bepofitions.] — Office  copies  of  such  depo- 
sitions in  the  possession  of  the  plaintiffs  are  not 
privileged.  The  Palermo  (53  L.  J.  P.  6  ;  9 
P.  D.  6)  distinguished.    16. 


2.  Ikterbooatobies. 

Company  —•  Knowledge  and  Information   of 
Senrants  and  Agent»~Kot  Aeqnirod  in  Conne 
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of  EmployiMnt— Snfleiinej  of  Aniwor.]— The 
answer  to  interrogatories  of  an  officer  or  member 
of  a  corporation  is  the  answer  of  the  corporation 
and  can  be  read  as  an  admission  against  the 
corporation,  and  therefore,  though  he  is  bound 
to  enquire  of  the  directors,  servants,  and  agents 
of  the  corporation  as  to  knowledge  acquired  by 
them  in  the  course  of  their  employment  by  the 
corporation,  he  is  not  bound  to  enquire  as  to 
knowledge  or  information  which  they  may 
possess  accidentally  not  in  the  course  of  their 
employment  by  the  corporation,  even  though 
acquired  in  the  course  of  their  employment  by 
predecessors  in  title  of  the  corporation.  Wels- 
bach  Incandescent  Oaslight  Co.  v.  New  Sun- 
light Incandescent  Co,,  69  L.  J.  Ch.  646 ;  [1900] 
2  Ch.  1 ;  83  L.  T.  68 ;  48  W.  B.  695— C.A. 

Interrogatories,  whether  administered  to  an 
individual  or  a  corporation  bv  its  officer,  are 
intended  to  get  the  answer  of  the  party  through 
the  knowledge  of  those  persons  for  whose  know- 
ledge the  individual  or  corj^ration  is  responsible, 
but  not  as  a  channel  of  information  which,  if 
given,  would  not  be  binding  on  the  individual 
or  cornoration  as  an  admission,  however  useful 
it  might  be  to  the  interrogating  party  in  getting 
up  evidence  to  support  his  case.    lb. 

Qoetment— Titlo—Snperilaoas  Lands.]— In  an 
action  brought  to  establish  title  to  lands  which 
the  plaintiff  claimed  had  become  vested  in  him 
under  section  127  of  the  Lands  Clauses  Act, 
1846,  as  superfluous  lands,  the  defendants  ob- 
jected to  answer  interrogatories  on  the  ground 
that  discovery  might  disclose  facts  in  conse- 
quence of  which  lands  might  become  forfeited : 
— Heldf  that  the  vesting  of  superfluous  lands  in 
the  adjoining  owners  takes  place  by  force  of  a 
conditional  limitation  and  not  of  a  forfeiture, 
and  that,  having  regard  to  the  distinction  be- 
tween a  conditional  limitation  and  a  forfeiture, 
the  defendants  were  not  entitled  to  exemption 
from  discovery.  Miller  v.  Waterford  Harbour 
Commissioners,  [1904]  2  Ir.  R.  421— K.B.  D. 

Sednetion— Aotion  for — Admiioion  of  Carnal 
Knowlodgo— Denial  of  Paternity  of  Child— In- 
torrogatories  at  to  Carnal  Knowledge  of  other 
Persons,  and  their  Hamos  —  Admissibility.] — 
Where,  in  an  action  for  seduction  of  the  plain- 
tifl*s  daughter,  the  defendant,  in  his  defence, 
admitted  carnal  knowledge  of  the  daughter  but 
denied  the  paternity  of  her  child,  the  plaintiff 
was  not  allowed  to  interrogate  the  defendant 
whether  he  alleged  that  carnal  knowledge  had 
been  had  of  the  plaintiff's  daughter  by  any 
other  persons,  and  asking  for  the  names  and 
addresses  of  such  persons.  Hooton  v.  DaWy,  76 
L.  J.  K.B.  652 ;  [1907]  2  K.B.  18 ;  96  L.  T.  637 
—C.A. 

PoUntion  of  Slyer— Prooeoding  to. Bof train- 
Penalty— Criminal  Proceeding.]— An  application 
by  a  sanitary  authority  to  a  County  Court 
Judge  for  an  order  under  section  10  of  the 
Rivers  Pollution  Prevention  Act,  1876,  requiring 
a  person  to  abstain  from  the  commission  of  an 
offence  imder  the  provisions  of  that  Act,  is  not 
a  penal  proceeding,  inasmuch  as  until  the  order 
haJB  been  made  and  has  been  disobeyed  no 
question  of  penalty  can  arise,  and  the  proceed- 
mg  is  therefore  civil  and  not  criminal,  and  one 
in  which  discovery  and  interrogatories  may  be 
^owed.      Derby    Corporation   v.    Derbyshire 


County  Council,  66  L.  J.  Q.B.  701;  [1807] 
A.C.660;  77  L.  T.  107;  46  W.R.48;  62  J.  P. 
4— H.L.  (E.) 

Libel— PriYileiro-IntoiTOgatory  as  to  Infor- 
mation of  Befondant  Indneing  BsUof  of  Tmth  of 
Defamatory  Xattor— Intoirogatory  as  to  Person 
from  whom  Information  Obtained.] — In  an  action 
of  libel  in  respect  of  an  alleged  defamatory 
statement  as  to  the  credit  of  the  plaintiffs  con- 
tained in  a  book  published  by  the  defendants,  a 
trade  protection  society,  the  defendants  pleaded 
that  the  statement  was  privileged  on  the  ground 
that  it  was  published  in  good  ^ith  and  without 
malice,  and  that  the  book  was  issued  only  to 
subscribers,  to  whom  the  pecimiary  strength 
and  general  credit  of  the  persons  whose  names 
appeared  in  the  book  were  matters  of  interest. 
The  plaintiffs  alleged  that  the  defendants  made 
no  enquiries  and  had  no  information  as  to  the 
plaintiffs*  pecuniary  strength  and  general  credit 
when  they  published  the  statement  complained 
of,  and  that  it  was  not  published  in  good  faith 
and  without  malice.  The  plaintiffs  obtained 
leave  to  administer  to  the  defendimts  an  inter- 
rogatory asking  what  enquiries  they  made  as  to 
the  truth  of  the  statement  complained  of,  and 
from  whom  they  obtained  the  information  on 
which  they  relied  in  making  it:— Held,  that 
the  interrogatory  must  be  allowed,  inasmuch  as 
it  was  relevant  to  the  issue  of  malice,  and  would 
enable  the  plaintiffs  to  prove  in  answer  to  the 
plea  of  privilege.  Elliott  v.  Garrett  (71  L.  J. 
K.B.  415;  [1902]  1  K.B.  870)  foUowed.  WhiU 
V.  Credit  Reform  AssodtUion,  74  L.  J.  K.B.  419 ; 
[1906]  1  K.B.  663 ;  92  L.  T.  817 ;  63  W.  R.  369 ; 
21  T.  L.  R.  337— C.A. 

Intoirogatory  as  to  Kamei  of  Persons  to  whom 
Deftmiatoiy  Xattor  Published.]— The  plaintiffs 
suggested  that  the  book  containing  the  state- 
ment complained  of  wai  shewn  or  issued  to 
persons  other  than  subscribers,  and  that  some 
of  the  subscribers  had  no  interest  in  the  state- 
ment, and  obtained  leave  to  administer  an  in- 
terrogatory asking  the  defendants  to  give  the 
names  of  the  persons  to  whom  the  book  had 
been  supplied  or  shewn  by  or  through  the  de- 
fendants or  their  agents : — Held,  that  the  inter- 
rogatory  was  oppressive,  and  ought  to  be  dis- 
allowed. White  V.  Credit  Beform  Association^ 
supra. 

Pair  Comment  —  Information  Indneing  Be- 
lief—Hamos  of  Informants.]— To  an  action  of 
libel  brought  against  the  proprietors  and  pub- 
lishers of  a  periodical  trade  publication  the 
defendants  pleaded  (inter  alia)  that  in  so  far  as 
the  words  complained  of  consisted  of  expres- 
sions of  opinion  they  were  fair  comment,  made 
in  good  faith  and  without  malice,  on  a  matter 
of  public  interest.  The  plaintiffs  exhibited  two 
interrogatories— the  first,  as  to  what  informa- 
tion the  defendants  had  which  induced  them  to 
believe  that  the  expressions  of  opinion  were  true ; 
the  second,  asking  from  whom  they  obtained 
that  information  '.—Held,  that,  for  the  purposes 
of  these  interrogatories,  there  was  no  material 
difference  between  the  issue  raised  by  a  plea  of 
privilege  and  that  raised  by  a  plea  of  it&t  com- 
ment, and  that'the  first  interrogatory  was  there- 
fore admissible.  EUiott  v.  Qarrett  (71  L.  J. 
K.B.  415 ;  [1902]  1  K.B.  870)  applied.  Plymouth 
MutucU  Co-oj^ative  and  industrial  Society  ▼. 
Trades  Publishing  Association,  76  L.  J.  K.B. 
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269 ;  [1906]  1  K.B.  403 ;  94  L.  T.  258 ;  54  W.  R. 
319 ;  22  T.  L.  R.  266— C.A. 

But  heldf  that,  in  the  absence  of  special  cir. 
cumstances,  the  second  interrogatory  was  not 
admissible.  Hope  v.  Brash  (66  L.  J.  Q.B.  653 ; 
[1897]  2  Q.B.  188)  followed.  White  v.  Credit 
Be/arm  Association  (74  L.  J.  K.B.  419 ;  [1905] 
1  K.B.  653)  distinguished.    lb, 

Befenoe  of— Intention  to  Set  up  Express 

Xaliee.] — Where  in  an  action  for  libel  against  a 
newspaper  the  defendants  plead  that  the  words 
complamed  of  are  true  and  that  they  are  fair 
comments,  and  upon  these  pleas  the  plaintiffs 
join  issue,  the  defendants  are  not  entitled  to 
administer  to  the  plaintiffs  an  interrogatory  in 
these  terms :  '*  Do  you  intend  to  set  up  that 
the  defendants  in  publishing  the  words  com- 
plained  of  were  actuated  by  express  malice 
towards  the  plaintiffs  ?  If  yea,  state- generally 
the  facts  and  circumstances  on  which  the 
plaintiffs  rely  as  shewing  actual  malice."  Lever 
V.  Associated  Newspapers,  76  L.  J.  K.B.  1141 ; 
[1907]  2  K.B.  626 ;  97  L.  T.  630 ;  23  T.  L.  R. 
652— C.A. 

Interrogatories  as  to  Previons  State- 
ments Concerning  Plaintiff.] — In  an  action 
for  damages  for  libel  in  respect  of  a  criticism, 
published  in  the  defendants'  paper,  of  an  opera 
composed  by  the  plaintiff,  the  defendants  pleaded 
that  the  words  complained  of  were  fair  and 
bona  fide  criticism  of  and  comment  on  the 
opera,  and  were  published  without  malice. 
The  plaintiff  applied  for  leave  to  deliver  inter- 
rogatories to  the  defendants  asking  them 
whether  they  had  not  previously  published  an 
incorrect  statement  about  the  plaintiff,  what 
information  they  had  which  induced  them  to 
believe  that  statement  was  true,  from  whom 
they  derived  such  information,  whether  it  was 
derived  from  the  same  source  as  the  article 
complained  of,  and  what  steps  they  had  taken 
to  verify  it: — Held,  that  leave  to  deliver  the 
interrogatories  had  been  properly  refused  as 
not  being  relevant  to  the  question  of  malice. 
Cai-yll  V.  Daily  Mail  Publishing  Co.,  90  L.  T. 
307— C.A, 

Interrogatory  as  to  Person  firom  whom  In- 
formation Obtained — Improper  Motive — Inter- 
rogatory Put  with  a  View  of  Taldng  Proceedings 
against  Informant.] — In  an  action  of  libel,  to 
which  the  defendant  pleaded  that  the  defoma- 
tory  statement  was  made  in  the  honest  conduct 
of  his  own  business  and  without  malice,  and 
was  privileged,  the  plaintiff  applied  for  leave  to 
admmister  an  interrogatory,  asking  from  whom 
the  information  was  derived  which  induced  the 
defendant  to  make  the  defamatory  statement. 
The  object  of  the  plaintiff  in  obtaining  the  dis- 
covery was  not  to  rebut  the  plea  of  privilege, 
but  to  enable  him  to  take  proceedings  against 
the  defendant's  informant:  —  Held,  that  the 
interrogatory  was  oppressive,  and  ought  not 
to  be  allowed.  Dictum  of  Collins,  M.R.,  in 
White  d  Co,  V,  Credit  Beform  Assodation  (74 
L.  J.  K.B.  422;  [1905]  1  K.B.  658),  followed. 
Edmondson  v.  Birch  d  Co.,  74  L.  J.  K.B.  777 ; 
[1905]  2  K.B.  623 ;  93  L.  T.  462 ;  64  W.  R.  52 ; 
21  T.  L.  R.  667— CJl. 

Slander— Action  for— Qnestions  as  to  Words 


Spoken  and  Persons  to  Whom  Spoken.}— In  an 

action  for  slander  the  plaintiff  admmistered 
interrogatories  to  the  defendant,  asking — ^first, 
whether  on  a  certain  day  he  spoke  the  words 
complained  of  as  constituting  the  slander,  or 
**  words  to  that  effect" ;  and  secondly,  whether 
the  said  words  were  spoken  in  the  presence 
of  two  persons  named,  and  other  persons,  **  or 
any  and  which  of  them  " : — Held,  that  the  de- 
fendant must  answer  the  interrogatories,  the 
second  being  taken  as  in  substance  a  question 
whether  he  spoke  the  words  in  the  presence 
of  the  people  named,  or  what  others  that  he 
knew  of.  Dalgleish  v.  Lowther,  68  L.  J.  Q.B. 
966 ;  [1899]  2  Q.B.  690;  81  L.  T.  161 ;  48  W.  R. 
37— C.A. 

Oljcction  to  Answer — Form  of.] — ^A  person  in- 
terrogated cannot  refuse  to  answer  altogether 
because  he  objects  to  some  one  question  in  the 
interrogatories,  but  he  must  take  each  question 
by  itself,  and  if  he  objects  to  answer  he  must 
say  why.    lb. 

Privilege  —  Issue  Baised  on  Pleadings  — 
Question  as  to  Information  of  Defendant  In- 
daoing  BeUef  of  Tmth  of  Words  Spoken— 
(Question  as  to  Steps  Taken  to  Asoortain  Troth.] 
— In  an  action  by  the  plaintiff,  a  member  of  a 
Metropolitan  borough  council,  against  another 
member  for  an  alleged  slander,  by  which  the 
defendant  accused  the  plaintiff  of  having  re- 
ceived a  bribe  in  connection  with  a  matter  which 
had  been  before  the  council  for  decision,  the  de- 
fendant pleaded  privilege.  The  plaintiff  sought 
to  administer  an  interrogatory  to  the  defendant 
asking  what  information  he  had  to  induce  him 
to  beUeve  that  the  words  spoken  by  him  were 
true,  or  what  steps  he  had  taken  before  speak- 
ing them  to  ascertain  whether  they  were  true 
or  not  :—Held,  that  the  interrogatory  ought  to 
be  allowed,  inasmuch  as  it  was  relevant  to  an 
issue  raised  on  the  pleadings,  and  would  enable 
the  plaintiff  to  prove  an  answer  to  the  plea  of 
privilege,  and  shew  that  the  words  were  spoken 
maliciously.  Elliott  v.  Oarrett,  71  L.  J.  K.B. 
415 ;  [1902]  1  K.B.  870 ;  86  L.  T.  441 ;  60  W.  R. 
604— C.A. 

Tendency  to  Incriminate— Belevanoy.]— It  is 
no  objection  to  an  interrogatory  and  no  ground 
for  taking  it  off  the  file,  if  relevant,  that  the 
answer  might  tend  to  incriminate  the  person  to 
whom  it  is  exhibited.  The  objection  must  be 
taken  on  oath.  National  Association  of  Opera- 
tive Plasterers  v.  Smitlwis,  75  L.  J.  K.B.  861 ; 
[1906]  A.C.  434 ;  95  L.  T.  71 ;  22  T.  L.  R.  678 
— H.L.  (E.) 


3.  Other  Matters. 
Elocution,  in  aid  of.] — See  Execution. 
Patent,  Infringement  of.] — See  Pateitt. 
Secret  Becipe,  of.]— See  Trade. 
Ship's  Papon.]— iSee  Insurance  (Marine). 
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DISORDERLY  HOUSE. 

Katie  and  Banoing  Lieenoe  to  Ba,tki.'i—See 
62  &  63  Vict.  c.  29 ;  and  Local  Govsbnment, 
ool.  1859. 

Xntio— Boom  **  kept  or  used  for  pnblio  sing- 
ing, music,  or  otlier  pnUie  entertainment  of  the 
like  kind''  — Hotel  Landlord  Permitting  Cos. 
tomers  to  Sing  and  Play  on  Pianoforte  in  Pnblio 
Boom.] — The  landlord  of  a  hotel  by  merely 
permitting  his  oustomers  on  many  occasions  to 
sing  in  one  of  the  public  rooms  of  the  hotel, 
and  to  use  the  pianoforte  which  he  has  there, 
does  not  thereby  keep  or  use  such  room  **for 
public  singing,  music,  or  other  public  entertain- 
ment of  the  like  kind,"  within  the  meaning  of 
section  51  of  the. Public  Health  Act,  1890,  so  as 
to  require  a  music  licence.  Brearley  v.  Morley^ 
68  L.  J.  Q.B.  722  ;  [1899]  2  Q.B.  121 ;  80  L.  T. 
801 ;  47  W.  R.  674  ;  63  J.  P.  582  ;  19  Cox  C.C. 
371— D. 


DISTRESS. 

Leaving  PoMouion  of  Premises — Charge  finr 
Xan  in  Poeseision— Oosti .]— In  the  absence  of 
any  agreement  to  the  contrary,  a  collector  of 
taxes  who  distrains  upon  the  goods  of  a  tax- 
payer for  unpaid  income  tax  not  exceeding  20Z. 
18  not  entitled  under  the  Distress  (Costs)  Act, 
1817,  and  the  schedule  thereto,  which  were  ex- 
tended to  distresses  for  unpaid  income  tax  by 
the  Distress  (Costs)  Act,  1827,  to  levy  upon  the 
taxpayer  in  addition  to  the  tax  due  the  sum  of 
25.  6(2.  per  day  for  a  man  in  possession  when  in 
fact  the  man  has  not  been  really,  but  at  the 
most  only  constructively,  in  possession  of  the 
goods  distrained.  Lumsden  v.  Burnett^  STL.  J. 
Q.B.  661;  [1898]  2  Q.B.  177;  78  L.  T.  778;  46 
W.  R.  664— C.A. 

Ineome  Tax— Ken-payment  by  Former  Ooon- 
pier— Owner  not  in  Possofiion.]— On  April  22, 
1897,  a  lease  was  granted  to  the  plaintiff  of 
premises,  beginning  December  26,  1896,  for 
sixty  years  at  661,  a  year  rent.  The  rent  was 
to  be  paid  quarterly,  the  first  payment  being 
payable  on  September  29,  1897.  He  did  not 
take  possession  until  April,  1897,  and  for  several 
years  before  he  entered  the  premises  had  been 
unoccupied.  An  assessment  for  income  tax  of 
9/.  Ss.  id.  was  made  for  the  year  April  1896  to 
April  1897.  In  August  and  again  in  September 
1897  demands  were  made  for  payment,  and  as 
the  defendant  refused  to  pay,  on  November  17 
a  distraint  was  put  in.  The  present  action  was 
then  commenced  against  the  defendant,  a  duly 
appointed  collector  for  the  purpose  of  the 
Income  Tax  Acts,  for  wrongful  distress : — HeJdy 
that  this  was  a  lawful  entry,  and  that  no  action 
would  lie,  as  it  was  covered  by  the  Income  Tax 
Act,  1892,  s.  70.  Beading  v.  Chew,  78  L.  T.  681 
-Bruce,  J. 

Pound  Broaoh— Treble  Damages.]— An  action 
for  treble  damages  for  pound  breach  or  rescous 
of  goods  distrained  for  rent,  imder  section  4 
of  2  Win.  &  M.  c.  5,  is  maintainable  by  the 
landlord  without  proof  of  any  special  damage 
suffered  by  him.  Kemp  v.  Christmas,  79  L.  T. 
2.33— C.A. 

Bankruptey,  in.]— /$««  col.  184. 


Company,  in  Winding-np  of.]— See  Company, 
ool.  467.  See  also  Landlord  and  Tenant,  ool. 
1192,  and  Poor  Law. 


DISTRIBUTION.  STATUTE 
OP. 

See  Executor. 


DISTRICT  REGISTRY. 

Setting  Aside  Jodgment.]— See  Practice. 
Taxation  of  Oosti.]— See  Costs. 


DISTRINGAS. 

See  Execution. 


DIVIDENDS. 

See  Company  ;  Gas  Company. 

divorce. 

See  Husband  and  Wife. 


dock. 

See  Shipping. 


donatio  mortis  causa. 

See  Will. 


DOG. 

Liability  of  Owner  for.]— See  Animals,  col.  6. 
Carriage  of.]— See  Railway. 

DOWER. 

See  Husband  and  Wipe. 


DRAIN. 

See  Local  Government  ;  Metropolis. 


duress. 

See  Contract. 


easement. 

1.  PreseripiMn,  717. 

2.  Foreshore,  111, 

3.  Light,  718. 

4.  Support,  726. 

5.  Watercourse,  1Q8, 

6.  Way,lSl, 

7.  Other  Kinds  of  Easements,  740. 
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1.  Prbscbiftion. 

A^joyment  for  Twenty  Tean  —  Content  or 
Agreement  in  Writing — "Ezpresilj  given  or 
made  for  tliat  mupoee.''— B.  M.,  the  owner  in  fee 
of  a  house  and  the  adjoining  land,  in  1816  con- 
veyed the  house  in  fee-simple  to  J.A.,  the  prede- 
cessor of  the  plaintiff.  At  the  same  time  a  stone 
was  huilt  into  the  wall  of  the  house,  upon  which 
was  inscribed:  "1816.  This  stone  is  placed 
by  J.  A.  to  perpetuate  B.  M.*8  right  to  build 
within  nine  inches  of  this  and  any  other  build- 
ing.*' The  access  of  light  to  the  windows  Of 
the  house  over  the  adjoining  land  was  continu- 
ously enjoyed  from  1816  to  1901,  when  the 
defendant  erected  a  building  on  the  adjoining 
land  which  obstructed  that  access  of  light: — 
Heldf  that  the  inscription  could  not  be  construed 
as  a  consent  or  agreement  *'  expressly  made  or 
given  for  the  purpose  "  of  the  enjoyment  of  light 
within  the  meaning  of  section  3  of  the  Pre- 
scription Act,  1882 ;  and  that  the  plaintiff  had 
an  absolute  right  to  the  access  of  light.  Etiscoe 
V.  QraunseU,  89  L.  T.  426— C.A. 

See  also  Hyman  v.  Van  den  Bergh,  76  L.  J. 
Ch.  654 ;  [1907]  2  Ch.  516 ;  97  L.  T.  297— Parker, 
J. ;  and  Light,  infra. 

Parol  Lieenee—**  Claiming  righf — Vnintor- 
rapted  E^joyment  for  Forty  Tean.]— It  is  not 
necessary  that  *'  any  person  claiming  right " 
to  an  easement  under  section  2  of  the  Prescrip- 
tion Act,  1832,  should,  during  the  whole  period 
of  the  twenty  or  forty  years,  have  claimed  to  be 
legally  entitled  against  the  owner  of  the  servient 
tenement.  Actual  uninterrupted  enjoyment  for 
the  prescribed  period  without  any  title  or  justi- 
fication is  enough.  Gardner  v.  Hodgson's  King- 
ston  Brewery  Co.,  69  L.  J.  Ch.  368;  [1900] 
1  Ch.  592  ;  82  L.  T.  455  ;  48  W.R.  469;  64  J.P. 
344— Cozens-Hardy,  J. 

A  parol  licence,  whether  gratuitous  or  for  a 
consideration,  given  before  the  commencement 
of  the  period,  would  suffice  to  defeat  such  an 
enjoyment  in  respect  of  a  twenty  years'  title, 
but  is  insufficient  to  defeat  an  umnterrupted 
enjoyment  for  forty  years,  which  is  absolute 
and  conclusive  evidence  of  title,  in  the  absence 
of  any  written  consent  or  agreement.    lb. 


2.  FOBBSHOBE. 

Sight  of  Inhabitants  to  Plaeo  Chain  on 
Foreshore  and  Let  them  to  Hire— Pros oription 
—Easement  in  OroM.]— In  1904  a  portion  of 
the  foreshore  at  B.  was  leased  to  the  Corpora* 
tion  of  B.  by  the  Board  of  Trade  on  behalf  of 
the  Crown,  under  the  provisions  of  a  local  Act. 
Inhabitants  of  B.,  to  the  number  of  seven  at  a 
time,  had  for  many  years  been  in  the  habit  of 
placing  chairs  and  seats,  each  of  the  seven  on 
a  separate  strip,  on  the  part  of  the  foreshore 
BO  leased  and  letting  them  to  hire;  and  after 
the  lease  was  granted  the  seven  inhabitants 
who  at  the  time  were  placing  the  chairs  and 
seats  continued  to  do  so  despite  the  requests 
of  the  corporation  that  they  would  discontinue 
the  practice.  The  corporation  brought  an 
action  against  them  for  an  injunction  to  re- 
strain them  from  placing  the  chairs  and  seats 
on  t»he  foreshore   and   letliing  thence  tfi  hire. 


The  defendants  pleaded  prescriptive  rights 
with  regard  to  the  strips  of  foreshore  on  which 
they  had  respectively  been  in  the  habit  of 
placing  the  chairs  and  seats,  and  alternatively 
a  custom  for  the  inhabitants  of  B.  to  place  and 
let  the  chairs  and  seats : — Held,  that  there  was 
no  evidence  of  the  custom  alleged  ;  that  the 
prescriptive  rights  claimed  being  in  gross 
could  not  be  maintained,  and  were,  moreover, 
unsupported  by  the  evidence  ;  and  that  the 
injimction  must  therefore  be  granted.  RamS' 
gate  Corporation  v.  Debling,  4  L.  G.  B.  495 ; 
70  J.  P.  132 ;  22  T.  L.  B.  869— Buckley,  J. 


3.  Light. 

Grant — Implied  —  Plan  Shewing  Building- 
Line — G(enoral  Words.] — A  grantee  of  a  new 
house  is  not  entitled  to  all  the  light  actually 
falling  on  the  windows  of  the  house,  where 
that  would  be  inconsistent  with  the  intention 
to  be  implied  from  the  circumstances  existing 
at  the  time  of  the  grant  and  known  to  the 
grantee — as,  for  instance,  where  such  circum- 
stances shew  an  intention  on  the  part  of  the 
grantor  to  erect  buildings  on  the  adjoining  land 
which  would  interfere  with  the  right  to  light 
claimed.  Godwin  v.  Schweppes,  Lim.,  71  L.  J. 
Ch.  438 ;  [1902]  1  Ch.  926 ;  86  L.  T.  377 ;  50 
W.  B.  409— Joyce,  J. 

The  expression  •*  lights  enjoyed  "  in  the  Con- 
veyancing Act,  1881,  s.  6,  sub-s.  2,  is  confined 
to  the  light  enjoyed  under  such  circumstances 
as  would  reasonably  and  properly  lead  to  an 
expectation  that  the  enjoyment  of  that  light 
would  be  continued.    lb. 

Derogation— Lease— Boilding   Land.] — 

In  the  absence  of  special  facts  the  doctrine  that 
a  grantor  cannot  derogate  from  his  own  grant 
must  be  applied  without  limit  or  restriction  to 
a  claim  for  access  of  light  by  the  lessee  of  a 
house  from  the  owner  of  building  land,  as 
against  a  subsequent  grantee  of  adjoining  land 
from  the  same  owner.  Pollard  v.  Gare,  70  L.  J. 
Ch.  404  ;  [1901]  1  Ch.  834;  84  L.  T.  352;  65 
J.  P.  264— Kekewich,  J. 

Where  such  a  lease  contains  no  express  grant 
of  lights,  the  general  words  of  section  6  of  the 
Conveyancing  Act,  1881,  will  be  read  into  it. 
Bro(ymfield  v.  WiUiams  (66  L.  J.  Ch.  305 ;  [1897] 
1  Ch.  602)  applied  and  followed.    lb. 

Express  or  Implied— Derogation— Boild- 
ing Agreement— Lease— Ii^jnry  to  Light.]  — 
Under  an  agreement  the  defendant  had  a  right 
to  enter  upon  certain  plots  of  land  for  the  sole 
purpose  of  building  houses  thereon  according 
to  plans  to  be  approved  by  the  lessors,  the 
lessors  agreeing  to  demise  the  houses  to  the 
defendant  or  his  nominees  when  completed  to 
a  certain  point ;  and  the  agreement  provided 
that  nothing  therein  contained  was  to  operate 
as  an  actual  demise  of  the  land  to  the  defen- 
dant. The  defendant  built  a  house  on  one 
plot,  and  obtained  a  lease  of  it,  under  which 
the  lessors  retained  power  to  erect  any  build- 
ings whatsoever  on  the  adjoining  plot  whether 
such  buildings  affected  the  light  enjoyed  by 
the  lessee  or  not.  The  lease  of  this  house  was 
transferred  to  the  plaintiffs.  The  defendant 
built  another  hoiv^e  on  the  adjoining  plot,  which 
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wa8  leased  to  a  nominee  of  his.  It  interfered 
with  the  access  of  light  to  some  of  the  plain- 
tiffs' windows  :— HcW,  that  the  plaintiffs  were 
not  entitled  to  an  injunction  or  damages  in 
respect  of  the  interference  with  the  light,  as 
the  defendant  was  not  in  a  position  to  make  a 
grant  of  a  right  to  light  over  the  adjacent  land, 
and  in  those  circumstances  no  such  grant  could 
be  implied.  Quicke  v.  Chapman,  72  L.  J.  Ch. 
373 ;  [1903]  1  Ch.  659;  88  L.  T.  610  ;  61  W.  R. 
462— C.A. 

Per  KoMEB,  L.J. — In  order  to  see  whether  a 
grant  of  light  over  adjacent  land  ought  to  be 
implied,  two  things  have  to  be  enquired  into — 
first,  the  title  of  the  alleged  grantor  to  see 
whether  his  interest  in  the  land  would  support 
a  grant  of  light  by  him  ;  and  secondly,  the 
surrounding  circumstances  affecting  the  two 
pieces  of  land  known  to  both  parties.    lb. 

Implied  Warranty  —  Eaiement  —  Light — 
Hewly  Xreoted  Buildings.]— Upon  the  sale  of 
land  with  newly  erected  buildings  having 
windows  overlooking  an  open  space,  there  is  no 
implied  warranty  that  the  vendor  has  not  been 
a  party  to  anything  whereby  the  easement  of 
light  over  the  open  space  cannot  be  acquired 
upon  the  effluxion  of  the  statutory  period  from 
the  time  when  the  houses  were  first  erected. 
Oreenhdlgh  v.  Brindley,  70  L.  J.  Ch.  740; 
[1901]  2  Ch.  324  ;  84  L.  T.  763  ;  49  W.  R.  697— 
Farwell,  J. 

Easement  of  Heeessity— OonTeyanee  by  Owner 
of  Two  Tenements— Ho  Express  Beservation.]— 
The  owner  of  two  houses  conveyed  one  to  a 
purchaser  without  reserving  any  right  of  light 
m  respect  of  two  windows  in  the  house  which 
he  retained.  The  conveyance  contained  a 
covenant  by  the  purchaser  to  permit  the  vendor 
to  enter  on  the  premises  sold  for  the  purpose  of 
pointing  or  repairing  his  buildings.  The  win- 
dows in  question  overlooked  the  premises  of 
the  vendor ;  one  lighted  a  pantry  on  the  ground 
floor,  and  the  other  a  landing  on  the  first  floor, 
and  there  was  no  means  of  lighting  either  by 
any  light  from  outside.  The  plaintiff,  who 
claimed  through  the  purchaser,  blocked  up  the 
windows  by  a  wall  -.—Held,  that,  although  the 
light  to  these  windows  might  be  necessary  to 
the  reasonable  enjo3rment  of  the  vendor's  pro- 
perty, that  was  not  enough,  according  to  the 
distinction  drawn  in  the  case  of  Union  Lighter- 
age Co.  V.  London  Graving  Dock  Co.  (71  L.  J. 
Oh.  791  ;  [1902]  2  Ch.  567),  to  create  an 
**  easement  of  necessity,"  and  the  plaintiff  was 
therefore  entitled  to  build  so  as  to  obstruct  the 
light  to  these  two  windows,  but  not  so  as  to 
prevent  the  enjoyment  by  the  vendor  of  the 
benefit  of  the  covenant  as  to  pointing  and 
repairing.  Ray  v,  Rateldine,  73  L.  J.  Ch.  537  ; 
[1904]  2  Ch.  17 ;  90  L.  T.  703-Kekewich,  J. 

Prescription— Extant  of  light.]— The  Pre- 
scription Act,  1832,  has  not  altered  the  previous 
law  with  respect  to  ancient  lights.  Colh  v. 
Jlome  and  Colonial  Stores,  73  L,  J.  Ch,  484; 
[J904]  AUC.  179 ;  90  L.  T.  687;  63  W.  R.  30;  20 
T.  L,  B.  475— H.L.  (B.) 

The  owner  or  occupier  of  a  dominant  tene- 
ment is  entitled  to  the  uninterrupted  access 
through  his  ancient  windows  of  such  an  amount 


of  light  as  is  required  for  the  ordinary  purpoees 
of  inhabitancy  or  businees  according  to  tlie 
ordinary  notions  of  mankind,  without  regard  to 
the  particular  purpose  for  which  he  has  used 
the  light.    lb. 

An  obstruction  which  wiU  justify  the  inter- 
ference of  the  Court  must  be  of  such  a  character 
as  will  constitute  a  nuisance.    lb. 

The  rule  of  forty-five  degrees  is  not  a  rule  of 
law,  but  may  properly  be  used  as  prima  facie 
evidence.    16. 

By  Lord  Macnaqhten. — The  period  of 
twenty  years'  enjoyment  specified  in  the  Pre- 
scription Act  does  not  create  an  absolute  and 
indefeasible  right  immediatelv  on  the  expira- 
tion of  the  period.  The  period  is  not  a  period 
in  gross,  but  a  period  next  before  some  suit  or 
action  wherein  the  claim  or  matter  to  which 
such  period  may  relate  has  been  brought  into 
question.    16. 

Xandatory  Injunction.]  —  By  Lord  Mac- 
NAGHTBN  and  Lord  Limdley. — A  mandatory 
injunction  for  the  removal  of  a  building  ob- 
structing ancient  lights  should  not  be  granted 
in  an  ordinary  case  where  damages  would  be  an 
adequate  remedy.  Warren  v.  Brotvn  (71  L.  J. 
K.B.  12 ;  [1902]  1  K.B.  15)  overruled.    lb. 

Enjoyment  for  Twenty  Tears  —  Consent  or 
Agreement  in  Writing—*'  Expressly  given  or 
made  for  tliat  porpose."] — R.  M.,  the  owner  in 
fee  of  a  house  and  the  adjoining  land,  in  1816 
conveyed  the  house  in  fee-simple  to  J.  A.,  the 
predecessor  of  the  plaintiff.  At  the  same  time 
a  stone  was  built  mto  the  wall  of  the  house, 
upon  which  was  inscribed :  "  1816.  This  stone 
is  placed  by  J.  A.  to  perpetuate  B.  M.'s  right  to 
build  within  nine  inches  of  this  and  any  other 
building."  The  access  of  light  to  the  windows 
of  the  house  over  the  adjoining  land  was  con- 
tinuously enjoyed  from  1816  to  1901,  when  the 
defendant  erected  a  building  on  the  adjoining 
land  which  obstructed  that  access  of  light: 
—  Held,  that  the  inscription  could  not  be  con- 
strued as  a  consent  or  agreement  *'  expressly 
made  or  given  for  the  purpose "  of  the  enjoy- 
ment of  light  within  the  meaning  of  section  3 
of  the  Prescription  Act,  1832,  and  that  the 
plaintiff  had  an  absolute  right  to  the  access 
of  light.  Rtisooe  v.  Qrounsell,  89  L.  T.  426 ;  20 
T.  L.  R.  5~C.A. 

Period  of  Bojoyment  bj  AgTeoment--Com- 

pntation  of  Twenty  Tears— Agreement  Bignod  by 
Tenant  of  Dominant  Tenement.]— However  long 
the  period  of  actual  enjoyment  of  the  access  and 
use  of  light,  no  absolute  or  indefeasible  right  to 
to  it  can  be  acquired  under  the  Prescription  Act, 
1832,  till  the  right  is  brought  in  question  in 
some  action  or  suit ;  and  until  it  is  so  brought 
in  question  the  right,  if  anv,  is  inchoate  only. 
In  order  to  establish  it  when  brought  in  question, 
the  enjoyment  relied  on  must  be  enjoyment  for 
the  twenty  years  next  preceding  some  such 
action  or  suit ;  and  the  principle  of  Simper  v. 
Foley  (2  J.  &  H.  555)  and  Ladyman  v.  Grave 
(L.  R.  6  Ch.  763)  ought  not  to  be  extended  so 
as  to  exclude  in  the  computation  of  those 
twenty  years  a  period  during  which  the  enjoy- 
ment of  the  light  has  been  by  some  pons^t  or 
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agreement  expressly  given  or  made  for  that 
purpose  by  deed  or  writing.  Hyman  v.  Van  den 
Bergh,  76  L.  J.  Cii,  654 ;  [1907J  2  Ch.  616 ;  97 
L.  T.  297— Parker,  J. 

An  agreement  entered  into  bona  fide  for  the 
purpose  of  securing  the  access  and  use  of  light 
to  windows,  and  to  which  such  access  and  use 
is  actually  due,  is  a  sufficient  agreement  in 
writing  vrithin  section  8  of  the  Prescription  Act, 
1832,  if  signed  by  the  tenant  in  possession  of 
the  dominant  tenement.    16. 

—  Domiiiaiit  and  Servient  Tenements  ondar 
Oommon  Landlord.] — Where  there  are  two  ad- 
joining tenements  held  by  different  leases  under 
a  common  landlord,  one  of  which  for  the 
prescriptive  period  has  enjoyed  access  of  light 
over  the  other,  such  tenement  acquires  an 
indefeasible  right  to  such  access,  both  against 
the  other  lessee  and  the  landlord  and  his  suc- 
cessors in  title.  Fretoen  v.  Phillips  (30  L.  J. 
G.P.  356;  11  G.  B.  (n.s.)  449),  which  estabUshes 
this  proposition,  has  been  too  long  recognised  to 
be  disturbed.  Morgan  v.  Fear^  76  L.  J.  Oh. 
660;  [1907]  A.C.  425— H.L.  (E.) 

Aeaoisition— Biitnrbanee.] — A  right  to 

light  may  oe  acquired  by  enjoyment  for  the 
statutory  ^riod  against  a  statutory  company  or 
other  servient  owner  incapable  of  granting  it. 
Tapling  v.  Janes  (34  L.  J.  G.P.  342 ;  11  H.L.  G. 
290]  applied.  Jordeson  v.  Sutton,  Southcoates, 
and  Drypool  Qas  Co,,  67  L.  J.  Gh.  666 ;  [1898] 
2  Ch.  614;  79  L.  T.  478;  47  W.  R.  222;  63 
J.  P.  137— North,  J.  Affirmed,  68  L.  J.  Gh.  457 ; 
[1899]  2  Gh.  217 ;  80  L.  T.  815 ;  63  J.  P,  692— G.A. 

A  right  to  any  other  easement  may  be  ac- 
quired against  such  company  or  owner  by  an 
enjoyment  of  not  less  than  the  statutory  period 
commencing  prior  to  their  ownership,  such  en- 
joyment implying  a  grant  not  later  than  its 
commencement.    lb. 

The  disturbance  of  an  easement  is  a  tort  for 
which  the  disturber,  whether  principal  or  agent, 
is  liable  to  the  dominant  owner.    lb. 

Obstmotion— Vniianoe— Test  of  Vnisanee— 
Ii^nnction— Dama^.]— The  decision  of  the 
House  op  Lords  m  Colls  v.  Home  and  Colonial 
Stores  (73  L.  J.  Gh.  484 ;  [1904]  A.G.  179)  has 
left  the  obstruction  of  ancient  lights  still,  as  it 
always  hsis  been,  a  question  of  nuisance  or  no 
nuisance,  but  has  readjusted  the  law  in  respect 
to  the  test  of  nuisance ;  and  the  test  now  is, 
not  how  much  light  has  been  taken,  and  is  that 
enough  materially  to  lessen  the  enjoyment  and 
use  of  the  house  that  its  owner  previously  had  ? 
—but,  how  much  light  is  left,  and  is  that 
enough  for  the  comfortable  use  and  enjoyment 
of  the  house  according  to  the  ordinary  require- 
ments of  mankind  ?  Higgins  v.  Belts,  74  L.  J 
Ch.  621;  [1905]  ?  Gh.  210;  92  L.  T.  850;  63 
W.  R.  649 ;  21  T.  L.  R.  652— Farwell,  J. 

There  is  nothing  in  Colls  v.  Home  and 
Colonial  Stores  (supra)  that  overrules  the 
decision  in  Shelfer  v.  City  of  London  Electric 
TAghting  Co.  (64  L.  J.  Ch.  216 ;  [1895]  1  Gh. 
287).    lb. 

'•Building"— OreenhoDse.]— A   greenhouse  is 


a  "  building  "  within  the  meaning  of  section  3 
of  the  Prescription  Act,  1832,  and  a  mandatory 
injunction  will  be  granted  to  restrain  the  in- 
terference with  the  access  of  light  thereto. 
Clifford  V.  Holt,  68  L.  J.  Gh.  832 ;  [1899]  1  Gh. 
698 :  80  L.  T.  48 ;  63  J.  P.  22— Kekewich,  J. 

Aneient  Lights— OonittrYatory— Sloping  Sky- 
light—'*  Window "— "  Coniont  or  agreement."]— 
In  1873  an  agreement  was  made  by  the  plain- 
tiff's predecessor,  who  owned  a  conservatory 
with  a  sloping  glazed  top  and  glazed  vertical 
side,  to  pay  to  the  defendant  the  sum  of  one 
shilling  per  year,  as  an  acknowledgment  for 
allowing  the  windows  of  the  conservatory  to 
open  on  to  and  overlook  the  defendant's  pro- 
perty. Portions  of  the  glazed  vertical  side  of 
the  conservatory  were  movable  and  opened 
outwards  so  as  to  overhang  the  defendant's 
property.  The  requisite  payment  was  made 
down  to  1888,  when  the  vertical  side  was 
bricked  up,  leaving  the  sloping  glazed  top  in 
the  same  position  as  a  window  or  skylight  to  a 
corridor  in  the  plaintiff's  house.  In  an  action 
by  the  plaintiff  to  restrain  an  alleged  obstruc- 
tion  to  the  skylight  as  an  ancient  Ught, — Held, 
that  the  sloping  glazed  top  of  the  conservatory 
was  a  window  overlooking  the  defendant's 
property  within  the  meaning  of  the  agreement, 
so  that  the  access  of  light  thereto  had  been 
enjoyed  by  a  "  consent  or  agreement "  in  writing 
within  section  3  of  the  Pr<Bscription  Act,  1832, 
which  prevented  the  present  skylight  from 
being  an  ancient  light.  Boston  v.  Isted, 
72  L.  J.  Gh.  189;  [1903]  1  Gh.  406 ;  87  L.  T. 
705  ;  51  W.  R.  245— G.A. 

Alteration  of  Building  before  Bight  Ae- 
quired— Sloping  Skylight  Snbstitnted  for  Vertioal 
Window— Advancement  of  Plane  of  Window- 
Hew  Window  Admitting  tame  Columns  of  Light 
— Acquisition  of  Bight.]— For  the  acquisition  of 
a  right  to  light  it  is  not  necessary  that  the 
apertures  through  which  the  light  has  entered 
the  dominant  tenement  should  remain  the  same 
thoughout  the  statutory  period  of  twenty  years. 
It  is  sufficient  if,  notwithstanding  alterations  to 
the  building,  including  alterations  to  the  plane 
and  size  of  the  windows,  a  substantial  part  of 
the  columns  of  light  enjoyed  through  the  original 
windows  has  continued  to  be  enjoyed  through 
new  apertures  in  the  dominant  tenement  and  to 
reach  the  position  where  the  original  windows 
stood.  The  right  to  light  so  acquired  is  limited  to 
a  right  to  such  part  of  the  columns  of  light  as 
has  been  continuously  enjoyed  throughout  the 
period  of  twenty  years.  Only  such  idterations 
to  a  building  as  would'  involve  the  loss  of  an 
existing  right  to  light  would,  if  made  during 
the  currency  of  the  statutory  period,  prevent 
time  running  for  the  acquisition  of  a  right  to 
light.  Andrews  v.  WaiU,  76  L.  J.  Gh.  676; 
[1907]  2  Gh.  500;  97  L.  T.  428— Neville,  J. 

Scott  V.  Pape  (55  L.  J.  Ch.  426 ;  31  Ch.  D.  554) 
followed.  The  main  decision  in  Scott  v.  Pape 
as  to  the  effect  of  alterations  to  windows  bias 
not  been  affected  by  the  decision  in  Colls  v. 
Home  and  Colonial  Stores  (73  L.  J.  Gh.  484 ; 
[1904]  A.G.  179).    16. 

Extent  of  Bight  Gained  bj  ITier.  ]— There  is  no 
standard  of  the  light  ordinarily  required  by  a 
house  for  the  purposes  of  habitation  or  business, 


Digitized  by  LjOOQIC 


723 


EASEMENT. 


724 


and  if  there  is  an  obstruction  to  the  light  of  a 
house  wliich  causes  substantial  diminution  of  the 
light  such  as  to  cause  substantial  damage  to  the 
owner  or  tenant,  that  is  an  interference  which 
entitles  the  persons  injured  to  relief,  although 
after  the  obstruction  the  house  may  be  no 
worse  lighted  than  the  majority  of  the  houses  in 
the  neighbourhood,  or  may  have  what  is,  in  the 
opinion  of  the  Judge,  abundant  light  for  all 
ordinary  purposes  of  inhabitancy  or  business. 
Statement  of  the  law  by  Mbllish,  L.  J.,  in  Kelk 
y.  Pearson  (L.  B.  6  Gh.  809,  814)  approved  and 
applied.  The  views  to  the  contrary  expressed 
by  Malins,  V.C,  in  Lanfranchi  v.  Mackenzie 
(36  L.  J.  Ch.  518 ;  L.  R.  4  Eq.  421)  and  DUk- 
Inson  V.  HarboUle  (28  L.  T.  186)  disapproved. 
Warren  v.  Broum,  71  L.  J.  K.B.  12;  [1902]  1 
K.B.  16 ;  86  L.  T.  444 ;  50  W.  R.  97— 0. A. 

Aetionable  HuisanM  —  Xandatory  Ii^ime- 
tion — ^DamagM.] — ^The  result  of  the  decision  in 
Colla  V.  Home  and  Colonial  Stores  (73  L.  J. 
Gh.  484;  [1904]  A.G.  179)  is  that  the  plaintiff 
in  an  action  for  the  obstruction  of  light  to  his 
premises  must,  in  order  to  succeed,  establish 
a  nuisance,  and  a  Judge  in  directing  himself  or 
a  jury  as  to  what  constitutes  an  actionable 
nuisance  must  take  the  law  to  be  that  the 
owner  of  ancient  lights  is  entitled  to  sufficient 
light,  according  to  the  ordinary  notions  of  man- 
kind, for  the  comfortable  use  and  enjoyment  of 
his  house  as  a  dwelling-house  if  it  is  a  dwelling- 
house,  or  for  the  beneficial  use  and  occupation 
of  it  if  it  is  a  place  of  business;  and  to  con- 
stitute an  actionable  nuisance  the  obstruction 
must  be  such  as  substantially  to  interfere  with 
that  right.  The  mere  proof  that  a  given  per- 
centage of  light  has  been  taken  away  is  not 
sufficient,  but  in  considering  the  sufficiency  of 
the  light  the  locality  ought  to  be  borne  in 
mind,  and  also  light  coming  from  quarters 
other  than  that  where  the  obstruction  is. 
Kine  v.  Jolly,  74  L.  J.  Ch.  174;  [1906]  1  Gh. 
480;  92  L.  T.  209;  63  W.  R.  462;  21  T,  L.  R. 
128— C.A. 

In  an  action  by  the  owner  of  a  dwelling- 
house  for  obstruction  of  the  light  to  one  of  the 
rooms  in  the  house,  Kekewich,  J.,  found  that 
the  room  had  been  exceptionallv  well  lighted, 
and  still  was  well  lighted,  and  there  was  suffi- 
cient light  to  enable  it  to  be  used  for  the  pur- 
poses for  which  it  was  desired ;  but  that  there 
had  been  a  large  obstruction  of  light  by  the 
erection  of  the  defendant's  house,  and  a  large 
interference  with  the  cheerfulness  of  the  plain- 
tiff's room,  so  that  the  character  of  the  room 
had  been  altered,  and  that  it  had  lost  in  the 
obstruction  of  light  one  of  its  chief  charms  and 
advantages;  and  that  the  obstruction  of  the 
light  had  caused  a  substantial  depreciation  in 
the  letting  value  of  the  plaintiff's  house: — 
Held,  by  Vaughan  Williams,  L.J.,  and 
GozBNS  •  Habdy,  L.J.  (disseTUiente  Rohbr, 
L.J.),  on  these  findings,  that  an  actionable 
nuisance  had  been  committed.  Held,  by 
RoMBB,  L.J.,  as  an  inference  from  the  findings 
and  on  the  evidence  as  a  whole,  that  it  was 
not  shewn  that  an  actionable  nuisance  had 
been  committed.    16. 

In  the  opinion  of  the  Court,  the  defendant 
had  not  been  guilty  of  any  sharp  practice  or 
any  high-handed  or  imneighbourly  conduct 
towards  the  plaintiff,  or  shewn  any  desire  to 


evade  the  jurisdiction  of  the  Court;  and  the 
case  was  not  one  in  which  damages  could  not 
be  considered  a  reasonable  and  adequate  com- 
pensation :—if62d,  that  the  remedy  should  be 
in  damages,  and  not  by  a  mandatory  injunc> 
tion.    lb. 

Affirmed  on  the  facts  (Lobd  Robebtson  and 
LOBD  Atkinson  dissenting).  Jolly  v.  Kine,  76 
L.  J.  Ch.  1;  [1907]  A.G.  1;  96  L.  T.  666;  23 
T.  L.  R.  1— H.L.;(E.) 

Light  SoAeient  for  Ordinary  Pnrpofaf— Sn- 
joyment  for  Twenty  Taan  of  Spooial  Amoant 
of  Light.] — In  an  arbitration,  in  which  damages 
were  claimed  in  respect  of  interference  with 
the  light  enjoyed  by  the  plaintiffs,  the  umpire 
found  as  a  fact  that  there  remained  sufficient 
light  to  the  plaintiffs'  premises  for  all  purposes 
of  ordinary  user : — Held,  that  the  question  was 
one  of  fact,  and  that  the  Court  could  not 
interfere  with  the  umpire's  finding.  Ambler 
V.  Gordon,  74  L.  J.  K.B.  185;  [1905]  1  K.B. 
417 ;  92  L.  T.  96;  63  W.  R.  300;  21  T.  L.  R. 
205— Bray,  J. 

Enjoyment  for  twenty  years  of  a  special 
amount  of  light  by  the  dominant  tenement, 
even  to  the  knowledge  of  the  owner  of  the 
servient  tenement,  does  not  give  the  dominant 
tenement  a  right  to  such  special  amoimt  of 
light.    lb, 

Fnipofot  Boqniring  Spooial  Quantity  of 
Light.] — Although  less  than  twenty  years  have 
elapsed  since  an  ancient  light  has  been  used 
for  a  business  requiring  a  special  quantity  of 
light,  and  although  such  business  could  not 
have  been  carried  on  but  for  the  enlargement 
of  the  ancient  light,  which  enlargement  was 
made  within  that  period, — Held,  nevertheless, 
that  the  light,  so  &r  as  ancient,  must  not  be 
substantially  interfered  with,  and  that  the 
Court  would  take  into  consideration  the  nature 
of  the  business.  Warren  v.  Brown  (su^a)  dis- 
cussed. Parker  v.  Stanley,  50  W.  R.  282— 
Farwell,  J. 

Bight  to  Extraordinary  Vie  of  Light — 

Snfloient  for  Ordinary  Bnsineu  Frnpofot.] — 
A  prescriptive  right  to  light  is  limited  to  a 
sufficient  quantity  for  ordinarv  business  pur- 
poses. Where  the  light  has  been  interfered 
with,  but  not  so  as  to  make  it  insufficient  for 
ordinary  business  purposes,  the  plaintiff  has  no 
cause  of  action.  Home  and  Colonial  Stores  v. 
CoUs,  83  L.  T.  759— Joyce,  J.    See  col.  719. 

Aet  of  Dominant  Inereaiinff  Borden  of  8er- 
▼iont  Tenoment— Dostmetion  cl  Part  of  Aneieat 
Lights— Increaiod  Importanee  of  Bemainder — 
Dostmetion  of  Easement.]— The  defendant,  being 
owner  of  a  building  which  contained  ancient 
lights,  in  pulling  down  and  rebuilding  his  house 
abandoned  the  greater  part  of  his  former 
sources  of  light,  retaining  only  a  small  portion 
of  the  ancient  apertures.  The  lights  so  retained 
were  of  material  importance  to  the  new  build- 
ing, but  to  have  obstructed  them  would  not 
have  been  a  material  interference  with  the 
defendant's  rights  before  the  rebuilding,  having 
regard  to  the  other  sources  of  light  which  then 
existed : — Held,  that,  the  defendant  by  his  own 
act  having  blocked  out  the  greater  portion  of 
the  light  which  his  building  had  before  the 
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alterations,  an  interference  with  the  small 
portion  that  remained  would  not  be  an  action- 
able wrong.  Colls  v.  Home  and  Colonial  Stores 
(73  L.  J.  Ch.  484;  [1904]  A.C.  179)  applied. 
Ankersm  v.  Connelly,  76  L.  J.  Ch.  402;  [1907] 
1  Ch.  678 ;  96  L.  T.  681 ;  23  T.  L.  B.  486— C.A. 

Hew  Building— Windows  CorrMponding  with 
thoM  in  Old  Boilding^-Abandonment— Portions 
of  Windows  Boarded  up— Othor  Portions  Oovered 
with  Opon  Shelves— Interruption.]— Where  cer- 
tain buildings  had  been  pulled  down  in  1891, 
and  on  their  site  a  building  had  been  erected 
with  windows  which  corresponded  with  the 
windows  in  the  old  buildings,  and  large  portions 
of  the  old  area  of  the  windows  had  been 
boarded  up  and  other  large  portions  covered 
with  open  shelving  used  for  drying  printing 
work  for  more  than  twelve  months  before  action 
brought,  and  the  shelves,  which  had  been 
removed  before  the  trial,  caused  a  material 
interference  with  the  light,  although  substantial 
quantities  passed  into  the  building,  it  was  held 
that  there  had  been  no  abandonment  of  the 
right  to  light  which  formerly  existed,  nor  any 
interruption  of  the  enjoyment  of  the  access  of 
light  to  the  building  through  the  portions  of 
the  windows  not  boarded  up.  Smith  v.  Baxter , 
69  L.  J.  Ch.  437;  [1900]  2  Ch.  138;  82  L.  T. 
650;  48  W.  R.  458— Stirling,  J. 

The  term  "  interruption  **  has  the  same  mean- 
ing in  section  3  of  the  Prescription  Act  as  in 
section  4,  and  refers  to  an  adverse  obstruction, 
and  not  to  a  mere  discontinuance  of  user. 
Coop^  V.  Straker  (68  L.  J.  Ch.  26 ;  40  Ch.  D. 
21)  discussed  and  approved.    16. 

The  rule  laid  down  in  Hollins  v.  Vemey 
(63  L.  J.  Q.B.  430;  13  Q.B.  D.  304)  with  regard 
to  user  in  the  case  of  discontinuous  easements 
applies  to  the  user  in  connection  with  light.    lb. 

Non-user  which  would  not  be  sufficient  to 
establish  an  abandonment  of  a  right  acquired 
may  be  enough  to  prevent  the  acquisition  of 
that  right  under  the  Act.  The  user  or  non-user 
of  light  cannot  be  entirely  determined  by 
simply  considering  whether  an  obstacle  op- 
posed to  the  light  is  fixed  or  movable.  Fixed- 
ness and  movability  are  elements  to  be  taken 
into  consideration,  but  the  decision  of  each 
case  must  turn  on  all  the  circumstances.    lb. 

Threatened  Obstmetion  of  Aneient  Lights — 
Damages  or  I^jnnetion— Jndieial  BiscrelSm.]— 

Where  a  plaintiff  has  a  clear  legal  right  to 
access  of  light  to  his  tenement  through  an 
ancient  light,  and  an  adjoining  owner  is 
threatening  to  interfere  with  such  right,  as  by 
darkening  the  windows  by  the  erection  of  a 
new  building,  the  Court  will  not  in  the  exercise 
of  its  discretion  under  the  Chancery  Amend- 
ment Act,  1858  (preserved  by  the  Statute  Law 
Revision  Act,  1883),  award  the  plaintiff,  against 
his  wish,  damages  in  lieu  of  an  injunction.  To 
do  so  would  be  virtually  to  compel  the  plaintiff 
to  sell  his  right  to  the  defendant.  Covoper  v. 
Laidler,  72  L.  J.  Ch.  578;  [1903]  2  Ch.  337; 
89  L.  T.  469;  51  W.  R.  539--Buckley,  J. 

Kandatorj  I^jnnetion— Completion  of  Building 
after  Hotioe  of  Appeal.]— If  ancient  lights  are 
interfered  with  substantially,  and  real  damage 
thereby  ensues  to  tenant  or  owner,  the  Court 


will  grant  relief  by  way  of  mandatory  injunction 
where  the  obstructing  building  has  been  com- 
pleted after  notice  of  appeal.  Home  and 
Colonial  Stores  v.  Colls,  71  L.  J.  Ch.  146; 
[1902]  1  Ch.  302;  85  L.  T.  701;  50  W.  R.  227 
—C.A. 

Derogation  from  Grant— Lease.]— 5etf  Land- 
lord AND  Tenant. 


4.  Support. 

Bight  of— Aoqnisition  by  Proseription— -Enjoy- 
ment'—  Hature  of  Enjoyment.] — In  order  to 
establish  a  right  to  an  easement  by  long  enjoy- 
ment, the  enjoyment  must  be  of  such  a  nature 
that  the  servient  owners'  attention  ought  reason- 
ably to  have  been  drawn  to  the  existence  of  the 
easement.  It  is  not  enough  that  something 
has  been  visible  from  which  an  expert  might 
have  inferred  the  existence  of  the  easement. 
The  word  "  clam,''  as  applied  to  the  enjoyment 
by  which  an  easement  may  be  acquired,  does 
not  mean  surreptitiously  or  fraudulently,  but 
only  in  such  a  manner  as  could  not  reasonably 
be  expected  to  attract  the  notice  of  the  servient 
owner.  Union  Lighterage  Co.  v.  London  Graving 
Dock  Co.,  70  L.  J.  Ch.  558;  [1901]  2  Ch.  800; 
84  L.  T.  527— Cozens-Hardy,  J. 

Orant  —  Implied  Beservation  —  "  Easement 
of  neoessitj"' — Aoqnisition  by  Preseription  — 
Enjoyment  **  Clam."]  —  Dalton  v.  Angus  (50 
L.  J.  Q.B.  689 ;  6  App.  Cas.  740)  establishes 
that  a  prescriptive  right  to  an  easement  over 
another  man's  land  can  only  be  acquired  when 
the  enjoyment  is  of  such  a  character  that  an 
ordinary  owner  of  land  diligent  in  the  pro- 
tection of  his  interests  would  have  or  must  be 
taken  to  have  a  reasonable  opportunity  of  be- 
coming aware  of  that  enjoyment.  Union  Light- 
erage Co.  V.  London  Graving  Dock  Co.,  71  L.  J. 
Ch.  791 ;  [1902]  2  Ch.  557  ;  87  L.  T.  381— C.A. 

A  dock  on  the  bank  of  the  Thames  was  in 
1861  by  arrangement  with  the  occupiers  of  an 
adjoining  wharf  belonging  to  the  same  free- 
holder supported  by  tie-rods  carried  under  the 
adjoining  land  and  fastened  by  nuts  to  piles. 
In  1877  the  wharf  was  sold  to  the  plaintiffs 
without  any  express  reservation  of  the  right  of 
support  to  the  dock  by  the  tie-rods.  In  1886 
the  dock  was  sold  to  the  defendants'  prede- 
cessors in  title.  In  1900  the  plaintiffs  made 
some  excavations  to  improve  their  property, 
and  for  the  first  time  discovered  the  existence 
of  the  tie-rods,  which  still  supported  the  dock. 
The  tie-rods  were  underground  and  invisible 
until  exposed  in  1900,  though  two  of  the  nuts 
were  visible  on  the  outside  of  certain  piles  in 
the  plaintiffs'  land.  The  plaintiffs  claimed  the 
right  to  remove  the  ties: — Held  (Vaughan 
Williams,  L.J.,  dissenting),  that  the  plaintiffs 
could  remove  the  ties,  because,  first,  the  ties 
could  not  be  treated  as  part  of  the  dock,  and 
therefore  not  conveyed  to  the  plaintiffs  in  1877 ; 
secondly,  the  support  of  the  tie-rods  was  not 
such  an  easement  of  necessity  that  a  reserva- 
tion of  the  right  to  it  in  favour  of  the  grantors 
could  be  implied ;  thirdly,  the  defendants  had 
not  acquired  by  prescription  a  right  to  the 
support  of  their  dock  by  the  tie-rods,  for  the 
plamtiffs  were  not  aware,  and  had  not  had  a 
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reasonable  opportunity  of  becoming  aware,  of 
their  enjoyment  of  their  support,  which  was 
therefore  clam,  Wheeldan  v.  Burrows  (48  L.  J. 
Ch.  853 ;  12  Ch.  D.  31)  foUowed,    lb. 

Per  Stiblikq,  L.J.  —  The  "  easements  of 
necessity"  referred  to  in  the  judgment  in 
Wheeldon  v.  Burrows  (supra)  as  reserved  in 
favour  of  a  grantor  of  land  without  express 
mention  are  easements  without  which  the  pro- 
perty retained  cannot  be  used  at  idl,  and  not 
those  merely  necessary  to  the  reasonable  enjoy- 
ment of  the  property.    lb. 

Held,  by  Vaughan  Williams,  L.J.,  first, 
that  the  tie-rods  were  reserved  with  the  dock 
as  necessary  to  its  maintenance  and  as  appur- 
tenances thereof;  and  secondly,  that  the  two 
nuts  which  were  visible  and  the  general  cir- 
cumstances of  the  property  put  the  plaintiffs 
upon  such  enquiry  that  the  enjoyment  of  the 
support  by  the  dock  could  not  be  said  to  be 
clam  so  as  to  prevent  the  defendants  firom 
acquiring  a  prescriptive  right  to  its  continuance. 
lb. 

To  Land  —  AcQaoent  Land  —  Bubtidenee  — 
Afphalt — LiqaefMtioiL] — ^The  principle  that  no 
action  will  lie  against  a  man  who  collects  or 
pumps  up  underground  water  percolating  the 
earth  in  no  defined  channel,  though  the  effect 
of  such  working  mav  be  to  withdraw  the  water 
supply  from  a  neighbour's  property,  does  not 
apply  to  pitch  or  any  other  liquefying  substance ; 
and  where  subsidence  or  other  damage  is  caused 
by  the  withdrawal  of  the  support  of  adjacent 
land,  and  the  consequent  liquefaction  of  such 
substance  by  the  sun's  rays,  an  injunction*  and 
damages  will  be  awarded.  Trinidad  Asphalt  Co, 
V.  Ambard,  68  L.  J.  P.O.  114 ;  [1899]  A.C.  594  ; 
81  L.  T.  132;  48  W.  R.  116-P.C. 

To  Lateral  Support— Xinerals— Sight  to  Work 
Mineralf  to  Pr^udioo  of  AcUaoent  Ghxrand.] 
— A  water  company  in  1821  under  statutory 
authority  constructed  an  aqueduct  through 
certain  lands.  In  1825  the  owner  conveyed  to 
the  company  a  strip  of  ground  twenty-five 
yards  wide  (including  the  minerals)  *<  in  which 
the  aqueduct  pipe  is  laid "  : — Held,  that  the 
grantees  were  entitled  to  lateral  support  suffi- 
cient not  only  for  the  ground  acquired  by  them, 
but  also  for  the  pipe  running  through  it,  and  to 
interdict  against  the  grantors  so  working  the 
minerals  adjacent  to  the  feu  as -to  interfere 
with  this  right  of  support.  Edinburgh  and 
District  Water  Trustees  v.  Clippens  Oil  Co,, 
3  F.  166— Ct.  of  Sess. 

A^ioining  Bmldiiigf—Biglit  to  Lateral  Sup- 
port—Xnowlodge  of  Support.] — Where  an  ease- 
ment of  support  is  claimed  bv  the  owner  of  one 
of  two  adjoining  houses,  which  have  not  a 
common  origin,  against  the  owner  of  the  other, 
it  must  be  shewn  that  the  owner  of  the  servient 
tenement  knew,  or  had  the  means  of  knowing, 
that  his  house  was  affording  support  to  the 
other.  GaUly  v.  Martin,  [1900]  2  Ir.  R.  269— 
Q.B.  D. 

Water-pipe — Oompensation  —  Long  Aoquiei- 
oenee — Fregnmption.] — The  uninterrupted  en- 
joyment for  nearly  eighty  years  of  the  right  of 
support  to  a  water-pipe,  laid  under  statutory 
authority  with    the    knowledge   of  the    then 


owners  of  the  property  affected,  held  to  raise 
the  presumption  that  all  that  was  neceasary 
to  obtain  such  right  had  been  done.  Lon- 
don  and  North-Western  Railway  v.  Evans  (62 
L.  J.  Ch.  1 ;  [1893]  1  Ch.  16)  approved.  Clippens 
Oil  Co,  V.  Edinburgh  and  District  Water 
TrusUes,  78  L.  J.  P.C.  82 ;  [1904]  A.C.  64 ;  89 
L.  T.  589— H.L.  (Sc.) 


f ,  in  oaie  of.]— jS^^  Mines. 
Sewerf,  tn.'j—See  Local  Gk)VERNMENT. 

5.  Watebcoubse. 
And  see  Watbb. 

Artiiieial  Wateroonne  —  Eijoyinent  of,  tinr 
Twenty  Tears— Tenants  of  Common  Landlord.] — 
Prior  to  1894  (when  they  purchased  their  hold- 
ings through  the  Irish  I^d  Commission)  H. 
and  P.  were  tenants  of  adjoining  farms  on  the 
same  estate.  In  1861  the  predecessor  of  H., 
for  the  better  drainage  of  his  holding,  con- 
structed a  drain  through  his  lands  to  a  neigh- 
bouring river,  and  at  the  same  time  a  weir  was 
constructed  on  the  course  of  this  drain,  and  a 
**  carry  "  or  conduit,  by  which  some  of  the  water 
was  led  in  a  different  direction  along  H.'s  side 
of  the  boundary  between  the  two  farms  to  the 
public  road,  and  thence  along  that  road  (which 
ran  through  P.'s  holding),  supplying  a  tank  on 
P.*s  holding  with  water,  and  ultimately  finding 
its  way  to  the  river  at  a  point  lower  down  ita 
course.  In  1896  H.  altered  the  drainage  of  his 
lands  and  removed  the  "  carry,"  so  t^t  it  no 
longer  supplied  P.'s  tank.  P.  entered  on  H.*8 
land  and  restored  it.  H.  sued  for  damage  for 
trespass,  obstruction  of  the  watercourse,  and 
for  flooding  the  lands.  P.  justified  under  an 
alleged  lost  grant  and  by  prescription.  At  the 
trial  the  jury  found  a  lost  grant,  but  found 
there  was  no  flow  of  water  as  of  right  prior  to 
the  drainage  operations  in  1861,  and  the  Judge 
directed  a  verdict  for  the  defendant: — Held^ 
by  PiTzGiBBON,  L.J.,  and  Walkbb,  L.J.  {dis- 
sentiente  Holmes,  L.J.),  that  the  drain  was 
merely  an  artificial  dram,  not  of  a  permanent 
character,  but  open  to  alteration  or  removal  at 
H.'s  pleasure,  and  that  P.'s  enjoyment  must  be 
regarded  as  permissive  only.  Held  also,  by 
Walkeb,  L.J.,  and  Holmes,  L.J.,  that  a  lost 
grant  of  an  easement  may  be  presumed  from 
enjoyment  for  twenty  years  between  two  tenants, 
whether  holding  under  the  same  landlord  or  not. 
Held  further,  by  FitzGibbon,  L.J.,  following 
Bright  v.  Walker  (1  Cr.  M.  &  B.  211)  and  WiUon 
V.  Stanley  (12  Ir.  C.  L.  R.  345),  that  smoe  the 
Prescription  Act  a  fictitious  grant  cannot  be 
presumed  as  the  foundation  of  a  right  upon 
less  than  forty  years'  user  by  a  termor  against 
a  termor.  Hanna  v.  Pollock,  [1900]  2  Ir.  R. 
664— C.A. 

Siparian  Proprietors— Eights  of  A^oiaing 

Landowners— Millowner— Eridenoe— Preecrlp- 
tion— Seasonable  Vser.]— The  plaintiffs  were  the 
owners  of  an  ancient  mill  on  an  old  artificial 
watercourse,  the  inflow  of  water  into  which 
had  always  been  under  the  control  of  the  mill- 
owner,  who  had  also  alwavs  kept  the  channel 
dear  and  repaired  the  banks.  The  defendants 
owned  a  ^tory  built  on  the  site  of  an  old 
tannery  higher  up  the  artificial  wateroourse, 
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where  they  carried  on  the  business  of  fell- 
mongers,  and  nsed  the  water  for  the  purposes 
of  their  business.  There  was  no  direct  evidence 
as  to  the  terms  on  which  the  watercourse  was 
originally  constructed.  The  plaintiffs  sought  to 
restrain  the  defendants  from — ^first,  polluting 
the  water;  and  secondly,  from  obstructing  its 
flow  to  the  plaintiffs*  mUl,  to  which  they  set 
up  a  prescriptive  right : — Heldt  that  the  proper 
inference  from  the  evidence  was  that  the  water- 
course was  originally  constructed  either  on  the 
terms  that  the  adjoining  landowners  should 
have  rights  analogous  to  the  rights  of  riparian 
proprietors  in  a  natural  stream,  or  on  the  terms 
that  the  water  might  be  abstracted  for  manu- 
facturing purposes  equally  by  all  the  riparian 
proprietors,  provided  such  abstraction  was 
reasonable,  and  that  on  the  f&cts  an  injunction 
ought  to  be  granted  in  respect  of  the  first  claim, 
but  refused  in  respect  of  the  second  claim. 
Baily  v.  Clark,  71  L.  J.  Ch.  396 ;  [1902]  1  Ch. 
649 ;  86  L.  T.  809 ;  60  W.  R.  611— C.A. 

Per  Stirling,  L.J.  — In  ascertaining  the 
rights  of  persons  in  an  artificial  watercourse 
the  Court  must  take  into  account — first,  the 
character  of  the  watercourse,  whether  it  is  of 
a  temporary  or  permanent  character ;  secondly, 
the  circumstances  under  which  it  was  created ; 
and  thirdly,  the  mode  in  which  It  has  been 
actually  used  and  enjoyed.    lb, 

Injury  to  A^ieining  Lands  by  Escape  of 

Water— Bight  of  Adjoining  Landowner  to  Flow 
of  Water  in  Watereonrse.]— The  plaintiffs  and 
defendants  were  owners  of  adjoining  lands  on 
the  bank  of  the  river  Tame.  Both  properties 
originally  belonged  to  the  same  owner,  who  at 
that  time  (1803)  made  a  goit  or  watercourse 
from  the  river  through  the  plaintiffs'  lands,  for 
the  use  of  a  mill  erected  by  him  on  the  defen- 
dants* lands.  The  plaintiffs'  lands  were  subse- 
quently, in  1812,  conveyed  in  fee  to  their  pre- 
decessor in  title,  the  goit  and  sluice  gate  or 
shuttle  at  the  head  of  it  being  expr^sly  re- 
served, as  well  as  a  right  of  entry  on  the  lands 
conveyed  for  the  purpose  of  repairing  the  goit 
and  sluice  gate  or  shuttle.  The  defendants' 
lands,  including  the  goit,  were  afterwards,  in 
1815,  conveyed  to  their  predecessors  in  title. 
About  1874  the  plaintiffs'  predecessors  in  title 
acquired  a  right  to  the  flow  of  water  in  the  goit 
for  the  use  of  a  mill  which  had  been  erected  on 
the  plaintiffs'  lands.  The  defendants'  lands, 
including  the  goit,  were  conveyed  to  them  in 
1890.  In  1896,  in  consequence  of  the  shuttle 
at  the  head  of  the  goit  being  out  of  repair,  the 
shuttle  was  carried  away  by  the  flood  water 
from  the  Tame,  and  the  water  overflowing  the 
goit  escaped  on  to  the  adjoining  lands  and  pre- 
mises of  the  plaintiffs.  In  an  action  by  the 
plaintiffs  to  recover  damages  for  the  injury  to 
their  premises,— fTe^d,  that  the  right  of  repair- 
ing the  shuttle  to  which  the  plaintiffs  were  en- 
titled, under  the  doctrine  of  Pom/ret  v.  Bicroft 
(1  Wms.  Saund.  321),  for  the  purpose  of  securing 
the  enjoyment  of  tneir  easement  to  the  flow  of 
water  in  the  goit,  did  not  relieve  the  defendants 
as  the  owners  of  the  goit  of  the  duty  to  repair 
the  shuttle  in  order  to  prevent  the  water  in  the 
goit  becoming  a  source  of  danger  to  adjoining 
landowners,  and  that  the  defendants  were  liable. 
Buckley  v.  Buckley,  67  L.  J.  Q.B.  953;  [1898] 
2  Q.B.  608-O.A. 


Temporary  PnrpoM — Bight  of  Dominant 

Tenement  to  Oompel  Oontinnons  Flow— Bight  to 
Ei^Joy  Be  f^eto  Flow— "  Temporary."]— In  con- 
sidering whether  the  right  to  the  enjoyment  of 
an  artificial  watercourse  on  land  of  the  vendor 
has  passed,  in  the  absence  of  express  reference, 
to  the  purchaser  of  land  adjoining  the  artificial 
watercourse  under  section  6  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  it  is  not  suffi- 
cient to  point  to  the  relative  position  of  the 
property  sold  and  of  the  watercourse,  and  to 
claim  that  the  enjoyment  of  the  watercourse  is 
obvious.  It  is  necessary  to  consider  whether, 
having  regard  to  all  the  circumstances  of  the 
case,  the  enjoyment  is  one  which  could  ever  be 
erected  into  a  right  on  the  basis  of  prescription 
or  of  a  lost  or  presumed  grant.  Burrows  v, 
Lang,  70  L.  J.  Ch.  607;  [1901]  2  Ch.  502;  84 
L.  T.  628 ;  49  W.  B.  564r-Parwell,  J. 

In  considering  the  question  of  a  presumed 
grant  it  is  necessary  completely  to  review  the 
whole  of  the  surrounding  circumstances— €.g. 
the  purposes  for  which  the  artificial  water- 
course was  originallv  made,  the  burden  of  its 
maintenance,  and  similar  considerations ;  and 
on  the  question  of  prescription  it  is  material 
to  discover  whether  the  watercourse  was  con- 
structed for  a  temporary  purpose.    lb, 

A  right  to  enjoy  such  water  in  an  artificial 
watercourse — and  such  water  only — as  the 
owner  of  ithe  watercourse  chooses  to  allow  to 
flow  down  the  watercourse,  is  precario,  and,  as 
such,  incapable  of  constituting  a  l^al  ease- 
ment,   lb. 

"  Temporary,"  as  a  legal  term,  does  not  mean 
merely  that  a  thing  happens  to  last  in  fact,  or 
is  intended  to  last,  for  only  a  few  years.  It 
means  that  a  thing  may,  within  the  reasonable 
contemplation  of  the  parties,  be  expected  to 
come  to  an  end  some  day,  sooner  or  later,  and 
that  it  is  not  of  the  nature  of  a  grant  in  fee- 
simple,    lb. 

Supply  to  Dwelling-hoiue  through  Pipe  fh>m 
Besenroir — Demise  of  House — General  Words — 
Implied  Grant — ^Beserroir  Held  bj  Lessors  firom 
Tear  to  Tear.]  —  By  a  lease  dated  March  4, 
1880,  a  dwelUng-house  was  demised  to  the  ' 
lessee  together  with  **all  waters  and  water- 
courses, liberties,  privileges,  easements,  and 
appurtenances  thereto  belonging  or  in  anywise 
appertaining,  or  usually  held  and  occupied 
therewith,  or  reputed  to  belong  or  be  appur- 
tenant thereto  .  .  ."  for  a  long  term.  At  the 
date  of  the  lease,  and  for  eighteen  years  pre- 
viously, the  dwelling-house  was  supplied  with 
water  by  means  of  pipes  from  a  reservoir  held 
by  the  lessors  of  the  dwelling-house  under  a 
yearly  tenancy.  In  1885  the  legal  personal 
representatives  of  the  lessors  were  authorised 
by  Parliament  to  become  the  undertakers  for 
the  supply  of  water  in  the  district,  the  yearly 
tenancy  of  the  reservoir  being  at  that  time 
vested  in  them.  In  1902  the  water  under- 
taking, including  the  yearly  tenancy  of  the 
reservoir,  was  transferred  by  a  local  Act  to 
the  district  council,  who  threatened  to  cut 
off  the  supply  of  water  by  the  pipes  unless  a 
water  rate  were  paid  for  such  supply: — Heldy 
that  the  general  words  of  the  lease  of  March  4, 
1880,  were  sufficient  to  pass  the  right  to  the 
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water  flowing  through  the  pipes,  and  that  the 
oircumstance  that  the  lessors  were  only  yearly 
tenants  of  the  reservoir  did  not  prevent  that 
right  &om  passing;  that  as  the  lessors  could 
not  have  out  off  the  water  at  their  pleasure 
after  the  lease  was  made  and  before  the 
passing  of  the  Act  of  1885,  a  fortiori  neither 
they  nor  their  successors  in  the  water  under- 
taking could  cut  it  off  afterwards.  WatU  v. 
Kelson  (40  L.  J.  Ch.  126 ;  L.  R.  6  Oh.  166) 
followed.  Burrows  v.  Lang  (70  L.  J.  Ch.  607 ; 
[1901]  2  Oh.  502)  distinguished,  Key  v.  Neath 
Rural  Council,  95  L.  T.  771 ;  4  L.  G.  R.  1174 ; 
71  J.  P.  57— C.A. 

Tlow  of  Water  firom  PnUie  Highway  over 
Adjoining  Land— Pipe  under  Bead  oonneoting 
Oatohpits  —  "Drain."]  — A  highway  authority 
for  many  years  prior  to  1868  had  kept  in  an 
efficient  condition  a  pipe  which  ran  through  a 
bflknk  separating  the  highway  from  the  defen- 
dant's adjoining  land,  and  which  carried  through 
it  and  discharged  on  to  the  land  the  rain  and 
storm  waters  running  off  the  highway  into 
catchpits,  and  thence  through  the  pipe,  but 
there  was  no  defined  channel  on  the  land  in 
question  along  which  such  water  could  flow 
after  it  had  been  discharged  through  the  pipe : — 
Held,  that  the  pipe  was  a  drain  within  the 
meaning  of  section  67  of  the  Highway  Act, 
1835,  and  that,  owing  to  the  long  period  during 
which  it  had  existed,  the  Court  ought  to  pre- 
sume a  legal  origin  to  a  claim  of  right  on  the 
part  of  the  highway  authority  to  discharge  the 
water  through  the  pipe  on  to  the  defendant's 
land.  AU,'Oen,  v.  Copeland,  71  L.  J.  K.B.  472 ; 
[1902J 1  K.B.  690;  86  L.  T.  486;  50  W.  R.  490; 
66  J.  P.  420— C.A.    AndseeWkY. 


6.  Way. 
And  see  Way. 

Bight  of  Way— ITier  for  Premifei  Extending 
beyond  Dominant  Land— Abandonment— Exeet- 
•ive  ITier- Injunction.] — The  grantee  of  a  right 
of  way  is  only  entitleid  to  use  it  bona  fide  for 
purposes  of  the  dominant  tenement,  and  the 
owner  of  the  servient  tenement  is  entitled  to 
relief  if  the  acts  of  the  grantee  of  the  right  of 
way  necessarily  involve  its  use  for  the  purposes 
of  buildings  upon  other  land  to  which  the  right 
of  way  is  not  appurtenant,  thereby  increasing 
the  area  of  the  dominant  tenement,  and  conse- 
quently the  burden  of  the  servient  tenement. 
Harris  v.  Flower,  74  L.  J.  Ch.  127 ;  91  L.  T. 
816 ;  21  T.  L.  R.  IS— C.A. 

The  defendant  having  a  right  of  way  over  the 
plaintiff's  land  to  certain  land  coloured  pink  on 
a  plan,  and  being  also  the  owner  of  certain 
adjoining  land  coloured  white,  had  by  his  own 
acts  completely  landlocked  the  white  land  so 
that  the  only  access  thereto  was  now  over  the 
pink  land,  and  had  built  a  factory  partly  on  the 
pink  and  partly  on  the  white  land.  The  factory 
was  all  one  building  and  a  substantial  part  of  it 
was  on  the  pink  land.  The  only  access  to  it 
from  the  highway  was  by  means  of  the  right  of 
way:— -He W  (affirming  Swinfbn  Eady,  J.), 
that  the  acts  of  the  defendant  did  not  amount 
to  an  abandonment  or  extinction  of  the  right  of 
way;  but  (reversing  Swinfbn  Eady,  J.)  that 
the  proposed  user  for  the  purposes  of  the  part 


of  the  building  erected  on  the  white  land  wag 
in  excess  of  the  grant.  Finch  v.  Great  Weslem 
Railway  (5  Ex.  D.  254)  distinguished.     lb. 

Grant— Oonstmetion    of    Deed  — **Tisiton" 
— Pnpili   at  Girli*  Bohool.]— In   1894    one    B. 
granted  to  the  defendant,  her  executors,  ad- 
ministrators, and  assigns,  owners  for  the  time 
being  of  St.  W.'s,  "  and  her  and  their  tenants, 
visitors,  and  servants**  at  her  and  their  will 
and  pleasure  to  pass  and  repass  on  foot  over 
a  stnp  of  land  between  St.  W.*8  and  a  street 
in  the  rear  of  it,  to  the  end  and  intent  that  the 
right  of  way  should  be  appurtenant  to  the  mes- 
suage for  aJl  purposes  connected  with  the  use, 
occupation,  and  enjoyment  of  the  same.    Before 
1894  and  up  to  the  present  time  L.  carried  on  a 
girl's  school  at  St.  W.'s,  to  which  there  was 
also  access  from  the  front,  and  her  pupils  used 
the  strip  of  land  to  the  rear  with  her  consent 
in  coming  to  and  going   from  school.      The 
plaintiffs  claimed  an  injunction  against  such 
user    by   L.'s   pupils: — Held,   that   the   word 
"visitors**  in  the  grant  ought  not  to  be   re- 
stricted to  those  who  could  come  and  go  as 
they  pleased,  but,  having  regard  to  the  circum- 
stance that  the  school  was  so  used  by  the  defen- 
dant when  the  grant  was  made,  *'  visitors  **  must 
be  given  a  large  interpretation  and  must  include 
pupils.    The  explanatory  words  at  the  end  of 
the  grant,  while  not  operating  to  enlarge   it, 
might  be  used  for  the  purpose  of  interpreting 
what  its  meaning  was,  and  there  must  be  a 
declaration  that  the  way  could  be  used  by  the 
defendant's  pupils.     Thornton  v.  Little,  97  L.  T. 
24 ;  23  T.  L.  R.  857— Kekewich,  J. 

Part    of    Building— AeeoM    to— En- 

tranee  Hall.]— The  defendants,  who  were  the 
owners  of  a  large  building  in  the  City  of  London 
containing  business  offices,  granted  to  the 
plaintiffs  a  lease  for  twenty-one  years  of  a  set 
of  offices  in  the  building,  and  the  defendants 
covenanted  to  keep  in  good  repair  the  main 
walls  of  the  building  and  the  passages  and 
other  internal  parts  used  in  common  by  the 
tenants  of  the  various  offices.  The  building 
had  an  entrance  door  10  feet  wide  leading  to 
a  hall  17  feet  9  inches  wide,  which  opened  by 
an  archway  6  feet  wide  into  an  inner  hall  The 
defendants,  for  the  purpose  of  making  shops, 
proposed  to  reduce  the  passage  way  from  the 
entrance  door  through  the  hall  to  a  uniform 
width  of  6  feet.  In  an  action  for  an  injunction 
to  restrain  the  defendants  from  so  doing, — 
Held,  that  the  plaintiffs  had  not  a  right  to  go 
over  every  part  of  the  surface  of  the  hall,  but 
had  a  right  to  a  reasonable  user  of  the  way 
for  the  purpose  of  the  reasonable  enjo^ent  of 
their  offices,  and  that  upon  the  evidence  a 
passage  6  feet  wide  was  not  sufficient  for  the 
purpose.  Strick  v.  City  Offices  Co,,  22  T.  L.  R. 
667— Swinfen  Eady,  J. 

Ineoxporeal  Hereditament — Lleonoe  — 

OoTonant— Bent— Tonnage— Bight  to  Beeeiye 
— Beyenioner.] — Where  a  wayleave  over  free- 
hold land  is  granted  for  a  term,  with  a.  right 
to  make  a  railway,  in  consideration  of  a  cove- 
nant to  make  a  periodical  payment  to  the 
grantor,  his  heirs  and  assigns— such  periodical 
payment  being  regulated  bv  the  amount  of 
traffic,  although  some  part  of  the  traffic  might 
not  pass  over  the  grantor's  land — ^the  interest 
conferred  by  the  grantor  is  not  a  mere  lioenoe, 
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liut  an  inoorporeal  hereditament  capable  of 
tiemg  inherited  or  assigned.  The  right  to  re- 
ceive the  sums  payable  under  the  covenant 
accordingly  runs  with  the  ownership  in  fee  of 
the  land,  and  may  be  enforced  by  the  successors 
in  title  of  the  original  grantor.  Hastings  (Lord) 
V.  North-Eastern  Railway,  67  L.  J.  Ch.  690 ; 
[1898]  2  Ch.  674 ;  78  L.  T.  812 ;  47  W.  R.  59— 
Byrne,  J. 

Extent  of— Grant  to  ^'Lesaee,  aisigni, 

under-tenants,  and  lervanti" — Lioeniees  of 
^ntee.l— A  grant  of  a  right  of  way  extends 
to  all  hcensees  of  the  grantee,  even  though 
licensees  are  not  expressly  mentioned  in  the 
grant.  Baxendale  v.  North  Lambeth  Liberal 
and  Radical  Club,  71  L.  J.  Ch.  806;  [1902] 
2  Ch.  427 ;  87  L.  T.  161 ;  60  W.  R.  650— Swinfen 
Eady,  J. 

Parol  Lioenoe  —  Claiming  Bight  —  Vninter- 
mpted  Ei^joyment  for  Forty  Yeart—Annoal  Pay- 
ment.]—The  plaintiff  and  her  predecessors  m 
title  had  from  time  immemorial  made  constant, 
uninterrupted,  and  open  use  of  a  way  over  the 
defendants'  yard,  that  being  the  only  means 
of  access  for  horses  and  carts  to  the  plaintiff's 
premises  from  the  high  road.  The  use  of  the 
way  was  essential  for  the  business  carried  on 
upon  the  plaintiff's  promises.  The  owners  for 
the  time  being  of  the  plaintiff's  premises  had 
also  used  during  the  same  period  the  water 
from  a  pump  on  the  defendants'  premises. 
Since  1855  they  had  made  an  annual  payment 
of  15s,  to  the  owners  of  the  defendants'  premises. 
They  had  also  by  arrangement  contributed 
something  to  the  repair  of  the  pump.  The 
defendants,  while  admitting  the  plaintiff's 
right  of  access  to  the  pump,  denied  her  right 
of  way  over  their  premises.  There  was  no 
evidence  of  the  origin  of  the  payment  of  fifteen 
shillings,  nor  was  there  anything  to  shew  that 
the  user  of  the  way  was  due  to  any  agreement 
by  deed  or  in  writing,  or  on  what  terms  the 
enjoyment  of  the  right  of  road  and  other  ease- 
ment had  begun.  There  was  only  tone  receipt 
for  a  payment  of  fifteen  shillings  produced, 
given  on  January  24,  1899,  after  the  dispute 
had  arisen,  which  was  expressed  to  be  for  nght 
of  way  to  September,  1898  i—Held  {dissentiente 
RiGBY,  L.J.),  that  the  prima  facte  mference  to 
be  drawn  from  the  annual  payment  of  fifteen 
shillings  was  that  the  enjoyment  of  the  way 
was  not  of  right,  but  each  payment  was  for  the 
use  of  the  way  by  permission  during  the  pre- 
ceding year,  although  such  permission  was  not 
expressly  demanded  and  given  in  each  year, 
and  the  plaintiff  had  not  discharged  the  onus 
thus  thrown  upon  her  of  shewing  that  the  user 
was  of  right ;  and  that  no  lost  grant  could  be 
presumed.  Gardner  v.  Hodgson^s  Kingston 
Brewery  Co,,  70  L.  J.  Ch.  604 ;  [1901]  2  Ch. 
198 ;  84  L.  T.  878 ;  49  W.  R.  421— C.A. 

Plasterers  Co,  v.  Parish  Clerks  Co,  (20  L.  J. 
Ex.  362 ;  6  Ex.  630)  and  Bewley  v.  Atkinson 
(49  L.  J.  Ch.  153 ;  13  Ch.  D.  283)  distinguished 
by  Vaughan  WUiLiAMS,  L.J.    lb. 

Held,  by  Rig  by,  L.J.,  that  the  user  of  the 
way  had  in  fact  been  as  of  right  in  the  sense 
that  it  was  such  as  a  person  rightfully  entitled 
would  have  had,  and  the  mere  unexplained  pay- 
ment of  the  fifteen  shillings,  which  began  before 
the  commencement  of  the  period  of  forty  years, 


was  not  an  interruption— the  principle  of  Plas- 
terers Co,  V.  Parish  Clerks  Co,  {supra)  being 
applicable  to  cases  within  section  2  of  the  Pre- 
scription Act,  1832.    Jb, 

Lett  Grant— Long  Vier  —  Annoal  Pa3rment 
— ^Prescription— Evidenee.]— Where  there  has 
been  long  enjoyment  of  a  way  in  connection 
with  which  for  many  years  a  payment  has  been 
made,  the  presumption  is  that  such  payment 
is  rent,  and  the  burden  of  establishing  that  the 
enjoyment  confers  an  easement  lies  upon  the 
person  who  claims  it  as  of  right.  Gardner  v. 
Hodgson's  Kingston  Brewery  Co.,  72  L.  J.  Ch. 
668 ;  [1903]  A.C.  229 ;  88  L.  T.  698 ;  62  W.  R. 
17— H.L.  (E.) 

Preiunption— ITier- Aoquieioenoe— Dli- 

entaibnent  and  Betettlement— Tenant  for  Life 
in  Poftasfion — Implication  of  Loft  Giant  as 
against  BoTersioner.]— Where  there  is  a  tenant 
for  life  in  possession  of  settled  land,  a  lost  grant 
of  a  right  of  way  cannot  be  implied  as  against 
the  reversioner  merely  from  the  user  of  the  way 
during  the  lifetime  of  the  tenant  for  life,  one 
groimd  being  that  reversioner,  not  being  in 
possession,  would  have  no  power  to  prevent  the 
user ;  and  the  circumstance  that  the  reversioner 
joined  with  the  tenant  for  life  in  barring  the 
entail,  and  in  making  a  resettlement  during  the 
period  of  the  user,  does  not  alter  the  case. 
Bradbury  v.  Grinsell  (2  Wms.  Saund.  175  (d) 
(e))  and  Daniel  v.  North  (11  East,  372)  con- 
sidered and  applied.  Roberts  v.  James,  89  L.  T. 
282— C.A. 

Permissiye  Vso~<< Ei^oyed  with''  the  Land.] 
— ^In  order  to  shew  that  the  use  of  a  way  is 
"  enjoyed  with  "  the  land  within  the  meaning 
of  section  6  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  and  that  a  right  to  such 
use  passes  on  a  conveyance  of  the  land  by 
virtue  of  that  section,  it  is  prima  facie  sufficient, 
in  the  absence  of  rebutting  circumstances,  to 
prove  that  the  use  was  de  facto  enjoyed  at  the 
time  of  conveyance.  International  Tea  Co,*s 
Stores  V.  Hobbs,  72  L.  J.  Ch.  643 ;  [1903]  2  Ch. 
166 ;  88  L.  T.  726 ;  61  W.  R.  616— Farwell,  J. 

The  foot  that  the  use  was  permissive  only— 
whether  it  were  or  were  not  by  revocable 
licence — is  not  a  rebutting  circumstance  suffi- 
cient to  defeat  this  prima  faxie  rule  of  con- 
struction. Kay  V.  Oxley  (44  L.  J.  Q.B.  210; 
L.  R.  10  Q.B.  360)  foUowed.  Birmingham, 
Dudley,  and  District  Banking  Co.  v.  Boss  (57 
L.  J.  Ch.  601 ;  38  Ch.  D.  295)  distmguished.    lb. 

Licence  —  Bent— Bight  to  BeceiTe  —  Berer- 
sioner.] — Where  a  wayleave  over  freehold  land 
is  granted  for  a  term,  with  a  right  to  make  a 
railway,  in  consideration  of  a  covenant  to  make 
a  periodical  payment  to  the  grantor,  his  heirs 
and  assigns — such  periodical  payment  being 
regulated  by  the  amount  of  traffic,  although 
some  part  of  the  traffic  might  not  pass  over 
the  grantor's  land — the  interest  conferred  by 
the  grantor  is  not  a  mere  licence,  but  an  in- 
corporeal hereditament  cabbie  of  being  in- 
herited or  assigned.  The  nght  to  receive  the 
sums  payable  under  the  covenant  accordingly 
runs  with  the  ownership  in  fee  of  the  land, 
and  may  be  enforced  by  the  successors  in  title 
of  the  original  grantor.  Hastings  (Lord)  v. 
North-East&m  Railway,  67    L.   J.    Ch.    690; 
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[1898]  2  Ch.  674;  78  L.  T.  812;  47  W.  R.  69; 
63  J.  P.  86— Byrne,  J.  Aflarmed,  68  L.  J.  Ch. 
816 ;  [1899]  1  Ch.  666 ;  80  L.  T.  217— C.A. 

Of  Veeeiiity.] — A  proprietor  of  a  piece  of 
land  has  no  right  to  access  thereto  over  the 
huids  of  his  neighbour  merely  because  he  has 
no  other  means  of  access.  Memies  v.  Bread- 
alhane  {No,  2),  4  F.  69- Ct.  of  Sess. 

Land-looked  Land  —  Way  of  Veeetiity].- 
By  an  agreement  made  November  27,  1897, 
a  farm  was  let  to  the  plaintiff  on  a  yearly 
tenancy.  The  plaintiff,  prior  to  signing  the 
agreement,  was  aware  that  on  January  6, 1896, 
the  defendants  had  agreed  to  purchase  six  acres 
forming  part  of  the  farm,  and  on  June  26, 
1898,  the  piece  of  land  was  conveyed  to  the 
defendants.  The  piece  of  land  was  bounded  on 
two  sides  by  the  ^rm  land,  on  one  side  by  a 
private  road  leading  to  the  farmhouse,  and  on 
the  fourth  by  the  public  road.  There  was  no 
gate  or  opening  to  tne  piece  of  land  from  either 
road,  and  the  public  road  was  in  a  deep  cutting 
about  twenty  feet  below  the  piece  of  land : — 
Held,  that  the  way  over  the  private  road  was 
not  obvious  and  apparent,  and  did  not  pass  to 
the  defendants  under  the  general  words  imported 
into  the  conveyance  by  the  Conveyancing  Act, 
1881,  there  being  no  gate  or  opening  into  the 
defendants*  land ;  the  way  was  not  a  way  of 
necessity,  because  the  defendants  could,  though 
at  some  expense,  cut  a  way  from  the  public 
road.  Injunction  granted.  Titckmarsh  v.  Roy- 
stem  Water  Co.,  81  L.  T.  678 ;  48  W.  R.  201 ;  64 
J.  P.  66— Kekewich,  J. 

Passage— Implied  Bight  of  Way— Oeneral  or 
Limited— Deviie—ExoessiTe  User— Extingniih- 
ment— Way  to  Bailway  Station— Vier  by  Pas- 
sengers.]—  Where  rights  of  way  would  be 
implied  on  a  grant  of  property  they  will  be 
implied  on  a  devise.  The  only  satisfactory 
gmde  as  to  the  extent  of  the  right  to  be  im- 
plied is  the  user  of  the  right.  Pearson  v. 
Spencer  (3  B.  A  S.  761)  and  Phillips  v.  Low 
(61  L.  J.  Ch.  44;  [1892]  1  Ch.  47)  applied, 
Milner's  Safe  Co,  v.  Great  Northern  and  City 
Railway,  lb  L.  J.  Ch.  807 ;  [1907]  1  Ch.  208 ; 
96  L.  T.  321 — Kekewich,  J.  Compromised  in 
C.A.,  76  L.  J.  Ch.  99;  [1907]  1  Ch.  208;  23 
T.  L.  R.  88. 

A  right  of  way  cannot  be  properly  exercised 
by  the  dominant  tenement  so  as  to  increase  the 
burden  originally  cast  on  the  servient  tenement 
and  to  the  detriment  of  the  latter.  Nor  can  a 
change  in  the  character  of  the  dominant  tene- 
ment increase  such  burden.  Accordingly  a 
railway  company  who  have  acquired  premises 
with  a  right  of  way  for  ordinary  business  pur- 
poses cannot  use  such  way  for  passengers  going 
to  and  from  their  railway  station.  The  prin- 
ciple laid  down  in  Wimbledon  and  Putney 
Commons  Conservators  v.  Dixon  (46  L.  J.  Ch., 
at  p.  866 ;  1  Ch.  D.,  at  p.  368)  appUed.    Ih, 

The  effect  of  such  excess  of  user  is  that  the 
original  right  of  way  is  not  for  the  time  being 
exercisable.    Ih, 

Semble,  the  right  is  not  extinguished,  but 
only  suspended,  and  is  capable  of  being  revived. 
lb, 

PriTate  Bead— Vier— Herbage— Inelosnre  Aot 


—Award— PretnmpCioa  of  Oraat.]— The  Court 
will  not  presume  from  long  user  a  lost  grant  of 
a  right  which  is  contrary  to  the  provisions  of 
an  award  made  under  an  Inok>sure  Aot,  where 
such  Act  has  been  passed,  not  merely  for  the 
purpose  of  regulatmg  the  right  of  persons 
having  an  interest  in  common  lands,  but  in  the 
public  interest,  as,  for  example,  in  providing  a 
permanent  scheme  for  the  drainage  of  a  fen 
area.  Haigh  v.  West  (62  L.  J.  Q.B.  632 ;  [1898] 
2  Q.B.  19)  distinguished.  Neaverson  v.  Peter- 
borough Rural  Council,  71  L.  J.  Ch.  878 ;  [1902] 
1  Ch.  667;  86  L.  T.  738;  60  W.  R.  549;  66 
J.  P.  404.-C.A. 

Bead  OriginaUy  Priyate— Bight  of  Way— 
Presumption— Presoription.]— In  an  action  of 
declarator  of  public  right  of  way  over  a  road, 
evidence  of  use  of  the  road  by  the  public  as  of 
right  for  a  period  short  of  the  prescriptive 
period  will  not  be  sufficient  to  establish  the 
right,  except  in  circumstances  where  such  use 
raises  a  presumption  of  prior  use  of  the  same 
character,  for  the  requisite  period.  Semble, 
the  presumption  does  not  arise  in  a  case  where 
the  road  has  been  a  private  road,  and  the  use 
of  the  public  has  commenced  in  tolerance. 
Edinburgh  Corporation  v.  North  British  Rail- 
way, 6  F.  620— Ct.  of  Sess. 

Land  Held  for  Bailway  PnrpoiOf.]— iS^62«, 
A  public  right  of  way  'cannot  be  acquired  by 
user  over  lands  held  by  a  railway  company  for 
the  purposes  of  the  railway,  and  it  makes  no 
difference  that  the  lands  have  been  acquired 
by  private  agreement,  and  not  by  the  exercise 
of  compulsory  powers.    lb. 

Servient  and  Dominant  Tenement  —  Vnity 
of  Possession— Yearly  Tenant.]— Unity  of  pos- 
session by  a  yearly  tenant  of  the  alleged  domi- 
nant and  servient  tenements  for  the  twenty 
years,  or  for  twenty-three  out  of  the  forty  vears, 
immediately  preceding  an  action  in  which  a 
claim  to  a  private  right  of  way  is  sought  to  be 
established,  is  fatal  to  such  a  claim  under  sec- 
tion 4  of  the  Prescription  Act,  1832.  Onley  v. 
Gardiner  (8  L.  J.  Ex.  102 ;  4  M.  &  W.  496)  and 
Bathishill  v.  Reed  (26  L.  J.  C.P.  290 ;  18  C.  B. 
696)  followed.  Damper  v.  Bassett,  70  L.  J.  Ch. 
667  ;  [1901]  2  Ch.  360;  84  L.  T.  682  ;  49  W.  R. 
636— Joyce,  J. 

Undefined  Bight  of  Way— Vo  Vser— Vn- 
limited  Claim.]- In  1862  the  Corporation  of 
the  City  of  London,  in  pursuance  of  powers 
conferred  on  them  by  the  Metropolitan  Meat 
and  Poultry  Act,  1860  (23  A  24  Vict.  c.  cxciii.), 
entered  into  an  agreement  with  the  plaintiff 
and  defendant  companies  by  which  the  com- 
panies agreed  to  construct  a  railway  station  for 
goods  traffic  only  beneath  the  site  of  S.  Market. 
In  1878  the  corporation,  with  the  privity  of  the 
defendant  company,  leased  to  the  plaintiff  com- 
pany the  northern  part  of  the  land  on  which 
the  railway  station  had  been  built,  for  one 
hundred  years,  together  with  a  right  of  way 
from  time  to  time  and  at  all  times  over  the 
southern  part  of  the  land  (which  was  leased  by 
the  corporation  to  the  aefendant  company) 
through  a  circular  road.  The  way  was  not 
definitely  described,  and  it  was  never  in  hust 
used  by  the  plaintiff  company.  The  station 
was  now  substantially  in  the  same  state  as  it 
was  in  1878.    The  plaintiff  company  brought 
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this  action  to  enforce  their  right  of  way: — 
Held,  that,  until  the  plaintiff  company  used  the 
demised  premises  as  a  goods  station  m  accord- 
ance with  the  provisions  of  the  Act  of  1860, 
their  right  of  way  did  not  arise ;  and  that  the 
claim  to  the  right  of  way  was  so  undefined  and 
unlimited  that  it  could  not  he  maintained. 
Metropolitan  Railway  v.  Qreai  Western  Bail- 
way,  84  L.  T.  838— C.A. 

Bight  of  Way — AJmndoiiinimt — Von-nier  — 
ExoesiiTe  Vser.]  —  In  1891  certain  premises 
were  conveyed  to  M.,  together  with  a  right  of 
way  over  luid  cdipured  yellow  on  the  plan  on 
the  deed.  The  land  coloured  yellow  was  sub- 
sequentlv  conveyed  to  J.,  who  covenanted  to 
permit  the  use  of  the  right  of  way.  M.  owned 
other  adjoining  premises,  and  erected  assembly 
rooms  partly  on  the  land  to  which  there  was  a 
right  of  way  and  partly  on  the  adjoining 
premises.  The  licensmg  magistrates  objected 
to  a  gateway  opening  on  the  right  of  way,  but 
in  1892,  a  wiedl  was  built  with  an  opening  for  a 
gateway  6  feet  9  inches  wide,  this  opening 
being  temporarily  closed  with  sliding  scaffold 
boards.  In  1894  the  hereditaments  formerlv 
belonging  to  M.  were  sold  to  F.,  together  with 
the  right  of  way,  and  in  December  of  that  year 
the  scaffold  boards  were  removed  to  enable 
building  material  to  be  taken  along  the  right 
of  way.  In  1896  a  further  application  to  the 
magistrates  to  allow  gates  to  be  placed  at  the 
gateway  was  refused,  and  the  magistrates 
insisted  on  the  gateway  being  bricked  up.  In 
1898  the  premises,  together  with  the  right  of 
way,  were  conveyed  to  G.  M.  In  1908  an  open- 
ing was  made  in  the  wall  and  a  gate  4  feet 
4  inches  wide  placed  there,  and  materials  for 
altering  the  premises  were  conveyed  along  the 
right  of  way.  The  only  access  to  the  building 
at  the  rear  of  the  assembly  rooms  was  over  the 
right  of  way.  The  present  owners  of  the  land 
coloured  yellow  claimed  that  the  right  of  way 
had  been  abandoned,  or,  if  not,  as  it  was  used 
to  buildings  not  wholly  erected  on  the  domi- 
nant tenement,  that  the  user  was  excessive. 
They  brought  an  action  against  G.  M.  and  his 
mortgagees,  claiming  to  restrain  the  use  of  the 
right  of  way : — Heldy  that  there  had  been  no 
aMmdonment  of  the  right  of  way;  that  the 
user  was  bona  fide,  although  a  portion  of  the 
building  extended  beyond  the  boundary  of 
the  land  entitled  to  the  right  of  way ;  and  that 
the  mortgagees  were  not  necessary  or  proper 
parties  to  the  action  Harris  v.  Flower,  90  L.  T. 
669 ;  20  T.  L.  R.  601— Swinfen  Eady,  J.  Re- 
versed, 74  L.  J.  Ch.  127  ;  21  T.  L.  R.  13— C.A. 

Adjoining  Houses— Agreement  to  Convey  to 
DifTerent  Fersoni— Eight  of  Way  over  One 
Tenement  for  Apparent  Use  td  Other  Tenement.] 
— By  an  agreement  for  the  distribution  of  an 
estate  left  to  the  plaintiff,  the  defendant,  and 
another,  it  was  agreed  that  the  "  freehold  house 
and  premises  known  as  Bedebum,  let  to  A.  F.," 
should  forthwith  be  conveyed  to  the  plaintiff, 
and  that  the  *' freehold  house  and  premises 
known  as  Stanley  Villa,  let  to  J.  H.,"  should 
forthwith  be  conveyed  to  the  defendant.  These 
were  adjoining  houses,  and  the  back  of  Bede- 
bum icould  only  be  approached  by  a  private 
road  at  the  side  of  and  forming  part  of  Stanley 
Villa,  by  which  also  the  back  of  Stanley  Villa 
was  approached.  This  way  had  in  fact  been 
used  by  the  tenants  of  both  houses  since  the 
VOL.  I. 


houses  were  built : — Held,ihAt  under  the  agree- 
ment the  plaintiff  was  entitled  to  a  conveyance 
of  Bedebum,  together  with  the  ways,  rights, 
and  appurtenances  to  the  premises  belonging, 
and  that  therefore  a  roadway  over  a  portion  of 
Stanley  Villa  for  the  apparent  use  of  Bedebum 
would  pass  to  plaintiff.  Nicholls  v.  Nicholls,  81 
L.  T.  811— Stirling,  J. 

Adjoining  Tenements  Held  under  Same  Land- 
loord- Vier  and  Si^oyment  of  Bight  of  Way  for 
Forty  Years.]— Where  two  tenements  are  held 
under  one  and  the  same  landlord,  the  tenant  of 
one  of  them  cannot  acquire  an  easement  as  of 
right  under  section  2  of  the  Prescription  Act, 
1832,  over  land  in  the  occupation  of  tne  tenant 
of  the  other  tenement  even  though  the  enjoy- 
ment and  user  had  existed  for  the  periods 
mentioned  in  the  section,  inasmuch  as  an  ease- 
ment in  the  nature  of  a  right  of  way  to  a  pump 
can  only  be  acquired  under  the  section  by 
prescription  in  respect  of  the  fee.  Principle 
laid  down  in  Bright  v.  Walker  (8  L.  J.  Ex.  260 ; 
1  Gr.  M.  &  R.  211)  and  WJteaton  v.  Maple  d  Co, 
(62  L.  J.  Ch.  963;  [1893]  3  Ch.  48)  foUowed. 
Kilgour  v.  Qaddes,  73  L.  J.  K.B.  233;  [1904]  1 
K.B.  467;  90  L.  T.  604;  62  W.  R.  438;  20 
T.  L.  R.  240-C.A. 

Lessees  of  Same  Owner— Forty  Tears'  Sojoy- 
ment — ^Tenements  under  Lease  during  Whole 
Feriod.] — Where  the  common  owner  of  two 
tenements  demises  them  by  separate  leases  to 
two  different  lessees,  and  the  lessee  of  one 
tenement  has  enjoyed  as  of  right  an  easement 
over  the  tenement  of  the  other  for  forty  years, 
the  right  to  such  easement — subject  to  the 
right  of  the  reversioner  of  the  servient  tene- 
ment to  resist  the  claim  within  three  years 
after  the  determination  of  the  lease — becomes 
absolute  and  indefeasible,  notwithstanding  that 
the  tenements  were  the  property  of  a  common 
owner,  and  that  the  reversions  were  vested 
during  the  whole  period  in  one  and  the 
same  person.  Kilgour  v.  Oaddes,  89  L.  T.  444 
—Walton,  J. 

Statutory  Fowers  — Eifoet  of.]  — A  right  of 
way  can  exist  over  a  structure  erected  imder 
statutory  powers.  An  owner  may  dedicate  his 
land  for  purposes  of  recreation,  l^yne  Improve- 
ment  Commissioners  v.  Jmrie,  81  L.  T.  174 — 
Phillimore,  J. 

Ohnreh  Way  fnr  Inhabitants  of  Farish  — 
Custom  —  Freecription  —  Trespau  —  Mandatory 
I^Jnnetion.] — The  regular  usage  for  over  twenty 
years  of  a  church  way  by  the  inhabitants  of  a 
parish  is  sufficient  to  warrant  the  finding  of  the 
existence  of  an  immemorial  custom,  and,  in  the 
absence  of  proper  evidence  limiting  such  usage 
to  a  particular  class  of  the  parishioners  by  virtue 
of  a  manorial  custom  or  otherwise,  the  church 
way  will  be  deemed  to  be  for  the  benefit  of  the 
inhabitants  of  the  parish  generally,  to  enable 
them  to  go  to  their  parish  church.  Brocklebank 
V.  Thompson,  72  L.  J.  Ch.  626 ;  [1903]  2  Ch. 
344 ;  89  L.  T.  209— Joyce,  J. 

Any  person  within  the  custom  would  be  en- 
titled to  a  mandatory  injunction  to  prevent  the 
blocking  up  of  the  church  way  by  the  owner  of 
the  estate  through  which  it  passes.    lb. 

Tramway  Agreement— Fersonal  or  Boal  Bight 
— Bomoral  of  Tramway.]— Where  a  servitude, 
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such  as  a  right  of  way  for  a  tramway,  is  claimed 
as  having  heen  granted  hy  an  instrument  in 
writing  subscribed  by  the  proprietor  of  the  land 
burdened,  the  fact  that  the  dominant  tenement 
has  not  been  acquired  at  the  date  of  the  instru- 
ment cannot,  after  it  has  been  actually  acquired, 
prevent  the  servitude  from  becoming  a  legal 
accessory  to  the  dominant  tenement,  provided 
the  servitude  was  so  used  as  to  give  reasonable 
notice  of  the  burden  to  any  person  in  whom 
the  property  of  the  land  might  subsequently 
become  vested.  And  although  the  instrument 
granting  the  privilege  was  in  terms  which  might 
appropriately  be  em]»loyed  in  the  constitution 
of  a  personal  obligation  only,  that  is  not  con- 
clusive against  the  oonstituton  of  a  proper 
burden  upon  the  land,  if  it  be  matter  of  reason- 
able inference  from  the  terms  of  the  document, 
or  the  circumstances  of  the  case,  that  the  con- 
stitution of  a  real  servitude  was  what  the 
parties  contemplated.  An  agreement  between 
the  proprietor  of  the  estate  of  W.,  the  feuars  of 
part  of  that  estate,  and  a  railway  company, 
provided  for  the  use  and  construction  by  the 
railway  company  of  a  tramway  through  the 
lands  of  W.,  including  the  lands  of  the  feuars : — 
Held,  that  the  privilege  of  working  the  tram- 
way as  long  as  it  continued  was  intended  to 
bind,  and  did  bind,  all  singular  successors  of 
the  feuars  in  their  lands.  North  British  Railway 
V.  Park  Yard  Co.,  [1898]  A.C.  643— H.L.  (Sc.) 

Alleged  Eztisgniibment  and  Partial  Abaa- 
donmant — Obttmction  —  Mandatory  Iigonction 
to  Bemove  Obttmotion  BeftiMd.]~The  plain- 
tiffs, as  owners  of  certain  lands  situate  in  the 
borough  of  Croydon,  known  as  Whitehorse 
Lane,  had  a  right  of  way  over  a  strip  of  land 
ten  feet  wide  on  adjoining  property  in  the 
occupation  of  the  defendants.  Some  years 
before  action  brought,  the  plaintifEs  erected  a 
summer-house  which  projected  over  the  strip 
of  land  to  the  extent  of  2  feet  4  inches.  Before 
action  brought,  the  defendants  erected  and 
eight  months  prior  to  the  date  of  the  writ  they 
completed  the  erection  of  a  stable  on  the  strip 
of  liuid,  which  obstructed  the  plaintifiTs  right  of 
way.  The  plaintiffs  brought  an  action— first, 
for  a  declaration  that  they  were  entitled  to  the 
right  of  way ;  secondly,  an  order  requiring  the 
defendants  to  remove  the  buildings  in  Question ; 
thirdly,  for  an  injunction  to  restrain  the  defen- 
dants, their  servants  and  agents,  from  obstruct- 
ing the  plaintifEs  and  their  tenants,  and  the 
agents  of  the  plaintiffs  and  their  tenants,  in  the 
exercise  of  such  right  of  way.  The  defendants 
pleaded  extinguishment  or  abandonment  before 
action  brought  .—Held,  first,  on  the  facts,  that 
the  plaintiffs  had  proved  their  title  to  and  had 
not  abandoned  or  extinguished  their  right  of 
way;  secondly,  that  partial  abandonment,  by 
the  erection  of  a  summer-house  projecting 
across  a  portion  of  the  strip  of  land,  was  not,  in 
the  circumstances,  sufficient  evidence  of  aban- 
donment; that  the  plaintiffs  were  entitled  to 
an  injunction  and  40s.  damages,  but  that, 
owing  to  the  fact  that  the  defendants'  obstruct- 
ing building  had  been  completed  eight  months 
before  action,  an  order  for  its  removal  could 
not  be  made.  Young  v.  Star  Omnibus  Co,,  86 
L.  T.  41— Farwell,  J. 

Bight  of  Way  — Bights  of  Landlord  and 
Tenant.]— ;See  Landlobd  and  Tenaitt. 

To  Vational  Koniunont.]— 5m  Way. 


7.  Otheb  Kinds  of  Eabbiosnts. 

Water  from  WoU— Biglit  to  Take—Twenty 
Taan'  Vier— Landlord  and  Tenant — Tenants  of 
Same  Landlord.]— Prior  to  1875,  two  holdings, 
of  which  M.  was  owner  in  fee,  situate    npon 
either  side  of  a  country  road,  were  held    to- 
gether, and  upon  one  of  them  there  was  a  well. 
In  1875  the  premises  were  divided.    The  peart  on 
one  side  of  the  road  was  let  to  G.,  who  had 
sinoe  remained  in  possession  and  was  a  judicial 
tenant  to  M. ;  and  the  other  part,  containing  the 
well,  was  retained  by  M.    There  was  no  agree- 
ment that  G.  was  to  be  entitled  to  use    the 
water  of  the  well.    There  was  a  bam  on  G.'a 
part  of  the  premises,  which  in  1878  was  con- 
verted into  a  dwelling-house,  and  this  house 
was  at  first  occupied  by  P.,  a  cottier  tenant  of 
G.,  and  subsequently  by  the  defendant,  who  had 
been  nineteen  years  in  occupation  as  cottier 
tenant.     Since  1878  P.  and  the  defendant  as 
his  successor,  had  used  the  water  of  the  well  m 
of  right,  and  had  entered  and  walked  over  the 
portion  of  the  land  on  which  the  weU  was  for 
the  purpose  of  approaching  the  well.    In   an 
action  of   trespass  against   the   defendant,  a 
cottier  tenant  of  G.,  the  acts  of  trespass  being 
committed  in  assertion  of  defendant's  right  to 
take  water,— He^,  first,  that  it  was  impossible 
to  presume  an  implied  grant  of  an  easement  in 
1875  to  G.  in  ^vour  of  the  defendant  and  all 
future  tenants  of  G. ;  and  secondly,  that  it  was 
impossible  to  presume  a  lost  grant  by  M.  to  G. 
by  reason  of  the  user  of  the  well  for  twenty 
years.    Macnaghten  v.  Baird,  [1908]  2  Ir.  R. 
731-C.A. 

Herbage — Inclotnro  Award — Proramption  of 

Grant.]— Where  a  local  authority  has  for  fifty 
years  let  the  herbage  of  a  private  road,  without 
any  restriction  as  to  grazing,  the  Oourt  will 
presume  a  lost  grant  of  a  right  co-extensive 
with  the  usage.  It  makes  no  difference  that 
the  herbage  was  given  to  the  predecessors  of 
the  local  authority  by  an  inclosure  award,  with 
the  restriction  that  it  was  to  be  grazed  by  sheep 
only,  or  that  the  usage  purported  to  be  in  exer- 
cise of  the  right  given  by  the  award.  Neaverson 
V.  Peterborough  Rural  Council,  70  L.  J.  Ch.  35 ; 
[1901]  1  Ch.  22;  88  L.  T.  496;  49  W.  R.  164- 
Gozens-Hardy,  J. 

Turbary— Profit  i  Pendre— EBdoTment  at  of 
Bight— Lett  Grant— XiitakeO—Sub-tenanto  of 
lands  held  under  a  lease  for  lives  renewable  for 
ever  out  turf,  during  a  period  exceeding  sixty 
years,  for  their  own  use,  on  lands  of  the  lessor 
not  included  in  the  demised  premises,  which 
comprised  bog  as  well  as  arable  and  pasture. 
They  believed  that  they  had  a  right  to  do  this, 
as  the  lease  contained  words  giving  leave  to 
cut  turf  for  firing  on  the  lands  of  the  lessor. 
The  lease,  in  fact,  contained  no  such  words,  but 
a  lease  of  adjoining  lands,  made  between  the 
same  parties,  did  contain  such  words.  The 
cutting  was  permitted  by  the  lessor,  as  his  agent 
believed  that  the  right  existed  under  the  lease. 
An  injunction  was  sought  to  restrain  the 
tenants  from  cutting  txuti—Held,  that  a  lost 
grant  should  be  presumed.  De  la  Warr  v. 
Miles  (17  Ch.  D.  585)  appUed.  Dawson  v. 
M*Oroggan,  [1908]  1  Ir.  R.  9^— C.A, 

Oanal— Working  ]Iinenai.}~SM  Watbb. 
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Ezeentor— Grant  of  hj.]—8ee  Lands  Clauses 
Act. 

t    Appurtenant    to.]  —  See 


Sishory- 

FlSHBBISS. 

ChraTol— Bight    to   take   from   "BiYBi.^  —  See 
Custom. 

Xortgagee— Bale  hj.}—See  Mobtgagb. 

Profoription— Bight  by— Merger  in  Statute.]— 

See  Statute. 


EASTER  OFFERINGS. 

Lialiility  te  Ineome  TtoL^—See  Revenue. 

ECCLESIASTICAL  LAW. 

1.  statutes,  741. 

2.  Church,  742. 

(a)  Generally,  742. 

(b)  Ornaments,!^. 

(c)  Endowment,  749. 

3.  Clergy,  749. 

(a)  Bishop,  749. 
(6)  Dean,  750. 

(c)  ilrc/k2ea6on,  750. 

(d)  Incumbent,  750. 
(fl)  Cwate,  760. 

(/)  Ordtno/ion,  750. 

ig)  Administration  of  Sacraments,  751. 

(fe)  Cter^  />wcip{tne,  751. 

4.  Churchwarden,  763. 

5.  Qraveyard,  754. 

6.  Ofe6e,  762. 

7.  ITi^^,  763. 

8.  Faculty,  763. 

9.  Consistory  Court,  76S. 

10.  i^i^pea/,  764. 

11.  Other  Matters,  765. 


1.  Statutes. 

1.]— 61  &  62  Vict.  0. 48  is  the  Benefices 
Act,  1898. 

Biihopricf.]— 4  Edw.  7  o,  90  is  the  Bishoprics 
of  Southwark  and  Birmingham  Act,  1904. 

Burial.]— 63  &  64  Vict.  o.  15  is  the  Burial  Act, 
1900. 

Cremation.]— 2  Edw.  7  o.  8  w  the  Cremation 
Act,  1902. 

Deanery.]— 6  Edw.  7  c.  19  m  the  Deanery  of 
Manchester  Act,  1906. 

Manchester  Oanonriet .]— 62  &  63  Vict.  o.2Sis 
the  Manchester  Canonries  Act,  1899. 

Soifragan  Biihope.]— 61  &  62  Vict.  c.  11  is 
the  Suffragan  Bishops  Act,  1898. 


Tithe  Benteharge.]— 62  &  63  Vict.  o.  17  t^ 
the  Tithe  Benteharge  (Bates)  Act,  1899. 


Vnion  of  Benefleee.]— 61  &  62  Vict.  c.  23  t« 
the  Union  of  Benefices  Act,  1898. 

2.  Church. 

(a)  Generally, 

Bnlargement  of  Ghaneel  of  Pariih  Ohurch^ 
Be-ereotion  of  East  "^nndow- Military  Oolonrf 
—Consents  Beqmred.]— A  faculty  for  the  en- 
largement  of  the  parish  church  of  St.  Margaret's, 
Westminster,  by  taking  down  and  rebuilding 
the  east  wall  of  the  chancel  of  the  church  six 
or  seven  feet  further  to  the  east  and  for  other 
alterations  in  the  church,  including  the  re- 
erection  and  re-leading  of  the  historical  painted 
window  at  the  east  end  of  the  chancel  erected 
by  the  House  of  Commons,  was  granted,  on  the 
application  of  the  rector  and  churchwardens 
with  the  consent  of  the  parish  vestry,  on  it 
appearing  in  evidence  that  official  notice  of  the 
application  for  the  faculty  had  been  given  to 
the  then  Speaker  of  the  House  of  Commons, 
and  that  the  assent  of  the  members  of  the 
House  of  Commons  to  the  works  proposed  by 
the  faculty  had  been  sufficiently  shewn.  St, 
Margaret's,  Westminster,  In  re,  [1905]  P.  286— 
Consist.  Ct.  of  London. 

The  temporary  removal  of  certain  military 
colours  affixed  to  the  walls  of  the  chancel  under 
a  previous  faculty  (see  Vincent  and  Tomlinson 
V.  Eyton,  [1897]  P.  1)  was  authorised  by  the 
Court  with  the  consent  of  the  representative  of 
the  regiment  to  which  the  colours  belonged.  lb, 

Be-pewing  of  Portion  of  Vow  Parish  Chnroh 
originally  Appropriated  to  Sohool  Children  — 
Pew-rents.] — The  seats  in  a  new  parish  church 
were  in  1885  allotted  by  the  Ecclesiastical  Com- 
missioners as  follows:  two  pews  for  the  vicar 
of  the  parish  and  his  family ;  315  sittings  to  be 
let  to  pew-renters;  222  sittings  as  free  seats, 
and  seventy-two  sittings  as  seats  for  children, 
in  the  expectation  that  the  population  of  the 
parish  would  in  the  main  be  composed  of  work- 
ing men.  This  expectation  was  not  realised, 
and  in  1898  the  vicar  and  churchwardens  of 
the  parish  applied  to  the  Ordinary  to  authorise 
by  teculty  the  substitution  of  pews  for  adults 
in  the  place  of  the  seventy-two  sittings  allotted 
as  children's  seats  as  above  mentioned,  and  the 
letting  of  the  substituted  pews  at  pew-rents  to 
be  expended  in  church  improvements  and  ex- 
penses '.—Held,  that  the  Ordinary  had  no  juris- 
diction to  grant  a  faculty  appropriating  to  other 
purposes  seats  allotted  by  the  Ecclesiastical 
Commissioners  as  free  seats  or  authorising  the 
letting  of  any  seats  to  pew-renters,  but  that  a 
faculty  might  be  decreed  in  his  discretion  for 
the  substitution  of  pews  for  adults  in  which  the 
churchwardens  might  seat  parishioners  in  the 
place  of  the  seventy-two  sittings  for  children, 
the  allotment  of  such  sittings  having  been 
made  by  the  Ecclesiastical  Conmiissioners  with- 
out statutory  authority.  Semble,  the  church- 
wardens of  a  church  built  imder  the  Church 
Building  Acts  may,  in  seating  the  parishioners 
in  seats  in  the  church  not  appropriated  to 
pew-renters  or  allotted  as  free  seats  by  the 
Ecclesiastical  Commissioners,  give  a  preference 
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to  applioanto  who  voluntarily  subficribe  to  a 
fond  for  churoh  improvements  and  expenses.  8t, 
Saviour,  Westgaie-cn-Sea  {Vicar)  v.  Parishionerg^ 
[1898]  P.  217— Canterbury  Consist.  Ct. 

Dilapidationt— Report  of  Snnrejor— Ol^oetions 
to—OAn  for  Payment— Signature  of  Bldiop.]— 
The  executor  of  a  deceased  incumbent  of  a 
benefice,  upon  being  sent  a  report  of  the 
surveyor  appointed  by  the  bishop  as  to  the 
dilapidations  in  the  buildings  of  the  benefice, 
wrote  to  the  bishop  that  he  had  received  a 
communication  purporting  to  be  a  copy  of  a 
report  from  the  diocesan  surveyor  relative  to 
dilapidations,  and  that  he  objected  that  the 
communication  did  not  comply  with  the  re- 

r*  rements  of  sections  29  and  31  of  the  Eccle- 
tical  Dilapidations  Act,  1871,  on  the  grounds 
that  it  was  not  made  within  three  months  of 
the  vacancy  and  included  subsequent  dilapi- 
dations, that  it  included  tenant's  fixtures,  and 
that  it  did  not  specif  v  in  detail  the  works  which 
were  needed;  and  the  letter  went  on  to  say: 
**  I  must  object  to  pay  any  additional  costs  by 
reason  of  an  alleged  re^rt  having  been  sent 
to  me,  and  though  it  will  probably  be  to  the 
advantage  of  all  parties  that  this  matter  shall 
be  settled  by  your  Lordship,  I  write  this  letter 
without  prejudice  and  without  in  any  way 
waiving  any  right  I  may  have  of  applying  to 
have  the  surveyor's  present  report  amended  or 
quashed  elsewhere  by  injunctions  or  otherwise." 
The  registrar  of  the  diocese  wrote  to  the  execu- 
tor that  if  he  wished  to  object  to  the  report  he 
must  proceed  under  section  32  of  the  Act.  The 
executor  made  no  further  objection,  and  the 
bishop  made  an  order  under  sections  34  and  85 
for  payment  of  the  sum  found  due,  the  sig- 
nature of  the  bishop  being  placed  on  the  order 
by  means  of  a  stamp: — Held,  that  the  letter 
was  not  an  objection  to  the  report  of  the  sur- 
veyor within  the  meaning  of  section  82  of  the 
Act,  and  that  the  placing  of  the  bishop's  signa- 
ture on  the  order  by  means  of  a  stamp  was  a 
sufficient  signature  within  section  35.  De  Beau- 
vats  V.  Green,  22  T.  L.  R.  816— Lawrance,  J. 

Chapel- Public  Building  or  Bomet tie  Oratory 
— Coniecration.J— A  chapel  which  originally  was 
part  of  the  fabric  of  a  mansion-house,  but 
which  became  a  separate  building  owing  to  the 
mansion-house  being  pulled  down  and  rebuilt 
on  a  different  site,  had  Divine  service  and 
baptisms  of  the  children  of  the  owners  of  the 
mansion-house  performed  in  it  by  the  vicar  of 
the  parish.  In  an  action  by  the  vicar  for  a 
declaration  that  he  and  his  successors  was  and 
were  entitled  to  the  possession  and  control  of 
the  chapel  and  to  perform  Divine  service  and 
celebrate  the  sacraments  in  the  chapel  accord- 
ing  to  the  rites  of  the  Church  of  England, — 
Held,  that  the  chapel  was  not  a  consecrated 
public  building,  and  had  never  been  more  than 
a  domestic  oratory.  Nevill  v.  Studdy,  94  L.  T. 
391 ;  22  T.  L.  R.  349— Buckley,  J. 


(b)  Ornaments. 

Arehitectnral  Beoorationi  —  Omoiilzot— Orna- 
ments Bnbrio.]— A  crucifix  is  neither  a  lawful 
churoh  ornament  nor  an  arohitectual  decoration 
the  retention  of  which  in  a  church  can  be 
authorized  by  faculty,  and  where  a  crucifix  has 
been   introduced   into    a   parish   church   the 


Ordinary  has  jurisdiction  to  direct  its  removal 
by  the  churchwardens  without  proof  that  it  is 
likely  to  have  superstitious  reverence  paid  to  it. 
KensU  v.  St  Ethelburga  (Bectar),  [1900]  P.  80 
— Consist.  Ct.  of  London. 

Tabernacle  for  Reception  of  Beoerred  Saera- 

ent.] — Semble,  a  tabernacle  for  the  reception 
of  the  reserved  Sacrament  is  not  a  lawful  churoh 
ornament.    Ih, 

Interest  Beqoiiite  for  Promotion  ci  Faenlty 
Suit  —  Pariihionert  haTing  Hames  on  Rate- 
book.]— A  parishioner  of  a  parish  in  the  City 
of  London  whose  name  is  on  the  rate-book  ae 
occupier  of  a  room  in  the  parish  taken  solely  to 
enable  him  to  bring  a  civil  suit  in  the  Court, 
has  a  sufficient  interest  to  promote  a  cause  of 
faculty  to  obtain  the  removal  of  unlawful  church 
ornaments  out  of  the  parish  church  of  the  parish 
of  which  he  is  a  parisnioner.    lb. 

Station!  of  the  Oxois— Cmoiilz  oyer  Polpit — 
Fiffore  ci  the  Good  Shephord.]  —  The  Court 
ordered  the  removal  of  fourteen  pictures,  known 
as  the  Stations  of  the  Cross,  which  were  hung 
upon  the  walls  of  a  church  without  a  fttculty 
obtained  for  that  purpose,  iqK>n  the  ground 
that,  upon  the  evidence,  they  were  not  put  up 
for  the  purpose  of  decoration  only,  but  in  order 
to  take  a  place  or  play  a  part  in  devotions  paid 
to  the  Deity  before  them,  whether  in  public 
services  or  by  individuals  in  private  devotions. 
The  Coubt  refused  to  order  the  removal  of  an 
image  of  the  Good  Shepherd  which  was  fixed, 
without  a  faculty,  upon  the  east  wall  on  the 
south  side  of  the  old  chancel  arch  of  the  churoh, 
it  being  a  mere  architectural  decoration,  and 
there  being  no  ^roof  of  superstitious  reverence 
being  paid  to  it.  The  Court  ordered  the 
removfd  of  two  crucifixes,  which  were  placed 
in  the  church,  one  over  each  of  the  pulpite, 
upon  the  ground  that  they  were  erected  with- 
out a  faculty.  A  crucifix  ought  not  to  be 
erected  in  a  church  without  a  faculty  first 
obtained,  and  a  faculty,  or  a  confirmatory 
faculty,  ought  not  in  any  case  to  be  granted 
authorizing  its  erection  unless  there  is  a  very 
general  desire  on  the  part  of  the  church-going 
parishioners  that  it  should  be  erected.  Holy 
Trinity,  Markham  v.  Shirebrook  (Vicar),  [1906] 
P.  230;  22  T.  L.  R.  278— SouthweU  Consist.  Ct. 

Image  ci    the  Good  Bhephord— DeeoratioBs.] 

—A  confirmatory  faculty  was  also  granted  for 
the  retention  in  the  same  church  of  a  small 
figure  standing  on  a  bracket  under  a  canopy 
representing  Our  Saviour  as  the  Good  Shep- 
herd, the  whole  figure  made  of  oak  and  un- 
coloured,  and  affixed  about  ten  feet  from  the 
ground  to  the  east  wall  of  the  church  on  the 
south  side  of  the  chancel  arch,  it  being  held 
to  be  a  mere  arohitectual  decoration  not  liable 
to  give  occasion  to  superstitious  reverence  in 
any  form.    lb, 

OneMiTM  Commimion  Bailt— TaMet  of  Ten 
Commandments,  Lord's  Prayer,  and  Apoetlet* 
Creed— Chanoel  Platfonn— Darkening  of  Windows 
in  Chanoel  — Lamps  Befleeting  Light  on  Oom- 
monion  Table — Faculty — Oommnnion  TahU^ 
Beredos  —  Sooond  Oommnnion  TaUo  in  8ido 
Chapel.]— The  incumbent  of  a  parish  churoh 
havmg  without  a  faculty,  and  contrary  to  the 
vote  of   the  vestry   and   the   wishes   of   the 
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parishioners,  infcrodaced  into  the  choroh 
pictures  representing  the  "Stations  of  the 
Gross  "  proved  to  have  been  used  snperstitioosly, 
and  four  crucifixes,  placed  curtains  over  the 
Ten  Commandments,  the  Lord*s  Prayer,  and 
the  Apostles'  Creed  engraved  on  the  east 
chancel  wall,  and  darkened  the  chancel  by 
affixing  permanent  blinds  on  the  east  window 
and  a  side  chancol  window,  the  Court  ordered 
that  within  three  months  the  "  Stations  of  the 
Cross,"  the  crucifixes,  and  the  curtains  should 
be  removed  out  of  the  church  by  the  incum- 
bent, and  the  outside  blinds  over  the  above- 
mentioned  windows  taken  down  by  him.  If 
the  incumbent  should  not  comply  with  the 
order  of  the  Court  within  three  months  of  its 
date,  the  Court  would  be  prepared  to  issue  a 
faculty  to  the  parishioners'  churchwarden  to 
carry  out  the  order.  The  erection  in  the 
chancel  of  a  communion  table  with  a  reredos 
in  substitution  for  the  communion  table  formerly 
there,  though  made  by  the  incumbent  in 
opposition  to  a  vote  of  the  vestry,  was 
sanctioned  by  a  confirmatory  faculty  from  the 
Court,  on  the  ground  of  its  being  an  artistic 
improvement  to  the  church,  subject  to  the 
platform  on  which  the  communion  table  stood 
being  extended  round  the  north  end  of  the 
table  so  as  to  enable  the  minister  to  ofiiciate 
during  the  Communion  Service  standing  at  the 
north  end.  The  Court  also  sanctioned  by  con- 
firmatory faculty  the  erection  in  the  church  of 
a  side  chapel  with  a  communion  table  in  it, 
though  objected  to  by  the  parishioners,  subject 
to  the  chapel  being  separated  from  the  church 
on  a  plan  to  be  approved  of  by  the  Court. 
Sieveking  v.  Kings/ord  (36  L.  J.  Eco.  1) 
followed.  St.  Mark's,  Marylebone^  In  re; 
8L  Mark's  (Vicar)  v.  Parishioners,  [1898] 
P.  114 — Consist.  Ct.  of  London. 

Figure  of  Onr  Bayionr  in  tlM  Act  of  BloMing.] 
— The  vicar  and  churchwardens  of  a  parish 
church  applied  for  a  faculty  to  authorise  them 
to  remove  the  organ  of  the  church  from  the  east 
end  of  the  north  aisle  to  another  position  in  the 
church ;  to  separate  the  end  of  tne  north  aisle 
from  which  the  organ  was  so  proposed  to  be 
removed  by  a  screen  from  the  rest  of  the  church ; 
to  decorate  the  portion  of  the  church  within  the 
proposed  screen  in  conformity  with  the  decora- 
tion of  the  rest  of  the  church,  and,  with  that 
view,  to  place  at  the  east  end  of  the  north  aisle 
a  figure  of  Our  Saviour  represented  as  standing 
and  in  the  act  of  blessing,  the  figure  to  be 
sculptured  in  stone  in  high  relief,  imder  life- 
size,  about  five  feet  high,  and  surrounded  by  a 
frame  in  which  were  to  be  representations  of 
angels,  and  the  whole  to  be  supported  on  a 
single  stone  pedestal  springing  from  the  floor 
of  the  church.  The  application  was  not  op- 
posed, and  a  faculty  was  granted  as  prayed, 
the  Ordinary  being  of  opinion  that  the  altera- 
tion of  the  position  of  the  organ  would  be  an 
improvement,  that  the  rest  of  the  alterations 
were  desirable  and  advantageous,  and  that  the 
proposed  figure  might  be  lawfully  erected  as 
a  representation  of  an  historical  event  set  up 
for  the  purpose  of  decoration  only.  Christ 
Church,  Ealing,  In  re,  [1906J  P.  289— Consist. 
Ct.  of  London. 

ObAneol  Screen— Cmoiflz—Bood  Loft— Oates.] 
— So  much  of  an  application  for  a  faculty  for  a 
chancel  screen  and  other  works  in  a  parish 


church  as  asked  that  the  Court  would  sanction 
by  faculty  the  placing  above  the  centre  of  the 
chancel  screen  of  a  sculptured  group  of  life-size 
.figures  in  oak,  representing  Our  Saviour  upon 
the  Cross  and  the  Virgin  Mary  and  St.  Jonn, 
was  refused  where  it  appeared  that,  if  the 
faculty  was  granted  as  prayed,  the  Court  would 
be  thereby  authorising  the  restoration  of  the 
pre-Reformation  screen  and  rood  formerly  in 
the  church.  A  faculty  was  also  granted  for  a 
second  communion  table;  and  the  Court  au- 
thorised the  chancel  screen  being  provided  with 
gates,  on  the  ground  that  sufiicient  necessity  for 
a  chancel  screen  with  gates  had  been  shewn  in 
evidence.  Paignton  {Vicar)  v.  Inhabitants, 
[1906J  P.  Ill— Consist.  Ct.  of  Exeter. 

Chancel  Screen  with  Oraciflz  and  Figures  of 
the  Virgin  llary  and  St.  John— Architectural 
Adornment  not  Shewn  to  be  Probably  Open  to 
Abase.] — A  chancol  screen  to  the  upper  portion 
of  the  tracery  of  which  is  attached  over  the 
entrance  archway  the  figure  of  Our  Lord  upon 
the  Cross,  and  on  one  side  of  the  archway  the 
figure  of  the  Virgin  Mary,  and  on  the  other 
side  the  figure  of  St.  John,  is  not  either  from 
its  character  or  position  in  itself  unlawful  in 
churches  or  chapels  of  the  Church  of  England, 
and  may  be  authorised  by  faculty,  provided  the 
Ordinary  is  of  opinion  in  his  discretion  that  it  is 
not  probable  that  the  figures  on  it  will  be  abused 
for  superstitious  purposes.  The  mere  sugges- 
tion that  the  figures  on  the  screen  may  cause 
offence  is  not  a  sufficient  reason  for  the  ordinary 
refusing  in  his  discretion  to  grant  the  faculty. 
St.  Anselm,  Pinner,  In  re,  [1901J  P.  202— Court 
of  Arches. 

Faculty— Erection  of  Oommnnion  Table  Oon- 
stmcted  of  Wood  and  Xonnted  on  Oaston ,  but 
with  the  Front  and  Sides  Covered  with  DetachaUo 
Frames  of  Slate  containing  Xarble  Xoiaics.]— A 
movable  marble  communion  table  is  not  a  legal 
article  of  church  furniture ;  but  a  faculty  may, 
in  the  discretion  of  the  Ordinary,  be  granted  for 
a  movable  wooden  communion  table,  on  the 
front  and  sides  of  which  are  suspended  slabs  of 
slate  decorated  with  marble  mosaics  and  de- 
tachable at  will  without  damage  to  the  table. 
St,  Luke's,  Chelsea  v.  Wheeler,  [1904]  P.  267 ; 
20  T.  L.  R.  422— Consist.  Ct.  of  London. 

The  rector  and  one  of  the  churchwardens  of 
a  parish  church,  who  had  petitioned  the  Chan- 
cellor of  the  diocese  for  a  faculty  for  the  intro- 
duction into  the  chancel  of  the  church  of  a 
movable  communion  table  of  marble,  by  leave 
of  the  Court  brought  in  a  supplementary  peti- 
tion whereby  they  prayed  that,  instead  of  a 
faculty  being  granted  for  the  communion  table 
proposed  by  their  original  petition,  they  might 
be  authorised  to  place  in  the  chancel  of  the 
church  a  movable  communion  table  of  wood 
standing  on  castors,  with  licence  to  suspend  by 
wooden  screws  on  the  front  and  sides  of  the 
table  thin  slabs  of  slate  decorated  with  marble 
mosaics.  The  prayer  of  this  supplementary 
petition  was  not  opposed  ;  and  at  the  hearing  of 
the  suit  it  appeared  that  the  proposed  decorated 
slabs  of  slate  would  be  detacbable  at  will  with- 
out damage  to  the  table  and  be  in  keeping  with 
the  decorations  of  the  rest  of  the  chancel,  and 
that  the  whole  of  the  surface  of  the  proposed 
table  would  be  of  wood,  and  no  marble  mosaic 
of  any  kind  woiUd  rest  thereon  : — Held,  that  a 
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faculty  oould  be  granted  authorising  the  pro- 
posed wooden  communion  table  to  be  placed  in 
the  church  with  the  white  slabs  decorated  with 
marble  mosaics  suspended  on  the  front  and 
sides  of  the  table  in  the  manner  proposed  in  the 
supplementary  petition.    lb. 

Erection  of  Oomanmion  Table  in  Side 

Obapel— Insertion  of  Proriso  Beiernng  Power  to 
Order  Bemonl  of  Oommnnion  Table.]— A  faculty 
was  granted  on  the  application  of  the  rector  of 
a  parish  for  the  erection  and  use  of  a  second 
Ck>mmunion  Table  in  a  side  chapel  of  the  parish 
church,  though  both  the  churchwardens  of  the 
parish  and  the  parish  vestry  expressed  opinions 
averse  to  the  grant,  but  the  Court  directed  that 
a  proviso  should  be  inserted  in  the  faculty 
reserving  to  the  Court,  on  being  satisfied  that 
ornaments  other  than  those  sanctioned  by  the 
present  or  any  future  faculty  had  been  intro- 
duced into  the  chapel  or  unlawful  services 
performed  there,  to  order  the  removal  of  the 
second  Communion  Table  from  the  chapel. 
SL  Anne^Sy  Limehouse  (Rector)  v.  ParisJUoners^ 
[1901]  P.  7a— Consist  Ct.  of  London. 

Erection  of  Seeond  Communion  Table — 

Partition  of  Chapel  from  Sest  of  Church  not 
Eteential— Discretion.]— A  faculty  may,  at  the 
discretion  of  the  Ordinary,  be  lawfully  granted 
for  the  erection  of  a  second  conmiimion  table 
in  a  parish  church  or  chapel  of  ease.  It  is  not 
essential  to  the  legal  existence  of  a  second 
communion  table  authorised  by  such  a  faculty 
that  the  portion  of  the  church  or  chapel  of  ease 
where  the  second  communion  table  is  placed 
should  be  partitioned  off  from  the  rest  of  the 
church  or  chapel,  but  the  circumstances  which 
warrant  the  grant  of  the  faculty  and  the  struc- 
tural and  other  arrangements  which  should  be 
made  in  any  particular  church  or  chapel  when 
a  second  communion  table  is  sanctioned  are 
matters  to  be  decided  by  the  Court  granting 
the  faculty  in  each  case.  St.  James  the  Great 
(Buxton),  In  re,  [1907]  P.  368 ;  23  T.  L.  R.  694 
— Arches  Ct.  of  Canterbury. 

Diieretion  to  Beftase  Confirmatory  Pacnlty 

where  Opinion  of  Chorohgoing  Parishioners  Ad- 
vene to  Betention  of  Omamenti.]— An  appli- 
cation for  a  confirmatory  faculty  to  authorise 
the  retention  in  a  parish  church  of  church  orna- 
ments not  illegal  of  themselves,  but  placed  in 
the  church  without  the  authority  of  a  faculty, 
cannot  be  regarded  in  any  more  favourable  light 
than  an  application  for  a  faculty  for  the  first 
introduction  into  the  church  of  the  same  church 
ornaments,  and  in  all  such  cases  the  Ordinary 
will  refuse  to  grant  the  confirmatory  faculty 
praved  for  unless  there  is  before  him  sufficient 
eviaence  of  a  general  desire  of  the  churchgoing 
parishioners  for  the  retention  in  the  church  of 
the  church  ornaments  in  question.  Markham 
V.  Shirebrook  (Vicar),  [1906]  P.  239. 

— -  Eibot  of  Consecration  on  Chnrch  Orna- 
ments.]— A  bishop  does  not  by  consecrating  or 
dedicating  a  church  give  any  episcopal  sanction 
— direct  or  indirect — for  the  retention  in  the 
church  of  church  ornaments  or  decorations 
which  may  Iiave  been  in  the  church  at  the  time 
of  its  consecration  or  dedication.    16. 

Interest  —  Parishioner  —  Von-resident 

Batepayer.]— In  a  cause  of  faculty  for  the 
removed  of   certain  illegal  ornaments  from  a 


parish  church  it  was  proved  that  the  parish 
church  was  a  new  parish  church  within  a  sepa- 
rate ecclesiastical  parish  formed  under  Lord 
Blandford's  Act ;  tfaAt  the  petitioner  at  the  date 
of  his  petition,  and  thenceforth  during  the  pro- 
ceedings in  the  suit,  was  a  weekly  tenant  of  a 
six-roomed  house  in  this  ecclesiastical  parish, 
five  rooms  in  which  he  underlet,  keeping  in  his 
own  occupation  one  room  into  which  he  ooca- 
sionally  went,  but  where  he  had  never  slept ; 
that  the  house  had  been  taken  by  him  for  the 
sole  purpose  of  giving  him  a  locue  standi  to 
bring  the  suit ;  and  that  he  was  entered  in  the 
rate-book  of  the  civil  narish  out  of  which  the 
ecclesiastical  parish  haa  been  formed  from  before 
the  commencement  of  the  suit  up  to  the  time 
of  the  hearing,  and  had  paid  all  rates  due  and 
payable  by  him  during  that  period : — Held,  that 
the  petitioner  had  a  sufficient  interest  to  entitle 
him  to  promote  the  suit.  Davey  v.  Hinde, 
[1903]  P.  221— Consist.  Ct.  of  Chichester. 

Bight  of  Von-Betident  Batepayer  to  Pro- 
mote Snit — Parishioner  of  new  Eccleeiaitical 
Parish.]— The  tenant  of  a  house  within  the 
limits  of  an  ecclesiastical  district  formed  into 
a  separate  parish  with  a  new  parish  church 
under  Lord  Blandford's  Act,  who  has  his  name 
on  the  rate-book  of  the  civil  parish  out  of  which 
the  separate  parish  has  been  formed,  and  pays 
the  civil  parochial  rates  levied  on  him,  has  a 
sufficient  mterest  to  promote  a  faculty  suit  for 
the  removal  of  illegal  ornaments  set  up  in  the 
new  parish  church,  notwithstanding  that  he  does 
not  reside  in  the  ecclesiastical  district  and  has 
become  tenant  of  the  house  for  the  sole  purpose 
of  qualifying  as  a  parishioner  and  ratepayer. 
Davey  v.  Hinde,  [1901]  P.  95— Chichester  Con- 
sist.  Ct. 

Illegal  Chnrch  Ornaments— EiESMt  of  Conse- 
cration.]—A  bishop  cannot  by  a  sentence  of 
consecration  legalise  the  retention  in  a  parish 
church  of  an  ornament  which  is  forbidden  by 
the  law  to  be  there.  Various  ornaments  and 
things  ordered  to  be  removed  from  a  parish 
church  as  illegal.    lb. 

Criminal  Snits  affainit  Chnrchwardens.] — 
Observations  as  to  the  institution  of  criminal 
suits  against  churchwardens  for  the  purpose  of 
obtaining  the  removal  of  illegal  church  orna- 
ments,   lb, 

Xonition  to  BemoTc  Ornaments  Introdneed 
into  Parish  Chnrch  without  a  Faculty— lasidft- 
ciency  of  Interest— Secretary  of  ArchUshcp — 
Sequestrator  during  Vacancy  of  Benefice.] — The 
chuiohwardens  of  a  parish  in  the  diocese  of 
York,  the  incumbency  of  which  was  vacant  by 
the  resignation  of  the  last  incumbent  thereof, 
were  cited  to  shew  cause  why  a  monition  should 
not  be  issued  calling  upon  them  to  remove  out 
of  the  parish  church  certain  ornaments  intro- 
duced there  without  the  authority  of  a  faculty. 
The  promoter  in  the  suit  was  not  a  parishioner 
of  the  parish,  but  was  described  in  the  citation 
as  "Thomas  Shepherd  Noble,  of  the  city  of 
York,  solicitor,  secretary  to  His  Grace  the  Arch- 
bishop of  York  and  Ordinary  of  the  Diocese  of 
York."  It  further  appeared,  by  evidence  at 
the  hearing,  though  not  disclosed  on  the  byoe 
of  the  citation,  that  the  promoter  had  been 
appointed  and  was  at  the  tmie  when  the  cita- 
tion issued  sequestrator  of  the  living  during 
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the  vacancy : — Held,  that  the  suit  must  he  dis- 
missed, as  the  promoter  had  not  the  interest 
required  hy  law  to  entitle  him  to  promote  the 
suit.  Lee  v.  Fogg  (L.  R.  4  A.  A  E.  186 ;  L.  R. 
6  P.O.  88)  foUowed.  NobU  v.  Beast,  [1904] 
P.  84— Consist.  Ot.  of  York. 


(o)  EndotomeiU, 

Inyettmant  in  Land— Sale  by  Incumbent— 
How  fMX  Binding  on  Successor.]— By  a  private 
Act  of  Parliament  an  endowment  consisting  of 
personalty  was  vested  in  an  incumbent,  and 
liable  to  be  laid  out  in  the  purchase  of  lands, 
ground  rents,  or  other  hereditaments  in  fee- 
simple  to  be  conveyed  to  and  settled  upon  and 
to  the  use  of  the  rector  for  the  time  being  for 
and  towards  the  maintenance  of  such  rector. 
An  incumbent  ^1],  who  had  no  knowledge  of  the 
source  from  wnich  the  endowment  came,  but 
merely  had  a  general  idea  (to  use  his  own 
expression)  that  it  was  "church  property," 
invested  it  in  his  own  name  in  the  purchase  of 
freehold  ground-rents,  which  were  conveyed  to 
him,  his  heirs  and  assigns,  with  a  declaration  in 
bar  of  dower.  I.  sold  a  portion  of  these 
ground  rents,  and  upon  his  resignation  con- 
veyed the  unsold  portion  to  his  successor  (H.) 
in  fee-simple  by  deed  which  contained  uses  in 
bar  of  dower.  Neither  conveyance  satisfied 
the  provisions  of  the  Charitable  Uses  Act, 
1785  (9  Geo.  2,  c.  36),  with  respect  to  attesta- 
tion and  enrolment.  H.  sold  part  of  the  ground- 
rents  conveyed  to  him  to  the  defendant. 
I.  joined  in  the  conveyance  to  the  defendant. 
H.  subsequently  applied  the  proceeds  of  sale 
to  his  own  use.  In  an  action  by  the  present 
incumbent,  who  was  H.*8  successor, — Held, 
first,  that  the  defendant's  title  was  not  invali- 
dated by  18  Eliz.  c.  10  ;  and  secondly,  that, 
assuming  I.  or  H.  to  be  a  trustee  of  the  ground- 
rents,  the  present  incumbent  could  not  impeach 
the  sale.  Fower  v.  Banks,  70  L.  J.  Ch.  700 ; 
[1901]  2  Ch.  487 ;  86  L.  T.  876 ;  49  W.  R.  679 ; 
66  J.  P.  21— Cozens-Hardy,  J. 

8.  Clebgy. 

(a)  BUhop, 

Stotnte.]— 4  Edw.  7  c.  80  ia  ^/w  Bishoprics  of 
Southwark  and  Birmingham  Act,  1904. 

Confirmation  of  Election— Opposition— Bight 
of  Oppoten  to  be  Heard — Xandamoi  to  Arch- 
bishq^  and  Yioar-Oeneral  to  Hear  Opposert.]— 

In  proceedings  for  the  confirmation  of  the 
election  of  a  bishop,  to  which  opposers  have  been 
sununoned  by  a  citation  in  the  usual  form,  the 
archbishop  or  his  vicar-general  cannot  entertain 
objections  alleging  that  the  bishop-elect  has 
committed  ecclesiastical  offences;  that  he  has 
published  doctrines  contrary  to  the  Articles  of 
the  Church  of  England,  and  has  been  con- 
nected with  societies  formed  to  propagate 
doctrines  and  practices  contrary  to  those 
Articles;  and  that  he  is  not  a  prudent  and 
discreet  man,  or  a  fit  and  proper  person  to  fill 
the  office  of  bishop.  Bex  v.  Canterbury  (Arch- 
bishop) (No,  1),  71  L.  J.  K.B.  894 ;  [1902]  2  K.B. 
508;  86  L.  T.  79;  60  W.  R.  848— D. 

Persons  claiming  to  be  heard  in  opposition  to 
the  election  of  a  bishop  may  properly  be  re- 


quired to  give  written  notice  of  their  objections 
before  the  actual  ceremony  of  confirmation 
takes  place.    16. 


(b)  Dean, 

Deanery  of  Manehefter.]— 6  Edw.  7  c.  19  i« 
the  Deanery  of  Manchester  Act,  1906. 


(o)  Archdeacon, 

Joriidiotion  to  Admit  Chnrchwarden  — 
Inhibition  by  Bishop  daring  Visitation— Sus- 
pension dnrJJiff  Inhibition.]— Where  a  bishop 
inhibits  an  archdeacon  within  his  diocese  from 
the  exercise  of  his  spiritual  and  ecclesiastical 
jurisdiction  within  his  archdeaconry  during  the 
bishop*8  visitation,  the  jurisdiction  of  the  arch- 
deacon to  admit  to  the  office  of  churchwarden 
is  suspended  while  the  inhibition  is  in  force, 
and  the  bishop  has  exclusive  jurisdiction  to 
admit.  Bex  v.  Simpson  (1  Str.  609)  explained. 
Beg.  V.  Sowter,  70  L.  J.  K.B.  822;  [1901]  1 
K.B.  896;  84  L.  T.  86;  49  W.  R.  888 ;  66  J.  P. 
356— C.A. 


(d)  Incumbent, 

Beiignation—Peniion— Declaration  of  Bishop 
—Jurisdiction  to  Beview.] — The  Court  has  no 
power  to  review  a  declaration  by  a  bishop  under 
the  Incumbents'  Resignation  Act,  1871,  fixing 
the  amount  of  the  pension  payable  to  a  retiring 
incumbent  out  of  the  revenues  of  the  benefice, 
though  the  amount  so  fixed  may  be  shewn  to 
exceed  the  maximum  allowed  by  the  Act — 
namely,  one-third  part  of  the  annual  value  of 
the  benefice.  Moving  v.  Hardy,  20  T.  L.  R.  776 
—Darling,  J. 


(e)  Curate, 

Licaneo— " Bzamination  and  admission"  by 
Bishop.] — In  canon  48  of  the  Canons  of  16o!3 
(which  provides  that  **no  curate  or  minister 
shall  be  permitted  to  serve  in  any  place  without 
examination  and  admission  of  the  Bishop  of 
the  diocese  .  .  .  having  respect  to  the  greatness 
of  the  cure  and  meetness  of  the  party")  the 
words  "examination  and  admission"  mean 
investigating  and  seeing  whether  a  licence 
should  be  granted  or  not.  Bex  v.  Liverpool 
(Bishop),  20  T.  L.  R.  486— D. 

(f)  Ordination. 

<* Brawling**— Beading  Protest  against  Can- 
didate for  Ordination— Allegation  of  Impediment 
of  Doetrinal  Vatore— **  Votable  crime  "  or  <<  Im- 
pediment.'*]— A  mere  allegation  that  a  candidate 
for  priest's  orders  has  been  a  party  to,  or  taken 
part  in,  the  service  in  a  church  in  which  breaches 
of  prescribed  ritual  have  taken  place  does  not 
constitute  a  **  notable  crime  "  or  *'  impediment " 
within  the  meaning  of  those  words  in  the 
Service  for  the  Ordering  of  Priests  in  the  Book 
of  Conmion  Prayer.  Kensit  v.  St.  PauVs  Dean 
and  Chapter,  74  L.  J.  K.B.  454;  [1905]  2  K.B. 
249;  92  L.  T.  601;  53  W.  R.  622;  69  J.  P.  250; 
21  T.  L.  R.  426— D. 
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(g)  AdnUnutraium  of  Sacraments. 

SMenration  — Crimiiua  Suit  by  Letten  of 
Bequest— Monitioii.] — The  reservation  of  the 
Sacrament  of  the  Lord's  Supper  is  unlawful. 
In  a  criminal  suit  hy  letters  of  request  pro- 
moted hy  the  hishop  of  the  diocese,  the  Court, 
heing  of  opinion  that  the  incumhent  had  heen 
charged  with  an  ecclesiastical  offence,  and  that 
that  offence  had  heen  sufficiently  proved, 
directed  a  monition  to  issue  to  him  requiring 
him  to  ahstain  from  keeping  or  causing  and 
permitting  to  he  kept  in  his  church,  either  over 
the  altar  or  elsewhere,  hread  and  wine  which 
had  heen  consecrated  at  a  oelehration  of  the 
Holy  Communion  and  not  consumed  at  or 
immediately  after  such  celehration,  and  also 
from  keeping,  huming,  or  causing,  or  permitting 
to  he  kept  huming,  a  light  in  front  of  the  said 
consecrated  hread  and  wine.  Oxford  (Bishop)  v. 
Henly,  [1907]  P.  88;  23  T.  L.  R.  162— Arches 
Ct.  of  Canterbury. 


(h)  Clergy  Discipline. 

Jnrisdietion— ObATge  of  having  been  ^'oon- 
vieted  by  a  temporal  Coiurt  of  having  committed 
an  act  eonititnting  an  eeeleiiastieal  offenee  " — 
Convietion  by  KagiMtiatet  of  Indecent  Behavioiir 
in  a  Church  of  the  Church  of  England  during 
Divine  Service.] — ^Indecent  behaviour  of  a  clergy- 
man in  a  church  of  the  Church  of  England 
during  the  celebration  of  Divine  service,  though 
punishable  by  magistrates  under  the  EkKslesi- 
astical  Courts  Jurisdiction  Act,  1860,  is  an 
offence  against  the  general  ecclesiastical  law. 
Girt  V.  FiUinghamy  [1901]  P.  176— Consist.  Ct. 
of  St.  Albans. 

The  Consistory  Court  of  the  diocese  within 
which  a  clergyman  holds  preferment  has  juris- 
diction under  section  2  of  the  Clergy  Discipline 
Act,  1892,  to  try  and  sentence  him  imder  that 
Act  in  case  he  is  convicted  by  a  temporal  Court 
of  having  committed  an  act  constituting  an 
offence  against  ecclesiastical  law,  not  being  a 
question  of  doctrine  or  ritual,  notwithstanding 
that  the  offence  he  is  charged  with  is  not  an 
offence  against  morality.    lb. 

Pretended  Ordination  of  Priest  by  Incumbent 
of  Pariih  Church,  not  being  a  Bishop— Sentence — 
Discretion— Deprivation— Suspension  ab  Officio  et 
Beneflcio.] — It  is  an  offence  against  ecclesi- 
astical law  for  the  incumbent  of  a  parish 
church,  not  being  a  bishop,  to  purport  to  ordain 
a  priest  without  having  been  given  public 
autnority  to  take  upon  himself  the  power  of 
ordination.  St.  Albans  (Bishop)  v.  Fillingham^ 
[1906]  P.  163 ;  22  T.  L.  R.  293,  332— Arches  Ct. 
of  Canterbury. 

The  Court  treated  the  undoubted  and  ad- 
mitted offences  of  the  defendant  in  officiating 
in  a  Nonconformist  chapel  in  the  parish  of 
another  incumbent  and  in  contumaciously  dis- 
obeying the  lawful  commands  of  his  ordinary 
as  merged  in,  and  overshadowed  by,  the  offence 
of  purporting  to  exercise  the  power  of  ordina- 
tion of  a  bishop.    lb. 

In  a  criminal  suit  by  letters  of  request 
brought  under  the  Church  Discipline  Act,  1840, 


against  an  incumbent  for  having  purported  to 
ordain  a  layman  as  a  presbyter  of  the  Chtircfa 
of  God,  the  defendant  having  stated  at  the 
hearing  that  he  admitted  and  regretted  his 
error,  the  Court  did  not  pronounce  sentence  of 
deprivation  against  him,  but  decreed  that  he 
be  suspended  ah  officio  et  benefhio  for  two  years, 
and  admonished  him  to  abstain  in  future  from 
the  like  offences,  and  oondenmed  him  in  the 
costs  of  the  proceedings.    lb. 

Deprivation  of  Vicar— Court  of  Summary  Juris- 
diction—Separation Order— Persistent  Cnielty.] 
— An  order  made  by  Justices  under  the  Sum- 
mary Jurisdiction  (Married  Women)  Act,  1895, 
for  a  separation  between  a  clergyman  and  hie 
wife  on  the  ground  of  his  "  persistent  cruelty," 
is  not  an  order  for  judicial  separation  made  '*  in 
a  divorce  or  matrimonial  cause  "  within  the 
meaning  of  the  Clergy  Discipline  Act,  1892,  s.  1, 
sub-s.  1  (d) ;  and  where  a  bishop,  in  consequence 
of  such  an  order  having  been  made  against  a 
clergyman,  has  declared  his  living  vacant  in 
pursuance  of  the  Clergy  Discipline  Act,  1892, 
such  a  declaration  will  be  held  to  be  unautho- 
rised and  invalid.  Sweet  v.  Ely  (Bishop),  71 
L.  J.  Ch.  771;  [1902]  2  Ch.  608;  86  L.  T.  679; 
50  W.  R.  620-Joyce,  J. 

<'  Brawling  "  —  Roadlng  Protest  against  Can- 
didate for  Ordination — Allegation  of  Impediment 
of  Doctrinal  Katnre— '*  ITotable  crime  "  or  **  Im- 
pediment.'']— A  mere  allegation  that  a  candi- 
date for  priest's  orders  has  been  a  party  to,  or 
taken  part  in,  the  service  in  a  church  in  which 
breaches  of  prescribed  ritual  have  taken  place 
does  not  constitute  a  **  notable  crime  "  or  "  im- 
pediment "  within  the  meaning  of  those  words 
m  the  Service  for  the  Ordering  of  Priests  in  the 
Book  of  Common  Prayer.  Kensit  v.  St.  PauVs 
Dean  and  Chapter,  74  L.  J.  K.B.  464 ;  [1905] 
2  K.B.  249;  92L.T.601;  58  W.R.  622;69  J.  P. 
250 ;  20  Cox  C.C.  829 ;  21  T.  L.  R.  426— D. 

Obtaining  Money  under  False  Pretences  — 
<«  Immoral  act  or  immoral  conduct."] — To  collect 
alms  under  false  and  fraudulent  pretences  is  an 
**  immoral  act,"  and  therefore  an  ecclesiastical 
offence  under  section  2  of  the  Clergy  Discipline 
Act,  1892.  Fitgmaurice  v.  Hesketh,  73  L.  J.  P.C. 
58;  [1904]  A.C.  266 ;  90  L.  T.  216 ;  20  T.  L.  R. 
802— P.C. 

"  Immoral  conduct "— Vo  Indecency.]— If  the 
conduct  of  a  clerk  in  holy  orders  is  "  unworthy 
of  the  character  of  ministers  of  religion,"  then 
he  is  guilty  of  **  immoral  conduct  **  within  the 
meaning  of  section  2  of  the  Clergy  Discipline 
Act,  1892,  notwithstanding  that  no  act  of  mde- 
cency  is  proved  against  him.  Sweet  v.  Young, 
[1902]  P.  37 ;  60  W.  R.  96— Consist.  Ct.  of 
Rochester. 

<<  Swearing  and  ribaldry ''—''  Immoral  habit.**] 
— The  rare  use  during  a  period  of  three  years, 
on  occasions  of  provocation,  of  objectionable 
language,  does  not  constitute  an  **  immoral 
habit  *'  within  the  meaning  of  section  2  of  the 
Clergy  Discipline  Act,  1892.  Moore  v.  Oxford 
(Bishop),  73  L.  J.  P.C.  43;  [1904]  A.C.  283;  90 
L.  T.  425— P.O. 

Offteiating  without  Leave  of  Limmibattt  of 
Parish  and  Contrary  to  Inhibition  of  (MHarnxj— 
IThconsecrated  Building— Public  PerAirmaaoe  of 
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DiTine  Bsnriee— Xonitiim.]— It  is  an  eooleeias- 
tioal  offence  under  the  Ghnrch  Discipline  Act, 
1840,  for  a  clerk  in  holy  orders  of  the  Church  of 
England  to  publicly  perform  any  of  the  services 
of  the  Church  of  England  without  lawful 
authority  in  a  parish  without  the  consent  and 
against  the  express  wish  of  the  incumbent  of 
the  parish,  and  such  offence  is  aggravated  where 
the  accused  clerk  has  in  so  acting  disobeyed  the 
inhibition  of  the  Ordinary.  The  respondent  was 
admonished  from  offending  in  the  like  manner 
in  the  future.  NesHtt  v.  Wallace,  [1901]  P.  364 
— Arches  Ct.  of  Canterbury, 

Orimijial  Suit  affainst  Lay  Beetor— Vegleet  to 
Repair  Chanoel— Jurisdiotion.] — The  Ecclesias- 
tical Courts  have  no  jurisdiction  to  entertain 
a  criminal  suit  against  a  lay  rector  who  has 
neglected  to  perform  his  duty  of  repairing  the 
chancel  of  the  church  of  which  he  is  the  rector, 
unless  the  chancel  was  out  of  repair  at  the  time 
of  the  institution  of  the  suit.  Neville  v.  Kirby, 
[1898]  P.  160— Consist.  Ct.  of  Lichfield. 

LeaTO  to  Appeal— Petition  for— Enlargement  of 
Time.]— In  order  to  obtain  an  enlargement  of 
time  to  appeal,  as  limited  by  the  rules  made 
under  the  Clergy  Discipline  Act,  1892,  a  per- 
fect explanation  must  be  given  of  the  delay 
incurred.  Lee  v.  Atherlon,  74  L.  J.  P.C.  14; 
[1904]  A.C.  805— P.C. 


4.  Chubchwabden. 

Corporate  Entity.] — Churchwardens  are  not  a 
corporation  in  the  full  sense  of  the  word — they 
are  not  a  corporate  entity,  and  cannot  sue  or  be 
sued  by  any  corporate  name — but  they  are  a 
quasi-corporation  for  the  purpose  of  holding 
land  and  the  devolution  of  property.  Fell  v. 
Charity  Lands  {Official  Trtistee),  67  L.  J.  Ch. 
386;  [1898]  2  Ch.  44;  78  L.  T.  474;  62  J.  P. 
804r-C.A. 

Liability  of  Ohnrohwardeni  and  Overseen — 
Oontraet  made  by  Vestry.]— The  churchwardens 
and  overseers  of  a  parish  are  not,  as  such,  liable 
to  be  sued  in  respect  of  a  contract  made  by  the 
vestry  of  the  parish.  Klenck  v.  Farris,  69  J.  P. 
41;  8  L.  G,  R.  89— C.A. 

Vestry— Election  of  Parishioners'  Ohnrch- 
warden— Bight  of  Minister  to  Vote.]— In  the 
89th  Canon  of  1608,  which,  being  declaratory 
of  the  common  law,  affirms  that,  if  the  minister 
and  parishioners  of  a  parish  cannot  agree  as  to 
the  appointment  of  churchwardens,  the  minister 
shall  choose  one  and  the  parishioners  another, 
the  term  "  parishioners  **  means  the  parishioners 
as  distinguished  from  the  minister,  and  does 
not  include  the  minister.  Bex  v.  Salisbury 
lBish(ml  70  L.  J.  K.B.  698 ;  [1901]  2  K.B.  226 ; 
84  L.  T.  668 ;  49  W.  R.  629 ;  66  J.  P.  631— C. A. 

Section  8  of  the  Vestries  Act,  1818,  which 
provides  that  every  inhabitant  of  a  parish 
present  at  a  vestry  who  shall  have  been  as- 
sessed and  charged  by  the  last  poor  rate  shall 
be  entitled  to  vote,  does  not  upon  its  true  con- 
struction alter  the  law  as  declared  by  the  canon 
so  as  to  entitle  the  minister  to  vote  upon  the 
election  of  the  parishioners'  churchwarden.    lb. 


6.  Gbaveyard. 


Burial.]— 63  &  64  Vict.  c.  16  is  the  Burial 
Act,  1900. 

Provided  by  Burial  Board  —  Addition  to 
Burial  Oronnd  —  Erection  of  Monuments  — 
Incumbent's  Fees— **  Payable  " — ^^Laid  out  and 
used  "-Consecration.] — In  1893  a  burial  board 
purchased  for  burial  purposes  eight  acres  of 
land  adjoining,  but  separated  by  a  wall  from, 
a  burial  ground  of  seventeen  acres  which  had 
been  provided  by  the  board  in  1864,  and  in 
respect  of  which  the  vicar  of  the  parish  received 
fees  for  burials  and  for  the  erection  of  monu- 
ments therein.  In  1897  the  wall  was  lowered 
and  conmiunication  was  effected  between  the 
eight  acres  and  the  seventeen  acres,  and  the 
eight  acres  were  laid  out  and  adapted  for  burial 
purposes.  On  Jime  18,  1900,  the  Home  Secre- 
tary sanctioned  the  division  of  the  eight  acres 
into  consecrated  and  unconsecrated  portions. 
On  July  2,  1900,  a  petition  for  consecration  of 
the  former  portion  was  sent  to  the  bishop,  but 
there  was  no  actual  consecration  of  the  ground 
until  October  13,  1900.  The  Burial  Act,  1900, 
was  passed  on  July  10, 1900.  The  first  burial 
in  the  eight  acres  was  in  November,  1902,  in 
the  consecrated  part : — Held,  that  the  vicar  had 
no  right  to  fees  in  respect  of  the  erection  of 
monuments  in  the  consecrated  portion  of  the 
eight  acres,  inasmuch  as  before  the  passing  of 
the  Burial  Act,  1900,  the  ground  in  question 
had  not  been  actually  consecrated,  and  there- 
fore at  the  passing  of  that  Act  no  fees  were 
payable  in  respect  of  such  ground  within  the 
meaning  of  section  3,  sub-section  4  (i)  of  the 
Act.  Young  v.  Kingston-on-Thames,  Isurbiton^ 
New  Maiden,  and  Coombe  Joint  Burials  Com- 
mittees, 76  L.  J.  K.B.  382;  [1907]  1  K.B.  416; 
96  L.  T.  134;  71  J.  P.  121;  6  L.  G.  R.  481; 
28  T.  L.  R.  218— C.A. 

The  expressions  •*  payable  "  and  "  laid  out  and 
used"  in  the  section  considered.  Decision  of 
Channbll,  J.  (76  L.  J.  K.B.  226;  [1906] 
1  K.B.  338),  affirmed  on  different  grounds.    lb. 

Purehase  of  Land  —  Powers  of  Local  Au- 
thority —  Approval  of  Secretary  ci  State  — 
" Provide."]— The  expression  "providing  a 
burial  ground"  in  the  Burial  Acts,  1862  and 
1863,  does  not  extend  to  the  acquisition  by 
purchase  or  otherwise  of  land  for  a  burial 
ground  so  as  to  make  the  previous  sanction  of 
the  Secretary  of  State  necessary  to  the  validity 
of  an  agreement  for  purchase.  "  Providing  "  is 
doing  something  to  the  land  after  it  has  been 
acquired.  Ward  v.  Portsmouth  Corporation, 
67  L.  J.  Ch.  489;  [1898]  2  Ch.  191;  78  L.  T. 
771 ;  46  W.  R.  610;  62  J.  P.  820— C.A. 

Per  liiNDiiEY,  M.R. — Section  6  of  the  Burials 
Act,  1863,  applies  to  new  additions  to  burial 
grounds,  as  well  as  to  new  burial  grounds.    lb. 

Enlargement— Land  **  adjoining  to  an  enst- 
ing  churehyard."] — A  piece  of  land  opposite 
to  a  churchyard,  and  separated  from  it  by  a 
public  highway  twenty  feet  wide,  may  be  held 
to  be  "adjoining  to  an  existing  churchyard" 
within  the  meaning  of  section  1  of  the  Conse- 
cration of  Churchyards  Act,  1867,  and  can  be 
consecrated  under  that  Act.  Bateman  (Baroness) 
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and  Parker's  Contract,  In  re,  68  L.  J.  Ch.  330; 
[1899]  1  Ch.  699;  80  L.  T.  469;  47  W.  R.  616; 
63  J.  P.  846— Kekewioh,  J. 

Taenlty  for  Sreetion  of  Wall  with  Areado  on 
Difued  Burial  Oronnd— "  Baildinff  "— B«ftiial 
of  Taoolty  for  Pietnrot  at  East  Snd  of  Ohanool 
of  Pariih  Ghnreh— Diierotion— Wiihei  of  Pa- 
rishioner!.]— A  faoulty  for  the  erection  on  a 
disused  burial  ground  of  a  churchyard  wall, 
one  side  of  which  would  be  so  built  as  to  form 
an  arcade  or  covered  way  for  the  protection 
from  the  weather  of  frescoes  proposed  to  be 
painted  on  the  panels  of  that  side  of  the  wall 
which  would  be  inside  the  churchyard,  was 
granted,  the  Ordinary  being  of  opinion  that  the 
wall  or  structure  in  question  was  not  a  **  build- 
ing" prohibited  to  be  erected  on  a  disused 
burial  ground  by  the  Disused  Burial  Grounds 
Act,  1884,  and  the  Open  Spaces  Act,  1887. 
St.  Botolph  (Vicar)  v.  Panshionera,  [1900]  P.  69 
— Consist.  Ct.  of  London. 

Where  the  vestry  of  a  parish  and  the  peti- 
tioners are  unanimous,  or  substantially  so,  in 
favour  of  accepting  a  presentation  picture  of 
merit  for  the  decoration  of  their  parish  church, 
the  introduction  of  the  picture  into  the  church 
may  be  properly  sanctioned  by  a  faoulty,  unless 
the  picture  appears  to  be  likely  to  be  abused  by 
superstitious  reverence,  or  be  otherwise  inap- 
propriate in  a  church,  or  be  such  as  might 
reasonably  give  offence  to  present  or  future 
parishioners;  but  where  it  was  proposed  that 
such  a  picture  should  be  introduced  into  the 
church  of  an  admirably  worked  parish,  and 
conscientious  objections  which  might  be  enter- 
tained by  members  of  the  congregation,  without 
dis|>aragement  to  the  views  of  others  in  favour 
of  it,  were  taken  to  it  as  a  church  decoration 
by  a  substantial  minority  of  resident  parishioners 
who  were  members  of  the  Church  of  England, 
and  it  appeared  that  its  introduction  into  the 
church  would  offend  the  religious  feelings  of 
that  minority  and  introduce  discord  into  the 
parish  where  it  had  never  existed  before,  it  was 
held  to  be  the  duty  of  the  Court  to  refuse  to 
grant  a  faoulty  for  its  introduction.    lb. 

Instance  of  a  faoulty  suit  in  which  memorials 
and  oounter-memorials  signed  by  parishioners 
were  admitted  in  evidence  by  consent.    Jb, 

Addition— Bight  to  Vso  for  Interment— Ap- 
proyal  of  Home  Seeretarj— Land  Set  Apart  and 
in  Part  Vied  for  Intennent— Bight  to  Boild  on 
Part  not  eo  ITied- Disneed  Burial  Oronnd.]— An 
addition  to  an  existing  burial  ground  is  a  new 
burial  ground  within  the  meaning  of  section  6 
of  the  Burial  Act,  1863.  Bostoorth  and  Qrave- 
send  Corporation,  In  re,  74  L.  J.  K.B.  810; 
[1905]  2  K.B.  426;  93  L.  T.  226;  64  W.  R.  39; 
3  L.  G.  R.  849;  69  J.  P.  337;  21  T.  L.  R.  608 
— C.A. 

An  Order  in  Council  made  in  1854  under  the 
Burial  Act,  1853,  provided  that  no  new  burial 
ground  should  be  opened  in  certain  places  with- 
out the  approval  of  a  Secretary  of  State.  In 
1869  an  owner  of  a  burial  ground  in  a  place 
mentioned  in  the  Order  acquired  land  adjoming 
the  burial  ground,  and  inclosed  and  set  apart 
the  whole  of  it  for  the  purposes  of  interment 
without  the  approval  of  a  Secretary  of  State. 
A  part  of  the  added  land  which  had  not  been 


used  for  interment  was  capable  of  being  con- 
veniently separated  from  the  part  used  for  in- 
terment so  as  to  be  available  for  building:— 
Heldf  that  no  part  of  the  added  land  comld  be 
used  for  purposes  of  interment  by  reason  d 
section  6  of  the  Burial  Act,  1853,  and  thai  no 
part  of  it  could  be  used  for  building  porpose^ 
by  reason  of  the  prohibition  contained  in  sec- 
tion 3  of  the  Disused  Burial  Grounds  Act,  1884. 
Ward  V.  Portsmouth  Corporation  (67  Xi.  J.  Ch. 
489;  [1898]  2  Ch.  191)  followed.    lb. 

Reservation  by  Hector  of  Chrave  Spftoe — Om- 
flrmatorj  Paenlty  Anthoriting  Burial  of  Vea- 
pariihioner  in  Parish  Chnrohyard— Order  si 
Hector  to  Diicontinae  Borials  of  Von-pariib- 
ionen  not  Dying  in  the  Parish.] — ^With  the 
concurrence  of  the  incumbent  of  a  parish 
church  a  non-parishioner  petitioned  the  Ordi- 
nary to  sanction  by  a  confirmatory  facnlty  the 
exclusive  grant  of  the  reservation  for  the  sole 
use  of  herself,  her  executors,  administratofs, 
and  assigns,  of  a  portion  of  ground  in  the 
parish  churchyard  as  a  place  of  burial.  The 
grant  of  the  faculty  was  opposed  by  one  of 
the  churchwardens  of  the  parish  on  the  ground 
that  the  granting  of  it  would  be  detrimental 
to  the  rights  of  the  parishioners  to  be  buried 
in  the  churchyard  in  preference  to  non-parish- 
ioners. At  the  hearing  of  the  suit  it  appeared 
that  the  petitioner  had  paid  to  the  incumbent 
a  considerable  extra  bunal  fee  for  the  grant  of 
the  reservation  according  to  the  custom  of  the 
parish ;  that  the  population  of  the  pariah  only 
amounted  to  forty-six  persons;  that  on  the 
average  the  number  of  burials  of  parishioners 
was  one  per  aimum,  and  that  there  was  room 
for  about  seventy  interments  in  the  churchyard, 
an  addition  to  which  had  been  consecrated 
some  years  back  with  a  view  of  non-parishioners 
being  buried  there.  The  Court  granted  the 
faculty  as  prayed,  but  made  an  order  on  the 
incumbent  that  he  should  make  no  farther 
grants  of  reservations  of  grave  spcM^es  to  non- 
parishioners  during  his  tenure  of  the  living. 
De  Bomana  v.  BobertSy  [1906]  P.  332— Consist. 
Ct.  of  London. 

Setnble,  the  incumbent  of  a  parish  church 
may  make  grants  of  the  reservation  of  grave 
spaces  to  non-parishioners  on  their  paying  to 
him,  or  in  some  cases  to  him  and  the  church- 
wardens, special  burial  fees,  but  to  complete 
their  title  to  the  grant  a  faculty  from  the 
Ordinary  is  necessary.    lb. 

Footpath  Across  Chnrchyard  for  Vse  of  Parish- 
ioners and  Pnblie— Proriso  for  Closing  Pootpath 
on  One  Day  in  the  Tear.]— In  a  faoulty  granted 
for  a  fenced-in  footpath  across  a  closed  parish 
churchyard  for  the  use  of  the  parishioners  with 
right  of  way  for  the  public,  a  proviso  was  in- 
serted for  the  footpath  to  be  closed  on  one  day 
in  'the  year  in  order  to  shew  that  it  remained 
an  integ^  portion  of  the  churchyard  with 
certain  limitations  on  its  use.  St,  John  the 
Baptist,  Cardiff  (Vicar)  v.  Parishioners,  [1898] 
P.  166— Consist.  Ct.  of  Llandaff. 

Vser  as  Pnblie  Street  of  Portion  of  Oonseerated 
Cemetery  or  Chnrchyard  Closed  for  Burials.] — 
The  ordinary  has  jurisdiction  to  grant  a  faculty 
authorising  a  portion  of  a  consecrated  cemetery 
or  churchyard,  closed  for  burials  by  Order  in 
Council,  to  be  used  for  widening  a  public  street. 
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Any  faculty  granted  for  this  purpose  should  con- 
tain exact  particulars  of  the  measurements  of 
the  portion  of  the  cemetery  or  churchyard  pro- 
posed to  be  used  for  the  widening.  Bidefard 
I^arish,  In  re,  [1900]  P.  314 ;  64  J.  P.  748— 
Court  of  Arches. 

EreotioiL  on  Ohorohyard  doted  for  Burials— 
Sohools  and  Pariih  Hall  to  be  Vied  for  lUf sion 
SerTieof.] — The  Srd  section  of  the  Disused 
Burial  Grounds  Act,  1884,  provides  that  after 
the  passing  of  that  Act  it  shall  not  be  lawful  to 
erect  any  buildings  upon  any  disused  burial 
ground  (defined  by  that  Act  to  mean  a  burial 
ground  in  respect  of  which  an  Order  in  Council 
has  been  made  for  the  discontinuance  of  burials 
therein  in  pursuance  of  the  Burial  Acts,  1852 
and  1853),  except  for  the  purpose  of  enlarging  a 
church,  chapel,  meeting-house,  or  other  place 
of  worship: — Heldf  that  the  Ordinary  had, 
without  infringing  the  above  section,  juris- 
diction to  authorise  by  faculty  the  rebuilding 
and  extension  by  way  of  enlargement  of  schools 
and  a  parish  hall  erected  on  a  disused  burial 
ground  within  the  Act,  and  which  were  used 
for  mission  services  for  adults  and  children, 
and  which  it  was  intended  to  use  when  rebuilt 
for  the  same  purposes  supplemental  to  the 
services  in  |)he  parish  church,  and  to  meet  the 
growing  wants  of  the  parish.  St,  James  the 
LesSy  Bethnal  Green  v.  Parishioners,  [1899]  P. 
55 — Consist.  Ct.  of  London. 

Tombftone—Inseriptioii— Control  of  Ordinary.] 
— Inscriptions  proposed  to  be  placed  on  the 
tombstones  in  a  parish  churchyard  are  in  the 
first  instance  subject  to  the  control  of  the 
incumbent  of  the  parish,  but  any  decision 
come  to  by  him  may  be  reviewed  by  the 
Ordinary  on  proper  application  being  made  to 
the  Ecclesiastictd  Court  of  the  diocese.  Pear- 
son V.  Stead,  [1903]  P.  Gfr-Consist.  Ct.  of 
Bipon. 

Onoi  of  Proof.]— The  onus  of  satisfying 

the  Court  that  an  inscription  is  unobjectionable 
lies  upon  the  person  who  has  caused  the  tomb- 
stone to  be  erected.    lb. 

Court  7oos— Duty  of  Solicitorf .]— The  solicitors 
in  ecclesiastical  suits  are  as  officers  of  the  Court 
personally  responsible  for  and  bound  to  pay  into 
the  registry  the  Court  fees  incurred  by  tnem  on 
behalf  of  their  respective  clients ;  but  the  solici- 
tor having  so  paid  the  fees  is  entitled,  if  his 
client  is  successful  in  the  suit,  to  obtain  an 
order  on  the  unsuccessful  party  to  recoup  him 
for  the  payments  made  by  him.    lb. 

Burial  within  One  Hnndrod  Yards  of  a  DwoUing- 
lumio  —  "  Already  " — Injunction.]  —  The  word 
**  already  "  in  section  9  of  the  Burial  Act,  1855, 
which  provides  that  "no  ground  not  already 
used  as  or  appropriated  for  a  cemetery  shall  be 
used  for  bunaU  .  .  .  within  the  dUtance  of 
one  hundred  yards  from  any  dwelling-house" 
without  the  consent  of  the  owner,  lessee,  and 
occupier,  has  reference  to  the  date  of  that  Act ; 
and  the  owner,  lessee,  or  occupier  of  any  dwell- 
ing-house is  entitled  to  restrain  the  user  for 
burials  vdthin  the  prescribed  limit  of  any  ground 
not  used  as  or  appropriated  for  a  cemetery  at 
the  date  of  the  passing  of  the  Act.  Oodden  v. 
Hythe  Burial  Board,  75  L.  J.  Ch.  595 ;  [1906] 
2  Ch.  270;  95  L.  T.  129;  4  L.  G.  R.  787;  22 


T.  L.  R.  631— C.A.  Affirnung,  70  J.  P.  285— 
Kekewioh,  J. 

Semoyal  of  Bemaing  tnm.  Conioorated  to  Vn- 
oonsoorated  Orouid  Suljoot  to  Grant  of  Licence 
tnm  Soorotarj  of  State.]— The  25th  section  of 
the  Burial  Act,  1857,  provides  that,  except  in 
the  cases  where  a  bod^  is  removed  from  one 
consecrated  place  of  burial  to  another  by  faculty 
granted  by  the  Ordinary,  it  shall  not  be  lawful 
to  remove  any  body  or  the  remains  of  any  body 
which  may  have  lieen  interred  in  any  place  of 
burial  without  licence  under  the  hand  of  one 
of  her  Majesty's  Secretaries  of  State.  The 
superior  of  St.  Edmund's  College— one  of  the 
Roman  Catholic  theological  colleges  in  England 
— applied  to  the  Court  for  a  faculty  to  authorise 
the  removal  of  the  remains  of  a  former  superior 
of  the  college  from  their  place  of  interment  in 
a  vault  in  the  churchyard  of  a  parish  church 
in  the  diocese  of  London  to  a  vault  under  the 
chapel  of  the  college  wherein  three  of  the  pre- 
decessors of  the  petitioner  and  the  deceased 
lay  buried.  It  appeared  that  the  owner  of  the 
vault  from  which  it  was  proposed  to  remove 
the  remains  of  the  deceased  could  not  be  dis- 
covered, but  that  the  incumbent  of  the  parish 
church  in  whom  the  freehold  of  the  churcnyard 
was  vested  and  the  next-of-kin  of  the  deceased 
consented  to  the  proposed  removal.  No  evi- 
dence was  given  that  the  vault  imder  the 
college  chapel  had  ever  been  consecrated.  The 
Court  in  its  discretion  granted  the  faculty; 
but,  being  of  opinion  that  the  vault  under  the 
college  chapel  was  not  a  consecrated  place  of 
buried  within  the  meaning  of  the  above  sec- 
tion, directed  that  the  faculty  should  issue 
upon  condition  that  it  was  not  to  be  acted 
upon  until  a  licence  approving  the  place  of  re- 
interment had  been  obtained  from  a  Secretary 
of  State.  Talbot,  In  re,  [1901]  P.  1— Consist. 
Ct.  of  London. 

The  removal  of  remains  from  unconsecrated 
places  of  burial  being  by  the  above  section 
placed  imder  the  control  of  a  Secretary  of 
State,  the  Court  caimot  now,  as  it  would  have 
done  before  the  passing  of  the  Burial  Act, 
1857,  refuse  to  exercise  whatever  jurisdiction 
it  might  possess  to  grant  a  faculty  for  the 
removal  of  remains  to  unconsecrated  ground 
on  account  of  the  objection  that  the  remains 
when  removed  would  not  be  sufficiently  pro- 
tected from  disturbance.    lb, 

Duty  of   Churchwardeni  —  ProTonting 

Vault!  boo<xming  Dangerooi  to  Public  Health.] — 
The  churchwardens  of  a  parish  church  wholly 
closed  for  burials,  who,  purporting  to  act  imder 
the  provisions  of  an  Order  in  Council  under 
section  23  of  the  Burials  Act,  1857,  directing 
the  removal  and  re-intorment  .elsewhere  of 
human  remains  underneath  the  church,  do 
or  cause  to  be  done  the  acts  therein  directed 
without  obtaining  a  faculty  from  the  Ordinary, 
are  guilty  of  an  offence  against  the  laws  eccle- 
siastical, in  respect  of  which  they  may  be  cited 
to  appear  to  answer  articles  to  be  administored 
to  them  in  a  criminal  suit.  Section  23  of  the 
Burials  Act,  1857,  provides  {inter  alia)  that  it 
shall  be  lawful  for  her  Majesty,  upon  the  re- 
presentation of  one  of  her  Majesty's  principal 
Secretaries  of  State,  by  and  with  the  advice  of 
her  Privy  Council  from  time  to  time,  to  order 
such  acts  to  be  done  by  or  under  the  direction 


Digitized  by  LjOOQIC 


759 


ECCLESIASTICAL  LAW. 


760 


of  the  churchwardens  or  such  other  persons  as 
may  have  the  care  of  any  vaults  or  places  of 
burial,  for  preventing  them  from  becoming  or 
continuing  dangerous  or  injurious  to  the  public 
health,  and  such  churchwardens  or  other  per- 
sons shall  do  or  cause  to  be  done  all  acts  ordered 
as  aforesaid.  Orders  in  Council  issued  under 
the  above  section  and  served  on  the  church- 
wardens of  a  parish  church  ordered  that  the 
churchwardens  or  the  persons  having  the  care 
of  the  vaults  under  the  church  should  adopt  or 
cause  to  be  adopted  the  following  measures — 
namely,  that  the  whole  of  the  human  remains 
lying  beneath  the  floor  of  the  church  should  be 
removed,  and  reburied  in  a  specified  cemetery 
or  in  some  other  legal  burial  ground.  In  conse- 
quence of  the  service  of  these  Orders  in  Council, 
tne  churchwardens,  without  having  obtained 
any  faculty  from  the  Ordinary,  pulled  down  all 
the  pews  in  the  church,  took  up  the  flooring 
and  monimiental  slabs  in  the  same,  and  re- 
moved certain  coffins  and  hiunan  remains 
buried  thereunder,  for  the  purpose  of  re- 
interring  them  elsewhere.  It  appeared  that 
burials  in  the  parish  had  been  by  law  wholly 
discontinued  in  the  year  1853,  and  that  since 
that  year  no  burial  was  recorded  to  have  taken 
place  there : — Heldj  that  the  acts  of  the  church- 
wardens, not  having  been  authorised  by  a 
faculty,  were  illegal,  and  the  Orders  in  Council 
afforded  no  justification  for  what  had  been  done 
by  them :  such  Orders  being  either  wholly  ultra 
virea^  or  to  be  construed  as  merely  directing  an 
application  for  a  faculty  to  carry  out  their 
terms.  Held^  aXso,  that,  on  the  petition  of  the 
rector  of  the  parish  church  and  the  church- 
wardens, a  faculty  might  issue  authorising  for 
sanitary  reasons  the  removal  of  the  remains 
and  their  re-interment  in  consecrated  groimd. 
Lee  V.  Hawtrey,  [1898]  P.  63— Consist.  Ct.  of 
London. 

Use  of  Strip  of  Cflosed  Ohurohyard  for 

Widening  of  Pnblio  Highway— Joint  Petition  by 
Inoiimbent  and  Ohnrchwardeni  and  Highway 
Anthority  —  Praotical  ITeeosiity  for  Proposed 
Works — Issue  of  Faonlty  to  Inenmbent  and 
Ohorohwardens.]— Where  it  appeared  that  the 
widening  of  a  public  highway  abutting  on  a 
churchyard  of  a  parish  church  would  be  a 
benefit  both  to  the  congregation  attending  the 
church  and  to  the  public  in  general,  and  that 
in  the  opinion  of  the  highway  authority — a 
municipal  corporation — it  was  practically  neces- 
sary that  the  widening  should  be  effected  by 
including  therein  a  strip  of  the  churchyard 
closed  for  burials  by  Order  in  Council,  a  faculty 
was  granted  to  the  incumbent  and  church- 
wardens of  the  church  authorising  the  removal 
of  human  remains  interred  in  the  portion  of 
the  churchyard  required  for  the  widening  and 
the  setting  back  of  the  churchyard  fence  so  as 
to  throw  such  portion  of  the  churchyard  into 
the  highway,  on  the  Ordinary  being  satisfied 
that  an  adequate  consideration  would  be  paid 
by  the  corporation  in  return  for  the  rights 
sanctioned.  The  corporation  had  joined  in 
petitioning  for  the  faculty,  but  was  omitted 
from  the  grant,  the  Ordinary  being  of  opinion 
that  it  was  preferable  that  the  grant  should  be 
made  to  individuals.  St,  Nicholas,  Leicester 
v.  Lanaton,  [1899]  P.  19— Consist.  Ct.  of  Peter- 
borough. 

Oontentt  of  Ooffln— Eraminatioa  of— Ez  parte 


AppUcation— Idoonee  of  Seorotary  of 
Jnrisdiotion  of  Consiftorj  Court.}— It  is  witliin 
the  jurisdiction  of  the  Consistory  Court  of 
London  to  entertain  an  ex  parte  application  for 
a  faculty  for  the  examination  of  the  contents 
of  a  coffin  buried  in  consecrated  ground.  Beg, 
V.  Tristram,  67  L.  J.  Q.B.  857 ;  [1898]  2  Q.B. 
371 ;  79  L.  T.  74 ;  46  W.  R.  663— D. 

Section  25  of  the  Burial  Act,  1857,  does  not 
make  the  licence  of  the  Secretary  of  State  a 
condition  precedent  to  the  granting  of  such  an 
application.    lb. 

Disinterment  —  Jnrisdiotion  of  Consistory 
Court.] — A  Consistory  Court  has  no  jurisdiction 
to  order  the  disinterment  of  a  body,  or  to  issue 
a  citation  to  a  cemetery  company  to  come  before 
the  Court  and  shew  cause  why  an  order  should 
not  be  made  on  the  company  for  the  disinter- 
ment of  a  body.  Reg.  v.  Tristram,  80  L.  T.  414 ; 
47  W.  R.  639 ;  68  J.  P.  391— D. 

Aeeeptaneo  of  Letters  of  Seqnest  C^ramtod 

in  Aid  of  Probate  Action— Opening  Yanlt  and 
Coffin— Idcenoe  of  Socrotarj  of  State.] — ^The 
Chancellor  of  the  Diocese  of  London,  in  the 
exercise  of  his  judicial  discretion,  may  accept 
letters  of  request,  signed  by  the  President  of 
the  Probate,  Divorce,  and  Admiralty  Division, 
requesting  that  in  aid  of  the  trial  of  an  issue 
in  a  pro£hte  action  a  faculty  may  be  granted 
authorising  the  opening  of  a  vault  in  a  con- 
secrated burial-ground  m  the  diocese,  and  the 
opening  and  inspection  of  a  coffin  there  buried, 
for  the  purpose  of  identification,  and  isstie  a 
faculty  to  give  effect  to  such  letters  of  request ; 
— Semble,  that  a  faculty  issued  according  to  the 
tenor  of  such  letters  of  request  may  be  lawfully 
acted  upon  without  a  licence  of  one  of  her 
Majesty's  principal  Secretaries  of  State  having 
been  obtained.  Druce  v.  Young,  [1899]  P.  84 — 
Consist.  Ct.  of  London. 

Vaonlty  Anthorising  Erection  of  Bnildiiig  in 
ContraTontion  of  Disused  Banal  Chronnds  Aot, 
1884— Meaning  of  Exemption  Permitting  Build- 
ing to  be  Erected  '*  for  the  purpose  of  enlarging 
a  ehnroh,  chapel,  meeting-house  or  other  pjaees 
of  worship."]— Section  3  of  the  Disused  Burial 
Grounds  Act,  1884,  provides  that  after  the 
passing  of  that  Act  it  shall  not  be  lawful  to 
erect  any  buildings  upon  any  disused  burial 
ground,  except  for  the  purpose  of  enlarging  a 
church,  chapel,  meeting-house,  or  other  places 
of  worship.  The  Ordinary  sanctioned  by  faculty 
the  erection  on  a  portion  of  the  churchyard  of 
a  parish — a  disused  burial  ground  within  the 
above  Act  of  1884 — a  large  hall  capable  of  seat- 
ing 240  persons,  abutting  on  the  church  on  its 
north  side  immediately  behind  the  chancel, 
and  oonmiunicating  with  the  church  by  means 
of  a  door  or  doors,  together  with  two  vestries 
on  the  east  side  of  the  church,  and  lavatories 
and  a  kitchen  on  the  sides  of  the  hall,  the  hall 
to  be  used  when  required  as  a  vestry  and  for 
Sunday  schools  and  mission  services  and  other 
parocMal  purposes.  Citations  to  lead  these 
faculties  had  been  duly  served,  but  no  appear- 
ance had  been  entered  thereto,  and  the  decrees 
in  pursuance  of  which  they  had  been  granted 
were  not  appealed  against.  The  statutory 
authority  to  enforce  the  Disused  Burial  Qroundls 
Act  shortly  afterwards  instituted  a  suit  in  the 
Consistory  Court  of  London,  and  in  their  peti- 
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tion  prayed  that  the  faculty  should  be  revoked 
or  amended  in  such  manner  that  no  authority 
should  be  given  therein  to  contravene  section  3 
of  the  Act  of  1884  :—Semble,  that  the  faculty 
sought  to  be  revoked  authorised  an  infringe- 
ment of  the  Disused  Burial  Grounds  Act,  1884, 
in  so  far  as  it  sanctioned  the  erection  of  the 
parish  hall  and  the  lavatories  and  kitchen  con- 
nected with  it,  and  was  to  that  extent  a  nullity ; 
that  section  3  of  that  Act  did  not  extend  to 
render  lawful  the  erection  of  buildings  which, 
though  under  the  same  roof  as  the  church  and 
in  physical  communication  with  it,  were  in- 
tended to  be  used  for  ecclesiastical  purposes  for 
which  the  church  would  not  be  used  in  ordinary 
course,  and  that  so  £»  as  section  8  of  the  Act 
related  to  churches  it  onl^  permitted  buildings 
to  be  erected  which  were  m  physical  communi- 
cation with  the  church  and  enlarged  it  for  the 
main  and  primary  purpose  of  religious  worship. 
London  County  Council  v.  Dunda»,  [1904]  P.  1 
— Arches  Court. 

Burial  Taei  Bight  of  Ineiimbeiit  of  Panih 
to— Interment  of  Boneonfbnnist  without  Bitot 
of  Chuztdi  of  Xnglaad  —  Abionoo  of  Sanetion 
of  Soerotarj  of  State  to  Ooasooration  of  Part  of 
Cemetery.] — Where  ground  is  consecrated  in 
due  form  by  the  bishop  of  the  diocese  it  is 
equally  consecrated  whether  the  sanction  of  the 
Secretary  of  State  has  been  obtained  under 
section  7  of  the  Burial  Act,  1863,  or  not.  But 
a  vicar  of  the  parish  who  performs  no  services 
in  respect  of  the  burial  of  a  Nonconformist 
person,  which  takes  place  with  the  rites  of  the 
community  to  which  he  belongs,  is  not  entitled 
imder  section  3,  sub-section  4  of  the  Burial 
Act,  1900,  to  any  fees  in  respect  of  the  burial. 
WiUiams  v.  Briton  Ferry  Burial  Board,  74 
Ij.  J.  K.B.  840;  [1905]  2  K.B.  666;  92  L.  T. 
696;  64  W.  R.  187;  3  L.  Q.  R.  869;  69  J.  P. 
813— D. 

Ineumbent*!  Voos  —Burial  Oroand  Provided 
by  Burial  Board— Addition  to  Burial  Ground— 
•*  Laid  out  and  nsed.'']— In  1864  a  burial  board 
purchased  a  site  of  seventeen  acres  for  the 
purpose  of  providing  a  burial  ground,  and  the 
incumbent  of  the  parish  received  fees  for  burials 
and  for  the  erection  of  monuments  therein.  In 
1893  the  board  purchased  eight  acres  of  land 
adjoining  the  bunal  ground  for  burial  purposes. 
The  eight  acres  were  separated  from  the  burial 
ground  by  a  wall,  which  in  1897  was  lowered 
and  communication  effected  between  the  old 
and  new  portions  of  the  burial  ground,  and 
the  eight  acres  were  laid  out  and  adapted  for 
burial  purposes.  The  area  of  eight  acres  was 
divided  into  consecrated  and  unconsecrated 
parts,  in  manner  sanctioned  by  the  Home 
Secretary,  and  in  October,  1900,  the  former 
was  in  fact  consecrated.  No  portion  of  that 
area  was  used  for  the  purpose  of  burial  until 
November,  1902  i—Held,  that  the  area  of  eight 
acres  had  not  been  "  laid  out  and  used  "  before 
the  passing  of  the  Burial  Act,  1900  (July  10, 
1900),  within  the  meaning  of  section  3,  sub- 
section 4  of  the  Act,  and  that  the  incumbent 
was  therefore  not  entitled  to  receive  fees  in 
respect  of  the  erection  of  monuments  therein. 
Young  v.  Kingston'On'ThameSf  Surbiton,  New 
Maiden,  and  Goombe  Joint  Burials  Committee, 
76  L.  J.  K.B.  226;  [1906]  1  K.B.  338;  94  L.  T. 
196;  64  W.  R.607;  70  J.P.  107;  4  L.G.R.  121; 
22  T.  L.  B.  163— Channell,  J. 


Burial  Board  —  Mandamus  to.]  —  See  Man- 
damus. 

Chnxehyard  — Liability  to   be  Bated.]  — See 
PooB  Law. 

Bisniod  Burial  Oxound— Preventing  Aoqniiition 
of  Saioment.]— /See  Mbtbopous. 


6.  Glbbb. 

Agreement  for  Sale— PnTohaie  not  Completed 
—  Purehaie- money  Payable  to  Eooloiiaftieal 
Oommisiionen— Bight  of  Oommiidonert  to  Bring 
Aotion.]— Where  the  Ecclesiastical  Commis- 
sioners have  approved  of  a  sale  of  glebe  lands 
under  the  Ecclesiastical  Leasing  Act,  1868,  and 
the  purchase  has  not  been  completed,  they  have 
a  right,  and  it  is  their  duty,  to  bring  an  action 
to  obtain  payment  of  the  purchase-money. 
Ecdesiastical  Commissioners  v.  Pinney  (No  1), 
68  L.  J.  Ch.  30;  [1899]  1  Ch.  99;  79  L.  T.  604; 
47  W.  R.  136-C.A. 

Patron— Oonsent— Infant  Tenant  in  Tail 

of  AdvowMn— Tmsteet  with  Power  of  Presen- 
tation.]-Where  an  advowson  is  settled  to  the 
use  of  an  infant  as  tenant  in  tail,  with  a  power 
for  the  trustees  of  the  settlement  to  present 
during  his  infancy,  the  trustees  are  not  patrons, 
and  cannot  give  the  consent  of  the  patron 
required  by  a  private  Act  of  Parliament  to  the 
sale  of  glebe.  Such  consent  must  be  given  by 
the  person  appointed  by  the  Act— that  is,  in 
this  case,  the  mfant's  guardian.  Leigh  v.  Leigh, 
71  L.  J.  Ch.  196;  [1902]  1  Ch.  400;  86  L.  T. 
219 ;  60  W.  R.  380— Swinfen  Eady,  J. 

Purehaie  of  Bow  Viearage  Hoose— Borrowing 
of  Parohaie-money  —  Seeurity  —  Mortgage  of 
Bevenuoi  of  Living.]— It  is  essential  imder  the 
Clergy  Residences  Repair  Act,  1776— first,  that 
money  borrowed  for  the  purposes  of  the  Act — 
for  example,  purchase  of  a  new  residence — 
should  be  borrowed,  and  security  given,  before 
the  money  is  applied— that  is,  before  the  pur- 
chase; and  secondly,  that  the  money  when 
borrowed  should  be  paid  to  and  applied  by,  not 
the  incumbent,  but  a  nominee  appointed  by  the 
bishop,  patron,  and  incumbent.  Lidbetter  v. 
Hatch,  76  L.  J.  Ch.  202;  [1907]  1  Ch.  404; 
96  L.  T.  880;  23  T.  L.  R.  260— Warrington,  J. 

A  vicarage  house,  being  deemed  unsuitable, 
was  sold  with  the  consent  of  the  bishop  and 
patron,  and  the  proceeds  paid  to  Queen  Anne's 
Bounty,  and  a  new  vicarage  house  was,  with 
the  approval  of  the  bishop,  patron,  and  Queen 
Anne's  Bounty,  purchased  with  the  proceeds 
and  a  further  sum  of  Q161,  which  was  lx>rrow6d 
by  the  incumbent  from  the  plaintiffs.  After 
the  purchase  was  completed  the  bishop  and 
patron  executed  a  form  of  consent  purporting 
to  be  in  compliance  with  the  form  in  the 
schedule  to  the  Clergy  Residences  Repair  Act, 
1776,  and  a  imortgage,  purporting  also  to  be  in 
accordance  with  the  form  m  the  schedule,  was 
executed  of  the  revenues  of  the  living  to  the 
plaintiffs  to  secure  the  876^: — Held,  that  the 
mortgage,  being  subsequent  to  the  application 
of  the  money  (and  no  nominee  having  been 
appointed  to  receive  and  apply  it),  did  not  com- 

gly  with  the  requirements  of  the  Act,  and  was 
ivalid.    lb. 
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Lkn  on  Vieartge  Hovm.]— I'bo  i^^^  vicarage 
had  been  sold,  another  had  been  bought  with  a 
portion  of  the  proceeds,  and  the  balance  was  in 
the  hands  of  Queen  Anne's  Bounty : — Held,  that 
the  plaintiffs  had  not  a  lien  on  the  house  or 
balance.    lb, 

CcmpnlMrj  PuehaM — Payment  <mt  to  Limited 

Owner.] — See  Lands  Glauses  Act. 


7.  TiTHBB 

Apportionment— Xap—Oietedy—Biglit  of  In- 
enmbent— Beeolntion  of  Pirieh  Oooneil— Con- 
firmation by  Oonnty  Cooneil— Jnriidietion  of 
Jnstieei.] — ^Where  a  parish  council  has  passed 
a  resolution  that  documents  relating  to  tithes, 
in  the  possession  of  the  incumbent  of  the  parish, 
shall  be  placed  in  their  custody,  and  such 
resolution  has  been  confirmed  by  an  order  of 
the  county  council,  Justices  have  power,  imder 
section  28  of  the  Tithe  Act,  1860,  to  make  an 
order  that  the  documents  shall  be  removed 
from  the  custody  of  the  incumbent  and  shall 
be  deposited  with  the  parish  coimcil.  Lewis  v. 
Poole,  67  L.  J.  Q.B.  73 ;  [1898]  1  Q.B.  164 ;  77 
L.  T.  369;  46  W.  R.  98;  61  J.  P.  776— D. 

Liability  of  Ooonpier  under  Contract  before 
Failing  of  Tithe  Act,  1891— Payment  by  Land- 
owner— Remedy  againit  Occupier- Diitretf.] — 
Where  an  owner  of  land  has  paid  tithe-rent 
charge,  which  by  lease  executed  before  the 
passing  of  the  Tithe  Act,  1891,  his  tenant 
covenanted  to  pay,  his  remedy  to  recover  the 
sum  so  paid  by  him  from  his  tenant  is  by 
distress  alone,  section  1,  sub-section  3  of  the 
Act  being  an  absolute  bar  to  the  maintenance 
of  an  action  for  its  recovery.  Church  v. 
Maxsted,  67  L.  J.  Q.B.  823— Day,  J. 

OoUecton— Beftual  by  Inhabitants  to  Appoint 
— Pnyper  Remedy.]— Where  under  a  local  Act 
the  inhabitants  of  a  township  were  required  to 
nominate  yearly  certain  persons  as  tithe  col- 
lectors, and  they  refused  to  make  any  nomina- 
tion except  under  conditions  not  permitted  by 
the  Act,  the  Court  granted  a  mandamus  re- 
quiring them  to  fulfil  their  statutory  duty.  Beg. 
v.  Lancaster  Inhabitants,  64  J.  P.  280— D. 

Agreement  by  Tenant  to  Pay— Validity.]— 
See  Landlord  and  Tenant. 


8.  Faculty. 

IxTOTOcability  of  faculty  except  for  Traud.]— 
A  faculty  granted  by  the  Ordinary  aftor  citation, 
and  unappealed  against,  cannot,  in  the  absence 
of  the  consent  of  all  the  parties  interested,  be 
revoked  for  any  cause  other  than  fraud.  London 
County  Ccmncil  v.  Dundas,  [1904]  P.  1— Arches 
Court.  And  see  Chubch  (Ornaments)  and 
Churchyard. 


9.  Consistory  Court. 


OhanceUor  of  Dioceie  JuriidictionvDefect  on 
Face  of  Proceedings— Prohibition-Tlietters  Pa- 
tent —  Ckmitruction — Beterration^Validity.]— 
By  letters  patent  in  ancient  form  a  bishop  for 
himself  and  his  successors  inferred  on  the 


chanoeUor  of  the  diocese  authority,  in  the 
absence  of  the  bishop,  to  determine  all  spiritual 
and  ecclesiastical  causes  in  the  Consistory 
Court,  "  nevertheless  first  consulting  us  and  our 
successors  and  having  our  consent  in  case  either 
party  earnestly  crave  our  judgment.'*  The 
patent  also  reserved  to  the  bishop  and  his 
successors  **  equally  to  examine  and  determine 
every  cause  in  our  proper  person  in  our  Court  d 
Consistory.'*  A  suit  havmg  been  brought  for 
the  removal  of  certain  ornaments  from  the 
parish  church,  the  respondents  to  the  suit 
pleaded  in  their  answer  that  they  earnestly 
craved  the  jud^ent  of  the  bishop.  The  peti- 
tioner pleaded  m  his  reply  that  the  consent  of 
the  bisnop  was  not  necessary  to  the  determina- 
tion of  the  cause.  The  chancellor  held  that  he 
had  jurisdiction,  and,  without  consulting  the 
bishop  or  obtaining  his  consent,  determined  the 
cause  in  favour  of  the  petitioner  i^Held,  first, 
that  assimiing  the  reservation  in  the  patent  was 
valid,  the  jurisdiction  of  the  chancellor  was 
conditional  upon  his  consulting  the  bishop  and 
obtaining  his  consent  to  the  determination  of 
the  cause,  and  that,  not  having  done  this, 
the  chancellor  had  acted  without  jurisdiction ; 
secondly,  that  the  want  of  jurisdiction  appeared 
upon  the  face  of  the  proceedings  in  the  cause, 
and  that  a  prohibition  would  lie ;  thirdly,  that  the 
reservation  in  the  patent  was  valid.  Bex  v. 
Tristram,  71  L.  J.  K.B.  418 ;  [1902]  1  K.B.  816 ; 
86  L.  T.  515  ;  60  W.  B.  477— C.A. 

The  Chancellor  of  the  diocese  of  Chichester, 
who  by  his  patent  was  empowered  to  hear  and 
decide  ecclesiastical  suits  **  nevertheless  first 
consulting  us  "  [the  bishop]  "  and  our  succes- 
sors and  having  our  consent  in  case  either  party 
earnestly  craves  our  judgment,**  heard  a  cause 
in  which  one  of  the  parties  earnestly  craved  the 
judgment  of  the  bishop,  sitting  alone,  the  bishop 
not  being  present,  and  determined  it,  delivering 
judgment  without  consulting  the  bishop,  and 
decreeing  a  faculty  to  issue  for  the  removal  of 
the  illegal  ornaments  referred  to  in  the  petition, 
holding  that  the  validity  of  the  reservation  in 
his  patent  in  favour  of  the  bishop  was  a  matter 
for  the  determination  of  the  temporal  Courts ; 
it  being  within  the  province  of  these  Courts 
alone  to  decide  whether  a  custom  for  the  bishop 
to  exercise  the  right  reserved  to  him  by  the 
patent  was  valid  in  law.  Semble,  the  custom  in 
question — that  is,  a  custom  for  the  bishop  to 
veto  a  judgment  come  to  after  the  hearing  of  a 
suit  by  the  Chancellor,  would  be  unreasonable 
and  bad  in  law  and  not  a  legal  custom,  as  no 
trace  of  its  exercise  could  be  found  in  recent 
times  or  since  the  Reformation.  Davey  v. 
Hinde  (No,  1),  [1901]  P.  95— Chichester  Con- 
sist. Ct. 

10.  Appeal. 

Leave— Enlargement  of  Time  fat  Appealing.}— 

An  order  of  deprivation  under  the  Clergy  Dis- 
cipline Act,  1892,  having  been  made  by  the 
-i^ishop  against  the  petitioner,  more  than  six 
months  elapsed  between  the  judgment  and  the 
lodging  of  a  petition  for  an  enlargement  of  the 
time  to  appeal  imder  rule  90.  No  adequate 
explanation  was  given  of  the  delay : — Held,  that 
the  petition  must  be  dismissed.  Lee  v.  A  therUm^ 
74  L.  J.  P.C.  14 ;  [1904]  A.C.  806— P.C. 

Praetioe— Dismissal  of  Appeal  withont  Hearing 


/ 


/ 
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Argument — Surrogate.]— Where  on  an  appeal 
by  promoters  it  appeared  from  the  process 
transmitted  to  the  Arches  Registry  that  the 
CJourt  below  had  no  jurisdiction  over  the  cause 
in  which  the  appeal  was  asserted  and  might  be 
liable  to  be  stopped  by  a  writ  of  prohibition  if 
it  entertained  the  appeal,  the  Court  of  Arches, 
having  before  it  an  application  by  the  appel- 
lants for  leave  to  proceed  with  the  appeal,  not- 
withstanding the  proper  time  for  filing  the 
appellants'  proxy  had  elapsed,  dismissed  the 
appeal  with  costs  without  hearing  arguments 
from  either  the  appellants  or  the  respondent. 
lb. — Court  of  Arches. 

Special   Leave   to   Appeal.]— The   mere 

suggestion  that  evidence  might  be  given  which 
would  qualify  the  evidence  acted  upon  by  the 
Consistory  Court  is  no  ground  for  granting 
special  leave  to  appeal  in  a  case  in  which,  under 
the  Clergy  Discipline  Act,  1892,  the  defendant 
did  not  avail  himself  of  the  opportunity  of 
testifying  on  his  own  behalf.  Evans  v.  WoodSy 
69  L.  J.  P.C.  82 ;  [1900]  A.C.  338— P.C. 


11.  Otheb  Mattbbs. 

Advowioa  —  Trust  to  Present  —  Cfharitable 
TTUMt.']—See  Charity. 

Advowfon  in  Orou— General  Words  of  Devise.] 

— See  Hodgson,  In  re;  Taylor  v.  Hodgson,  67 
L.  J.  Ch.  691 ;  post,  Will, 

Burial— Transfer  of  Powers  to  Urban  Cooneil 
— Chaiffe  on  Poor  Bate.]— See  Rex  v.  ConnaKs 
Quay  Overseers,  70  L.  J.  K.B.  651 ;  post,  Local 

GOVBBNMENT. 

Chnrohyard- Liability  to  be  Bated.]  — iS^ 
Poor  Law. 

Clergy— Inoome  Tax.]- £fe6  Revenue. 

Diiosed  Burial  Ground— Open  Space— Breetion 
of  Hoarding.] — See  Metropolis. 

Batter  Qflbrings— Liability  to  Ineome  Tax.]— 

See  Revenue. 

Eeeletiastical  Charity.]— /S^e  Charity. 

Inhabitanto  of  *'  Parish  "—Several  Towmhipi.] 

—See  Charity. 

Land  Vested  in  Bishop— Settled  Land  Aet.]— 
See  Settled  Land. 

Queen  Anne*8  Bounty.]— S«^  Apportionment. 

Beetor*!  Bate— "  Home."]— iSw  Poor  Law 
AND  Metropolis. 

Bepain  to  Chaneel— Application  of  Pnrchaie- 
Xmiey.] — See  Lands  Clauses  Act. 

Transfer  of  Property  of  Vicar  and  Chnreh- 
wardens  to  Borough  Cooneil.]- ^See  Metropolis. 

Vestry— Qiialiiioation.]—iSee  Local  Govern- 
ment. 


EDUCATION. 

See  School. 


ELECTION  (PARLIA- 
MENTARY). 

1.  StatuU,  766. 

2.  Qualification,  766. 

(a)  Generally,  766. 

(6)  Owner,  767. 

(c)  Occupation,  768. 

{d)  Service  Franchise,  773. 

(e)  Lodger  Franchise,  776. 

3.  Disqualification,  111, 

4.  List,  111, 

6.  Notice  of  Objection,  ITJ, 

6.  Revising  Barrister— Duties  and  Potoers,  779. 

7.  Voting,  180. 

8.  Court,  180. 

9.  Corrupt  Practices,  181. 

10.  Personation,  781. 

11.  Petition,  781. 

12.  Other  Matters,  182. 

1.  Statute. 

63  &  64  Vict.  c.  8  is  the  Electoral  Disabilities 
(miitary  Service)  Removal  Act,  1900. 

2.  Qualification. 

(a)  Generally, 

Payment  of  Bates— Tender.]— Actual  pay. 
ment  of  ^oor  rates  due  is  an  essential  ingredient 
for  obtaining  the  franchise;  tender  is  not 
equivalent  to  payment  so  as  to  support  the 
qualification.  Kennedy  v.  Buchanan,  [1903] 
2  Ir.  R.  484— O.A. 

Boroogh  Voter  Possessing  One  Qnaliflcation 
Claiming  Anotlier- DonUe  Qnaliflcation— Botice 
of  Selection- Appeal.]— A  borough  voter,  entered 
on  the  list  of  parliamentary  voters  as  qualified 
to  vote  in  respect  of  his  place  of  abode,  pre- 
ferred a  claim  for  a  qualincation  in  respect  of 
his  business  premises  situate  elsewhere  in  the 
borough.  At  th^  opening  of  the  first  Revision 
Court  he  delivered  a  notice  of  selection  imder 
section  28,  sub-section  14  of  the  Parliamentary 
and  Mimicipal  Registration  Act,  1878,  requiring 
the  Revising  Barrister  to  retain  his  name  on  the 
list  of  voters  in  respect  of  the  qualification  set 
out  in  his  claim — that  is,  his  business  premises 
— and  after  it  had  been  allowed  apphed  that 
his  former  qualification — that  is,  his  place  of 
abode — should  be  marked  with  a  note  that  he 
was  not  entitled  to  vote  in  respect  of  it : — Held, 
that  the  notice  of  selection  was  invalid,  for 
when  it  was  given  the  claim  had  not  been 
adjudicated  upon,  and  therefore  the  voter  was 
not  then  possessed  of  a  double  qualification; 
and,  further,  that  section  42  of  the  Registration 
Act,  1843,  conferred  no  right  of  appeal  against 
the  refusal  of  the  Revising  Barrister  to  act 
upon  the  notice.  Jones  v.  Munro,  68  L.  J.  Q.B. 
28;  [1899]  1  Q.B.  109;  79  L.  T.  600;  47  W.  R. 
109— D. 
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Alteration  of  Bonndariet— landf  Traniforrod 
I17  Loeal  Aet  to  City  of  London  exoopt  for 
Bating  Purpoiot.] — By  the  Metropolitan  Meat 
Market  Act,  1860,  the  Corporation  of  the  City 
of  London  were  empowered  to  ac(juire  certain 
lands  then  in  the  parish  of  S.,  which  was  and 
is  outside  the  City.  The  Act  provided  that  the 
lands  when  acquired  hy  the  Corporation  should, 
except  for  the  purposes  of  rating,  as  therein 
mentioned,  be  deemed  to  be  in  the  City;  but 
that  they  should  continue  to  be  assessed  to  the 
land  tax,  tithes,  and  rates  of  the  parish  of  S. 
upon  their  existing  assessable  value;  and  that 
they  should  not  be  otherwise  assessed  in  re- 
spect of  those  charges  to  the  parish  of  S.  or  to 
any  other  parish: — Held,  that  the  lands  ac- 
quired were,  for  the  purposes  of  the  registra- 
tion of  electors,  ]part  of  the  City  of  London 
and  not  of  the  parish  of  S.  Pickard  v.  Preston^ 
1  Smith,  296;  61  W.  R.  156;  67  J.  P.  13; 
1  L.  G.  R.  IIO-D. 


(b)  Owner, 

Freehold  Cottage  Inhabited  by  Senrant  having 
Serviee  Vote— B^ht  of  ICaiter  to  Freeholder*! 
Vote  in  Beipeet  of  Oottage  lo  Ooenpied.]— The 
owner  of  a  freehold  in  a  borough  resided  on 
the  premises,  and  in  respect  of  such  residence 
was  on  the  occupation  Ust  of  the  register  for 
the  borough ;  but  a  oottage  in  the  grounds  was 
occupied  by  a  servant,  who  was  an  inhabitant 
occupier  within  the  meaning  of  section  3  of  the 
Representation  of  the  People  Act,  1884,  by 
virtue  of  his  service.  On  a  claim  by  the  owner 
to  a  freehold  qualification  in  the  county  in 
which  the  borough  was  situated  in  respect  of 
the  cottage, — Held^  that  the  owner  did  not,  by 
virtue  of  section  3  of  the  Act  of  1884,  cease  to 
occupy  the  cottage  within  the  meaning  of 
section  24  of  the  Representation  of  the  People 
Act,  1832,  even  though  his  servant  was  an 
** inhabitant  occupier"  within  the  meaning  of 
section  3  of  the  Act  of  1884,  and  that  he  there- 
fore was  not  entitled  to  a  freehold  vote  for  the 
county.  Brooks  v.  Baker ^  75  L.  J.  K.B.  41; 
[1906]  1  K.B.  11;  94  L.  T.  97;  54  W.  R.  196; 
70  J.  P.  24;  4  L.  G.  R.  Ill;  1  Smith,  465; 
22  T.  L.  R.  36— D. 

Tithe  Benteharge.] — A  person  is  not  entitled 
to  have  his  name  inserted  in  the  parliamentary 
list  of  ownership  voters  as  the  owner  of  '*  free- 
hold tithes"  or  "tithe  rentcharge"  unless  he 
is  the  owner  of  the  whole  of  the  tithe  rentcharge 
of  a  rectory,  vicarage,  chapelry,  or  benefice  to 
which  an  apportionment  of  tithe  rentcharge 
shall  have  been  made  in  respect  of  any  portion 
of  tithes.     Beade  v.  Bichards,  63  J.  P.  759— D. 

Freehold  Tithes.] — A  person  was  entered  in 
the  Parliamentary  list  of  ownership  voters  in 
respect  of  a  qualification  described  as  "  freehold 
tithes,"  and  the  qualifying  property  was  entered 
in  the  fourth  column  as  "  BuUock  and  others." 
Upon  objection  taken,  the  Revising  Barrister 
found  the  qualification  proved,  and  amended 
the  entry  by  altering  the  third  and  fourth 
columns  respectively  to  "Tithe  rentcharge" 
and  "  Tuffley  Court."  Upon  appeal  it  appeared 
from  the  conveyance,  dated  January  13,  1888, 
under  which  the  voter  held  the  propertv,  and 
which  was  made  part  of  the  Case  stated  by  the 
Revising  Barrister,  that    the  voter's  interest 


comprised  a  portion  only  of  a  tithe  rentcharge 
formerly  payable  to  the  Dean  and  Chapter  of 
Gloucester,  and  that  it  was  not  an  apportion- 
ment to  a  rectory,  vicarage,  chapelry,  or 
benefice: — Held,  that,  as  the  case  fell  within 
the  prohibition  and  not  within  the  exception 
of  section  4,  sub-section  1  of  the  Representation 
of  the  People  Act,  1884,  and  did  not  come 
within  the  saving  clause  of  section  10  of  the 
Act,  the  vote  must  be  disallowed.  Beade  v. 
Bichards,  1  Smith,  236— D. 

Boroogh  FranohiM — County  of  a  Town — M^w 
Borough  inelnding  County  of  a  Town— Bigkt  of 
Freeholder!  to  Bomgh  Vote.]— Previously  to  the 
passing  of  the  Redistribution  of  Seats  Act,  18S5, 
freeholders  in  the  oounty  of  the  town  of  H. 
were  entitled  to  vote  in  respect  of  their  free- 
holds. By  section  11  of  that  Act  a  new  borough 
of  P.  and  H.  was  constituted  comprising  the 
places  previously  included  in  the  distinct  con- 
stituencies of  P.  and  of  H.  The  name  of  the 
appellant,  who  had  been  entitled  to  vote  as  a 
freeholder  in  H.,  appeared  on  the  list  of  electors 
for  the  new  borough  of  P.  and  H.,  the  nature 
of  his  qualification  being  described  in  the  third 
colunm  as  "  freehold  house  " : — Held,  that  the 
appellant's  qualification  did  not  confer  upon 
him  the  right  to  vote  for  the  borough  of  P.  and 
H.  James  v.  Ivemey,  70  L.  J.  K.B.  263 ;  [1901] 
1  K.B.  193 ;  83  L.  T.  687 ;  64  J.  P.  791 ;  1  Smith, 
249— D. 

Pow  Bentf— <JoUeetion  by  Ohnrehwardens— 
Payment  to  Vicar.]- Where  the  pew  rents  of 
a  church  were  more  than  40s.  per  annum  and  were 
collected  by  the  churchwardens  as  agents  for 
the  vicar,  and  were  handed  over  to  and  received 
by  him  for  his  own  absolute  use  and  benefit, — 
Held,  this  could  constituta  a  freehold  interest 
so  that  the  vicar  was  entitled  to  have  his  name 
inserted  in  the  list  of  voters.  Vickers  v.  Selwyn, 
89  L.  T.  747 ;  62  W.  R.  153 ;  68  J.  P.  9 ;  1  Smith, 
325— D. 

HaYorfordweit.]- Freeholders  within  the 
county  of  the  town  of  Haverfordwest  are  not 
as  such  entitled,  since  the  passing  of  the  Redis- 
tribution Act,  1885,  to  be  registered  as  voters 
for  the  borough  of  Pembroke  and  Haverfordwest. 
James  v.  Ivemey,  64  J.  P.  791— D. 


(c)  Oceupation, 

Oooiq^tion  of  Land  without  a  Building.]— 

Land  by  itself  without  a  building  is  a  qualify, 
ing  subject  for  the  burgh  occupation  franchise 
as  enacted  by  section  6  of  the  Representation 
of  the  People  Act,  1884.  Bogie  v.  M*Oowan, 
[1907]  S.C.  391— Ct.  of  Sess. 

"  Other  building.'*]  —  The  words  "  other 
building"  in  the  collocation  ** house,  ware- 
house, counting-house,  shop,  or  other  btulding  ** 
(cf.  section  27  of  the  Representation  of  the 
People  Act,  1832,  and  section  81  of  the  Muni- 
cipal Corporations  Act,  1882),  are  to  be  con- 
strued as  including  only  sucn  buildings  as  are 
ejusdem  generis  with  the  buildings  specifically 
enumerated — that  is— buildings  for  residential 
or  for  commercial  (including  agricultural) 
purposes.  Duncan  v.  Jackson,  8  F.  82S— Ct.  of 
Sess. 

Ooenpation  by  Hniband  of  Houe  Owned  by 
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Wife.]— A  husband  resided  with  his  wife  in  a 
house  of  which  she  was  the  owner.  Every  four 
weeks  he  paid  her  a  fixed  sum  as  rent,  for 
which  she  gave  a  receipt  and  which  was 
entered  in  a  rent-book,  and  he  also  paid  the 
rates: — Heldt  that  the  husband  occupied  the 
house  as  tenant,  and  was  entitled  to  have  his 
name  inserted  in  Division  I.  of  the  occupiers' 
list  of  voters  for  the  county.  Hall  v.  Michel- 
mare  (86  L.  T.  17 ;  60  W.  R.  172 ;  1  Smith,  269) 
distinguished.  Pear  v.  Merriman,  73  L.  J. 
K.B.  183;  [1904]  1  K.B.  80;  89  L.  T.  746; 
62  W.  R.  141 ;  68  J.  P.  87 ;  2  L.  G.  R.  139 ; 
1  Smith,  318 ;  20  T.  L.  R.  48— D. 

Ordinary  Dwelling-house— Inhabitant  Oconpier 
— Lodger— Landlord  Beiident  in  House — Frima 
Faeie  Proof  of  Ground  of  Objeetion— Evidence  to 
Bebnt  Objeetion.] — Where  the  name  of  a  person 
has  been  inserted  in  Division  I.  of  the  occu- 
piers' list  by  the  overseers,  and  an  objection 
has  been  made  to  the  claim  on  the  ground 
that  the  claimant  (who  also  claimed  a  lodger's 
vote)  has  not  occupied  the  qualifying  premises 
as  an  inhabitant  occupier  of  a  dwelling-house 
for  twelve  months  preceding  July  16,  but  was 
in  fact  within  such  period  a  lodger  in  apart- 
ments, and  did  not  occupy  them  free  from  the 
control  of  the  landlord,  the  Revising  Barrister 
— who  has  found  as  facts,  first,  that  the  house 
was  an  ordinary  dwelling-house ;  secondly,  that 
the  landlord  resided  in  the  house ;  and  thirdly, 
that  such  landlord  was  rated  for  the  entire 
house  as  a  separate  tenement,  and  has  held 
that  the  facts  so  found  were  prima  fade  proof 
of  the  ground  of  objection  —  is  not,  in  the 
absence  of  any  other  evidence,  bound  to  accept 
a  document  signed  by  the  claimant  and  his 
landlord  and  containing  statements  to  the 
effect  that  the  landlord  has  no  control  over 
the  claimant's  rooms,  as  evidence  rebutting 
the  prima  facte  proof  of  the  objection.  The 
question  is  a  question  of  fact  for  the  decision 
of  the  Revising  Barrister,  and  under  section  66 
of  the  Parliamentary  Re^tration  Act,  1843,  no 
appeal  lies  from  such  decision.  Kent  y.  Fittall 
(76  L.  J.  KB.  310;  [1906;]  1  K.B.  60)  explamed 
and  held  applicable.  Decision  of  the  Divisional 
Court  (76  L.  J.  K.B.  114 ;  [1907]  1  K.B.  126) 
affirmed.  Douglas  v.  Smith,  76  L.  J.  K.B. 
969;  [1907]  2  K.B.  668 ;  96  L.  T.  826 ;  71  J.  P. 
433;  6  L.  G.  R.  1004;  2  Smith,  12 ;  23  T.  L.  R. 
612— C.A. 

Part  of  Hoose  — Prima  Faeie  Eridence  of 
Oljeetion— Landlord  Living  in  Honie.]— Proof 
of  the  fact  that  the  landlord  lives  in  the  same 
house  as  the  tenants  of  the  various  rooms  in  it 
is  not  in  every  case  necessarily  prima  facie 
proof  of  the  ground  of  objection  to  the  over- 
seers' list  that  the  tenants  did  not  occupy  the 
rooms  respectively  as  owners  or  tenants.  Apart 
from  any  other  facts,  they  generally  afiord 
prima  facie  proof  of  the  ground  of  objection ; 
but  there  may  be  circumstances  peculiar  to  a 
particular  town  or  place  which,  in  the  opinion 
of  the  Revising  Barrister,  who  has  investigated 
the  facts,  prevents  that  from  being  prima  fade 
proof.  It  is  in  each  case  a  question  of  fact  for 
the  Revising  Barrister.  Bex  v.  Bell ;  Kentf  ex 
parte,  71  J.  P.  642— D. 

fieceipt  of  Pew-rents — 102.  in  Amount—*'  Ooon- 
pstion"  of  Chnroh.] — The  receipt  of  pew-rents 
of  an  amount  of  101.  and  upwards  annually  by 

VOL.  I. 


the  vicar  of  a  district  parish,  in  whom,  on  in- 
duction, the  freehold  of  the  site  of  the  church 
becomes  vested,  does  not,  either  by  itself  or 
taken  in  connection  with  the  fact  that  the 
legal  possession  of  the  land  and  church  is  in 
the  vicar,  make  him  an  "  occupier "  of  land 
within  the  meaning  of  section  24  of  the  Re- 
presentation of  the  People  Act,  1832,  so  as  to 
disqualify  him  from  being  registered  as  a 
county  voter  in  respect  of  his  freehold  benefice. 
Wolfe  V.  Surrey  County  Coundl  {Clerk).  Beeve 
V.  Same,  74  L.  J.  K.B.  161;  [1906]  1  K.B. 
439;  92  L.  T.  114;  63  W.  R.  264;  69  J.  P. 
22;  3  L.  G.  R.  407;  1  Smith,  378;  21  T.  L.  R. 
163— D. 

''Ocenpier  as  owner  or  tenant" — Wifs  Owner 
— Husband  Batepayer.]  —  A.  resided  with  his 
wife  B.  in  a  house  of  which  B.  was  the  owner. 
A.  paid  all  rates  and  taxes  of  the  house  and 
provided  for  the  household  generally.  There 
was  no  other  evidence  that  A.  occupied  as  B.'s 
tenant.  A.  applied  to  be  put  on  the  register 
of  voters  as  "  resident  occupier  as  .  .  .  tenant " 
of  the  house,  within  section  3  of  the  Repre- 
sentation of  the  People  Act,  1867 : — Held,  that, 
while  if  A.  and  B.  had  not  been  husband  and 
wife  the  evidence  might  be  sufficient  to  give 
rise  to  a  presumption  that  A.  occupied  as 
tenant  of  B.,  the  fact  that  A.  and  B.  were 
husband  and  wife  explained  why  A.  resided 
in  B.'s  house  and  prevented  any  such  pre- 
sumption from  arising.  Hall  v.  Michelmore,  86 
L.  T.  17 ;  60  W.  R.  172 ;  66  J.  P.  769 ;  1  Smith, 
269— D. 

Claim  by  Husband  as  Sab-tenant  of  his  Wife.] 
— A.  claimed  to  have  his  name  inserted  in  the 
roll  of  voters  for  a  county  as  sub-tenant  of  a 
dweUing-house.  The  house  in  respect  of  which 
the  claim  was  made  belonged  to  a  railway 
company,  and  was  occupied  by  A.'s  wife  in 
return  for  her  services  as  gatekeeper  at  a  level 
crossing  close  to  the  house.  A.  lived  in  the 
house  with  his  wife,  and  the  furniture  belonged 
to  him.  The  manager  of  the  (railway  company 
in  a  letter  to  A.'s  solicitor  stated  that,  with  a 
view  to  enabling  men  in  his  client's  position 
to  exercise  the  franchise,  there  would  be  no 
objection  "  to  let  the  houses  occupied  by  them 
to  their  wives,  with  power  to  them  to  sub-let 
the  houses  to  their  nusbands,  subject  to  the 
conditions  contained  in  the  missive,  one  of 
which  would  be  a  condition  that,  should  they 
cease  at  any  time  to  be  servants  of  the  com- 
pany, they  and  their  sub-tenants  will  immedi- 
ately vacate  the  houses."  No  such  missive 
by  the  railway  company  to  his  wife  was  in  fact 
granted.  The  wife,  by  an  agreement,  let  the 
house  to  her  husband,  and  he  paid  rent  to 
her : — Held,  that  A.  did  not  occupy  the  house 
as  sub-tenant  to  his  wife,  and  was  not  entitled 
to  have  his  name  inserted  in  the  roll  of  voters. 
Milfie  V.  Murray,  [1907]  S.C.  396— Ct.  of  Sess. 

**  Promotion  to  an  office  " — ^Wesleyan  Minister.] 
— The  appellant,  a  Wesleyan  minister,  was,  in 
August,  1901,  appointed  by  the  Wesleyan  Con- 
ference to  the  ministry  of  the  Gloucester  circuit 
in  succession  to  a  previous  Wesleyan  minister, 
and  the  appellant,  in  August,  1901,  entered  as 
such  minister  into  the  occupation  of  the  manse, 
in  the  city  of  Gloucester,  vacated  by  the  out- 
going minister.  The  manse,  which  was  vested 
in  trustees,  was  occupied  by  each  successive 
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minister  rent  free,  but  the  minister  in  occu- 
pation was  personally  liable  for  the  rates.  The 
appellant's  name  was  entered 'in  Division  m. 
of  the  occupiers'  list  of  voters  of  the  city  of 
Gloucester  in  respect  of  the  said  manse  as  a 
dwelling-house,  and  was  objected  to,  on  the 
ground  that  the  appellant  had  not  in  fact 
occupied  the  qualifying  premises  during  the 
whole  of  the  qualifying  period.  The  appellant 
contended  that  he  had  succeeded  to  the  qualify- 
ing property  by  "promotion  to  an  office" — 
namely,  the  ministry  of  the  Gloucester  circuit, 
and  that  the  occupancy  and  rating  of  the  pre- 
ceding minister  was  eqmvalent  to  the  occupancy 
and  rating  of  himself  within  section  33,  sub- 
section 1  of  the  Municipal  Corporations  Act, 
1882.  Save  as  aforesaid,  no  evidence  was  pro- 
duced at  the  revision  Court  of  the  terms  of  the 
deed  of  trust  under  which  the  qualifying  pro- 
perty (the  manse)  was  held.  The  Revising 
Barrister  held  that  the  appointment  to  the 
ministry  of  the  Gloucester  circuit  was  not 
''promotion  to  an  office"  within  the  section, 
and  accordingly  allowed  the  objection  and 
expunged  the  appellant's  name.  The  appellant 
duly  appealed,  and  the  Bevising  Barrister,  in 
stating  a  Case,  appended  to  the  Case  as  an 
exhibit  the  deied  of  trust  under  which  the 
qualifying  property  was  held,  and  added  a  note 
that  this  document  was  not  produced  in  evi- 
dence at  the  revision  Court: — Held^  that  the 
Court  could  not:  regard  anything  which  was  not 
in  evidence  before  the  Revising  Barrister  at 
the  Revision  Court,  and  that  upon  the  evidence 
before  him  there  was  nothing  to  shew  that  he 
had  come  to  a  wrong  conclusion,  and  conse- 
quently that  his  decision  must  be  affirmed. 
Foster  v.  Mulhall{10  Ir.  C.L.  R.  632)  discussed 
and  explained.  Williams  v.  Blakeway^  1  Smith, 
804;  88  L.  T.  231;  1  L.  G.  R.  69;  61  W.  R. 
127 ;  67  J.  P.  11— D. 

Ooonpation  aa  Owner  or  Tenant — <*  Bread- 
winner."]— A  claimant  to  a  vote  on  the  Occu- 
piers' List  occupied  with  his  wife  and  family 
a  house  of  which  his  mother,  who  had  no 
other  means  of  support,  was  owner.  The 
mother  also  lived  in  the  house,  and  in  respect 
of  it  she  was  entered  in  the  rate-book  as 
occupying  owner.  The  son  was  the  bread- 
winner, and  maintained  the  household,  and 
paid  the  rates  and  taxes  out  of  his  earnings : — 
Held^  upon  these  facts,  that  there  was  no 
evidence  that  the  claimant  occupied  as  owner 
or  tenant,  and  that  he  was  not  entitled  to  a 
vote.  Loveridge  v.  Qardom;  Qillo*s  Case, 
1  Smith,  186— D. 

A  son  after  the  death  of  his  father  con- 
tinued to  live  with  his  mother  (who  was  in- 
capable of  supporting  herself^,  and  his  wife 
and  family,  in  a  house  of  whicn  his  father  had 
been  tenant,  but  in  respect  of  which  his 
mother's  name  had  been  and  remained  on  the 
rate-book.  The  son  was  the  breadwinner,  and 
paid  the  rent,  rates,  and  taxes,  and  maintained 
the  household  out  of  his  earnings,  but  his 
name  was  not  substituted  for  his  father's  on 
the  rent-book : — Held^  that  there  was  evidence 
to  support  the  Revising  Barrister's  decision  that 
the  son  occupied  as  tenant,  and  was  entitled  to 
a  vote.  Loveridge  v.  Qardom ;  McUthew's  Case. 
1  Smith,  186— D. 

** SweUing-honse  Joint" —Hooiehold   Fran- 


Chile— Occupation  Franchife.]— Where  the  entrr 
of  qualification  in  division  1  of  the  occupiers' 
list  of  voters  for  a  county  is  stated  to  be 
'*  dwelling-house  joint,"  it  need  not  necessarily 
be  taken  to  be  a  claim  for  household  franchise, 
which  would  be  bad,  but  may  be  treated  as  a 
claim  for  occupation  franchise.  Townshend  v. 
St,  Marylebane  Overseers  (41  L.  J,  C.P.  25; 
L.  R.  7  C.P.  143)  and  Druitt  v.  Qossling  (58 
L.  J.  Q.B.  109)  approved  and  followed.  BagUy 
V.  Btitcher,  67  L.  J.  Q.B.  326 ;  [1898]  1  Q.B.  67  ; 
77  L.  T.  626  ;  46  W.  R.  189  ;  1  Smith,  137— D. 

Claim  of  Two  Joint  Oocapien — ^Valne  of  Premisae 
only  90/.— Thud  Person  already  on  Oveneert'  List, 
Unobjected  to.]— K.  and  W.  claimed  to  have  their 
names  inserted  in  Division  I.  of  the  occupiers* 
list  in  a  Parliamentary  county,  in  respect  of  a 
lOZ.  occupation  qualification,  the  nature  of  their 
qualification  as  described  in  their  claims  being 
'*  offices  (joint)."  The  qualifying  premises  con- 
sisted of  a  house  of  the  clear  yearly  value  of 
only  20/.,  of  which  the  claimants  were  lessees, 
and  they  used,  for  the  purpose  of  their  busi- 
ness, three  rooms  and  a  cellar  in  the  said  house, 
and  also  one  bedroom  occasionally.  The  re- 
mainder  of  the  house,  consisting  of  three  rooms, 
was,  as  the  Barrister  found,  "  occupied  "  by  G. 
and  his  wife,  G.'s  wife  being  employed  and 
paid  by  the  claimants  as  their  caretaker.  G.'s 
name  had  been  entered  by  the  Overseers  in 
Division  U.  of  the  occupiers'  list  in  respect  of 
the  said  house,  and  no  objection  had  been  taken 
to  that  entry.  There  was  no  evidence  or  finding 
of  fact  that  G.  occupied  by  virtue  of  service 
merely: — Held,  that  the  claims  of  K.  and  W. 
were  inadmissible.  Kirhy  v.  Barber,  64  W.  R. 
119;  70  J.  P.  20;  4  L.  G.  R.  896;  1  Smith, 
403— D. 

Abeenoe  on  Military  Service — ^Abeence  **  dnring 
the  continuance  of"  the  South  African  War.] — 
The  Electoral  DisabiUties  Removal  Act,  1891, 
and  the  Electoral  Disabilities  (Military  Service) 
Removal  Act,  1900,  together  preserved  the 
qualification  of  an  occupier  who  was  absent 
during  the  whole  qualifying  period  as  a  volun- 
teer on  military  service  in  South  Africa,  for  the 
greater  part  of  the  time  before  the  declaration 
of  peace,  but  for  less  than  four  months  during 
the  latter  part  of  the  time,  after  the  declaration 
of  peace.  Per  Lord  AiiVEBSTONB,  C.J. — The 
qualification  was  preserved  by  the  Act  of  1900 
taken  by  itself,  inasmuch  as  the  expression 
"during  the  continuance  of  the  present  war" 
was  capable  of  including  a  period  during  which 
military  service  consequent  on  the  war  continued 
after  the  declaration  of  peace.  Marsh  v.  Bantoff, 
1  Smith,  289;  88  L.  T.  230;  51  W.  R.  166;  67 
J.  P.  12;  1  L.  G.  R.  106— D. 

Oompulsory  Absence  During  Part  of  the  Quali- 
fying  Period— Militiaman— Impriionment — Oon- 
flnement   to   Oamp   for   Xilitury  Oflbnoe.]  — A 

sergeant  in  a  militia  regiment  ordinarily  resident 
in  Londonderry,  while  on  training  with  his 
regiment  at  Buncrane,  was  sentenced  to  be  a 
prisoner  at  large  for  forty-eight  hours  on  a 
charge  of  drunkenness.  The  effect  of  the 
sentence  was  that  he  was  not  allowed  outside 
the  camp  lines  during  the  period : — Held,  that 
he  was  not  thereby  disqualified  as  an  inhabitant 
occupier  in  respect  of  nis  residence  in  London- 
derry. aCormell  v.  Holland,  [1900]  2  Ir.  R. 
448 — C.A.    And  see  infra.  Service  FaANCBiSK. 
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(d)  Service  Franchise, 


Separate   Bedioom  —  BweUing-honse.]  —  The 

claimant  was,  along  with  several  other  men, 
in  the  employment  of  a  drapery  company.  His 
contract  was  to  he  paid  a  yearly  siJary,  to  be 
boarded  by  the  company,  and  to  have  a  bed- 
room so  long  as  he  remained  in  their  service, 
the  service  being  determinable  on  notice.  There 
was  a  bolt  inside  to  fasten  the  door  of  the 
bedroom,  but  the  claimant  had  not  the  key. 
The  manager  could  change  an  employee  from 
one  bedroom  to  another  if  necessary.  There 
were  rules  imderstood  in  the  house  regulating 
the  occupation  of  bedrooms ;  that  the  claimant 
could  not  leave  his  business  in  the  shop  to  go 
there  without  permission ;  that  on  Saturday  the 
bedrooms  were  closed  up  to  2  p.m.  for  cleaning. 
There  was  no  printed  rule  preventing  an  assist- 
ant being  in  his  bedroom  between  11  a.m.  and 
1  P.M.  on  Simday,  but  there  was  an  under- 
standing to  that  effect,  and  if  an  employee 
violated  this  understanding  the  superintendent 
would  consider  it  his  duty  to  correct  him : — 
Heldj  that  the  claimant  was  not  entitled  to  the 
franchise.  Stribling  v.  Halse  (65  L.  J.  Q.B.  15 ; 
16  Q.B.  D.  246)  discussed.  M*Quadev.  Charlton, 
[1904]  2  Ir.  R.  38a— C.A. 


Bedioom  Ooeapied  by 
Obliged  to  take  XealB  in  House.]— A  coachman 
occupied  a  room  over  his  master's  stable,  no 
part  of  the  building  which  contained  the  stable 
and  room  being  inhabited  by  the  master.  As 
part  of  the  terms  of  his  service  the  coachman 
was  obliged  to,  and  did  in  fact,  take  his  meals 
with  his  master's  other  servants  in  the  house 
which  was  inhabited  by  his  master: — Held, 
that  the  coachman  inhabited  the  room  as  a 
dwelling-house  by  virtue  of  his  service  within 
section  3  of  the  Representation  of  the  People 
Act,  1884,  so  as  to  entitle  him  to  be  on 
Division  II.  of  the  list  of  voters.  Stribling  v. 
Halae  (55  L.  J.  Q.B.  15;  16  Q.B.  D.  246) 
foUowed.  Laskey  v.  Michelmore,  71  J.  P.  559 ; 
24  T.  L.  R.  61— D. 

Tenant  of  Dwelling-hoase  Inhabited  by  Servant 
with  Seryiee  Tranehiie.] — A  farmer  whose  farm 
(held  on  lease)  included  two  houses  within  the 
limits  of  a  burgh  claimed  to  be  entered  on  the 
roll  of  voters  for  the  burgh  in  respect  of  his 
occupancy  of  these  houses  as  tenant.  The 
houses  were  inhabited  by  two  servants  of  the 
claimant,  and  the  servants  had,  imder  section  3 
of  the  Representation  of  the  People  Act,  1884, 
the  service  franchise  in  respect  of  their  in- 
habitcuit-occupancy  of  the  houses :— HeZd,  that 
the  claimant  was  not  entitled  to  be  enrolled, 
in  respect  that  the  servants  were,  for  the  pur- 
poses of  the  Representation  of  the  People  Acts, 
to  be  deemed  to  be  the  tenants  of  the  houses. 
Jack  V.  Edie,  8  F.  329— Ct.  of  Sess. 

Householder  or  Servant— Schoolmaster.]  — A 
schoolmaster,  occupying  a  particular  house, 
which  during  his  term  of  service  he  is  merely 
permitted,  but  not  required  to  occupy,  oocupies 
the  house  not  in  virtue  of  service,  but  as  a 
householder,  and  is  therefore  entitled  to  have 
his  name  inserted  in  Division  I.  of  the  occupa- 
tion list  of  voters  for  the  county  as  being  both 
a  parliamentary  and  county  elector.  Dover  y. 
Prosaer,  73  L.  J.  K.B.  18;  [1904]  1  K.B.  84; 


I  89  L.  T.  724;  52  W.  R.  140;  68  J.  P.  87; 
I  2  L.  G.  R.  156;  1  Smith,  813;  20  T.  L.  R. 
|49— D. 

BeUgions  Ednoational  Oenunnnity  —  College 
Bedroom— DweUing-honse.] — Each  teacher  and 
lay  brother  in  a  college  conducted  by  a  religious 
community  had  as  such,  during  the  qualifying 
period,  the  exclusive  use  of  a  separate  bedroom 
in  the  college,  which  was  managed  by  a  resi- 
dent principal  under  the  supreme  control  of 
the  Superior-General  of  the  community,  who 
himself  lived  in  Paris.  It  appeared  that  there 
was  no  contractual  right  to  a  particular  room ; 
the  occupants  might  be  ordered  at  any  moment 
to  cease  sleeping  in  the  allotted  rooms  at  the 
command  of  the  resident  principal,  subject  to 
appeal  to  the  higher  officials  of  the  Order;  it 
was  against  the  rules  of  the  community  for  the 
occupants  of  the  bedroom  to  receive  guests  or 
to  dme  in  these  rooms;  the  furniture  in  the 
rooms  belonged  to  the  college;  the  occupants 
did  not  pay  the  servants  who  attended  to  the 
rooms:— flieW,  that  the  bedroom  separately 
occupied  by  each  of  the  claimants  was  not  his 
dwelling-house,  and  that  therefore  they  were 
not  entitled  to  the  franchise.  Ladd  v.  O^  Toole, 
[1904]  2  Ir.  R.  389— C.A. 

Oonvent— Huns- Oflloe,  Service,  or  Employ- 
ment.]— The  claimants  were  nuns  residing  at 
a  convent  in  the  town  of  E.  Each  of  them 
occupied  a  separate  bedroom,  and  was  sub- 
ject to  the  control  of  the  lady  superioress, 
who  could  at  any  time  change  the  occupants 
from  one  room  to  another  or  arrange  to  have 
more  than  one  occupant  of  a  single  room.  She 
could  refuse  to  allow  a  nun  to  receive  a  visitor 
in  her  room,  demand  admission  to  the  room, 
and  require  the  nuns  to  give  up  the  keys.  The 
nuns  took  their  meals  together  in  the  refectory, 
and  occupied  in  common  other  general  rooms 
in  the  convent ;  they  received  no  remimeration, 
and  were  under  no  contract  of  employment. 
The  premises  were  vested  in  the  Roman  Catholic 
Bishop  of  Clogher,  the  parish  priest,  and  the 
senior  curate  of  E.,  all  for  the  time  being,  upon 
trust  for  the  benefit  of  the  Roman  Catholic  in- 
habitants of  E.  The  convent  was  governed  by 
rules  subject  to  the  supreme  authority  of  the 
bishop : — Held,  that  the  nuns  were  not  inhabit- 
ant occupiers  of  separate  dwellings  within  the 
meaning  of  section  3  of  the  Representation  of 
the  People  Act.  Semble,  the  nuns  did  not 
occupy  their  rooms  by  virtue  of  any  office, 
service,  or  employment.  Bannon  v.  Hanrahan, 
[1900]  2  Ir.  R.  455— C.A. 


Part  of  House  Separately  Occupied  as  a 
Dwelling.]  —  The  claimant  was,  along  with 
several  others,  in  the  employment  of  P.,  who 
carried  on  an  extensive  drapery  business  in 
Londonderry.  Each  of  the  claimants  was  to 
have  a  yearly  salary  and  board,  and  a  room 
to  himself,  and  the  sole  control  over  the  room. 
Each  of  them  had  a  key  for  his  room,  and  a 
latchkey  for  the  outside  door.  They  had  to 
reside  in  the  rooms  allotted  to  them,  but  they 
would  not  be  changed.  The  employer  did  not 
reside  on  the  premises: — Held  (Holmes,  L.J., 
dissenting),  that  there  was  evidence  to  sup- 
port the  finding  that  the  employees  were  in- 
habitant occupiers,  and,  as  such,  entitled  to  the 
service  franchise.    M^Daid  v.  BcUmer,  [1907] 


2  Ir.  R.  345-O.A. 
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OompalMT  Abtenee  on  Duty.]— The  Electoral 
Disabilities  Removal  Act,  1891,  applies  equally 
to  a  person  (claiming  to  be  entitled  to  the  ser- 
vice franchise  as  to  a  person  entitled  as  an 
inhabitant  occupier  of  a  dwelling  -  house. 
Larcombe  v.  Simey,  76  L.  J.  K.B.  107;  [1907] 
1  K.B.  139;  96  L.  T.  874;  71  J.  P.  13;  6 
L.  Q.  R.  17 ;  2  Smith,  1 ;  23  T.  L.  R.  61— D. 

A  coachman,  who  occupied  a  cottage  by 
reason  of  his  service,  was  absent  from  his  home 
for  more  than  four  months  at  a  time  in  the 

Eerformance  of  his  master's  orders : — Held^  that 
e  was  not  entitled  to  be  registered  as  a  service 
franchise  voter  under  section  3  of  the  Repre- 
sentation of  the  People  Act,  1884,  as  he  was 
not  within  the  protection  given  by  the  Electoral 
Disabilities  Removal  Act,  1891.    lb, 

(e)  Lodger  Franchise. 

Landlord  Beiidlng  in  House.] — Where  the 
rooms  in  a  house  are  let  out  as  separate  dwell- 
ing-houses the  mere  fact  that  the  landlord 
resides  in  a  separate  set  of  rooms  in  the  house 
does  not  of  itself  make  the  occupiers  of  the 
rooms  lodgers.  Whether  they  are  lodgers  or 
not  depends  upon  whether  the  landlord  has 
a  right  of  control  over  the  rooms  let  to  the 
tenants.  The  landlord  of  a  house  let  most  of 
the  rooms  in  the  house  to  weekly  tenants,  each 
tenant  having  the  exclusive  use  of  the  rooms 
let  to  him,  and  having  the  right  of  free  ingress 
and  egress  to  and  from  the  house  and  his 
rooms,  and  such  use  of  the  passages  and  stair- 
case as  was  necessary  and  convenient  for  that 
purpose.  Each  tenant  had  a  key  of  the  house. 
There  was  also  let  to  the  tenants  the  use  in 
common  of  the  courtyard,  w.c,  and  wash-house 
situate  therein.  The  landlord  occupied  and 
resided  in  a  separate  set  of  rooms  in  the  house. 
The  Revising  Barrister  found  that,  so  far  as  the 
relationship  of  the  landlord  and  tenants  as 
residents  were  concerned,  the  former  occupied 
no  different  position  than  he  would  if  he  were 
not  the  landlord  and  did  not  reside  in  the 
house ;  that  the  landlord  had  no  right  to  enter 
or  interfere  with  or  exercise  any  control  over 
the  rooms  let,  or  the  joint  user  of  the  portion 
of  the  premises  used  in  common,  his  use  of  and 
right  of  control  over  the  parts  of  the  premises 
used  in  oonmion  being  identical  with  that  of 
his  tenants,  and  that  he  did  not  reserve  to 
himself  or  exercise  any  general  control  or 
dominion  or  mastership  over  the  premises  or 
the  tenants ;  that  the  cleansing  of  the  passages 
and  staircase  was  shared  in  conmion  by  those 
using  the  same,  and  no  service  was  rendered 
by  the  landlord  to  the  tenants ;  that  the  land- 
lord was  rated  and  not  the  tenants ;  and  that 
he  was  under  covenant  to  his  lessor  to  keep  the 
house  in  repair.  There  were  2,696  other  tenants 
who  occupied  rooms  under  similar  circum- 
stances. The  Revising  Barrister  held  that  the 
tenants  were  inhabitant  occupiers  of  a  dwell- 
ing-house, and  were  entitled  to  be  on  the 
register  as  such:— HeZ(2,  that  upon  the  facts 
found  by  the  Barrister  the  tenants  were  inhabit- 
ant occupiers  of  the  rooms  as  tenants,  and  not 
lodgers,  and  were  entitled  to  be  on  Division  I. 
of  the  occupiers*  list.  McLaughlin  v.  Chambers 
([1896]  2  Ir.  R.  497)  approved.  KefU  v.  FiUdU, 
69  J.  P.  428 ;  22  T.  L.  R.  68— O.A. 

Intennptod   Sotideneo.]  —  A   shipping  clerk 


claimed  to  have  his  name  entered  on  the  roll  of 
voters  of  the  burgh  of  Leith  as  a  lodger.  Under 
a  contract  with  his  father  he  had,  during  the 
period  required  by  the  statute,  the  exclusive 
right  of  occupancy  of  a  room  in  his  father's 
house  in  Leith  of  the  value  required  by  the  Act, 
and  he  had  occupied  this  room  from  Friday 
evening  until  Monday  morning  of  each  week. 
During  the  rest  of  the  week  he  occupied  lodg- 
ings in  Dundee,  where  he  was  employed  by 
Leith  shipowners,  who  had  an  agency  in  Dun- 
dee ;  but  he  occasionally  occupied  the  room  in 
Leith  for  a  night  in  the  middle  of  a  week. 
During  his  absence  this  room  was  unoccupied. 
He  was  not  enrolled,  and  had  not  claimed  to  be 
enrolled,  as  a  voter  in  Dundee:— fleW  (Lord 
KmcAiRNET  duhUante)y  that  the  claimant  had 
not  sufficiently  complied  with  the  condition  as 
to  residence  contained  in  the  statute  to  entitle 
him  to  have  his  name  inserted  on  the  roll  of 
voters.    MiUer  v.  Bruce,  2  F.  266— Ct  of  Sees. 

Valne  of  Lodgingt—Eridenee— Disallowance 
of  Claim— Boftiial  to  State  Case— Order  Viii  fior 
Kandamas.]  —  J.  claimed  to  vote  as  an  old 
lodger.  It  ap^ecured  in  the  body  of  his  claim 
that  he  occupied  as  lodgings  two  imfumished 
rooms  on  the  top  floor  of  a  house,  for  which 
rooms  he  paid  bs.  6d.  weekly,  and  in  the  dec- 
laration annexed  to  the  claim  the  claimant 
declared  that  his  lodgings  were  of  the  clear 
yearly  value,  if  let  unfurnished,  of  101,  or  up- 
wards. The  claim  was  duly  objected  to  on  the 
ground  that  the  lodgings  were  not  of  sufficient 
value.  It  was  proved  that  the  whole  house  was 
only  rated  at  14Z.,  and  there  were  idso  other 
circumstances  in  evidence  before  the  Revising 
Barrister  which  raised  a  strong  doubt  in  his 
mind  as  to  whether  the  lodgings  were  of 
sufficient  value.  The  Revismg  Barrister 
adjourned  the  hearing  to  an  evening 
sitting  of  the  Court,  and  meanwhile  sent  a 
written  notice  to  the  claimant  that  his  claim 
would  or  might  be  disallowed  unless  he  pro- 
duced, or  caused  to  be  produced,  at  the  even- 
ing sitting,  his  rent  book  or  other  sufficient 
evidence  that  his  lodgings  were  of  the  requisite 
value.  The  claimant  having  altogether  ignored 
this  notice,  the  Revising  Barrister  disallowed 
the  claim,  on  the  ground  that  he  was  not  satis- 
fied that  the  claimant's  lodgings  were  of  the 
requisite  value,  and  refused  to  state  a  Case. 
An  order  nm  for  a  mandanvus  having  been 
obtained  ex  parte, — Held,  that  the  case  raised 
a  question  as  to  the  true  construction  of 
section  28,  sub-sections  10  and  11  of  the  Parlia- 
mentary Registration  Act,  1878,  and  that  the 
order  nisi  should  be  made  absolute.  Bex  v. 
Nepean;  Jenkins,  ex  parte,  62  W.  R.  264— D. 

Claim— Otjoetion— Prima  Facie  Proof  of  Ob- 
jection.]— Section  28,  sub-section  11  of  the 
Parliamentary  and  Municijpal  Registration  Act, 
1878,  which  provides  that  if  prima  fade  proof, 
as  prescribed  by  sub-section  10,  is  given  by  the 
objector,  then,  unless  the  person  objected  to 
proves  that  he  was  entitled  to  have  his  name 
inserted  in  the  list,  the  Revising  Barrister  shall 
expunge  his  name,  does  not  prevent  the  Revis- 
ing Barrister  from  considering  any  other  proper 
evidence  in  support  of  the  objection,  and  if  he 
thinks  it  just,  giving  effect  thereto  by  a  decision 
adverse  to  the  claim.  Jenkins  v.  OrocoU,  73 
L.  J.  K.B.  216 ;  [1904]  1  K.B.  874 ;  90  L.  T.  90 ; 
62  W.  R.  267;  68  J.  P.  76;  2  L.  G.  R.  202;  1 
Smith,  386 ;  20  T.  L.  R.  148— D. 
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3.  Disqualification. 


Pernumont  Xaintenanoe  of  Vottfr's  Wife  m 
Paaper  Lnnatie — Xaintenanoe,  wliether  Ordinary 
Belief  or  Xedioal  Asgistanoe— Qneition  of  Faot.] 
— The  appellant  claimed  to  be  placed  on  the 
occupiers'  list  (division  Ij  for  a  parish.  During 
the  whole  of  the  qualifying  period  his  wife  had 
been  maintained  out  of  the  poor  rate  for  the 
parish  as  a  pauper  patient  of  the  county  lunatic 
asylum,  the  appellant  contributing  nothing 
towards  her  maintenance.  He  contended  that 
the  maintenance  of  his  wife  in  the  asylum  was 
medical  assistance  within  the  meaning  of  the 
Medical  Relief  Disqualification  Removal  Act, 
1885,  and  that  he  was  not  by  reason  thereof  de- 
prived of  his  right  to  vote.  The  Revising 
Barrister,  however,  was  of  opinion  that  such 
maintenance  was  ordinary  parochial  relief,  and 
that  the  appellant  was  disqualified,  and  rejected 
his  claim : — Held^  that  as  the  maintenance  was 
more  or  less  of  the  nature  both  of  ordinary 
relief  and  medical  relief,  a  question  of  fact 
arose  for  the  decision  of  the  Revising  Barrister 
as  to  which  kind  of  relief  was  merely  incidental 
to  the  other,  and  what  was  the  true  character 
of  the  maintenance;  that  there  was  evidence 
to  support  his  finding  that  it  was  ordinary 
relief;  and  that  that  finding  ought  not  to  be 
disturbed.  Kirkhotise  v.  Blakeway^  71  L.  J. 
K.B.  130;  [1902]  1  K.B.  306 ;  86  L.  T.  19 ;  60 
W.  R.  206;  66  J.  P.  38;  1  Smith,  281— D. 

Von-payment  of  Edneation  Bate.]— Where  a 
poor  rate  includes  the  expenses  of  education 
under  the  Education  Act,  1902,  an  occupier 
who  has  failed  to  pay  the  part  of  the  rate  which 
is  to  be  applied  to  education,  though  he  has 
paid  the  rest  of  the  rate,  has  not  paid  the  poor 
rate  for  the  purposes  of  the  Registration  Acts, 
and  is  not  entitled  to  have  his  name  inserted 
in  the  occupiers'  list  as  a  Parliamentary  or 
municipal  elector.  Ash  v.  Nicholl ;  Cox  v. 
Merriman,  74  L.  J.  K.B.  74 ;  [1906J  1  K.B.  139 ; 
91  L.  T.  803;  63  W.  R.  173;  69  J.  P.  6; 
3  L.  G.  R.  11 ;  1  Smith,  366 ;  21  T.  L.  R.  62— D. 


4.  List. 

Ooenpation  as  Servant.]— A  person  who  occu- 
pies premises  as  a  servant  is  only  entitled  to  be 
on  ^vision  2  of  the  occupiers*  list.  Kent  v. 
Fraser,  61  J.  P.  359;  1  Smith,  127— D. 


6.  Notice  of  Objection. 

Division  of  District  or  Boroogh  into  Wards- 
Omission  of  Votice  to  Spooify  Ward  of  Person 
Objected  to.] — A  notice  of  objection  to  the  over- 
seers objecting  to  the  name  of  a  person  being 
retained  on  the  occupiers'  list  of  voters  of  a 
Parliamentary  division  and  borough  in  which 
the  lists  are  made  out  in  divisions  and  also  in 
wards,  need  not  specify  the  ward  on  the  list  of 
voters  whereof  the  name  of  the  person  objected 
to  appears,  in  addition  to  specifymg  the  division 
in  which  such  name  appears.  Sagar  v.  Clare f 
82  L.  T.  699 ;  1  Smith,  243— D. 

Ownership  Electors  —  By  Post  — Vame  and 
Place  of  Abode  of  Person  Objoeted  to— form.]— A 
notice  of  objection,  sent  by  post  to  an  ownership 


elector,  complies  sufficiently  with  form  6  (a)  of 
the  Registration  Order,  1896,  if  his  name  and 
place  of  abode  appear  on  the  outside  of  the 
notice,  and  his  name  alone  appears  in  the  body 
of  the  notice  without  the  addition  of  his  place 
of  abode.  Linforthy.  Butler,  68  L.  J.  Q.B.  3; 
[1899]  1  Q.B.  116  ;  79  L.  T.  498 ;  47  W.  R.  141 ; 
1  Smith,  162— D. 

By  Post— Vame  and  Plaoe  of  Abode  of  Person 
Olijeetod  to  —  Form.]— A  notice  of  objection, 
sent  by  post  to  an  ownership  elector,  com- 
plies siifficiently  with  form  6  (a)  of  the  Registra- 
tion Order,  1895,  if  his  name  and  place  of  abode 
appear  on  the  outside  of  the  notice,  and  his 
name  alone  appears  in  the. body  of  the  notice 
without  the  addition  of  his  place  of  abode. 
Linfortk  v.  Butler,  68  L.  J.  Q.B.  3;  [1899]  1 
Q.B.  116 ;  79  L.  T.  498;  47  W.  R.  141— D. 

Snbstitntion  of  Plaoe  of  Business  for  Plaoe  of 
Abode  of  Olgeotor— Power  to  Amend — *' Mis- 
take."]— A  Revising  Barrister  has  power,  under 
sub-section  2  of  section  28  of  the  Parliamentary 
and  Municipal  Registration  Act,  1878,  to  amend 
a  mistake  in  a  notice  of  objection,  provided 
that  there  has  been  no  attempt  or  intention  on 
the  part  of  the  objector  to  deceive,  and  that  all 
the  information  required  by  law  to  be  given 
was  given  before  the  amendment  was  made. 
Prescott  V.  Lee,  68  L.  J.  Q.B.  79 ;  [1899]  1  Q.B. 
102  ;  79  L.  T.  447  ;  47  W.  R.  139;  62  J.  P. 
824— D. 

In  a  notice  of  objection  by  an  objector  whose 
place  of  abode  was  correctly  stated  in  the 
overseers'  Ust,  the  objector  deliberately  inserted 
his  place  of  business  after  his  signature,  instead 
of  his  place  of  abode,  under  the  erroneous 
impression  that  that  was  the  address  which  he 
was  required  to  give,  and  without  having  any 
intention  of  misleading  the  person  objected  to 
or  any  one  else.  The  notice  was  otherwise 
good  in  substance  and  correct  in  form : — Held 
(Wills,  J.,  dissenting),  that  the  substitution 
by  the  objector  of  his  place  of  business  for  his 
place  of  abode  in  the  notice  was  a  mistake, 
within  the  meaning  of  the  sub-section  above 
referred  to,  which  the  Revising  Barrister  had 
power  to  amend.    76. 

Double  QnaUfleation  —  Votiee  of  Seleetion 
—  Appeal.]  —  A  borough  voter,  entered  on 
the  hst  of  parliamentary  voters  as  quali- 
fied to  vote  in  respect  of  his  place  of  at>ode, 
preferred  a  claim  for  a  qualification  in  respect 
of  his  business  premises  situate  elsewhere  in  the 
borough.  At  the  opening  of  the  first  Revision 
Court  he  delivered  a  notice  of  selection  under 
section  28,  sub-section  14  of  the  Parliamentary 
and  Municipal  Registration  Act,  1878,  requiring 
the  Revising  Barrister  to  retain  his  name  on 
the  list  of  voters  in  respect  of  the  qualification  set 
out  in  his  claim — that  is,  his  business  premises 
— and  after  it  had  been  allowed  applied  that 
his  former  qualification — that  is,  his  place  of 
abode — should  be  marked  with  a  note  that  he 
was  not  entitled  to  vote  in  respect  of  it : — Held, 
that  the  notice  of  selection  was  invalid,  for 
when  it  was  given  the  claim  had  not  been 
adjudicated  upon,  and  therefore  the  voter  was 
not  then  possessed  of  a  double  qualification; 
and,  further,  that  section  42  of  the  Registration 
Act,  1843,  conferred  no  right  of  appeal  against 
the  refusal  of  the  Revising  Barrister  to  act 
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upon  the  notice.  Jones  v.  Munro^  68  L.  J.  Q.B. 
28;  [1899]  1  Q.B.  109;  79  L.  T.  600;  47  W.  R. 
109 ;  1  Smith.  161— D. 

BeTiiing  Barrifter's  Power  to  Amend— "  Mis- 
take.'*]— A  notice  of  objection  to  the  name  of 
a  voter  being  retained  on  the  occupiers'  list 
of  voters  in  a  Parliamentary  borough  was  cor- 
rect in  form  except  that  the  place  of  abode  of 
the  objector  was  incorrectly  given  as  106  Drury 
Lane,  which  was  his  business  address,  his  true 
place  of  abode  being,  as  was  correctly  stated  in 
the  second  oolunm  of  the  overseers'  list,  60 
Nelson  Boad,  Wimbledon.  The  business  ad- 
dress was  inserted  by  a  mistake  on  the  part  of 
the  objector,  who  thought  that  he  ought  to  give 
his  address  within  the  borough,  and  not  an 
address  outside  it.  No  one  was  affected  in  any 
way  by  the  incorrect  statement  of  the  objector's 
place  of  abode.  The  Revising  Barrister  amended 
the  notice  by  adding  the  true  place  of  abode 
of  the  objector: — Held^  that  the  misstatement 
of  the  objector's  place  of  abode  was  a  mistake 
which  the  Revising  Barrister  had  power  to 
correct  under  the  powers  of  section  28,  sub- 
section 2  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878.  Prescott  v.  Lee,  68 
L.  J.  Q.B.  906 ;  [1899]  2  Q.B.  278 ;  81  L.  T.  43 ; 
47  W.  R.  690;  1  Smith,  197— C.A. 


6.  Revising  Babbisteb. 

Duty  of— Paroohial  Electors — Separate  List — 
List  of  Ownership  Claims,  j— It  is  the  duty  of  the 
Revising  Barrister  to  revise  the  list  of  parochial 
electors  provided  for  by  section  44  of  tne  Local 
Government  Act,  1894,  including  the  separate 
list  of  such  electors,  and  to  revise  the  list  of 
ownership  claimants  to  be  entered  thereon. 
Reg.  V.  Nash ;  Oardom,  ex  parte,  69  L.  J.  Q.B. 
77 ;  [1900]  1  Q.B.  103;  81  L.  T.  489;  48  W.  R. 
188 ;  64  J.  P.  104  ;  1  Smith,  217— D. 

Bight  to  Compel  Personal  Attendanee  of 
Claimant.]— A  Revising  Barrister  has  no  power 
to  compel  the  personal  attendance  of  a  person 
claiming  to  be  entitled  to  vote  who  has  not 
been  summoned  to  give  evidence.  Jenkins  v. 
Orocott,  73  L.  J.  K.B.  216 ;  [1904]  1  K.B.  874 ; 
90  L.  T.  90;  62  W.  R.  267 ;  68  J.  P.  76; 
1  Smith,  336. 

Old  Lodffer  Claim — Omission  of  Declaration — 
Mistake— Jurisdiction  of  Bevising  Barrister  to 
Amend.] — A  person  on  the  old  lodger  list  of 
electors  sent  in  a  lodger  claim  in  respect  of  the 
same  lodgings  within  the  time  within  which 
old  lodgers  are  required  to  send  in  their  claims, 
but  by  mistake  the  form  omitted  the  declara- 
tion in  Form  H,  No.  2,  of  the  Registration 
Order,  1896,  that  the  claimant  was  on  the  old 
lodger  list  in  respect  of  the  same  lodgings : — 
Heldy  that  this  omission  was  a  mistake  which 
the  Revising  Barrister  had  jurisdiction  to  cor- 
rect by  inserting  the  declaration.  Francis  v. 
Metcalfe,  76  L.  T.  380— D. 

Statement  of  Berising  Barrister  in  Answer 
to  Order  Bisi— Affidayit.]— As  a  general  rule 
a  statement  made  by  a  Revising  Barrister  in 
answer  to  an  order  nisi  should  be  on  affidavit. 
Bex  V.  Nepean ;  Jenkins,  ex  parte,  52  W.  R. 
264— D. 


Amendment  of  Claim— Mistake  in  Bourtli 
Colnmn— Power  to  Amend.]— Where  in  the 
fourth  column  of  the  list  of  claimants  the 
description  of  the  qualifying  property  of  a 
claimant  of  a  parliamentary  vote  has  by  mis- 
take been  entered  as  No.  31  M.  Street  instead 
of  No.  33  M.  Street  (adjoining  houses),  the 
Revising  Barrister  is  warranted  in  amending 
the  description  in  that  column.  The  substitu- 
tion of  No.  33  for  No.  31  is  not  a  change  of 
description  of  qualification  contrary  to  sab- 
section  13  of  section  28  of  the  Parliamentary 
and  Municipal  Registration  Act,  1878.  KUchen 
V.  Johnson,  68  L.  J.  Q.B.  11 ;  [1899]  1  Q.B.  95 ; 
79  L.  T.  422;  47  W.  R.  110;  63  J.  P.  20;  1 
Smith,  171— D. 


Omissionof  One  of  Two  Christian] 

Power  to  Amend.]— Where  the  correct  name  of 
a  voter  for  a  borough  in  respect  of  the  occuxMr- 
tion  of  a  dwelling-house  is  **  Herbert  Ambrose 
Green,"  but  his  name  is  entered  in  division  1 
of  the  list  of  voters  as  "Herbert  Green,"  the 
omission  of  the  second  Christian  name  is  a 
"mistake"  within  the  meaning  of  section  28, 
sub-section  1  of  the  Parliamentary  and  Muni- 
cipal Registration  Act,  1878,  which  the  Re- 
vising Barrister  ought  to  correct.  Section  24 
of  the  Act,  which  gives  the  voter  power  to  take 
steps  to  have  an  error  set  right,  by  making 
and  sending  to  the  town  clerk  a  declaration  in 
the  form  prescribed,  does  not  deprive  the 
Revising  Barrister  of  the  power,  under  sec- 
tion 28,  to  correct  the  mistake.  Green  v. 
Wanklyn,  76  L.  J.  K.B.  216 ;  [1906]  1  K.B.  894 ; 
98  L.  T.  770;  64  W.  R.  197;  70  J.  P.  19; 
4  L.  G.  R.  80 ;  1  Smith,  410 ;  22  T.  L.  R.  81— D. 

Xisdescription-Beelaration— Power    of 

Bevising  Barrister  to  Amend  List.] — Where  a 
person  who  is  entered  on  the  list  of  voters  for 
a  borough,  and  the  nature  of  whose  qualification 
is  not  correctly  stated  in  the  list,  duly  makes 
a  declaration  under  section  24  of  the  Parlia- 
mentary and  Municipal  Registration  Act,  1878, 
the  Revising  Barrister  has  power  to  amend  the 
list  by  substituting  for  the  qualification  therein 
stated  the  qualification  alleged  in  the  declara- 
tion to  be  correct.  Dicta  in  Foskett  v.  Kaufman 
(66  L.  J.  Q.B.  1;  16  Q.B.  D.  279)  foUowed. 
Lord  V.  Fox  (61  L.  J.  Q.B.  60;  [1892]  1  Q.B. 
199)  not  followed.  (Goodrich  v.  OreeU  Grimsby 
Town  Clerk,  71  L.  J.  K.B.  99;  [1902]  1  KB. 
301;  85  L.  T.  683;  60  W.  R.  170;  66  J.  P.  758; 
1  Smith,  273— D. 


7.  VonuQ. 

BaUot  Papers— Harks  Plaeed  by  Voter  Out- 
side Boled  Spaees.]- A  ballot  paper  is  validly 
marked  if  the  voter  has  so  placed  his  mark  as 
to  make  it  clear  for  which  particular  candidate 
he  intended  to  vote,  although  the  mark  as 
placed  is  outside  the  ruled  space  or  parallelo- 
gram printed  on  the  paper  for  its  reception. 
Pontardatve  Rural  Council  Election  Petition, 
In  re,  76  L.  J.  K.B.  702;  [1907]  2  K.B.  813; 
71  J.  P.  371;  6  L.  G.  R.  1060;  23  T.  L.  R. 
538— D. 

8.  Court. 

Begistration  Appeal  Oonrt— Previoos  Beoiiioa 
of,  how  far  Binding.]— The  Court  has  power  to 
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review,  and  if  necessary  refuse  to  foUow,  a 
decision  of  its  own  in  a  registration  appeal. 
Ladd  V.  O'TooU,  [1904]  2  Ir.  R.  889— O.A. 

Betorn  Beipeeting  Election  Expenses — Penal 
Action  against  Candidate  Sitting  before  Betnm 
<*  Transmitted  "  to  Betnming  Officer  — Betnm 
Posted  to,  bnt  not  Beceived  by,  Betnming 
Officer  at  Time  of  Sitting— Error  in  Betnm  for 
which  Antborised  E^onse  not  obtained.]  — A 
return  respecting  election  expenses  is  trans- 
mitted to  the  returning  officer  within  the 
meaning  of  section  33,  sub-section  1  of  the 
Corrupt  and  Blegal  Practices  Prevention  Act, 
1883 — which  provides  that  "  within  thirty-five 
days  after  the  day  on  which  the  candidates 
returned  at  an  election  are  declared  elected  the 
election  agent  of  every  candidate  at  that  elec- 
tion  shall  transmit  to  the  returning  officer  a 
true  return"  of  the  candidate's  election  ex- 
penses— if  the  return  is  posted  to  the  returning 
officer  before,  although  it  may  not  be  actually 
received  by  him  until  after,  the  expiration  of 
the  thirty-five  days.  Mackinnon  v.  Clark,  67 
L.  J.  Q.  B.  768  ;f  [1898]  2  Q.B.  251 ;  79  L.  T.  83  ; 
47  W.  R.  1&— C.A. 

A  return  is  transmitted  within  the  meaning 
of  the  enactment,  notwithstanding  that  the 
return  actually  sent  contains  errors.    lb. 

9.  Corrupt  Practices. 

Prosecntion— Aoqnittal  of  Defendant  —  Oosts 
against  Private  Prosecntor.]— Section  12  of  the 
Corrupt  Practices  Prevention  Act,  1854,  is  to  be 
read  into  the  Municipal  Elections  (Corrupt  and 
Illegal  Practices)  Act,  1884,  and  its  provisions 
extend  to  any  private  prosecution  on  indict- 
ment for  the  ofience  of  any  corrupt  practice 
within  the  meaning  of  that  Act.  Accordingly, 
where  a  prosecution  of  a  corrupt  or  illegal 
practice  at  a  mimicipal  election  has  been  insti- 
tuted by  a  private  prosecutor,  and  there  is  a 
verdict  of  acquittal,  the  defendant  is  entitled  to 
recover  from  the  private  prosecutor  the  costs 
sustained  by  him  by  reason  of  the  indictment ; 
and  the  Court  cannot  in  the  exercise  of  its 
discretion  deprive  him  of  such  costs.  Reg.  v. 
Law,  69  L.  J.  Q.B.  348;  [1900]  1  Q.B.  605; 
82  L.  T.  146 ;  48  W.  B.  411 ;  19  Cox  C.C.  452— 
Bucknill,  J. 

10.  Personation. 


Felony  —  Kisdemeanonr.] — The  prisoner  was 
indicted  for  that  he  did  unlawfully  personate 
and  falsely  assume  to  vote  in  the  name  of  an- 
other person  at  an  election  for  a  county  council- 
lor for  the  borough  of  Dublin,  on  January  16, 
1900,  the  count  concluding  "  against  the  statute 
and  against  the  peace.'*  In  a  second  count  he 
was  indicted  for  an  attempt  to  commit  the 
said  ofience: — Held,  that  the  first  was  a  good 
coimt  by  statute,  and,  semble,  would  have  been 
good  at  common  law.  Beg.  v.  Clarke,  [1900]  2 
Ir.  R.  304— Palles,  C.B. 

11.  Petition: 

Scmtiny— Particnlars.]— Where  a  petitioner 
claims  a  seat  for  an  unsuccessful  candidate  at  a 
parliamentary  election  solely  upon  the  ground 
tiiat.  hfi  bad.  a.  majprjlty  ol.  ¥-^fful.  vpt^^  the 


delivery  of  particulars  by  the  parties  to  the 
petition  is  regulated  exclusively  by  rule  7  of 
the  Parliamentary  Election  Petition  Rules, 
1868,  and  the  petitioner  cannot  be  ordered  to 
give  particulars  under  rule  6.  Murvro  v.  Balfour 
([1898]  1  Q.B.  113)  approved.  Fumess  v.  Beres- 
ford,  67  L.  J.  Q.B.  417 ;  [1898]  1  Q.B.  495;  78 
L.  T.  137  ;  46  W.  R.  359— C.A. 

12.  Other  Matters. 

Oonnty  Oonnoil  and  District  Council.]  — 5«^ 

Local  Government. 

Xnnicipal  Elections.]— /Sm  Corporation. 
Peer— Bight  of  to  Vote.]— 5f^e  Peerage. 
School  Boards.]— 5tfc  School. 


election,  equitable 
doctrine  of. 

Appointment,  Limited  Power  of— Exercise  by 
Will— Limitations  Void  for  Perpetnitj— Illega- 
lity.]— Where  a  testator  has  by  will  exercised  a 
limited  power  of  appointment  in  such  a  way  as 
to  contravene  the  rule  against  perpetuities,  and 
has  also  given  benefits  out  of  his  own  property 
to  the  persons  entitled  in  default  of  appoint- 
ment, the  limitations  in  the  will  being  illegal 
and  void  cannot  be  used  to  raise  any  case  of 
election.  The  Court  is  bound  on  finding  ille- 
gality to  refuse  to  assist  in  carrying  it  out. 
WollasUm  v.  King  (38  L.  J.  Ch.  392 ;  L.  R.  8 
Eq.  165)  and  Warren's  Trusts,  In  re  (53  L.  J. 
Ch.  787;  26  Ch.  D.  208),  followed;  and  Hand- 
cock*  s  Trusts,  In  re  (23  L.  R.  Ir.  34),  approved. 
Bradshaw,  In  re ;  Bradshaw  v.  Bradshaw  (71 
L.  J.  Ch.  230;  [1902]  1  Ch.  436),  not  foUowed. 
Oliver^s  Settlement,  In  re ;  Evered  v.  Leigh,  74 
L.  J.  Ch.  62;  [1905]  1  Ch.  191 ;  53  W.  R.  215; 
21  T.  L.  R.  61— Farwell,  J. 

Bemoteness.] — A  case  of  election  cannot 

be  raised  on  an  appointment  void  for  remote- 
ness by  reason  of  the  rule  against  perpetuities. 
Bradshaw,  In  re ;  Bradshaw  v.  Bradshaw  (71 
L.  J.  Ch.  230;  [1902]  1  Ch.  436),  not  followed. 
Oliver's  Settlement,  In  re  ;  Evered  v.  Leigh 
(supra),  followed.  Beale's  Marriage  Settlement, 
In  re,  74  L.  J.  Ch.  67;  [1905]  1  Ch.  256;  92 
L.  T.  268;  53  W.  R.  216;  21  T.  L.  R.  101— 
Warrington,  J. 

Altemative  Bemedy— Judgment  Signed  against 
One  of  Twe  Defendants— Joint  Liability  Kega- 
tiYcd.] — In  an  action  against  a  husband  and 
wife  for  goods  supplied  to  the  household,  the 
plaintiff,  on  certain  admissions  made  by  the 
wife,  obtained  judgment  against  her  under 
Order  XIV.  for  part  of  the  amount  claimed. 
The  husband  was  given  imconditional  leave  to 
defend,  and  the  action  was  remitted  for  trial  to 
tho^  County  Court.  At  the  iai&l  the  jury  gave  « 
verdict  for  the  plaintiff ;  they  foimd  {inter  alia) 
tl^at  the  plaintiff  gave  credit  to  the  husbana 
only,  and  they  expressly  negi^tived  the  joint 
liability  of  husband  and  wife  \-^Held  (Jelp,  J., 
dissenting),  that  the  Cotmty  Cpurt  Judge  was 
right  ip  entering  judgment  for  the  plaintiff 
against  the  htisbaJid  for  the  claim  less^  thQ 
apio^nt  iqx  whiph  judgment  hskd  been  si^ei^ 
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against  the  wife,  the  fact  of  signing  judgment 
for  part  of  the  claim  against  the  wife  not  being 
an  election  by  the  plaintifE  to  treat  her  as  liable 
for  the  debt  to  the  exclusion  of  the  liability  of 
the  husband.  Morel  Bros.  v.  Westmorland 
{Earl)  (72  L.  J.  K.B.  66;  73  L.  J.  K.B.  93; 
[1903]  1  K.B.  64 ;  [1904]  A.C.  11)  distinguished. 
French  v.  Howie  and  Wife,  74  L.  J.  K.B.  853 ; 
[1905]  2  K.B.  580;  93  L.  T.  202— D. 

Settlement— Tettamentarj  Power  of  Appoint- 
ment—Pexpetiiity—Limitationf  in  Will  Void  for 
BemotenoM— Beqnait  of  Property  not  Snbjeot  to 
Power.] — A  case  of  election  cannot  be  raised  on 
an  appointment  void  by  reason  of  remoteness. 
Oliver's  Settlement,  In  re ;  Evered  v.  Leigh  (74 
L.  J.  Ch.  62;  [1905]  1  Ch.  191),  and  Beales' 
Marriage  Settlement,  In  re  (74  L.  J.  Ch.  67; 
[1905]  1  Ch.  256),  followed.  Bradshaw,  In  re 
(71  L.  J.  Ch.  230;  [1902]  1  Ch.  486),  not  fol- 
lowed. Wright,  In  re;  Whitworth  v.  Wright, 
75  L.  J.  Ch.  500;  [1906]  2  Ch.  288;  94  L.  T. 
696 ;  54  W.  R.  515— Buckley,  J. 

A  testatrix,  having  testamentary  powers  of 
appointment  among  her  issue  over  the  funds 
comprised  in  two  settlements  of  1871  and  one 
of  1882,  gave  her  own  property  and  the  settled 
property  to  trustees  for  the  benefit  of  her  son 
and  three  daughters.  Part  of  the  son's  share 
was  to  be  paid  to  him  on  his  attaining  twenty- 
five,  and  the  remainder,  and  the  daughters' 
shares,  were  to  be  held  on  trust  for  them  for 
life  with  remainder  to  their  children.  All  the 
testatrix's  children  were  bom  after  the  settle- 
ments of  1871  and  before  that  of  1882  .—Held, 
that  the  gifts  to  the  son  at  twenty-five  and  to 
the  testatrix's  grandchildren  being  void  for  per- 
petuity as  regarded  the  property  comprised  in 
the  settlements  of  1871,  no  case  of  election 
arose  as  against  the  testatrix's  children;  and 
that  a  rateable  proportion  must  be  taken  be- 
tween that  property  and  the  property  com- 
prised in  the  1882  settlement  and  the  testatrix's 
own  property,  as  to  which  the  gifts  were  good, 
and  that  the  trusts  of  the  will  failed  or  suc- 
ceeded accordingly.    16. 

Ckmipany— CkmTortion  of  Profits  into  Capital— 
Bonos.] — When  a  testator  or  settlor  directs  or 
permits  the  subject  of  his  disposition  to  remain 
as  shares  or  stock  in  a  company  which  has  the 
power  either  of  distributing  its  profits  as  divi- 
dends or  of  converting  the  profits  into  capital, 
and  the  company  validly  exercises  this  power, 
such  exercise  is  binding  on  all  persons  interested 
under  the  testator  or  settlor  in  the  shares ;  and 
consequently  what  is  paid  by  the  company  as 
dividend  goes  to  life-renters,  and  what  is  by 
the  company  paid  as  capital,  or  appropriated, 
as  an  increase  of  the  capital  stock  in  the  con- 
cern, enures  to  the  benefit  of  those  who  are 
interested  in  the  capital.  Onnnis^s  Trustees  v. 
Gtinnis,  6  F.  104— Ct.  of  Sess. 

Disentailing  Deed— Frand  on  Tenant  in  Tail 
in  Bemainder— Bight  of  ActiofT— Parties— Heir 
or  DoYisee  of  Tenant  in  Tail.]— The  Court  will 
not  entertain  an  action  brought  by  a  tenant  in 
tail  in  remainder  to  set  aside  a  disentailing 
deed  alleged  to  have  been  entered  into  in 
fraud  of  the  plaintiff's  rights,  unless  the  heir- 
at-law  or  devisee  of  the  tenant  in  tail  who 
executed  the  disentailing  deed  is  represented 
at  the  hearing.    Whether  such  an  action  will 


lie,  qucere.    Comewall  v.  Prioleau,  20  T.  L.  R. 
606— Walton,  J. 

Harried  Woman— Eleotion—Bestraint  on  Anti- 
cipation—Snbseqnent  Diseovertnre— CKft  bj  Will 
— Compensation.] — The  doctrine  of  election  does 
not  apply  in  the  case  of  a  married  woman  to 
whom  an  interest  with  a  restraint  on  anticipa- 
tion attached  thereto  is  given  by  the  same 
instrument  as  that  which  gives  rise  to  a  ques- 
tion of  election,  even  though  at  the  time  when 
the  question  of  election  arises  the  married 
woman  has  become  discovert.  Hamilton  v. 
Hamilton  (61  L.  J.  Ch.  220;  [1892]  1  Ch.  396) 
distinguished.  Haynes  v.  Foster,  70  L.  J.  Ch. 
302;  [1901]  1  Ch.  361;  84  L.  T.  189;  49  W.  R. 
327— Kekewich,  J. 

Compensation— Eleetion  against  an  Instrument 
— Ckmipensation  under  same  Instrument — Com- 
pensated Party  Liable  to  Oompensate  otliers.]— - 
Where  by  one  instnmient — for  example,  a  will 
— a  person  is  given  property  to  which  he  is 
already  entitled  under  another  instrument — 
for  example,  a  deed — and  elects  to  take  under 
the  deed  and  against  the  will,  he  is  not  by  so 
electing  precluded  from  claiming  and  receiving 
compensation  from  another  person  who  by 
making  a  similar  election  deprives  him  of 
benefits  given  by  the  will.  The  compensation 
he  thus  receives  is  a  benefit  taken  under  the 
will,  and  will  be  part  of  the  fimd  for  providing 
any  compensation  he  may  be  liable  to  make  to 
other  persons  who,  claiming  only  under  the 
will,  have  been  disappointed  by  his  election. 
Booth,  In  re ;  Booth  v.  Robinson,  75  L.  J.  Ch. 
610;  [1906]  2  Ch.  321 ;  96  L.  T.  524r-Swinfen 
Eady,  J. 

Bate  for  Ascertaining  Amount— Testa- 
tor's Death.]  —  The  amount  of  compensation 
to  be  made  to  the  disappointed  legatees  by  a 
devisee  under  a  will,  who  elects  to  take  a 
certain  estate  as  against  the  will,  must  be 
ascertained  as  at  the  date  of  the  testator's 
death,  and  not  as  at  the  date  of  election. 
Hancock,  In  re ;  Hancock  v.  Pawson,  74  L.  J. 
Ch.  69 ;  [1906]  1  Ch.  16 ;  91 L.  T.  787 ;  63  W.  R. 
89— Kekewich,  J. 

Agent  —  Judgment  against  —  Bights  against 
Principal.]— 5^ce  Practice. 

Alternative  Bemedy — Liquidated  Damages  and 
Ix^unction.] — See  Injunction. 

Ck>-defendants— Entering  Judgment  against.]— 

See  Husband  and  Wife. 

Exception  in  ConYeyanee— Ascertainment  by 
Election.]—  See  Deed. 

Partner — To  Affirm  Sale  from.]— ;S<>«  Partner- 
ship. 

Ckmtract  with  before  Partnership — Hora- 

tion.]— S^c  Partnership. 

Power  of  Appointment.]— 5f««  Powers. 

Trust  for  Sale— Eleetion  by  Benefleiaries.]— 

See  Trust. 

To  Take  in  Specie.]— 5w  Vendor  and 

Purchaser. 

Will,  under.]- 5^  Wilu 
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ELECTRIC  LIGHTING. 

1.  statutes,  785. 
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8.  Areas  of  Supply,  787. 

4.  Laying  Lines,  787. 

5.  Damage,  788. 

6.  Inspection,  789. 

7.  Purchase  of  Undertaking  by  Local  Authority, 

790. 

8.  Transfer  of  Powers,  791. 

9.  Of;u»r  Matters,  792. 

1.  Statutes. 

62  &  63  Vict.  c.  19  is  the  Electric  Lighting 
{Clauses)  Act,  1899. 

4  Edw.  7  c.  13  «  the  London  Electric  Light- 
ing Areas  Act,  1904. 

2.  Supply. 

Bight  of  Lighting  Oompany  to  Out  oif— Default 
of  OonBimker  in  Paymont  for  Supply— Arrears- 
Change  of  Ooonpation— Oompany — Beoeiver  for 
Bebentnre-holden — Order    for   Poaiession.]— No 

one  is  entitled  to  demand  a  snpply  of  electric 
energy  under  section  19  of  the  Electric  Lighting 
Act,  1882,  from  the  undertakers  who  have 
authority  to  supply  the  energy,  unless  and  until 
he  has  made  a  contract  with  the  undertakers 
for  the  supply.  Husey  v.  London  Electric 
Supply  Corporation,  71  L.  J.  Ch.  313;  [1902] 
1  Ch.  411 ;  86  L.  T.  166;  50  W.  R.  420— C.A. 

The  defendants  had  been  supplying  electric 
light  to  an  hotel  under  a  contract  with  the 
owners,  a  limited  company.  In  an  action  by 
holders  of  debentures  of  the  limited  oompany 
to  enforce  their  security  the  plaintiff  was 
appointed  receiver,  the  order  directing  delivery 
of  possession  to  him  of  the  assets  of  the  com- 
pany. He  entered  into  possession  of  the  hotel. 
At  that  time  4372.  was  owing  by  the  limited 
company  to  the  defendants  for  electricity 
supplied  at  the  hotel.  The  defendants  asked 
the  plaintiff  to  sign  an  undertaking  to  pay  the 
arrears,  and  also  future  charges  in  respect  of 
light  supplied  during  his  receivership.  He 
declined  to  sign  this,  but  expressed  his  willing- 
ness to  become  liable  for  energy  supplied  after 
his  appointment.  The  defenSints  threatened 
to  cut  off  the  supply.  The  plaintiff  brought  an 
action  for  an  injunction  to  restrain  them: — 
Held,  that  the  plaintiff  was  not  entitled  to  an 
injunction,  as,  if  the  old  contract  were  in  force, 
the  defendants  were  entitled  to  out  off  the 
supply  until  the  arrears  were  paid ;  but,  if  the 
plaintiff  were  a  new  occupier,  he  was  not 
entitled  to  a  supply  of  energy  until  he  had 
entered  into  a  contract  with  the  defendants  as 
required  by  the  Electric  Lighting  Act,  1882. 
lb. 

Quaere,  whether  section  47  of  the  Provisional 
Order  relating  to  the  defendants  in  the  schedule 
to  the  Electric  Lighting  Orders  Confirmation 
JNo.  2)  Act,  1889,  applies  in  a  case  where  there 
is  an   existing   supply  of   electric   energy  to 


premises,  or  only  to  the  case  of  a  first  contract 
for  a  supply — Stiblinq,  L.J.,  stating  that  he 
was  not  satisfied  that  it  was  limited  to  the  case 
of  a  first  contract.    lb, 

Xotive  for  Bnforoing  Legal  Bight^-Jnrisdie- 
tion  of  Oourt  to  Ooniidor.]— J7e2d  also  (by 
Vauqhan  Williams,  L.J.,  and  Stibunq,  L.J.), 
that  the  defendants  were  entitled  to  enforce 
their  legal  right,  although  one  of  their  motives 
might  be  to  get  the  collateral  advantage  of 
making  the  debenture-holders  pay  arrears  for 
which  they  were  not  really  liable.    Ib» 

ExelniiYe  Bight— BarooaUe  Lioence— Baro- 
eation.]— A  corporation  granted  a  permission  to 
certain  persons  to  erect  poles  for  tiie  establish- 
ment of  a  sjTstem  of  electric  light  under  certain 
specified  conditions.  Subsequently,  by  a  by-law, 
confirmed  by  an  Act  of  Parliament,  the  corpora- 
tion granted  to  another  person  an  exclusive 
privilege  to  construct  an  electric  railway,  and 
also  for  thirty-five  years  to  establish  a  system  of 
lighting  and  heating  by  electricity  or  otherwise ; 
and  the  exclusive  rights  thus  given  were  to  be 
such  as  the  city  "possesses  and  as  it  has  the 
right  to  grant  this  day."  In  an  action  by  the 
latter  person  to  obtain  the  revocation  of  the 
previous  licence, — Held,  that  the  two  conces- 
sions were  not  necessarily  incompatible.  The 
first  was  revocable  at  the  city's  pleasure,  but 
not  otherwise ;  and  the  second  only  amounted 
to  an  undertaking  by  the  city  not  to  convert 
the  permission  given  by  the  first  into  a  right. 
Hull  Electric  Co.  v.  Ottawa  Electric  Co.,  71 L.  J. 
P.C.  68 ;  [1902]  A.C.  237 ;  86  L.  T.  208— P.O. 

Oontraot  to  Take  Whole  of  Eleetrie  Energy 
from  Spoeifled  Oompany— Abienee  of  Vegative 
Stipulation — Broaoh  of  Oontraot — Ii^jiinetion 
Granted— **Undne  preforenoe."]— In  1898  the 
defendant  signed  a  request  to  the  plaintiff 
oompany  for  a  supply  of  electric  energy.  The 
request  was  made  subject,  among  other  terms 
and  conditions,  to  the  following  :  (1)  **  The 
consumer  agrees  to  take  the  whole  of  the 
electric  energy  required  for  the  premises  men- 
tioned below  from  the  oompany  for  a  period  of 
not  less  than  five  years";  (2)  the  charge  was 
fixed  at  4|<2.  per  Board  of  Trade  unit.  On  the 
margin  it  was  noted  that  in  the  event  of  the 
company's  standard  rate  being  reduced  below 
the  price  therein  quoted  the  defendant  was  to 
have  the  benefit  of  such  reduction.  In  1901 
the  defendant  gave  the  plaintiff  company  notice 
to  disconnect.  The  company  had  entered  into 
similar  contracts  with  other  consumers  for 
different  terms  of  years,  and  in  the  case  of  one 
consumer  at  a  different  rate  of  ^yment.  In 
an  action  by  the  oompany  for  an  injunction  to 
restrain  the  defendant  from  taking  any  electric 
energy  from  any  person  other  than  the  com- 
pany,— Held,  first,  that  the  contract  implied  a 
contract  by  the  defendant  not  to  take  energy 
from  any  one  except  the  company,  which  in  a 
case  of  this  kind — a  trade  contract  for  supply 
and  not  for  personal  services — could  be  enforced 
by  injunction.  Held,  secondly,  that  the  contract 
was  not  void  under  sections  19  and  20  of  the 
Electric  Lighting  Act,  1882,  on  the  ground  that 
undue  preference  had  been  given  by  the  com- 
pany to  other  consumers  ;  that  the  relevant 
words  of  section  19  were  "  under  similar  cir- 
cumstances to  a  corresponding  supply,"  and 
that  the  section  left  a  latitude  to  the  oompany 
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to  make  bargains  with  its  customers,  where 
the  circumstances  differed  or  the  supply  did 
not  correspond,  for  different  terms,  and  that  on 
the  facts  of  the  case  no  undue  preference  was 
shewn.  Held^  thirdly,  that  the  injunction  asked 
ought  therefore  to  be  granted.  Metropolitan 
Electric  Supply  Co,  v.  Oinder,  70  L.  J.  Ch.  862 ; 
[1901]  2  Ch.  799 ;  84  L.  T.  818 ;  49  W.  R.  508 ; 
66  J.  P.  619— Buckley,  J. 


3.  Areas  of  Supply. 

Oonnty  of  London  —  TTndertalcen  —  Pro- 
hibition against  Supplying  beyond  *'area  of 
supply  '*  —  Limited  Liability  Company  —  Be- 
striction  on  General  Trading  Powers.]  —  A 
limited  company  incorporated  under  the  Com- 
panies Acts,  1862  to  1886,  and  having  for  its 
objects  the  production  and  supply  generally  of 
electric,  magnetic,  or  other  force  for  lighting 
and  other  purposes,  undertook  to  supply  certain 
statutory  "  areas  of  supply,"  within  the  admin- 
istrative county  of  London,  with  electric  energy, 
under  special  powers  conferred  upon  it  by  Act 
of  Parhament,  and  by  Provisionskl  Orders  con- 
firmed by  Act  of  Parliament,  all  of  which  con- 
tained a  prohibition  against  the  undertakers 
supplying  energy,  or  erecting  or  laying  down 
any  electric  lines  or  works  beyond  their  statutory 
areas  of  supply,  without  the  authority  of  Parlia- 
ment or  the  licence  of  the  Board  of  Trade : — 
Held^  that  the  prohibition  did  not  operate 
merely  in  connection  with  and  relation  to  the 
particular  area  in  question,  but  was  of  universal 
application,  so  that  the  company  could  be  re- 
strained from  carrying  on  its  business  and 
supplying  energy  in  any  other  place  whatsoever, 
however  far  removed  from  its  areas  of  supply, 
and  although  such  business  was  carried  on  and 
supply  furnished  quite  independently  of  any  of 
the  company's  special  statutory  powers.  Att.- 
Qert.  V.  Metropolitan  Electric  Supply  Co.,  74 
L.  J.  Ch.  884 ;  [1905]  1  Ch.  767  ;  92  L.  T.  544 ; 
53  W.  R.  418;  69  J.  P.  169;  8  L.  G.  R.  625; 
21  T.  L.  R.  355— C.A. 


4.  Latino  Lines. 

Boqniremont  by  Voighbonring  Owners— Default 
of  Complying  with  Boqniremont— Arbitration- 
Award  of  FnU  Compensation— Subsequent  Lia- 
bility to  Penalty— Summary  Proooedings.]— 
Though  operators  who  have  made  default  in 
complying  with  any  of  the  requirements  of 
section  18  of  the  schedule  to  the  Electric 
Lighting  (Clauses)  Act,  1899,  have  made  full 
compensation  to  an  owner  affected  thereby,  in 
arbitration  proceedings  pursuant  to  the  section, 
they  are  not  in  consequence  necessarily  relieved 
from  being  made  subsequently  liable  in  sum- 
mary proceedings  to  the  penalties  imposed  by 
the  section.  Chepstow  Qas  and  Coke  Consumers 
Co.  V.  Chepstow  Electric  Light  and  Power  Co., 
74  L.  J.  K.B.  28;  [1905]  1  Ch.  198;  92  L.  T. 
27;  69  J.  P.  72;  8  L.  G.  R.  49;  21  T.  L.  R. 
85— D. 

Validity  of  Conyiction  Imposing  Penalty 

and  also  Daily  Penalty. j|— Operators  who  have 
made  default  in  complymg  with  any  of  the  re- 
quirements of  section  18  of  the  schedule  to  the 
Electric  Lighting  (Clauses)  Act,  1899,  are  on 
conviction  for  such  default,  under  sub-section  6 


of  that  section,  primarily  liable  only  to  the 
penalty  imposed  by  that  sub-section,  and  not  to 
the  additional  daily  penalty  until  after  such 
conviction;  but  a  conviction  for  such  default 
which  adjudges  the  operators  to  pay  both  the 
penalty  and  the  daily  penalty  is  not  invalid  in 
its  entirety,  but  only  as  to  the  daily  penalty. 
Ih, 

Limitation  of  Time  for  making  Complaint — 
Time   of   Hatter  of   Complaint   ArisiAg.] — On 
October  2,  1908,  a  gas  company  wrote  to  an 
electric  light  company  who  were  laying  down 
new  electric  lines,  making  requirements  pur- 
suant  to  section   18  of  the  schedule  to   the 
Electric  Lighting  (Clauses)  Act,  1899,  for  pro- 
tecting from  injury  and  securing  access  to  the 
mains  of  the  gas  company.    The  work  of  laying 
the  electric  light  was  finished  on  October  31, 
1908.    The  electric  light  company  disputed  the 
reasonableness  of  the  requirements,  and   the 
differences  between  the  two   companies   were 
referred  to  arbitration  under  the  section.     By 
his  award  dated  February  12,  1904,  the  arbi- 
trator found  that  the  electric  light  company 
did  not  conform  with  the  requirements,  and 
that  the  electric  lines  had  been  laid  in  undue 
proximity  to  the  gas  mains,  which  were  more 
liable  to  injury  and  difficult  of  access  by  reason 
of  such  proximity,  and  he  awarded  the  gas 
company  compensation.     On  April  29,   1904, 
the  gas  company  again  called  upon  the  electric 
light  company  to  comply  with  the  requirements. 
On  May  81,  1904,  the  gas  company  made  a  com- 
plaint before  the  Justices  that  "on  and  since 
the  2nd  day  of  October,  1903,"  the  electric  li^ht 
company  had  made  default  in  complying  with 
section  18  of  the  schedule  to  the  Act,  in  that 
they  had  not  conformed  with  the  requirements 
of  the  gas  company.     The  Justices  convicted 
the  electric  light  company  of  the  offence  alleged 
in  the  complaint,  and  imposed  upon  them,  in 
respect  thereof,  the  penalty  of  11.  mentioned  in 
the  section.    On  a  Case  stated  by  the  Justices, — 
Held,  that  the  conviction  was  valid,  the  com- 
plaint having  been  made  within  six  months 
from  the  time  when  the  matter  of  complaint 
arose,  as  required  by  section  11  of  the  Summary 
Jurisdiction  Act,  1848.    Ih. 


6.  Damage. 

Vegligenco — *  *  Leak  "  —  Statutory  Powers — 
Bight  A  Aotlon.] — The  respondent  companies 
were  incorporated  by  Acts  of  Parliament,  and 
authorised  to  work  lines  of  tramway  by  electric 
power.  Each  statute  contained  a  provision 
that  the  company  '*  specially  undertakes  that, 
in  the  event  of  any  electric  leak  taking  place 
and  any  damage  being  caused  thereby  by  elec- 
trolysis or  otherwise,  it  will  make  g(K>d  .... 
all  costs,  damages,  and  expenses ;  and  provided 
that  nothing  in  this  Act  contained  shall  entitle 
the  company  to  use  the  rails  as  a  part  of  its 
system  of  conductors  for  the  return  electric 
current  without  the  consent  of  the  council.** 
A  short  section  of  the  tramway  lines  was  not 
included  in  the  lines  authorised  by  the  Acts, 
but  the  road  authority  had  granted  permission 
to  lay  tramway  lines  on  that  section.  Consent 
was  obtained  for  the  use  of  the  rails  for  the 
return  electric  current ;  but  it  was  found  that, 
without  any  negligence,  there  was  necessarily 
an  escape  of  electricity  from  the  rails  into  the 
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earth,  which  affected  a  telegraph  cable  belong- 
ing to  the  appellant  company  and  interfered 
with  the  transmission  of  messages.  The  appel- 
lants were  put  to  considerable  expense  in  de- 
vising means  to  counteract  it: — Held,  that, 
there  being  no  tangible  or  sensible  injury  to 
person  or  property,  the  respondents  were  not 
liable  at  common  law  for  the  affection  of  the 
peculiar  apparatus  of  the  appellants,  within  the 
principle  of  Rylands  v.  Fletcher  (87  L.  J.  Ex. 
161 ;  L.  R.  3  H.L.  880),  although  the  principle 
of  that  case  does  not  obtain  in  the  Roman  law ; 
secondly,  that  the  necessary  escape  of  the  elec- 
tricity from  the  rails  was  not  a  '*  leak "  within 
the  meaning  of  the  statute  so  as  to  make  the 
respondents  liable  for  the  resulting  damage  to 
the  appellants.  Eastern  and  South  African 
Telegraph  Co,  v.  Cape  Town  Tramways^  71 
L.  J.  P.C.  122;  [1902]  A.C.  881;  86  L.  T.  467; 
50  W.  R.  657— P.C. 

C<mtTaot  to  Instal— Contractor!  and  Local 
Anthority — Indemnity  for  Accident — Earthing 
Ketal  Tabes — Fire-office  Boles.] — A  contract 
between  contractors  and  a  local  authority  for 
the  installation  of  electric  light  in  public  baths 
and  washhouses  belonging  to  the  latter,  incor- 
porated a  rule  of  the  Phoenix  Fire  Ofl&ce  that 
*'  when  a  system  of  metal  tubes  is  employed  the 
metal  tubes  should  be  earthed  except  in  those 
cases  where  earthing  would  not  be  desirable." 
In  carrying  out  the  works  a  system  of  metal 
tubes  was  employed,  but  the  metal  tubes  were 
not  earthed.  After  the  completion  of  the  works 
two  members  of  the  public  who  were  using  the 
baths  were  accidentally  killed  by  an  electric 
shock  from  a  wire  forming  part  of  the  works. 
The  representatives  of  the  persons  so  killed 
recovered  damages  from  the  local  authority, 
who  claimed  to  be  indemnified  by  the  contrac- 
tors. An  arbitrator,  before  whom  the  claim 
was  heard,  stated  his  award  in  the  form  of  a 
Special  Case,  finding  as  facts  that  the  accident 
was  due  to  the  fact  that  the  metal  tubes  were 
not  earthed,  that  there  had  been  no  negligence 
on  the  contractors'  part  in  not  earthing  the 
tubes,  and  that  the  earthing  of  the  tubes  would 
not  have  been  desirable  so  far  as  risk  of  fire  was 
concerned,  but  would  have  been  desirable  so  far 
as  risk  of  accident  to  bathers  was  concerned : — 
Held,  that  the  rule  of  the  Phoenix  Office  was 
incorporated  in  the  contract  with  a  view  to  the 
prevention  of  risk  of  fire,  and  that,  inasmuch  as 
the  earthing  of  the  tubes  was  not  desirable  with 
reference  to  that  object,  there  had  been  no 
breach  of  contract  on  the  contractors'  part,  and 
that  they  were  not  liable.  Fulham  Borotigh 
Council  and  National  Electric  Construction 
Co.,  In  re,  4  L.  G.  R.  115;  70  J.  P.  65— 
Bigham,  J. 

6.  Insprction. 

Inspector — Beasonable  Expenses.] — The  "fees 
and  reasonable  expenses"  of  an  electric  in- 
spector which,  in  the  absence  of  any  agreement 
to  the  contrary,  are  to  be  paid  by  the  under- 
takers by  section  47  of  the  Electric  Lighting 
Orders  Confirmation  (No.  15)  Act,  1890,  are 
confined  to  the  expenses  incurred  by  the  in- 
spector in  making  tests  and  inspections,  and  do 
not  include  the  salary  of  the  mspector  or  the 
expenses  of  his  laboratory.  Crawford  v.  City 
of  London  Electric  Lighting  Co.,  67  L.  J.  Q.B. 
942 ;  78  L.  T.  841 ;  47  W.  R.  46— D. 


7.  Purchase  op  Undertaking  by  Local 
Authority. 

Notice  to  Treat — Beference  to  Arbitration — 
Award — Action  for  Specific  Performance— Capi- 
tal Expenditure  since  Bate  of  Purchase — Com- 
pensation for  Bad  Titles.] — The  plaintiff  company 
before  1901  had  established  in  Marylebone  and 
elsewhere  an  imdertaking  of  electric  supply. 
By  section  2  of  the  Electric  Lighting  Order 
Confirmation  (No.  1)  Act,  1901,  it  was  provided 
that  the  company  should  sell,  and  the  defen- 
dant council  might  and  should  purchase,  "  the 
St.  Marylebone  undertaking  and  business  of 
the  company,"  which  was  by  the  same  section 
defined  as  comprising  that  part  of  the  imder- 
taking and  business  of  the  company  which  was 
"at  the  date  of  purchase"  in  the  area  of 
supply  under  a  certain  Order,  and,  with  cer- 
tain exceptions,  all  lands,  property,  plant  and 
effects,  rights  and  privileges  of  the  company  in 
that  area,  at  a  price  and  upon  terms  to  be 
determined,  in  default  of  agreement,  by  arbi- 
tration. It  was  common  groimd  that  the 
"  date  of  purchase "  was  the  date  when  there 
was  a  contract  to  purchase  between  the  com- 
pany and  the  council.  Notice  to  treat  was 
given  on  November  1,  1901.  The  company  and 
the  council  failed  to  agree  as  to  the  amount  of 
the  purchase-money  and  compensation  to  be 
paid,  and  there  was  therefore  a  reference  to 
two  arbitrators  and  an  umpire.  The  arbitra- 
tors disagreed,  and  the  umpire  made  his  award 
on  February  4, 1903,  which  recited  that  it  had 
been  agreed  that  for  the  purpose  of  assessing 
compensation  the  notice  to  treat  should  be 
deemed  to  have  been  given  on  December  31, 
1901,  and  the  umpire  thereby  awarded  the  simi 
of  1,212,000Z.  as  the  amount  of  the  purchase- 
money  and  compensation  payable  by  the  council 
to  the  company.  After  the  notice  to  treat  the 
company  went  on  ynth  its  undertaking,  and 
spent  considerable  sums  in  what  was  said  to 
be  capital  expenditure.  Under  its  Acts  and 
Orders  the  company  was  compellable  to  provide 
supplies,  and  also  to  give  a  supply  of  electric 
energy  to  persons  requiring  the  same,  and  it 
also  proceeded  with  a  scheme  to  which  it  was 
committed  before  the  Act  for  changing  the 
system  under  which  electricity  was  supplied, 
and  for  erecting  as  part  of  this  change  of 
system  a  new  transforming  station.  The  um- 
pire was  of  opinion  that  the  matter  referred  to 
him  did  not  include  the  adjustment  of  the 
rights  of  the  parties  in  respect  of  capital  ex- 
penditure for  the  purpose  of  the  undertaking 
and  business  after  December  31, 1901.  Part  of 
the  property  consisted  of  leaseholds,  as  to  some 
of  which  it  was  not  admitted  that  the  company 
had  shewn  or  could  shew  a  good  title.  In  an 
action  by  the  company  for  specific  perform- 
ance,—He^,  that  the  Court,  and  not  the  um- 
pire, was  the  proper  tribunal  to  deal  with  the 
adjustments  of  the  capital  expenditure,  and 
that  a  day  must  be  fixed  for  completion  and  an 
enquiry  be  directed  as  to  the  capital  expendi- 
ture between  the  date  of  the  notice  to  treat  and 
the  date  fixed  for  completion.  Held,  also,  that 
the  contract  stood  whether  there  was  or  was 
not  a  good  title  shewn  to  the  leaseholds,  but  if 
there  was  not,  the  council  would  be  entitled  to 
compensation.  Metropolitan  Electric  Supply 
Co.  v.  St.  Marylebone  Borough,  1  L.  G.  K.  673 ; 
67  J.  P.  882— Buckley,  J. 
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Spedile  Perfiimuuiee— Failure  of  Loeal  Au- 
thority to  Obtain  Sanetion  for  Loan— Promotion 
of  Bill  in  Parliament  to  Obtain  Borrowing 
Powon — Exteniion  of  Time.] — A  Metropolitan 
borough  council  obtained  a  special  Act  by 
which  they  became  bound  to  purchase  the 
undertaking  of  an  electric  supply  company  in 
their  borough.  Notice  to  treat  was  duly  given, 
but  the  parties  being  unable  to  agree  on  the 
amount  of  the  compensation  to  be  paid,  the 
matter  was  referred  to  arbitration.  The  arbi- 
trators having  disagreed,  the  umpire  by  his 
award  adjudged  that  the  sum  of  1,212,000^. 
should  be  paid  by  the  council  to  the  company 
as  compensation.  As  this  would  involve  the 
levying  of  a  rate  of  20«.  in  the  pound,  the 
coimcil  applied  to  the  London  County  Council 
for  liberty  to  raise  this  sum  by  a  loan,  but  this 
application  was  refused.  The  council  then 
resolved  to  appeal  to  the  Local  Government 
Board  against  this  decision.  Before  this 
appeal  could  be  heard,  an  order  was  made  on 
August  7,  1903,  against  the  council  for  specific 
performance  of  the  contract  created  by  the 
Act,  the  notice  to  treat,  and  the  award.  The 
order  fixed  December  31,  1903,  for  the  com- 
pletion of  the  contract,  but  gave  liberty  to  the 
council  to  apply  for  an  extension  of  time  in 
the  event  of  their  being  unable  to  find  the 
necessary  money.  Subsequently  to  the  order 
the  coimcil  applied  to  the  Local  Government 
Board  by  way  of  appeal  and  also  to  the  Board 
of  Trade,  but  both  applications  were  refused. 
As  a  last  resource  the  council  proposed  to  pro- 
mote a  bill  in  Parliament  to  obtain  the  necessary 
borrowing  powers.  To  do  this,  an  extension 
of  time  was  necessary  in  order  to  enable  them 
to  obtain  the  consent  of  the  parochial  electors 
under  the  Borough  Funds  Acts  to  the  pro- 
motion of  the  bill.  Under  these  circum- 
stances the  Court  extended  the  time  till  Feb- 
ruary 29, 1904,  upon  terms,  including  payment 
by  the  council  to  the  company  of  the  bulk  of 
the  capital  expenditure  they  had  incurred  in 
carrying  on  the  undertaking  since  the  date  of 
the  contract.  And,  the  consent  of  the  paro- 
chial electors  having  been  obtained,  and  the 
bill  read  a  second  time  in  the  meantime,  the 
Court  afterwards  further  extended  the  time 
upon  terms  including  a  further  payment  by  the 
council  to  the  company  towards  capital  ex- 
penditure. Metropolitan  Electric  Supply  Co.  v. 
St.  Marylebone  Borough  Council^  2  L.  G.  R.  419 
— Buckley,  J. 


8.  Tranbfeb  of  Powers. 

Transfer  of  Powen  by  Local  Authority — 
Approval  of  Board  of  Trade — OoUateral  Agree- 
ment not  Approved  by  Board  of  Trade  — 
Validity.] — A  local  authority  were  empowered 
to  supply  electrical  energy  for  lighting  pur- 
poses within  their  area,  and,  with  the  approval 
of  the  Board  of  Trade,  they  could  transfer 
their  powers.  The  local  authority  proposed  to 
transfer  their  powers  to  a  company,  one  of  the 
terms  being  that  the  company  should  erect 
and  maintain  a  dust  destructor.  The  Board 
of  Trade  having  refused  to  approve  a  deed 
embodying  this  agreement,  two  deeds  were 
then  drawn  up,  one  transferring  the  powers 
as  to  electric  lighting  from  the  local  authority 
to  the  companv — this  the  Board  of  Trade 
approved— and  the  second  for  the  erection  and 


maintenance  of  the  dust  deetmctor: — Held, 
that  as  the  execution  of  the  second  deed  was  a 
term  of  the  first  deed,  it  required  the  approval 
of  the  Board  of  Trade,  and,  not  having  been 
approved  by  that  Bockrd,  was  invalid.  Lambeth 
Borough  Council  v.  South  London  Electric 
Supply  Corporation,  70  J.  P.  27 ;  4  L.  G.  R.  457 ; 
22  T.  L.  R.  78— Bigham,  J. 

Providonal   Order— Assignment  of  Order — 
Assignment  by  Loeal  Anthority  to  Compaay — 
Appnnral  of  Board  of  Trade — Collateral  Agree 
ment  as  to  Ereetion  of  Dost  Bestmetor — Latter 
Agreement  not  Approved  by  Board  of  Trade.]— 
By  a  Provisional   Order   under   the  Electric 
Lighting  Acts  duly  confirmed,  a  local  anthority 
were  constituted  undertakers  for   the  supply 
of  electricity  in  their  district,  and  were  em- 
powered, with  the  consent  of   the  Board    of 
Trade,  to  transfer  their  powers  under  the  Pro- 
visional Order  by  deed  to  be  approved  by  the 
Board  of  Trade.    The  local  autnority  made  an 
arrangement  to    transfer  their  powers  under 
the  Provisional  Order   to    a   company,  upon 
terms,  inter  alia,  that    the    company  should 
erect  a  dust  destructor  in  connection  with  the 
works  for   the   generation  of  electricity,  and 
should  by  means  thereof   destroy  the  house 
refuse  of  the  local  authority's  district.     The 
arrangement  was  embodied  in  a  deed  of  trans- 
fer of  the  local  authority's  powers  under  the 
Provisional  Order,    which   was   presented    to 
the  Board  of  Trade  for  their  approval ;  but  the 
Board  refused  to  sanction  the  embodiment  in 
the  deed  of  transfer  of  the  arrangement  as  to 
the  dust  destructor  and   the   destruction    of 
refuse,  on  the  ground  that  the  Board  were  not 
concerned  with  that  matter.     Two  deeds  of 
the  same  date  were  thereupon  executed  by  the 
parties — the  first,  which  was  approved  by  the 
BoNEird  of  Trade,  transferring   the   powers   of 
the  local  authority  under  the  Provisional  Order 
to  the  company,  and  the  second,  which  was  not 
approved  by  the  Board,  but  which  was  expressed 
to  be  executed  in  pursuance  of  the  agreement 
between   the   parties  for  the  transfer  of  the 
powers,  embodying  the  arrangement  as  to  the 
dust  destructor  and  the  destruction  of  refuse : 
— Held,  that  the  bargain  as  to  the  dust  des- 
tructor was  an  independent  transaction  which 
did  not  require  the  approval  of  the  Board  of 
Trade,  and  that  it  was  not  ultra  vires,  and  that 
consequently  the  second  deed  was  not  invalid, 
and  the  plaintiffs  could  sue  the  defendants  for 
a  breach  of  its  terms.    Davis  v.  Leicester  Cor- 
poration (63  L.  J.  Ch.  440;  [1894]  2  Ch.  908) 
distinguisned.    Lambeth  Borough    Council-  v. 
Souih  London  Electric  Supply  Corporation,  96 
L.  T.  440;  71  J.  P.  288;  6  L.  G.  R.  526;  23 
T.  L.  R.  347— C.A. 


9.  Other  Mattebs. 

Boxes  in  Street— Votiee  to  Loeal  Authority.;; 

—See  Metropolis. 

Explosion  —  VerYons   Shook.]  —  See    Nkqli- 

QENCB. 

Failnre  to  Supply — Penalty  Clanset — Aetim 
for  Damages.]— See  Statxttb. 

Leakage  —  LiabiUty    to     VniMuiee.]  -  See 

Statxttb. 
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ELEGIT. 

See  Execution. 


EMBEZZLEMENT. 

See  Criminal  Law. 


EMBLEMENTS. 

See  Landlord  and  Tenant. 


ENFRANCHISEMENT. 


See  Copyholds. 


ENGRAVING. 

See  Copyright. 


ENTRIES. 

See  Evidence,  col.  814. 


EQUITY  to  a   SETTLE- 
MENT. 

See  Husband  and  Wife. 


ERROR. 

See  Mistake. 


ESCHEAT. 

See  Crown. 


ESCROW. 

See  Deed. 


ESTATE. 

1.  Tejiant  far  Life,  793. 

2.  Tenant  pur  Autre  Vie,  795. 

3.  Tenant  for  Life  and  Remainderman,  796. 

4.  Estate  Tail,  798. 

6.  Tenant  in  Common,  799. 

6.  Gavelkind,  799. 

7.  Other  Matters,  799. 

1.  Tenant  for  Life. 

Surrender  >of  Lease— Payment  for  Aeoeptanoe 
of  Surrender— Eight  of  Tenant  for  life  to  Setain.] 
— In  a  case  falling  outside  the  provisions  of  the 
Settled  Land  Acts,  a  legal  tenant  for  life,  if  his 


bona  fides  is  not  impeached,  is  entitled  to  retain 
to  his  own  use  any  sum  of  money  paid  to  him 
in  consideration  of  his  accepting  a  surrender  of 
a  lease  of  the  settled  property,  unless  prevented 
from  so  doing  hy  the  terms  of  the  instrument 
under  which  he  claims.  Hunloke,  In  re; 
Fitm-oy  V.  Hunlohe,  71  L.  J.  Ch.  630 ;  [1902] 
1  Ch.  941 ;  86  L.  T.  829— Swinfen  Eady,  J. 

Equitable  Tenant  for  Life— Land  Porchased 
under  Traits  of  Will— Bepairs — Liability— Pay- 
ment ont  of  Capital.] — A  testator  gave  all  his 
personal  estate  to  trustees  upon  trust  to  convert 
and  invest ;  and  to  pay  the  annual  produce 
thereof  to  his  daughter  during  her  life;  and, 
subject  thereto,  and  to  the  power  (which  was 
afterwards  exercised)  to  appoint  an  estate  for 
life  to  the  daughter's  husband,  in  trust  for  her 
children.  And  the  testator  declared  that  the 
trustees  should,  with  the  consent  of  his  daughter, 
invest  any  of  the  trust  moneys  in  (amongst 
other  securities)  the  purchase  of  freehold  lands. 
And  in  case  any  of  nis  personal  estate  should 
be  laid  out  in  the  purchase  of  lands,  such  lands 
should  be  liable  to  a  trust  for  sale,  in  order 
that  his  personal  estate  so  laid  out  might,  not- 
withstanding such  investment,  retain  for  the 
purposes  of  his  will  the  character  of  personal 
estate.  The  bulk  of  the  trust  moneys  was  laid 
out,  with  the  consent  of  the  daughter,  in  the 
purchase  of  freehold  land.  After  the  death  of 
the  daughter,  and  during  the  life  of  her  husband, 
some  of  the  buildings  on  the  land  were  very 
much  out  of  repair : — Held,  that  the  tenant  for 
life  was  not  bound  to  put  the  property  in  repair, 
but  that  such  repairs  as  were  necessary  should 
be  done  by  the  trustees,  and  the  costs  thereof 
defrayed  out  of  the  residuary  personalty,  by 
mortgage  of  the  land  or  otherwise.  Freeman, 
In  re;  Dimond  v.  Newbum,  67  L.  J.  Ch.  14; 
[1898]  1  Ch.  28 ;  77  L.  T.  460— North,  J. 

Powers  of — *< Opened"  —  Xines  —  Colliery  — 
Seams  of  Coal  not  Aotnally  Worked — **  Mineral 
estate"— Intention  of  Settlor.]— A  testator  who 
died  in  June,  1897,  devised  all  his  real  estate  to 
the  use  of  his  trustees  in  trust  for  the  plaintiff 
for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  each  of 
his  brothers  in  seniority  for  life  and  their  sons 
successively  in  tail  male,  with  remainder  to  his 
own  right  heirs  for  ever.  The  testator  gave  his 
personal  estate  to  other  persons.  The  testator 
expressly  empowered  his  trustees  at  their  dis- 
cretion to  carr^  on  so  long  as  they  should  think 
E roper  his  mining,  manufacturing,  and  other 
usmesses,  and  to  mcrease  or  diminish  any  such 
businesses  or  his  capital  therein,  or  otherwise 
to  deal  with  and  manage  the  same  as  they  in 
their  absolute  discretion  should  think  proper. 
The  will  did  not  exempt  the  persons  thereby 
made  tenants  for  life  of  the  real  estate  of  the 
testator  from  impeachment  for  waste.  Part  of 
the  real  estate  was  the  freehold  portion  of  a 
mining  estate  known  as  the  S.  Colliery.  The 
testator  purchased  that  property,  which  was  in 
part  leasehold,  in  1894,  as  a  going  concern.  The 
colliery  was  being  worked  when  the  testator 
purchased  it.  The  coal  and  ironstone  therein 
lay  in  eight  seams.  Two  of  the  seams  had  not 
been  actually  worked,  though  a  cross-heading 
passed  through  one  of  them.  The  testator, 
since  he  purchased  the  property,  had  expended 
a  large  sum  in  providing  new  machinery,  and 
had  put  working  capital  to  a  larger  amount 
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into  the  business.  The  auestion  was  whether 
the  plaintiff  was  entitled,  as  tenant  for  life 
under  the  will,  to  work  for  his  own  benefit  all 
seams  of  coed  and  ironstone  comprised  in  the 
freehold  portion  of  the  colliery: — Held^  that 
the  whole  course  of  dealing  with  the  property 
indicated  an  intention  on  the  part  of  the  owner 
to  treat  all  the  seams  as  mines  which  were 
opened ;  that,  therefore,  all  the  eight  seams  of 
coal,  including  the  two  which  had  not  been 
actually  worked,  were  to  be  treated  as  opened 
at  the  time  of  the  testator's  death ;  that  this 
view  was  confirmed  by  the  words  of  the  will, 
which  not  only  shewed  that  all  the  seams  were 
treated  as  one  commercial  entity,  but  also  got 
over  the  difficulty  arising  from  the  fact  that 
the  freehold  and  leasehold  parts  were  differently 
dealt  with  in  the  wiU,  a  conclusion  which  was 
fortified  by  the  powers  thereby  conferred  on  the 
trustees.  Chaytor  v.  Trotter,  87  L.  T.  33— C.A. 
And  see  Sbttled  Land  Acts. 


2.  Tenant  pur  Autre  Vie. 

DerlM  of  Whole  Estate  and  Interest— Omii- 
sion  of  **  Heirs  "—Special  Oeenpant  —  Personal 
Bepresentatiyes.] — In  order  that  an  estate  pur 
autre  vie  may  pass  on  the  death  of  its  owner 
intestate  to  his  heir  as  special  occupant,  it  is 
necessary  that  "heirs"  should  have  been  ex- 

Sressly  named  in  the  last  grant,  whether  by 
eed  or  will,  affecting  the  devolution  of  the 
estate.  It  is  not  sufficient  for  the  purpose 
that  "  heirs  '*  should  have  been  named  m  some 
previous  grant,  and  that  all  subsequent  grants 
should  have  conveyed  the  whole  estate  as 
thereby  limited  without  creating  any  fresh 
limitations.  Inman^  In  re ;  Inman  v.  Inman, 
72  L.  J.  Ch.  120;  [1903]  1  Ch.  241;  88  L.  T. 
173 ;  61  W.  R.  188— Swinfen  Eady,  J. 

The  Irish  cases  of  Blake  d,  Blake^y.  Jones 
(1  Hud.  &  Br.  227n),  Wall  v.  Byrne  (2  Jo.  & 
Lat.  118),  and  King^  In  re;  King  v.  King 
([1899]  1  Ir.  R.  30),  not  followed.  PhUpotts  v. 
James  (3  Dougl.  425)  distinguished.  Doe  d. 
Lewis  V.  Letois  (11  L.  J.  Ex.  305 ;  9  M.  &  W. 
662)  applied.    Ih, 

Deyolntion  — Special  Oconpant— Intestacy.]- 
A  lessee  of  lands,  which  had  been  demised  to 
him,  his  heirs,  executors,  administrators,  and 
assigns,  for  lives  and  thirty-one  years  concur- 
rently, by  his  will  devised  same  to  trustees  in 
trust  for  A  B,  without  any  words  of  limitation 
in  relation  to  either  the  legal  or  equitable 
interest.  A  B  died  intestate.  One  of  the  lives 
mentioned  in  the  lease  was  still  in  existence ; 
the  term  of  years  had  long  since  expired: — 
Held,  that  the  heir-at-law  and  not  the  personal 
representative  of  A  B  was  entitled  to  the  estate 
pur  autre  vie.  King  v.  King,  [1899]  1  Ir.  R.  30 
—C.A. 


3.  Tenant  for  Life  and  Remainderman. 

Leasehold  Houses— Bepairs—Dangeroos  Strnc- 
tnre— Sanitary  Works— Liability.]— An  equitable 
tenant  for  life  of  leaseholds,  although  not  re- 
ceiving the  full  rack-rent  of  the  property,  is 
liable  as  between  himself  and  the  remaindermen 
for  the  expenses  of  complying  with  a  sanitary 
notice  under  the  Public  Health  (London)  Act, 


1891,  and  a  dangerous  structuree  notice  under 
the  London  Building  Act,  1894.  CoplnnSt 
Settlement,  In  re;  Johns  v.  Garden,  G9  la,  J. 
Ch.  240;  [1900]  1  Ch.  326;  82  L.  T.  194:- 
Byme,  J. 


-PeimissiTe  Waste.]— The  estate 
of  a  tenant  for  life  of  leaseholds  is  not  liable 
to  the  remainderman  in  respect  of  permlssiTe 
waste,  although  there  may  have  been  a  breach 
of  covenants  to  repair  during  the  continnancg 
of  the  life  tenancy.  Carttoright,  In  re ;  Avis  v. 
Nevman  (68  L.  J.  Ch.  690;  41  Ch.  D.  532) 
followed.  Parry  and  Hopkin's  ArbitrcUion,  In 
re,  69  L.  J.  Ch.  190 ;  [1900]  1  Ch.  160 ;  81  L.  T. 
807 ;  48  W.  R.  345 ;  64  J.  P.  137— North,  J. 

Beqaest  of  Leasehold  House— Covenants — Lia- 
bility.] — ^Where  a  testator  has  bequeathed  a 
leasehold  house,  held  under  a  lease  granted  to 
him,  to  a  beneficiary  for  life,  with  a  gift  o\e^ 
on  death,  the  tenant  for  life  will  not  be  bound 
to  fulfil  any  of  the  covenants  in  the  lease  as  to 
pavment  of  rent,  repairs,  or  otherwise.  The 
liability  under  the  covenants  is  a  burden  cast 
upon  the  testator's  estate.  Courtier^  In  re; 
Coles  V.  Courtier  (66  L.  J.  Ch.  350;  34  Ch,  D. 
136),  considered  and  followed.  Tomlinson,  In 
re;  TonUinson  v.  Andrew,  67  L.  J.  Ch.  97; 
[1898]  1  Ch.  232;  78  L.  T.  12;  46  W.  B.  29^- 
Kekewich,  J. 

Breach  of  Covenant  to  Sepair— Liability.] — As 

between  the  equitable  tenant  for  life  of  lease- 
holds and  the  remaindermen,  the  tenant  for 
life  is  liable  for  breaches  of  covenant  to  repair 
committed  during  the  existence  of  the  life 
estate;  the  liability  for  such  breaches  cannot 
be  thrown  by  the  tenant  upon  the  corpus  of  the 
estate.  Waldron  and  Bogue's  Contract,  In  re, 
[1904]  1  Ir.  R.  240-Barton,  J. 

Fines  for  Benewal— Leases  for  LItcs.]— Where 
a  tenant  for  life  of  a  manor  who  is  unimpeach- 
able for  waste,  and  tmder  no  obligation  to 
renew,  has  nevertheless  renewed  leases  for  lives 
of  copyholds  according  to  the  custom  of  the 
manor,  upon  the  payment  of  arbitrary  fines, 
such  fines  will  be  considered  as  casual  profits, 
and  belong  to  the  tenant  for  life  as  against  the 
remainderman.  And  this  will  be  so  in  a  case 
where  the  tenant  for  life  holds  under  a  settle- 
ment which  only  empowers  him  to  grant  leas^ 
for  twenty-one  years,  provided  that  the  renewals 
have  been  granted  in  a  customary  and  reason- 
able manner.  Medows,  In  re ;  Norie  v.  Bennett, 
67  L.  J.  Ch.  145 ;  [1898J 1  Ch.  300;  78  L.  T.  13; 
46  W.  R.  297— Kekewich,  J. 

Will— Leaseholds— EqnitaUc  Interest  —  Lia- 
bility  for  Bent  and  Covenants.]— An  equitable 
tenant  for  life  of  leaseholds  under  a  will  is 
bound,  as  between  himself  and  the  testator's 
estate,  to  bear  the  obligations  imposed  by  the 
covenants  in  the  lease,  during  the  continuance 
of  (his  interest,  but  he  is  not  liable  for  repairs 
necessary  at  the  commencement  of  his  interest, 
or  for  breaches  of  covenant  committed  during 
the  testator's  life.  Courtier,  In  re;  Coles  v. 
Courtier  (56  L.  J.  Ch.  350;  34  Ch.  D.  186), 
considerea.  Baring,  In  re;  Jeune  v.  Baring 
(62  L.  J.  Ch.  50;  [1893]  1  Ch.  61),  and  Tom^ 
iinson.  In  re;  Tomlinson  v.  Andrew  (67  L.  J. 
Ch.  97 ;  [1898]  1  Ch.  232),  differed  from.  Betty, 
In  re;  Betty  v.  AU^-Qen.,  68  L.  J.  Ch,  435; 
[1899]  1  Ch.  821 ;  80  L.  T.  675— North,  J. 
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The  legatee  for  life  of  a  leasehold  house  sub- 
iect  to  a  mortgage  is  iliable  to  keep  down  the 
interest  on  the  mortgage,  and  to  ]^ay  the  rent 
and  observe  the  covenants  contamed  in  the 
lease  under  which  the  house  is  held.  Betty, 
In  re;  Betty  v.  Att,-Gen,  (68  L.  J.  Ch.  485; 
[1899]  1  Ch.  821),  followed  in  preference  to 
Tomlinson,  In  re;  Tomlinson  v.  Andrew  (67 
L.  J.  Ch.  97 ;  [1898]  1  Ch.  282).  Ojera,  In  re ; 
Cooper  V.  Ojers,  68  L.  J.  Ch.  442  ;  [1899]  2  Ch. 
64 ;  80  L.  T.  689 ;  47  W.  B.  685— Kekewich,  J. 

Compensation  for  Loii  of  Income— Will — 
Conitrnetion— Trust  for  Oonyersion— Power  to 
Postpone — SoYorsionary  Interest — Management 
— Ezeroise  of  Discretion.] — Where  a  will  directs 
conversion  of  residuary  personal  estate  and 
investment  of  the  proceeds,  and  contains  a 
discretionary  power  for  the  trustees  to  postpone 
the  conversion  during  such  period  as  they  think 
expedient,  and  a  direction  that  till  conversion 
the  annual  produce  of  the  outstanding  personal 
estate  shall  be  deemed  annual  income  for  the 
purpose  of  the  trusts  of  the  will,  the  rule  in 
Howe  V.  Dartmouth  (Earl)  (7  Ves.  137 ;  1  Wh. 
&  Tu.  L.C.  68)  is  excluded  tor  all  purposes,  so 
that  where  the  conversion  of  a  reversionary 
interest  is  properly  postponed  in  exercise  of 
such  power  the  tenant  for  life  is  not  entitled  to 
any  compensation  for  loss  of  income.  Mackie 
V.  Mackte  (6  Hare,  70)  approved.  Rowlls  v. 
Bebb;  Bowlls,  In  re,  Walters  v.  Treasury 
Solicitor,  69  L.  J.  Ch.  562;  [1900]  2  Ch.  107 ; 
82  L.  T.  633 ;  48  W.  R.  562— C.  A. 

Apart  from  the  proper  management  of  the 
estate,  trustees  have  no  right  tmder  such  a 
power  to  benefit  remaindermen  at  the  expense 
of  the  tenant  for  life,  and  where  the  trustees 
had  not  in  fact  exercised  any  discretion,  but 
had  simply  overlooked  the  question  whether  a 
reversionary  interest,  expectant  on  the  death  of 
the  tenant  for  life  herself,  ought  to  be  con- 
verted, and  there  was  in  fact  no  outstanding 
personal  property  which  should  have  been  con- 
verted for  the  benefit  of  remaindermen  accord- 
ing to  the  rule  in  Howe  v.  DartmoiUh  (Earl) 
(supra), — Held,  that  on  the  death  of  the  tenant 
tor  life  her  estate  ought  to  be  compensated  out 
of  capital  for  loss  of  income  dunng  her  life, 
according  to  the  rule  in  Chesterfield*s  (Earl) 
Trusts,  In  re  (62  L.  J.  Ch.  958 ;  24  Ch.  D. 
643).    lb. 

Interest — Bate.] — In  applying  the  rule 

in  Oiesler field* s  (Earl)  Trusts,  In  re  (supra), 
interest  should  now  be  calculated  at  tne  rate 
of  3^.  and  not  4^.  per  cent,  per  annum.    lb. 

Waste- Timber— Proceeds  of  Sale— Will— 
Gonstmction— Fall   and  Absolnte    Control.]— A 

testator  by  his  will  devised  an  estate  to  his 
wife  for  life  with  remainder  to  his  brother  in 
fee,  and  appointed  his  wife  sole  executrix  with 
full  and  absolute  control  over  all  the  testator's 
property  during  her  life.  The  wife  having  cut 
and  sold  timber,  including  oak,  ash,  and  elm  of 
twenty  years  of  age  and  upwards,  this  action 
was  brought  claiming  a  declaration  that  this 
constituted  waste,  and  for  an  injunction : — Held, 
that  on  the  true  construction  of  the  will  the 
words  "with  full  and  absolute  power  over  all 
jay  propertv"  did  not  render  the  defendant 
dispunishable  for  waste,  but  merely  conferred 
large  powers  of  management,  and  that  waste 


had  been  committed.  That  the  defendant  was 
only  entitled  to  cut  timber  in  a  due  course  of 
management  for  the  benefit  and  preservation  of 
the  estate,  and  must  account  for  the  proceeds 
of  sale  that  had  taken  place.  Pardoe  v.  Pardoe, 
82  L.  T.  647— Stirling,  J.  See  also  Tenant  fob 
Life  and  Bsmaindebman. 


4.  Estate  Tail. 

Bnle  in  SEhelley's  Case.]— A.  devised  fee-simple 
lands  in  trust  for  B.  and  his  assigns  for  the 
term  of  his  natural  life,  and  after  his  decease 
to  the  use  of  B.'s  second  son  C.  and  his  assigns 
for  the  term  of  his  natural  life  and  his  issue 
male  in  succession,  so  that  every  such  son 
might  take  an  estate  for  life,  with  remainder  to 
his  first  and  every  subsequent  son  successively, 
according  to  seniority,  in  tail  male.  The  will 
contained  a  proviso  that  C.  and  his  issue  should 
take  the  name  of  P.  when  he  or  they  became 
entitled,  and  in  case  of  refusal  the  estate  or 
estates  limited  for  the  life  of  such  person  so 
refusing  should  cease,  and  the  subsequent 
limitations  be  accelerated.  B.  died  in  1882. 
C.  died  in  1889,  leaving  two  sons,  D.  and  E., 
who  were  both  living  at  the  death  of  A.  D. 
executed  a  disentailing  deed: — Held,  applying 
the  rule  in  Shelley's  Casejll  Co.  Rep.  936),  that 
C.  took  an  estate  tail.  Keane's  Estate,  In  re, 
[1903]  1  Ir.  R.  215— Ross,  J. 

When  fiarrable— Grant  for  Services.]- A  grant 
of  an  estate  tail  from  the  Crown — stated  to  be 
*'  for  divers  good  causes  and  considerations  " — 
where  the  beneficiary  is  known  to  have  rendered 
services  to  the  Crown,  must  be  regarded  as 
a  "  recompense  for  the  services  of  such  donees,*' 
unless  that  consideration  can  be  displaced,  and 
the  estate  tail  is  not  barrable  by  reason  of 
section  18  of  the  Fines  and  Recoveries  Act, 
1833.  Robinson  v.  Oiffard,  72  L.  J.  Ch.  757 ; 
[1903J 1  Ch.  866 ;  88  L.  T.  348;  51  W.  R.  651— 
Farwell,  J. 

The  King  de  jure,  kept  out  of  his  rights  by  an 
usurpation,  may,  upon  his  restoration,  reward  a 
subject  for  services  rendered  during  the  usurpa- 
tion, and  this  reward  will  be  *'  a  recompense  for 
the  services  *'  of  the  subject  within  the  meaning 
of  34  &  35  Hen.  8.  c.  20.    lb. 

Strict  Settlement  of  Sealty- Sesidnary  Per- 
sonalty—" Sabject  to  be  inyested  in  tho  porchase 
of  luids  "  after  the  Beath  of  a  Certain  Person — 
Bisentailing  Deed  Ezecated  in  His  Lifetime— 
Validity.]— The  words  "money  subject  to  be 
invested  in  the  purchase  of  lands  to  be  settled  *' 
in  section  71  of  the  Fines  and  Recoveries  Act, 
1838  (which  section  enables  a  tenant  in  tail  to 
acquire  the  absolute  interest  in  such  money), 
when  read  in  conjunction  with  the  interpreta- 
tion clause  (section  1)  of  the  same  Act,  mean 
money  subject  either  presently  or  at  any  future 
time  to  be  laid  out  in  the  purchase  of  lands. 
Where,  therefore,  by  will  lands  were  settled 
in  strict  settlement  and  the  testator^s  residuary 
personalty  was  given  to  trustees  upon  tmst  to 
pay  the  income  thereof  to  a  certain  person  for 
his  life,  and  after  his  death  to  convert  the  same 
and  invest  the  proceeds  in  the  purchase  of  lands 
to  be  settled  to  the  same  uses  as  the  settled 
realty,  a  disentailing  deed  executed  in  the  life- 
time of  such  person  by  the  tenant  in  tail  in 
remainder  of  the  settled  realty  with  the  consent 
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of  the  tenant  for  life  thereof  is  effectual  to 
hay  the  estate  tail  of  the  tenant  in  tail  in 
the  residuary  personalty.  Fordham  v.  Fordham 
(84  Beav.  59)  approved  and  followed.  Harvey, 
In  re;  Harvey  v.  Harvey,  70  L.  J.  Ch.  694; 
[1901]  2  Ch.  290 ;  85  L.  T.  36;  49  W.  R.  695— 
Byrne,  J. 

Equitable  Estote  Tail— Limitation  "after  the 
determinatiim  or  in  defoaianee  of  snoh  estate 
taU"— Alternative  0ift— Barring  EntaU.]— A 
testator  devised  real  estate  in  trust  for  A.  for 
life,  and  directed  the  trustees  after  A.'s  decease 
to  convey  the  same  to  the  use  of  G.  in  tail  male, 
hut,  if  G.  should  he  then  dead,  to  the  use  of  the 
person  who  should  then  he  the  first  heir  male  of 
the  hody  of  G.  in  tail  male,  with  remainder  to 
the  use  of  G.  in  tail  male,  with  remainder  to  his 
own  right  heirs  for  ever.  By  a  codicil  the 
testator  revoked  the  devise  to  G.,  and  devised 
the  estate  after  the  death  of  A.  to  R.  in  tail 
male,  with  all  the  limitations  as  in  his  will 
mentioned  :—H«W,  that  R.  took  a  vested 
equitahle  estate  in  tail  male  expectant  on  the 
decease  of  A.,  and  that  the  limitation  to  the 
first  heir  male  of  G.  or  R.  was  an  estate  to  take 
effect  in  a  certain  event  after  the  determination 
or  in  defeasance  of  R.*8  estate  tail,  and  could 
he  harred  under  section  15  of  the  Fines  and 
Recoveries  Act,  1833.  Cardigan  v.  Curzon- 
Howe,  70  L.  J.  Ch.  763 ;  [1901]  2  Ch.  479 ;  49 
W.  R.  715— Byrne,  J. 

Secorery  by  Tenant  in  Tail— Deelaration  of 
ITbos — ^Bofulting  ITse.] — When  uses  are  declared 
upon  a  recovery  by  a  tenant  in  taU,  which  do 
not  exhaust  the  fee,  the  use  so  far  as  un- 
exhausted results  to  the  recoveror.  Lynch  v. 
Clarkin,  [1900]  1  Ir.  R.  178— C.A. 


5.  Tenancy  in  Common. 

Gift  of  Ketidne  without  Words  of  Seyerance 
—  Power  of  Advanooment — Joint  Tenaney.]— 
A  power  of  advancement  given  to  trustees  of 
a  will  to  whom  the  residue  of  the  property 
was  devised  by  a  testator  for  the  benefit  of 
his  children,  is  inconsistent  with  a  joint 
tenancy,  and  shews  the  children  to  be  tenants 
in  common.  UEsirange  v.  U Estrange,  [1902] 
1  Ir.  R.  467— C.A. 


6.  Gavelkind. 

Extent  of  Partibility  among  OoUaterals — First 
Consins  —  Generality.]— The  rule  of  partibility 
with  respect  to  gavelkind  lands  in  Kent  extends 
to  all  collaterals,  however  remote.  Gavelkind 
is  the  common  law  of  the  land  in  Kent,  and 
not  a  mere  custom  contrary  to  the  common 
law  of  England.  Chenoweth,  In  re ;  Ward  v. 
Dwelley,  71  L.  J.  Ch.  739 ;  [1902]  2  Ch.  488 ;  86 
L.  T.  890 ;  60  W.  R.  663— Farwell,  J. 


7.  Otheb  Mattebs. 
Anciont  Demesno— Tonnre  of.]— S^e  Commons. 
mnorals — Tenant  for  JMe.^—See  Mines. 
Eevortor- Possibility  of.]— Will. 
Settled  Estotos.]— <Sfe  Settled  Lands. 


ESTATE  DUTY. 

See  Revenue. 


ESTOPPEL. 

1.  General  Principles,  8O0. 

2.  By  Record,  800. 

3.  By  Deed,  803. 

4.  By  Conduct,  803. 

5.  Other  Matters,  810. 

1.  General  Principles. 

Equitable.] — Equitable  estoppel  is  not  applied 
in  favour  of  a  volunteer.  Citusens*  Bank  of 
Louisiana  v.  First  National  Bank  of  New 
Orleans  J43  L.  J.  Ch.  269;  L.  R.  6  H.L.  352) 
discussed.  Lovett  v.  Lovett,  67  L.  3,  Ch.  30; 
[1898]  1  Ch.  82 ;  77  L.  T.  650 ;  46  W.  R.  105— 
Romor,  J.    And  see  s.c.  sub-title  Settlembnt. 

Harried  Woman— Restraint  on  AntidpatioiLl 

— The  doctrine  of  estoppel  cannot  be  so  used  as 
to  enable  a  married  woman  to  deprive  herself 
of  income  settled  to  her  separate  use  with  a 
restraint  on  anticipation.  Bateman  (Lady)  v. 
Faber,  67  L.  J.  Ch.  130 ;  [1898]  1  Ch.  144 ;  77 
L.  T.  576;  46  W.  R.  215— C.A. 


2.  By  Record. 

Bes  Judicata- Beyond  BtatnUnry  Jurisdiction .] 

—The  decision  of  a  Court  on  a  question  which 
is  beyond  its  statutory  jurisdiction  is  not  res 
judicata,  and  cannot  be  pleaded  as  an  estoppel. 
Toronto  Railway  v.  Toronto  Corporation,  73 
L.  J.  P.C.  120;  [1904]  A.C.  809 ;  91  L.  T.  541 ; 
20  T.  L.  R.  774— P.C. 

Action  tot  Sodnction- Preyions  Order  of  Quarter 
Sessions  Qnaihing  Bastardy  Order.]  —  An  order 
of  quarter  sessions  quashing  a  bastardy  order  is 
not  a  bar  to  an  action  for  seduction  by  the 
employer  of  the  woman  who- had  obtained  the 
bastardy  order.  Anderson  v.  CoUinson,  70  L.  J. 
K.B.  620;  [1901]  2  K.B.  107 ;  84  L.  T.  465 ;  49 
W.  R.  623— D. 

Certiorari  to  Qnash  Order  of  Inferior  Court— 
Bnlo  Discharged— Effect  of.]— Where  an  order, 
bad  upon  its  face  for  want  of  jurisdiction,  is 
sought  to  be  enforced  in  a  civil  Court,  the  failure 
to  obtain  relief  on  a  collateral  application  for 
certiorari  to  quash  the  order  does  not  oonclude 
the  party  from  shewing  that  the  order  was  void. 
aOrady  v.  Synan,  [1900]  2  Ir.  R.  602— C.A. 

Settlement  of  Panpei^-Ordor  A^jndioatinff— 
Jodgment  in  rem— AbortiTO  Appeal — Conelnsm- 
ness  of  Order.] — An  order  adjudicating  on  the 
settlement  of  a  pauper  is  conclusive  as  a  judg- 
ment in  rem  as  to  the  settlement  of  such  pauper, 
and  is  none  the  less  conclusive  because  an  abor- 
tive appeal  has  been  made  against  such  order, 
which  appeal  failed  because  the  notice  of  appeal 
was  out  of  time  and  so  was  not  heard  on  its 
merits.  Vxbridge  Union  v.  Winchester  Union, 
91  L.  T.  533 ;  68  J.  P.  525;  2  L.  G.  R.  969— D. 
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Ooyenant  to  Keep  Premiset  in  Sepair--Jiidg. 
rnent  for  Bamagee  for  Breaeh— Snbfeqneiit  Olaim 
for  not  Deliyenng  np  Premiaet  in  Proper  State 
of  Sepair.] — In  1894  the  plaintiffs  recovered 
damages  ^om  tlie  defencUmt  for  1,3052.  in 
respect  of  breaches  of  covenant  to  repair,  which 
sum  was  not  expended  in  repcdring  the  premises. 
In  1898  the  defendant's  lease  expired,  where- 
upon the  plaintiff  claimed  a  sum  sufficient  to 
put  the  premises  into  such  state  as  the  defen- 
dant wonld  be  bound  to  leave  them,  making 
due  allowance  for  the  sum  recovered  in  1894 : — 
Seldf  that  the  previous  action  was  no  estoppel, 
and  that  the  plaintiff  was  entitled  to  recover. 
Ehhetts  V.  Cwiqxi^st,  82  L.  T.  660—0. 

Order  Viii  for  Foredotnre  on  a  Prindpal 
Charge  and  Four  Snppleinentarj  Charges — Omis- 
sion of  Fifth  Sapplementarj  Charge— Action  for 
Foreelofnre  on  Uie  Biz  Charges — Costs — Set-ofF— 
Independent  Prooeedingi— Consolidatien  Order.] 
— The  defendant  charged  her  property  with 
repayment  of  1002.  and  interest  to  the  plaintiff, 
and  subsequently  gave  him  four  supplementary 
charges  to  secure  further  advances.  She  then 
gave  him  another  supplementary  charge  to 
secure  a  further  advance  and  his  professional 
coBts.  The  plaintiff  brought  an  action  on  the 
first  five  charges,  omitting  the  sixth,  which  was 
mislaid,  and  obtained  an  order  for  foreclosure 
nisi.  He  afterwards  found  the  sixth  charge, 
and  applied  for  an  order  extending  the  relief  to 
that  charge,  but  his  application  was  dismissed 
with  costs.  He  then  brought  a  fresh  action  for 
foreclosure  on  all  the  six  charges.  The  defen- 
dant took  out  a  summons  asking  that  the  pro- 
ceedings might  be  stayed  on  the  ground  that 
the  plaintiff  was  estopped  by  the  foreclosure 
order : — Held,  that  the  subject-matter  of  the 
fresh  action  was  not  the  same  as  that  in  the 
first  action,  and  that  in  the  circumstances 
the  plaintiff  was  not  estopped  from  setting  up 
his  present  case,  and  that  the  defendant's  appli- 
cation must  be  dismissed  with  costs.  Bake  v. 
French  (No.  1),  76  L.  J.  Ch.  299;  [1907]  1  Ch. 
428 ;  97  Ij.  T.  181— Warrington,  J. 

Judgment— Xiitake  by  Plaintiif  in  Amount  of 
Claim — Set  Judicata.] — In  an  action  in  detinue 
in  the  County  Court  the  plaintiff  by  mistake 
claimed  too  small  a  sum.  The  defendant  paid 
into  Court  the  amount  claimed  without  denial 
of  liability,  and  it  was  taken  out  by  the  plaintiff. 
Upon  discovering  his  mistake  the  plaintiff  asked 
leave  to  amend  his  particulars,  which  was 
refused,  and  judgment  was  given  in  the  action 
for  the  defendant.  The  plaintiff  then  began  a 
new  action  for  the  larger  amoimt,  giving  credit 
to  the  defendant  for  the  sum  previously  paid 
into  Court:— i/eW,  that  the  matter  was  res 
judicata,  and  the  action  was  not  maintainable. 
Sanders  v.  Hamilton,  96  L.  T.  679 ;  28  T.  L.  R. 
389-D. 

Summons  Bismissed — Second  Summons — Set 
Judicata.] — An  urban  district  council  served  a 
summons  on  J.  under  section  8  of  the  Public 
Health  (Buildings  in  Streets)  Act,  1888.  No 
previous  notice  had  been  given  to  J.  by  the 
urban  authority  as  required  by  the  section,  and 
the  stipendiary  magistrate  dismissed  the  sum- 
mons upon  the  ground  that  it  was  defective  in 
that  no  offence  to  which  a  penalty  was  attached 
was  set  out.  Notice  was  then  served  on  J., 
and  a  second  summons  taken  out,  under  which 
VOL.   I. 


the  magistrate  convicted.  J.  appealed  upon 
the  plea  that,  as  the  first  summons  had  been 
dismissed,  the  matter  was  res  judicata : — Held, 
that,  as  the  matter  had  not  been  decided  at  all 
on  the  first  summons,  it  was  not  res  judicaia, 
and  that  therefore  the  magistrate  was  entitled 
to  convict.  Jenkins  v.  Merthyr  Tydfil  Urban 
Council,  80  L.  T.  600— D. 

Scheme  of  ITrban  Authority  —  Olijection  of 
Owners  that  Street  if  a  Highway  Bepairable  by 
Inhabitants  at  Large  —  Objection  Allowed  by 
Juitice»— Second  Proposal  fn  same  Street.]— The 
Justices  of  the  city  of  Wakefield  in  1898  dis- 
allowed, on  the  oDJection  of  the  owners,  a 
scheme  of  the  corporation  for  private  street 
works  in  a  street  in  the  city,  on  the  ground 
that  the  street  was  a  highway  repairable  by  the 
inhabitants  at  large,  and  no  appeal  was  taken 
from  the  order.  !Di  1901  a  fresh  scheme  was 
prepared,  and  the  same  objection  taken.  A 
Court  of  summary  jurisdiction  refused  to  hear 
an  application  on  the  matter  on  the  ground 
that  it  was  res  judicata : — Held,  that  the  deci- 
sion of  the  Court  of  summary  jurisdiction  was 
correct.  Reg,  v.  Hutchings  (60  L.  J.  M.C.  36  ; 
6  Q.B.  D.  800)  distmguished  and  explained. 
Wakefield  Corporation  v.  Cooke,  78  L.  J.  K.B. 
88;  [1904]  A.O.  31;  89  L.  T.  707;  62  W.  R. 
321;  68  J.  P.  225;  2  L.  G.  R.  270;  20  T.  L.  R. 
115— H.L.  (E.) 

Bating  Deciiion.1  — An  occupier  of  lands 
formerly  liable  for  we  repair  of  a  certain  high- 
way, and  on  that  ground  exempt  from  highway 
rates,  paid  the  composition  provided  for  in 
section  35  of  the  Highway  Act,  1862,  on  the 
conversion  of  the  highway  into  a  parish  high- 
way. He  was  subsequently  rated  in  respect  of 
his  lands  for  the  repair  of  the  highways  in 
his  parish.  He  appealed  to  quarter  sessions  on 
the  ground  that  he  was  exempt  from  all  con- 
tributions towards  the  repair  of  the  highways, 
and  the  rate  was  quashed : — Held,  that  on  an 
appeal  against  a  subsequent  rate  made  for  the 
same  purpose  against  the  same  occupier  in 
respect  of  the  same  lands,  the  rating  authority 
was  not  estopped  from  denying  that  the  occu- 
pier was  entitled  to  the  exemption  which  he 
claimed.  North-Eastern  Railway  v.  Dalton 
Overseers,  67  L.  J.  Q.B.  716 ;  [1898]  2  Q.B.  66 ; 
78  L.  T.  624 ;  46  W.  R.  682 ;  62  J.  P.  484— D. 

Action  in  Probate  Biyision  to  Establish  1^11 
— 'ITill  Biipodng  of  Beal  Istete— Heir-at-Law 
a  Party  to  Action—  Judgment  in  Fayour  of  WiU 
— Subsequent  Action  by  Heir-at-Law  to  Becoyer 
Seal  Estate  Bisposed  of  by  WilL]— Where  in  an 
action  in  the  Probate  Division  for  the  purpose 
of  establishing  a  will  relating  to  real  and  per- 
sonal estate  the  heir-at-law  of  the  testotor  is 
made  a  defendant,  and  is  present  and  repre- 
sented by  counsel  at  the  trial,  he  cannot,  if  the 
Court  pronoimces  in  favour  of  the  validity  of 
the  will,  afterwards  maintain  an  action  to 
recover  possession  of  real  estate  devised  by  the 
will  to  another  person.  Beardsley  v.  Beardsley, 
63  L.  J.  Q.B.  270;  [1899]  1  Q.B.  746;  80  L.  T. 
61;  47W.  R.  284— D. 

Citation  of  Person  to  see  Proceedinffs— Com. 
promise— Acs  inter  alios  acta— Will.]— A  person, 
although  cited  to  see  proceedings,  is  not  estopped 
by  judgment  therein  as  the  result  of  a  com- 
promise, to  which  he  is  not  a  party  and  of 
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which  he  knew  nothing ;  and  he  is  not  estopped 
from  questioning  the  validity  of  a  will  proved 
in  solemn  form  as  the  result  of  such  verdict 
or  compromise.  Ritchie  v.  Malcolm,  [1902]  2 
Ir.  B.  403— Andrews,  J. 

Co-defendants— Judgment  by  Oonient  against 
one  DefSsndant— Kerger  of  Game  of  Action.] — A 
judgment  obtained  oy  consent  against  one  of 
two  co-defendants  in  an  action  where  each  de- 
fendant enters  an  appearance  is  a  bar  to  further 
proceedings  against  the  other  defendant.  Obser- 
vations of  BowBN,  L.J.,  in  Hodgson,  In  re; 
Beckett  v.  Bamsdale  (65  L.  J.  Ch.  241 ;  81  Ch.  D. 
177),  adopted  and  applied.  M'Leod  v.  Poioer, 
67  L.  J.  Ch.  661 ;  [1898]  2  Ch.  296 ;  79  L.  T.  67 ; 
47  W.  R.  74— Byrne,  J. 

Judgment  by  Befanlt.]— A  judgment  by  de- 
fault may  operate  by  estoppel,  but  the  groimd 
and  extent  of  that  estoppel  must  be  foimd  on 
the  face  of  the  judgment  itself,  and  cannot  be 
inferred  or  deduced  from  the  pleadings  of  the 
party  who  has  obtained  the  judgment  where 
the  defendant  has  said  nothing,  and  has  merely 
allowed  the  judgment  to  go  by  default.  An 
unnecessary  averment  in  a  record  that  is  neither 
pleaded  to  nor  admitted  cannot  be  used  as  an 
estoppel.  Irish  Land  Commission  v.  Byan, 
[1900]  2  Ir.  B.  566— C.A. 

Payment  into  Court.]— 56c  Practice. 

Parties— Civil  and  Criminal  Proceedings.]— fi^ 

Shipping. 


8.  By  Deed. 

Estoppel  by  Share  Certificate.]— A  statement 
in  a  share  certificate  that  the  shares  are  fully 
paid  will  not  estop  the  liquidator  in  the  winding- 
up  of  the  company  from  denying  the  sufficiency 
of  the  filed  contract.  African  Gold  Concessions 
and  Development  Co,,  In  re;  Markham  and 
Darter's  Case,  68  L.  J.  Ch.  216 ;  [1899]  1  Ch. 
414;  80  L.  T.  282;  47  W.  B.  609;  6  Manson, 
84— Wright,  J.    See  Company. 

Mortgage— Ezecation  of.]— See  Deed  and 
Solicitor. 


4.  By  Conduct. 

Bepretentation— Fntnre  Conduct.]— A  repre- 
sentation  as  to  a  future  course  of  conduct  can- 
not create  an  estoppel.  Whitechurch  (George), 
Lim.  V.  Cavanagh,  71  L.  J.  K.B.  400 ;  [1902] 
A.C.  117  ;  85  L.  T.  349 ;  60  W.  B.  218 ;  9  Manson. 
361— H.L.  (E.) 

Bepresentations  Influencing  Conduct— Vdnn- 
tary  Trust.]— N.,  a  promoter  of  and  vendor  to 
an  unsuccessful  minmg  company,  publicly  and 
in  good  faith  promised  to  create  a  trust,  under 
which  the  company  and  its  shareholders  would 
have  benefited,  but  died  before  the  trust  was 
created  .—Held,  that  a  person  who  heard  of  the 
contemplated  trust  could  not,  in  virtue  of  the 
fact  that  he  bought  or  held  shares  of  the  com- 
pany in  confidence  of  N.*s  promise  being  carried 
out,  establish  a  case  of  contract  as  against  N., 
and  in  the  absence  of  any  fraud  or  special 
representation,  neither   N.  nor  his  executors 


would  be  estopped  from  denying  liability,  not- 
withstanding that  N.  himself  might  have  bene- 
fited by  the  promise  having  been  made.  Cole- 
man V.  North,  47  W.  B.  57— Bomer,  J. 

Onus  of  Proof.]— To  entitle  a  plaintiff  to  re- 
cover from  a  defendant,  on  the  ground  of 
estoppel,  a  loss  occasioned  through  culpable 
neglect  on  the  part  of  the  defendant,  the 
plaintiff  must  prove  that  the  negligence  com- 
plained of  occurred  in  the  particular  tnuis- 
action  in  which  his  loss  arose,  and  also  that 
such  negligence  was  the  proximate,  direct,  or 
real  cause  of  the  loss.  Longnutn  v.  Baih 
Electric  Tramways,  74  L.  J.  Ch.  424;  [1905] 
1  Ch.  646;  92  L.  T.  743;  53  W.  B.  480; 
12  Manson,  147 ;  21  T.  L.  B.  378— C.A. 

PuUie  Authority— Ultra  Viree  Agreement— 
Laehei  and  Aequieseence.] — A  local  authority, 
being  a  public  body  with  public  duties,  are  not 
estopped  from  asserting  a  right  to  put  an  end  to 
a  nuisance  by  the  fact  they  had  formerly 
permitted  and  encouraged  the  acts  which  cause 
the  nuisance,  it  being  beyond  their  power  to 
make  any  binding  agreement  to  permit  such 
acts.  GreeU  North-West  Central  Bailtoay  v. 
Charlebois  (68  L.  J.  P.C.  25;  [1899]  A.C.  114) 
followed.  St,  Mary,  Islington,  Vestry  v. 
Homsey  Urban  Council,  69  L.  J.  Ch.  324; 
[1900]  1  Ch.  695 ;  82  L.  T.  580;  48  W.  B.  401— 
C.A. 

Summary  Conviotion  for  Ateault— Buboeqneat 
Civil  Action  fbr  Damages.] — A  person  who  has 
been  summarily  convicted  of  assaulting  a  police- 
man,  and  who  has  made  no  attempt  to  have 
the  conviction  set  aside,  is  not  barred  from 
bringing  a  civil  action  of  damages  against  the 
policeman  for  an  assault  alleged  to  have  taken 
place  immediately  before  the  assault  of  which 
the  pursuer  was  convicted.  Wilson  v.  Bennett, 
6  F.  269— Ct.  of  Sess. 

Payment  of  Bent  under  Buppoied  Legal 
Obligation.]— For  some  years  the  defendants 
and  their  predecessors  hskd  paid  to  the  plaintiff 
a  yearly  sum,  as  if  in  respect  of  the  occupation 
of  the  lands  beneath  the  surface,  under  a  sup- 
posed legal  obligation  (which  did  not  in  fact 
exist)  imder  a  lease  of  1822,  by  which  certain 
mining  privileges  were  greeted :— Held,  that 
the  payment  by  the  defendants  was  nothing 
more  than  a  volimtary  payment  which  did  not 
estop  them  from  setting  up  their  true  title. 
Batten-Poole  v.  Kennedy,  76  L.  J.  Ch.  162 ; 
[1907]  1  Ch.  266— Warrmgton,  J. 

Foxjsrery-Adoption- Silence  as  Bar   to  Bia- 

claimuig  Liability.]— A  person  is  not  legally 
bound  to  answer  and  does  not  incur  any  lia- 
bility by  not  answering  letters  addressed  to  him 
by  persons  to  whom  he  stands  in  no  special 
relation.  British  Linen  Co,  v.  Cowan,  8  F. 
704— Ct.  of  Sess. 

From  1891  to  1894  two  series  of  bills  pur- 
porting either  to  be  drawn  by  M.  on  and 
accepted  by  C.  or  drawn  by  C.  on  and  accepted 
by  M.,  were  discotmted  by  the  British  Lmen 
Co.  Each  of  these  bills  was  substantially  a 
renewal  of  an  immediately  preceding  bill,  and 
as  the  bills  became  overdue  notices  stating 
that  they  were  lying  under  protest,  and  re- 
questing their  retiral,  were  sent  by  the  bank  to 
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G.  C.  did  not  reply  to  these  notices,  and,  apart 
from  the  sending  of  them,  there  was  no  evi- 
dence that  he  was  aware  of  the  existence  of  the 
bills.  In  February,  1905,  at  which  date  a  bill 
for  70^.,  which  purported  to  be  drawn  by  C.  on 
and  accepted  by  M.,  and  which  had  been  dis- 
counted by  the  bank,  was  current,  and,  before 
any  notice  as  to  it  had  been  sent  by  the  bank, 
0.  learned  of  its  existence  and  at  once  repudi- 
ated liability  under  it,  in  respect  that  his  signa- 
ture appearing  on  it  was  not  genuine.  In  an 
action  by  the  bank  against  G.  for  payment  of 
the  701,  contained  in  the  bill,  it  was  proved 
that  G.*s  name  on  all  the  bills  had  been  forged 
by  M. : — Held^  that  G.'s  silence  with  reference 
to  the  notices  as  to  the  earlier  bills  did  not  in- 
volve adoption  of  the  signature  on  the  bill  sued 
on  or  bar  him  from  repudiating  liability.    lb. 

Certifloated  Transfers— Seoretarj  of  Compftny.] 

— The  secretary  of  a  company  is  in  the  position 
of  a  servant,  and  has  no  power  to  bmd  the 
company  by  representations  beyond  the  scope 
of  his  instructions  and  duties.  The  secretary  of 
a  company,  in  order  to  assist  a  shareholder  in 
carrying  out  a  fraud,  falsely  certified  that 
certificates  of  shares  had  been  deposited  with 
him  to  meet  certain  transfers,  when  in  fact 
no  such  certificates  had  been  deposited: — 
Held,  that  the  company  were  not  thereby 
estopped  from  denying  the  right  of  the  proposed 
transferee  to  be  put  upon  the  register  of  share- 
holders. Grant  v.  Norway  (10  G.  B.  665) 
followed.  Lord  Bobebtson  doubting  on  this 
point.  Whitechurch  (George) y  Lim.  v.  Cavanaghj 
71  L.  J.  K.B.  400;  [1902]  A.O.  117;  85  L.  T. 
349;  60  W.  R.  218;  9  Manson,  361— H.L.  (E.) 

ManagJTiy  Director.]— The  articles  of  associa- 
tion of  a  hmited  company  gave  the  managing 
director  very  wide  powers  as  to  the  commercial 
business  of  the  company : — iJeW,  that  this  gave 
him  no  special  powers  to  act  as  the  representa- 
tive of  the  company  in  relation  to  a  proposed 
transfer  of  shares,  so  as  to  raise  an  estoppel 
against  the  company.    lb. 

Bequest  of  Leasehold  House — Gift  Oyer  to 
Ezeciitor  on  Le^tee  not  Setnming  and  Claim- 
ing—Ho Hotiee  to  Legatee  of  01ft  Oyer— Death 
of  Legatee  without  Claim.]  —  A  testatrix  be- 
queathed a  leasehold  house  to  a  son  then 
abroad,  and  directed  that  "  in  case  he  should 
not  return  and  claim  the  said  house  "  the  same 
should  accrue  to  another  son,  whom  she  ap- 
pointed executor  of  her  will.  The  executor  in- 
formed the  legatee  of  the  bequest  to  him  of  the 
house,  but  did  not  mention  the  gift  over  to  him- 
self in  the  event  of  the  legatee  not  returning 
and  claiming.  The  legatee  died  abroad  without 
having  returned  to  claim  the  house : — Held, 
that  there  was  no  duty  upon  the  executor  to 
give  notice  to  the  legatee  of  the  gift  over  in 
the  event  of  his  not  returning  to  claim  the 
house,  and  that  the  executor  was  not  estopped 
from  claiming  the  house  under  the  gift  over, 
which  therefore  took  effect  in  his  favour. 
LewiSy  In  re;  Lewis  v.  LetoiSy  73  L.  J.  Gh. 
748;  [1904]  2  Gh.  666;  91  L.  T.  242;  53  W.  R. 
893— G.A. 

Deliyery  <<on  sale  or  return"— <' On  sale  for 
cash  only  or  return  "—Passing  of  Property— Be- 
deliyery  on  Bale  for  Cash  or  Betnm— Fledge— 
*<Act  adopting  the  transaction."]- The  plain- 


tiff, the  manufacturer  and  owner  of  goods, 
delivered  them  to  a  retail  dealer  on  the  follow- 
ing terms :  "  On  approbation.  On  sale  for 
cash  only  or  return.  Goods  had  on  approba- 
tion or  on  sale  or  return  remain  the  property 
of "  the  plaintiff  "  until  such  goods  are  settled 
for  or  charged."  The  retail  dealer  delivered 
the  goods  to  a  second  dealer  on  terms  that  the 
latter  should  pay  cash  or  return  the  goods  in 
a  day  or  two.  The  second  dealer  fraudulently 
pledged  the  goods  with  the  defendants,  who 
took  without  notice  of  any  defect  in  his  title : — 
Held,  first,  that  the  goods  had  not  been 
delivered  by  the  plaintiff  *'  *  on  sale  or  return  * 
or  other  similar  terms  "  within  the  meaning  of 
section  18  of  the  Sale  of  Goods  Act,  1893; 
and  ,  secondly,  that  the  delivery  by  the  first 
dealer  to  the  second  and  the  pledge  by  the 
latter  to  the  defendants  did  not  amount  to  "  an 
act "  by  the  first  dealer  "  adopting  the  transac- 
tion "  within  the  meaning  of  the  same  section  ; 
that  consequently  the  property  in  the  goods 
had  not  passed  from  the  plaintiff,  who  was 
therefore  entitled  to  recover  them  from  the 
defendants.  Held,  further,  that  the  plaintiff 
was  not  under  the  circumstances  estopped  from 
asserting  his  title  to  the  goods.  Weiner  v. 
Gill;  Weiner  v.  Smith,  74  L.  J.  K.B.  846; 
[1905]  2  K.B.  172;  92  L.  T.  843;  63  W.  R. 
563;  10  Com.  Gas.  213;  21  T.  L.  R.  478— 
Bray,  J. 

Article  Exempt  firom  Distress— Bequest  by 
Tenant  to  Landlord.] — Upon  a  distraint  being 
made  upon  a  sewing  machine,  and  a  man  being 
put  in  possession,  a  letter  was  written  to  the 
landlord :  "  I  hereby  request  you  to  remove  the 
sewing  machine  and  other  goods  you  have  dis- 
trained on  my  premises  " : — Held,  that  this  did 
not  estop  the  respondent  from  raising  the  ques- 
tion whether  the  machine  could  be  distrained 
upon  at  all.  Masters  v.  Fraser,  85  L.  T.  611 ; 
66  J.  P.  100— D. 

Deviation  from  Deposited  Plan— Subsequent 
Similar  Deviation  as  to  other  Houses  Shewn 
on  Same  Plan.] — Where  a  s]^clmen  plan  is 
deposited  shewing  a  number  of  houses  pro- 
posed to  be  erected,  proceedings  taken  in 
respect  of  a  deviation  therefrom  as  to  some  of 
the  houses  in  course  of  erection  is  not  a  bar  to 
subsequent  proceedings  in  respect  of  deviations 
from  the  plan  as  to  others  of  the  houses, 
although  such  latter  deviations  may  be  similar 
to  those  in  question  in  the  first  proceedings. 
Balby-with-Hexthorpe  District  Council  v.  Mil- 
lard, 68  J.  P.  81 ;  2  L.  G.  R.  330— D. 

Trustees  —  Liability  —  Xortgage  by  Bene- 
flciary— Enquiry  as  to  Prior  Chturge— Trustees 
Induced  to  Sign  Incorrect  Statement  by  Conceal- 
ment of  Facts — Security  Deficient— Trustees 
not  Liable — Estoppel.] — M.,  donee  of  a  power, 
appointed  1,000Z.  to  her  son  G.  and  1,400^  to 
her  son  £.  E.  mortgaged  this  sum,  and  notice 
of  the  charge  was  given  to  the  trustees,  a  fact 
which  they  entirely  forgot.  M.,  by  her  will, 
forgetting  the  appointment  to  E.,  appointed 
to  her  two  sons  and  her  daughter  such  further 
sums  as,  with  G.'s  1,000Z.,  exhausted  the  fund. 
E.  applied  to  X.,  one  of  the  plaintiffs,  for  a  loan 
on  his  interest  under  M.'s  wUl,  concealing  the 
former  appointment.  X.  required  a  memoran- 
dum from  the  trustees  that  they  had  no  notice 
of  a  prior  charge.    He  applied  for  this  to  P.  and 

26-2 
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A.,  solicitors  to  the  trust,  who  informed  him 
they  never  advised  trustees  to  give  such  assur- 
ance. They,  however,  authorised  X.  to  call  on 
Dr.  M.,  one  of  the  trustees,  to  obtain  from  him 
a  declaration  of  C.'s  identity.  X.  sent  his 
clerk,  who  took  advantage  of  the  visit  to  induce 
Dr.  M.  to  sign  the  memorandum  as  to  notices. 
Dr.  M.  was  unwilling  to  sign  without  legal 
advice,  but  gave  way  on  being  informed  that  P. 
and  A.  had  been  seen  and  their  assent  obtained. 
The  sight  of  Dr.  M.'s  signature  led  the  other 
trustee  to  sign.  X.  completed  the  mortgage 
without  informing  P.  and  A.  of  the  signatures  he 
had  obtained.  E.'s  interest,  after  paying  the 
prior  charge,  was  not  sufficient  to  meet  the 
plaintiffs'  mortgage,  and  they  claimed  the 
deficiency  from  the  trustees  to  whom  the 
receipt  of  notice  of  the  prior  charge  had  been 
brought  home:— Heldf  that  the  circumstances 
under  which  the  signatures  to  the  memorandum 
had  been  obtained  precluded  the  plaintiffs  from 
praying  it  in  aid  to  estop  the  trustees  from 
setting  up  the  prior  charge  as  a  defence,  and 
that  the  trustees  were  therefore  not  liable. 
Porter  v.  Moore,  73  L.  J.  Ch.  729 ;  [1904]  2  Ch. 
367;  91  L.  T.  484;  62  W.  R.  619-Swinfen 
Eady,  J. 

Vegliffenee— CkmToyaiiM  to  Client  Prepared 
by  Solicitor— Portioii  of  Solieitor'e  Property  Oom- 
priied.] — A  person  who  relies  on  an  estoppel 
by  negligence  must  shew  that  he  was  led  into  a 
belief  on  which  he  acted  to  his  detriment.  A 
solicitor  was  ordered  by  his  client  to  investigate 
the  title  to  and  prepare  a  conveyance  of  pro- 
perty adjoining  his  (the  solicitor'sj  property. 
In  the  conveyance  a  small  portion  oi  the  solici- 
tor's property  was  comprised,  but  the  client  did 
not  believe,  nor  was  he  led  by  the  solicitor  to 
believe,  that  he  was  buying  the  small  portion  in 
question.  The  client  subsequently  brought  an 
action  claiming  the  land: — Heldy  that  the 
solicitor  was  not  estopped  from  setting  up  the 
truth.  Bell  v.  Marsh,  72  L.  J.  Ch.  860 ;  [1903] 
1  Ch.  628 ;  88  L.  T.  605 ;  61  W.  R.  826-O.A. 

Applioation  for  Sharet  in  Fictitiont  Vame — 
Eet^el.] — A  person  who  applies  for  and  is 
allotted  shares  under  an  alias  is  estopped  from 
disputing  his  liability  as  a  shareholder. 
Coventry^  Case  (60  L.  J.  Ch.  186 ;  [1891]  1  Ch. 
202)  distinguished.  Pugh  and  Sharman's  Case 
(41  L.  J.  Ch.  680;  L.  R.  13  Eq.  666)  followed. 
Central  Klondyke  Gold-Mining  and  Trading  Co.^ 
In  re ;  Savign/y's  Case^  6  Manson,  336 — 
Wright,  J. 

Personal  Iignry  to  Infknt  Workman— IFn- 
incoeMfol  Action  for  Hegligenee  againit  Em- 
ployer—Claim for  Aitetiment  of  Compentation 
— Exeroise  of  Option— Application  by  Workman 
for  Judgment  or  Kew  Trial  in  Action— Estoppel 
as  regards  Further  Proceeding  in  Action.]— 
An  action  brought  by  an  mfant  workman, 
suing  by  his  next  friend,  to  recover  damages 
from  his  employers  for  injuries  sustained  in 
the  course  of  his  employment,  having  been 
decided  in  favour  of  the  employers,  an  appli- 
cation was  made  at  the  trial  tmder  section  1, 
sub-section  4  of  the  Workmen's  Compensation 
Act,  1897,  for  compensation  under  that  Act, 
and  the  Judge  assessed  the  compensation  and 
made  his  award  in  favour  of  the  plaintiff. 
The  plaintiff  then  applied  to  the  Court  of 
Appeal  for  judgment  or    for   a   new  trial  of 


the  action : — Held,  that  the  plaintiff,  by  ap- 
plying for  compensation  to  be  assessed  and 
obtaining  an  award  which  had  not  been  im- 
peached, had  exercised  the  option  given  by 
section  1,  sub-section  2  (b)  of  the  Act,  and 
was  thereby  estopped  from  taking  any  farther 
proceedings  in  the  original  action.  Isaacs€}n  v. 
New  Grand  (Clapham  Junction),  Lim.  (72  L.  J. 
K.B.  227 ;  [1903]  1  K.B.  689),  discussed.  Neale 
V.  Electric  and  Ordnance  Accessories  Co.^ 
76  L.  J.  K.B.  974 ;  [1906]  2  K.B.  668 ;  96  li.  T. 
692 ;  22  T.  L.  R.  732— C.  A. 

Landlord   and   Tenant— Lease— Xortgm^   by 
Demise  before  Conyeyancing  Act,  ISBl^Vader- 
lease  by  Xortgagor— Foreolosore— Aooeptaaee  of 
Bent   by  Xortgagee— Sub-lease   by  Licence  of 
Xortgagee— Sale  Vf  Mortgagee  snijeet  to  ITader- 
lease— Biffhts  of  Purchaser  as  against  Vnder- 
lessee  and  Snb-lessee— Bepresentation  1^  Mort- 
gagee.]— The  lessee  of  certain  premises  under 
a  lease  for  sixty  years  mortgaged  the  premises 
by  demise  to  N.  on  March  9, 1881.    By  under- 
lease of  March  24,  1892,  the  mortgagor  pur- 
ported to  demise  the  premises  to  the  defendant 
company  for  twenty-one   years  subject    to  a 
power  of  re-entry  if  the  defendant  company 
should  be  wound  up.    On  March  21,  1895,  N. 
foreclosed,  and  from  that  date  the  defendant 
company  paid  their  rent  to  him,  and  his  ex- 
ecutors after  his  death.    N.  died  in  1899,  and 
on  October  13, 1899,  his  executors  gave  to  the 
defendant  company  licence  in  writing  to  demise 
to  S.  the  premises  comprised  in  the  under-lease 
for  the  residue  of  the  term  of  twenty-one  years, 
less  the  last  ten  days,  and  in  this  licence  the 
executors  described    themselves  as  being  the 
persons  in  whom  the  reversion  expectant  on 
the  determination  of  the  tmder-lease  was  vested. 
On  November  27, 1899,  the  defendant  company 
sub-let  the  premises  to  S.    On  August  9, 1900, 
N.*s  executors  assigned   the  premises  to  the 
plaintiff  for  the  residue  of  the  term,  subject 
to  but  with   the  benefit  of   the  under-lease. 
After  that  the  defendant  company  paid  their 
rent  to  the  plaintiff.    On  October  1, 1901,  the 
plaintiff  gave  the  defendant  company  notice 
to  do  certain  repairs  in  accordance  with  the 
covenants  of  the  tmder-lease.    On  October  8, 
1902,  an  order  was  made  for  the  winding-up  of 
the  defendant  company.    The  plaintiff  brought 
the  action  to  recover  possession  of  the  pro- 
perty.   His  contention  was  that  the  under-lease 
was  not   binding  upon  him,  it   having  been 
granted  by  a  mortgagor  without  the  concur- 
rence   of   the   mor^y^a^ee   under   a   mortgage 
created   before    the    Conveyancing  Act,  1881, 
and  that  the  defendant  company  were  merely 
tenants  from  year  to  year  to  N.  and  himself  of 
the  premises  comprised  in  the  under-lease  upon 
the  terms  thereof  so  far  as  they  were  not  in- 
consistent with  such  a  tenancy,  and  he  could 
determine  the  tenancy  on  account  of  the  wind- 
ing-up order : — Held,  that  N.'s  executors  had  by 
their  assertion  that  the  reversion  expectant  on 
the  determination  of  the  under-lease  was  vested 
in  them  caused  both  the  defendant  company 
and  S.  to  believe  in  that  state  of  things,  and 
to    act    on    that    belief   so  as  to  alter   their 
previous  positions,  and  the  plaintiff,  their  suc- 
cessor, was  estopped  as  against  both  the  defen- 
dant company  and  S.  from  denying  that  he  was 
the  reversioner;  and  none  the  less  so  because 
the  assertion  was  made  by  persons  who,  as 
mortgagees,  were  at  the  time  entitled  to  pay 
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that  the  under-lease  was  not  binding  on  them. 
Hcld^  also,  that  it  was  a  proper  case  for  relief 
against  forfeiture  under  section  14  of  the  Con- 
veyancing Act,  1881.  Keith  v.  Oanciay  73  L.  J. 
Ch.  411;  [1904]  1  Ch.  774;  90  L.  T.  896;  62 
W.  R.  630;  20  T.  L.  R.  330— C.A. 

Frandident  Bale  of  Goods  by  Servant— Title  of 
Purchaser — Conduct  of  Master  Enabling  Fraud — 
General  Authority  to  Servant  to  Deal  with  Goods.] 
— A  timber  merchant  gave  a  written  authority 
to  a  dock  company  to  accept  all  transfer  or 
delivery  orders  of  timber  stored  in  his  name 
in  the  dock  signed  by  a  clerk  in  his  employ. 
The  clerk  in  fraud  of  his  employer  used  the 
authority  to  transfer  timber  belonging  to  the 
employer  into  an  assumed  name,  imder  which 
he  sold  it  to  purchasers,  who  purchased  it  in 
good  faith  and  without  suspicion  of  fraud,  and 
duly  paid  the  clerk  for  it,  and  received  delivery 
of  it  from  the  dock  company  under  delivery 
orders  given  to  them  by  the  clerk  in  his  assumed 
name.  In  an  action  by  the  merchant  to  recover 
the  timber  or  its  value  from  the  purchasers, — 
Held  (Stibuno,  L.J.,  dissentiente),  that,  as  the 
merchant  had  by  his  conduct  enabled  the  clerk 
to  hold  himself  out  as  the  owner  of  the  timber 
and  thereby  to  commit  the  fraud,  he  was 
estopped  from  denying  the  title  of  the  pur- 
chasers to  the  timber  by  reason  of  the  principle 
of  law  that  whenever  one  of  two  innocent  per- 
sons must  suffer  by  the  act  of  a  third  person, 
he  who  has  enabled  the  third  person  to  occasion 
the  loss  must  sustain  it.  Farquharson  v.  King^ 
70  L.  J.  K.B.  985 ;  [1901]  2  K.B.  697 ;  86  L.  T. 
264 ;  49  W.  R.  673— O.A. 

By  Vauqhan  Williams,  L.J. — One  of  two 
innocent  persons  ought  not  to  be  said  to  have 
enabled  a  third  person  to  occasion  a  loss,  unless 
the  act  he  has  done,  which  is  said  to  have 
enabled  the  third  person  to  occasion  the  loss, 
is  an  act  which  was  intended  to  be  acted  upon. 
16. 

Bill  of  Sale— VaUdity.]— A  biU  of  sale  given 
by  the  defendant  to  the  plaintiffs  was  held 
invalid  because  the  consideration  was  not 
"truly  set  forth"  as  required  by  section  8  of 
the  Bills  of  Sale  Act,  1882.  Both  the  plaintiffs 
and  the  defendant  had  held  out  the  bill  to  be 
valid  against  creditors  of  the  defendant: — 
Ueld^  that  as  between  the  plaintiffs  and  the 
defendant  the  bill  was  valid;  the  defendant 
having  elected  to  obtain  an  advantage  by 
asserting  the  bill  to  be  valid  could  not,  to  gain 
a  further  advantage,  be  heard  to  say  that  it 
was  invalid,  even,  sembUy  assuming  that  its  in- 
validity was  known  to  both  the  parties.  Camitti 
V.  Maker,  94  L.  T.  168 ;  22  T.  L.  R.  121— 
Kekewich,  J. 

WiU— Purported  Bispoiition  of  Bealty— In- 
capacity to  Bispose — Adverse  Possession.]— By 
her  will  a  married  woman  gave  certain  real  pro- 
perty (of  which  she  was  competent  to  dispose) 
to  her  husband  for  life,  with  remainder  over. 
By  a  codicil  she  purported  to  devise  in  the 
same  way  certain  other  property  (to  which  she 
had  a  good  title  but  which  she  was  not  com- 
petent to  devise).  Her  husband  entered  on 
both  properties  and  remained  in  possession 
for  more  than  twenty  years : — Held,  that  those 
claiming  under  the  husband  were  not  estopped 
from  denying  the  testatrix*s  power  to  dispose 


of  the  second  property,  and  had  a  good  title  by 
adverse  possession  against  her  heir  and  those 
claiming  in  remainder  under  the  codicil. 
Anderson,  In  re ;  Peglen  v.  Qillatt,  74  L.  J.  Ch. 
433 ;  [1905]  2  Ch.  70 ;  92  L.  T.  725 ;  63  W.  R. 
610— Buckley,  J. 

The  principle  of  Board  v.  Board  (43  L.  J. 
Q.B.  4 ;  L.  R.  9  Q.B.  48)  does  not  apply  to  the 
case  of  a  person  who  nas  a  good  title  to  pro- 
perty but  IS  not  competent  to  dispose  of  it. 
Pabie  V.  Jones  (43  L.  J.  Ch.  787 ;  L.  R.  18  Eq. 
320)  applied.    16. 

6.  Otheb  Mattebs. 

Conduct,  by.] — See  Bimmer  v.  Webster,  71 
L.  J.  Ch.  661 ;  post,  Mortgage  ;  Principal  and 
Agent. 

Customer  of  Bank— Negligence  of— Payment 
of  Forged  Cheque.]— /See  Banker. 

Fraud— Cause  of.]— Se«  Sale  of  Goods. 

Promissory  Kote— Hot  for  Negotiation- Pos- 
session in  Payee  after  Payment  by  Maker.]— 
See  Bill  op  Exchange. 

Signature  of  in  Blank.]— iSee  Bill  of 

Exchange. 

Eent— By  Payment  of.]— See  Sergeant  v.  Nash, 
72  L.  J.  K.B.  304 ;  post,  Landlord  and  Tenant. 

Bepresentations  by  —  Fraudulent  Agent  — 
Deliyery  Order.]— S«c  Trover. 

Shares  —  Certifloated  Transfer  —  Secretary — 
General  Manager.]— 5ee  Company. 

Tenancy,  by.]— 5€«  Landlord  and  Tenant. 
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1.  Statutes. 

Colonial  Statutes.]— 7  Edw.  7  o.  16  is  the 
Evidence  (Colonial  Statutes)  Act,  1907. 

Priie  Proceedings.]— 7  Edw.  1  o,  25  is  the 
Commissioners  for  Oaths  {Prize  Proceedifigs) 
Act,  1907. 
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2.  Presumptions. 


woman  lived  together  as  man  and  wife  and  had 
five  children.  There  was  evidence  that  they 
had  been  treated  as  man  and  wife  bv  friends 
and  neighbours,  and  that  their  children  had 
been  recognised  by  the  head  of  the  father's 
family.  In  1866  the  woman  left  the  man,  who 
in  1874,  while  she  was  still  alive,  married 
another  woman.  In  1904  the  question  of  the 
legitimacy  of  the  children  was  raised : — Heldf 
that  the  presumption  in  favour  of  a  marriage 
having  taken  place  had  been  established. 
Thompsonf  In  re;  Langham  v.  Thompson^  91 
L.  T.  680— Kekewich,  J. 

Death.] — The  Court  will  presume  the  death 
of  a  person  after  seven  years,  although  there 
be  strong  evidence  to  shew  that  the  person  has 
reason  to  keep  his  identity  concealed.  Wills  v. 
Palmer,  63  W.  R.  169 -Kekewich,  J. 

Death  without   Ifiue— Proof.]— Though 

death  will  in  a  proper  case  be  presumed,  there 
is  no  presumption  that  the  person  died  without 
issue.  That  is  a  matter  to  be  proved,  and  there 
must  be  such  evidence  as  would  justify  a  jury 
in  finding  as  a  fact  that  there  was  no  issue. 
Jackson f  In  re ;  Jackson  v.  Ward,  76  L.  J.  Ch. 
563  ;  [1907]  2  Ch.  854— Kekewich,  J. 

•  Disappearanoe  in  Lifetime  of  Testator  of 

Legatee  entitled  to  Share  on  Bnrviying  Testator 
— Onni  Probandi.] — Where  the  presumption  of 
law  that  a  person  who  has  not  been  heard  of 
for  seven  years  is  dead  applies,  the  burden  of 
proving  that  he  was  alive  at  a  particular  time 
within  that  period,  so  as  to  be  entitled  as  lega- 
tee to  a  share  of  a  testator's  estate  on  surviving 
that  testator,  lies  upon  those  claiming  tmder 
him,  and  must  be  discharged  by  distinct  and 
afitonative  evidence.  WaXkery  In  re  (41  L.  J. 
Ch.  219 ;  L.  R.  7  Ch.  120),  applied.  Benjamin, 
In  re ;  Neville  v.  Benjamin,  71  L.  J.  Ch.  319 ; 
[1902]  1  Ch.  723 ;  86  L.  T.  387— Joyce,  J.  And 
see  Will  (Pbobate). 

Seren  Tears — Onus  Proband!- Ho  Pre- 
sumption of  Oontinnanoe  of  Life.] — There  is  no 
presumption  at  law  in  favour  of  the  existence 
of  life,  and  when  a  person  has  not  been  heard 
of  for  seven  years  the  burden  of  proving  that  he 
was  alive  at  a  particular  date  after  that  at 
which  he  was  last  heard  of  rests  upon  those 
who  claim  through  him.  PhenS's  Trusts,  In  re 
(89  L.  J.  Ch.  816 ;  L.  R.  6  Ch.  139)  followed. 
Aldersey,  In  re ;  Qibson  v.  Hall,  74  L.  J.  Ch. 
548;  [1905]  2  Ch.  181;  92  L.  T.  826— Keke- 
wich,  J. 

The  title  to  the  income  and  capital  of  a  share 
of  residuary  estate  passing  tmder  a  will  de- 
pended upon  the  exact  date  of  A's  death,  and 
as  to  part,  which  came  by  way  of  accruer, 
whether  he  survived  March  16,  1896.  A  was 
last  heard  of  on  March  31,  1896,  and  was  pre- 
sumed to  have  been  dead  on  March  31,  1902. 
Neither  of  the  different  claimants  was  able  to 
prove  that  A  was  alive  at  any  particular  dato 
after  March  31, 1896  .—Held,  that  the  property 
in  question  was  distributable  on  the  footing 
that  A  must  be  taken  to  have  died  before 
March  16,  1896,  because  he  was  not  proved  to 
have  been  then  alive.    lb. 


Woman  Past  C)iild-bMurin|^  —  Widour  Aged, 
Fifty-six  Tears  and  Three  Months.]— The  Court 
treated  as  past  child-bearing  a  widow  aged 
fifty^six  years  and  three  months  who  had  been 
married  for  twenty-four  years  and  had  irnmedi* 
ately  after  the  marriage  had  one  child.  Whit^, 
Tn  re;  White  v.  Edynond,  70  L.  J.  Ch.  300; 
[1901J  1  Ch.  670;  84  L.  T.  199;  49  W.  R.  429 
— Buckley,  J. 

The  cases  of  presumption  against  child- 
bearing  in  the  case  of  a  spinster  are  equally 
applicable  to  the  case  of  a  widow  who  has  had 
a  child.    16. 

Croxton  v.  May  (9  Ch.  D.  388)  and  Hockimj, 
In  re ;  Michell  v.  Loe  (67  L.  J.  Ch.  662  ;  [1898 
2  Ch.  567),  distinguished.    16. 

<^(hnnia  presnmnntnr  oontra  spoUatoran '*— 
Application.] — The  plaintiff,  who  had  purchased 
a  particular  make  of  bicycle  from  the  defen- 
dants, was  injured  by  the  top  of  the  steering- 
post  breaking,  and  claimed  damages  for  breach 
of  warranty  of  fitness.  After  the  accident  the 
plaintiff  had  the  broken  part  of  the  bicycle 
examined  by  experts,  and  then  sent  it  to  the 
defendants  **  for  inspection."  The  defendants 
replaced  the  broken  parts  and  threw  the  broken 
pieces  away,  which  accordingly  were  not  pro- 
duced at  the  trial: — Held  (Pallbs,  C.B.,  dis- 
sentiente),  that  the  loss  and  non-production  of 
the  broken  pieces  by  the  defendants  did  not 
under  the  circumstances  (as  the  plaintiff's  ex- 
perts had  seen  the  pieces)  make  the  defendants 
spoliatores  against  whom  omnia  presumenda,  or 
shift  upon  them  the  burden  of  proof.  Willicun- 
son  V.  Rover  Cycle  Co,,  [1901]  2  Ir.  R.  615— C.A. 

Legal  Obligation— Immemorial  Borden- Dnty 
of  Person  MaSdng  Insufficient  ToUs  on  Canal  to 
Keep  Locks  in  Bepair.] — There  is  no  presumption 
in  favour  of  the  legal  obligation  of  an  imme- 
morial burden.  Consequently,  a  person  who 
imder  patent  or  statute  has  succeeded  to  the 
ownership  of  locks  or  other  mechanical  appli- 
ances for  facilitating  navigation,  with  the  right 
to  charge  for  their  use  a  reasonable  toll,  is  not 
boimd  to  work  or  keep  them  in  repair  to  his 
own  detriment  if  the  tolls  are  not  sufficient  to 
defray  the  cost  of  maintenance  and  repairs, 
and  is  justified  in  closing  them  altogether. 
Simpson  v.  Att.-Gen.,  74  L.  J.  Ch.  1;  [1904] 
A.C.  476;  91  L.  T.  610;  3  L.  G.  R.  190;  69 
J.  P.  86 ;  20  T.  L.  R.  761— H.L.  (E.) 


3.   DOCUMENTABY  EVIDENCE. 

(a)  Public  Documents. 

Ancient  Bimreys  and  Beports—  Haps  and  Plan 

—Admissibility.] — Ancient  documents  such  as 
surve3rs,  estimates,  and  petitions  of  a  private 
character,  produced  from  the  Record  Office, 
which  do  not  affect  the  King's  property  or 
revenues,  are  not  public  documents  wnich  are 
admissible  as  such  according  to  the  ruling 
of  LoBD  Blackbubn  in  Sturla  v.  Frecda  (50 
L.  J.  Ch.  86,  96;  6  App.  Cas.  623,  643),  or  as 
evidence  of  reputation.  Mercer  v.  Denne,  74 
L.  J.  Ch.  723 ;  [1906]  2  Ch.  638;  93  L.  T.  412 ; 
64  W.  R.  303;  70  J.  P.  66;  3  L.  G.  R.  1293; 
21  T.  L.  R.  760— C.A. 

Depositions  of  Dooeasod  Persons.]- Depositions 
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of  deceased  witnesses  in  support  of  proceedings 
by  the  Crown  in  the  pnhlio  interest  are  not 
admissihle  against  strangers  if  it  is  not  shewn 
that  the  deponents  were  persons  to  whom  such 
knowledge  of  the  suhject-matter  ought  to  be 
imputed  as  to  make  their  statements  evidence 
of  reputation.    16. 

Snnrey  under  Aet  of  Parliament.] — A  sur- 
veyor's report  made  tmder  the  Act  for  the 
Better  Management  of  the  Land  Bevenue  of 
the  Crown  (84  Geo.  8,  c.  75),  s.  8,  is  a  public 
document,  and  if  produced  from  the  proper 
custody  is  admissible  as  evidence.  Evans  v. 
Merthyr  Tydfil  Urban  Council,  68  L.  J.  Ch.  176 ; 
[1899]  1  Ch.  241 ;  79  L.  T.  528— O.A. 

Oenras  Betnms.]— The  Census  (Ireland)  Act, 
1880,  containing  no  provision  similar  to  section 
11  of  the  Census  (Ireland)  Act,  1890  (which 
provides  that  a  certificate  purporting  to  be 
signed  by  the  Begistrar-General  shall  be 
admitted  in  any  Court  of  law  as  evidence  of 
the  population  at  the  last  census  of  any  place 
in  Ireland  to  which  it  refers),  the  plaintiffs  in 
an  action,  to  prove  the  population  of  Bray,  in 
1880,  called  one  of  the  Census  Commissioners, 
who  produced  the  original  draft  general  report 
signed  by  the  Census  Commissioners  of  that 
year  and  a  print  (Blue  Book)  of  the  "  Abstract " 
laid  by  them  before  Parliament: — Heldj  that 
either  as  originals  or  as  examined  copies  of 
public  documents  within  Lord  Brougham's  Act 
(14  &  16  Vict.  c.  99,  s.  14)  these  were  properly 
admitted  as  evidence.  Vtiblin  Corporation  v. 
Bray  Totvnship  CoinmissionerSf  [1900]  2  Ir.  R. 
88— Q.B.  D. 

Crown  Grant— Treipass—Previoai  ITser  Ad- 
dneed  to  Interpret  Crown  Grant  —  Improper 
Bcjoetion  of  Evidence.] — ^Previous  user  of  lands 
which  are  the  subject  of  a  Crown  grant  is 
evidence,  where  the  language  of  the  grant  is 
not  unambiguous  in  itself,  of  the  extent  of  the 
grant,  though  not  evidence  of  possession 
adverse  to  the  Crown  or  of  a  lost  grant ;  and 
where  such  evidence  has  been  rejected  a  new 
trial  will  be  ordered.  Van  Diemen*8  Land  Co. 
v.  Marine  Board  of  Table  Cape,  76  L.  J.  P.C.  28 ; 
[1906]  A.C.  92;  93  L.  T.  709;  54  W.  R.  498; 
22  T.  L.  R.  114— P.C. 

The  lease  of  part  of  a  jetty  which  was  leased 
and  extended  over  the  foreshore  held  to  be 
evidence  of  seisin  in  the  locus  in  auo,  and  not 
merely  evidence  of  an  easement,    lb, 

Contomporaneons  Exposition.]  —  Contempora- 
neous exposition  is  not  confined  to  user  under 
the  instrument;  all  circumstances  which  can 
tend  to  shew  the  intentions  of  the  parties  may 
be  relevant.  lb.  And  see  Assheton-Smith  v. 
Owen,  76  L.  J.  Ch.  808;  post,  Shifpimg. 

Date  of  Birth— Copy  of  Entry  in  the  Begistor.] 
— A  certified  copy  of  an  entry  in  the  reg^ister 
of  births,  pursuant  to  section  38  of  the  Births 
and  Deaths  Registration  Act,  1886,  is  evidence 
of  all  the  contents  of  the  entry,  including  the 
date  of  birth.  Goodrich,  In  re;  Payne  v. 
Bennett,  78  L.  J.  P.  83 ;  [1904]  P.  188 ;  90  L.  T. 
170;  20  T.  L.  R.  208— Jeune,  P. 

Xarriage,  of.]— «See  Husband  and  Wife. 


Indian  Xarriaffe — Snffioienoy.]— The  produc- 
tion from  the  India  Office  of  a  certified  copy  of 
a  certificate  of  a  marriage  solemnised  in  India, 
sent  over  to  this  country  pursuant  to  the  pro- 
visions of  the  Indian  Christian  Marriage  Act, 
1872,  ss.  80  and  81,  is  sufficient  evidence  of  the 
solemnisation  of  the  marriage  of  which  it  pur- 
ports to  be  a  record.  Westmaoott  v.  Westma^ 
cott,  68  L.  J.  P.  68 ;  [1899]  P.  188 ;  80  L.  T. 
682— Gorell  Barnes,  J. 


(b)  Other  Documents. 

Entries  in  Vote-book  of  Deoeaied  Surveyor— 
Profesiional  Duty — Admissibility.]— A  surveyor 
had  been  employed  in  1864  by  a  local  board 
to  survey  ground  comprising  the  property  in 
question  for  the  purpose  of  a  drainage  scheme. 
He  had  at  the  time  made  in  his  note-book,  for 
the  purpose  of  his  report,  entries  of  certain 
levels  and  other  figures,  and  these  entries  were 
afterwards  used  by  him  in  making  his  report. 
He  was  now  dead: — Held,  that  the  entries 
were  admissible  in  evidence  to  shew  the  line 
to  which  the  bi-monthly  spring  tides  flowed 
at  the  date  of  the  conveyance.  Mellor  v. 
Walmesley,  74  L.  J.  Ch.  475 ;  [1905]  2  Ch.  164 ; 
98  L.  T.  574 ;  53  W.  R.  581— C.  A. 

Begister— Admissibility  of  Printed  Copy.]  - 

Section  27  of  the  Pharmacy  Act  (Ireland),  1875, 
provides  that  the  registrar  shall  every  year 
cause  to  be  printed,  published,  and  sold  correct 
copies  of  the  registers,  and  that  "  printed  copies 
of  such  registers  for  the  time  being  in  force, 
purporting  to  be  so  printed  and  published  as 
aforesaid,  or  any  extract  therefrom,  or  from 
the  original  registers,  certified  under  the  hand 
of  the  said  registrar,  and  coimtersigned  by  the 
president  or  two  members  of  the  said  council, 
shall  be  evidence  in  all  Courts  and  in  all  proceed- 
ings *'  of  the  matters  specified  in  the  section : — 
Held,  that  the  condition  as  to  certifying  hj  the 
registrar  and  countersigning  by  the  president 
or  two  members  of  the  council,  refers  only  to 
the  case  where  an  extract  is  intended  to  bo 
made  evidence,  and  that  a  printed  copy  of  the 
register,  purporting  to  be  printed  and  published 
in  accordance  with  the  section,  is  admissible 
in  evidence  though  not  so  certified  and  counter- 
signed. Barrett  Y.  Henry,  [1904]  2  Ir.  R.  693— 
K.B.  D. 

Plans  and  Beports — Hot  Permanent  Beeords 
— War  Offloe.] — Confidential  plans  or  reports 
made  to  the  War  Office  are  not  admissible  as 
evidence  of  reputation  if  they  were  not  in- 
tended as  permanent  records  affecting  the 
Property  or  revenue  of  the  Crown  or  any  grant 
y  the  Crown.  Mercer  v.  Denne,  74  L.  J.  Ch. 
723;  [1905]  2  Ch.  538;  93  L.  T.  412;  54  W.  R. 
308;  70  J.  P.  65;  3  L.  G.  R.  1298;  21  T.  L.  R. 
760— O.A. 

Fact!  not  within  tLivinff  Memory— Export's 
Beporti— AdmiisibiHty.] — Where  an  engineer*s 
reports  are  within  the  conmion  knowledge  of 
engineers  and  accepted  by  them  as  accurate, 
they  constitute  evidence  which  the  Court  will 
accept  as  to  facts  not  within  living  memory. 
East  London  Railway  v.  Thames  {River)  Con- 
«en;ator»,  90  L.T.  847;  68J.P.302;  20T.L.R. 
878— Farwell,  J. 

ITnstampod     Agreement— Admistibility.]— An 
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agreement  in  writing  for  the  sale  of  its  under- 
taJcing  was  entered  into  between  a  oompany 
and  a  trustee  for  a  new  company,  bat  was  not 
stamped.  On  an  application  to  restrain  the 
agreement  being  carried  out,  the  Court  looked 
at  a  copy  of  the  document,  not  as  an  agreement, 
but  as  a  document  evidencing  the  terms  upon 
which  the  company  proposed  to  sell  if  not 
restrained  from  so  doing.  Mason  v.  Motor 
Traction  Co.,  74  L.  J.  Ch.  278 ;  [1905]  1  Ch.  419 ; 
92  L.  T.  234 ;  12  Manson,  31 ;  21  T.  L.  R.  238— 
Buckley,  J. 

TTnstamped  Doonmeiitf.] — The  practice  as  to 
the  admission  of  unstamped  documents  traced 
and  explained.  Coolgardie  Gold  Fields,  In  re ; 
Fleming,  ex  parte,  69  L.  J.  Ch.  216;  [1900]  1 
Ch.  476 ;  82  L.  T.  23 ;  48  W.  R.  461— Cozens- 
Hardy,  J. 

(c)  Parol  Evidence  to  Explain. 

Admiifibility.] — In  a  written  contract  verbally 
accepted  the  respondent  was  to  be  allowed  a 
commission  on  "  the  estimate  of  35,00OZ.*' ;  and 
a  further  conmiission  if  '*  the  total  cost  of  the 
works  "  was  reduced  below  30,000Z.  Extrinsic 
evidence  is  admissible  to  shew  that  the  estimate 
referred  to  was  for  the  execution  of  the  work 
exclusively  of  the  cost  of  the  land  purchased, 
and  the  amount  of  commission.  Bank  of  Neto 
Zealand  v.  Simpson,  69  L.  J.  P.C.  22;  [1900] 
A.C.  182 ;  82  L.  T.  102 ;  48  W.  R.  691— P.C. 

Contomporaneoos  Oral  Agreement  Contra- 

dieting  Written  Agreement— BiU  of  Exehange— 
Contemporaneene  Oral  Agreement  to  Benew.] — 
Evidence  of  a  contemporaneous  oral  a^eement 
to  renew  a  bill  of  exchange  is  inadmissible  in 
an  action  upon  the  bill.  New  London  Credit 
Syndicate  v.  NeaU,  67  L.  J.  Q.B.  825;  [1898] 
2  Q.B.  487 ;  79  L.  T.  323-C.A. 

Contraot  in  Writing— Verbal  Warranty 

—Written  Warranty.]- Where  a  written  con- 
tract exists,  parol  evidence  may  be  given  to 
prove  a  verbal  warranty  respecting  a  matter  on 
which  the  written  contract  is  wholly  silent. 
Such  evidence  is  not  admissible  so  far  as  to 
enlarge  the  scope  of  a  warranty  which  is  con- 
tained in  the  written  contract.  A  written  con- 
tract stated  :**...  We  hereby  offer  you  ninety 
thousand  pounds  for  the  entire  rights,  assets, 
and  liabilities  of  the  above  company,  including 
the  liabilities  attaching  to  existing  contracts  as 
at  this  date.  ..."  It  also  stated,  '*  We  agree 
to  take  over  the  liabilities  of  the  company  as 
under,*'  setting  out  certain  specific  items: — 
Held,  that  it  was  for  the  arbitrator  to  construe 
the  whole  of  the  contract  and  the  meaning  of 
the  word  '*  liabilities  "  in  the  earlier  part ;  that 
parol  evidence  was  not  admissible  to  shew  the 
meaning  attached  to  the  word  by  the  parties 
when  entering  into  the  contract ;  and  that  there 
was  no  necessity  for  limiting  the  word  **  lia- 
bilities*' in  the  first  part  to  the  particular 
liabilities  set  out  later.  Lloyd  (Eaward)  v. 
Sturgeon  Falls  Pulp  Co.,  85  L.  T.  162— D. 

Covenant  to  '^pay''  Bent  in  Advanee— 

Anteoedent  Parol  Agnment  to  0iye  Bill  at 
Three  Xonthi.] — A  covenant  in  a  lease  that  the 
lessee  will  **  pay  "  the  rent  in  advance  is  a  cove- 
nant that  he  will  pay  it  in  cash  in  advance; 


and  therefore  an  antecedent  parol  agreement 
that  he  will  give  bills  at  three  months  for  the 
rent  in  advanoe  is  inconsistent  with  the  cove- 
nant, and  evidence  of  the  agreement  is  accord- 
ingly inadmissible.  Henderson  v.  Arthur,  76 
L.  J.  K.B.  22 ;  [1907]  1  K.B.  10 ;  96  L.  T.  772 ; 
23  T.  L.  R.  60— C.A. 

Written  Agreement  of  Tenaney- Pnrd 

Warranty  ai  to  Oondition  of  Drains.]— Upon  the 
execution  of  a  lease  of  a  dwelling-house,  the 
landlord  verbally  warranted  that  the  drains 
were  in  good  condition.  The  lease  contained 
covenants  by  the  lessee  to  do  the  inside,  and 
by  the  lessor  to  do  the  outside  repairs,  but  ^las 
silent  as  to  the  then  condition  of  the  drains : — 
Held,  that  the  parol  warranty  was  collateral  to 
the  lease  and  admissible  in  evidence,  and  that 
the  tenant  was  entitled  to  maintain  an  action 
for  the  breach  of  it.  De  Lassalle  v.  QuUdford, 
70  L.  J.  K.B.  633 ;  [1901]  2  K.B.  215 ;  84  L.  T. 
649;  49  W.  R.  467— C.A. 

Coniideration.] — Where  one  consideration  u 
stated  in  a  deed,  any  other  consideration  that 
does  not  contradict  the  instrument  may  be 
proved.  Proof  of  a  larger  consideration  than 
that  stated  does  not  contradict  the  instrument. 
Frith  V.  FHth,  75  L.  J.  P.C.  60 ;  [1906]  A.C. 
264;  94  L.  T.  383 ;  64  W.  R.  618 ;  22  T.  L.  R. 
388— P.C. 

(d)  Production, 

Order  upon  Person  not  a  Party— Ex  parU 
Applioation.] — An  order  may  be  made  ex  parte 
against  a  person  not  a  party  to  the  action  to 
attend  before  an  examiner  for  the  purpose  of 
producing  doccunents.  Zumbeck  v.  Biggs,  82 
L.  T.  664 ;  48  W.  R.  607— Kekewich,  J. 

Solieitor's  Books— Entries  against  Interest 

— Mortgage.] — A  deceased  solicitor's  books  are 
evidence  if  he  charges  himself  therein  with 
receipts  on  his  client's  behalf,  as  being  entries 
against  his  interests,  whether  or  not  the  entries 
were  made  in  the  ordinary  course  of  his  busi- 
ness as  a  solicitor.  Wills  v.  Palmer,  53  W.  R. 
169— Kekewich,  J. 

Banker's  Books— Books  **  nsed  in  the  ordinary 
bnsiness  of  the  bank  "— Snooessors  of  Bank.}— 
The  Bankers'  Books  Evidence  Act,  1879,  applies 
to  books  which  are  in  the  custody  or  control  of 
the  successors  to  the  bank  by  whom  the  entries 
in  the  books  were  originallv  made.  A  book  is 
"used  in  the  ordinary  business  of  the  bank" 
within  the  meaning  of  section  9  of  the  Act, 
though  it  may  not  be  in  daily  use,  if  it  is  kept 
by  the  bank  so  that  they  may  have  it  in  case  it 
is  desired  to  refer  to  it.  Asylum  for  Idiots  v. 
Handysides,  22  T.  L.  R.  673— C.A. 

Inspeetion  of  Bankers*  Books— Aeeonnts  ef 

Persons  not  Pftrties  to  Aetion.]— The  Court  will 
not,  as  a  general  rule,  make  an  order  under 
section  7  of  the  Bankers'  Books  Evidence  Act, 
1879,  for  the  inspection  before  the  trial  by  one 
of  the  parties  to  an  action  of  the  banking 
account  of  third  persons  not  parties  to  or  con- 
cerned in  the  litigation.  Pollock  v.  Oarle,  66 
L.  J.  Ch.  788;  [1898]  1  Ch.  1 ;  77  L.  T.  415 ;  46 
W.  R.  66— C.A. 

Bank  Aeeoont  of  Person  not  Party  te 
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Action.] — An  application  for  inspection  of  the 
bank  account  of  a  person  not  a  party  to  the 
action  ought  not,  as  a  general  rule,  to  be  granted 
without  notice  to  such  person  and  to  his  Iwuikers, 
and  then  only  upon  an  affidavit  shewing,  to  the 
full  satisfaction  of  the  Court  or  Judge,  that 
there  are  good  grounds  for  believing  that  there 
are  entries  in  the  account  material  to  some 
issue  to  be  tried  in  the  action,  and  which  would 
be  evidence  at  the  trial  for  the  party  applying 
for  such  inspection.  UAmie  v.  Wilson,  [19071 
2  Ir.  R.  13a-K.B.  D.  »  l        j 

Snbjeet-matter  in  Dispute  to  Witneti  oat  of 
Jnrisdietion.] — The  Court  or  a  Judge  may, 
either  under  Order  XXXVn.  rule  6  or  under 
Order  L.  rule  8,  in  any  cause  or  matter,  where 
it  shall  appear  to  be  necessary  for  the  purposes 
of  justice,  order  that  the  property  which  is  the 
subject-matter  in  dispute  shall  be  sent  out  of 
the  jurisdiction  for  the  purpose  of  identification 
by  witnesses  who  are  to  be  examined  on  com- 
mission. Chaplin  v.  PuUick,  67  L.  J.  Q.B.  616 ; 
[1898]  2  Q.B.  160;  78  L.  T.  410;  46  W.  R. 
481— C.A. 

Privilege— Secondary  Evidence.]— Where  a 
party  to  an  action  has  had  an  opportunity  of 
inspecting  and  taking  copies  of  documents 
belonging  to  his  opponent  and  privileged  from 
production,  he  can,  notwithstanding  the  privi- 
lege, give  secondary  evidence  of  the  contents  of 
such  documents.  Lloyd  v.  Mostyn  (12  L.  J. 
Ex.  1;  10  M.  &  W.  478)  followed.  Calcraft  v. 
attest,  67  L.  J.  Q.B.  506;  [1898]  1  Q.B.  769; 
78  L.  T.  283;  46  W.  R.  420-C.A.  And  8ei 
Discovery,  col.  706. 


4.  W1TNE88B8. 

SnbpoBna,   Bervioe  of— Abnae  of  Process.]— 

Although  as  a  general  rule  a  writ  of  mhpcena 
may  be  served  at  any  stage  of  the  proceedings 
in  an  action,  yet  service  at  a  time  when,  to  the 
knowledge  of  the  parties,  the  action  cannot 
possibly  be  tried  during  the  current  sittings 
amounts  to  an  abuse  of  the  process  of  the  Court, 
and  ought  to  be  set  aside.  London  and  Olobe 
Ftnance  CorvoratUm  v.  Kaufman,  69  L.  J.  Ch. 
196 ;  48  W.  R.  468— North,  J. 

LiabiUty  of  Witness  to  Answer  Questions 
tending  to  shew  Adultery- Petition  to  Vary 
Settlements  in  Divorce.] — A  petition  to  vary  a 
settlement  under  section  6  of  the  Matrimonial 
Causes  Act,  1869  (22  dc  28  Vict.  c.  61),  is  not  a 
proceeding  instituted  in  consequence  of  adul- 
tery within  the  mecming  of  section  8  of 
the  Evidence  Further  Amendment  Act,  1869. 
Eva/M  V.  Evans  (No,  2),  78  L.  J.  P.  114 ;  [19041 
P.  378;  91  L.  T.  600;  20  T.  L.  R.  612— Gorell 
Barnes,  J. 

Trial  of  Issne  as  to  Legitimacy.]— A 

witness  called  upon  the  trial  of  an  issue  as  to 
legitimacy  directed  upon  such  a  petition  to 
vary  a  settlement  to  prove  his  or  her  adultery 
(being  a  matter  relevant  upon  the  trial  of  such 
an  issue)  is  not  protected  from  being  liable  to 
answer  questions  tending  to  shew  su3i  adultery 
either  by  statute  or  by  the  general  rule  of  law 
that  a  witness  is  not  bound  to  incriminate  him- 
self or  herself.    16. 

SemblCy  the   proviso    to   section    8   of   the 


Evidence  Further  Amendment  Act,  1869,  should 
be  read  as  follows :  "  No  witness  in  any  '  such  * 
proceeding";  and  the  proviso  accordingly  ap- 
plies only  to  proceedings  instituted  in  conse- 
quence of  adultery.    16. 

Expenses  of  Expert  Witnesses.]— Expenses  of 
expert  witnesses,  in  their  character  as  such, 
cannot  be  allowed  as  between  party  and  party 
on  a  rate  exceeding  that  fixed  by  the  scale 
relating  thereto.  Maconchy  v.  Bank  of  New 
Zealand,  [1900]  1  Ir.  R.  22— M.R. 

Prisonei^Habeas  Corpus.]— Where  a  plaintiff 
moved  ex  parte  for  an  order  on  the  governor  of 
a  prison  to  produce  a  prisoner  in  Coiurt  at  the 
trial,  but  the  time  of  hearing  was  uncertain, 
the  Court  made  the  order  in  the  form  given  in 
Seton  ^5th  ed.),  p.  89,  but  directed  that  the 
same  snould  not  be  drawn  up  until  the  case 
was  in  the  paper  for  trial.  Jenks  v.  Ditton,  76 
L.  T.  691 ;  18  Cox  C.C.  608— Stirling  J. 

CkMts  of  Witnesses.]— 5ee  Costs,  col.  680. 

Evidence  of  Accused  Persons.]— iSee  Criming l 
Law, 


6.  Commission. 

Fees  and  Expenses  of  Examiner — Witnesses 
Examined  on  Behalf  of  both  Parties— Liability  of 
Party  obtaining  Order.]— The  party  who  obtains 
an  order  for  the  examination  of  witnesses  before 
an  examiner,  which  gives  liberty  to  the  other 
parties  to  examine  witnesses,  may  properly  bo 
ordered  under  Order  XXXVII.  rule  60  to  pay  to 
the  examiner  all  his  fees  and  expenses  of  the 
examination,  including  those  on  account  of  the 
examination  of  witnesses  on  behalf  of  the  other 
party.    Linley  v.  Houlder,  88  L.  T.  829— C.A. 


6.  Affidavits. 

Information  and  Belief— Ho  Statement  of 
Sonrces  of — Irregularity — Costs.]  —  Afladavi  ts 
upon  information  and  belief  which  do  not  stato 
the  sources  from  which  the  information  or  belief 
is  derived  are  irregular,  and  ought  not  to  bo 
received  in  evidence  either  upon  an  interlocutory 
or  a  final  application ;  and  the  person  respon- 
sible for  such  an  affidavit  may  be  directed  to 
pay  the  costs  of  it  so  far  as  it  relates  to  matters 
of  mere  information  and  belief.  Young  Manu- 
facturing Co,,  In  re;  Young  v.  Young  Manu- 
factunng  Co.,  69  L.  J.  Ch.  868 ;  [1900]  2  Ch. 
763 ;  83  L.  T.  418 ;  49  W.  R.  116— C.A. 

Interlocutory  Application.]— On  an  in- 
terlocutory application  in  a  debenture-holder's 
action  for  the  appointment  of  a  receiver  and 
manager,  the  affidavit  of  a  solicitor  containing  a 
detailed  statement  of  an  interview  with  another 
person,  and  affirming  that  to  the  best  of  his  in- 
formation and  belief  the  whole  of  the  state- 
ments of  such  person  were  true,  was,  notwith- 
standing the  usual  practice  of  the  Chancery 
Division  to  admit  under  Order  XXXVIII.  rule 
8  statements  of  information  and  belief  on  inter- 
locutory applications,  held  not  admissible  in 
evidence  where  no  irremediable  injury  would  be 
caused  by  the  refusal  to  admit,  and  where  the 
person  who  made  the  statements  in  question 
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was  at  hand  and  could  be  subpoenaed.  Anthony ^ 
Birrellj  Pearce  d  Co.,  In  re ;  Doig  v.  Anthony , 
Birrell,  Pearce  d  Co.,  Lim,,  68  L.  J.  Ch.  444 ; 
[1899]  2  Ch.  60;  80  L.  T.  688— Kekewich,  J. 

Foreigii  Oonntry.]— An  affidavit  made  by  a 
person  resident  in  Germany  and  sworn  before  a 
notary  was  allowed  to  be  used,  the  notary's 
signature  having  been  attested  by  the  seal  of 
the  British  Consul,  though  it  was  not  stated 
that  he  was  by  German  law  qualified  to  ad- 
minister oaths.  London  Ashphalte  Co,,  In  re, 
23  T.  L.  R.  406— Swinfen  Eady,  J. 

Deporitioni.] — Depositions  which  have  been 
taken  in  a  suit  to  perpetuate  testimony  in- 
stituted by  a  predecessor  in  title  of  a  party  to 
an  action  are  not  admissible  as  evidence  of  ad- 
missions by  him,  unless  they  are  proved  to  have 
been  adopted  and  used  by  him.  It  is  not 
enough  that  when  produced  from  the  Record 
Office  they  are  found  to  have  been  tmsealed. 
Evans  v.  Merthyr  Tydfil  Urban  Council,  68  L.  J. 
Ch.  176;  [1899]  1  Ch.  241;  79  L.  T.  678— C.A. 

Banknipt'i  PuUio  Ezamination— Kotet.]— The 
notes  of  the  evidence  of  a  bankrupt  taken 
at  his  public  examination  are  not  evidence 
against  him  in  an  action  to  which  he  is  a  party 
in  a  I  representative  capacity.  New* 8  Trustee 
v.  Hunting,  66  L.  J.  Q.B.  664;  [1897]  2  Q.B. 
19-C.A. 

7.  Deceased  Person. 

Statements  by.] — ^Written  statements  by  a 
deceased  person  are  not  admissible  as  made  in 
the  course  of  duty  unless  it  is  shewn  that  it  was 
the  duty  of   the  deceased   person  to  do  the 

S articular  thing  and  to  record  the  fact  of  having 
one  it  contemporaneously.  Rowe  v.  Brenton 
(8  B.  &  C.  737)  and  Newcastle  (Duke)  v.  Broxtowe 
Hundred  (2  L.  J.  M.C.  47;  4  B.  &  Ad.  273) 
distinguished.  Mercer  v.  Deene,  74  L.  J.  Ch. 
71;  [1904]  2  Ch.  634;  91  L.  T.  613;  68  J.  P. 
479— FarweU,  J. 

Claim  to  Land— Compromiie  of  Proceed- 
ings for  Trespais— Act  of  Ownership— Landlord 
and  Tenant— Eyidence  by  Tenant  against  Seyer- 
fioner.] — In  an  action  to  restrain  trespass  upon 
land  and  for  a  declaration  of  title,  where  the 
plaintiff's  title  is  disputed  by  the  defendant,  an 
ancient  document  produced  from  the  plaintiff's 
custody,  and  purporting  to  be  signed  by  a 
deceased  person,  by  which  the  deceased  agreed 
to  pay  a  sum  in  consideration  of  the  plaintiff's 
predecessor  in  title  stopping  proceedings  against 
idm  for  trespass  upon  part  of  the  land  in 
question,  and  also  agreed  that  he  would  refrain 
&om  trespassing  upon  the  land  for  the  future,  is 
admissible  in  evidence  as  shewing  an  act  of 
ownership  by  the  plaintiff's  predecessor  in  title. 
Blandy-Jenkins  v.  Dunraven  (Earl),'  68  L.  J. 
Ch.  689 ;  [1899]  2  Ch.  121 ;  81  L.  T.  209— C.A. 

The  fact  that  the  deceased  was  a  tenant  of 
the  predecessor  in  title  of  the  defendant  who 
claimed  oonunonable  rights  over  the  land  in 
question  will  not  prevent  the  document  being 
admissible.  Papendick  v.  Bridgwater  (24  L.  J. 
Q.B.  289 ;  6  E.  &  B.  166)  distinguished.    lb. 

Entriei  of  Deoeaeed  Person -Aeooont-book 
Sntriei  of  Beeeipts  and  Bitbnnementt— Admis- 


liUlity.] — In  taking  accounts  between  a  mort- 
gagor and  a  deceased  mortgagee  of  a  barge,  an 
account-book  kept  by  the  latter  in  his  own 
handwriting  containing  entries  of  pajineDt« 
made  to  him  by  the  mortgagor  as  well  as  dis- 
bursements made  by  him  on  account  of  the 
barge  is  admissible  on  behalf  of  the  mortgagee's 
executors  in  evidence  as  containing  entries 
against  interest.  Taylor  v.  Witham  (3  Ch.  D. 
606)  followed.  The  Swiftsure,  82  L.  T.  389; 
9  Asp.  M.C.  66— Jeune,  P. 

Sntriei  after  Death  of  SoUoitor.]— The  admis- 
sibility in  evidence  of  a  solicitor's  books  after 
his  death  discussed.  Bradshaw  v.  Widdrington, 
71  L.  J.  Ch.  627;  [1902]  2  Ch.  430;  86  L.  T. 
726 ;  60  W.  R.  661— C.A. 


8.  Heabsay. 

Statement  by  Medieal  Kan  to  Patient — Adnis- 
iibility.] — Upon  the  trial  of  a  petition  by  a 
husband  for  dissolution  of  mamage,  the  wife 
made  coimter-charges  against  him  of  cruelty 
and  adultery.  Evidence  was  tendered  by  the 
wife  of  a  statement  made  to  her  by  a  doctor 
whom  she  consulted,  but  who  died  before  the 
trial,  as  to  the  natiure  of  her  illness : — Held, 
that  the  evidence  was  not  admissible.  Dawson 
V.  Dawson,  22  T.  L.  R.  62— Bargrave  Deane,  J. 

Deelaiatum  in  Disoharge  of  Profeegionel  Bnty.] 

— Levels  taken  by  a  deceased  surveyor  under 
contract  were  not  admitted  in  evidence.  MeUor 
V.  Walmesley,  [1904]  2  Ch.  626 ;  62  W.  R.  665— 
Swinfen  Eady,  J. 


9.  Reputation. 

Tithe  Map  and  Award— Depoeited  Plans  — 
Admissibility.]- A  tithe  map  and  award  pro- 
duced from  the  proper  custody  and  acted  upon, 
and  the  deposited  plans  of  a  proposed  railway, 
though  sul^equently  abandoned,  are  admissiUe 
as  evidence  of  reputation  on  a  question  whether 
there  was  or  was  not  a  public  road  across  two 
fields  appearing  on  such  documents.  A  tt,-Qen.  v. 
Antrobus,  74  L.  J.  Ch.  699;  [1905]  2  Ch.  188; 
92  L.  T.  790;  3  L.  G.  R.  1071 ;  21  T.  L.  R.  471 
— Farwell,  J. 

Cknmmon  Bights.] — Upon  the  trial  of  an  issue 
whether  a  piece  of  land  is  conmion  land  or 
subject  to  any  conmionable  rights  of  the  parish 
of  C.  or  the  parish  of  L.  evidence  of  refutation 
is  admissible — that  is,  of  persons  entitled  to 
rights  of  conmion  in  either  of  those  parishes. 
Evans  v.  Merthyr  Tydfil  Urban  Council,  68 
L.  J.  Ch.  176;  [1899]  1  Ch.  241 ;  79  L.  T.  678 
—C.A. 

Plans  and  Beports — Hot  Permanent  Beoordf 
— War  Offloe.] — Confidential  plans  or  reports 
made  to  the  War  Office  are  not  admissible  as 
evidence  of  reputation  if  they  were  not  in- 
tended as  permanent  records  affecting  the 
Property  or  revenue  of  the  Crown  or  any  grant 
y  the  Crown.  Mercer  v.  Denne,  74  L.  J.  Ch. 
71;  [1904]  2  Ch.  634;  91  L.  T.  613;  68  J.  P. 
479— Farwell,  J. 

Particular  Facts.]  —  Evidence  of  particular 
facts  cannot  be  admitted  as  evidence  of  repu- 
tation,   lb. 
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Old  BttiTftyi—lhity— B^pntatioii.]— Old  surveys 
cot  admitted  as  evidence  of  the  high-water  mark 
at  the  time  when  they  were  made,  either  as 
being  made  hy  a  deceased  person  in  the  course 
of  Ms  duty  or  as  matter  of  puhlio  reputation. 
Assheton^Smith  v.  Otoeiif  76  L.  J.  Oh.  181; 
[1906J  1  Ch.  179;  94  L.  T.  42;  10  Asp.  M.C. 
164;  22  T.  L.  K.  182— C.A. 


10.  Evidence  fob  Foreiqn  Coubt. 

'Row  to  be  Taken.]— The  Foreign  Tribunals 
Evidence  Act,  1866,  in  authorising  a  Court  to 
pronounce  an  order  for  the  examination  of 
witnesses  on  oath  at  the  request  of  a  foreign 
tribunal,  does  not  authorise  an  order  for  their 
examination  before  a  Court  but  only  before  an 
examiner.  B%ldt*8  PeUtUmf  In  re,  7  F.  899— 
Gt.  of  Sess. 


11.  FoBBiGN  Law. 

inil— Teitator  Domieiled  Abroad.]— Where  an 
expert  witness  giving  evidence  of  the  law  of 
Chile  was  described  merely  as  a  solicitor  and 
notary  public  practising  in  London,  "  who  was 
well  acquainted  with  the  law  of  the  South 
American  Republics,"  The  Coubt,  whilst  act- 
ing on  his  evidence,  expressed  a  doubt  whether 
evidence  of  foreign  law  from  a  witness  described 
as  above  was  sufficient.  Whitelegg,  In  the  goods 
of,  68  L.  J.  P.  97;  [1899]  P.  267;  81  L.  T.  234 
-— Jeune,  P. 

Statu  and  Bonndariee  of  Foreign  Tribes- 
Judicial  Knowledg[e  ~  Application  to  Foreign 
Office.] — Sound  policy  demands  that  in  dealing 
with  questions  involving  the  sovereignty  and 
extent  of  territory  of  a  foreign  State  the  Court 
should  act  in  unison  with  her  Majesty's  Go- 
vernment. Accordingly,  where,  in  the  course  of 
litigation,  a  dispute  has  arisen  concerning  the 
status  and  boundaries  of  a  foreign  State,  the 
Court  will,  by  enquiring  of  the  Foreign  Office, 
obtain  judicial  knowledge  not  only  of  such 
staiuSf  but  also  of  the  fact  whether  tne  district 
in  dispute  is  within  the  territory  of  that  State. 
Foster  v.  Globe  Venture  Syndicate,  69  L.  J.  Ch. 
875;  [1900]  1  Ch.  811;  82  L.  T.  253— 
Farwell,  J. 

Information  relating  to  the  boundaries  of  a 
foreign  State  should  be  acquired  by  such  a 
method,  rather  than  by  evidence  adduced  by 
the  litigants  which  might  lead  to  a  result  in- 
consistent with  the  practice  of  her  Majesty's 
Government.    lb. 


12.  Pbbpetuation  op  Testimony. 

Bight  of  Action— Examination  of  Witneises — 
Biioretion  of  Conrt  —  Title  in  Bemainder  to 
Estate  and  Peerage.]— The  Court  has  a  discre- 
tion as  to  making  an  order  for  the  examination 
of  witnesses  in  an  action  to  perpetuate  testimony 
under  Order  XXXVII.  rule  85;  and  in  exer- 
cising that  discretion  it  will  consider  the  cir- 
cumstances of  the  case,  and  the  foundation  of 
the  jurisdiction,  and  the  mode  in  which  it  was 
exercised  by  the  old  Courts  of  Chancery,  who 
only  entertained  bills  for  that  purpose  to  prevent 
failure  of  justice  in  cases  where  the  matter  in 


dispute  could  not  be  brought  to  immediate 
judicial  investigation.  West  v.  Sackville,  72 
L.  J.  Ch.  649;  [1908]  2  Ch.  378;  88  L.  T.  814; 
51  W.  R.  625— C.A. 

The  plaintiff  brought  an  action  for  the  pur- 
pose of  perpetuating  testimony  concerning  the 
alleged  facts  that  he  was  the  lawful  son  of  the 
defendant  S.,  and  was  entitled  to  an  estate  tail 
male  expectant  on  the  decease  of  S.  in  certain 
estates,  and  to  an  estate  in  the  dignity,  title,  or 
honour  of  Baron  S.  The  testimony  asked  for 
was  to  prove  an  alleged  marriage  between  the 
plaintiff's  mother  and  S.,  which  was  really  the 
only  matter  in  dispute  between  the  parties : — 
Held,  that,  inasmuch  as  the  sole  matter  in 
dispute,  the  legitimacy  of  the  plaintiff,  could 
be  effectually  determined  at  once  by  the  Divorce 
Court  under  the  Legitimacy  Declaration  Act, 
1858,  the  order  asked  for  by  the  plaintiff  ought 
not  to  be  made.    lb, 

Semble, — The  question  in  dispute  could  also 
be  determined  in  an  action  for  a  declaration  of 
title  under  the  Bules  of  the  Supreme  Court, 
1883,  Order  XXV.  rule  5.    lb. 

13.  Otheb  Mattebs. 

Admiision— Appeal  from  County  Couct.]—See 
County  Coubt. 

Adnltery— Vnconoborated  Oonfesiion  ot,]—See 
Husband  and  Wipe,  col.  924. 

Common— Bightf  ot.]—8ee  Common. 

Corroboration— Claim  against  Deceased's  Ef- 

tate.]— 5ce  Executob. 

Criminal  Prooeedingt,  in.]  — See  Cbiminal 
Law,  col.  648. 

Dentists'  Begister— Admissibility  of  Order 
Erasing  Name  from.]— /Se6  Pabtnebship. 

Depotitioni— Costs  ot.}—See  Costs,  col.  592. 

Examination  of  Witness  before  Trial— Costs.] 
— See  Costs. 

Fees— Beoorery  from  London  Agent  of  Soli- 
citor.]— See  SoiiiciTOB. 

Foreign  Country— Document  of  Becord  in-^ 
Sec<mdary  Evidence— Admis8ibilit7.]—iSee  Ven- 

DOB  AND  PUBGHASEB. 

Invention— Frior  User  ci.]—See  Patent. 
Judicial  Kotice.]— iSee  Negotiable  Instbu- 

MENT. 
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1.  General  Prikciples. 


**  Execution  "  —  Churniihee  —  Jnd^mMiU  £x- 
teniioii  Act.] — *'  Execution  "  in  section  4  of  the 
Judgments  Extension  Act,  1868,  is  not  restricted 
to  writs  of  execution,  but  extends  to  such  a 
remedy  as  a  garnishee  order.  Johnstone  v. 
Bucknall,  [1898]  2  Ir.  R.  499— Gibson,  J.  See 
ArrACHMENT  OF  Debts. 

Hightf  of  Jadgmant  Oioditor  «•  against 
Debentnre-holden.]  —  An  execution  creditor 
takes  subject  to  all  equities  of  the  debenture- 
holders  of  a  company.  Standard  Manufac- 
turing Co.,  In  re  (60  L.  J.  Ch.  292,  298 ;  [1891] 
1  Ch.  627,  641),  followed.  London  Pressed 
Hinge  Co.,  In  re;  Campbell  v.  Company, 
74  L.  J.  Ch.  321 ;  [1905]  1  Ch.  676 ;  92  L.  T. 
409;  53W.R.407;  12  Manson,  219 ;  21T.L.R. 
322— Buckley,  J. 


2.  Attachment. 

Corporation— Enforcing  Order  againit— Attach- 
ment of  Director— Service  of  Order.]— An  order 
on  a  corporation  for  an  affidavit  as  to  the  pur- 
chase of  shares  will  not  be  enforced,  under 
Order  XLII.  rule  31,  by  the  issue  of  a  writ  of 
attachment  against  its  director,  until  he  has 
been  personally  served  with  the  order  sought  to 
be  enforced.  McKcown  v.  Joint-Stock  Institute, 
68  L.  J.  Ch.  390;  [1899]  1  Ch.  671;  80  L.  T. 
641 ;  6  Manson,  338— North,  J.  See  Attach- 
ment OP  Person. 

Enforcing  Oamiihec  Order.]— Se6  Attach- 
ment OF  Debts. 

3.  Fi.  Fa. 

Property  in  the  Ooods.]  —  The  property  in 
goods  seized  under  a  fi.  fa.  remains  in  the  debtor 
till  sale,  but  subject  to  the  security  of  the 
execution  creditor.  Clarke,  In  re,  67  L.  Ch. 
234;  [1898]  1  Ch.  336;  78  L.  T.  275 ;  46  W.  R. 
337— C.A. 

Honey  or  Bank  Kotet  Belonging  to  Judgment 
Debtor— Bight  to  Seine— Death  of  Jodgment 
Debtor.]— The  right  of  a  sheriff  under  section 
12  of  the  Judgments  Act,  1838,  to  seize  by  virtue 
of  a  writ  of  ft.  fa.  money  or  bank  notes  belong- 
ing to  an  execution  debtor  can  only  be  exercised 
during  the  lifetime  of  the  debtor.  Johnson  v. 
Pickenng,  77  L.  J.  K.B.  13 ;  [1908]  1  K.B.  1 ; 
24  T.  L.  R.  1— O.A.  Reversing,  97  L.  T.  616 ; 
14  Manson,  191— Lawrance,  J. 

A  sheriff,  under  a  writ  of  fi.  fa.,  seized  the 
goods  in  the  house  of  the  execution  debtor. 
On  the  day  after  the  seizure  the  debtor  received 
a  sum  of  money  in  bank  notes  and  placed  it  in 
a  drawer  in  the  house.  The  debtor  soon  after- 
wards died,  and  his  widow,  finding  the  money, 
took  it  to  her  solicitors.  Subsequently  the 
sheriff,  having  sold  the  goods  in  the  house, 
but  having  never  had  any  knowledge  of  the 
existence  of  the  sum  of  money,  went  out  of 
possession.  Two  days  later  an  order  was  made 
under  section  125  of  the  Bankruptcy  Act,  1883, 
for  the  administration  of  the  debtor's  estate. 
On  an  interpleader  issue  to  determine  whether 
the  sum  of  money,  which  remained  in    the 


hands  of  the  solicitors  to  abide  the  order  of  the 
Court,  was  the  property  of  the  execution 
creditor  or  the  trustee  under  the  administration 
order,— ifcW,  that,  as  the  sheriff  did  not  seize 
the  money  in  the  lifetime  of  the  debtor,  the 
money  was  the  property  of  the  trustee  as 
against  the  execution  creditor.    Id. 


4.  Elegit. 

Interest  of  Tenant  by  Elegit— Term— Mort- 
gage by  8ab-demife.]— The  tenant  by  elegit 
takes  the  whole  interest  of  his  judgment  debtor 
in  a  term  of  years  in  land.  The  right  of  the 
judgment  debtor  to  restitution  after  satisfaction 
of  the  judgment  debt  is  in  the  nature  of  an 
executory  interest.  Johns  v.  Pink,  69  L.  J.  Ch. 
98;  [1900]  1  Ch.  296;  81  L.  T.  712;  48  W.  R. 
247— Stirling,  J. 

Although  the  execution  creditor  takes  the 
whole  interest  in  a  term  of  years  extended,  he 
is  not  so  far  an  assignee  of  the  judgment 
debtor  as  to  be  liable  for  rent  and  covenants 
upon  the  principles  of  Moule  v.  Qarreti  (41 
L.  J.  Ex.  62 ;  L.  R.  7  Ex.  101).    16. 

The  judgment  debtor,  being  entitled  to  terms 
of  years  in  eight  houses,  mortgaged  the  same 
by  sub-demise  to  the  plaintiffs,  and  covenanted 
to  pay  the  rent  ana  observe  the  covenants. 
The  judgment  creditor,  who  was  seized  of  the 
freehold  reversion,  sued  the  judgment  debtor 
for  arrears  of  rent  and  issued  a  writ  of  eiegit. 
The  jury  found  that  the  judgment  debtor  was 
possessed,  as  of  ner  own  lands  and  tenements, 
of  the  houses,  which  the  jurors  found  to  be  of 
the  annual  value  of  2001:  — Held,  that  the 
interest  extended  was  the  interest  of  the  judg- 
ment debtor  as  mortgagor  in  possession,  and 
was  put  an  end  to  or  suspended  by  the  appoint- 
ment by  the  plaintiffs  of  a  receiver.    lb, 

.  COieriir— Duty  of— Betnin  of  Writ  to  Court- 
Filing.] — Observations  on  the  duty  of  sheriffs 
to  return  to  the  Court  and  file  of  record  writs 
of  elegit,    lb. 


5.  Sequsstbation. 

Order  for  Payment  of  Ooite— **  Order  requiring 
any  penonto  do  an  aet  "—Indorsement  of  Oxd«r— 
Fenonal  Service.]- An  order  to  pay  costs  is  not 
"  an  order  re<juiring  any  person  to  do  an  act " 
within  meamng  of  Order  XU.  rule  6.  A 
sequestration  for  disobedience  to  such  an  order 
is  governed  by  rule  7  and  not  by  rule  6  of  Order 
XLIII.,  and  may  issue  by  leave  of  the  Court  or 
a  Judge,  although  the  order  to  pa^  costs  is  not 
proved  to  have  been,  and  has  not  in  fact  been, 
personally  served  or  indorsed  with  the  memo- 
randum prescribed  by  Order  XLI.  rule  5. 
Deakin,  In  re;  Cathcart,  ex  parte,  69  L.  J. 
Q.  B.  797 ;  [1900]  2  Q.B.  478 ;  88  L.  T.  3^— C.A. 

Balanoe  in  Bank— Payment  oat  after  Votiee 
of  Writ.^— On  failure  of  H.  E.  P.  to  pa^  into 
Court,  m  accordance  with  an  order  in  an 
administration  action,  the  sum  of  136i.,  a  writ 
of  sequestration  was  issued  against  his  estate, 
On  the  same  day  as  the  writ  was  issued  the 
sequestrators  gave  notice  thereof  to  the  manager 
of  the  C.  branch  of  the  L.  and  C.  Banking  Corn- 
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pany,  where  H.  E.  P.  had  an  acooxmt,  the 
balance  to  his  credit  at  that  time  heing  204Z. 
The  manager  having  refused  to  pay  over  to  the 
sequestrators  the  hidance  to  the  credit  of  H.  E.  P. 
without  an  order  of  Court,  a  summons  was  at 
once  taken  out  with  the  view  of  obtaining  an 
order  and  served  on  the  banking  company. 
Since  the  notice  of  sequestration  had  been 
given  to  the  manager  of  the  G.  branch  the 
cheques  of  H.  E.  P.  had  been  honoured,  so 
that  a  balance  of  137Z.  only  remained  to  the 
credit  of  H.  E.  F.i^Held,  that  the  banking 
company  could  not  be  ordered  to  pay  the  sum 
of  20iL  into  Court,  but  only  the  balance  of  187^. 
Pollard  In  re ;  PoUard  v.  Pollard,  87  L.  T.  61 ; 
61  W.  R.  Ill-Joyce,  J. 

Seqaettration— Oompletion    of.]  —  See   Bank- 
ruptcy. 


6.  Chabging  OaoEa 

'*  Stock  or  ihares"  in  Public  Company— Do- 
bantnrot.] — The  expression  **  stock  or  shares  in 
a  public  company  "  in  section  14  of  the  Judg- 
ments Act,  1838,  does  not  include  the  debentures 
of  a  company,  and  therefore  an  order  cannot  be 
made  imder  the  Rules  of  the  Supreme  Court, 
Order  XLVI.  rule  1,  charging  the  debentures  of 
a  company.  Sellar  v.  Bright,  73  L.  J.  K.B.  643 ; 
[1904]  2  K.B.  446;  91  L.  T;  9;  62  W.  R.  663; 
20  T.  L.  R.  686— C.A. 

Interest  in  Shares  Charged  with  Judgment  Debt 
— Application  to  Enforce  Charge  bj  Order  for  Sale] 

— Where  an  order  has  been  made  charging  a 
judgment  debtor's  interest  in  shares  with  the 
amount  due  on  the  judgment  under  the  Judg- 
ments Act,  1838,  that  order  cannot,  under 
section  24  of  the  Judicature  Act,  1873,  be  en- 
forced by  an  order  made  in  the  original  action. 
Leggott  v.  Western  (12  Q.B.  D.  287)  followed. 
Kolchmann  v.  Meurice,  72  L.  J.  K.B.  289 ;  [1903] 
1  K.B.  634 ;  88  L.  T.  369 ;  61  W.  R.  356— C.A. 

Leaye  for  Service  oat  of  Jnxisdiction.]— Leave 
cannot  be  given  for  service  of  a  writ  out  of  the 
jurisdiction  under  Order  XI.  rule  1  (e)  in  an 
action  to  enforce  such  a  charging  order.    lb. 

Stocks  —  Contin^t  Interest  of  Judgment 
Debtor.]— A  testatrix  by  her  will  appointed  two 
persons  her  executors  and  trustees,  and  directed 
them  to  collect  and  gather  together  her  estate, 
consisting  of  money,  bonds,  bankers*  balances, 
securities,  and  other  property,  and  invest  and 
re-invest  it  as  from  time  to  time  might  be 
prudent,  and  to  manage  the  whole  fund  and  to 
invest  all  interest  or  income  accumulating  after 
her  death,  as  well  as  the  capital  thereof ;  and 
she  further  directed  them,  at  the  end  of  six 
years  after  her  death,  to  dispose  of  the  ac- 
cumulations in  a  certain  specified  way,  and 
furthermore,  at  the  end  of  six  years  after  her 
death,  to  divide  all  the  capital  of  her  estate  then 
in  their  custody  and  control  into  three  equal 
and  distinct  parts,  one  of  such  parts  to  be  paid 
to  and  to  become  the  sole  property  of  the  de- 
fendant, against  whom  judgment  had  been 
recovered  in  the  action.  After  the  decease  of 
the  testatrix  her  estate  had  been  collected  by 
the  executors  and  trustees,  and  the  funds  in- 
vested in  certain  stocks: — Held,  that  the  de- 
fendant, the  judgment  debtor,  had  a  contingent 


interest  in  the  stocks  within  the  meaning  of 
section  1  of  the  Judgments  Act,  1840,  in  respect 
of  which  a  charging  order  might  be  made  under 
section  1  of  the  Judgments  Act,  1838,  and  Order 
XLVI.  rule  1.  Bolland  v.  Young,  73  L.  J.  K.B. 
1030 ;  [1904]  2  K.B.  824 ;  91  L.  T.  746 ;  63  W.  R. 
67— CJ^. 

Charging  Order  Kisi— Fnnd  in  Conrt— Beath  of 
Judgment  Debtor— Leave  to  Issue  Execution — 
Validity  of  Order  Kisi.]— Where  the  defendant 
dies  after  judgment  has  been  recovered  against 
him,  and  the  plaintiff  obtains  leave  to  issue 
execution  against  the  executor  under  Order 
XTilT.  rule  23,  the  executor  does  not  thereby 
become  a  judgment  debtor  within  the  Judg- 
ments Act,  1838,  8.  14,  so  as  io  enable  the 
plaintiff  to  obtain  a  charging  order  on  the  in- 
terest of  the  executor  in  stock  or  shares  of  the 
defendant  Holy  v.  Barry  (37  L.  J.  Ch.  723  ; 
L.  R.  3  Ch.  462)  and  Finney  v.  Hinde  (48  L.  J. 
Q.B.  746 ;  4  Q.B.  D.  102)  discussed.  SUwart  v. 
Rhodes,  69  L.  J.  Ch.  174 ;  [1900]  1  Ch.  386 ; 
82  L.  T.  337;  48  W.  R.  364— C.A. 

The  Court  will  not  make  an  order  charging 
stock  or  shares  in  favour  of  a  judgment  creditor 
unless  the  case  is  brought  within  the  pro- 
visions of  the  Judgments  Acts,  as  provided  by 
Order  XLVL  rule  1.    lb, 

Correction  of  Order— Subsequent  Decree  for 

Administration.] — Per  SxiRUNa,  J. — A  charging 
order  nisi  having  according  to  its  true  con- 
struction been  made  on  the  interest,  not  of  the 
executor,  but  of  the  judgment  debtor,  and  being 
therefore  bad,  the  Court  ought  not  to  correct 
the  order  under  Order  XXVllI.  rule  11  in  a 
case  where  judgment  for  the  administration  of 
the  debtor's  estate  had  been  given  in  the  in- 
terval  between  the  date  of  the  charging  order 
and  the  time  fixed  for  shewing  cause  against  it. 
16. 

Honey  in  Court— Defaulting  Broker— Assign- 
ment.]—^ee  Stock  Exghange. 


7.  Reoeiyeb. 

SquitaUe  Execution  by  Appointment  of  Be- 
ceiTer— Share  of  Besiduary  Estate— Adminis- 
tration Action— Judgment  Creditor— Subsequent 
Incumbrancers— Charging  Orders— Stop  Coders 
— Priorities.] — An  order  obtained  by  a  judg- 
ment creditor  appointing  a  receiver  by  way  of 
equitable  execution  operates  as  an  injunction 
to  restrain  the  judgment  debtor  from  himself 
receiving  the  moneys  over  which  the  receiver 
is  appointed,  and  prevents  him  from  dealing 
with  the  moneys  to  the  prejudice  of  the  execu- 
tion creditor.  It  also  prevents  any  subsequent 
judgment  creditor  from  gaining  priority  over 
the  creditor  obtaining  the  order,  if  at  the  date 
when  obtained  the  property  of  the  judgment 
debtor  cannot  be  taken  in  execution  or  made 
available  by  any  other  legal  process.  Accord- 
ingly, charging  orders  and  stop  orders  upon  a 
judgment  debtor*s  share  in  a  testator's  residuary 
estate  represented  by  a  fund  in  Court  will  not 
confer  priority  over  a  previous  judgment  debt 
in  respect  of  which  an  order  appointing  a 
receiver  of  the  debtor's  interest  was  obtained  at 
a  time  when,  owing  either  to  there  being  no 
fund  in  Court  or  to  the  residue  not  having  been 


Digitized  by  LjOOQIC 


827 


EXECUTION. 


828 


then  ascertained,  no  other  method  of  taking  in 
execution  the  judgment  debtor's  share  was  open 
to  the  judgment  creditor.  Anglesey  (Marquis)^ 
In  re;  De  Qalve  (Counteis)  v.  Gardner^  72 
L.  J.  Ch.  782 ;  [1903]  2  Ch.  727 ;  62  W.  R.  124 
— Swinfen  Eady,  J. 

Speeial    Oireumitaneat.]  —  Judgment 

debtors,  who  were  a  limited  company  incor- 
porated and  carrying  on  business  abrcMbd,  had 
no  place  of  business  in  this  country  and  no 
assets  or  property  which  coiild  be  taken  in 
execution  by  any  ordinary  process  of  execution, 
their  only  assets  in  this  country  being  debts 
due  or  accruing  to  them  from  persons  or  firms 
to  whom  they  had  sold  goods.  The  jud^ent 
creditor  was  unable  to  make  the  affidavit  m  the 
form  No.  25  in  Appendix  B,  Part  II.  to  the 
Rules  of  the  Supreme  Court,  1883,  for  the  pur- 
pose of  attaching  the- debts  by  garnishee  pro- 
ceedings, being  ignorant  of  and  haying  no  means 
of  ascertaining  particulars  of  the  debts.  There 
was  evidence  that  it  was  the  intention  of  the 
defendants  to  collect  all  the  debts  due  to  them 
in  this  country  and  then  go  into  liquidation  : — 
Heldf  that,  having  regard  both  to  the  practical 
difficulty  of  attaching  the  debts  and  to  the 
likelihood  of  the  judgment  debtors  collecting 
them  for  themselves,  there  were  special  cir- 
cumstances which  made  it  just  and  convenient 
to  allow  the  judgment  creditor  equitable  exe- 
cution by  the  appointment  of  a  receiver  of  the 
debts.  Ooldschmidt  v.  Oberrheinische  Metall- 
werke,  76  L.  J.  K.B.  300;  [1906]  1  K.B.  373; 
94  L.  T.  803;  64  W.  R.  265 ;  22  T.  L.  R.  285— 
C.A. 

Bemainder— Beal  Eitate — Petition  for  Sale — 
**  DdiTored  in  oxooation."]— An  order  by  which, 
on  the  application  of  a  judgment  creditor,  a 
receiver  is  ajppointed  of  the  rents,  profits,  and 
moneys  receivable  in  respect  of  a  legal  re- 
mainder in  teal  estate  is  not  such  a  delivery 
in  execution  of  the  remainder  as  will  enable 
the  Court  to  order  a  sale  under  the  Judgments 
Act,  1864.  Harrison  and  Bottomley,  In  re,  68 
L.  J.  Ch.  208;  [1899]  1  Ch.  465;  80  L.  T.  29; 
47  W.  R.  307— C.A. 

**Bentf,  profltfl,  and  moneyi  *'— Debtor's  In- 
terof t  in  Beal  Xitate— Vendor  and  Porohaier- 
Contract  for  Sale  Faymont  of  Bepoiit— Fidnciary 
Relation- Money  Paid  in  Compromiie  of  Action 
on  Contract — Debtor's  Personal  Estate  —  Pur- 
chaser's Lien — Kotice.] — The  relation  of  trustee 
and  cestui  que  trust  does  not  arise  between  a 
vendor  and  purchaser  of  land  so  long  as  the 
contract  for  wde  is  in  fieri,  but  arises  only  when 
the  contract  is  completed.  Accordingly,  a  pur- 
chsiser  who  has  merely  paid  a  deposit,  and  done 
nothing  more  towards  completing  the  contract, 
does  not  acquire  any  estate  in  the  land  upon 
which  a  receivership  order  obtained  by  his 
judgment  creditor  can  operate  by  way  of 
equitable  execution.  Riaout  v.  Fowler,  73 
L.  J.  Ch.  325;  [1904]  1  Ch.  658;  90  L.  T.  147 
— Parwell,  J.    Affirmed  in  C.A.,  post,  Vendor 

AND  PUBCHASEB. 

The  appointment  of  a  receiver  at  the  instance 
of  a  judgment  creditor,  where  the  appointment 
is  conditional  upon  the  receiver*s  giving  se- 
curity, does  not  operate  by  way  of  equitable 
execution  upon  the  debtor*s  personal  estate 
until  the  security  has  been  given.    When  the 


security  is  given,  the  order  does  not,  as  in  the 
case  of  real  estate,  relate  back  to  the  date  i^hen 
it  was  made.    16. 

Assignment  of  Salary  of  Clerk  of  Petty  8as- 
sions— Public  PoUcy.] — A  petty  sessions  clerk 
covenanted  to  assign  his  official  salary  to  the 
plaintiff  to  secure  an  annuity.  The  plaintiff, 
having  recovered  judgment  for  arrears  of  the 
annuity,  obtained  an  order  for  the  appointment 
of  Bf  receiver  by  way  of  equitable  exeeution 
over  the  future  salary  of  the  petty  sessions 
clerk: — Held,  that  the  order  should  be  dis- 
charged. M'Creery  v.  Bennett,  [1904]  2  Ir.  R. 
69— K.B.  D. 

Per  Kbnnby,  J. — A  clerk  of  petty  sessions  is 
a  public  and  judicial  officer,  and  the  assignment 
of  his  salary  would  be  contrary  to  public  policy 
and  unenforceable.    lb. 

National  Schoolmaster— Instalment  of  Salary 
Actually  Bne  — Pablic  Policy.]  — The  Coort 
has  jurisdiction  to  appoint  a  receiver  over 
an  instalment  of  a  National  schoolmaster's 
salary  which  has  actually  become  due.  It  is 
not  against  public  policy  that  an  instalment  of 
such  a  salary  when  actually  due  should  be  liable 
to  execution.  Picton  v.  Cullen,  [1900]  2  Ir.  R. 
612— C.A. 

Chose  in  Action— Seceiyer— Priorities.] — An 
assignee  for  value  of  a  debt  has  priority  over 
a  person  who  subsequently  obtains  an  order 
appointing  him  receiver  by  way  of  equitable 
execution  over  such  debt,  although  the  order 
was  obtained  before  notice  of  the  assignment 
was  given  by  the  assignee  to  the  debtor.  Bristow, 
In  re,  [1906]  2  Ir.  R.  215— Boyd,  J. 

Scotch  Becreet  Segistered  in  England— E^t- 
able  Execution.] — Where  legal  execution  is  not 
available,  a  receiver  may  be  appointed  by  way 
of  equitable  execution  in  respect  of  a  Scotch 
decreet  registered  in  England  under  the  Judg- 
ments Extension  Act,  1868.  Thomson  v.  QiU, 
72  L.  J.  K.B.  411 ;  [1903]  1  K.B.  760;  88  L.  T. 
714;  51  W.  R.  484— C.A. 

Summons  for  Beceiver— Ez  parte  Ii^jimctioa 
until  Hearing.]— Upon  the  hearing  of  an  ex  parte 
application  by  a  judgment  creditor  for  leave  to 
issue  a  summons  for  the  appointment  of  a 
receiver  of  property  of  the  judgment  debtor  by 
way  of  equitable  execution,  an  injunction  re- 
straining the  judgment  debtor  from  dealing 
with  the  property  until  after  the  hearing  of 
the  sunmions  is  not  granted  as  necessarily 
ancillary  to  the  summons,  but  only  if  in  the 
opinion  of  the  Judge  the  facts  of  the  particular 
case  require  it — as,  for  instance,  if  it  appears 
that  there  is  danger  that  the  property  may  be 
made  away  with  or  abstracted  from  the  jurisdic- 
tion of  the  Court.  Lloyds  Bank  v.  Medway 
Upper  Navigation  Co.,  74  L.  J.  K.B.  861 ;  [1905] 
2  K.B.  859;  98  L.  T.  224;  54  W.  R.  41— C.A. 
And  see  Practice. 

Appointment  of  SeceiTor  in  Ooonty  Court.]— 

See  County  Court. 


8.  Sheriff. 

Seiiore  of  Goods  under  Fi.  Fa.— AbaadoauMBt 
of  Possession  —  Question  of  Fact]  —  Where  a 
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sheriff  who  has  seized  goods  under  a  writ  of 
fi,  fa,  goes  out  of  possession  the  question 
whether  in  so  doing  he  has  abandoned  posses- 
sion or  not  is  always  a  question  of  fact.  Bolq- 
shawes,  Lim,  v.  Deacon,  67  L.  J.  Q.B.  668; 
[1898]  2  Q.B.  173;  78  L.  T.  776;  46  W.  R.  618 
— C.A. 

Notice  to  Sheriff  of  Bankmptey  Petition- 
Service  of  Notice  after  Two  o'clock  on  Saturday.] 
— Rule  90  of  the  Bankruptcy  Rules,  1886,  which 
provides  that  service  of  notices  and  other  pro- 
ceedings shall  be  effected  before  the  hour  of 
two  in  the  afternoon  on  Saturdays,  does  not 
apply  to  service  upon  the  sheriff,  who  has 
taken  goods  in  execution  for  a  sum  exceeding 
201.  f  of  a  notice  that  a  receiving  order  has  been 
made  against  the  debtor ;  and  therefore,  where 
the  fourteen  days  limited  by  section  11,  sub- 
section 2  of  the  Bankruptcy  Act,  1890,  during 
which  the  sheriff  is  required  to  hold  the  pro- 
ceeds of  an  execution  for  a  sum  exceeding  20/. 
in  his  hands,  expire  on  a  Saturday,  notice  of  a 
receiving  order  may  be  served  upon  the  sheriff 
after  two  in  the  afternoon  on  that  day,  so  as  to 
entitle  the  official  receiver  to  the  proceeds  of 
the  execution  as  against  the  execution  creditor. 
LoU  V.  Betteridge,  67  L.  J.  Q.B.  216 ;  [1898] 
1  Q.B.  256;  77  L.  T.  548;  46  W.  R.  161;  5 
Manson,  1— -O.A. 

SheriiTs  Feet— Notice  of  Beceiving  Order.]— 
A  sheriff  in  possession  of  goods  under  a  writ  of 
fieri  facias,  who  before  sale  has  received  a 
notice  under  the  Bankruptcy  Act,  1890,  s.  11, 
sub-s.  1,  that  a  receiving  order  has  been  made 
against  the  execution  debtor,  and  also  a  demand 
from  the  official  receiver  for  the  delivery  of  the 
goods  of  the  debtor  in  his  possession,  is  not 
entitled  to  poundage.  Thomas,  in  re ;  Trustee, 
ex  parte,  [1899]  1  Q.B.  66;  79  L.  T.  866— D. 

FoMession  Honey— Several  Writi  against 

same  Judgment  Debtor.]— The  defendants  lodged 
a  writ  of  fi,  fa.  with  the  sheriff  for  execution. 
The  sheriff  was  already  in  possession  of  the 
goods  of  the  judgment  debtor  under  another 
writ,  and  with  the  consent  of  all  parties  he 
remained  in  possession.  Other  writs  of  fi.  fa, 
against  the  same  judgment  debtor  were  after- 
wards lodged  with  the  sheriff.  The  defendants 
subsequently  ordered  the  sheriff  to  withdraw, 
which  he  did.  Under  orders  made  in  interpleader 
proceedings  the  sheriff  had  received  possession 
money  in  respect  of  the  executions  other  than 
the  defendants* : — Held,  that  the  sheriff,  having 
already  been  paid  possession  money,  was  not 
entitled  to  recover  it  from  the  defendants. 
Olasbrook  v.  Damd,  74  L.  J.  K.B.  492 ;  [1906] 
1  K.B.  615;  92  L.  T.  299  ;  53  W.  R.  408;  21 
T.  L.  R.  276— Farwell,  J. 

in  Bankmptey.]— See  Bankruptcy. 

Liability  of  Sheriff.] — See  Bankruptcy 
(Executions). 

Liability  of  Bailiff  of  Ooonty  Court.]- See 
County  Court. 


9.  Discovery  in  Aid  op. 

TJniatiifled  Judgment  againit  Company— Order 
for  Examination  of  Former  Director.]— Where 


judgment  has  heen  obtained  against  a  company 
and  remains  unsatisfied,  the  Court  has  power 
under  Order  XLII.  rule  32  to  make  an  order 
for  the  examination  of  a  former  officer  of  the 
company  as  to  debts  owing,  or  other  property 
belonging  to  the  company.  Soci4t4  Qinirale  du 
Commerce  v.  Farina,  73  L.  J.  K.B.  355 ;  [1904] 
1  K.B.  794 ;  90  L.  T.  472 ;  52  W.  R.  404 ;  20 
T.  L.  R.  367— C.A. 

Examination  of  Debtor  ai  to  ICeans— Oosts.]— 
The  examination  of  a  debtor  as  to  means  is 
only  a  mode  of  obtaining  execution,  and  there 
would  appear  to  be  no  reason  why  it  should  be 
looked  upon  as  a  luxury,  and  the  creditor  made 
to  bear  the  costs  in  any  event.  Adlington  v. 
Coningham,  67  L.  J.  Q.B.  926 ;  [1898]  2  Q.B. 
492;  79  L.  T.  232— C.A. 


10.  Other  Matters. 

Bankmptey— Effect  ot]—See  Bankruptcy. 

Ooitf  of.]— -See  Bankruptcy  (Executions). 

County  Coort,  in.]— 5ee  County  Court. 

Debentures  —  Floating   Security  —  Bight   to 
Money  Obtained  by  Execution.]— See  Company. 

Ooodi  « taken  in  execution."]- iSee  Metro- 
polis. 

Partners,  against.]— See  Partnership. 

Sale   under   County   Court    Judgment.]— See 
County  Court. 

Winding-up,  after.] — See  Company. 
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1.  Beneficial  Interest. 


Sight  to  BMidne— Equal  Peoimiary  LogMiat 
— Vneqaal  Speoiile  Legacies.]— The  rule  of  law, 
in  a  case  not  affected  by  the  Executors  Act, 
1880,  that  equal  pecuniary  legacies  to  all  the 
executors  will,  like  a  legacy  to  a  sole  executor, 
exclude  them  from  taking  beneficially  a  residue 
undisposed  of  by  the  will,  is  not  affected  by  the 
fact  tnat  unequal  specific  legacies  are  also  be- 
queathed  to  them ;  nor  does  the  fact  that  the 
only  express  trusts  in  the  will  are  imposed  upon 
some  other  person  raise  an  imjplication  that  the 
executors  are  to  take  beneficially  and  not  as 
trustees.  Qluhman,  In  re ;  AtL-Oen.  v.  Jefferys, 
76  L.  J.  Ch.  82 ;  [1907]  1  Oh.  171 ;  96  L.  T.  225 ; 
23  T.  L.  R.  212— Swinfen  Eady,  J. 

Will— Ezpretf  Trott  of  Beddne— Partial 
Failure  of  Benefleial  Interait— Kext-of-kin— 
Ezecaton— AdTanoements  —  Hotchpot.]— Where 
there  was  an  intestacy  in  respect  of  the  bene- 
ficial interest  in  a  share  of  residue,  such  share 
being  vested  in  trustees, — Held,  that,  there 
being  a  gift  to  the  trustees  upon  certain  trusts, 
the  implication  of  law  in  favour  of  the 
executors  was  excluded,  and  that  therefore 
the  Executors  Act,  1830,  did  not  apply,  and 
children  of  the  testator  taking  the  undisposed- 
of  share  as  his  next-of-kin  were  not  bound  to 
bring  advances  made  to  them  into  hotchpot, 
in  accordance  with  the  provisions  of  the 
Statute  of  Distribution,  s.  5.  Williams  v. 
Arkle  (45  L.  J.  Ch.  690;  L.  R.  7  H.L.  606) 
followed.  Roby,  In  re  ;  Howlett  v.  Nemngton, 
76  L.  J.  Ch.  454 ;  [1907]  2  Ch.  84 ;  97  L.  T.  172 
—Neville,  J.    And  see  Will. 


2.  Co-executor. 

LiabiUty  fer  Default  of— Putting  Aaieti 
into  Sole  Control  of  Oo-execntor.]— A  testator 
died  on  February  3,  1897,  having  appointed 
J.  and  M.  executors,  both  of  whom  proved 
the  will.  They  realised  the  assets,  and  at 
the  end  of  1897  or  commencement  of  1898 
three  sums  of  money — (a)  1,330Z.  standing  on 
deposit  receipt  in  the  Hibernian  Bank;  (6) 
1,5002.  on  deposit  receipt  with  the  Antrim  Iron 
Ore  Co.;  and  (c)  8862.  Consols,  were  called  in 
and  paid  over  to  M.,  who  was  proprietor  of  a 
bank  which  received  money  on  deposit,  paying 
interest  thereon.  But  these  mone>'s  were  not 
deposited  in  M.*s  bank ;  they  were  lodged  to  the 
credit  of  M.'s  account  with  the  Bank  of  Ireland, 
which  at  the  time  was  overdrawn.  A  delay  of 
some  months  occurred  in  the  administration 
consequent  upon  a  claim  against  the  testator's 
assets,  which  on  investigation  turned  out  to 
be  unfounded.  In  January,  1899,  M.*8  bank 
stopped  payment.  It  appeared  that  the  tes- 
tator had  several  dealings  with  M.*s  bank: — 
Heldf  that  the  action  of  J.  in  placing  these 
sums  of  money  in  the  sole  control  of  his  co- 
executor  was  not  what  an  ordinarily  prudent 
man  would  have  done  with  his  own  money, 
that  handing  the  money  over  to  M.  was  not 
lodging  it  with  a  banker,  and  that  J.  was 
jointly  and  severally  liable  with  M.  for  the  loss. 
Lowe  V.  Shields,  [1902]  1  Ir.  R.  820— C.A. 

Contract  fer  Sale  of  Engliih  Bealty— Title- 
Special   Ezecnton  of  Pri^erty  in  Anitralia— 


Oenerml  Ezecnton— Voa-eenenzronce  of  flpeeial 
Szeenton.] — Where  a  testator  appoints  special 
executors  of  propertv  in  Australia  and  also 
general  executors,  the  latter  alone  are  the 
*'  personal  representatives ''  of  the  testator  with- 
in sections  1  and  2  (sub-section  2)  of  the  L^nd 
Transfer  Act,  1897,  and  they  can  consequently 
make  a  good  title  to  the  testator's  real  estate 
in  Englfmd  without  the  concurrence  of  the 
special  executors.  Cohen*s  Executors  and 
London  County  Council,  In  re,  71  L.  J.  Ch.  164 ; 
[1902]  1  Ch.  187 ;  86  L.  T.  78 ;  50  W.  R.  117- 
Byme,  J. 

Power  of  Ezecnter  to  Compromiae  witk  Ce- 

ezecntor.]— Sf«  col.  834. 


8.  Rbnunoution. 

Betractation.]  —  Notwithstanding  the  pro- 
visions of  section  79  of  the  Court  of  Probate 
Act,  1857,  the  Court  has  power  to  allow  one  of 
several  executors  who  has  renounced  to  retract 
such  renunciation  for  the  parpose  of  carrying 
on  the  executorship;  but  such  power  ought 
only  to  be  exercised  in  a  proper  case — that  is, 
where  it  can  be  clearly  shewn  that  such  retrac- 
tation is  for  the  benefit  of  the  estate.  Stiles, 
In  the  goods  of,  67  L.  J.  P.  23;  [1898J  P.  12; 
78  L.  T.  82 ;  46  W.  R.  444-Jeune,  P. 


4.  Removal. 

Appointment  of  Jadieial  Trostee — Juiadle- 
tion.]— Under  the  Judicial  Trustees  Act,  1896, 
the  Court  has  power  to  remove  an  executor  and 
appoint  a  judicial  trustee  in  his  place.  BateUjf, 
In  re,  67  L.  J.  Ch.  662;  [1898]  2  Ch.  852;  78 
L.  T.  834— Kekewich,  J. 


5.  Duties  and  LiABiLmBS  of  Exbcctobs 

AND  AdMINISTBATOBS. 

OonTonion  of  jMpnpn  Inyeatmenta-^ndieial 
Trotteof  Act,  1896.]— A  trustee  to  be  entitled 
to  relief  under  section  3  of  the  Judicial  Trustees 
Act,  1896,  must  act  both  honestly  and  reason- 
ably ;  the  mere  fact  that  he  acted  honestly  is 
not  sufficient.  Barker,  In  re;  Bavenshaw  v. 
Barker,  77  L.  T.  712 ;  46  W.  R.  296— North,  J. 

Explaining  Eights  to  Legatee.] — Semble,  there 
is  no  legal  obligation  upon  an  executor  to  dis- 
close  to  a  legatee  his  rights  under  a  will.  Di^um 
upon  this  point  in  Brittlebank  v.  Qoodfoin  (37 
L.  J.  Ch.  377,  381;  L.  R.  5  Eq.  546,  550) 
observed  upon.  Lewis,  In  re ;  Lewis  v.  Lewis 
(73  L.  J.  Ch.  748 ;  [1904]  2  Ch.  656),  considered. 
Mackay,  In  re;  Mackay  v.  Oould,  75  L.  J. 
Ch.  47;  [1906]  1  Ch.  25;  93  L.  T.  694;  54 
W.  R.  88— Kekewich,  J. 

Beqncit  of  Leaiehdld  Honie — Gift  Ihrtr  te 
Executor  on  Legatee  not  EetonUng  and  Claim- 
ing—Ho  Kotice  to  Legatee  of  Gift  Orer— Death 
without  Claim  —  Eit^pel.] — A  testatrix  be- 
queathed a  leasehold  house  to  a  son  then 
abroad,  and  directed  that  *'  in  case  he  should 
not  return  and  claim  the  said  house,"  the  same 
should  accrue  to  another  son,  whom  she  ap> 
pointed  executor  of  her  will.  The  executor 
informed  the  legatee  of  the  bequeet  to  him  (rf 
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the  house,  bat  did  not  mention  the  gift  over  to 
himself  in  the  event  of  the  legatee  not  return- 
ing and  claiming.  The  legatee  died  abroad 
without  having  returned  to  claim  the  house : — 
Held,  that  there  was  no  duty  upon  the  executor 
to  give  notice  to  the  legatee  of  the  gift  over  in 
the  event  of  his  not  returning  to  claim  the 
house,  and  that  the  executor  was  not  estopped 
from  claiming  the  house  under  the  gift  over, 
which  therefore  took  effect  in  his  favour. 
TjewiSt  In  re;  Lewis  v.  Letois,  73  L.  J.  Ch, 
748;  [1904]  2  Ch.  656;  91  L.  T.  242;  63  W.  R. 
393— C.A. 

Mis&ppropriatioii  of  Anets  —  Bankruptcy  — 
Ii^unetion  to  Sestrain  Exeeutor  from  Aotinff.] 
'  — Where  an  executor  has  misappropriated  the 
assets  of  his  testator  and  become  a  bankrupt, 
the  Court  has  jurisdiction  to  restrain  him  from 
further  acting  as  executor  or  interfering  with 
the  testator's  estate.  And  where  there  is  a  co- 
executor  willing  to  act  it  is  not  necessanr  to 
appoint  a  receiver.  Boioen  v.  Phillips,  66  L.  J. 
Ch.  165;  [1897]  1  Ch.  174;  75  L.  T.  628;  45 
W.  R.  286;  4  Manson,  370— Kekewich,  J. 

Batidae  of  Xftata  Paid  Away  by  Ezoeutor— 
Bovaftavit  —  Action  on  Chiarantee  Oivcn  by 
Tectator— Statute  of  Limitations.]  —  A  testator 
gave  a  guarantee  to  the  plaintiffs,  who  were 
bankers,  whereby  he  guaranteed  the  payment 
of  the  premiums  on  certain  policies  on  the  life 
of  one  of  his  sons  deposited  with  the  plaintiffs 
as  security  for  advances  made  to  that  son.  In 
1897  the  testator  died,  having  by  will  appointed 
another  son,  who  was  also  the  residuary  legatee, 
and  the  defendant,  his  executors.  Both  execu- 
tors proved  the  will,  and  after  ^yment  of  all 
debts  and  legacies  the  defendant  m  1898  handed 
over  the  residue  of  the  estate  to  his  co-executor, 
the  residuary  legatee.  The  premiums  on  the 
policies  were  paid  down  to  1903,  when  default 
was  made  in  respect  of  the  premium  on  one  of 
the  policies,  and  subsequently  defaiilt  was  made 
with  regard  to  other  policies.  The  plaintiffs, 
having  paid  these  premiums  in  order  to  keep 
up  the  policies,  brought  an  action  in  1905  in 
the  High  Court,  which  was  remitted  to  the 
County  Court,  claiming  repayment  from  the 
defendant,  as  executor,  under  the  guarantee. 
Notice  was  given  by  the  plaintiffs  in  the  County 
Court  to  the  defendant  that  they  would  contend 
that  'he  had  been  guilty  of  a  devastavit,  and 
thereupon  the  defendant  gave  notice  of  the 
special  defences  that  he  had  fully  administered 
the  estate,  and  that  if  he  had  committed  a 
devastavit,  which  he  did  not  admit,  he  would 
rely  upon  the  Statute  of  Limitations,  as  the 
devastavit  alleged — the  handing  over  of  the 
residue  of  the  estate  to  the  residuary  legatee 
in  1898 — took  place  more  than  six  years  before 
action  brought.  Judgment  was  given  against 
the  defendant  as  executor,  and  also  against 
him  personally,  for  having  been  guilty  of  a 
devastavit.  The  Divisional  Court  on  appeal 
having  affirmed  the  judgment,— HeZ^i,  that  the 
claim  of  the  plaintiffs,  so  far  as  it  was  founded 
on  a  devastavit,  was  l^rred  by  the  Statute  of 
Limitations,  the  action  having  been  brought 
more  than  six  years  after  the  handing  over  of 
the  assets  by  the  defendant  to  the  residuary 
legatee.  Lacons  v.  Warmoll,  76  L.  J.  K.B. 
914;  [1907]  2  K.B.  350;  97  L.  T.  379;  23 
T.  L.  R.  495— C.A. 
VOL.  I. 


Szoeutor's  Liability— Judicial  Tmtteof  Act.]— 
See  Tbust. 


6.  POWEBS  OF  EXBGUTOBS  AND  AdMINISTBATOBS. 

(a)  Power  of  Sale. 

Land— Charge  of  Debts  and  Legacies.]— The 
executor  of  a  will  which,  after  charging  real 
estate  with  payment  of  debts  and  legacies,  con- 
tains an  executory  devise  thereof,  has  a  continu- 
ing ^wer  of  sale  both  at  the  common  law  and 
by  virtue  of  sections  14  and  16  of  the  Law  of 
Property  Amendment  Act,  1859  (Lord  St. 
Leonards*  Act),  notwithstanding  section  18  of 
that  Act  and  tne  fact  that  the  executory  devisee 
iiltimately  entitled  in  fee  takes  possession  after 
a  period  of  some  years,  and  subsequently  deals 
with  the  legal  estate  in  the  property  by  way  of 
settlement  and  mortgage.  Wilson,  In  re; 
Pennington  v.  Payne  (54  L.  T.  600),  approved ; 
and  Bebbeck,  In  re;  Bennett  v.  Bebbeck  (63 
L.  J.  Ch.  596),  distinguished.  Barrow-tn- 
Fumess  Corporation  and  Bawlinson^s  Contract, 
In  re,  72  L.  J.  Ch.  233;  [1903]  1  Ch.  339;  87 
L.  T.  724;  61  W.  R.  248— Kekewich,  J. 


Implied  Power.]- After  beq^ueathing  a 

pecuniary  legacy,  and  directing  its  mvestment, 
a  testator  provided  as  follows:  '*!  will  and 
bequeath  all  the  remainder  of  my  property  in 
lands  .  .  .  together  with  chattels,  stock,  shares, 
furniture  and  personal  effects,  to  my  brothers 
and  sisters,  or  their  representatives  in  equal 
shares."  The  testator,  after  naming  the  bene- 
ficiaries and  indicating  their  shares,  appointed 
two  persons  who  were  not  beneficiaries  under 
his  v^  **  to  be  my  executors,  to  carry  out  the 
intention  of  this  my  last  will  and  testament "  : 
— Held,  that  the  executors  were  given  by  the 
will  an  implied  power  of  sale  over  the  real 
estate.  Carlisle  v.  Cooke,  [1905]  1  Ir.  R.  269 
-M.R. 

(b)  Compromise, 

Power  of  Executor  to  Oompromiie  Debt  with 
Co-Ezecutor.] — The  power  of  an  executor  to 
compromise  a  claim  against  the  estate  of  his 
testator  is  a  power  under  the  common  law,  and 
may,  in  a  proper  case,  be  exercised  where  the 
person  malung  the  claim  is  a  co-executor ;  but 
the  question  in  each  case  is  one  which  should 

?roperly  be  brought  before  the  Court.  Houghton, 
n  re;  Hawley  v.  Blake,  73  L.  J.  Ch.  317; 
[1904]  1  Ch.  622;  90  L.  T.  252;  62  W.  R.  506; 
20  T.  L.  R.  276— Kekewich,  J. 


(c)  Mortgage, 

Administrator,  by— Payment  of  Debts  and  to 
One  of  Kezt-of-Kin— Xortgage  in  Doe  Ooune  of 
Adminiitration.]- By  mortgage  dated  Febru- 
ary 10, 1876,  D.  O.  mortgaged  certain  lands  to 
G.  L.  to  secure  S501.  G.  L.  died  on  August  11, 
1878,  intestate  and  unmarried,  leaving  him  sur- 
viving six  brothers  and  one  sister,  his  only 
next-of-kin.  On  September  23, 1878,  letters  of 
administration  to  his  estate  were  granted  to 
J.'L. ,  a  brother  of  the  deceased.  On  December  20, 
1886.  J.  L.  executed  a  sub-mortgage  of  the 
mortgage  of  1876  to  H.  to  secure  2001.  At  the 
time  the  sub-mortgage  was  executed  J.  L.  stated 
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to  H.  that  he  required  the  money  partly  for 
the  purpose  of  paying  the  debts  of  Or,  L.,  and 
also  to  pay  one  of  the  next-of-kin  who  was 
going  abroad  :—J3eW,  that  the  mortgage  was 
made  in  the  ordinary  course  of  administration, 
and  was  valid.  O'DonnelVs  Estate,  In  re,  [1905] 
1  It.  R.  40&~C.A. 


(d)  Power  to  Carry  on  Testator^s  Business, 

Bights  of  TMtotor*s  Orediton  and  Sn1>feqii«nt 
Orediton  of  Exocuton— Indemnity .]— A  testator's 
business  was  carried  on  for  about  two  years 
after  his  death  by  his  executors  in  accordance 
with  a  power  in  his  wiU,  and  afterwards,  by 
leave  of  the  Court  in  an  administration  pro- 
ceeding brought  by  the  executors  for  their  own 
protection,  \mtil  the  business  was  sold  by  order 
of  the  Court.  Considerable  liabilities  were 
incurred  by  the  executors  in  carrying  on  the 
business,  and  the  assets  were  insufficient  to  pay 
both  the  creditors  of  the  testator  and  those  of 
the  executors.  The  testator's  creditors,  who  were 
chiefly  members  of  his  family,  were  aware  that 
the  business  was  being  carried  on  not  for  the 
purpose  of  selling  it  as  a  going  concern,  but  in 
the  hope  of  realising  a  fund  sufficient  to  pay 
them  in  full,  and  did  not  interfere  :—fieW, 
that  they  must  be  taken  to  have  assented  to  the 
carrying-on  of  the  business,  and  that  the  execu- 
tors were  entitled  in  priority  to  the  testator's 
creditors  to  be  indenmified  out  of  the  assets  in 
hand  against  the  liabilities  incurred  by  them 
in  carrying  on  the  business.  Dowse  v.  Oorton 
([1891]  A.C.  190)  and  Brooke  v.  Brooke  ([1894] 
2  Ch.  600)  followed  and  applied.  Hodges  v. 
Hodges,  [1899]  1  Ir.  R.  480— M.R. 

Sseenton  AnthoriMd  to  Carry  on  BntinoM— 
Creditors  Subsequent  to  Death.]— Where  a  tes- 
tator  has  authorised  his  executors  to  carry  on 
his  business,  an  order  for  administration  of  his 
estate  may  be  made  at  the  suit  of  a  subsequent 
creditor  of  the  business,  even  although  there 
are  no  creditors  of  the  testator  himself.  Shorey, 
In  re ;  Smith  v.  SJwrey,  79  L.  T.  349 ;  47  W.  R. 
18a— Byrne,  J. 

Trading  by  Administrator  —  PubUe-hoDse  — 
Eights  of  Creditors  of  Intestate  and  Subsequent 
Creditors  of  Administrator.]— On  the  death  in- 
testate of  a  publican  and  grocer  his  adminis- 
tratrix carried  on  the  business,  maintaining 
the  intestate's  family  out  of  receipts  therefrom, 
and  continued  such  trading  after  decree  for 
administration  without  any  order  authorising 
her  so  to  do.  There  were  still  unpaid  creditors 
of  the  intestate,  and  the  administratrix  was  in 
default. — Creditors  in  respect  of  goods  supplied 
for  the  business  after  decree  held  not  entitled 
to  prove  against  the  assets  in  priority  to  cre- 
ditors of  the  deceased  or  otherwise.  M^Aloon  v. 
M'Aloon,  [1900]  1  Ir.  R.  867— V.C. 

Costs,  Charges,  and  Expenses— Indemnity- 
Deficient  Estate — Priority.] — An  executor  and 
trustee,  who  has  been  authorised  to  carry  on 
the  testator's  business  both  by  the  will  and  by 
the  Court,  and  who  has  properly  incurred 
liabilities  to  trade  creditors,  is  entitled  to  an 
indemnity  in  respect  of  such  liabilities;  and 
where  the  assets  are  deficient,  the  amount  of 
such  indemnity  takes  priority  on  allocation  over 
the  costs  which  had  been  awarded  by  the  Court, 


on  further  consideration,  to  a  plaintiff  legiatee. 
The  trade  creditors  of  the  business  stand  in  tiie 
shoes  of  the  executor,  and  are  subrogated  to  bis 
rights  of  indemnity  and  priority.  Moore  t. 
M'Glynn,  [1904]  1  Ir.  R.  334r-C.A. 


Sale  for  Shares  in  Company  to  bo 
Sanction  of  Court.] — The  Court  has  no  juris- 
diction to  sanction  the  sale  of  a  testator's 
business  for  shares  or  debentures  in  a  company 
to  be  formed  to  take  it  over.  Crawshay,  In,  re ; 
Dennis  v.  Crawshay  (60  L.  T.  367),  followed. 
West  of  England  Bank  v.  Murch  (52  L.  J.  Ch. 
784 ;  23  Ch.  D.  138)  distinguished.  Morrison, 
In  re  ;  Morrison  v.  Morrison,  70  L.  J.  Ch.  399 ; 
[1901]  1  Ch.  701 ;  84  L.  T.  883 ;  49  W.  R.  441 ; 
8  Manson,  210— Buckley,  J. 


(e)  To  give  Receipt. 

Administrator  with  Will  Ahw^^^ — PwipoFtj 
Settled  under  Oeneral  Power- -Harried  Woman 
Appointor— Ei^ht  to  Eeoeiye  Fund.]— An  ad- 
ministrator with  the  will  annexed  can  give  a 
valid  receipt  for  settled  personalty  appointed 
by  will  under  a  general  power,  even  where 
the  appointor  was  a  married  woman  who 
died  before  the  coming  into  operation  of  the 
Married  Women's  Property  Act,  1882  (45  & 
46  Vict.  c.  75).  Philbrick's  Trusts,  In  re  (13 
W.  R.  570),  and  Hoskin's  Trusts,  In  re  (46  L.  J. 
Ch.  817 ;  5  Ch.  D.  229 ;  6  Ch.  D.  281),  applied. 
Peacock's  Settlement,  In  re ;  Kelcey  v.  Harrison^ 
71  L.  J.  Ch.  325;  [1902]  1  Ch.  552;  86  L.  T. 
414 ;  50  W.  R.  473— Swinfen  Eady,  J. 


7.  Administration  of  Assets. 

(a)  Receiver. 

Creditor's  Action— EoooiTor  of  Eentt  and 
Profits  of  Eeal  Estate  —  Fartios  —  Ho  Legal 
Personal  SepresontatiTO— Personal  Estate  Com- 
pletely Administered.]  —  Where  an  intestate, 
who  died  before  the  passing  of  the  Land 
Transfer  Act,  1897,  was  possessed  of  real 
estate,  and  all  his  personal  estate  had  been 
administered  and  proved  insufficient  to  satisfy 
the  debts,  the  Court  appointed  a  receiver  of 
the  rents  and  profits  of  the  real  estate,  at  the 
instance  of  a  creditor  of  the  intestate,  suing 
on  behalf  of  himself  and  the  other  creditors. 
Such  appointment  will  be  made  as  a  matter  of 
right,  even  where  there  is  no  legal  personal 
representative  of  the  intestate  before  the 
Court.  Dawson,  In  re;  Clarke  v.  Dawson, 
75  L.  J.  Ch.  201 ;  94  L.  T.  130— Kekewich,  J. 

Charge  of  Fraud— Costs— Benefit  to  Estote.]— 
When  an  action  charging  a  person  with  gross 
personal  fraud  both  as  administrator  pendente 
lite  and  also  as  receiver  of  an  estate  was,  in 
defoult  of  appearance  by  the  plaintiff  at  the 
trial,  dismiss^  with  costs,  and  the  plaintiff  was 
unable  to  pay  the  costs,  the  receiver  was  not 
allowed  out  of  the  estate  the  costs  of  his 
defence  of  the  action,  on  the  ground  that  the 
defence  had  not  and  could  not  have  resulted 
in  any  benefit  to  the  estate.  Wallers  v.  Wood- 
bridge  (47  L.  J.  Ch.  516;  7  Ch.  D.  504),  dis- 
cussed,  and  principle  applied.  Dunn,  in  re; 
Brinklow  v.  Shingleton,  78  L.  J.  Ch.  425; 
[1904]  1  Ch.  648;  91  L.  T.  185;  52  W.  R.  345- 
Byrne,  J. 
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Equitable  Exeention  —  Share  of  Besidiiary 
Bfltate— Administration  Action— Jadgment  Cre- 
ditor —  Subsequent  Inoumbranoers  —  Oharging 
Orders  —  Stop  Orders— Priorities.]  —  An  order 
obtained  by  a  jud^^ent  creditor  appointing 
a  receiver  by  way  of  equitable  execution  ope- 
rates as  an  injunction  to  restrain  the  judg- 
ment debtor  from  himself  receiving  the  moneys 
over  which  the  receiver  is  appointed,  and  pre- 
vents him  from  deaUng  witii  the  moneys  to 
the  prejudice  of  the  execution  creditor.  It 
also  prevents  any  subsequent  judgment  creditor 
from  gaining  priority  over  the  creditor  obtain- 
ing the  order,  if  at  the  date  when  obtained  the 
property  of  the  judgment  debtor  cannot  be 
taken  in  execution  or  made  available  by  any 
other  legal  process.  Accordingly,  charging 
orders  and  stop  orders  upon  a  judgment  debtor*s 
share  in  a  testator's  residuary  estate  represented 
by  a  fund  in  Court  will  not  confer  priority  oyer 
a  previous  judgment  debt  in  respect  of  which 
an  order  appointing  a  receiver  of  the  debtor's 
interest  was  obtained  at  a  time  when,  owing 
either  to  there  being  no  fund  in  Court  or  to  the 
residue  not  having  been  then  ascertained,  no 
other  method  of  taking  in  execution  the  judg- 
ment debtor's  share  was  open  to  the  judgment 
creditor.  Anglesey  (Marquis),  In  re ;  De  Qdhe 
ICmintess)  v.  Oardner,  72  L.  J.  Oh.  782 ;  [1903] 
2  Ch.  727;  89  L.  T.  684;  62  W.  R.  124— 
Swinfen  Eady,  J.    And  see  col.  826. 

(b)  Order  of  AdministraUon, 

Intermeddling  with  Assets  before  Adndnis- 
tration— Ix\Junction.] — Where,  shortly  after  the 
death  of  a  tenant  intestate,  the  landlord  wrong- 
fully entered  and  seized  the  goods  of  the 
deceased,  the  Court,  on  the  ex  paiie  application 
of  the  sole  next-of-kin  before  administration, 
granted  an  injimction  restraining  the  landlord 
from  interfering  with  the  assets,  the  plaintiff 
giving  an  undertaking  as  to  damages.  Cassidy 
V.  Foley,  [1904]  2  Ir.  R.  427— Andrews,  J. 

Grant  to  Attorney— Dn^  to  Distribute  Assets.] 
— Where  letters  of  administration  have  been 
granted  to  the  attorney  of  the  person  entitled, 
who  is  abroad,  the  attorney  is  administrator  for 
all  purposes,  and  is  «not  justified  in  paying  over 
assets  to  his  principal  for  distribution  until  such 
principal  has  himself  taken  out  administration. 
Rendell,  In  re  ;  Wood  v.  Rendell,  70  L.  J.  Ch. 
266 ;  [1901]  1  Ch.  230;  83  L.  T.  626 ;  49  W.  R. 
131 — Cozens-Hardy,  J. 

Bentcharge  Issuing  out  of  Leaseholds— <*  Chat- 
tel real"— Vendor's  Lien— Intestacy- IdabiUty 
of  Kezt-of-kin.] — ^A  rentcharge  issuing  out  of 
leaseholds  is  a  chattel  real.  A  rentcharge  of 
this  kind  contracted  to  be  purchased  by  a 
testator  who  died  intestate  in  respect  thereof 
is  within  the  provisions  of  the  Real  Estate 
Charges  Acts,  1864  and  1877,  and  passes  to  his 
next-of-kin  as  persons  claiming  through  him, 
subject  as  between  themselves  and  the  other 
persons  claiming  through  the  deceased  to  a 
primary  liability  to  payment  of  the  vendor's 
Hen  for  unpaid  purchase-money,  notwithstand- 
ing the  absence  of  any  reference  to  next-of-kin 
in  the  negativing  part  of  section  1  of  the  Act 
of  1877.  Fraser,  In  re;  Lowther  v.  Frctser, 
73  L.  J.  Ch.  481;  [1904]  1  Ch.  726;  91  L.  T. 
48 ;  62  W.  R.  616 ;  20  T.  L.  R.  414— O.A. 


Beal  Estate— Bemise  of  Xortgaged  Estate — 
Action  to  Administer  Estate  of  HartgtatoT — 
Bents  and  ProAts— Assets  for  Payment  of  Debts 
—Funds  in  Xedio— Bight  of  Creditor  against 
Devisee  before  Judgment.] — The  Administration 
of  Estates  Act,  1833,  which  makes  real  estate 
of  a  deceased  person  assets  for  payment  of 
debts,  does  not  create  a  lien  or  charge  on  the 
estate,  and  therefore  a  creditor  cannot,  without 
obtaining  a  judgment,  attach  the  rents  and 
profits  of  such  estate.  Moon,  In  re ;  Holmes  v. 
Holmes,  76  L.  J.  Ch.  686 ;  [1907]  2  Ch.  304— 
Warrington,  J. 

Mortgagees  of  real  estate  of  a  testator  com- 
menced an  action,  on  behalf  of  themselves  and 
all  other  creditors,  for  administration  of  his 
real  and  personal  estate.  At  the  time  of  the 
issue  of  the  writ  the  personal  estate  had  been 
administered.  The  testator  had  devised  and 
bequeathed  all  his  real  and  personal  estate 
(subject  as  to  his  personal  estate  to  payment 
of  his  debts  and  funeral  and  testamentary 
expenses)  to  certain  persons,  who  were  repre- 
sented by  the  defendants.  There  was  standing 
in  Court  to  the  credit  of  a  partition  action, 
which  had  been  commenced  between  the  de- 
visees, a  fund,  which  had  been  paid  in,  repre- 
senting rents  and  profits  of  the  real  estate. 
The  plaintiffs  in  the  administration  action, 
before  having  obtained  judgment  in  their 
action,  applied  for  an  injunction  to  restrain 
the  defendants  from  applying  for  a  transfer  or 
payment  to  themselves  of  the  fund  in  Court : — 
Held,  that  the  application  must  be  refused. 
Hyatty  In  re;  Bowles  v.  Hyatt  (67  L.  J.  Ch. 
777 ;  38  Ch.  D.  609),  distinguished.    lb. 

Specialty  Debt— Xortgagor— Covenant— Beal 
Assets — Specific  Devisees— Payment  of  Interest 
by  one  Devisee— Testator's  General  Estate- 
Acknowledgment.] — Payment  of  interest  by  the 
specific  devisee  of  part  of  a  testator's  real 
estate,  which  was  subject  to  a  mortgage  created 
by  the  testator,  is  sufficient  to  keep  the  mort- 
gagee's right  of  action  alive  against  the  specific 
devisees  of  other  parts  of  the  real  estate  which 
were  not  subject  to  the  mortgage,  and  thus 
entitle  the  mortgagee  to  an  order  for  adminis- 
tration of  the  whole  of  the  testator's  real  estate. 
The  principles  laid  down  in  Eodda/m  v.  Morley 
(1  De  G.  &  J.  1)  applied.  Bradshaw  v.  Wid- 
drington  (71  L.  J.  Ch.  627 ;  [1902]  2  Ch.  430) 
discussed.  Lacey,  In  re ;  Howard  v.  Lightfoot^ 
76  L.  J.  Ch.  316 ;  [1907]  1  Ch.  330— C.A. 

Warwhalling  Assets — Charge  of  Debts,  Funeral 
and  Testamentary  Eacpenses  on  Bealty— Insuffi- 
ciency of  Personalty— Pecuniary  Legatees  and 
Devisees  of  Bealty— Order  of  Payment — ^Land 
Transfer  Act.] — The  operation  of  Part  I.  of  the 
Land  Transfer  Act,  1897,  by  putting  the  real 
estate  on  an  equality  with  the  personal  estate 
as  regards  adnunistration,  has  rendered  it  un- 
necessary for  a  testator  to  direct  that  his  real 
estate  shall  be  charged  with  the  payment  of  his 
debts ;  but  where  such  a  direction  has  been  in 
fact  given,  and  the  free  personalty  has  been 
exhausted  in  paying  the  debts,  the  Court  will 
give  effect  to  it  at  the  instance  of  pecuniary 
legatees,  and  direct  that  the  testator's  debts  &c. 
shall  be  paid  out  of  the  realty,  so  far  as  is 
necessary  in  order  to  leave  a  sufficient  part  of 
the  personalty  not  specifically  bequeathed  to 
satisfy  the  pecuniary  legacies.    Boberts,  In  re ; 
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RoberU  v.  Roberts  (72  L.  J.  Ch.  38 ;  [1902]  2  Ch. 
834),  followed.  Kempster,  In  re;  KempsUr  v. 
Kempster,  76  L.  J.  dh.  286;  [1906]  1  Oh.  446; 
94  L.  T.  248 ;  64  W.  R.  886— Kekewich,  J. 

OUimi  againit  Xf tote  of  BeooMed— €om1>o- 
ration.]— There  is  no  rule  that  the  Court  most 
necesfiarily  reject  a  claim  against  a  deceased 
person's  estate  merely  because  it  is  supported 
only  by  the  uncorroborated  evidence  of  the 
claimant.  Such  uncorroborated  evidence  should 
be  examined  with  care,  and  even  with  suspicion, 
but  if  in  the  result  it  convinces  the  Court  that 
the  claim  should  be  allowed,  the  Court  should 
allow  the  claim.  Hodgson^  In  re;  Beckett  v. 
RamsdaU  (31  Ch.  D.  183),  followed;  Finch, 
In  re ;  Finch  v.  Finch  (23  Ch.  D.  267),  dis- 
sented from.  Rawlinson  v.  Scholes^  79  L.  T. 
360— D. 

There  is  no  absolute  rule  as  to  corroboration 
being  necessary  in  the  case  of  a  claim  against 
the  estate  of  a  deceased  person.  Griffin,  In  re ; 
Griffin  v.  Griffin,  79  L.  T.  442— Byrne,  J. 

Order  for  Payment  of  Debt  in  Priority — 
Administration  of  Estate  in  High  Ooort— Sflbet 
of  Order.]— In  the  administration  of  the  estate 
of  a  lunatic,  a  creditor  in  whose  favour  an 
order  for  payment  has  been  made  during  the 
lunatic's  lifetime,  under  section  117  of  the 
Lunacy  Act,  1890,  has  no  right  to  priority  over 
the  other  creditors.  The  rights  of  creditors 
after  the  lunatic  is  dead  are  to  have  the  assets 
collected  and  distributed  according  to  their 
rights  as  creditors  on  the  estate  of  a  deceased 
person,  and  these  are  not  affected  by  the  fact 
that  the  estate  was  up  to  the  time  of  his  death 
subject  to  the  jurismction  in  lunacy.  Hunt, 
In  re ;  Silicate  Paint  Co.  v.  Hunt,  76  L.  J.  Ch. 
801;  [1906]  2  Ch.  296;  96  L.  T.  600  — 
Buckley,  J. 

Delay  in  Probate— Kegleet  to  get  in  Asseta— 
Omission  to  Pay  Debt— Loss  of  Interest— WilfU 
DefSsnlt.] — An  executor  will  not  be  charged  on 
the  footing  of  wilful  default  for  loss  of  interest 
arising  from  not  paying  off  a  mortgage,  where 
he  has  no  assets  in  hand  which  he  can  apply  in 
redemption  of  the  mortgage  and  the  property 
is  charged  with  an  amount  in  excess  of  ito 
value.  Stevens,  In  re;  Cooke  v.  Stevens,  67 
L.  J.  Ch.  118  ;  [1898]  1  Ch.  162 ;  77  L.  T.  608  ; 
46  W.  R.  177— C.A. 

Whether  executors  who  delay  proving  their 
testator's  will  can  be  rendered  liable  for  losses 
which  they  could  have  avoided  if  they  had 
proved  it  earlier — qucere,    lb. 

Liabilities— Action  to  Establish  Will— Com- 
promise — Agreement  te  Pay  Snm  ont  of  Assets 
te  Bay  Off  Opposition— Execnter's  Bight  to 
Credit  for  Bach  Pajrment— Costa.]- A  testator 
died  in  1894,  having  made  his  will  the  night 
before  his  death,  leaving  considerable  asseto. 
A  brother  of  the  testator,  who  was  supposed  to 
be  the  heir-at-law,  but  to  whom  nothing  had 
been  left,  entered  a  cave€U  against  probate 
being  granted.  The  executors  brought  an 
action  to  establish  the  will,  which  was  tried  in 
1896,  when  the  executors  compromised  the  suit 
by  paying  the  caveator  2,0002.  and  800i.  for  his 
coste.  In  1896  an  elder  brother  of  the  testator 
who  had  emigrated  to  Australia  over  twenty 


years  before,  and  had  not  been  beard  of  for 
many  years,  returned  to  Ireland,  and  broDght 
fin  action  to  have  probato  recalled  and  the  wiD 
set  aside.  The  action  was  tried  in  1897,  wbec 
the  jury  disagreed.  It  was  tried  a  second  time 
in  1898,  when  a  verdict  was  found  in  takYoar  of 
the  will,  omitting  certain  clauses.  In  an  ae^acm 
to  administer  the  estate  of  the  testator  the 
asseto  were  found  insufficient  to  pay  the 
legacies: — Held,  that  the  executors  were  not 
entitled  to  credit  for  the  simis  of  money  spent 
in  compromising  the  first  probato  suit,  bat  that 
they  were  entitled  to  their  coeta  in  that  suit. 
Graham  v.  M'Cashin,  [1901]  1  Ir.  B.  404^-CJk. 

Contingent  LiaUUties— Calls— Botaatua  of 
Assets— Praetiee—Parties.l— On  an  application 
for  an  order  directing  the  distribution  of  a 
testator's  estato  among  the  residuary  legatees, 
notwithstanding  the  existonce  of  a  possible 
future  claim  i^^nst  the  estato  for  c^ls  on 
shares  of  a  company  which  are  not  folly  paid 
up,  the  company  are  not  proper  parties  to  the 
proceedings.  King,  In  re;  MeUory.  South  Aus- 
tralian Land  Mortgage  and  Agency  Co.,  76 
L.  J.  Ch.  44 ;  [1907]  1  Ch.  72;  95  L.  T.  734- 
Neville,  J. 

In  such  a  case  the  Court  will  order  distribu- 
tion of  the  estate  among  the  residuary  legatees 
without  directing  the  retention  of  any  part  o£ 
the  asseto  to  meet  such  possible  future  claim; 
and  such  order  of  the  Court  completely  exone- 
rates the  executors  from  all  liability.  Nixon^ 
In  re ;  Gray  v.  Bell,  (73  L.  J.  Ch.  446 ;  ri904j 
1  Ch.  638)  followed.    16. 

Semble,  the  order  can  only  be  made  in  pro- 
ceedings in  which  administration  is  asked  for. 
lb. 


Leaseliolds— Indemnity— Betention  «f 
by  Ezeentors— Ho  Privity  of  Estato.] — Prior  to 
the  Law  of  Property  Amendment  Act,  1859,  the 
practice  of  the  Court  used  to  be  to  direct  the 
retontion  of  funds  to  meet  future  liabilities  in 
respect  of  leaseholds  belonging  to  a  deceased 
person  only  where  there  was  privity  of  estato 
between  the  lessor  and  the  executors,  the 
ground  of  such  retontion  apparently  being  the 
indemnity  of  the  executors.  Nixon,  In  re; 
Gray  v.  BeU,  73  L.  J.  Ch.  446;  [1904]  1  Ch. 
688— Byrne,  J. 

Where  in  a  case  admittedly  governed  by  the 
law  as  it  stood  before  the  Iaw  of  Property 
Amendment  Act,  1869,  executors  had  retained 
assets  as  an  indemnity  fund  against  contingent 
liabilities  that  might  arise  under  leasee  which 
had  formerly  been  the  property  of  their  testator 
but  had  not  become  vested  in  the  executors, 
and  there  was  no  privity  of  estato  between  them 
and  'the  lessors,  the  Court  made  an  order  for 
the  distribution  of  the  fund  amongst  the  bene- 
ficiaries, it  being  admitted  that  the  executors 
would  be  amply  protected  by  the  order  of  the 
Court.  King  v.  MalcoU  (22  L.  J.  Ch.  157; 
9  Hare,  692)  and  Dodson  v.  S(tmmeU  (80  L.  J« 
Ch.  799 ;  1  Dr.  &  S.  576)  discussed.    Ih. 

Volnntary  Creditor— Sflbot  of  Jndieatnre  Aet, 
1876,  s.  10.]— In  the  administration  of  an  in* 
solvent  estato  in  the  Chancery  Division  the 
Bankruptoy  Rules  by  virtue  of  the  Judioatiire 
Act,  1876,  s.  10,  apply  as  to  the  equality  ol 
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provable  debts,  and  therefore  voluntary  credi- 
tors rank  pari  passu  with  creditors  for  value. 
SmUh  v.  Morgan  (49  L.  J.  C.P.  410 ;  6  O.P.  D. 
337)  and  Maggi,  In  re  (51  L.  J.  Oh.  560;  20 
Ch.  D.  545|,  so  far  as  tney  conflict  with  this 
rule,  overruled.  Wkitaker,  In  re ;  Whiiaker  v. 
Palmer,  70  L.  J.  Ch.  6;  [1901]  1  Ch.  9;  83 
L.  T.  449 ;  49  W.  R.  106— C.  A. 

Eftate  Baty  <m  Settled  Property— PaymAnt  by 
Xzaeutor— Eight  of  Bocoupment.] — B.  mortgaged 
certain  property  to  secure  the  payment  of 
10,0002.  to  a  son  of  a  first  marriage,  with  a 
proviso  that  the  principal  sum  was  not  to  be 
called  in  during  B.'s  life,  if  interest  at  5  per 
cent,  was  punctually  paid  during  his  life.  The 
mortgage  shortly  afterwards,  on  the  occasion  of 
the  son's  marriage,  was  vested  in  the  trustees 
of  his  settlement.  A  few  years  afterwards,  on 
the  occasion  of  his  second  marriage,  B.  agreed 
to  bring  into  settlement  property  of  sufficient 
value  to  produce  5002.  a  year.  Certain  property 
was  actually  brought  in  at  the  time  and  settled 
on  the  usual  trusts,  which,  however,  proved  to 
be  only  worth  2972.  a  year.  By  his  will  B. 
devised  the  residue  of  his  property,  after  pay- 
ment of  his  funeral  and  testamentary  expenses, 
to  his  executors  on  trust.  On  B.'s  death  his 
estate  was  administered  in  Court.  By  an  order 
of  the  Court  leave  was  given  to  the  trustees  of 
the  second  settlement  to  prove  for  a  sum  of 
6,8002.  to  make  good  the  deficiency  in  the  value 
of  the  property  brought  by  B.  into  the  aforesaid 
settlement.  The  estate  proved  insolvent.  The 
revenue  authorities  in  assessing  the  '*  principal 
value*'  of  the  property  for  the  purpose  of  the 
payment  of  estate  duty,  declined  to  allow 
credit  for  the  said  sums  secured  by  the  above- 
mentioned  settlements.  The  estate  duty  was 
paid  by  the  executor,  who  claimed  the  right  to 
be  recouped  by  the  trustees  of  the  respective 
settlements  a  proportionate  part  of  the  duty 
on  the  sums  realised  by  them  m  respect  thereof : 
— Held,  that  the  executor  was  entitled  to  be  so 
recouped.  Cope  v.  Breslin,  [1903]  1  Ir.  R.  418 
— V.C. 

Tmst  for  Sale  and  Convorsion  —  Shares  of 
Baddue— Appropriation  of  Speoiflc  Aiietf  — 
Chattels  Real.]— The  principle  upon  which  the 
rule,  that  imder  a  will  containing  a  trust  for 
sale  and  conversion  executors  and  trustees  are 
entitled  to  appropriate  specific  assets  to  answer 
shares  of  residue,  proceeds  is  that  it  must  be 
competent  for  executors  and  trustees  to  agree 
with  the  beneficiary  that  they  will  sell  the  par- 
ticular assets  to  the  beneficiary  and  set  ofi  the 
amount  against  the  money  which  they  would 
otherwise  have  to  pay  to  him,  and  that  it  is  not 
necessary  for  them  to  go  through  the  form  of 
first  converting  the  assets  and  then  handing 
over  to  the  beneficiary  the  money  which  the 
beneficiary  may  be  desirous  of  immediately  re- 
investing in  the  very  assets  which  have  just  been 
sold.  The  doctrine,  therefore,  of  appropriation 
is  not  confined  to  pure  personal  estate,  but 
extends  to  chattels  real  and  also  to  tgbX  estate 
which  is  subject  to  a  trust  for  sale  and  conver- 
sion. Beverley,  In  re;  Waison  v.  Watson,  70 
L.  J.  Ch.  296;  [1901]  1  Ch.  681;  84  L.  T.  296; 
49  W.  R.  343— Buckley,  J. 

Although  section  4,  sub-section  1  of  the  Land 
Transfer  Act,  1897,  applies  as  well  to  personal 
as  to  real  estate,  it  has  not  taken  away  from 


executors  and  trustees  the  power  of  appropria- 
tion which  existed  before  the  Act,  at  all  events 
in  cases  where  there  is  a  trust  for  sale  and  con- 
version,   lb. 

Appropriation  of  Spoeiflo  Assets  — Will  - 
Bosidne  — Settled  Shares  —  Infant.]— Executors 
or  trustees  have  power  to  appropriate  specific 
assets  to  answer  settled  shares  of  residue, 
though  the  interests  of  infants  are  concerned. 
Lepine,  In  re ;  Dowsett  v.  Culver  (61  L.  J.  Ch. 
163 ;  [1892]  1  Ch.  210),  and  Richardson,  In  re ; 
Morgan  v.  Richardson  (66  L.  J.  Ch.  612 ;  [1896] 
1  Ch.  612),  applied  and  extended.  Nickels,  In 
re ;  Nickels  v.  NickeU,  67  L.  J.  Ch.  406 ;  [1898] 
1  Ch.  630;  78  L.  T.  379;  46  W.  R.  422— 
Stirling,  J. 

Absolute  &ift  followed  by  Ezoontory  Limitation 
— ConTorsion  of  Beversionary  Interest.]— The 
rule  in  Howe  v.  Dartmouth  {Earl)  (7  Ves.  137 ; 

1  Wh.  &  Tu.  L.C.  (7th  ed.)  68),  which  requires 
the  conversion  of  wasting  securities  and  rever- 
sionary interests,  may  apply  to  a  case  of  an 
absolute  gift  subject  to  an  executory  limitation ; 
but  the  inference  as  to  the  intention  of  the 
testator,  upon  which  the  rule  is  based,  is  weaker 
in  such  a  case  than  when  the  testator  has  given 
the  property  to  persons  successively  as  tenant 
for  Ufe  and  remaindermen.  Bland,  In  re ; 
Miller  v.  Bland,  68  L.  J.  Ch.  746 ;  [1899]  2  Ch. 
336— Stirling,  J. 

Contingent  Legacy  without  Interest— Appro- 
priation—Validity.] — Where  a  contingent  legacy 
is  given  by  a  will,  but  interest  is  not  given  in 
the  meantime,  the  executor  is  not  entitled  to 
invest  the  amount  of  the  legacy  and  appro- 
priate the  investment  to  it  in  such  a  way  that 
the  legatee  would  receive  any  profit  or  bear  any 
loss  arising  from  the  investment  before  the 
happening  of  the  contingency.  He  can  set 
apart  and  invest  a  reasonable  sum  to  secure 
payment  of  the  legacy  if  it  should  become  pay- 
able, but  the  investment  and  the  income  thereof 
will,  until  the  contingency  happens,  remain 
part  of  the  estate  of  the  testator.  Hail,  In  re ; 
Foster  v.  Metcalfe,  72  L.  J.  Ch.  664;  [1903] 

2  Oh.  226 ;  88  L.  T.  619 ;  61  W.  R.  629— C.A. 

Intestacy— AUowanees  to  PresomptiTe  Hext- 
of-kin  —  Beath  of  One  of  snch  Kezt-of-kin  in 
Lunatic's  Lifetime  Leaving  Children— Whether 
Allowance  to  Parent  to  be  brought  into  Hotch- 
pot.]— Under  various  orders  in  lunacy  allow- 
ances were  made  to  the  presumptive  next-of- 
kin  of  a  lunatic.  The  orders  provided  that  the 
persons  to  whom  such  allowances  were  made 
should  bring  them  into  account  in  the  event 
of  their  surviving  the  lunatic.  The  lunatic 
died  a  bachelor  and  intestate.  One  of  the  pre- 
sumptive next-of-kin,  a  sister,  to  whom  allow- 
ances had  been  made,  died  in  the  lifetime  of 
the  lunatic,  leaving  children : — Held,  that  the 
children  took  per  stirpes  under  the  Statute  of 
Distribution  as  representing  their  parent,  but 
were  under  no  obligation  to  bring  into  account 
the  allowances  made  to 'her.  Oist,  In  re ;  Oist 
v.  TimMll,  76  L.  J.  Ch.  667  ;  [1906]  2  Ch.  280 ; 
96  L.  T.  41 ;  22  T.  L.  R.  637— C.A.  Affirming, 
64  W.  R.  104^-Swinfen  Eady,  J. 

Annoity— Bequest  of  Bosidne  after  Beath  of 
Annuitant— Fond  Set  Apart  to  Answer  Annuity 
—Bight  of  Bfsiduary  Legatee  to  Balance.]- 


Digitized  by  LjOOQIC 


843 


EXECUTOE  AND  ADMINISTRATOE 


844 


Where  residue  is  bequeathed  on  trust  to  pay 
an  annuity  to  A,  and  after  the  decease  of  A  to 
pay  the  corpus  to  B,  the  Court  has  jurisdiction 
to  order,  in  spite  of  opposition  by  A,  that  a 
fund  shall  be  set  apart  to  answer  the  annuity, 
and  the  balance  be  paid  over  to  B.  Harbin 
V.  Masterman,  65  L.  J.  Ch.  196 ;  [1896J  1  Ch. 
861— C.A. 

Inteetate  Hoiband— Widonir's  Bights  — Beal 
and  Fenonal  Estate  —  Coatiiigent  Interests— 
Valnation.]  —  For  the  purposes  of  computing 
the  rights  of  a  widow  m  the  property  of  her 
inteetate  husband  under  the  Intestates*  Estates 
Act,  1890,  **  the  real  and  personal  estates "  of 
such  an  intestate  mean  all  that  he  has,  whether 
in  possession,  reversion,  or  contingency;  and 
the  general  words  of  section  1,  which  says  that 
"  the  real  and  personal  estate,'*  if  under  the 
value  of  5O01,,  shall  belong  to  the  widow  abso- 
lutely, are  not  controlled  by  the  provisions  of 
sections  6  and  6  as  to  valuation.  Heathy  In  re ; 
Heath  v.  Widgeon^  76  L.  J.  Ch.  450 ;  [1907]  2  Ch. 
270 ;  97  L.  T.  41— Kekewich,  J. 

Sole  Ezeentor  and  Vniyersal  Legatee  Pre- 
deceasing Testator  —  Intestacy  —  Advances — 
Hotchpot.] — Where  the  sole  executor  and  uni- 
versal devisee  and  legatee  under  a  will  dies 
before  the  testator,  there  is  an  intestacy,  and 
section  6  of  the  Statute  of  Distribution  applies, 
and  children  of  the  deceased  who  have  received 
advances  from  him  in  his  lifetime  must  bring 
the  advances  into  hotchpot  before  receiving 
their  shares  in  his  estate.  Ford^  In  re  ;  Ford 
V.  Ford,  71  L.  J.  Ch.  778;  [1902]  2  Ch.  605; 
87  L.  T.  113 ;  51  W.  E.  20— C.A. 

Practice  —  Bevisees  —  Heir-at-Law— Oosts  — 
Land  Transfer  Act,  1897.]— A  summons  was  taken 
out  by  the  executors  of  a  testator,  who  died 
after  the  Land  Transfer  Act,  1897,  came  into 
operation,  for  the  determinatien  of  the  question 
whether,  under  the  terms  of  the  will,  a  certain 
piece  of  freehold  land  was  included  in  a  specific 
devise,  or  went  to  the  heir-at-law.  The  will 
contained  no  general  devise  of  real  estate.  The 
devisees  and  the  heir-at-law  were  made  re- 
spondents : — Heldf  that  the  land  went  to  the 
heir-at-law ;  the  devisees  had  made  their  claim 
and  failed,  and  were  in  the  same  position  as  if 
they  had  brought  an  action  under  the  old  law. 
The  costs  of  the  heir-at-law  therefore  woiild  be 
taxed  as  between  party  and  party,  and  paid  by 
the  devisees.  Peel^  In  re;  Woodcock  v.  Holroydf 
81  L.  T.  504— Kekewich,  J. 

Beal  Estate— Conveyance  by  Personal  Sepre- 
ientativci  under  the  Land  Transfer  Act — 
Executors  Appointed  for  Property  Outside  the 
Jarisdiction.J— A  personal  representative  in  the 
sense  in  which  the  expression  is  used  in  the 
Land  Transfer  Act,  1897,  means  a  personal 
representative  in  whom,  prior  to  the  Act,  a 
chattel  real  belonging  to  the  deceased  would 
have  vested.  Executors  appointed  solely  for 
the  foreign  property  of  a  testator  are  not,  under 
the  Land  Transfer  Act,  1897,  necessary  parties 
to  a  conveyance  of  testator's  English  real  estate. 
Cohen's  Executors  and  London  County  CounciL 
In  re,  50  W.  R.  117— Byrne,  J. 

Pnnd  Carried  to  Separate  Accoont— Xortgage 
of  Separate  Fund— Claim  aninst  Fund  by  other 
Beneficiaries— Priorities.]— Where    in    an    ad- 


ministration suit,  by  a  decree  made  in  the 
presence  of  all  the  parties  interested,  the  share 
of  a  beneficiary  entitled  to  a  life  interest  is 

g laced  to  a  separate  account,  with  liberty  to 
im  to  receive  the  rents  and  dividends,  the 
mortgagee  of  such  share,  who  has  no  noUoe  of 
a  clauu  against  the  share  on  the  part  of  other 
beneficiaries,  is  entitled,  on  the  subsequent 
bankruptcy  of  the  mortgagor,  to  priority  over 
the  other  sharers  in  the  estate  administered. 
Eyton,  In  re;  Bartlett  v.  Charles  (59  L.  J.  Ch. 
783;  46  Ch.  D.  458),  approved.  Edgar  v. 
PlomUy,  69  L.  J.  P.O.  95;  [1900]  A.C.  431; 
82  L.  T.  573 ;  49  W.  R.  142— P.C. 

In  an  administration  suit  a  decree  was  made 
in  1888,  in  the  presence  of  all  the  parties 
interested,  carrying  over  to  a  separate  account 
the  share  of  one  of  the  beneficiaries  who  was 
also  the  sole  trustee  and  had  a  life  interest  in 
such  share,  and  empowering  him  to  receive  the 
income  of  his  share.  In  1893  the  respondent,  a 
purchaser  of  the  interest  of  some  of  the  devisees, 
mstituted  a  suit  against  the  trustee  alone  for  an 
account  of  rents  and  profits  received  by  him,  and, 
so  far  as  was  necessary,  for  administration  of  the 
trusts  of  the  will,  but  made  no  suggestion  ol 
any  breach  of  trust.  In  1895  the  trustee  assigned 
his  interest  by  way  of  mortgage  to  the  appel- 
lant. The  trustee  became  bankrupt,  being 
lar|;ely  indebted  to  the  other  beneficiaries,  who 
clauned  priority  over  the  appellant  for  the 
amount  due  to  them : — Heldy  that  the  appellant 
was  entitled  to  priority  on  the  ground  that  the 
decree  of  1888  amounted  to  a  declaration  that 
the  separated  funds  were  free  from  claims  by 
the  other  sharers  in  the  estate.    lb. 

Common  Order  for  Administration  against 
Executor— Subsequent  Action  by  same  Plaintiff 
charging  Wilftil  Default  and  Fraud— Ho  Evi- 
dence of  Fresh  Information  Acquired  since  Date 
of  Oonunon  Ordez^— Leave  of  Conrt.] — A  plaintiff 
who  has  obtained  a  common  order  for  adminis- 
tration of  an  estate  against  the  executor  may 
obtain  the  leave  of  the  Court  to  bring  a  fresh 
action  charging  {inter  alia)  wilful  default 
against  the  executor  without  proving  that  he 
did  not  acquire  the  information  on  which  he 
founds  his  fresh  action  in  time  to  utilise  it  in 
the  former  proceeding  in  which  he  obtained  the 
common  order  for  administration,  proof  of  which 
was  required  in  the  case  of  Laming  v.  Qte 
(48  L.  J.  Ch.  196;  10  Ch.  D.  715),  on  the 
plaintiff,  who  was  an  undischarged  bankrupt, 
giving  security  to  the  satisfaction  of  the  Master 
for  the  executor's  costs  of  the  fresh  action. 
Kurtz f  In  re ;  Emerson  v.  Henderson,  90  L.  T.  12 
— Swinfen  Eady,  J. 

Costs— Ho  Asset*— Executor's  Costs.]— It  is  a 
general  rule,  as  held  in  Bluett  v.  Jessop  (Jac 
240),  that  where  a  creditor  proceeds  against  a 
personal  representative  for  the  administration* 
of  the  personal  estate,  and  the  resiilt  shews 
that  there  was  no  personal  estate  at  the  time  of 
the  commencement  of  the  suit,  and  therefore 
nothing  to  pay  the  costs  of  the  personal  repre- 
sentative, and  that  the  personal  representative 
is  not  in  any  default,  the  plaintiff  must  in- 
denmify  the  personal  representative  in  respect 
of  the  costs  of  the  proceedings.  Hibernian 
Bank  v.  Lauder,  [1898]  1  Ir.  R.  262— V.O. 

Beal  and  Personal  Estate— Ineld«noe— 
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lAnd  Transfer  Act,  1897.]— The  Land  Transfer 
Act,  1897,  has  not  made  any  difference  to  the 
settled  practice  of  the  Ghimcery  Division,  as 
laid  down  in  Middletofif  In  re ;  Thompson  v. 
Harris  (61  L.  J.  Ch.  273 ;  19  Ch.  D.  562),  that 
the  costs  of  an  administration  action,  so  far 
only  as  they  have  been  increased  by  the  ad- 
ministration of  real  estate,  are  to  be  borne  by 
the  real  estate.  Jones^  In  re ;  Elgooi  v.  Jones^ 
71  L.  J.  Ch.  6;  [1902]  1  Ch.  92 ;  85  L.  T.  608 ; 
50  W.  R.  215— Buckley,  J. 

The  Act  has  not  the  effect  of  causing  the 
costs  of  ad  administration  action  to  be  borne, 
proportionately  to  thair  respective  values,  by 
the  real  estate  and  the  personal  estate.  Thus, 
costs  of  probate  or  of  letters  of  administration 
are  still  borne  by  the  personal  estate.    lb. 

Will—"  Testamentary  expenses  ''-Real 

and  Personal  Estate— Direetion  to  Fay  oat  of  Per- 
sonal Estate— Enquiry  as  to  Heir-at-Law  on  Intes- 
tacy— Oosts  of  Action- Incidence.] — A  testatrix 
who  died  intestate  as  to  her  r^  estate  be- 
queathed her  personal  estate  subject  to  the  pay- 
ment of  testamentary  expenses.  Administration 
proceedings  were  necessitated  by  the  intestacy  to 
obtain  an  enquiry  as  to  who  was  her  heir-at- 
law: — Heldf  tnat,  although  the  costs  of  these 
proceedings  were  **  testamentary  expenses,"  it 
is  a  rule  established  by  Patching  v.  Bamett 
(51  L.  J.  Ch.  74),  that  costs  exclusively  occa- 
sioned by  the  administration  of  real  estate  must 
be  borne  by  the  real  estate,  and  that  this  rule 
remains  unaffected  by  the  Land  Transfer  Act, 
1897.  Jones,  In  re ;  Elgood  v.  Jones  (71  L.  J. 
Ch.  6 ;  [1902]  1  Ch.  92),  followed.  Belts,  In  re ; 
Doughty  v.  Walker,  76  L.  J.  Ch.  468 ;  [1907] 
2  Ch.  149;  96  L.  T.  875— Kekewich,  J.  And 
see  Will. 

Oosts  of  Personal  Bepresentatiye  in  Defanlt 
to  the  Estate— Solicitor  for  DefSsnlting  Adminis- 
trator.]— A  personal  representative,  who  has 
been  ordered,  in  an  administration  suit,  to 
bring  in  money  due  by  him  to  the  estate,  will 
not  be  allowed  any  costs  in  the  suit  until  he  has 
complied  with  the  order.  His  solicitor  cannot 
be  m  any  better  position,  and  will  not  be 
allowed  credit  for  such  costs,  in  accoimting  for 
moneys  received  by  him  as  such  solicitor,  until 
his  client  has  brought  in  the  balance  due  by 
him.  O'Kean,  In  re ;  Ferris  v.  O'Kea/n,  [1907] 
1  Ir.  K.  228— C.A. 

Xanager  Appointed  by  the  Oonrt— TJnsnc- 
oessfnl  Action  Bronghtby  Xanager  with  the 
Sanction  of  the  Oonrt— Insdvent  Estate— Prio- 
rity— Solicitor.]— A  manager  appointed  by  the 
Court  in  an  administration  suit  obtained  leave 
to  proceed  with  an  action  at  common  law  by 
the  executors  to  recover  a  sum  claimed  to  be 
due  in  respect  of  a  contract  with  the  testator. 
The  defendants  in  that  action  counterclaimed 
a  larger  sum,  and  in  the  result  judgment  was 
entered  for  them  for  the  difference  between 
their  counterclaim  and  the  claim,  with  costs. 
The  fund  representing  the  testator's  available 
assets  was  insufficient  to  pay  the  costs  in  the 
common-law  action  of  the  defendants  and  those 
of  the  manager.  It  appeared  that  no  sum  out 
of  the  assets  would  be  payable  to  the  manager 
personally  in  respect  of  a  considerable  balance 
certified  to  be  due  to  him,  and  that  the  costs  in 
question  were  due  and  payable  to  his  solicitor : 


— Held,  that  the  manager's  solicitor  was  entitled 
to  be  paid  his  costs  in  the  common-law  action 
in  priority  to  the  costs  of  the  defendants  therein, 
out  of  the  fund  in  Court.  Bamsay  v.  Simpson, 
[1899]  1  Ir.  R.  194— C.A. 

Practice— Farther  Consideration— Oreditor— 
Applioation  for  Liberty  to  Attend.] — An  order 
had  been  made  in  a  creditor's  action  for  ac- 
counts and  enquiries  and  the  administration  of 
an  estate.  Upon  an  application  by  another 
admitted  creditor  that  he  might  be  at  liberty  to 
attend  the  proceedings  under  the  order  at  his 
own. expense,  or,  in  the  alternative,  that  he 
might  be  supplied  by  the  defendants'  solicitors 
with  a  copy  of  the  list  of  claims  lodged  in  the 
action  and  copies  of  any  affidavits  which  he 
might  require  relating  thereto,  and  that  the  de- 
fendants might  be  directed  to  give  notice  from 
time  to  time  to  the  applicant  or  his  solicitors  of 
all  proceedings  to  be  taken  under  that  order  in 
reference  to  claims  against  the  estate, — Held, 
that  leave  to  attend  the  proceedings  could  only 
be  given  under  the  general  power  of  the  Judge 
to  manage  the  business  in  his  own  chambers, 
and  that,  although  the  applicant  could  contest 
a  particular  claim  of  any  other  creditor,  it  would 
be  inconvenient  to  give  all  creditors  general 
leave  to  attend,  and  therefore  the  application 
must  be  refused.  The  applicant  could  have 
copies  of  the  affidavits  filed,  the  list  of  claims, 
and  other  documents  supplied  to  him  by  the 
defendants  at  his  own  expense.  Schroabacher, 
In  re ;  Stern  v.  Schwabacher,  76  L.  J.  Ch.  399 ; 
[1907]  1  Ch.  719 ;  96  L.  T.  564— Parker,  J. 

Conduct  of  Proceedings — Concnrrent  Actions — 
Bispnted  Olaim— Order  on  Undispated  Claim— Ap- 
pLieation  for  Carriage  of  Order.]— The  rule  that, 
where  there  are  two  actions  for  administration 
of  an  estate  and  judgment  is  given  in  one,  the 
plaintiff  whose  action  was  first  commenced  is 
entitled  to  the  conduct  of  proceedings  and  the 
carriage  of  the  order  made,  does  not  extend  so 
as  to  miltke  it  a  matter  of  course  to  give  the 
conduct  to  a  creditor  whose  claim  is  disputed, 
merely  because  he  was  the  first  to  bring  action. 
Boss  In  re ;  Wingfield  v.  Blair,  76  L.  J.  Ch. 
302;  [1907]  1  Ch.  482;  96  L.  T.  814— Swinfon 
Eady,  J, 


(c)  Insolvent  Estate. 

Xaster's  Certiflcate— Snbseqoent  Bistribntion 
of  Surplus  —  Incorporation  of  Bules  in  Bank- 
ruptcy.]— The  incorporation  of  certain  of  the 
rules  of  bankruptcy  into  the  administration  by 
the  Chancery  Division  of  an  insolvent  estate, 
by  virtue  of  section  10  of  the  Judicature  Act, 
1876,  does  not  cease  with  the  making  of  the 
Master's  certificate,  but  continues  to  the  end  of 
the  administration,  provided  that  the  estate 
still  remain  insolvent.  Whitaker  In  re  ; 
Whitaker  v.  Palmer,  73  L.  J.  Ch.  166;  [1904] 
1  Ch.  299 ;  90  L.  T.  277— Farwell,  J. 

An  estate  is  "  insufficient  for  the  payment  in 
full  of  .  .  .  debts  and  liabilities "  within  the 
meaning  of  section  10,  in  csjse  it  be  insufficient 
to  pay  interest,  from  the  date  of  the  order  of 
administration,  on  the  debts  that  carry  interest 
at  law,  even  though  it  be  sufficient  to  pay  all 
principal  debts  and  interest  up  to  the  date  of 
the  order.    lb. 
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Dictum  of  BiGBY,  L.J.,  in  Whitaker  In  re ; 
Whitaker  v.  Palmer  (70  L.  J.  Ch.  6,  7 ;  [1901] 
1  Ch.  9,  12),  applied.  Henley,  In  re ;  Aloock  v. 
Henley  (75  L.  T.  807),  not  foUowed.    Ih. 

Proof— Bankraptoy  Bulet— Ei timated  Value  of 
Future  Calle  on  Shares.]—^  the  administration 
of  the  insolvent  estate  of  a  deceased  person  the 
amonnt  due  for  calls  which  may  be  made  in 
respect  of  shares  in  a  company  held  by  him 
should  be  estimated  and  proved  for  as  well 
when  the  company  is  a  going  concern  as  when 
it  is  being  wound  up.  McMc^um,  In  re ;  Fuller 
V.  McMahon,  69  L.  J.  Ch.  142;  [1900J  1  Ch. 
178 ;  81  L.  T.  716 ;  7  Manson,  38— Stirling,  J. 

Administration— Ooite    ont    of    Iftate— Real 

Xitote.]— See  Will. 

Priority  of  Jadgment  Orediton.]— In  the  ad- 
ministration of  the  assets  of  a  person  whose 
estate  has  proved  insufficint  to  pay  his  debts, 
judgment  creditors  will  be  paid  pari  passu,  and 
not  in  priority  of  time.  M^Causland  v.  O'Cal- 
laghan,  [1904]  1  Ir.  R.  376— O.A. 

Priority  of  Bebte— Local  Bates.]— By  the  com- 
bined operation  of  section  1,  sub-section  6  of 
the  Preferential  Payments  in  Bankruptcy  Act, 
1888,  and  section  10  of  the  Judicature  Act, 
1875,  parochial  and  other  local  rates  (including 
poor  rate  and  highway  and  general  district 
rates)  have,  in  the  administration  by  the  Court 
of  the  assets  of  any  person  whose  death  is  sub- 
sequent to  December  31, 1888,  and  whose  estate 
proves  to  be  insufficient  for  the  payment  in  full 
of  his  debts  and  liabilities,  the  same  priority 
which  they  have,  by  virtue  of  the  Preferential 
Payments  in  Bankruptcy  Act,  1888,  in  the  case 
of  a  bankruptcy  where  the  receiving  order  is 
made  after  December  81, 1888,  and  pari  passu 
with  wages  and  salaries,  are  payable  before  other 
debts.  Heywood  In  re ;  Parkington  v.  Heytoood, 
67  L.  J.  Ch.  25;  [1897]  2  Ch.  693;  77  L.  T. 
428 ;  46  W.  R.  72 ;  4  Manson,  321— Stirling,  J. 

Onerons  Property— Bisdaimer.]— Section  55 
of  the  Bankruptcy  Act,  1883,  which  gives  power 
to  the  trustee  in  bankruptcy  to  disclaim  onerous 
property,  applies  to  administrations  in  bank- 
ruptcy under  section  126.  Dictum  of  Cave,  J., 
in  Oould,  In  re ;  Official  Receiver,  ex  parte 
(66  L.  J.  Q.B.  883,  885 ;  19  Q.B.  D.  92,  95), 
followed.  Mellison,  In  re  ;  Day,  ex  parte, 
75  L.  J.  K.B.  595;  [1906]  2  K.B.  68;  94  L.  T. 
679 ;  54  W.  R.  444 ;  13  Manson,  201— D. 

Costs— Priority  of  Legal  Personal  Bepresenta- 

tives.] — The  legal  personal  representatives  of  a 
deceased  person  whose  assets  prove  insufficient 
to  pay  the  costs  of  an  administration  action  in 
full  are  entitled  to  priority  in  respect  of  costs 
unless^  and  until  an  order  is  made  expressly 
depriving  them  of  their  priority.  Oaunt  v. 
Taylor  (2  Hare,  418)  followed  in  preference  to 
Swale  V.  Milner  (6  Sim.  672).  Griffith,  In  re  ; 
Jones  V.  Owen,  78  L.  J.  Ch.  464 ;  [1904]  1  Ch. 
807  ;  90  L.  T.  639-Farwell,  J. 

Transfer  of  Proceedings  in  Chancery  to  Bank- 
raptoy.]—The  intention  of  the  Legislature  in 
section  126  of  the  Bankruptcy  Act,  1888,  is  that 
estates  of  deceased  insolvents  shall  be  admin- 
istered in  Bankruptcy  In  the  same  way,  so  far 
as  possible,  as  those  of  living  bankrupts.    Con- 


sequently proceedings  for  administration  of  a 
deceased  insolvent's  estate  commenced  in 
Chancery  were  ordered  to  be  transferred  to 
Bankruptcy  in  the  absence  of  any  special 
reasons  for  retention.  Such  reasons  are  that 
difficult  questions  of  law  have  to  be  determined 
or  that  the  Chance^  proceedings  are  far  ad- 
vanced. Kenward,  In  re ;  Hammond  v.  Eade, 
or  Eade,  Inre,  94  L.  T.  277;  22  T.  L.  R.  239— 
Kekewich,  J.    ^See  also  Bankbxtftgy,  col.  153. 

(d)  Bight  of  Retainer. 

Honey  Paid  into  Court  on  Ezecntor's  own 
Application.]  —  An  executor  or  administrator 
does  not  lose  his  right  of  retainer  out  of  money 
paid  into  Court  because  he  himself  applies  for 
the  order  under  which  the  money  is  so  paid  in. 
The  right  of  retainer  need  not  be  expressly  re- 
served in  the  order.  Langley,  In  re ;  Johnson  v. 
Langley,  68  L.  J.  Ch.  361— Kekewich,  J. 

Becree  for  Administration— Form  of  Adminis- 
tration Bond.] — The  personal  representative  may 
still  retain  his  own  debt,  notwithstanding  a 
decree  for  administration  made  in  a  suit  by 
other  creditors,  notwithstanding  the  assets  out 
of  which  he  seeks  to  retain  came  to  his  hands 
after  the  decree,  and  notwithstanding  the  pre- 
sent form  of  a  creditor's  administration  bond 
which  provides  for  a  due  course  of  administra- 
tion *'  rateably  and  proportionably  and  accord- 
ing to  the  priority  required  by  law  and  not 
unduly  preferring  his  own  debt  or  the  debts  of 
any  other  of  the  creditors  of  the  deceased  by 
reason  of  being  an  administrator  as  aforesaid." 
Nunn  V.  Barlow  (2  L.  J.  (o.s.J  Ch.  123 ;  1  Sim. 
&  S.  588)  examined  and  followed.  Ikivies  v. 
Parry,  68  L.  J.  Ch.  346;  [1899]  1  Ch.  602;  47 
W.  R.  429— Romer,  J. 

Payment  of  Honey  under  Mistake  of  Law- 
Bight  to  Beoorer.] — The  mere  fact  of  payment 
into  the  hands  of  an  official  receiver  acting  as 
trustee  under  an  administration  order  in  bank- 
ruptcy of  assets  collected  by  an  executor  does 
not  necessarily  bar  the  executor's  right  of  re- 
tainer any  more  than  payment  into  Court. 
Bhoades,  In  re;  Bhoades,  ex  parte,  68  L.  J. 
Q.B.  804;  [1899]  2  Q.B.  347;  80  L.  T.  742;  47 
W.  R.  561 ;  6  Manson,  277— C.A. 

An  insolvent  debtor  died  indebted  to  his 
executrix  in  a  sum  of  604Z.  The  executrix  got 
in  the  estate  and  paid  the  money  into  a  biuik 
in  her  own  name.  An  order  was  subsequently 
made  for  the  administration  in  bankruptcy  of 
the  debtor's  estate.  Thereupon  the  official 
receiver  required  the  executrix  to  pay  over  to 
him  the  assets  which  she  had  collected,  which 
she  SMicordingly  did.  She  then  put  in  a  proof 
for  the  604/.,  but  on  being  informed  that  she 
had  a  right  of  retainer  she  withdrew  it : — Held, 
that  the  executrix  had  not,  by  handing  over  the 
assets  to  the  official  receiver  without  reserving 
her  right  of  retainer,  lost  that  right.    lb. 

Payment  ont  of  Conrt.]—An  executor's  or  ad- 
ministrator's right  of  retainer  is  only  applicable 
to  a  fund  which  he  has  actually  or  constructively 
got  into  his  possession.  Money  paid  into  Court 
on  his  application  does  not  come  constructively 
into  his  possession.  Pulman  v.  Mettdaws,  70 
L.  J.  Ch.  97;  [1901]  1  Ch.  283;  84  L.  T.  95- 
Cosens-Hardy,  J. 
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It  is  not  usually  the  practice  of  the  Court 
to  pay  out  funds  in  Court  to  the  legal  personal 
representative  of  a  creditor,  but  to  direct  an 
enquiry  as  to  who  are  the  persons  beneficially 
entitled  thereto.    lb. 

Bebt  Bamd  by  Statute.]— The  right  of  an 
executor  to  retain  or  set  off  the  share  of  one 
of  the  next-of-kin  in  the  estate  under  a  partial 
intestacy  against  a  debt  owing  by  him  to  the 
estate,  notwithstanding  that  it  is  barred  by  the 
Statute  of  Limitations,  depends  upon  whether 
there  was  due  from  the  legatee  a  debt  for  which 
but  for  the  Statute  of  Limitations  he  could 
have  been  sued.  Wheeler,  In  re ;  Hankinson  v. 
Hayter,  73  L.  J.  Ch.  676;  [1904]  2  Ch.  66;  91 
L.  T.  227 ;  62  W.  R,  686— Warrington,  J. 

Wtfto  by  Testator— Olaim  against  Exeeutors 
— Statute-barred  Debt.]— Although  an  executor 
may  retain  a  legacy  against  a  statute-barred 
debt  due  from  the  legatee  to  the  testator,  this 
rule  does  not  entitle  executors  to  the  benefit  of 
a  statute-barred  debt  as  against  a  person  who 
is  claiming  a  legal  right  to  damages  against  the 
testator's  estate  as  distinguished  from  a  claim 
on  the  testator's  bounty.  Dingle  v.  Coppen,  68 
Li.  J.  Ch.  837 ;  [1899]  1  Ch.  726;  79  L.  T.  693; 
47  W.  R.  279— Byrne,  J. 

Ezeoutor  E^taUe  Tenant  fer  Life.] — An  ex- 
ecutor, who  is  a  tenant  for  life  and  cestui  qus 
trusty  is  not  entitled  to  retain  a  sum  due  from 
the  testator's  estate  for  interest,  where  there 
are  trustees  competent  to  sue  for  the  corpus  of 
the  sum.  Dunning^  In  re ;  Hatherley  v.  Dunn- 
ing (64  L.  J.  Ch.  900),  followed.  Loomes  v. 
Stotherd  (1  L.  J.  (o.s.)  Ch.  220;  1  Sim.  &  S. 
468)  examined  and  explained.  Hay  ward,  In 
re;  Ttoeedie  v.  Hayward,  70  L.  J.  Ch.  166; 
[1901]  1  Ch.  221 ;  84  L.  T.  266;  49  W.  R.  296— 
Byrne,  J. 

Ezeentor's  Bebt  Exceeding  Asset*— Bealisation 
— ^Betainer  in  Specie.]— An  executor  whose  debt 
largely  exceeds  the  value  of  his  testator's  estate 
may  retain  the  entire  assets  in  specie  without 
first  realising  them.  Woodward  v.  Darcy  (Lord) 
(1  Plowd.  184)  and  Chapman  v.  Turner  (9  Mod. 
268;  B.C.  Vin.  Abr.  "Executor,"  D  2,  p.  71) 
discussed.  Gilbert,  In  re ;  Gilbert,  ex  parte,  67 
L.  J.  Q.B.  229;  [1898]  1  Q.B.  282;  77  L.  T. 
776 ;  46  W.  R.  361 ;  4  Manson,  337— Wright,  J. 

Plene  AdministraTlt- Claim  for  Succession 
Duty— Crown  Debt— Priority.]— A  debt  in  re- 
spect of  which  an  executor  has  exercised  his 
right  of  retainer  must  be  treated  as  a  debt  paid 
by  him,  and  not  as  money  remaining  in  his 
hands.  Where  therefore  an  executor  has,  with- 
out notice  of  any  claim  for  succession  duty, 
fully  administered  his  testator's  estate,  retain- 
ing a  portion  of  the  assets  in  payment  of  a  debt 
to  himself,  a  subsequent  claim  for  succession 
duty  cannot  be  enforced  against  the  portion 
of  the  assets  so  retained  by  the  executor. 
Fludyer,  In  re ;  Wingfield  v.  Erskine,  67  L.  J. 
Ch.  620;  [1898]  2  Ch.  662;  79  L.  T.  298;  47 
W.  R.  6— Romer,  J. 

Administratrix  of  Sole  Trostee— Bebt  Due  from 
Tmsteo  to  hiM  Tmst  Estate— Bight  of  Benefloi- 
aries  to  Bequire  Ex«reise  of  Bight  of  Betainer.] 
— ^Where  a  sole  trustee  dies  insolvent  and  in- 
debted to  his  trust  estate,  his  legal  personal 


representative,  who  has  pot  done  anything 
which  amounts  to  an  acceptance  of  the  trust, 
cannot  be  compelled  at  the  instance  of  the 
cestuis  que  trust  to  exercise  for  their  benefit  his 
right  of  retainer  as  personal  representative  over 
the  assets  of  the  deceased  trustee  in  respect  of 
the  moneys  owing  by  him  to  the  trust  estate. 
BidUy's  Trust,  In  re  (73  L.  J.  Ch.  696;  [1904] 
2  Ch.  774)  apMoved.  Fox  v.  Garrett  (29  L.  J. 
Ch.  428;  28  Beav.  16)  overruled.  Sander  v. 
HeatMeld  (44  L.  J.  Ch.  113 ;  L.  R.  19  Eq.  21) 
and  Faithfull,  In  re  (67  L.  T.  14),  distinguished. 
Benett,  In  re;  Ward  v.  Benett,  76  L.  J.  Ch. 
122;  [1906]  1  Ch.  216;  94  L.  T.  72;  64  W.  R. 
237— C.A. 

Qucere,  perVAXJQUAn  Williams,  L.J.,  whether 
the  right  of  retainer  would  continue  to  be 
exercisable  by  the  personal  representative  after 
he  had  appointed  new  trustees  of  the  trust 
instrument.    16. 

Judgment  against  Executrix — Ho  Plea  of 
Plene  Administravit  or  Betainer —  Subsequent 
Administration  Action- InsolTont  Estate— Bight 
to  Set  up  Betainer  against  Judgment  Creditor.]— 
Where  an  action  is  brought  by  a  creditor 
against  an  executor  in  respect  of  a  debt  due  to 
hun  from  the  testator,  and  in  the  action  the 
executor  does  not  either  plead  plene  adminis- 
travit,  or  set  up  his  retainer,  and  the  creditor 
recovers  judgment,  the  executor  cannot  in  an 
action  brought  to  administer  his  testator's 
estate  set  up  his  right  of  retainer  as  against  the 
judgment  creditor.  Marvin,  In  re ;  Crawter 
V.  Marvin,  74  L.  J.  Ch.  699;  [1906]  2  Ch.  490; 
93  L.  T.  699;  64  W.  R.  74;  21  T.  L.  R.  766— 
Swinfen  Eady,  J. 

Bight  of  Wife  to  Betain  as  Executrix  Honey 
Lent  to  Husband  for  Purposes  *  of  his  Business — 
Husband's  Estate  Insolvent.] — Section  3  of  the 
Married  Women's  Property  Act,  1882,  which 
deals  with  loans  by  a  wife  to  her  husband, 
does  not  apply  to  the  subject  of  retainer  by  a 
woman  as  executrix  of  her  husband.  Conse- 
quently, the  right  of  a  woman  who  is  executrix 
of  her  late  husband  to  retain  out  of  assets  of  his 
estate  come  to  her  hands  the  amount  of  a  loan 
made  by  her  out  of  her  separate  estate  to  her 
husband  for  the  purpose  of  his  business  is  not 
taken  away  by  the  joint  operation  of  that 
section  and  section  10  of  the  Judicature  Act, 
1876,  in  cases  where  the  estate  is  insolvent. 
Leng,  In  re ;  Tom  v.  Emmerson  (64  L.  J.  Ch. 
468,  471,  472;  [1895]  1  Ch.  662,  667,  660),  and 
May,  In  re  ;  Crawford  v.  May  (60  L.  J.  Ch.  34  ; 
46  Ch.  D.  499),  followed.  Ambler,  In  re; 
Woodhead  v.  Ambler,  74  L.  J.  Ch.  867 ;  [1906] 
1  Ch.697;  92  L.  T.  716;  63  W.  R.  684;  21 
T.  L.  R.  376— C.A. 

Proceeds  of  Sale  of  Beal  Estate— Beal  Bepre- 
sentative  —  Land  Transfer  Act.]—  The  Land 
Transfer  Act,  1897,  does  not  enable  an  admin- 
istratrix out  of  the  proceeds  of  sale  of  real  estate 
to  retain  a  debt  due  to  her  from  the  intestate's 
estate  in  priority  to  other  creditors.  WiJUams, 
In  re;  Holder  v.  Williams,  73  L.  J.  Ch.  82; 
[1904]  1  Ch.  62;  89  L.  T.  680;  52  W.  R.  318; 
20  T.  L.  R.  64— Joyce,  J. 

Disclaimer  of  Bight  of  Betainer— Application 
of  Beneficiaries.]  —  Where  a  sole  trustee  had 
misappropriated  part  of  his  trust  estate,  the 
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executor  of  his  insolvent  estate,  who  had  not 
acted  in  the  trust,  was  held  to  he  at  liberty  to 
decline  to  exercise  any  right  of  retainer  at  the 
request  of  beneficiaries  under  the  trust  as 
against  other  creditors.  Ridley's  Trusts,  In  re, 
73  L.  J.  Ch.  696 ;  [1904]  2  Ch.  774 ;  91  L.  T.  189 
— Joyce,  J. 

Qtuere,  whether  a  person  who  has  never 
agreed  to  be  trustee,  and  can  onljr  be  trustee 
by  reason  of  the  trust  estate  having  devolved 
upon  him  by  operation  of  law,  may  not  at  any 
time  decline  to  act  further  in  the  trust.    Ih. 

Adminiitrator  of  Sole  Trustee  —  IniolTent 
Eitote— Ezerciie  for  Benefit  of  Trust  Estate.]— 
The  administratrix  of  a  sole  trustee  who  died 
insolvent  appointed  new  trustees  of  the  trust 
estate,  without,  however,  vesting  the  trust 
property  in  them  .—Held,  that  the  right  to  sue 
for  the  trust  property  was  a  chose  in  action 
retained  by  her,  and  that  in  virtue  of  such 
right  and  as  legal  personal  representative  of 
the  trustee  she  was  bound,  if  called  upon  to 
do  so  by  the  beneficiaries  under  the  trust,  to 
exercise  her  right  of  retainer  in  respect  of  any 
debt  due  from  the  trustee's  estate  to  the  trust 
estate.  BidUy,  In  re  (73  L.  J.  Ch.  696 ;  [1904] 
2  Ch.  774),  considered.  Benett,  In  re ;  Ward  v. 
Benett,  92  L.  T.  593— Buckley,  J. 

Creditor  Appointed  Administrator — Adminis- 
tration Bond  —  "  Ifot  unduly  preferring."]  — 
Under  an  administration  bond  entered  into  by 
a  creditor  administrator  with  a  condition  that 
he  **  do  well  and  truly  administer  according  to 
law  (that  is  to  say)  do  pay  all  and  singular  the 
debts  which  he  (the  deceetsed)  did  owe  at  his 
decease  in  a  due  course  of  administration  rate- 
ably  and  proportionably  and  according  to  the 
priority  acquired  by  law  and  not  unduly  pre- 
ferring his  own  debt  or  the  debts  of  any  other 
of  the  creditors  of  the  said  deceased  by  reason 
of  his  being  an  administrator  .  .  .,''  the  ad- 
ministrator is  not  precluded  from  exercising 
his  right  of  retainer  in  respect  of  debts  due  to 
himself  from  the  deceased.  Davies  v.  Parry 
(68  L.  J.  Ch.  846 ;  [1899]  1  Ch.  602)  approved. 
Belham,  In  re;  Richardes  v.  Yates,  70  L.  J. 
Ch.  474;  [1901]  2  Ch.  52;  84  L.  T.  440;  49 
W.  R.  498— C.A.  See  also  Belham,  In  the  goods 
of;  Richardes  v.  YaUs,  84  L.  T.  800;  49  W.  R. 
448— GoreU  Barnes,  J. 

Bents  OdUeoted  by  Beoeiyer— Fonds  Trans- 
ferred from  other  ICatter.] — An  executor,  who 
was  abo  a  creditor  of  his  testator,  held,  in  an 
administration  action,  not  entitled  to  a  right 
of  retainer  in  respect  of  his  debt  out  of  rents  of 
a  chattel  real  collected  by  a  receiver  and  lodged 
by  him  to  the  credit  of  the  action,  but  entitled 
to  such  right  out  of  a  sum  lodged  in  Court 
under  the  Trustee  Relief  Act,  to  which  the 
testator  was  entitled  in  remainder,  and  which, 
having  fallen  into  possession  after  his  death, 
was  in  presence  of  the  executor  transferred  to 
the  crecQt  of  the  action.  Taaffe  v.  Taaffe,  [1902] 
1  Ir.  R.  148— V.C. 

Grant  of  Administration  to  Agent— Betainer 
for  Principal's  Debt.]— A  person  to  whom  a  grant 
of  administration  has  been  made  as  nominee  of 
a  creditor  of  an  intestate,  where  the  grant  is 
not  expressed  to  be  for  the  use  of  his  principal, 
cannot  retain  for  the  debt  due  to  his  principal. 


Richards,  In  re ;  Lawson  v.  Harvey,  70  L.  J. 
Ch.  699;  [1901]  2  Ch.  399;  86  L.  T.  273;  50 
W.  R.  57— Cozens-Hardy,  J. 


(e)  Right  of  Preference. 

Specialtj  Oreditors— Simple  Contract  Creditors.] 

— An  executor's  right  of  preference  of  one 
creditor  over  another  before  a  judgment  for 
administration  has  not  been  abolished  by  the 
Administration  of  Estates  Act,  1869  (commonly 
called  Hinde  Palmer's  Act),  and  as  a  result  of 
that  Act  can  now  be  exercised  as  against 
specialty  and  simple  contract  creditors  on  an 
equal  footing,  so  that  a  simple  contract  creditor 
of  the  testator  may  be  preferred  by  the  executor 
to  a  specialty  creditor.  Hankey,  In  re ;  Smith 
V.  Hankey  (68  L.  J.  Ch.  242  ;  [1899]  1  Ch.  641) 
(see  below),  overruled.  Samson,  In  re ;  Robins 
V.  Alexander,  76  L.  J.  Ch.  21 ;  [1906]  2  Ch.  584 ; 
96  L.  T.  633-C.A. 

Creditors  of  TTneqnal  Degree.] — An  executor's 
or  administrator's  right  of  preference  stands  on 
the  same  footing  as  his  right  of  retainer,  and, 
notwithstanding  Hinde  Palmer's  Act,  can  only 
be  exercised  as  between  creditors  of  equal  degree. 
A  simple  contract  creditor  may  not  be  preferred 
to  a  specialty  creditor.  Orsmond,  In  re ;  Drury 
V.  Orsmond  (58  L.  T.  24),  not  followed.  Jones, 
In  re  ;  Calver  v.  Laxt<m  (56  L.  J.  Ch.  360 ;  31 
Ch.  D.  440),  and  other  decisions  on  the  right  of 
retainer  followed  and  applied.  Hankey,  In  re ; 
Smith  V.  Hankey,  68  L.  J.  Ch.  242 ;  [1899]  1 
Ch.  541 ;  80  L.  T.  47 ;  47  W.  R.  444— North,  J. 


(f)  Secured  Creditor, 

Withdrawal  of  Proof— Certifloate— Deprecia- 
tion in  Secnrity— Sabseqnent  Beintrodiiction  of 
Proof.] — Under  section  10  of  the  Judicature 
Act,  1875,  the  rule  in  bankruptcy — that  a 
creditor  can  come  in  and  prove  at  any  time 
during  the  administration,  provided  that  he 
does  not  interfere  with  any  prior  distribution  of 
the  estate  amongst  the  creditors,  and  subject,  in 
cases  where  he  has  to  get  leave  to  prove,  to  any 
terms  which  the  Court  may  impose— is  ap- 
plicable in  the  administration  of  an  insolvent 
estate  in  Chancery,  unless  there  is  any  Chanoery 
practice  which  prevents  it  being  applicable  in 
the  particular  case.  WMurdo,  In  re ;  Penfield 
V.  M'Murdo,  71  L.  J.  Ch.  691 ;  [1902]  2  Ch.  684 ; 
86  L.  T.  814 ;  60  W.  R.  644— C.A. 

In  an  action  for  the  administration  of  an  estate 
in  Chancery  a  creditor  is  as  a  rule  allowed  to 
come  in  after  a  certificate  of  debts  has  been 
made  and  share  in  the  administration  of  any 
assets  remaining  undistributed,  but  upon  suon 
terms  as  the  Court  thinks  fit  to  impose.  This 
can  be  done  notwithstanding  the  certificate  and 
without  varying  it,  unless  the  debt  was  contested 
and  adjudicateid  upon  by  the  Master  when 
making  his  certificate.    lb, 

A  creditor  of  an  insolvent  estate  who  held 
security,  preferring  to  rely  on  his  security,  with- 
drew his  claim  to  prove  before  the  Master,  and 
the  certificate  stated  that  the  claim  had  been 
made  and  disallowed.  The  security  subsequently 
became  very  much  depreciated  owing  to  circum- 
stanoes  beyond  the  control  of  the  creditor,  and 


Digitized  by  LjOOQIC 


853 


EXECUTOR  AND  ADMINISTEATOE. 


854 


was  insufficient  for  his  debt: — Held^  that  the 
certificate  did  not  amount  to  an  adjudication 
upon  the  debt,  and  the  creditor  ought  upon 
terms  to  be  allowed  to  come  in  and  prove  agamst 
undistributed  assets  without  vamng  the  certifi- 
cate. Terms  stated.  HopkmSt  In  re ;  Williams 
V.  Hopkins  (18  Gh.  D.  370),  distinguished  by 
BoMEB,  L.J.,  and  STiRLura,  L.J.  Metcalfe^  In 
re ;  Hicks  v.  May  (49  L.J.  Ch.  192;  18  Ch.  D. 
236),  applied  by  Stirling,  L.J.    lb. 

The  fact  that  a  creditor  who  holds  as  security 
for  his  debt  shares  and  debentures  of  a  company 
might  during  the  administration  have  realised 
his  security  for  a  substantial  sum  but  did  not 
do  so,  is  not  in  itself  a  sufficient  reason  for  re- 
fusing to  allow  him  to  come  in  and  prove  when 
his  security  turns  out  to  be  insufficient.    Ih. 

Troot  against  Beal  Estate  —  Applicatien  to 
FroY6  against  Personalty  in  Ck>nrt  — La^  of 
Time.]— Where  an  estate  is  administered  m  the 
Chancery  Division  a  legal  debt  is  not  thereby 
made  equitable,  and  the  right  of  a  creditor  under 
the  decree  is  a  legal  right  though  the  remedy  is 
given  by  a  Court  of  equity.  Harrison  v.  Kirky 
73  L.  J.  P.C.  85 ;  [1904]  A.C.  1 ;  89  L.  T.  566— 
H.L.  (Ir.) 

A  creditor  is  not  precluded  from  the  benefit 
of  the  decree  after  the  time  fixed  by  the  Court 
for  creditors  to  come  in  and  prove  their  debts, 
and  if  there  is  a  fund  in  Court  applicable  to 
the  payment  of  debts  the  Court  will  allow  such 
a  creditor  to  share  such  assets  subject  to  the 
terms  which  it  may  impose.    76. 

Holding  Seonrity  from  Third  Part j— Proof- 
Payment  firom  Third  Party.]— J.  B.  by  his  wiU 
left  aU  his  real  and  personal  estate  to  his  wife 
for  life,  and  he  left  legacies  to  his  children, 
payable  after  the  death  of  his  wife,  which  he 
charged  upon  his  real  and  chattel  rc^  estates, 
and,  subject  thereto,  he  gave  the  residue  of  his 
realty  and  personalty  to  his  wife.  After  the 
testator's  death  in  1870  his  widow  went  into 
possession,  and  some  of  the  legatees  applied  to 
her  for  payment  of  their  legacies  dunng  her 
lifetime,  and  she  agreed  to  the  proposal.  The 
money  was  borrowed  from  an  insurance  com- 
pany, the  repayment  being  secured  by  three 
deeds  of  mortgage,  by  which  the  legatees  so  paid 
mortgaged  their  legacies  to  the  company 
and  covenanted  for  payment  of  the  amount 
advanced.  The  widow  also  covenanted  with  the 
insurance  company  for  payment,  and  charged 
her  life  estate  and  the  residue  with  the  re- 
payment of  the  amount  advanced.  The  com- 
pany advanced  for  payment  of  the  legacies 
5,400/.  The  widow  died  in  1891  and  her  estate 
proved  insolvent,  but  the  interest  on  the  mort- 
gages was  paid  down  to  her  death.  In  the 
proceedings  to  administer  her  assets  the  in- 
surance company  proved  for  5,400Z.  on  the 
covenants  in  the  mortgage  deeds,  without 
valuing  the  other  securities  which  they  held, 
and  they  received  payments  which  reduced  the 
amount  due  to  them  to  8,1882.  On  the  final 
allocation  of  the  funds, — Held^  that  the  in- 
surance company  were  entitled  to  receive  a 
dividend  on  the  full  amount  of  their  debt  as 
proved,  without  deducting  therefrom  the  pay- 
ment received,  provided  that  they  did  not 
receive  more  than  twenty  shillings  inr  the 
pound.  Browne  v.  Browne,  [1904]  1  Ir.  B.  299 
— C.A. 


8.  Actions  by  and  aoainbt. 

Action  by  Creditor— Judgment  against  Eze- 
outiix— Ho  Plea  of  Plene  Adminiitrayit  or  Be- 
tainer — Snbeeqnent  Adminiitration  Aotion  — 
InsolYont  Eftato— Bight  to  Sot  up  Betainer 
against  Judgment  Oroditor.] — Where  an  action 
is  brought  by  a  creditor  against  an  executor  in 
respect  of  a  debt  due  to  him  from  the  testator, 
and  in  the  action  the  executor  does  not  either 
plead  vUne  administravit,  or  set  up  his  retainer, 
and  the  creditor  recovers  judgment,  the  exe- 
cutor cannot  in  an  action  brought  to  administer 
his  testator's  estate  set  up  his  right  of  retainer 
as  against  the  judgment  creditor.  Marvin,  In 
re  ;  Crawter  v.  Marvin,  74  L.  J.  Ch.  699  ;  [1905] 
2  Ch.  490 ;  93  L.  T.  599 ;  54  W.  R.  74 ;  21  T.  L.  R. 
765— Swinfen  Eady,  J. 

Claim  against  Sitate  of  a  Deceased  Penon— 
Damages  for  Idsrepreeentation- TTnliqaidatod 
Damaget— **  Aotio  penonaUi  moritnr  onm  per- 
sona."]— A  claim  in  an  administration  action 
against  the  estate  of  a  deceased  testator  for 
damages,  on  the  ground  that  the  claimant  was 
induced  by  the  misrepresentation  of  the  testator 
to  purchase  from  him  certain  worthless  shares 
in  a  company,  is  in  the  nature  of  a  claim  for 
unliquidated  damages  in  an  action  for  deceit, 
although  the  claim  is  made  for  the  actual  price 
paid  for  the  shares.  Such  a  claim  falls  within 
the  maxim  Actio  personalis  inoritur  cum  per- 
sona, and  is  not  maintainable.  Duncan,  In 
re;  Terry  v.  Sweeting,  68  L.  J.  Ch.  253;  [1899] 
1  Ch.  387 ;  80  L.  T.  322 ;  47  W.  R.  379— 
Romer,  J. 

AdminiBtrator  Pendente  Lite— Beceiyer  — 
Indemnity— Dismissal  of  Aotion  Charging  Xis- 
condnct  —  Ko  Benefit  to  Estate  —  Costs  of 
Defence.] — A  receiver  is  not  entitled  to  be  in- 
demnified against  every  action  that  may  be 
brought  charging  fraud  against  him  personally, 
but  only  in  cases  where  in  defending  himself 
as  receiver  in  an  action  brought  in  respect  of 
the  estate  he  is  also  defending  the  estate.  The 
nature  of  the  indemnity  in  such  circumstances 
is  similar  to  that  given  in  the  case  of  trustees. 
Dunn,  In  re ;  Brinklow  v.  Singleton,  73  L.  J. 
Ch.  425 ;  [1904]  1  Ch.  648 ;  91  L.  T.  135 ; 
52  W.  R.  345— Byrne,  J. 

Where  an  action  charging  a  person  with 
gross  personal  fraud  both  as  administrator 
pendente  lite  and  also  as  receiver  of  an  estate 
was,  in  default  of  appearance  by  the  plaintiff 
at  the  trial,  dismissed  with  costs,  and  the  plain- 
tijB  was  unable  to  pay  the  costs,  the  receiver 
was  not  allowed  out  of  the  estate  the  costs  of 
his  defence  of  the  action,  on  the  ground  that 
the  defence  had  not  and  could  not  have  resulted 
in  any  benefit  to  the  estate.  Walters  v.  Wood- 
bridge  (47  L.  J.  Ch.  516 ;  7  Ch.  D.  504)  dis- 
cussed, and  principle  applied.    lb, 

Aotion  of  Trespass— Beal  Estate— Grant  not 
Obtfl^ed — BeceiYor.]  ~  An  administrator  can 
bring  an  action  in  respect  of  a  trespass  against 
the  real  estate  in  the  interval  between  the  death 
of  the  testator  and  the  grant  of  the  letters  of 
administration,  and  he  can,  if  necessary,  before 
the  grant  obtain  the  appointment  of  a  receiver 
to  prevent  a  wrong  being  done  to  the  estate. 
The  principle  laid  down  in  Foster  v.  Bates, 
(13  L.  J.  Ex.  88,  90;  12  M.  &  W.  226,  283) 
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applied.    Pryse,  In  re,  73  L.  J.  P.  84 ;  [1904] 
P.  801 ;  90  L.  T.  747— C.A. 

9.  Otheb  Matters. 

Aeknowledgment  by  One  of  Two  Exeentorf.]— 
See  Limitation,  Statutes  op. 

Adminiitiatioii  of  Insolyent  Eitatet— Seetioa 
186  of  Bankrnptoy  Aet,  1888.]— 5e«  Bank- 
ruptcy. 

Annuity— Appropriation  of  Capital  Sun.]— See 
Boss,  In  re,  post,  Husband  and  Wife. 

Arrean— Oortiiioate.]— iS€e  Will. 

Oontraet  by  Teitator  to  Boild— Deviie— Von- 
oompletion— Bight!  of  Devisee.]— ;See  Will. 

De  fon  tart.}— See  Revenue. 

Easement  —  Power  to  Grant.]  — See  Lands 
Clauses  Act. 

Grant  of  Letters  of  Administration,  fto.]— 5ee 
Will. 

Intermeddling  by  Ezeentor  —  Compelled  to 
Take  out  Probate.]— See  Will. 

leaseholds— Sale  of— Title— Von-existenee  of 
Debts.]— See  VerrelVs  CotUract,  In  re,  post, 
Vendor  and  Purchaser. 

Legacies,  4c. — Payment  of  ] — See  Will. 

Originating  Summons.]— £>ee  Practice. 

Beal  Estate— Assent  of  Executor  to  Devise  of 
— Stamp.] — See  Revenue. 

Tmstee — When  Executor  Becomes.]  —  See 
Trust. 

Whether  Executor  an  Express.]  —  5ee 

Trust. 

trndischarged  Debtor  —  After-acquired  Pro- 
perty.]—See  Bankruptcy,  col.  107. 


EXTRADITION. 

1.  StattUe,Sb6, 

2.  General  Principles,  865. 

3.  Bail,  868. 

4.  Beviewing  Decision  of  Magistra^te,  868. 
6.  Property  of  Prisoner,  868. 

1.  Statute. 
6  Edw.  7  c.  16  M  the  Exiradilion  Act,  1906. 

2.  General  Principles. 

Foreign  Depositions— Duty  of  Kagistrate  to 
Hear  Evidence  for  Defence.] — In  extradition 
oases  the  magistrate  ought  to  scrutinise  foreign 
depositions  to  see  that  they  afford  substantial 
evidence  of  facts  going  to  prove  an  offence, 
but  the  fact  that  they  may  be  criticised  or 
cross-examined  subsequently,  or  that  they  mav 
not  have  been  taken  according  to  the  English 
rules  of  evidence,  does  not  preclude  the  magis- 
trate from  acting  upon  them.  Evidence  given 
on  behalf  of  the  defence  ought  to  be  considered 
by  the  magistrate  in  deciding  whether  he  will 
grant  a  committal  for  extradition  or  not.  Bex 
v.  Zo$»enh4im,  20  T.  L.  R.  121— D. 


Fugitive  Offender— Committal  fat  Beturm— 
Msnce— Evidence— Proof  of  Colonial  Statute.]- 
Under  the  Fugitive  Offenders  Act,  1881,  belbre 
the  magistrate  can  commit  a  fugitive  to  prison 
to  await  his  return  he  must  be  satisfied  that 
the  offence  with  which  the  fugitive  is  charged 
is  one  which  is  for  the  time  being  punishable  in 
that  part  of  his  Majesty's  dominions  in  which 
it  was  committed,  either  on  indictment  or  in- 
formation, by  imprisonment  with  hard  labour 
for  a  term  of  twelve  months  or  more,  or  by  any 
greater  punishment.  Where  the  fugitive  was 
charged  with  larceny  in  the  State  of  Victoria, 
and  the  evidence  on  the  depositions  did  not 
shew  that  the  fugitive  had  committed  the 
offence  charged  or 'that  it  was  an  offence  punish- 
able in  Victoria  by  imprisonment  with  hard 
labour  for  twelve  months  or  more,  the  evidence 
on  the  depositions  being  merely  to  the  effect 
that  larceny  was  punishable  under  the  Grimes 
Act  (Victoria)  (No.  1,079),  1890,  by  imprison- 
ment with  hard  labour  for  any  term  not  exceed- 
ing five  years,  it  was  contended  that  the  offence 
wmch  the  fugitive  had  committed  came  within 
the  provisions  of  the  Crimes  Act,  1890,  Amend- 
ment Act  (No.  1,478),  1896— as  to  which,  how- 
ever, no  evidence  had  been  given  before  the 
magistrate,  nor  did  any  evidence  appear  on  the 
depositions : — Held,  upon  a  rule  nisi  for  a  writ 
of  habeas  corpus,  that,  taking  into  account  all 
the  circumstances  of  the  case,  the  order  of  the 
magistrate  committing  the  fugitive  to  prison 
to  await  his  return  must  be  discharged,  as 
there  was  no  proof  before  the  Court  of  the 
colonial  statute  so  as  to  bring  the  case  within 
section  9  of  the  Fugitive  Offenders  Act,  1881, 
and  that  it  was  the  duty  of  the  prosecution 
to  prove  that  the  conditions  imposed  by  that 
statute  had  been  fulfilled.  Bex  v.  Brixton 
Prison  {Chvemor) ;  Percival,  In  re,  76  L.  J. 
K.B.  619;  [1907]  1  K.B.  696;  96  L.  T.  545; 
71  J.  P.  148;  23  T.  L.  R.  28a— D. 

Semble,  the  Court  could  in  a  proper  case 
receive  evidence  shewing  that  the  condition  of 
the  statute  had  been  fuelled,  or  send  the  case 
back  to  the  magistrate  for  further  evidence  to 
be  given.    lb. 

Suspension  of  Period  of  Punidiment  —  Dis- 
charge on  Ground  of  UL-health— Condition  tkat 
Punishment  must  be  Besumed  upon  Improve- 
ment of  Health— **  Exemption  firom  prooeeution 
or  punishment  acquired  by  lapse  of  time"— 
German  Extradition  Treaty.]  — The  applicant 
was  convicted  on  September  22,  1903,  in 
Germany,  of  misappropriating  various  sums  of 
money  and  obtainmg  a  loan  by  ffUse  pretences, 
and  sentenced  to  four  years'  imprisonment. 
The  sentenced  commenced  to  run  from  Novem- 
ber 11,  1902.  In  October,  1903,  the  applicant 
was  removed  to  a  hospital,  and  was  disohaiged 
in  February,  1905,  under  the  provisions  of  sec- 
tion 487  of  the  German  Criminal  Procedure 
Ordinance,  as  **  further  execution  caused  ap- 
prehension of  imminent  danger  to  his  life." 
The  stay  in  hospital  up  to  February  4,  1904, 
was  reckoned  as  being  within  the  period  of 
punishment.  The  applicant  was  in  November, 
1905,  ordered  to  enter  ag^n  Xipon  his  punish- 
ment in  order  to  complete  his  seHtence.  iSis 
extradition  was  applied  for  in  AprU,  tWf,  and  a 
rule  having  been  obtained  for  a  nabeakccrpus  on 
the  ground  that,  having  been  lawfully  dboharged 
from  custody,  the  term  of  imprisomnEmt  had 
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expired  before  the  demand  for  extradition  was 
made, — Held,  that  the  rule  must  be  discharged, 
as  the  applicant  had  not  been  "  tried  and  dis- 
charged or  punished  **  within  Article  IV.  of  the 
Extradition  Treaty  with  Germany;  and,  fur- 
ther, that  no  exemption  from  punishment  'had 
been  acquired  by  lapse  of  time  within  Article  V. 
of  the  treaty,  inasmuch  as  that  exemption  only 
applied  according  to  the  laws  of  the  State  applied 
to,  and  in  England  no  exemption  from  punish- 
ment could  be  acquired  by  lapse  of  time,  a  sen- 
tence having  to  be  completed  within  the  speci- 
fied time  of  the  sentence,  while  in  Germany  a 
man  who  was  ill  was  allowed  out  of  prison  under 
the  obligation  to  serve  the  rest  of  his  sentence 
when  his  health  improved.  Bex  v.  Brixton 
Prison  (Oovemor);  Calherla,  In  r«,  76  L.  J. 
K.B.  1117 ;  [1907]  2  K.B.  861 ;  71J.  P.  509 ;  23 
T.  L.  R.  737— D. 

PTMOTiption  «f  Pnniihment  under  ForeigiL 
Law-— Ckvmmittal  for  Extradition  More  Expiry 
of  Proforiptive  Period — ConTietion  for  Monee 
in  this  Country — Liberation  after  Expiry  of 
ProtoriptiYe  Period — Oinnpetenoy  of  Surmder.] 
— On  June  28, 1901,  the  prisoner  was  convicted 
of  larceny  in  Belgium  in  his  absence,  and  the 
prescriptive  period  of  five  years  fixed  by  Belgian 
law  began  to  run  on  July  9, 1901.  On  March  9, 
1906,  an  order  was  made  by  a  magistrate  at 
Bow  Street  committing  the  prisoner  to  prison 
to  await  the  warrant  of  a  Secretary  of  State  for 
his  surrender  to  the  Belgian  Government,  but 
on  the  same  day  the  prisoner  was  committed 
for  trial  at  the  Central  Criminal  Court  for  an 
offence  committed  in  this  country,  and  in 
respect  of  which  he  was  sentenced  on  April  4, 
1906,  to  twelve  months'  imprisonment  with 
hard  labour.  On  being  liberated  at  the  expira- 
tion of  that  sentence  on  February  16, 1907,  he 
was  inmiediately  re-arrested  and  detained  under 
the  committal  order  of  March  9, 1906,  pending 
extradition.  A  rule  having  been  obtained  for 
a  habeas  corpus  on  the  ground  that,  as  the 
period  of  prescription  under  Belgian  law  had 
expired  on  July  9,  1906,  the  offence  committed 
in  Belgium  was  no  longer  punishable,  and 
consequently  that  the  prisoner  could  not  be 
extradited, — Heldf  that  the  rule  must  be  dis- 
charged, inasmuch  as  the  committal  order  for 
extradition  made  on  March  9,  1906  (at  which 
date  the  prescriptive  period  had  not  elapsed), 
was  a  good  order  in  respect  of  which  the  Secre- 
tary of  State  could  have  issued  his  warrant, 
if  his  power  to  do  so  had  not,  by  virtue  of 
section  3,  sub-section  8  of  the  Extradition  Act, 
1870,  and  Article  XI.  of  the  Extradition  Treaty 
with  Belgium,  been  suspended  until  the  punish- 
ment to  which  the  prisoner  became  subject  by 
English  law  had  taken  place.  Bex  v.  Brixton 
Prison  (Oovemor);  Anwera,  In  re,  76  L.  J. 
K.B.  661 ;  [1907]  2  K.B.  167 ;  96  L.  T.  821 ;  71 
J.  P.  226 ;  23  T.  L.  R.  416— D. 

Treaty  with  Oermany— Evidence  for  Extra- 
dition— Limit  of  Time— Habeas  Oorpns.]— The 
object  of  Article  XII.  of  the  Extradition  Treaty 
with  Germany,  1872,  which  provides  that  "if 
sufficient  evidence  for  the  extradition  be  not 
produced  within  two  months  from  the  date  of 
the  apprehension  of  the  fugitive,  he  shall  be 
set  at  liberty,"  is  to  prevent  a  prisoner  for 
whose  apprehension  a  provisional  warrant  has 
been  issued  under  section  8,  sub-section  2  of 
the  Extradition  Act,  1870,  from  being  detained 


for  more  than  two  months  upon  suspicion. 
Bluhm,  In  re,  70  L.  J.  K.B.  472 ;  [1901]  1  K.  B. 
764;  49W.  R.  464— D. 

Semble,  that  a  prisoner  is  not  entitled  to  be 
set  at  liberty  under  Article  XII.  where,  in  the 
magistrate's  opinion,  sufficient  evidence  for  the 
extradition  upon  one  charge  has  been  produced 
within  the  two  months,  and  that,  in  such  a 
case,  it  is  competent  to  the  magistrate,  after  the 
expiration  of  two  months,  to  take  evidence  in 
other  cases  against  the  prisoner,  and  to  commit 
him  for  extradition  upon  all  of  them.    lb. 


3.  Bail. 

Bail— British  Sulijeot— Vngitive  tnna  Jnris- 
diotion  of  Consniar  Ckrart  —  Ckmimittal  under 
Fugitive  (Mfonden  Act,  1881  —  Power  of  Ckrart 
to  Grant  Bail.]— The  Fugitive  Offenders  Act, 
1881,  does  not  take  away  from  the  High  Court 
its  inherent  power  to  grant  bail  to  a  fugitive 
oiTender,  apprehended  in  Enghmd  and  com- 
mitted to  prison  by  a  magistrate  to  await  his 
surrender  to  take  his  trial  at  a  Consular  Court. 
Beg,  V.  Spilsbury,  67  L.  J.  Q.B.  938;  [1898] 
2  Q.B.  616;  79  L.  T.  211;  62  J.  P.  600;  19 
Cox  C.C.  160— D. 


4.  Reviewing  Decision  op  Magistrate. 

Ckmimittal— Fresh  Erideneo  sinoe  Committal 
— Jurisdiction  of  Court  to  Beyiew  Magistrate's 
Beeision.]  —  On  an  application  for  a  habeas 
corpus  to  bring  up  a  fugitive  criminal  com- 
mitted for  extradition  by  a  police  magistrate 
under  the  Extradition  Act,  1870,  it  is  not  com- 
petent for  the  Court  to  review  the  decision  of 
the  magistrate  on  the  ground  that  further 
evidence  has  come  to  light,  provided  that  there 
was  evidence  upon  which  the  magistrate  could 
act  and  that  it  is  not  shewn  that  he  had  not 
jurisdiction.  Observations  in  Castioni,  In  re 
(60  L.  J.  M.C.  22;  [1891]  1  Q.B.  149),  ques- 
tioned.  Bex  v.  Hollotoay  Prison  (Oovernor) ; 
Siletti,  In  re,  71  L.  J.  K.B.  935 ;  87  L.  T.  332 ; 
61  W.  R.  191 ;  67  J.  P.  67 ;  20  Cox  C.C.  363— D. 

Order  of  Committal  under  Fugitive  Offenders 
Aot,  1881— Power  of  Court  to  Beview  Xagis- 
trate's  Beciiion.] — An  order  was  made  by  a 
police  magistrate,  under  section  6  of  the  Fugi- 
tive Offenders  Act,  1881,  committing  V.  to 
prison  before  being  sent  to  South  Africa  for  an 
offence  alleged  to  have  been  committed  by  him 
there.  A  rule  for  a  writ  of  habeas  corpus  having 
been  granted, — Held,  discharging  the  rule,  that 
on  the  facts  there  was  a  *^  strong  or  probable 
presumption*'  within  section  6  that  V.  had 
committed  the  offence  alleged  against  him. 
Bex  V.  Vyner,  68  J.  P.  142— D. 

Whether  the  Court  has  power  to  review  the 
decision  of  the  committing  magistrate  who 
has  held  that  there  is  a  strong  or  probable  pre- 
sumption that  the  accused  has  committed  the 
offence  charged — qucere.    lb. 


6.  Pboperty  op  Prisoner. 

Property  in  Prisoner's  Possession  when  Ar- 
rested— Subsequent  Bankruptoy— Order  for  Com- 
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mittal— Batention  «f  Property  by  PoUm — OUim 
by  Trustee  in  Bsnkraptey— Handing  oyer  Pro- 
perty for  Pnrpoiee  of  Foreign  Trial— TTnclertftking 
to  Betnm.] — ^The  trustee  in  bankruptcy  of  a 
fugitive  criminal  domiciled  in  England,  against 
whom  an  order  for  committal  on  an  extradi- 
tion warrant  has  been  made,  is  not  entitled  to 
a  transfer  of  the  property  in  the  possession  of 
the  prisoner  at  the  time  of  his  arrest  until  the 
magistrate  who  makes  the  order  for  committal 
has  decided  what,  if  any,  portions  of  such  pro- 
perty are  required  for  the  purposes  of  the 
foreign  trial.  The  concurrence  of  the  Secretary 
of  State  in  handing  over  such  portions  to  the 
country  requesting  the  extradition  should  be 
obtained  and  a  stipulution  made  for  the  return 
of  the  same  upon  the  conclusion  of  the  trial 
to  the  trustee  in  bankruptcy  in  this  country. 
Borovsky^  In  re ;  Salaman^  ex  parte,  71  L.  J. 
K.B.  992;  [1902]  2  K.B.  312;  87  L.  T.  184; 
51  W.  R.  48 ;  9  Manson,  346— Wright,  J. 


FACTOR. 

See  Principal  and  Agent. 


FACTORY. 

See  Master  and  Servant. 


FACULTY. 

See  Ecclesiastical  Law. 


false  imprisonment. 

See  Malicious  Procebdinos. 


false  pretences. 

See  Criminal  Law. 


FALSE  REPRESENTATION. 

See  Fraud  and  Misrepresentation. 

FEES. 

Oonniel,  9i.]'—See  Costs,  col.  581. 

Court.]— Se«  Revenue. 

ICarriage.] — See  Husband  and  Wife. 


FELONY. 

See  Criminal  Law. 


FEME  COVERT. 

See  Husband  and  Wife. 


FENCES. 

See  Boundaries— Metropolis. 


FERRY. 

See  Wat. 


FERTILISERS. 

See  Local  Oovbbnmrmt,  oob.  1332, 1341. 


FINES. 

Oapyheldi,  for.]— See  Copyholds. 

Director!,  in  Oaie  of.]— See   Company   Law, 
col.  410. 

Leases,  on  Benewal  of.]— See  Landlord  and 
Tenant. 

(MTenoes,  for.]— See  Justice  of  the  Peace 
AND  Criminal  Law. 

Soads,  for  Kon-repair  of.]— See  Way. 


FINES  AND  RECOVERIES. 

See  Settlement. 


firearms. 

See  Pistols. 

FIRE  BRIGADE. 

See  Local  Government. 

FIRE  INSURANCE. 

See  Insurance. 

FISHERY. 

1.  statutes,  860. 

2.  Grant  of,  861. 

3.  Several  Fishery,  861. 

4.  Close  Time,  862. 

5.  Salmon  Fm^i^t^,  868. 

6.  Sea  Fishery,  865. 

7.  Oysters,  866. 

8.  Other  Matters,  867. 

1.  Statutes. 

3  Edw.  7  c.  31  M  the  Board  of  AgriciUture  and 
Fisheries  Act,  1903. 

7  Edw.  7  c.  16  M  the  Salmon  and  Fresh  Water 
Fisheries  Act,  1907. 
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2.  Gbant  of. 


Lmm  of  Land  inelading  Stream— Ho  Baferva- 
tion  of  Fiiherj  Bights— Bight  of  Landlord  to 
ProMOute  for  Taking  Fiih.]— By  a  lease  of  land, 
whether  agrioultoral  or  other  land,  through 
which  a  river  flows,  the  right  of  fishing  in  the 
river,  unless  expressly  reserved  to  the  lessor  in 
the  lease,  passes  to  the  tenant,  and  the  lessor 
cannot  nroseoute  persons  for  unlawfully  taking 
fish  in  the  river.  Jones  v.  Datnes,  86  L.  T.  447 ; 
66  J.  P.  489 ;  20  Cox  CO.  184— D. 

Exolnsiye  Bight— Landlord  and  Tenant— Lease 
—  Censtmetion — Cknrenant  not  to  Assign  the 
**said  premises"— Omission  of  Words**  any  part 
of  the  premises" — Lieenee  for  Two  Bods— Vali- 
dity.]— A  lessor  granted  to  a  lessee  for  a  term 
of  years  the  exclusive  right  of  fishing  in  certain 
portions  of  a  river  and  taking  away  the  fish  so 
caiight,  and  the  lessee  covenanted  not  to  under- 
let or  assign  the  *'  said  premises  "  without  the 
les8or*s  consent.  The  lessee  subsequently  agreed 
to  grant  a  licence  to  another  to  fish  upon  the 
same  water,  and  in  like  manner  as  in  the  lease 
provided,  for  the  unexpired  residue  of  the  term, 
but  so  that  not  more  than  two  rods  should  be 
used  at  any  time  under  the  licence.  The  lessor 
objected  .—Held,  that  the  grant  of  this  licence 
was  not  a  breach  of  the  covenant.  Qrove  v. 
Portal,  71  L.  J.  Ch.  299;  [1902]  1  Ch.  727; 
86  L.  T.  35a-Joyce,  J. 


8.  SbVEBAL  FiSHBBY. 

Ownership  of  Bed  of  Biyer- Ineonsistent  Bights 
-Eridenoe— Bight  of  Way— Ineorporeal  Here- 
ditament—Appiirtenancy.]--A  grant  of  a  fishery 
and  weirs  (gurgites)  in  a  river  is  a  grant  of  the 
bed  over  which  the  fishery  extends.  Hcmbvry 
V.  Jenkins,  70  L.  J.  Ch.  780 ;  [1901]  2  Ch.  401 ; 
49  W.  R.  616 ;  66  J.  P.  681— Buckley,  J. 

A  several  fishery  may  be  granted  without  the 
use  of  the  word  **  several."  On  a  claim  for  a 
several  fishery,  evidence  that  rights  of  fishing 
exist  in  certain  portions  of  the  waters  to  which 
the  claim  extends  inconsistent  with  the  exist- 
ence of  a  several  fishery  in  those  portions  is 
admissible  on  the  question  whether  a  several 
fishery  exists  in  other  portions ;  but  proof  of 
the  existence  of  such  inconsistent  rignts  does 
not  necessarily  negative  the  existence  of  a 
several  fishery  elsewhere.    lb. 

Acts  by  riparian  occupiers,  such  as  placing 
stakes  and  wattles  on  the  soil  of  a  river  to  pre- 
vent erosion  by  flood,  taking  gravel  deposited 
by  flood,  and  making  pens  in  the  stream  to 
prevent  cattle  from  straying,  though  prima  fade 
acts  of  ownership,  but  referable  to  an  absence 
of  objection  on  the  part  of  another  person 
claiming  the  bed  of  the  river  and  reasonably 
necessary  or  convenient  for  the  protection  and 
enjoyment  of  the  property  of  the  riparian  occu- 
piers, are  not  inconsistent  with  the  ownership  of 
the  bed  of  the  river  being  in  such  other  person. 
Ih, 

Appendant.] — Where  there  is  no  incongruity 
in  the  union  of  two  incorporeal  things,  one — e.g, 
a  right  of  way — may  be  appendant  or  appur- 
tenant to  the  other — e.g,  a  several  fishery.    Ih, 


Bight  to  Soil.] — Proof  of  ownership  of  a 
several  fishery  in  a  tidal  river  is  evidence  of  a 
title  to  the  soil  over  which  it  is  exercised,  but 
such  evidence  may  be  rebutted.  Beaufort 
(Duke)  V.  Aird,  20  T.  L.  R.  602— Warrington,  J. 

The  plaintiff  was  the  owner  of  a  several 
fishery  in  the  river  Wye,  where  the  tide  flowed  ; 
— Held,  on  the  evidence,  that  he  was  the  owner 
of  the  bed  of  the  river  below  high-water  mark. 
lb, 

Besenration— Allotment  of  Waste  of  Xanor.]— 
A  several  flshery  vested  in  the  lord  as  owner  of 
the  soil  of  the  bed  of  a  river  is  a  territorial 
right,  and  is  not,  on  an  allotment  of  waste, 
reserved  to  him  by  the  usual  clause  in  an 
Enclosure  Act  reserving  to  him  all  his  royalties, 
franchises,  Ac.  This  clause  refers  to  manorial 
rights  only,  and  therefore  it  does  not  reserve  to 
the  lord  as  incidental  or  appurtenant  to  the 
fishery  the  right  of  landing  on  the  banks  of 
the  waste  allotted  by  the  award.  For  this 
purpose  there  is  no  difference  between  rights 
of  fishing  and  rights  of  shooting.  Devonshire 
{puke)yi.  O'Connor  (69  L,  J.  Q.B.  206;  24 
Q.B.  t).  468)   followed.     Eeroyd  v.  CouUhard, 

67  L.  J.  Ch.  468 ;  [1898]  2  Ch.  368 ;  78  L.  T.  702 
— C.A. 

4.  Close  Time. 

By-law— Alteration  of  Close  Season.]— Sec- 
tion 39,  sub-section  1  of  the  Salmon  Fishery 
Act,  1878,  enables  the  conservators  of  the  S. 
Fishery  Board  "to  alter  the  commencement 
and  termination  of  the  annual  close  season  as 
to  the  whole  or  part  of  the  district  so  that  such 
close  season  when  so  altered  "  should  '*  not  be 
less  than  164  days  for  all  modes  of  salmon  fish- 
ing except  rod  and  line  and"  should  **not 
commence  later  than  the  1st  day  of  November 
in  each  year."  By  by-hiw  17  made  by  the 
conservators :  '*  The  annual  close  time  as  to  the 
whole  of  the  S.  Fishery  District  for  all  modes 
of  salmon  fishing  except  with  rod  and  line  shall 
commence  on  the  16th  day  of  August  in  each 
year  and  terminate  on  the  1st  day  of  February 
following."  By  section  2  of  the  Salmon  Fishery 
Law  Amendment  Act,  1879:  "Notwithstand- 
ing anything  in  the  Salmon  Fishery  Acts,  1861 
to  1876  contained,  the  annual  close  season  for 
putts  and  putchers  shall  commence  on  the 
1st  Sept.  in  each  year  and  terminate  on  the 
1st  May  in  the  ensuing  year,  both  inclusive. 
None  of  the  provisions  of  the  said  Acts  as  to 
the  weekly  close  season  shall  apply  to  putts 
and  putchers  " : — Held,  that  the  respondent  was 
justified  in  fishing  with  putchers  on  August  22, 
1906.  Prosser  v.  Cadogan,  94  L.  T.  777 ;  70 
J.  P.  611 ;  21  Cox  CO.  190— D. 

VaUdity— mtra  Vires— Penalty— "De- 
scription of  nets  "—Beating  Bet.] — Section  39, 
sub-section  3  of  the  Salmon  Fishery  Act,  1878, 
enables  a  board  of  conservators  to  make  by-laws 
"  to  determine  the  length,  size,  and  description 
of  nets  for  taking  salmon."  As  to  part  of  their 
district  conservators  made  a  by-law  that  the 
only  description  of  net  to  be  used  for  taking 
salmon  should  be  beating  nets  as  therein  de- 
scribed : — Held,  that  the  by-law  was  not  ultra 
vires,  Clayton  v.  Peirse,  78  L.  J.  K.B.  268; 
[1904]  1  K.B.  424 ;  90  L.  T.  119 ;  62  W.  R.  496 ; 

68  J.  P.  233 :  20  Cox  C.C.  696— D. 
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5.  Salmon  Fishery. 

JiihAry  Bit triot— Liinitf— BiTer-Trilmtary— 

" Waten "— Betenroir.]— The  "waters"  which 
by  virtue  of  section  6  of  the  Salmon  Fisheries 
Act,  1878,  may  be  included  in  a  fishery  district 
must  be  tributaries  of  or  communicate  with  a 
river.  Therefore  a  person  who,  without  a  licence 
from  the  fishery  board  having  jurisdiction  within 
the  fishery  district,  fishes  for  trout  in  a  reservoir 
geographically  situated  within  the  fishery  dis- 
trict, but  which  does  not  commimicate  with  a 
river  except  by  a  valve,  cannot  be  convicted 
under  section  35  of  the  Salmon  Fishery  Act, 
1865,  and  sections  6  and  7  of  the  Freshwater 
Fisheries  Act,  1878,  of  fishing  without  a  proper 
licence.  Stead  v.  Nicholas,  70  L.  J.  K.B.  653 ; 
[1901]  2  K.B.  163;  85  L.  T.  23;  49  W.  R.  522; 
65  J.  P.  484 ;  20  Cox  C.C.  27— D. 

Limitf  «f  Diitriot—Oertifleate  «f  Secretary 

of  Stote — Blver — "  Trllmtary  " — mu-dam.] — 
The  Salmon  Fishery  Act,  1865,  s.  5,  provides 
that  the  limits  of  a  river  shall  be  defined,  and 
a  fishery  district  formed  by  a  Secretary  of 
Staters  certificate,  and  section  3  defines  the 
term  "river"  as  including  "such  portion  of 
any  stream  with  its  tributaries"  as  may  be 
declared  in  the  certificate.  By  a  certificate 
made  under  the  Act  a  fishery  district  was 
formed  comprising  so  much  of  a  river  and  its 
"  tributaries "  as  lay  within  a  certain  county. 
Within  the  district  was  a  mill-dam  conmiuni- 
cating  freely  with  a  mill-race  through  an 
opening  in  the  bank  between  them  in  which 
there  was  a  grating.  The  mill-race  issued  from 
a  stream  which  was  a  tributary  of  the  river, 
and  all  the  water  of  both  the  mill-race  and 
the  mill-dam,  either  by  passing  over  the  mill- 
wheel  or  by  another  route,  eventually  returned 
to  the  stream  further  down  its  course : — Held, 
that  the  mill-dam  was  a  "tributary"  of  the 
river  within  the  meaning  of  the  certificate,  and 
consequently  that  a  person  was  not  entitled 
to  fish  in  it  without  a  licence  from  the  fishery 
board  of  the  district.  Moses  v.  Iggo,  75  L.  J. 
K.B.  381;  [1906]  1  K.B.  516;  94  L.  T.  548; 
70  J.  P.  251 ;  21  Cox  C.C.  136— D. 

Vet— "Snare  or  other  like  ingtni]iieiit."jv-A 
net  of  such  a  description  that  the  use  therebfi  Fas^,  75  L.  J.  K.B.   19 ;  [1905]  2  K.B.  748 


for  catching  salmon  would  constitute  an  offence 
under  section  10  of  the  Salmon  Fishery  Act, 
1861,  is  not  an  "otter  lath  or  jack,  wire  or 
snare,  spear,  gaff,  strokehall,  snatch,  or  other 
like  instrument  for  catching  or  killing  salmon  " 
within  the  meaning  of  section  8  of  the  same 
Act,  as  amended  by  section  18  of  the  Salmon 
Fishery  Act,  1873,  so  as  to  render  any  one 
found  in  possession  of  such  a  net  with  the 
evident  intention  of  presently  using  it  to  catch 
salmon  liable  to  a  conviction  under  section  8  of 
the  Act  of  1861,  for  "  having  in  his  possession 
.  .  .  any  of  the  foregoing  instruments  under 
such  circumstances  as  to  satisfy  the  Court 
before  whom  he  is  tried  that  he  intended  at  the 
time  to  catoh  or  kill  salmon  by  means  thereof." 
Jones  V.  Davies,  67  L.  J.  Q.B.  294  [  [1898]  1  Q.B. 
405 ;  78  L.  T.  44 ;  62  J.  P.  182 ;  18  Cox  C.C.  706 
— D. 

Weekly  Oloee  Time— l^-law— Intention— Eri- 
denee.]— D.  had  a  net  fixed  and  kept  up  and 
closed   in    salmon  waters   capable   of   taking 


salmon  during  the  weekly  close  time  proTided 
by  the  by-laws,  and  in  which  salmon  had  been 
in  fact  taken,  and  in  respect  of  which  he  had 
taken  out  a  salmon  licence.  The  meeh  of  the 
net  was  smaller  than  that  allowed  by  the  by- 
laws : — Held,  that,  provided  the  Justices  found 
intention,  there  was  evidence  of  fishing  for 
salmon  otherwise  than  by  rod  and  line  dnring 
the  weekly  close  time,  and  of  attempting  to 
take  salmon  with  smaller  meshes  than  that 
allowed  by  the  by-laws.  Davies  v.  Eitans,  86 
L.  T.  419 ;  66  J.  P.  392 ;  20  Cox  C.C.  177— D. 

Vised  Engine — ^Viihennen  in  Employnuat  ef 
Tenant  of  Fiihingi.]— Fishermen  in  the  employ- 
ment of  the  tenant  of  salmon  fishings  used  the 
alleged  fixed  engine  complained  of  in  acoord^ice 
with  their  master's  instructions: — Held,  that 
they  were  not  "  owners  "  of  the  fixed  engine 
within  the  meaning  of  section  11  of  the  Salmon 
Fishery  Act,  1861.  Phynv.  Kenyon,!  P.  (Just. 
Cas.)  47— Ct.  of  Justy. 


Poiioned  Stream  —  Dying  Vish  Taken 
Stream  by  Hand— Qflbnee.]— To  take  dying  trout 
by  hand  from  a  poisoned  stream  is  an  offence 
within  section  22  of  the  S^mon  Fisheriee  Act, 
1873,  as  extended  to  trout  or  char  by  section  7 
of  the  Freshwater  Fisheries  Act,  1878;  and 
the  offence  is  complete  notwithstanding  the 
absence  of  evidence  to  connect  the  person  so 
taking  them  with  the  poisoning  of  the  stream. 
Stead  V.  Tillotson,  69  L.  J.  Q.B.  240;  48  W.  R. 
431;  64  J.  P.  343— D. 

Xalieioiiily  Plaeing  Lime  in  Salmon  Rirer— 
Constmotion  of  Statute— Elimination  of  Wordf 
Prerenting  Plain  Ol^eet  of  Statute  being  At- 
tained.]—The  plain  object  of  section  13  of  the 
Salmon  Fishery  Act,  1878,  was  to  extend  to 
salmon  rivers  the  provisions  of  section  82  of 
the  Malicious  Damage  Act,  1861,  in  order  to 
prevent  the  destruction  of  property  in  salmon 
rivers  by  the  serious  act  of  poisoning  the  water. 
Therefore  section  13  of  the  Act  of  1873  must 
be  read  as  if  the  words  "  in  lieu  of  the  words 
'  private  rights  of  fishery' "  were  omitted,  inas- 
much as  the  manifest  intention  of  the  statute 
would  be  absolutely  defeated  if  section  32  of 
the  Act  of  1861  were  altered  in  the  strict  way 
which  the  amending  section  directo.    Rex  v. 


93^ijr-«.^71;  54  W.  R.  218;  69  J.  P.  456;  21 
Cox  C.C.  49-,  22  T.  L.  R.  1— C.C.R. 

Trout  Stream— Adjoining  Ownen — Bi^t  ef 
One  Owner  to   Ereet  W«br— Ii^unotion.] — The 

plaintiff  and  defendant  were  adjoining  owners 
of  land  through  which  a  weU-lmown  trout 
stream  flowed.  The  defendant  erected  upon  his 
own  property  a  weir  with  fenders  and  gratings 
with  the  avowed  purpose  of  preventing  fish 
going  up  to  the  plaintiff's  property  while  it 
allowed  them  to  pass  from  that  property  to  the 
defendant's.  The  plaintiff  alleged  ,that  he  was 
thereby  danmified.  The  defendimt  did  not 
deny  these  allegations,  but  submitted  that  not 
interfering  with  the  flow  of  water  he  was 
entitled  to  erect  and  maintain  such  weir.  On 
the  case  being  set  down  for  argument  on  ques- 
tions of  law  arising  on  the  pleadings: — Held^ 
that  the  principle  which  was  to  be  found  in  the 
authorities,  that  the  erection  in  a  salmon  rivw 
of  a  weir  whereby  fish  were  prevented  from 
reaching  the  upper  portions  of  the  river  oon- 
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Btitated  an  injury  to  the  owners  of  the  upper 
waters  with  respect  to  which  they  had  a  right 
of  action,  might  possihly  extend  to  other  kinds 
of  fish  if  damage  were  proved.  That,  there- 
fore, on  the  present  materials  the  case  could 
not  he  disposed  of,  but  that  it  must  go  to  trial 
in  order  that  all  the  materials  necessary  for 
arriving  at  a  proper  decision  might  be  l>efore 
the  Court.  Barker  v.  Faulkner,  79  L.  T.  24— 
Stirling,  J. 

"PotseitioiL"  «f  Salmon  taken  during  Olota 
Time.] — The  word  "possession**  in  section  21 
of  the  Salmon  Fisheries  (Scotland)  Act,  1868 
[c/.  section  19  of  the  English  Salmon  Fishery 
Act,  1873],  which  renders  liable  to  a  penalty 
"any  person  who  .  .  .  shall  have  in  his  pos- 
session any  salmon  taken  within  the  limits  of 
this  Act**  during  the  annual  close  time,  does 
not  neoessarUy  mean  actual  physical  possession. 
M'AUee  v.  Hogg,  6  F.  (Just.  Cas.),  67— Ct.  of 
Justy. 

IFnlawftil  Potseition  of  IFueatonable  Fish— 
Beooyery  of  Penalty- Time.]— The  time  within 
which  penalties  maybe  recovered  in  a  summary 
manner  under  section  62  of  the  Salmon  Fishery 
Act,  1873,  is  to  be  calculated  in  accordance 
with  the  provisions  of  section  11  of  the  Sum- 
mary Jurisdiction  Act,  1848.  It  is  therefore 
unnecessary  that  a  conviction  and  recovery  of 
a  penalty  should  take  place  within  six  months 
from  the  actual  date  of  the  offence,  so  long  as 
an  information  has  been  laid  within  the  six 
months.  Morris  v.  Duncan,  68  L.  J.  Q.B.  49 ; 
[1899]  1  Q.B.  4;  79  L.  T.  379;  47  W.  R.  96; 
62  J.  P.  823 ;  19  Cox  C.C.  186— D. 


6.  Sea  Fishery. 

Diftriot  Fisheries  Committee— Appointment  of 
Fishery  Oflloer— Conditions  as  to  B^^ditnre— 
Eestriotions  by  Constitnent  Conncdls.]— Where  a 
district  fisheries  committee  has  been  appointed 
by  more  county  or  borough  councils  than  one, 
it  is  not  open  to  any  one  of  such  councils  alone 
to  impose,  imder  section  6  of  the  Sea  Fisheries 
ReguliBition  Act,  1888,  restrictions  or  conditions 
as  to  expenditure  relative  to  the  appointment 
and  equipment  of  fishery  officers.  Heg.  v.  York- 
shire (North  RidAng)  County  Council ;  North- 
Eastern  Sea  Fisheries  District  Committee,  ex 
parte,  68  L.  J.  Q.B.  93;  [1899]  1  Q.B.  201 ;  79 
L.  T.  621 ;  47  W.  R.  206  ;  63  J.  P.  68— D. 

"  Trawl  or  trawl  net  "—Otter  Trawl.]— An  otter 
trawl,  which  has  no  beam,  but  which  is  used  in 
fishing  for  sea  fish  as  a  trawl  with  a  beam,  is 
within  by-law  1  of  the  North-Eastem  Sea 
Fisheries  District  By-laws,  1894,  which  pro- 
hibits the  use  of  any  trawl  or  trawl  net,  or  any 
net  having  a  beam,  and  its  use  is  contrary  to 
that  by-hiw.  Colbeck  v.  Ashfleld,  67  L.  J.  Q.B. 
833;  46  W.  R.  802 ;  62  J.  P.  214— D. 

7.  Oybtebs. 

Deposit  on  Fereihore  to  Purify  Them— Ineident 
to  PnUie  Bight  of  Fishing  in  A4Jaeent  Waters— 
Oeenpation  of  Soil— Tresptsi— Infringement  of 
Bight  of  Owner  of  Soil  of  Fereshore.]— An  action 
was  brought  by  the  Corporation  of  Truro,  as 
lessees  of  the  foreshore  of  the  estuary  of  the 
VOL.   I. 


Truro  river,  to  recover  damages  for  trespass 
from  a  fisherman  who  had  marked  out  by 
boundary-marks  a  part  of  the  foreshore,  and 
deposited  thereon  ovsters,  dredged  by  him  in 
the  adjacent  waters  in  the  exercise  of  a  public 
right  of  fishing,  for  the  purpose  of  purifying 
them  and  rendering  them  fit  for  market,  claim- 
ing  a  right  to  appropriate  the  part  of  the  fore- 
shore so  marked  out  for  this  purpose  to  the 
exclusion  of  the  rest  of  the  public.  At  the  trial 
of  the  action  the  jury  found  that  the  acts  done 
did  not  constitute  an  occupation  of  the  soil,  but 
were  only  incidental  to  the  fishing  for  oysters, 
which  could  not  practically  be  carried  on  with- 
out a  place  of  deposit : — Held,  that  the  claim  of 
the  defendant  could  not  be  supported,  as  he 
might  by  the  acts  in  question,  if  uninterrupted, 
acquire  a  title  against  the  plaintiffs.  Truro 
Corporation  v.  Rowe,  71  L.  J.  K.B.  974;  [1902] 
2K.B.  709;  87L.  T.  386;  61  W.R.68;  66  J.P. 
821— C.A. 

A  municipal  corporation  empowered  by  a 
local  Act,  confirming  an  order  of  the  Board  of 
Trade  pursuant  to  the  Sea  Fisheries  Act,  1868, 
to  regulate  an  oyster  fishery,  is  entitled  to  take 
a  lease  of  the  foreshore  for  fourteen  years,  where 
its  doing  so  will  facilitate  the  carrying  out  of 
the  purposes  of  the  local  Act.  Truro  Corpora- 
tion V.  Botue,  70  L.  J.  K.B.  1026;  [1901]  2  K.B. 
870 ;  86  L.  T.  422 ;  60  W.  R.  151 ;  65  J.  P.  806 
—Wills,  J. 

Where  it  is  necessary  for  the  practical  carry- 
ing on  of  an  oyster  fishery  that  some  of  the 
oysters  should  be  deposited  for  a  time  upon  the 
foreshore  for  the  purpose  of  purifving  them  and 
rendering  them  fit  for  the  market,  and  from 
time  immemorial  the  fishermen  have  been 
accustomed  to  deposit  oysters  there  for  that 
purpose,  a  right  so  to  deposit  oysters  exists 
both  at  common'  law  and  by  custom  as  an 
incident  of  the  right  of  oyster  fishing.    lb. 

Oyster  Beds— Foliation- PreieriptiYe  Bight  to 
Diidiarge  Sewage.] — Since  the  Sea  Fisheries 
Act,  1868,  there  can  be  no  prescriptive  right 
acquired  to  discharge  sewage  into  the  sea  so  as 
to  contaminate  oysters  in  private  oyster  beds. 
Foster  v.  Warblington  Urban  Council,  69  J.  P. 
42 ;  8  L.  G.  R.  606 ;  21  T.  L.  R.  214— Walton,  J. 

No  one  can  acquire  by  prescription  a  right  to 
pollute  a  public  fishery,    lb, 

On  Foreshore  — Pollution  by  Sewage— 

Liability  of  Sanitary  Authority— Extension  of 
Drainage  System — PrescriptlYe  Bight  to  Dis- 
charge Sewage.] — The  plaintiff,  who  was  an 
oyster  merchant,  had  been  for  more  than  twenty 
years  in  occupation  of  certain  o^ter  storage 
beds  on  a  part  of  the  foreshore  within  the  limits 
of  the  manor  of  E.  When  the  plaintiff  first 
went  into  occupation  there  existed  a  sewer, 
which  had  been  made  by  the  rural  sanitary 
authority  of  the  district  for  disposing  of  the 
sewage  of  the  town  of  E.,  and  which  had  its 
outfall  into  the  sea  in  the  neighbourhood  of  the 
oyster  storage  beds.  Subsequently  the  defendant 
urban  district  council  became  the  sanitary 
authority  of  the  district,  and  they  extended  the 
system  of  drainage  by  making  new  sewers  which 
connected  with  the  old  sewer,  and  caused  the 
discharge  at  the  outfaU  to  be  greatly  increased. 
The  oyster  storage  beds  and  the  oysters  therein 
having  become  contaminated  by  sewage  matter, 
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the  plaintifi  brought  an  action  against  the 
defendants  for  damages  and  an  injunction : — 
Held,  that,  whether  or  not  there  was  evidence 
of  any  title  in  the  plaintiff  derived  from  the 
lord  of  the  manor  to  the  soil  of  the  beds  or  to  a 
several  fishery,  the  plaintiff's  occupation  of  the 
beds  was  sufficient  to  enable  him  to  maintain 
an  action  for  trespass  ;  and  that,  as  the  injury 
complained  of  had  been  brought  about  by  the 
defendants*  acts,  and  not  merely  by  omission 
on  their  part  to  perform  their  statutory  duty, 
and  as  the  defendants  failed  to  prove  any  pre- 
scriptive right  to  discharge  sewage  as  they  did, 
the  plaintiff  was  entitled  to  recover  damages. 
Olossqp  V.  Heston  and  Isletvorth  Local  Board 
(49  L.  J.  Ch.  89 ;  12  Ch.  D.  102)  and  Att.-Qen. 
V.  Dorking  Guardians  (51  L.  J.  Ch.  685;  20 
Ch.  D.  595)  distinguished.  Foster  v.  Warbling- 
ton  Urban  Council,  75  L.  J.  K.B.  614  ;  [1906]  1 
K.B.  648;  94 L.  T.  876;  64  W.  R.  576 ;  4L.G.  R. 
786 ;  70  J.  P.  233 ;  22  T.  L.  R.  421— C.A. 

Per  Vauqhan  Williams,  L.J. — There  is  no 
common  law  right  to  discharge  sewage  into  the 
sea.    lb.    See  also  Nuisance. 

Damage  to— Aetion   in   Bern— Jnrifdie- 

tUm.]—See  Shipping. 


8.  Otheb  Mattebs. 

Oustom  as  to  Drying  VeU.']—See  Custom. 

Laroeny— Fiih  Taken  at  Sea— Poggewion  «f 
Owner  of  Beat.] — See  Criminal  Law. 

Hon-tidal  Blver— Presoription.]— See  Chester- 
field {Earl)  V.  Harris,  43  L.  J.  N.  C.  417. 

Salmon.]— See  Scotland. 

TTnlawfal  Angling— Laroeny.]— <S>ee  Cbiminal 
Law. 


FIXTURES. 

Xachinorj  Attached  by  Bolts  and  Sorews— 
Hire-pnrchase  Agreement — Implied  Licenoe  to 
BemoYO  Maohinery— Mortgagor  and  Kortgagee.] 

— Certain  machines,  obtained  by  a  trader  ander 
a  hire-purchase  agreement,  were  placed  on  con- 
crete beds  in  his  factory  and  were  attached 
to  upright  bolts,  to  which  they  were  screwed 
by  means  of  nuts.  The  factory  was  mortgaged 
by  the  trader,  who  was  lessee  under  a  long 
term.  Default  having  been  made  by  the  trader 
in  payments  under  the  hire-purchase  agree- 
ment, the  owner  of  the  machmes  gave  notice 
determining  the  agreement  and  demanding  the 
return  of  the  machines.  A  few  days  before 
the  notice  was  given  the  mortgagees  had  taken 
possession  of  the  premises  under  their  mort- 
gage, and  they  refused  to  give  up  the  machines : 
— Held,  that  the  machines  were  attached  in 
such  a  way  as  to  raise  the  presumption  that 
they  were  fixtures,  that  the  hire-purchase 
agreement  was  not  evidence  to  rebut  this  pre- 
sumption, and  that  the  Judge  at  the  trial  was 
right  in  withdrawing  the  case  from  the  jury 
and  deciding  as  a  matter  of  law  that  the 
machines  were  fixtures  which  passed  to  the 
mortgagees  under  their  mortgage,  and  that 
the  owner  of  the  machines  was  not  entitled  to 
remove  them.  Hobson  v.  Qorringe  (66  L.  J. 
Ch.  114 ;  [1897]  1  Ch.  182)  followed.    Oough 


V.  Wood  (63  L.  J.  Q.B.  664  ;  [1894]  1  Q.  B.  713) 
and  Chialey  v.  West  Ham  ChurchwardenM  (32 
L.  T.  486)  distinguished.  Reynolds  v.  Ashby, 
72  L.  J.  K.B.  61 ;  [1903]  1  K.B.  87 ;  87  L.  T. 
640;  61  W.R.  406— C.A. 

Lease  of  Hill  by  Tenant  iiinr  lifs— Kaehinery 
Brooted  by  Lessee — Pnrehase  nnder  Covenant  by 
Lessor  at  End  of  Term— Bight  of  Ezeeutrix  to 
BemoYO  as  against  Bemaindorman— **  Qoie^nid 
plantatnr  solo,  solo  eadit."]  —  The  principle 
which,  as  between  tenant  and  landlord,  enables 
the  former  to  remove  during  his  term  chattels 
which  he  has  affixed  to  the  soil  for  the  benefit 
of  his  trade  applies  also  to  the  case  of  tenant 
for  life  and  remainderman,  and  allows  the 
former,  or  his  personal  representatives,  to  re- 
move chattels  affixed  to  improve  the  estate  for 
his  own  enjoyment.  Hulse,  In  re;  Beattie  v. 
Hulse,  74  L.  J.  Ch.  246 ;  [1906]  1  Ch.  406 ;  92 
L.  T.  232— Buckley,  J. 

This  is  an  exception  to  the  maxim  Quicquid 
planUUur  solo,  solo  eedit,  and  not  a  concession 
allowing  what  has  become  part  of  the  boU  to  be 
removed.    lb. 

The  question  is  one  not  of  the  nature  of  the 
attachment,  but  of  its  purpose  and  of  the  inten- 
tion with  which  it  was  made.  Leigh  v.  Taylor 
(71 L.  J.  Ch.  272 ;  [1902]  A.C.  167)  followed.    lb. 

Hire-pnrohaso  Agreement  —  Xaehinery  Bm- 
bedded  in  Conorete  Floor — Mortgagee  in  Pos- 
session.]— Machinery  obtained  by  a  trader  nnder 
a  hire-purchase  agreement  was  fastened  down 
to  beds  of  concrete  by  bolts  and  nuts  in  such  a 
way  that  it  could  be  removed  without  injury 
to  the  building  or  the  concrete.  The  premises 
were  subject  to  a  mortgage  including  **  fixtures 
machinery  and  fittings  *' ;  and  the  mortgagee 
entered  into  possession.  Subsequently,  on 
default  of  payment  by  the  trader  under  the 
agreement,  the  vendor  of  the  machinery  gave 
notice  determining  the  agreement  and  de- 
manding the  return  of  the  machinery : — Held, 
that  the  mortgagee  was  entitled  to  the  ma- 
chinery as  fixtures.  Hobson  v.  Qorringe  (66 
L.  J.  Ch.  114;  [1897]  1  Ch.  182)  approved. 
Reynolds  v.  Ashby,  73  L.  J.  K.B.  946;  [1904] 
A.C.  466;  91  L.  T.  607;  63  W.  R.  129;  20 
T.  L.R.76e-H.L.  (E.) 

Subsequent  Bqnitable  Mortgage  —Priority.] 

— Machinery  obtained  by  a  company  under  a 
hire-purchase  agreement  was  fixed  to  its  busi- 
ness premises.  Subee<}uently  the  company 
gave  to  a  bank  an  equitable  mortgage  of  its 
premises  by  deposit  of  deeds  accompanied  by 
written  memoranda  of  charge.  The  bank  bad 
no  notice  of  the  hire-purchase  agreement.  On 
default  in  payment  by  the  company  under  the 
hire-purchase  agreement  the  vendor  of  the 
machinery  gave  notice  demanding  the  return 
of  the  machinery.  A  winding-up  order  was 
made  against  the  company,  and  money  was 
still  owing  to  the  bank  under  its  memoranda 
of  charge : — Held,  that  the  bank  being  an 
equitable  mortgagee  took  subject  to  the  hire> 
purchase  agreement,  that  the  hire-purchase 
agreement  created  an  equitable  interest  by 
which  a  subsequent  purchaser  who  had  not  the 
legal  estate  was  bound,  and  that  the  interest 
of  the  bank  under  its  mortgage  was  postponed 
to  the  interest  of  the  vendors  of  the  machinery 
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under  the  hire-purchase  agreement.  Allen  d 
Sons,  Lim.,  In  re,  76  L.  J.  Ch.  362 ;  [1907] 
1  Ch.  675;  96  L.  T.  660;  U  Manson,  144— 
Parker,  J. 

Gough  V.  Wood  d  Co.  (63  L.  J.  Q.B.  664 ; 
[1894]  1  Q.B.  713),  Hobson  v.  Gorringe  (66  L.  J. 
Ch.  114;  [1897]  1  Ch.  182),  and  Reynolds  v. 
Ashby  (73  L.  J.  K.B.  946;  [1904]  A.C.  466) 
distinguished.    lb. 

Chairs  Hired  by  Owner  of  Hippodrome  and 
Screwed  to  Floor— Mortgage  of  Premises,  to- 
gether with  Fiztores— Mortgagee  in  Possession 
—Bight  of  Owner  of  Ohairs  to  BemoYO  Them.]— 
The  owner  of  a  hippodrome  hired  a  number  of 
ohairs  for  a  term  of  weeks  at  a  weekly  sum. 
The  chairs  were  constructed  and  affixed  to  the 
floor  of  the  hippodrome  in  the  following  way: 
Cast-iron  standards  were  arranged  in  rows,  and 
between  each  two  adjoining  standards  a  lift-up 
seat  was  mounted  on  pivots  projecting  from  the 
standards,  and  a  board  forming  the  back  of  the 
chair  was  secured  by  screws  driven  through 
flanges  in  the  standards.  The  standards  were 
affixed  by  means  of  screws  driven  through 
flanges  at  the  feet  to  the  floor  of  the  building, 
which  consisted  of  wooden  boards  resting  on 
and  nailed  to  concrete.  The  owner  of  the 
building  mortgaged  it,  together  with  all 
fixtures  except  trade  machinery,  to  a  bank  to 
secure  an  overdraft.  The  mortgagees  having 
taken  possession  of  the  hippodrome  and  sold  the 
chairs, — Held,  that  the  chairs  were  not  fixtures, 
but  remained  the  property  of  the  persons  from 
whom  they  had  been  hired,  and  that  these  per- 
sons were  entitled  to  recover  their  value  from 
the  mortgagees.  Lyon  v.  London,  City,  and 
Midland  Bank,  72  L.  J.  K.B.  465 ;  [1903]  2  K.B. 
135 ;  88  L.  T.  392 ;  51  W.  R.  400— Joyce,  J. 

Laoe  Looms— Mode  of  Attachment.]— Certain 
lace  looms  in  a  factory  were  bolted  to  a  long 
iron  sole-plate  attached  only  by  its  own  weight 
to  the  floor,  the  upper  part  of  the  looms  being 
tied  by  substantial  iron  stays  to  the  roof  beams : 
— Held,  that  these  looms  were  fixtures  which 
passed  under  a  mortgage  of  the  factory. 
Hoioie'8  Trustees  v.  M*Lay,  5  F.  214— Ct.  of 
Sess. 

Mortgagor  and  Mortgagee — Annexation  to 
Freehold— Dog  Grates  Besting  by  Own  Weight.] 
— The  mortgagor  of  a  freehold  dwelling-house 
after  the  execution  of  the  mortgage  removed 
certain  fixed  grates  from  the  house  and  substi- 
tuted for  them  an  equal  number  of  dog  grates. 
The  substituted  dog  grates  were  not  physically 
attached  to  the  freehold,  but  rested  in  their 
place  merely  by  their  own  weight,  which  was 
considerable  :—HeW,  that,  the  true  inference 
being  that  the  dog  grates  were  substituted  for 
the  purpose  of  improving  the  inheritance,  they 
were  fixtures.  Monti  v.  Barnes,  70  L.  J.  K.B. 
225 ;  [1901]  1  K.B.  205 ;  83  L.  T.  619 ;  49  W.  R. 
147— C.A. 

Tapestry — Ornamental  Purposes— Tenant  for 
Life  and  Bemainderman— Damages  for  Bamoval.] 

— The  exception  of  ornamental  fixtures  from 
the  rule  Quicquid  plantatur  solo,  solo  cedit 
applies  as  well  between  tenant  for  life  and  re- 
mainderman as  between  tenant  and  landlord. 
De  Falbe,  In  re ;  Ward  v.  Taylor,  70  L.  J.  Ch. 
286 ;  [1901]  1  Ch.  523 ;  84  L.  T.  273  ;  49  W.  R. 
455— C.A. 


Tapestries  affixed  by  means  of  nails  and 
moulding  to  the  walls  of  a  drawing-room  by 
the  tenant  for  life  for  the  purpose  of  enjoying 
them  as  ornaments  are  within  the  exception 
of  ornamental  fixtures  as  between  tenant  for 
life  and  remaindermsui,  and  are  removable  by 
the  tenant  for  life  or  by  his  executors  after  his 
death.  UEyncourt  v.  Gregory  (36  L.  J.  Ch. 
107 ;  L.  R.  3  Eq.  382)  and  Norton  v.  Dashwood 
(65  L.  J.  Ch.  737 ;  [1896]  2  Ch.  497)  observed 
on.    lb. 

The  remainderman  is  not  entitled  to  conse- 
quential damages  occasioned  by  the  removal  of 
ornamental  fixtures,  as,  for  instance,  to  compen- 
sation for  the  expense  of  redecoration.    lb. 

Heir  and  Exeontor— Landlord  and  Tenant 

—Degree  of  Attachment  to  the  Straotore.]— The 
two  principles,  that  where  an  object  is  so  attached 
to  the  house  as  to  become  part  thereof  it  goes 
to  the  heir ;  and  that  where  from  its  nature 
and  purpose  it  is  clearly  not  intended  to  form 
part  of  the  realty,  but  is  only  attached  thereto 
for  the  purpose  of  enjoyment  during  the  occu- 
pancy of  its  owner,  it  is  removable  and  goes  to 
the  executor — have  been  established  from  the 
earliest  times  and  are  still  in  force.  These 
principles  govern  all  cases  of  fixtures,  whether 
between  landlord  and  tenant  or  tenant  for  life 
and  remainderman ;  and  any  apparent  change 
in  the  law  is  not  in  the  principles  themselves, 
but  arises  from  their  application  under  altered 
conditions  of  life  and  habits.  Leigh  v.  Taylor, 
71  L.  J.  Ch.  272;  [1902]  A.C.  157;  86  L.  T. 
239  ;  50  W.  R.  623— H.L.  (E.) 

Tapestries  affixed  by  means  of  nails  and 
moulding  to  walls  by  a  tenant  for  life  which 
were  removable,  and  had  in  fact  been  removed 
without  damage  to  the  structure,  held  to  belong 
to  the  tenant  for  life  who  erected  them.    lb. 

Covenant  to  Yield  up  on  Termination  of  Ten- 
ancy.]—5ee  Landlord  and  Tenant. 


FORECLOSURE. 

See  MoRTOAGE. 

FOREIGN  ENLISTMENT 
ACT. 

See  Wab. 

FOREIGN  JUDGMENT. 

See  International  Law. 


FOREIGN  LAW. 

See  International  Law. 

FORESHORE. 

Private  Owner— Bight  of  Public  to  Bathe,]— 
By  the  common  law  all  the  King's  subjects 
have  in  general  a  right  of  passage  over  the  sea 
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with  vessels  for  the  purpose  of  navigation,  and 
have,  prima  facie,  a  common  of  fishery  there. 
They  have  the  same  rights  over  that  portion  of 
the  sea  which  lies  over  the  foreshore  at  the 
times  when  the  foreshore  is  covered  with  water. 
When  the  sea  recedes  and  the  foreshore 
becomes  dry,  there  is  no  general  common-law 
right  in  the  public  to  pass  over  the  foreshore. 
There  are  certain  limited  rights  over  the  fore- 
shore when  dry— namely,  to  cross  the  same  in 
case  of  peril  or  necessity — but  the  fact  that  such 
limited  rights  exist  goes  far  to  shew  that  there 
cannot  be  a  general  right.  Brinckman  v. 
Matley,  73  L.  J.  Ch.  160;  [1904]  2  Ch.  313; 
90L.  T.  199;  52  W.  R.363;  2  L.  G.  R.  258;  68 
J.  P.  161;  20T.L.R,18O-Buckley,J.  Affirmed 
in  C.A.,  73  L.  J.  Ch.  642;  [1904]  2  Ch.  813; 
postt  Sba. 

There  is  no  ri^ht  at  conmion  law  in  the 
public  to  bathe  in  the  sea  from  a  foreshore 
belonging  to  a  private  owner.  BlundeU  v. 
CatteraU  (5  B.  3^  Aid.  268)  explained  and 
followed.    Ih, 

lands  Bonnded  by  Foreehore— Owner*!  Eight 
of  Aeeais  to  8ea.]~An  owner  of  lands  bounded 
by  the  sea  has  a  private  right  of  access 
thereto  for  the  purposes  of  navigation.  Such 
right  is  not  linuted  to  the  period  of  the  day 
when  the  sea  is  in  contact  with  his  lands,  but 
includes  a  private  right  of  access  to  the  sea 
across  the  portion  of  the  foreshore  left  bare  by 
the  receding  tide.  An  improper  obstruction  of 
such  owner's  right  to  use  the  foreshore  for  the 
purposes  of  navigation  will  be  restrained  by 
mjunction.  Coppinger  v.  Sheehan,  [1906] 
1  Ir.  R.  519— Barton,  J. 

Bemoral  of  Sand  firom  Foreihore— Boundary— 
"  Precincti."]— By  section  2  of  the  Musselburgh 
Harbour  Act  of  1840,  the  word  *'  harbour  "  shall 
be  understood  to  mean  the  *•  harbour  of  Fisher- 
row,"  and  shall  include  the  whole  precincts 
thereof  as  after  specified.  By  section  76  the  said 
harbour  shall  be  deemed  to  extend  '*  along  the 
shore  "  from  the  Magdalena  Bum  on  the  west  to 
the  Ravenshaugh  Bum  on  the  east,  and  to  sea- 
ward to  the  extent  of  100  yards  beyond  low-water 
mark  opposite  to  the  shore  between  the  aforesaid 
bums.  The  distance  between  the  two  bums 
was  two  miles.  By  section  49  it  shall  not  be 
lawful  for  any  person  to  dig  or  take  away  from 
the  said  harbour  or  its  precincts  any  sand, 
gravel,  shingle,  or  stones  except  from  such  place 
or  places  as  shall  from  time  to  time  be  appomted 
by  the  Harbour  Conmiissioners.  In  an  action 
by  the  Harbour  Conmiissioners  against  persons 
who  were  proprietors  of  part  of  the  foreshore 
between  the  two  bums  to  restrain  them  from 
digging  sand,  &c.,—Held,  that  the  harbour 
and  its  precincts  included  the  whole  foreshore 
between  the  two  bums,  and  that  the  defenders 
were  not  entitled  to  remove  sand  firom  their 
land  without  the  authority  of  the  Harbour 
Commissioners.  AU,'Oen.  v.  Tamline  (14  Ch.  D. 
68)  followed.  Musselburgh  Real  Estate  Co, 
v.  Musselburgh  (Provost),  [1905]  A.C.  491— 
H.L.  (Sc.) 

Taking  Shinglo—PrdhiMtion  by  Board  of  Trade 
— Bnoroachment  of  Sea— Erection  of  Sea-wall— 
Owner  Eomoring  Shingle  firom  below  High- water 
Xark  firom  Land  which  foxmerly  belonged  to  mm 
— Olaim  of  Eight.]— Under  the  powers  given  by 
action  14  of  the  Harbours  Act,  1814,  the  Board 


of  Trade,  for  the  protection  of  a  certain  port, 
made  an  order  prohibiting  the  taking  or  re- 
moving  of  any  shmgle  from  the  shores  or  banks 
of  the  sea  between  certain  points.  The  appellant, 
acting  with  the  authority  of  the  owner  of  land 
adjoining  the  seashore,  removed  shingle  irom. 
the  foreshore  below  the  then  ordinary  high- 
water  mark,  and  within  the  limits  prohibited 
bv  the  order,  to  another  part  of  the  foreshore 
above  high-water  mark  belonging  to  the  same 
owner,  where  it  was  used  to  form  concrete  for 
the  building  of  a  sea-wall  to  protect  the  owner's 
adjoining  property  from  the  encroachment  of 
the  sea.  The  point  from  which  the  shingle 
was  taken  had  a  few  years  before  been  the 
property  of  the  owner,  but,  owing  to  the 
encroachment  of  the  sea,  the  sea  now  ebbed 
and  flowed  over  the  land  at  the  point  in 
question.  The  shingle  was  removed  solely  for 
the  constraction  of  the  sea-wall  and  to  pre- 
vent any  further  encroachment  of  the  sea  over 
the  owner's  property.  Upon  an  information 
against  the  appellant  for  removing  the  shingle 
from  the  foreshore,  in  contravention  of  the 
order, — Held,  that  an  offence  had  been  com- 
mitted against  the  order  and  the  appellant  was 
properly  convicted,  notwithstanding  that  the 
land  from  which  the  shingle  was  taken  was 
before  the  encroachment  the  property  of  the 
owner,  and  that  the  owner  was  acting  under  a 
bona  fide  claim  of  right  to  take  the  shingle  from 
one  part  of  his  property  for  the  protection  of 
another  part  of  his  property.  Anderson  v. 
Jacobs,  93  L.  T.  17 ;  21  T.  L.  R.  453— D. 

Part  of  Manor— Grant  of  ICanor  bj  down— 
Vier.] — The  foreshore  may  constitute  a  part  of 
a  manor  which  adjoins  the  sea,  and  conse- 
quently may  pass  from  the  Crown  by  a  grant 
of  the  manor,  although  the  technical  woros  to 
describe  it  be  absent.  When  a  patent  contains 
words  under  which  the  foreshore  may  pass,  it 
may  be  shewn  by  user  that  a  particular  part 
only  of  foreshore  passed,  although  it  be  <uear 
that  other  parts  did  not  pass,  or  although  it  be 
left  uncertain  whether  such  other  parts  did  or 
did  not  pass.  Where  a  patent,  though  omitting 
technicid  words,  contains  words  imder  which 
foreshore  may  pass,  and  where  there  have  been 
proved,  affecting  part  of  the  foreshore  of  the 
manor,  several  acts  of  ownership,  open,  notori- 
ous, and  long  persevered  in,  on  the  part  of  the 
grantee  of  a  manor  under  a  patent,  though 
each  of  such  acts  would  have  been  an  act  of 
trespass  or  encroachment  if  that  part  of  the 
foreshore  had  not  passed  by  the  patent,  the 
proper  course  is  to  attribute  all  such  acts  of 
ownership  to  a  legal  origin  and  not  to  usurpa- 
tion, and  to  hold  that  such  part  of  the  foreshore 
passed  by  the  patent.  Vandeleur  v.  Qlynn^ 
[1905]  1  Ir.  R.  483— C.A. 

Conyeyanoe     of     Land  —  Bonndarioo.] —  Sm 

BOUNDABIBS. 

Ouitom  to  Dry  Vets.]— £fe0  Custom. 

Eight  of  Inhabitants  to  Plaoe  Ohain  on  Vom- 
shore  for  Hire.]— ^«e  EASsiifiiiT. 


FORFEITURE. 

e,  fA»y-See  Landlord  Ain>  Thnakt. 
niarei,  of.]— See  Company,  col.  398. 
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FRANCHISE. 

See  Election  Law. 

FRAUD  AND 
MISREPRESENTATION. 

1.  Frauds  on  Creditors,  873. 

2.  Abuse  of  Confidential  Belationshipf  875. 
8.  TJnconsdonahle  Bargains,  876. 

4.  Money-lending  Transactions,  Sll. 

6.  Recovery  of  Money  obtained  by  Fraud,  888. 

6.  Misrepresentation,  888. 

7.  Other  Matters,  884. 

1.  Frauds  on  Creditors. 

18  Elii.  0.  6— Effect  «f.]  —  In  considering 
whether  a  conveyance  is  fraudulent  and  void 
within  the  statute  13  Eliz.  o.  5,  the  Court  must 
look  at  the  whole  of  the  circumstances  sur- 
rounding  the  execution  of  the  conveyance  and 
see  whether  it  was  in  fact  executed  with  the 
intent  to  defeat  and  delay  creditors.  Holland, 
In  re;  Oregg  v.  Holland,  71  L.  J.  Ch.  518; 
[1902]  2  Ch.  360 ;  86  L.  T.  642  ;  60  W.  R.  576 ; 
9  Manson,  259— C.A. 

Pott-Hnptial  Settlement— Bevenionary 

Fropert J  «f  Wife  to  wliich  Hneband  Entitled 
Jure  Kariti— Ante-Knptial  Parol  Agreement  to 
Settle— Beoital  of  in  Settlement— Admiigiliility 
of  Beeital  as  Evidenoe— Tnutee  in  Bankznptey 
of  Husband — Idfe  Interest  of  Hnsband  Determin- 
able on  Bankrnptcy.]  —  By  a  post-nuptial 
settlement  which  recited  an  ante-nuptial  parol 
agreement  to  settle,  the  hushand  covenanted 
that  certain  reversionary  personal  property  of 
the  wife,  then  an  infant,  to  which  he  was 
entitled  jure  mariti,  subject  to  his  not  dying 
before  her  without  having  reduced  it  into  pos- 
session, should  as  soon  as  it  became  an  interest 
in  possession  be  settled  on  trust  for  the  wife  for 
life,  with  remainder,  if  the  husband  should  sur- 
vive her,  in  trust  for  him  for  life  or  until  he 
should  become  bankrupt  or  alienate  his  interest, 
with  remainder  to  the  children  and  issue  of  the 
marriage.  The  husband  survived  the  wife,  and 
twenty-five  years  after  the  date  of  the  settle- 
ment became  bankrupt.  The  fund  afterwards 
feU  into  possession : — Held,  first,  that  as  against 
the  trustee  in  bankruptcy  claiming  to  set  aside 
the  settlement,  the  recital  must  be  disregarded 
and  the  settlement  treated  as  voluntary ;  but  in 
the  absence  of  evidence  that  the  husband  was 
either  indebted  at  the  date  of  the  settlement  or 
intended  at  that  date  to  enter  into  a  business 
of  such  a  speculative  nature  as  to  be  likely  to 
result  in  financial  embarrassment,  the  settle- 
ment ought  not  to  be  regarded  as  void  in  toto 
under  the  statute  13  Eliz.  c.  6,  as  having  been 
executed  with  intent  to  delay  or  defraud  credi- 
tors. Pearson,  In  re;  Stephens,  ex  parte 
(3  Ch.  D.  807),  dissented  from.    lb. 

Equitable    Beversionary  Interest — Oon- 

veyanee  in  Fraud  of  Creditors— Judgment  Credi- 
tor—Charging Order— Equitable  EKoeution.]- A 


settlement  of  equitable  reversionary  personalty 
may  be  a  settlement  made  to  delay,  hinder,  or 
defraud  creditors  within  the  scope  of  13  Eliz. 
o.  5,  since  a  creditor  may  reach  such  property 
by  a  charging  order  under  section  14  of  the 
Judgments  Act,  1838,  or  by  the  appointment 
of  a  receiver  by  way  of  equitable  execution. 
South-Western  Loan  and  Discount  Co.  v. 
Eobertson  (51  L.  J.  Q.B.  79;  8  Q.B.  D.  17)  and 
Bolland  v.  Young  (73  L.  J.  K.B.  1030;  [1904] 
2  K.B.  824)  foUowed.  Dixon  v.  Wrench  (38 
L.J.  Ex.  113 ;  L.  R.  4  Ex.  164)  distinguished 
and  questioned.  Tyrrell  v.  Painton  (64  L.  J.  P. 
33 ;  [1895]  1  Q.B.  202)  and  Anglesey  (Marqiiis), 
In  re ;  De  Oalve  (Countess)  v.  Gardner  (72  L.  J. 
Ch.  782 ;  [1903]  2  Ch.  727),  discussed.  Ideal 
Bedding  Co.  v.  Holland,  76  L.  J.  Ch.  441; 
[1907]  2  Ch.  157 ;  96  L.  T.  774 ;  14  Manson, 
113  ;  23  T.  L.  R.  467— Kekewich,  J. 

AYoidanee— Creditors— Form  of  Order.] 

— Unless  the  Court  is  satisfied  that  no  part 
of  the  settled  property  will  be  left  for  the 
beneficiaries  when  the  creditors  have  been  satis- 
fied, the  proper  order  is  that  which  avoids  the 
settlement  as  against  creditors  only.    lb. 

Voluntary  Settlement  for  Settlor's  Benefit.] 

— A  voluntary  settlement  made  bona  fide  by 
a  person  having  ample  means  outside  the 
settlement  for  payment  of  present  debts  is  not 
void  under  13  EUz.  c.  6  beoiause  afterwards  the 
effect  proves  to  be  to  defeat  or  delay  future 
creditors.  Lane-Fox,  In  re ;  Oimblett,  ex  parte, 
69  L.  J.  Q.B.  722  ;  [1900]  2  Q.B.  608  ;  83  L.  T. 
176 ;  48  W.  R.  650 ;  7  Manson,  295— Wright,  J. 

A  young  lady,  just  of  age,  possessed  of  a  con- 
siderable fortune,  made  a  voluntary  settlement 
for  her  own  benefit.  Her  existing  debts  were 
paid  with  money  outside  the  settlement.  She 
subsequently  incurred  debts  cwid  filed  her  peti- 
tion in  bankruptcy : — Held,  that  the  settlement 
was  not  void  under  18  Eliz.  c.  5.    lb. 

Assignment  of  Choses  in  Aetion— Defeat- 
ing Individual  Creditor.] — Since  choses  in  action 
became  attachable  by  sections  60  et  seq.  of  the 
Common  Law  Procedure  Act,  1854,  an  assign- 
ment of  them  may  be  void  under  13  Eliz.  c.  5, 
as  tending  to  defeat,  hinder,  or  delay  creditors. 
If  the  effect,  not  necessarily  the  object,  of  the 
assignment  is  to  defeat,  hmder,  or  delay  one 
particular  creditor  only,  the  assignment  will  be 
void  under  the  statute.  Edmunds  v.  Edmunds, 
73  L.  J.  P.  97 ;  [1904]  P.  362 ;  91  L.  T.  668— 
Qorell  Barnes,  J. 

Deed  of  Arrangement— Exclusion  of  Credi- 
tor—Besulting  Trust.]— A  deed  of  arrangement 
is  not  necessarily  void  under  13  Eliz.  c.  6  either 
because  it  contains  provisions  in  favour  of  the 
debtor  or  because  a  particular  creditor  is  inten- 
tionally excluded  from  its  operation.  Alton  v. 
Harrison  (38  L.  J.  Ch.  669;  L.  R.  4  Ch.  622) 
and  Boldero  v.  London  dc.  Discount  Co.  (6  Ex. 
D.  47)  followed.  Spencer  v.  Slater  (48  L.  J, 
Q.B.  204 ;  4  Q.B.  D.  13)  commented  on.  Maske^ 
lyne  v.  Smith,  71 L.  J.  K.B,  476 ;  [1902]  2  K.  B, 
158 ;  86  L.  T.  832 ;  9  Manson,  139— P. 

Marriage  Settlement— After-aequired  Fro« 

perty.] — A  covenant  by  a  husband  in  a  settle- 
ment made  in  consideration  of  marriage  to 
settle  all  his    after-acc^uired  property    except 
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business  assets  is  not  fraudulent  and  void  as 
against  creditors  under  13  Eliz.  c.  5.  Per 
Vauohan  Williams,  L.J. —Dollandf  Ex  parte ; 
Clint,  In  re  (43  L.  J.  Bk.  16 ;  L.  R.  17  Eq.  115), 
is  no  longer  to  be  treated  as  an  authority  on 
this  point.  Reia,  In  re;  doughy  ex  parte, 
73  L.  J.  K.B.  929 ;  [1904]  2  K.B,  769 ;  91  L.  T. 
692 ;  53  W.R.  122 ;  11  Manson,  229 ;  20  T.  L.  R. 
647 — C.A.  See  s.c.  in  H.L.  sub  nom.  Clough 
V.  Samuel,  ante,  Bankruptcy. 

Yolvntary  CkmYeyanoe— Intent  to  Defraud 

Credltort— Aggignment  of  Poliej  of  AMvnnoe — 
InTestment  of  PoUey-Moneyg  on  Kortgage— In- 
jnnotion — Receiver.]— In  an  action  brought  to 
set  aside  an  assignment  of  a  policy  of  assurance 
as  fraudulent  and  void  against  creditors  under 
13  Eliz.  c.  6,  the  policy-moneys  having  been 
received  by  the  assignee  and  remaining  in  his 
hands,  but  invested  on  mortgage  and  capable 
of  being  traced,  the  Court  has  jurisdiction  to 
grant  an  interlocutory  injunction  restraining 
the  assignee  from  receiving  or  dealing  with  the 
mortgage  debt  without  the  leave  of  the  Court, 
or  to  appoint  an  interim  receiver,  in  order  to 
secure  the  property  untU  the  trial  of  the  action, 
for  the  benefit  of  the  creditors.  Mouatt,  In  re ; 
Kingston  Cotton  Mill  Co,  v.  Mouatt,  68  L.  J. 
Ch.  390 ;  [1899J  1  Ch.  831 ;  80  L.  T.  406 ;  47 
W.  R.  606— StirUng,  J. 


2.  Abuse  op  Confidential  Relationship. 

SoUoitor— Advantage  at  Expense  of  Client— 
— SoUoitor*!  Son — Yolnnteer — Conflnnation.]— 
Where  a  solicitor  and  trustee  of  a  settlement  in 
1891  prepared  a  supplemental  deed  by  which  a 
lady,  whom  it  was  his  duty  to  advise,  and  who 
trusted  in  him,  deprived  herself  of  a  general 
power  of  appointment  which  preceded  a  limita- 
tion in  the  settlement  in  favour  of  two  rever- 
sioners, one  of  whom  was  the  solicitor's  own 
son,  the  Court  set  aside  the  deed,  so  far  as  it 
extinguished  the  general  power  of  appointment, 
as  against  both  reversioners,  on  the  ground  that 
the  lady  had  not  had  sufficient  independent 
advice.  Barron  v.  Willis,  69  L.  J.  Ch.  632 ; 
[1900j  2  Ch.  121;  82  L.  T.  729;  48  W.  R.  679 
— C.A. 

Undue  Inflnenee — Parent  and  Child — Xortgage 
of  Child'i  Interest— Absence  of  Independent 
Advice.] — In  1878  a  widower,  who  was  living 
with  his  four  daughters,  two  of  whom  had  re- 
cently attained  twenty-one  years  of  age  and 
two  were  minors,  was  in  embarrassed  circum- 
stances. He  had  mortgaged  the  life  interest  to 
which  he  was  entitled  under  a  certain  will,  and 
his  affairs  having  become  more  involved,  bank- 
ruptcy proceedings  were  threatened.  The  eldest 
of  the  daughters,  then  about  twenty-two  years 
old,  became  acquainted  with  the  circumstances, 
and  in  order  to  save  her  father  from  being 
adjudicated  a  bankrupt  she  was  induced  to  mort- 
gage her  reversionary  interest  under  the  same 
will  for  the  purpose  of  raising  some  money  to 
pay  his  debts.  She  had  no  independent  legal 
advice  in  the  transaction.  The  mortgage  was 
prepared  by  her  father's  solicitors,  one  of  the 
firm  being  also  one  of  the  mortgagees.  The 
mortgage  was  prepared  upon  the  father's  in- 
structions alone  before  the  solicitors  had  any 
interview  with  the  daughter.  The  same  solici- 
tors also  acted  for  the  mortgagees.    In  1881  the 


daughter  became  of  unsound  mind,  and  had 
ever  since  remained  in  that  condition.  Upon 
the  direction  of  the  Master  in  lunacy  an  action 
was  brought  on  behalf  of  the  daughter  against 
A.,  the  survivor  of  the  mortgagees,  and  her  father 
to  set  aside  the  mortgage  of  her  reversionary 
interest  on  the  groimd  of  undue  influence.  The 
father  died  after  the  commencement  of  the 
action  : — Held,  that  the  transaction  was  set  in 
motion  by  the  father  and  was  carried  out  by 
his  influence  over  his  daughter ;  that  A.,  the 
mortgagee,  had  notice  of  the  true  position  of 
affairs  at  the  time  of  the  mortgage ;  that  A. 
could  not  therefore  be  regarded  as  a  lender  for 
value  without  notice;  and  that  consequently 
the  deed  must  be  set  aside.  De  Witte  v.  Addi- 
son, 80  L.  T.  207— C.A. 

Husband  and  Wife— Voluntary  Settlement- 
Fiduciary  Belation  —  Presumption.]— The  rela- 
tion of  husband  and  wife  is  not  one  to  which 
the  doctrine  of  Hu^guenin  v.  Baseley  (14  Ves. 
273  ;  1  Wh.  &  Tu.  L.C.  (7th  ed.)  p.  247)  applies. 
Barron  v.  Willis,  68  L.  J.  Ch.  604 ;  [1899]  2 
Ch.  578 ;  81  L.  T.  321 ;  48  W.  R.  26— Coaens- 
Hardy,  J. 

There  is  no  presumption  that  a  voluntary 
deed  executed  by  a  wife  in  favour  of  her  hus- 
band, and  prepared  by  the  husband's  solicitor, 
is  invalid.  The  onus  of  proof  lies  on  the  party 
who  impugns,  not  on  the  party  who  npholds, 
the  instrument.  Nedby  v.  Nedby  (21  L.  J.  Ch. 
446 ;  6  De  G.  &  Sm.  377)  followed.    lb. 

Ko  Consideration— Want  of  Knowledge 

of  Effeot— Independent  Advice.]— F.,  who  was 
indebted  to  6.,  obtained  from  his  wife,  the 
defendant,  a  guarantee  in  favour  of  B.  to  cover 
his  debts  then  due  to  B.,  a  present  advance  of 
600/.  and  future  credits,  the  total  liability  being 
limited  to  1,600/.  The  defendant  was  a'  trader 
on  her  own  account,  and  had  on  previous  occa- 
sions given  F.  small  amounts  of  financial  aid. 
The  defendant  v^as  aware  of  F.'s  financial  posi- 
tion and  of  his  indebtedness  to  B.  B.,  B.'s 
solicitor,  F.,  and  the  defendant  were  the  only 
persons  present  when  the  guarantee  was  signed, 
and  the  defendant  had  no  independent  advice. 
The  guarantee,  a  very  complicated  document, 
was  twice  read  over  by  the  solicitor,  who  sug- 
gested to  B.  that  the  defendant  should  be 
separately  represented : — Held,  first,  that  the 
defendant  did  not  sufficiently  understand  the 
nature  of  the  guarantee ;  secondly,  that  the  re- 
lationship of  husband  and  wife  was  one  where 
in  the  case  of  a  large  voluntary  benefit  influence 
was  presumed  to  exist ;  thirdly,  that,  the  trans- 
action  being  challenged,  the  burden  was  on  the 
donee  to  prove  that  the  giving  of  the  guarantee 
was  free  from  the  influence  of  the  husband,  and 
that,  in  the  absence  of  independent  advice,  this 
had  not  been  discharged ;  fourthly,  that  B.  was 
sufficiently  put  on  enquiry  to  be  affected  with  the 
equitable  flaws  in  the  transaction.  BischojjTs 
Trustee  v.  Frank,  89  L.  T.  188— Wright,  J. 
And  see  Undue  Influence. 


8.  Unconscionable  Baboainb. 

Bale  of  Bevenion  at  trndervalue— Expectant 
Heir— «*  TTnfair  dealing."]— The  plaintiff,  who 
was  thirty  years  of  age,  sold  1,000{.  part  of  a 
reversion  expectant  on  the  death  of  his  mother, 
then  aged  seventy-two,  to  the  defendant  for 
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300/.,  with  a  condition  that  the  plaintiff  might 
re-purchase  the  same  for  600^  within  two 
months.  The  market  value  of  the  reversion 
at  the  time  of  the  sale  was  ahout  6752.  The 
plaintiff  had  no  independent  advice,  and  there 
was  evidence  that  the  defendant  induced  the 
plaintiff  to  conceal  from  the  trustees  of  the 
settlement  and  their  solicitors  the  fact  that  he 
was  selling  or  raising  money  on  his  reversion : — 
Heldy  that,  independently  of  undervalue,  there 
was  evidence  of  unfoir  dealing  which  took  the 
case  out  of  the  Sales  of  Reversions  Act,  1867 ; 
that  the  plaintiff  was  in  the  position  of  an 
expectant  heir ;  and  that  the  transaction  must 
be  set  aside  as  an  unconscionable  bargain. 
Aylesford  (Earl)  v.  Morris  (42  L.  J.  Ch.  646; 
L.  R.  8  Ch.  484)  followed.  Brenchley  v.  Higgins, 
70  L.  J.  Ch.  788 ;  83  L.  T.  751— C.A. 

Qucarey  how  far  tmdervalue  alone  may  amount 
to  evidence  of  unfair  dealing  so  as  to  take  a  case 
out  of  the  Sales  of  Reversions  Act,  1867.    lb. 


4.  Money-lending  Transactions. 

Jurisdiction— Hanh  and  TTneonseionable  Bar- 
gain— ^Ezoassiye  Interest.] — A  transaction  may 
be  reopened  under  -section  1,  sub-section  1  of 
the  Money-lenders  Act,  1900,  if  the  Court  is 
satisfied  that  the  interest  or  charges  are  exces- 
sive and  that  the  transaction  is  "  harsh  and 
unconscionable,"  though  it  would  not  have 
given  rise  to  a  claim  for  relief  in  a  Court  of 
equity  before  the  passing  of  the  Act.  Exces- 
sive interest  may  by  itself  be  sufficient  to 
satisfy  the  Court  that  the  transaction  is 
"  harsh  and  tmconscionable."  Wilton  v.  Osborne 
(70  L.  J.  K.B.  607;  [1901]  2  K.B.  110)  over- 
ruled. Debtor t  In  re ;  Debtor^  ex  parte,  72 
L.  J.  K.B.  382;  [1908]  1  K.B.  705;  88  L.  T. 
401 ;  51  W.  R.  370;  10  Manson,  130— C.A. 

**  Otherwise  sncli  that  a  Oonrt  of  equity 

would  gfive  relief"  —  EzoesslYe  Interest.]— The 
jurisdiction  conferred  by  the  Money-lenders  Act, 
1900,  is  a  new  jurisdiction  conferred  on  all  the 
Courts,  and  is  not  confined  to  cases  in  which 
Courts  of  equity  would  have  intervened  before 
the  Act.  Wilton  d  Co.  v.  Osborne  (70  L.  J.  K.B. 
507 ;  [1901]  2  K.B.  110)  overruled.  Debtor,  In  re 
(72  L.  J.  K.B.  382 ;  [1903]  1  K.B.  705),  approved. 
Samxiel  v.  Newbold,  75  L.  J.  Ch.  705;  [1906] 
A.C.  461 ;  95  L.  T.  209 ;  22  T.  L.  R.  703— 
H.L.  (E.) 

Excessive  interest  may  of  itself  shew  that 
a  transaction  is  *' harsh  and  unconscionable*' 
within  the  meaning  of  the  Act.    26. 

A  bargain  in  which  the  agent  of  the  money- 
lender receives  commissions  from  both  sides 
and  is  a  co-adventurer  with  the  money-lender 
is  fraudulent  apart  from  the  Money-lenders 
Act,  1900.    16. 

Contraot  for  Loan  Hade  Abroad  —  Oontraot 
Intended  to  be  Perfoxmed  Abroad— Jnrisdiotion 
of  Oonrt  in  England.] — Section  1  of  the  Money- 
lenders  Act,  1^,  does  not  apply  to  a  contract 
for  a  loan  inade  and  intended  to  be  performed 
abroad.  Shrichand  v.  Lacon,  22  T.  L.  R.  245— 
Ridley,  J. 

**  Xonej-lender  "—Legitimate  Art  Business- 


Payment  by  Bills— Loans  to  Private  Friends.] 

— Not  every  man  who  lends  money  at  interest 
carries  on  the  business  of  money-lending  within 
the  meaning  of  the  Money-lenders  Act,  1900. 
Speaking  generally,  a  man  who  carries  on  a 
money-lending  business  is  one  who  is  ready 
and  willing  to  lend  to  all  and  sundry  provided 
that  they  are,  from  his  point  of  view,  eligible. 
But  this  does  not  mean  that  a  money-lender 
can  avoid  the  Act  by  limiting  his  clientele  to 
those  whom  he  chooses  to  designate  **  friends." 
Each  case  must  be  decided  on  the  particular 
facts.  Litchfield  v.  Dreyfus,  75  L.  J.  K.B.  447 ; 
[1906]  1  K.B.  584  ;  22  T.  L.  R.  385— Farwell,  J. 

<*  Business  not  haying  for  its  primary 

olifjeot  the  lending  of  money '*  —  **  Exoessiye '' 
Bonus.] — The  defendant  upon  several  occasions 
lent  money  to  the  plaintiff,  a  company  pro- 
moter, taking  from  him  by  way  of  bonus  and 
for  renewels  shares  in  limited  companies  in 
which  the  plaintiff  was  interested.  It  was  the 
defendant's  custom  to  lend  money  upon  these 
terms.  He  was  not  registered  as  a  money- 
lender. The  money  was  lent  not  to  focilitate 
the  business  of  the  companies,  but  for  the  pri- 
vate purposes  of  the  borrowers: — Held,  first, 
that  the  defendant  carried  on  the  business  of 
lending  money,  and  was  therefore  a  money- 
lender within  section  6  of  the  Money-lenders 
Act;  and  secondly,  that,  although  it  was  im- 
possible to  assess  the  value  of  the  shares  at  any 
particular  time,  they  were  **  exacted  "  from  the 
plaintiff  as  bonuses  arbitrarily  fixed  without 
any  stated  ascertainable  proportion  to  the 
accommodation;  and  that  therefore,  although 
it  was  doubtful  whether  they  could  be  said 
to  be  "  excessive "  within  section  1,  sub- 
section 1  of  the  Money-lenders  Act,  the  trans- 
actions were  harsh  and  unconscionable  within 
that  section,  and  ought  to  be  re-opened  upon 
the  terms  of  the  plaintiff  repaying  to  the  de- 
fendant the  loans,  together  with  20  per  cent, 
interest,  and  the  defendant  returning  to  the 
plaintiff  the  shares  given  him  as  bonuses. 
Bonnard  v.  Dott,  92  L.  T.  822 ;  53  W.  R.  678 ; 
21  T.  L.  R.  491— Kekewich,  J. 

— ^  Carrying  on  Other  Business  —  Lending 
Honey  in  the  Course  of  that  Business — Suryeyor 
and  Valuer.]  —  The  plaintiff,  who  carried  on 
business  as  an  auctioneer,  surveyor,  and  valuer, 
was  in  the  habit  of  advancing  money  upon  bills 
of  sale  to  any  ^rson,  against  whom  there  was 
no  personal  objection,  where  the  security  was 
sufficient,  charging  15  per  cent,  interest.  He 
did  so  because  by  that  means  he  obtained  a 
valuation  fee  in  the  first  instance,  and  the 
business  brought  him  into  contact  with  a  class 
of  persons  from  whom  he  got  other  business. 
He  never  lent  money  on  personal  security: — 
Held,  that  the  plaintiff  carried  on  a  bona  fide 
business  not  having  for  its  primary  object  the 
lending  of  money,  in  the  course  of  which  and 
for  the  purposes  whereof  he  lent  money,  within 
the  meaning  of  section  6  {d)  of  the  Money- 
lenders Act,  1900,  and  that  therefore  he  did 
not  require  to  be  registered  as  a  money-lender. 
Furber  v.  Fieldings,  23  T.  L.  R.  362— PhiUi- 
more,  J. 

Kon-registration— Illegal  and  Void  Con- 

tract— Bight  of  Borrower  to  Beoorer  Securities— 
Terms— Bepayment  -of  Money  Beoeived— Be- 
eovory  of  Honey  Paid  by  Borrower-  Action  for 
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Honey  Had  and  BeeeiYed— XqnitaUe  Aotion.]— 

In  an  action  by  a  borrower  against  a  money- 
lender for  a  declaration  that  a  money-lending 
transaction  is  illegal  and  void  on  account  of 
the  non-registration  of  the  money-lender,  and 
for  the  deUvery  up  of  the  securities  given  for 
the  loan,  the  borrower  is  only  entitled  to  succeed 
on  the  terms  formerly  imposed  by  Courts  of 
equity  in  cases  arising  under  the  Acts  against 
usury — namely,  on  repayment  of  the  money 
actually  received  by  him.  And  the  same  terms 
will  be  imposed  as  a  condition  of  his  recovering 
money  paid  by  him  in  the  course  of  the  trans- 
action, an  action  for  money  had  and  received 
being  an  equitable  action.  Moses  v.  Macferlan 
(2  Burr.  1006)  followed.  Lodge  v.  National 
Union  Investment  Co.,  76  L.  J.  Ch.  187 ;  [1907] 

1  Ch.  800;  96  L.  T.  801;  23  T.  L.  R.  187— 
Parker,  J. 

Whether  such  terms  would  be  imposed  on  a 
plaintiff  suing  in  trover  or  detinue,  oiUBre, 
Fitzroy  v.  Qwillim  (1  Term  Rep.  168)  dis- 
cussed.   Ih, 

Contraeting  witliont  being  Begis- 

tered— Prohibitory  Statute— Illegal  Contraet.]— 
If  a  money-lender  enters  into  any  agreement  in 
the  course  of  his  business  as  a  money-lender 
with  respect  to  the  advance  and  repajrment  of 
money,  or  takes  any  security  for  money  in  the 
course  of  such  business,  without  having  re- 
gistered himself  as  a  money-lender,  as  required 
by  section  2,  sub-section  1  (a)  of  the  Money- 
lenders Act,  1900,  his  contract  is  rendered 
illegal  by  section  2,  sub-section  1  (c),  and 
cannot  be  enforced.  Decision  of  Buckley,  J., 
in  Victorian  Dayles/ord  Syndicate  v.  Dott 
(74  L.  J.  Ch.  673 ;  [1906]  2  Ch.  624)  approved 
and  followed.  Bonnard  v.  Dott,  75  L.  J.  Ch. 
446;  [1906]  ICh. 740;  94L.T.666;  22T.L.R. 
399— C.A. 

Where  by  a  statute  a  penalty  is  imposed — not 
solely  for  protection  of  the  revenue,  but  solely 
or  partly  for  that  of  the  public — for  doing  or 
omitting  any  act,  such  act  or  omission  is  im- 
pliedly prohibited  by  the  statute,  and  is  illegal. 
So  if  a  money-lender  enters  into  any  agree- 
ment or  takes  any  security  in  contravention 
of  section  2,  sub-section  1  (c)  of  the  Money- 
lenders Act,  1900,  without  having  registered  him- 
self as  required  by  section  2,  sub-section  1  (a), 
his  contract  cannot  be  enforced,  and  there  is 
no  transaction  to  re-open  under  the  powers  of 
section  1,  sub-section  1.  Victorian  Dayles/ord 
Syndicate  v.  Dott,  74  L.  J.  Ch.  673;   [1905] 

2  Ch.  624;  93  L.  T.  627;  64  W.  R.  231; 
21  T.  L.  R.  742— Buckley,  J. 

trnregiftered  Money-lender — Action  for  Ob- 
taining a  Loan  by  Frand.]  — An  unregistered 
money-lender  can  maintain  an  action  to  re- 
cover damages  for  fraudulent  misrepresentations 
whereby  he  was  induced  to  advance  money  on 
loan.  Dolt  v.  Brickwell,  23  T.  L.  R.  61— Swinfen 
Eady,  J. 

Be-opening  Traniaotion— Terms  of  Loan— Bate 
of  Intereit— Foeition  of  Borrower.]— P<t  Vauqhan 
Williams,  L.J.— The  intention  of  the  Legisla- 
ture in  the  Money-lenders  Act,  1900,  was  to 
deal  with  cases  of  persons  in  financial  distress 
coming  to  money-lenders  to  borrow  money  in 


order  to  get  out  of  their  financial  distress,  which 
was  often  urgent  and  pressing,  and  not  to  deal 
with  the  cage  of  persons  who  were  in  a  position 
to  make  their  own  bargain  on  terms  of  equality 
with  the  money-lender.  Per  Roheb,  LJ. — ^The 
Judge  in  any  cases  under  the  Act  should  con- 
sider the  various  circumstances  under  which 
the  loan  was  efifeoted  and  the  terms  of  the  loan, 
such  as  the  rate  of  interest,  and  the  security,  &c. 
Per  Cozens-Haboy,  L.J.— The  interest  charged 
by  a  money-lender  may  possibly  be  deemed  so 
extravagantly  excessive  as  alone  to  satisfy  the 
Court  that  the  particular  transaction  is  harsh 
and  unconscionable ;  but  no  fixed  general  rule 
as  to  rate  of  interest  can  be  laid  down.  The 
circumstances  of  each  case  have  to  be  considered, 
including  the  necessities  of  the  borrower,  his 
pecuniary  position,  the  presence  or  absence  of 
security,  the  relation  in  which  the  money-lender 
stood  to  the  borrower,  and  the  total  remunera- 
tion derived  by  the  money-lender  from  the 
whole  transaction.  Poiwione  v.  Higgins,  21 
T.  L.  R.  11— C.A. 

Fraud  —  Katerial  Miirepremntstian  — 

Identity  of  Contraeting  Party.] — The  pUdntifi, 
one  Isaac  Gordon,  who,  according  to  nis  own 
account  of  himself,  was  an  extortionate  and 
usurious  money-lender  and  one  of  the  bitterest 
of  creditors,  in  order  to  induce  the  defendant 
to  borrow  from  him,  fraudulently  concealed 
from  the  defendant  the  fact  that  he  was  Isaac 
Gordon ;  and  the  defendant,  upon  the  plaintifi^s 
representation  that  the  name  of  the  lender  was 
Addison,  and  that  Addison  was  a  person  who 
advanced  money  without  any  of  the  objection- 
able features  of  the  ordinary  loan  office,  bor- 
rowed 100/.  from  the  plaintiff  at  60  per  cent, 
interest,  and  gave  a  promissory  note  to  secure 
the  advance.  Upon  discovering  that  the  real 
lender  was  Isaac  Gordon,  the  defendant  re- 
pudiated the  contract,  and  in  an  action  by 
Gordon  upon  the  note  paid  the  amount  of  the 
advance,  together  with  interest  at  5  per  cent., 
into  Court: — Held,  that  the  misrepresentation 
by  Gordon  was  material  and  that  the  defendant 
was  entitled  to  judgment.  Gordon  v.  Street, 
69  L.  J.  Q.B.  45;  [1899]  2  Q.B.  641;  81  L.  T. 
237;  48  W.  R.  158— C.A. 

Xieitatement  of  Faet.] — A  misstatement 

made  by  a  money-lender  to  a  borrower  during 
negotiations  is  a  fact  to  be  borne  in  mind  in 
determining  whether  the  transaction  is  harsh 
and  unconscionable.  Victorian  Dayles/ord 
Syndicate  v.  Dott,  74  L.  J.  Ch.  673;  [1905]  2 
Ch.  624;  93  L.  T.  627;  54  W.  R.  231;  21 
T.  L.  R.  742— Buckley,  J. 

Hank  and  trnoonieionable  BaigaiA— Bz- 

oesslYe  Interest— '* Bisk"  Inenrred.]— The  Court, 
when  asked  to  re-open  a  money-lending  trans- 
action under  section  1  of  the  Money-lenders 
Act,  1900,  on  the  ground  of  excessive  interest 
charged  by  the  lender,  is  entitled  to  consider, 
amongst  "  all  the  circumstances,*'  the  ^t  that 
the  borrower  thoroughly  understood  the  trans- 
action, and  without  any  misrepresentation  or 
pressure,  other  than  the  mere  request  to  pay 
so  much  interest,  voluntarily  agreed  to  pay  it ; 
and  when  the  Court  finds  these  to  be  the  facts 
it  ought  to  hold  that  the  interest  which  the 
borrower  agreed  to  pay  is  reasonable  and  not 
excessive  within  the  meaning  of  the  Act. 
CarringUms,  Lim.  v.  Smith,  75  L.  J.  K.B.  49; 
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[1906]  1  K.B.  79;  98  L.  T.  779;  64  W.  R.  424 ; 
22  T.  L.  R.  109— ChanneU,  J. 

In  considering  the  "risk"  incurred  by  the 
money-lender  in  making  an  advance,  it  is  not 
the  real  risk  as  ascertained  after  the  event 
which  has  to  be  looked  at,  but  how  the  matter 
presented  itself  to  the  money-lender  at  the  time 
he  made  the  advance,  with  the  experience  he 
would  have  of  borrowers.    lb. 

XzeesfiTe  Bate  of  Interet t  —  Absenee 

of  Bisk.] — Money-lenders  advanced  to  a  bor- 
rower 2,000Z.  repayable  by  twelve  consecutive 
monthly  instalments,  with  interest  amounting 
in  all  to  3,3002.,  and  in  the  event  of  default 
being  made  in  any  one  payment  the  whole 
amount  remaining  unpaid  was  to  become  im- 
mediately payable.  There  was  evidence  that 
the  money-lenders  were  aware  when  making 
the  loan  that,  owing  to  the  borrower's  financial 
position,  they  were  running  no  risk: — Held, 
that,  having  regard  to  the  lenders'  knowledge 
of  the  absence  of  risk,  the  rate  of  interest  was 
excessive,  and  the  transaction  was  harsh  and 
unconscionable  within  the  meaning  of  sub- 
section 1  of  section  1  of  the  Money-lenders 
Act,  1900,  and  it  ought  to  be  re-opened  and 
an  order  made  for  repayment  of  the  amount 
actually  advanced,  with  interest  at  10  per  cent. 
Saunders  v.  Newbold,  74  L.  J.  Ch.  120;  [1905] 
1  Ch.  260;  92  L.  T.  67;  68  W.  R.  162;  21 
T.  L.  R.  104— C.A. 

Be-opening  Closed  Tnuuaetion.]  —  Sub- 
section 1  of  section  1  gives  the  borrower  relief 
only  in  respect  of  the  transaction  the  subject 
of  an  action  brought  by  the  money-lender,  and 
the  power  of  the  Court  to  re-open  under  that 
sub-section  is  limited  to  that  transaction,  and 
the  account  can  only  be  taken  in  that  trans- 
action, or  some  transaction  which  is  relevant  to 
it,  and  not  in  a  previous  transaction  altogether 
closed.    lb. 

Time   for    BeUof— "Liable."]— Under 

Rub-section  2  a  borrower  can  obtain  relief  in 
proceedings  taken  by  him,  and  he  may  take 
proceedings  either  when  he  is  sued  by  the 
money-lender,  or  before  he  is  sued.  The  sub- 
section applies  even  after  the  loan  has  been 
repaid,  and  under  it  the  Court  could  re-open  a 
closed  transaction.  *' Liable"  in  that  sub- 
section is  not  to  be  read  as  "  liable  in  foct."  16. 

"  HardL  and  meongoionable  "  Tnuuaetioii 

—Free  and  Voliintary  Agreement.] — Transaction 
re-opened  under  section  1,  sub-section  1  of  the 
Money-lenders  Act,  1900,  after  payment  of  the 
amount  had  been  niade  imder  pressure  of  a  writ 
of  sunmions  in  an  action,  upon  the  ground  that 
the  interest  charged  was  excessive  and  the  trans- 
action was  harsh  and  unconscionable,  the 
borrower  being  at  the  time  in  such  a  position 
that  his  agreement  to  repay  was  no  guide  as  to 
what  was  a  reasonable  rate  of  interest  to  be 
charged.  Samuel  v.  Bell,  22  T.  L.  R.  118— 
Channell,  J. 

Absenoe  of  Biik — BzeeislTe  Interett.] 

— P.,  a  widow,  was  in  1903  in  need  of  a 
loan.  Against  the  advice  of  her  solicitors,  she 
authorised  an  architect,  with  whom  she  had 
become  acquainted,  to  obtain  it  for  her ;  and  he 
eventually  obtained  an  advance  of  1,000^  at  46 
per  cent,  per  annum  from  a  registered  firm  of 


money-lenders,  on  the  security  of  a  second 
mortgage  of  certain  life  interests  and  a  rever- 
sion to  which  P.  was  entitled  under  settlements 
and  of  a  life  policy  which  was  comprised  in 
the  first  mortgage,  which  was  to  an  msurance 
company.  P.'s  total  income  under  the  settle-, 
ments  amounted  to  about  1,2002.  a  year ;  but  it 
was  reduced  to  6002.  by  the  interest  and  pre- 
miums payable  on  the  first  mortgage  and 
policy.  The  solicitor  of  the  money-lenders 
having  threatened  to  enforce  the  security  by 
sale,  P.  in  1904  obtained  through  her  solicitors 
a  loan  at  6}  per  cent.,  and  discharged  the  claims . 
of  the  money-lenders.  She  brought  an  action 
against  them  to  obtain  the  re-opening  of  the 
transaction  on  the  ground  that  it  was  harsh  and 
unconscionable,  and  the  rate  of  interest  exces- 
sive, and  repayment  of  the  excess  of  interest 
paid  by  her:— H«W,  that  under  the  circum- 
stances of  the  case  the  transaction  was  harsh 
and  unconscionable,  and  that  the  defendants 
must  repay  all  interest  paid  above  10  per  cent. 
Part  V.  Bond,  94  L.  T.  390;  22  T.  L.  R.  253 
— CjV. 

In  an  action  to  recover  damages  for  trespass 
and  conversion  of  the  plaintiff's  goods,  which 
had  been  seized  imder  a  bill  of  sale,  the  ques- 
tion arose  whether  the  defendants  were  money- 
lenders, and  whether,  if  so,  the  interest  charged 
and  certain  other  charges  were  excessive ;  and 
whether  the  transaction  was  harsh  and  uncon- 
scionable. It  was  contended  that  those  ques- 
tions, except  as  to  whether  the  defendants 
were  money-lenders,  were  for  the  Court  and 
not  for  the  jury : — Held,  that  if  there  was  any 
evidence  upon  them,  the  questions  must  be  loft 
to  the  jury.  Burton  v.  Companies  Registration 
Agency,  23  T.  L.  R.  151— Bucknill,  J.  See  s.c. 
in  C.A.  infra.  S.P.  Sa/fnuel  v.  Pazolt,  23  T.  L.  R. 
622— Ridley,  J. 

Bill  of  Sale— InyaUdity .]— Appeal  from 

Bucknill,  J.  (stipra),  dismissed,  upon  the 
ground  that  the  jury  were  justified  in  finding 
that  the  bill  of  sale  was  given  for  a  sum  under 
30^,  and  was  therefore  void;  and  that  the 
grantee  thereof  could  only  recover  the  sum 
advanced  with  interest  at  the  proper  rate  (in 
this  case  5  per  cent,  per  annum).  The  Court 
expressed  no  opinion  upon  the  course  adoj^ted 
by  the  learned  Judge  in  leaving  to  the  jury 
the  questions  whether  the  interest  and  charges 
were  excessive  and  whether  the  transaction 
was  harsh  and  unconscionable.  Burton  v. 
Companies  Registration  Agency,  28  T.  L.  R. 
337— C.A. 

XzoetsiTe  Interest.] — Where,  in  con- 
sideration of  an  advance  of  50{.,  a  promissory 
note  for  701.  was  taken  by  a  money-lender  from 
a  borrower,  the  20/.  being  for  interest,  and  the 
70/.  was  payable  by  twenty-two  weekly  instal- 
ments, and  upon  default  in  payment  of  any 
instalment  the  whole  sum  was  to  become  due, 
the  Court  re-opened  the  transaction  upon  the 
ground  that  the  interest  might  turn  out  to  be 
very  excessive,  and  the  rate  was  not  understood 
by  most  people.  Levene  v.  Titchener,  23  T.  L.  R. 
508— Channell,  J. 

Bepeyment  by  Xonthly  Instalments 

— Default  OUnse—**  Harsh  and  nnconsoionable 
transaetion."] — The  Court  has  jurisdiction  to 
re-open  a  transaction  between  a  borrower  and 
a  money  lender  where  it  appears  that  by  reason 
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of  a  term  of  the  bargain  between  them  under- 
stood by  the  money-lender,  but  not  explained 
to  or  understood  by  the  borrower,  the  rate 
of  interest  is  considerably  increased  beyond 
that  contemplated  by  the  borrower.  Levene  v. 
Greenwood,  20  T.  L.  R.  889— Channell,  J. 

Payment  by  Xontlily  Imtalmentt— Be- 

fault  Olaiise — ^Bata  of  Intereit.] — In  response  to 
an  advertisement  by  the  plaintiff,  a  registered 
money-lender,  offering  advances  without  pub- 
licity **  repayable  by  easy  instalments,"  the 
defendant,  a  firmer,  in  March,  1903,  obtained 
an  advance  of  701.  on  his  note  for  1002.,  25/. 
whereof  was  repayable  in  five  monthly  instal- 
ments, and  the  balance  (752.)  payable  in  Sep- 
tember, 1903,  with  a  clause  that,  on  default  m 
payment  of  any  instalment  the  whole  debt 
should  become  due  and  payable.  This  note 
was  paid  off  and  a  renewal  in  the  same  terms 
was  made  on  September  5,  1903,  a  note  being 
given  in  the  same  form  and  702.  being  ad- 
vanced. Of  this  the  defendant  paid  four 
instalments  of  61.  each,  and  a  writ  having 
been  issued  against  him  for  802.,  he  paid  302., 
and  signed  a  new  note  for  742.  in  April,  1904, 
payable  by  five  consecutive  monthly  instal- 
ments of  52.  each,  and  the  balance  (492.)  in 
October,  1904.  On  this  note  he  paid  52.,  and 
the  writ  in  the  action  was  issued  for  the  balance 
of  692.  in  July,  19(A:— Held,  that  the  trans- 
action was  harsh  and  unconscionable  within 
the  meaning  of  the  Money-lenders  Act,  1900, 
and  should  be  re-opened,  judgment  being  entered 
for  a  sum  which  the  Court  considered  reason- 
able as  representing  unpaid  principal  and  in- 
terest. Wells  V.  Joyce,  [1906]  2  Jr.  R.  134— 
Lord  O'Brien,  C.J. 


5.  Recovery  op  Money  obtained  by  Fraud. 

Conyietion— CItU  Proeeedingf  not  Bated  on 
Frand.] — Money  obtained  by  fraud  can  be  re- 
covered with  interest,  whether  the  proceedings 
be  taken  in  a  Court  of  equity  or  in  a  Court  of 
law.  But  the  fraud  must  be  proved  in  the 
proceedings  by  which  the  money  is  recovered, 
otherwise  no  interest  will  be  allowed ;  and  it  is 
not  sufficient  that  the  fraud  has  been  proved  in 
other  proceedings  in  a  criminal  Court.  Johnson 
v.  Regent,  78  L.  J.  P.O.  113 ;  [1904]  A.  C.  817 ; 
91L.  T.  234;  53W.  R.  207;  20  T.  L.  R.  697— 
P.C. 

6.  Misrepresentation. 

Uie  of  Hame — Partnonhip — I]\]iinotion.]  — 
Where  a  plaintiff  establishes  that  the  defendant 
has  represented  him  as  his  principal  or  partner 
or  responsibly  connected  with  him  in  a  venture, 
and  there  is  tangible  probability  of  injury  to  the 
property  of  the  plaintiff  in  consequence  of  such 
representation,  he  is  entitled  to  an  injunction 
restraining  the  representation.  Bouth  v.  Webster 
(10  Beav.  661)  followed.  Walter  v.  Ashton, 
71  L.  J.  Ch.  839;  [1902]  2  Ch.  282  ;  87  L.  T. 
196 ;  51  W.  R.  131— Byrne,  J. 

Sham  Antiques— KiBrepresentation— "Bet  ipsa 
loquitur."]— S«w62tf,  per  Lord  Kyllachy. — The 
offer  of  articles  appearing  to  be,  but  which  are 
not  in  fact,  antiques,  is  in  itself  a  misrepresenta- 
tion, on  the  principle  of  res  ipsa  loquitur,  and 
the  seller  is  not  entitled  to  leave  the  articles  to 


speak  for  themselves,  but  is  bound  to  displace 
the  inferences  which  to  his  knowledge  their 
appearance  is  calculated  to  suggest.  Patterson 
V.  Landsberg,  7  F.  675— Ct.  of  Sess. 

Fraudulent  Kiarepretentatiom— Innocent  Per- 
ton  induced  te  Participate  in  Criminal  QflEence— 
Belief  in  Honettj  of  Purpose— Indemnity  fior 
Penal  Oontequeneet  between  Wnmgdoera— Bam- 
aget  for  Lottet  Suttained.] — An  innocent  person 
who  has  by  the  fraudulent  misrepresentations 
of  others  been  induced  to  take  part  with  them 
in  the  commission  of  a  criminal  offence — 
malum  prohibitum — for  which  he  has  been 
neither  tried  nor  convicted,  and  who  has  been 
induced  by  those  who  procured  his  participation 
to  believe  the  proceemng  neither  criminal  nor 
against  public  policy,  can  maintain  an  action 
against  those  by  whose  inducements  and  false 
statements  he  was  led  to  commit  it,  and  recover 
damages  from  them  for  losses  he  has  sustained: — 
Semble,  he  could  have  maintained  an  action  for 
indemnity  for  the  penal  consequences  of  his 
offence  notwithstanding  he  had  been  tried  for  it 
and  convicted.  Burrows  v.  Rhodes,  68  L.  J. 
Q.B.  645;  [1899]  1  Q.B.  816;  80  L.  T.  691; 
48  W.  R.  13 ;  63  J.  P.  532— D. 

Fietiticut  Security— Knowledge  of  Third  Party 
—  Duty  to  Ditdote.]  —  M.  was  fraudulently 
induced  to  advance  money  on  mortgage  to  W. 
on  the  security  of  certain  leases,  which  were 
subsequently  proved  to  be  fictitious.  The  leases 
had  been  previously  mortgaged  to  C,  who  was 
paid  off  by  M.  when  the  latter  advanced  the 
money  to  W.  At  this  date  0.  had  become  aware 
that  the  leases  were  fictitious,  and  that  he  had 
been  defrauded  by  W.,  but  he  made  no  dis- 
closure of  this  fact  to  M.,  and  executed  a  re- 
assignment to  him  of  the  so-called  leasehold 
premises  as  if  they  had  been  genuine.  In  an 
action  by  M.  against  W.  and  C,  claiming  dam- 
ages against  the  latter  for  assisting  in  the  fraud 
by  which  M.  was  induced  to  advance  his  money 
on  the  security  of  the  fictitious  leases,  the  per- 
sonal security  of  W.,  who  was  now  undergoing 
penal  servitude,  being  valueless, — Held,  that 
under  the  circumstances  C.  was  liable  to  M.  for 
{he  loss  and  damage  so  suffered  by  him,  the 
amount  to  be  ascertained  by  an  enquiry  in 
chambers.  Mamham  v.  Weaver,  80  L.  T.  412— 
Romer,  J. 

Advertitement,  by.] — See  Ajella  v.  Warsley, 
67  L.  J.  Ch.  172;  [1898]  1  Ch.  274;  77  L:  T. 
783;  46  W.  R.  245— Stirling,  J.  Misbspre- 
BBNTATiON,  infra. 

7.  Other  Matters. 
Gontract,  in.]— See  Contract. 

Deed— Xitrepretentation  at  to  Oontenta  of— 
Plea  of  Hon  ett  Factum.] — See  Deed. 

Innocent  Xitrepretentation— Becorery  of  Gift.] 
— See  Gift. 

Protpectut — ^Fraud  or  Xitrepretentation  in.] — 
See  Company. 

Settlement.]— See  Settlement. 


FRAUDS,  STATUTE  OP. 

See  Contract. 
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FRAUDULENT  PREFER- 
ENCE. 

See  Bankruptcy,  col.  126 ;  Company,  col.  472. 


FREIGHT. 

See  SrappiNQ. 

FRIENDLY  SOCIETY. 

1.  statutes,  885. 

2.  Rules,  885. 

3  Disputes,  886. 

4.  Jurisdiction  of  Court,  887. 

5.  Life  Policy,  888. 

6.  Nomination  to  Fund,  888. 

7.  Winding-up,  889. 

1.  Statutes. 

Borrowing  Powon.]— 61  &  62  Vict.  c.  15  is  the 
Societies'  Borrowing  Powers  Act,  1898. 

2.  Rules. 

Bnles  —  Members  in  Beoeipt  of  Benefit  — 
Alteration  of  Boles— Dimination  of  Security  for 
Benefit.] — The  rules  of  a  friendly  society  made 
under  the  Friendly  Societies  Act,  1855,  do  not 
cease  to  exist  because  that  Act  has  been  re- 
pealed. Where  a  member  joined  a  friendly 
society  on  the  basis  that  the  rules  might  be 
altered,  and  became  entitled  to  a  benefit  in  the 
society,  the  subsequent  alteration  of  a  rule 
which  diminishes  his  security  for  that  benefit 
is  not  uUra  vires.  Smith  and  Qalloway,  In  re, 
67  L.  J.  Q.B.  15  ;  [1898J  1  Q.B.  71 ;  77  L.  T.  469 ; 
46  W.  R.  204— D. 

Alteration  of— Validity— Acknowledg- 
ment of  Begistry  —  OonclasiTeness  — Power  of 
Society  to  Alter  Bights  of  their  Servants.]— 

The  plaintiff  was  elected  general  manager  at  a 
weekly  salary  of  the  defendant  society,  which 
was  registered  under  the  Industrial  and  Provi- 
dent Societies  Act,  1893.  At  the  time  of  his 
election  a  fundamental  rule  of  the  society  was 
that  the  manager  could  not  be  dismissed  except 
by  a  two-thirds  majority  at  a  special  general 
meeting;  and  by  another  rule  of  the  society, 
fundamental  rules  could  not  be  idtered  except 
by  a  two-thirds  majority  at  a  special  meeting. 
Subsequently  to  the  plaintiff's  election  it  was 
resolved  at  a  meeting  of  the  committee  of  the 
society  that  the  rule  as  to  the  dismissal  of  the 
manager  should  be  amended  so  as  to  give  the 
conmiittee  power  to  dismiss  the  manager,  and 
notice  of  this  amendment  was  given  to  the 
Registrar  of  Friendly  Societies,  who  issued  to 
the  society  an  acknowledgment  of  the  registry 
of  the  amendment  as  provided  by  section  10, 
sub-section  3  of  the  Act.  '  The  committee 
subsequently  resolved  to  dismiss  the  plaintiff, 
and  gave  him  one  week's  notice  of  dismissal. 
The  plaintiff,  when  elected  manager,  was  gener- 


ally aware  of  the  niles,  and  knew  that  he  could 
be  dismissed  only  by  a  two-thirds  majority  at  a 
special  general  meeting.  He  had  no  knowledge 
of  the  amendment  in  the  rule  untU  after  his 
dismissal : — Held,  that  the  acknowledgment  of 
registry  by  the  Registrar  was  conclusive  as  to 
validity  of  the  amendment.  Bosenberg  v. 
Northumberland  Building  Society  (22  Q.B.  D. 
373)  followed  and  applied.  Held,  also,  that  the 
amendment  was  binding  on  the  plaintiff  so  as 
to  render  his  dismissal  valid.  Butler  v.  Spring- 
mount  Co-operative  Dairy  Society,  [1906]  2  Ir.  R. 
193— C.A. 

Expulsion  of  Member  —  Boles  ef  Society- 
Member  Oeasinfr  to  be  doalifled.]— The  rules  of 
a  friendly  society  provided  that  the  society 
should  be  called  the  Cranmer  Loyal  Orange 
Lodge  Friendly  Society,  and  that  "  it  shall  be 
exclusively  composed  of  members  of  the  Loyal 
Orange  Institution  of  England."  The  rules 
provided  for  the  expulsion  of  a  member  on 
conviction  for  felony,  and  that  if  a  member 
entered  the  Army  or  Navy  he  should  cease  to  be 
a  member,  but  there  was  no  rule  empowering 
the  expulsion  of  a  member  upon  his  ceasing  to 
be  a  member  of  the  Lo3ral  Orange  Institution 
of  England.  The  plaintiff,  who  was  a  member 
of  the  society,  was  expelled  from  the  Loyal 
Orange  Institution  of  England  for  having  voted 
at  a  Parliamentary  election  for  a  certain  candi- 
date. The  friendly  society  thereupon  passed 
a  resolution  expelling  him  from  the  society.  In 
an  action  by  the  plaintiff  claiming  to  be  re- 
instated a  member  of  the  society, — Held,  that 
under  the  rules  of  the  friendly  society  it  was 
a  condition  that  a  member  should  be  and  con- 
tinue to  be  a  member  of  the  Loyal  Orange 
Institution  of  England,  and  that  When  he 
ceased  to  be  a  member  of  that  institution  he 
also  ceased  to  be  a  member  of  the  society,  and 
that  therefore  the  plaintiff  was  not  entitied  to 
succeed.  Sargeant  v.  Butterworth,  23  T.  L.  R. 
460— D. 

3.  Disputes. 

Dispoto  between  Members  and  Society  — 
WrongfU  ExpoUion  —Arbitration  Committee.] 

— The  domestic  jurisdiction  created  by  sec- 
tion 68  of  the  Friendly  Societies  Act,  1896,  can 
only  be  exercised  in  accordance  with  the  rules 
of  the  society,  and  if  not  so  exercised  the  party 
affected  is  not  excluded  from  applying  to  a 
Court  of  law.  Andrews  v.  Mitchell,  74  L.  J. 
K.  B.  383 ;  [1905]  A.C.  78 ;  91  L.  T.  537— 
H.L.  (E.) 

The  respondent,  after  the  notice  prescribed 
by  the  rules,  was  summoned  to  attend  the 
arbitration  committee  of  a  friendly  society  on 
a  written  charge.  After  the  hearing  he  was 
requested  to  withdraw,  and  then  expelled,  in 
his  absence,  on  a  charge  of  which  he  had  no 
notice : — Held,  that  the  resolution  of  expulsion 
was  void  as  not  having  been  made  in  accordance 
with  the  rules  of  the  society.    16. 

Dispote  with  Member  —  Person  no  £on|^r 
Member.] — A  lodge  of  a  friendly  society  having 
resolved  that  A  B,  one  of  its  members,  should 
not  receive  lany  further  sick  allowance  unless 
he  complied  with  a  certain  condition,  A.  B. 
appealed  unsuccessfully  to  the  district  execu- 
tive and  to  the  grand  executive,  the  tribunals 
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by  which  ander  the  rules  disputes  between  the 
society  and  a  member  were  directed  to  be 
decided.  A  B  having  failed  to  comply  with 
the  condition,  and  payment  of  his  sick  allow- 
ance having  been  suspended,  his  contributions 
fell  into  arrear,  and  after  seven  months  his 
lodge  resolved  that  his  membership  had  lapsed. 
A  B  sued  the  society,  asking  that  the  above 
decisions  and  resolution  might  be  set  aside : — 
Heldj  that,  ^uoad  the  questions  decided  by  the 
society's  tribunals  in  a  dispute  between  the 
society  and  the  pursuer  while  still  a  member, 
the  Court  had  no  jurisdiction,  and  that  these 
decisions  being  in  existence  there  was  no 
ground  for  setting  aside  the  resolution  that 
A  B*8  membership  had  lapsed.  Crichton  v. 
Dairy  Myrtle  Lodge  of  Free  Gardeners ^  6  F. 
398— Ct.  of  Sess. 


4.  Jurisdiction  of  Coubt. 

Indoitrial  Insnranoe— Policy  Xzoeeding  902.]— 
Under  section  7  of  the  Collecting  Societies  and 
Industrial  Assurance  Companies  Act,  1896, 
Justices  have  no  jurisdiction  in  a  dispute  as 
to  a  policy  of  life  insurance  granted  by  an  in- 
dustrial assurance  company  for  a  sum  exceeding 
20/.  Cowling  v.  Topping,  76  L.  J.  K.B.  176; 
[1906]  1  K.B.  466;  94  L.  T.  209;  64  W.  R.  423; 
70  J.  P.  95 ;  22  T.  L.  R.  219— T>. 

Benefit  Society— Unregistered  Friendly  Society 
— Partnenhip— Failure  ef  Scheme — Action  for 
Diicolation— Jnriediction  of  Oonrt  to  Order  Wind- 
ing-up—Principle  ef  Dittribntion  of  Ezifting 
Funds— Befolting  Trust. ]— .The  jurisdiction  of 
the  Court  to  deal  with  funds  vested  in  a  number 
of  persons  for  their  joint  benefit  does  not  depend 
upon  its  being  shewn  that  those  persons  con- 
stitute what  is  properly  and  technically  a 
partnership.  Lloyd  v.  Loaring  (6  Ves.  773), 
Beaumont  v.  Meredith  (3  V.  &  B.  180),  and 
Silver  v.  Barnes  (9  L.  J.  C.P.  118 ;  6  Bing.  N.C. 
180)  explained.  Lead  Co.^s  Workmen's  Fund 
Society ,  In  re;  Lowes  v.  Lead  Smelting  Co., 
73  L.  J.  Ch.  628;  [1904]  2  Ch.  196;  91  L.  T. 
433 ;  62  W.  R.  571 ;  20  T.  L.  R.  504— Warrmg- 
ton,  J. 

Where  funds  belong  to  a  number  of  perHons, 
who  have  individually  certain  interests  therein 
regulated  either  by  a  trust  deed  or  by  a  body  of 
rules,  and  are  vested  in  trustees  for  the  members 
of  the  society,  the  Court,  on  being  satisfied  that 
the  interests  of  all  the  members  cannot  be  given 
effect  to  modo  et  forma  if  the  society  is  allowed 
to  continue  in  its  present  state,  has  jurisdiction 
to  order  the  society  to  be  wound  up  and  its 
funds  equitably  distributed  amongst  the  mem- 
bers of  the  society.    lb. 

Consequently,  in  the  case  of  a  society  formed 
for  the  mutual  benefit  of  the  workmen  em- 
ployed  by  a  certain  company,  and  not  registered 
under  any  of  the  Friendly  Societies  Acts,  but 
governed  by  printed  rules,  under  which  its 
funds,  derived  from  fines  payable  by  members 
on  admission  and  contributions  by  them  until 
sixty-five  years  of  age,  were  vested  in  trustees, 
members  under  sixty-five  being  entitled  out  of 
such  funds  to  sick  pay  and  accident  allowances, 
and  on  attaining  sixty-five  ceasing  to  contribute 
and  no  longer  being  able  to  clidm  any  allow- 
ances for  accident  or  sickness  but  becoming 


entitled  to  a  weekly  allowance  of  6«.  for  life, 
where  the  company  had  ceased  to  carry  on 
business  or  to  employ  any  workmen,  so  that  no 
new  members  could  come  into  the  society,  and 
it  appeared  that  if  the  society  were  allowed  to 
continue  to  pay  the  pensions  and  other  allow- 
ances  the  younger  members  of  the  society  would 
receive  nothing,  the  Court  ordered  the  society 
to  be  wound  up,  and  referred  the  matter  to 
chambers  to  settle  a  scheme  for  the  distribution 
of  the  funds  amongst  the  members.  Pearce  v. 
Piper  (17  Ves.  1)  applied.    lb. 

Hnmeroos  Xembers— Serrice  of  Hotioe  ef 
Judgment.]— In  chambers  the  Judge,  treating 
the  case  as  one  of  resulting  trust,  and  following 
Printers*  and  Transferors*  Society,  In  re  ;  ChaUi- 
nor  V.  AfMikery  (68  L.  J.  Ch.  537 ;  [1899]  2  Ch.  184), 
ordered  that  the  actuary  in  settling  the  scheme 
of  distribution  of  the  funds  was  to  act  on  the 
principle  that  the  funds  were  to  be  divided 
amongst  the  members  at  the  date  of  the  judg- 
ment in  proportion  to  the  amounts  contributed 
by  each  member  for  fines  on  admission  and 
subscriptions,  irrespective  of  any  pa3rment8  made 
to  members  in  accordance  with  the  rules,  but 
that  no  interest  was  to  be  allowed.  In  view  of 
the  numerous  members,  and  to  save  expense, 
the  Judge  allowed  service  of  the  judgment  by 
circular  on  members  whose  addresses  were 
known,  and  by  advertisement  on  members 
whose  addresses  were  not  known.    lb. 

Winding-up,  as  to.']— See  infra,  and  Compakt 
(Winding-up),  col.  449. 


5.  LiPB  Policy. 

Assignability— Ho  nomination— Assignee  for 
Value.] — A  policy  of  assurance  for  less  than  50/. 
on  the  life  of  the  assured,  issued  by  a  friendly 
society  governed  by  the  Friendly  Societies  Act, 
1875,  is,  in  a  case  where  there  has  been  no 
nomination  by  the  assured  under  sub-section  3 
of  section  15  of  the  Act  of  1875  of  a  person  to 
take  the  mone3r8  payable  under  the  policy  on 
his  death,  assignable  by  the  assured  in  his  life- 
time.  Caddick  v.  Highton  (68  L.  J.  Q.B.  281 ; 
[1901]  2  Ch.  476n),  so  far  as  contrary  to  this, 
and  Redman,  In  re ;  Warton  v.  Bedman  (70 
L.  J.  Ch.  669  ;  [1901]  2  Ch.  471),  overruled. 
Griffin,  In  re ;  Griffin  v.  Griffin,  71  L.  J.  Ch. 
112 ;  [1902]  1  Ch.  135 ;  86  L.  T.  38 ;  50  W.  R. 
250— C.A. 

Hotioe  of  Defiiult  before  Forftitnie— Mode  ef 

SoTYice.] — Notice  of  default  before  forfeiture  of 
an  insurance  policy,  as  required  by  section  8  of 
the  Collecting  Societies  and  Industrial  Assur- 
ance Companies  Act,  1896,  is  well  served  within 
section  16  of  that  Act  if  sent  by  post  addressed 
to  the  assured  at  his  last  known  place  of  abode. 
Morgan  v.  M'Clure,  [1899]  2  Ir.  R.  209— Q.B.  D. 


6.  Nomination  to  Fund. 

Serocation  in  Manner  Prescribed  by  Statute— 
Subsequent  Will— Eight  of  Vcminee  to  Sm 
Vominated.] — A  nomination  made  by  a  member 
of  a  friendly  society  under  section  15,  sub- 
section 3  of  the  Friendly  Societies  Act,  1875,  to 
a  sum  payable  by  the  society  on  the  member's 
death  can  only  be  revoked  in  the-  manner  pre- 
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scribed  by  that  sub-seotion,  and  conseqaently 
oannot  be  revoked  by  a  will  of  the  member 
made  8ul»equently  to  the  nomination  and  duly 

f roved  after  his  death.    Bennett  v  Slater^  68 
i.  J.  Q.B.  45 ;  [1899]  1  Q.B.:46;  79  L.  T.  824  ; 
47  W.  R.  8a-C  Jl. 

Sum  Insured  Xzceeding  lOOZ.— Liability  ef 
Society  as  to  Payment  c3  Ezeets.]— Where  a 
member  of  a  friendly  society  has  nominated  a 
sum  of  1002.,  but  the  total  amomit  payable  by 
the  society  at  the  death  of  such  member  ex- 
ceeds 1002.,  the  society  are  bound  to  pay  the 
sum  nominated  to  the  nominee,  and  the  general 
law  will  apply  with  regard  to  the  amount  over 
and  above  the  sum  of  1002.    lb. 

Death  of  Vominee  in  Vominator's  Lifetime — 
UnroTokod  Vomination  —  Bight  of  Vominee's 
Xzeoator  to  Polioy  Honeys.]— Life  policies  in 
friendly  societies  are  not  assignable  by  deed, 
but  may  be  the  subject  of  nomination.  Where 
the  nomination  has  never  been  revoked  and  the 
nominee  has  died  in  the  lifetime  of  the -nomi- 
nator, the  legal  personal  representative  of  the 
nominee  is  entitled  to  stand  in  the  position  of 
the  nominee,  and  upon  the  death  of  the  nomi- 
nator to  receive  the  policy  moneys  from  the 
society.  Caddick  v.  Hightan,  68  L.  J.  Q.B.  281 ; 
80  L.  T.  527 ;  47  W.  R.  668— Phillimore,  J. 


7.  WlKDING-UP. 

Unregistered  Society— Jnrisdiclion  of  Court— 
Xigority .]— The  rules  of  an  unregistered  friendly 
society  contained  no  provision  for  its  winding- 
up.  The  membership  of  the  society,  which  at 
one  time  had  been  eighty-eight,  decreased  to 
forty-nine,  and  the  funds  from  9232.  to  4762. 
The  expenditure  had  been  greater  than  the 
receipts  for  some  years.  At  a  meeting  to  decide 
whether  the  society  should  continue,  twenty- 
seven  members  being  present,  a  resolution  was 
passed  by  a  majority  of  one  that  the  society 
should  be  dissolved.  Subsequently  at  a  com- 
mittee meeting,  at  the  suggestion  of  the  trustees, 
the  committee  decided  to  continue  the  society. 
At  a  subsequent  general  meeting  thirty-two 
members  were  present  and  paid  their  sub- 
scriptions. The  plaintiffs,  among  whom  were 
some  who  had  paid  their  subscriptions,  brought 
an  action  claiming  a  dissolution  of  the  society : 
— Ueldy  that  the  Court  had  jurisdiction  to  dis- 
solve the  society,  but  that  in  the  circumstances 
no  siifficient  reason  had  been  shewn  for  its 
dissolution.  Blake  v.  Smither,  22  T.  L.  R.  698 
— Kekewich,  J. 

Aotion- Bight  of  Unregistered  Sooiety  to  Xain- 
tain.]— See  Marrs  v.  Thompson,  86  L.  T.  759. 

XoTtgaffo— Sale  under  Power  by  Auction— 
Purchase  by  Officer  of  Society — Sale  set  Aside.] — 

See  MOBTGAGB. 


FUGITIVE  OFFENDER. 

See  ExTBADinoN. 

FURNISHED  HOUSE. 

See  Landlord  and  Tenant. 


game: 


statute.]— 6  Edw.  7  c.  21 «  2/mj  Ground  Game 
{Amendment)  Act,  1906. 

Chround  Chune— Sight  ef  Killing-"  Occupier 
ef  land" — Owner  Occupyinff  his  Own  Land.]— 
The  expression  "  occupier  of  land  "  in  section  1 
of  the  Ground  Grame  Act,  1880,  includes  an 
owner  occupying  his  own  land,  in  cases  where 
a  right  to  kill  ground  game  on  the  land  has 
vested  subsequently  to  the  date  of  the  passing 
of  the  Act  in  some  person  other  than  such 
occupying  owner  (A.  L.  Smith,  Ij.  J.,  dissenticnte). 
Ander8<m  v.  Vicary,  69  L.  J.  Q.B.  713 ;  [1900] 
2  Q.B.  287  ;  83  L.  T.  16 ;  48  W.  R.  593— C.A. 

Agreement  that  Owner  Oompensate  Occupier 

for  Damage  to  Crops  in  Event  of  Occupier  Leaving 
Game  Unshot — ^Agreement  Purporting  to  Divest 
Bight  of  Occupier— Agreement  Oivinj?  Occupier 
an  Advantage  for  Forbearing  to  Xzercise  Biffht.] 
— An  agreement  purporting  to  bind  the  landlord 
of  a  &brm  in  the  event  of  the  tenant  in  occupa- 
tion, on  his  part,  leaving  the  ground  game 
unshot,  for  the  benefit  of  the  landlord,  to 
compensate  the  tenant  for  damage  done  by 
such  game  to  his  crops,  is  void  under  section 
8  of  the  Ground  Game  Act,  1880,  both  as  being 
an  agreement  purporting  to  divest  or  alienate 
the  ri^ht  of  the  occupier  as  declared  by  the 
Act,  and  as  giving  to  the  occupier  an  advantage 
in  consideration  of  his  forbearing  to  exercise 
such  right.  Sherrard  v.  Ga>scoignc,  69  L.  J. 
Q.B.  720;  [1900]  2  Q.B.  279;  82  L.  T.  850;  48 
W.  R.  557— D. 

Beseryation  of  XzdusiTe  Bight  of  Sporting 

— Validity  ef  Beseryation.] — A  reservation  in  a 
lease  of  land  of  the  exclusive  right  of  sporting 
to  the  lessor  is  not  wholly  void  as  being  m  con- 
travention of  section  3  of  the  Ground  Game 
Act,  1880,  but  only  so  far  as  it  purports  to 
divest  the  right  of  the  occupier  to  kiU  and  take 
ground  game.  Stanton  v.  Brown,  69  L.  J.  Q.B. 
301 ;  [1900]  1  Q.B.  671 ;  48  W.  R.  333 ;  64  J.  P. 
326— D. 

Game-dealer's  Licence — Power  of  Justices  to 
State  Case  —  Mandamus.]  —  Justices  have  no 
power  to  state  a  Case  for  the  opinion  of  the 
Court  on  points  of  law  arising  before  them 
relating  to  the  granting  of  a  game-dealer's 
licence.  Nor,  where  the  Justices  have  exercised 
their  discretion  on  such  a  matter,  can  a  man- 
damus be  issued  requiring  them  to  hear  and 
determine  the  application.  Beg,  v.  Bird ;  Jones, 
ex  parte,  62  J.  P.  309— D. 

Trespass  in  Pursuit  of  Oame— 4Htmc  Dead  and 
Bemoved  ittm.  Land  at  lime  of  Trespass — 
Interval  of  Time  between  Shooting  Game  and 
Entry  upon  Land.] — A  person  who,  being  on 
his  own  land,  shoots  at  and  kills  a  grouse  which 
is  on  the  land  of  another,  but  does  not  at  the 
time  enter  such  land  to  pick  the  bird  up,  com- 
mits a  trespass  by  entenng  land  in  pursuit  of 
game  within  the  meaning  of  section  30  of  the 
Grame  Act,  1831,  if  some  hours  after  the  bird 
was  killed  he  enters  such  land  and  searches  for 
it,  even  although  prior  to  such  entry  the  dead 
bird  was  removed  from  the  land  by  another 
person.  Horn  v.  Bomu,  67  L.  J.  Q.B.  533 ;  78 
L.  T.  654 ;  62  J.  P.  420;  19  Cox  C.C.  119— D. 
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LaftTe    and    Lioenee— Eridenoe.] — The 

appellant  received  leave  from  the  wife  of  the 
occupier  to  hunt  rabhlts,  and  then  coursed  a 
hare.  The  sporting  rights  were  not  in  the 
occupier: — Held,  that  the  appellants  had  not 
brought  themselves  within  the  proviso  of  sec- 
tion 80  of  the  Game  Act,  1831,  and  it  was  not 
until  they  had  done  so  that  it  was  necessary  to 
prove  strictly — for  example,  by  producing  the 
deed — that  the  landlord  had  the  rights  as  against 
the  occupier  to  take  game.  QtuerCy  whether  the 
wife  could  give  such  leave  as  she  had.  Taylor 
V.  Jack9(m,  78  L.  T.  656;  62  J.  P.  424;  19  Cox 
CO.  62— D. 

**  Seareh  or  punrnit "  of  Game.] — In  order  to 
support  a  conviction  under  section  30  of  the 
Game  Act,  1831,  for  trespassing  in  the  daytime 
in  search  or  pursuit  of  game,  it  is  not  necessary 
to  prove  that  the  searching  and  pursuing  was 
with  the  intention  to  kill  at  the  tmie.  Stiff  v. 
BillingUm,  84  L.  T.  467 ;  49  W.  R.  486 ;  65  J.  P. 
424 ;  19  Cox  C.C.  680— D. 

Soreral  Penonf  Firing  at  Fhoaiant— Von- 
idontifieation   of   Panon   who   aotnaUy   Xillad 

Same.] — Where  several  persons,  none  of  whom 
holds  a  game  licence,  fire  at  and  kill  a  pheasant 
or  other  head  of  game,  they  are  all  liable  to  be 
convicted  under  section  4  of  the  Game  Licences 
Act,  1860,  although  it  may  be  impossible  to 
identify  the  particular  person  whose  shot  actu- 
ally killed  the  pheasant.  Hunter  v.  Clark,  66 
J.  P.  247— D. 

Vight  Poaching — Indiotment — Destmotion  of 
Game  by  Vight— Validity  of  Count  Charging 
Third  Offence.] — A  count  of  an  indictment  for 
a  third  offence  against  section  1  of  the  Night 
Poaching  Act,  1828,  of  entering  by  night  upon 
land  with  a  gun  for  the  purpose  of  talung 
game,  which  shews  upon  the  face  of  it  that 
the  first  of  the  two  previous  convictions  named 
in  the  count  was  under  section  9  of  the  Act, 
for  entering  by  night  with  three  other  persons 
armed  with  bludgeons  on  land  for  the  purpose 
of  taking  game,  is  bad,  inasmuch  as  it  does  not 
appear  £rom  the  count  that  the  person  charged 
has  ''so''  offended  a  third  time  within  the 
meaning  of  section  1  of  the  Act.  Bex  v. 
Lines,  71  L.  J.  K.B.  125 ;  [1902]  1  K.B.  199 ;  85 
L.  T.  790;  50  W.  R.  303 ;  66  J.  P.  24 ;  20  Cox 
C.C.  142— C.C.R. 

Licence— Tenancy  from  Tear  to  Tear.]— iSee 
Landlord  and  Tenant. 


GAMING  AND  WAGERING. 

1.  Using  Place  for  Betting,  BOl. 

2.  Bettvng  AdverUsemetUs,  900. 
8.  Lottery,  901. 

4.  Unlawful  Game,  908. 

5.  CotUract  by  way  of  Qaming  or  Wagering, 

904. 

6.  Principal  and  Agents  907. 

7.  Other  Matters,  907. 

1.  UBiNa  Place  fob  Betting. 

Keeping  Home  for  Purpose  of  Betting.]— An 
ofienoeiagainst  the  Betting  Act,  1863,  as.  1  and  3, 


may  he  committed  hy  keeping  a  house  for 
the  purpose  of  hotting  therein,  although  no 
hetting  takes  place  in  the  house.  Hart  v. 
M'Creadie,  2  F.  (Just.  Cas.)  1— Ct.  of  Justy. 

Office  Kept  for  Pnrpoces  of  Honey  being  Se- 
oelTod  by  Occnpiar  at  Oonsideration  of  Promiie  to 
Pay  Honey  on  Event  of  Hone  Bace— Hewtpaper 
Office  Uied  for  Oonpon  Competition.] — The  de- 
fendant was  the  occupier  of  an  office  and  the 
proprietor  and  part  manager  of  a  sporting  news- 
paper published  weekly  at  that  office.  For 
several  weeks  each  number  of  the  newspaper 
contained  conditions  of  a  coupon  competition, 
the  subject  of  which  was  a  horse  race.  A  prize, 
usually  of  1,000^.  but  sometimes  of  3,0002.,  was 
offered  to  those  who  succeeded  in  placing  the 
names  of  the  winning  horses  in  some  future 
specified  race  or  races.  The  newspaper  con- 
tained forty-nine  coupons,  and  an  intending 
competitor  might  fill  up  with  the  names  of  the 
horses  which  he  selected,  and  send  in  to  the 
office,  one  or  more  of  these  coupons.  The  first 
coupon  was  free  of  charge,  but  a  penny  was 
charged  upon  each  subsequent  coupon.  If 
more  than  one  competitor  was  successful,  the 
prize  was  equally  divided.  A  large  number  of 
persons  took  part  in  the  competition.  Large 
sums  were  received  by  the  defendant  at  the 
office  in  respect  of  coupons,  and  the  prizes 
were  paid  by  her  to  the  successful  competitors : 
— Held,  that  the  defendant  had  committed  an 
offence  under  section  1  of  the  Betting  Act, 
1853,  even  if  the  transactions  between  her  and 
the  competitors  did  not  amount  to  betting. 
Held,  further  (per  Lobd  Alverstone,  C^.. 
and  Wills,  J.),  that  these  transactions  did 
amount  to  betting.  Beg,  v.  Stoddart,  70  L.  J. 
K.B.  189;  [1901]  1  K.B.  177;  83  L.  T.  538; 
49  W.  R.  173 ;  64  J.  P.  774 ;  19  Cox  C.C.  687— 
C.CJl. 

Catninada  v.  Hulton  (60  L.  J.  M.C.  116), 
Stoddart  v.  Sagar  (64  L.  J.  M.C.  234;  [18951 
2  Q.B.  474),  and  Beg.  v.  Hobbs  (67  L.  J.  Q.B. 
928 ;  [1898]  2  Q.B.  647)  distinguished.  Hart  v. 
Hay,  Nisbet  d  Co,  (supra)  approved.    lb. 

Office  used  for  Purpose  of  Konoy  being  B«- 
ceiTod  by  Owner  aa  Consideration  of  Promise  to 
Pay  Honey  on  Event  of  Horse  Baoe— Vewspapar 
Coupon  Competition — Coupons  Issned  firam  Omoo 
in  England  —  Postal  Orders  from  Competitors 
BeceiTod  by  Owner  of  Office  at  Foreign  Address.] 
— The  appellant  was  the  owner  of  an  office  in 
London  and  the  registered  proprietor  of  a 
sporting  newspaper  published  at  that  office. 
Each  copy  of  the  newspaper  contained  adver- 
tisements relating  to  coupon  competitions,  the 
subjects  of  which  were  horse  races  and  football 
matches,  and  was  accompanied  by  a  supple- 
ment containing  the  coupons  and  the  conditions 
of  the  competitions.  A  prize  was  offered  to 
those  who  succeeded  in  correctly  filling  up  a 
coupon  with  the  result  of  some  future  specified 
race  or  matches,  a  penny  being  cha^^  in 
respect  of  each  coupon  filled  up.  The  coupons 
and  accompanying  remittances  were  to  be  sent 
to  the  appellant  at  an  address  in  Holland. 
Many  persons  took  part  in  the  competitions 
and  sent  coupons  and  remittances  in  uie  form 
of  postal  orders  payable  to  the  appellant  to  the 
address  in  Holland.  The  postal  orders  were 
cashed  by  the  appellant  in  this  country.  The 
appellant  paid   the  prizes    to    the    suooessful 
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competitors: — Heldy  that  the  office  had  been 
used  for  the  purpose  of  money  being  received 
by  the  appellant  within  the  meaning  of  the 
second  branch  of  section  1  of  the  Gaming  Act, 
1853,  inasmuch  as  the  issuing  of  the  newspaper 
and  coupons,  which  was  an  essential  part  of 
the  transaction  of  the  receipt  of  the  money, 
took  place  at  the  office,  and  that  the  appellant 
had  been  rightly  convicted  of  an  offence  under 
that  branch  of  the  section.  Stoddart  v.  Hawke, 
71  L.  J.  K.B.  133  ;  [1902]  1  K.B.863 ;  86  L.  T. 
687;  60  W.  R.  93;  66  J.  P.  68;  20  Cox.  CO. 
Ill— D. 

Office  Uied  for  Pnrpof e  of  Honey  being  Be- 
oeiyed  by  Owner  as  Consideration  for  Promise  to 
Pay  Honey  on  Event  ef  Horse  Baoe— Beoeipt  of 
Koney  Elsewliere  than  at  Office  —  Vewipapor 
Oonpon  Competition— Conponi  Istnod  from  Office 
in  England— Koneys  Paid  by  Competitors  For- 
warded to  Office  Abroad.] — The  occupier  of  a 
house  or  office  who  uses  it  for  the  purpose  of 
money  being  received  as  the  consideration  for 
promises  to  pay  money  on  events  or  contin- 
gencies of  or  relating  to  horse  races,  acts  in 
violation  of  section  1  of  the  Betting  Act,  1863, 
although  the  acttial  receipt  of  the  money  takes 
place  elsewhere.  Stoddart  v.  Hawke  (71  L.  J. 
K.B.  133  ;  [1902]  1  K.B.  363)  affirmed.  Lennox 
V.  Stoddart;  Davis  v.  StoddaH,  71  L.  J.  K.B. 
747 ;  [1902]  2  K.B.  21 ;  87  L.  T.  283 ;  66  J.  P. 
469— C.A.  Affirming,  60  W.  R.  397— Darling,  J. 

Section  6  of  the  Betting  Act,  1863,  is  not 
impliedly  repealed  by  section  1  of  the  Gaming 
Act,  1892.    lb. 

Bar  of  Licensed  Honse— Betting  BnsinoM  Con- 
ducted by  Professional  Betting-man — Permission 
by  Licensed  Keeper  of  Honse.] — A  professional 
betting-man  who  by  permission  of  the  licensed 
keeper  of  a  beerhouse  is  allowed  to  have  the 
control  of  a  ready-money  betting  business 
carried  on  in  a  room  upon  the  premises  commits 
the  offence  prohibited  by  section  3  of  the 
Betting  Act,  1863,  of  using  the  premises  for 
the  purpose  of  betting  with  persons  resorting 
thereto,  and  the  keeper  of  the  premises  is 
liable  to  be  convicted,  under  section  17,  sub- 
section 2  of  the  Licensing  Act,  1872,  of  the  offence 
of  suffering  his  house  to  be  used  in  contraven- 
tion of  the  Act  of  1863.  Bclton  v.  Bmhy, 
68  L.  J.  Q.B.  869;  [1899]  2  Q.B.  380;  81  L.  T. 
196;  47  W.  R.  636;  63  J.  P.  709— D. 

Kemben  of  Club— Bookmaker!  Betting  with 
other  Kembers— Evidence.]— The  defendants 
were  charged  with  unlawfully  using  certain 
premises  occupied  by  the  Whitefield  Social 
Club,  Lim.,  for  the  purpose  of  betting  therein 
with  persons  resorting  thereto,  and  with  keep- 
ing a  conmion  gaming-house.  The  defendants 
were  respectively  chairman  and  secretary  of  the 
club,  ana  the  betting  was  exclusively  with  other 
members  of  the  club.  It  appeared  that  the 
various  members  were  not  betting  with  one 
another  indiscriminately,  but  were  divided  into 
two  classes,  the  defendants  being  the  book- 
makers and  the  others  going  there  to  bet  with 
them.  On  many  occasions  the  defendants 
occupied  the  same  places,  sat  at  the  same 
table,  and  used  the  tape  list : — Held^  that  there 
was  evidence  to  go  to  the  jury  in  support  of 
the  charge.  Bex  v.  Corrie,  68  J.  P.  294; 
20  T.  L.  R.  366— C.C  Jl. 


Assisting  in  Management  of  Oaming-honse— 
Pnrchase  of  Bank  at  Pharaoh.]— A  person  who 
having  bought  the  bank  at  a  game  of  Pharaoh 
(an  unlawful  game  within  section  2  of  the 
Gaming  Act,  178^—12  Geo.  2,  c.  28),  acts  as 
banker  at  a  club  where  the  game  is  played  is 
"assisting  in  conducting  the  business"  of  a 
gaming-house  within  section  4  of  the  Gaming 
Houses  Act,  1864.  Derby  v.  Bloomfield,  91  L.  T. 
99 ;  68  J.  P.  391 ;  20  Cox  C.C.  674 ;  20  T.  L.  B. 
64a-D. 

«  Honse  nsed  for  unlawful  gaming  "—Isolated 
Occasion.] — An  isolated  Instance  of  an  unlawful 
game  of  cards  being  played  among  friends  at 
the  house  of  one  of  them  does  not  render  the 
owner  of  the  house  liable  to  the  penalties  im- 
posed by  section  4  of  the  Gaming  House  Act, 
1864.  The  question  whether  a  particular  game 
of  cards  falls  within  the  category  of  imlawful 
games  is  one  for  the  Court  and  not  for  the  jury. 
Beg.  V.  Davies,  66  L.  J.  Q.B.  613 ;  [1897]  2  Q.B. 
199;  76  L.  T.  786;  18  Cox  C.C.  618— C.C.B. 

"  Place  "  —  Inclosnre.] — An  inclosure  on  a 
racecourse  to  which  bookmakers  in  conmion 
with  the  rest  of  the  public,  and  on  the  same 
terms,  are  admitted  and  carry  on  their  business, 
and  the  owners  of  which  have  no  interest  in 
any  betting,  is  not  a  place  which  the  Betting 
Act,  1863,  forbids  to  be  opened,  kept,  or  used 
for  the  purposes  therein  mentioned.  To  con- 
stitute such  a  place,  there  must  be  a  business 
of  betting  conducted  by  an  owner,  occupier, 
manager,  keeper,  or  some  other  person  vested 
with  the  authority  of  an  owner  (Lord  Hob- 
HOUSB  and  Lord  Davby  dissenting).  East- 
wood V.  Millar  (43  L.  J.  M.C.  139 ;  L.  R.  9  Q.B. 
440),  Haigh  v.  Sheffield  Corporation  (44  L.  J. 
M.C.  17 ;  L.  R.  10  Q.B.  102),  and  Hawke  v. 
Dunn  (66  L.  J.  Q.B.  364;  [1897]  1  Q.B.  679) 
overruled.  Powell  v.  Kempton  Park  Bacecourse 
Co.,  68  L.  J.  Q.B.  392 ;  [1899]  A.  C.  143 ;  80 
L.  T.  638;  47  W.  R.  686;  63  J.  P.  260;  19 
Cox  C.C.  266— H.L.  (E.) 

Space  Inclosed  bat  not  Boofod  in.]— A 

space  of  ground  inclosed  by  walls,  but  not  roofed 
in,  which  was  entered  by  a  door  with  a  lock, 
and  fitted  up  as  a  quoiting  ground,  but  which 
was  used  primarily  as  a  place  for  conducting 
betting  transactions, — Held  to  be  a  "  place  '* 
used  as  a  betting  house  within  the  meaning  of 
section  407  of  the  Burgh  Police  (Scotland)  Act, 
1892,  which  enables  any  police  constable 
'*  having  good  grounds  for  believing  that  any 
house,  room  or  place  is  kept  or  used  as  a 
^ming  or  betting  house  "  to  enter  same,  and 
imposes  penalties  upon  the  persons  having  the 
care  or  management  thereof,  or  who  may  be 
conducting  any  gaming  or  betting  therein. 
Flannagan  v.  Hill,  7  F.  (Just.  Cas.)  26— Ct.  of 
Justy. 

** Street" — Common  Paisagc  in  a  Build- 
ing.]— A  was  convicted  of  using  a  common 
passage  as  a  betting-house.  The  passage  was 
within  a  building  and  formed  the  entry  to  two 
dwelling-houses  constituting  the  lower  storey 
of  the  building.  The  passage  was  completely 
closed  at  the  back,  and  at  the  entrance  from 
the  street  had  a  door,  which  was  open  during 
the  day,  but  was  generally  closed  and  bolted 
at  night.  A  had  no  right  or  authority  to  use 
the  passage  for  any  purpose  : — Held,  assuming 
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that  the  passage  was  "  a  house,  room,  or  place  ** 
within  the  meaning  of  section  407  of  the 
Bur^^  Police  (Scotland)  Act,  1892,  that  A  was 
not  acting  in  the  conducting  of  hetting  in  a 
place  used  as  a  hetting-house  in  the  sense  of 
the  section,  he  not  having  any  relation  to  the 
owners  or  occupiers  of  the  passage,  hut  was 
merely  a  trespasser;  and  therefore  that  he 
was  not  guilty  of  the  offence  charged.  Held 
further,  that  the  passage  in  question  Mras  not  a 
"street*'  within  the  meaning  of  section  4  of 
the  Act,  which  defines  '*  street "  as  including 
"  any  road,  highway,  bridge,  quay,  lane,  square, 
court,  alley,  dose,  wynd,  vennel,  thoroughfare 
and  public  passage  or  other  place  within  the 
burgh  used  either  by  carts  or  foot-passengers. 
.  .  ."  Vallance  v.  CampbeU,  8  F.  (Just.  Cas.) 
62— Ct.  of  Justy. 

Defined  Spot— User.]— The  fact  that  any 

one  who  carries  on  the  business  of  a  professioniJ 
betting  man  goes  to  a  particular  spot  to  bet, 
and  remains  there  for  some  hours  betting,  with 
persons  who  have  been  brought  together  to 
that  spot  in  the  expectation  of  finding  him 
there  to  bet  with,  is  sufficient  to  constitute 
that  spot  a  "  place "  within  the  meaning  of 
section  3  of  the  Betting  Act,  1853.  Mclnany 
V.  Hildrelh,  66  L.  J.  Q.B.  376;  [1897]  1  Q.B. 
600;  76  L.  T.  463;  61  J.  P.  325;  18  Cox  CO. 
604— D. 

On  the  morning  of  the  day  upon  which  a 
horse-race  called  the  Lincolnshire  Handicap 
was  run  a  crowd  of  persons  assembled  upon  a 
piece  of  vacant  ground  in  the  borough  of  Jarrow, 
known  as  the  Pit  Heap,  to  which  the  public  had 
free  access  at  all  times  upon  the  day  in  question. 
The  appellant,  a  professional  bookmaker,  went 
to  the  Pit  Heap  in  the  course  of  the  morning, 
and  took  up  his  stand  at  a  particular  spot  upon 
the  Pit  Heap  with  his  back  against  a  wall. 
He  remained  for  the  space  of  several  hours  upon 
that  one  spot  making  bets  with,  and  receiving 
money  in  respect  of  such  bets  from,  a  number  of 
persons  in  the  crowd,  and  entering  particulars 
of  these  transactions  in  a  betting  book.  There 
was  no  evidence  that  he  had  ever  used  the 
Pit  Heap  or  any  spot  upon  it  for  a  like  purpose 
before  the  day  in  question: — Heldj  that  the 
appellant  was  rightly  convicted  of  using  a  place 
for  the  purpose  of  betting  with  persons  resort- 
ing thereto,  contrary  to  the  provisions  of  the 
Betting  Act,  1853.    lb. 

Arehway  in  Street.]— An  archway  in  a 

street  habitually  resorted  to  by  a  bookmaker 
for  the  avowed  purpose  of  betting  with  all 
comers  is  a  ** place"  within  the  Betting  Act, 
1853,  and  is  to  be  distinguished  from  an  en- 
closure on  a  racecourse.  PoweU  v.  Kempion 
Park  Bacecouru  Co,,  supra,  conmiented  on. 
Beg.  V.  Humphreys,  67  L.  J.  Q.B.  534;  [1898] 
1  Q.  B.  875;  78  L.  T.  360;  46  W.  R.  543;  62 
J.  P.  409— O.O.R. 

Oommon  Passage.]— A  local  Act  autho- 
rised a  constable  to  enter  "  any  house,  building, 
room  or  place  "  which  he  suspected  to  be  '*  kept 
or  used  as  a  gambling  house,^*  and  subjected  to 
a  penalty  the  owner,  or  keeper,  or  person  having 
the  management  or  care  of  such  gambling  or 
betting  house  :—Held,  that  the  words  **any 
house,  building,  room  or  place  "  did  not  include 
a  conunon  passage  leading  to  a  common  stair. 


Wright  v.  Smith,  6  F.  (Just.  Gas.)  IS— Ct.  of 
Justy. 

ttraetue  OarTyiag  AdTertiaeBant — ^Bok 

or  Stool  COofo  to  Straetuo— Qnostion  of  Faet.}— 
In  order  to  constitute  a  "place**  within  the 
meaning  of  the  Betting  Act,  1853,  there  must  be 
a  definite  localisation  of  the  business  of  betting. 
In  each  case  it  is  a  question  of  ^t  whether 
there  is  a  user  of  a  place  analogous  to  that  of 
an  occupier  occupying  a  place  at  which  he  is 
prepared  to  bet  with  persons  who  come  there 
and  bet  with  him.  Broum  v.  Patchy  68  L.  J. 
Q.B.  588;  [1899]  1  Q.B.  892;  80  L.  T.  716; 
47  W.  R.  623 ;  68  J.  P.  421 ;  19  Cox  C.C.  330— D. 

Where  a  bookmaker  uses  a  box  or  stool  with 
his  name  or  other  words  upon  it,  not  merely  to 
indicate  that  he  is  a  betting  man  prepared  to 
bet,  but  in  order  to  indicate  that  he  is  using  a 
place  for  carrying  on  his  business,  and  at  which 
persons  may  find  him,  he  is  using  a  "  place  '* 
within  the  meaning  of  the  Act.    lb, 

Person  **  oondnctiiur  betting  or  ^aminff  .** ] 

— A  was  charged  with  conducting  bettmgwitiiin 
a  certain  inclosure.  The  inclosure  was  1,100 
square  yards  in  extent.  The  public  were  ad- 
mitted at  certain  times  by  a  door  with  an 
enumerating  turnstile,  on  payment  of  one  penny 
each.  Within  the  inclosure  there  were  qaoiting 
pitches  and  quoits,  which  were  to  some  extent 
used.  A  was  not  the  owner  or  the  tenant  or  a 
servant  of  the  owner  or  tenant  of  the  inoloeore, 
but  when  the  public  were  admitted  at  the  turn- 
stile a  servant  of  the  tenant  directed  them  to 
the  place  where  A  was  standing  making  bete, 
and  gave  them  cards  of  regulations  for  betting : 
—Held,  that  the  inclosure  was  a  "  place,"  and 
that  A  was  a  person  "conducting  betting  or 
gaming  "  within  the  meaning  of  section  407  of 
the  Burgh  Police  (Scotland)  Act,  1892.  Clark 
V.  Dykes,  8  F.  (Just.  Cas.)  43— Ct.  of  Justy. 

Troqnenting  Street.] — A  bookmaker  was 

charged  with  frequenting  and  using  a  street  for 
the  purpose  of  bcK>kmaking  or  betting  or  wager- 
ing, or  agreeing  to  bet  or  wager,  or  paying  or  re- 
ceiving bets,  contrary  to  a  by-law  which  enacted 
that  no  person  should  frequent  and  use  such  a 
place  for  such  purposes.  It  appeared  that  the  de- 
fendant had  remamed  about  the  place  in  ques- 
tion between  1.10  and  1.30  p.m.,  and  during  that 
time  transacted  betting  business  with  various 
persons : — Held,  that  these  facts  justified  a  con- 
viction for  frequenting  and  using  the  place  for 
betting.  Davies  v.  Jeans,  6  F.  (Just.  Cas.)  37 — 
Ct.  of  Justy. 

Vewipapor  Office- Sale  of  Hewspapar 

with  Oonpon — Oonpon  Oompetition.]— The  pro- 
prietor of  a  newspaper  issued  with  each  copy 
of  the  pa^r  a  coupon  so  that  the  purchaser 
might  fill  m  the  names  of  the  probable  winners 
of  certain  football  matches,  a  prize  of  20^.  being 
given  for  the  most  accurate  forecast.  No 
money  was  paid  except  the  price  of  the  news- 
paper, and  any  competitor  desiring  to  send  in 
more  than  one  estimate  could  do  so  by  obtain- 
ing additional  copies  >of  the  paper.  By  &ur  the 
greater  number  of  copies  were  sold  to  the  puUic 
through  agents  and  not  at  the  newspaper  office. 
The  appellant  purchased  copies  of  the  news- 
paper at  the  newspaper  office  and  filled  in  and 
returned  the  coupons  to  the  office : — Held,  that 
if  the  money  was  in  fact   received    for    the 
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coupons  and  not  merely  for  the  newspaper,  the 
proprietors  had  committed  the  offence  mider 
section  1  of  the  Betting  Act,  1853,  of  having 
opened,  kept,  and  used  an  office  for  the  purpose 
of  money  being  received  in  consideration  of  an 
undertaking  to  pay  money  on  a  contingency 
relating  to  a  game.  Caminada  v.  HulUm  (60 
L.  J.  M.O.  116)  discussed.  Hawke  v.  HuUon, 
22  T.  L.  R.  169— D. 

Knowingly  and  WilfoUy  Permitting  Office 

to  be  used  for  Gaming  Purpofes — Coupon  Compe- 
tition Abroad — Adyertisement  in  Newspaper — 
Begistered  Proprietor.] — The  manager  of  a  foot- 
ball coupon  competition  being  a  means  of  receiv- 
ing  money  as  the  consideration  for  a  promise  to 
pay  money  on  the  event  of  football  matches,  as 
an  essential  part  of  his  scheme,  published  in  a 
newspaper  an  advertisement  of  prizes  offered  to 
and  the  rules  to  be  observed  and  amounts  to 
be  paid  by  intending  competitors,  who  were 
directed  to  fill  in  coupon  sheets  or  forms 
appended  to  the  advertisement,  and  to  send 
them,  with  the  amounts  payable,  to  an  address 
in  Holland.  He  also  published  in  the  same 
newspaper  lists  of  the  prize-winners  in  previous 
competitions.  The  office  of  the  newspaper  was 
opened  and  kept  for  the  purpose  of  the  com- 
petition : — Heldf  that  there  was  evidence  that 
the  manager  of  the  competition  was  a  person 
using  the  office  of  the  newspaper  for  the  pur- 
pose of  money  being  received  by  him  as  the 
consideration  of  a  promise  to  pay  money  on  the 
event  of  a  game  within  the  meaning  of  section 
1  of  the  Betting  Act,  1853;  and  that  the 
registered  proprietor  of  the  newspaper  was  a 
person  knowingly  and  wilfully  permitting  the 
office  to  be  used  as  aforesaid  within  the  mean- 
ing of  section  3  of  that  Act.  Mackenzie  v. 
Hawke,  71  L.  J.  K.B.  561;  [1902]  2  K.B.  216; 
87  L.  T.  122 ;  51  W.  R.  233;  66  J.  P.  696 ;  20 
Cox  CO.  305— D. 

Office  used  for  making  Beti  or  Wagers — 

Conpon  Competition— Information  with  Betpeot 
to  Betf  or  Wagers— Pablishing  Adyertisement  of 
Office.] — Any  person  publishing  an  advertise- 
ment whereby  it  is  made  to  appear  that  an 
office  is  used  for  the  purpose  of  a  coupon  com- 
petition, being  a  scneme  whereby  money  is 
received  as  the  consideration  for  a  promise  to 
pay  money  on  the  event  of  a  football  match, 
IS  liable  to  the  penalty  mentioned  in  section  7 
of  the  Betting  Act,  1853.  Hawke  v.  Mackenzie 
(No.  1).  Hawke  v.  Mackenzie  (No.  2),  71  L.  J. 
K.B.  565  ;  [1902]  2  K.B.  225  ;  87  L.  T.  127  ;  51 
W.  R.  236 ;  66  J.  P.  709 ;  20  Cox  C.C.  314— D. 

Publishing  Adyertisement  of  Information.]— 
Anjr  person  publishing  an  advertisement  whereby 
it  IS  made  to  appear  that  any  person  will  on 
application  give  information  or  advice  with 
respect  to  a  coupon  competition,  being  a  scheme 
whereby,  through  the  medium  of  an  office, 
monej  is  received  as  the  consideration  for  a 
promise  to  pay  money  on  the  event  of  a  football 
match,  is  hable  to  the  penalty  mentioned  in 
section  3  of  the  Betting  Act,  1874.    Ib» 

Beg.  y.  Stoddart  (70  L.  J.  K.B.  189 ;  [1901]  1 
K.B.  177)  followed ;  Stoddart  v.  Argus  Printing 
Co.  (70  L.  J.  K.B.  711 ;  [1901]  2  K.B.  470)  dis- 
approved,   lb. 

Bar  of    Lieensed   House  —  Betting   Business 
Condneted  by  Professional  Betting-Man— Permis- 
VOL.  L 


sion  by  Licensed  Keeper  ef  House.]- A  profes- 
sional betting-man  who  by  permission  of  the 
licensed  keeper  of  a  beerhouse  is  allowed  to 
have  the  control  of  a  ready-money  betting  busi- 
ness carried  on  in  a  room  upon  the  premises 
commits  the  offence  prohibited  by  section  3  of 
the  Betting  Act,  1858,  of  using  the  premises  for 
the  purpose  of  betting  with  persons  resorting 
thereto,  and  the  keeper  of  the  premises  is  liable 
to  be  convicted  xmder  section  17,  sub-section  2 
of  the  Licensing  Act,  1872,  of  the  offence  of 
suffering  his  house  to  be  used  in  contravention 
of  the  Act  of  1853.  Belton  v.  Busby,  68  L.  J. 
Q.B.  859;  [1899]  2  Q.B.  380;  81  L.  T.  196;  47 
W.  R.  636 ;  63  J.  P.  709 ;  19  Cox  0.0.  392— D. 

Betting  Business  Oondaoted  by  Professional 
Bookmaker— Business  Carried  on  under  Arrange- 
ment with  Landlord— Person  ** Using"  House.] 
— A  professional  bookmaker  was  in  the  habit 
of  frequenting  a  licensed  house  for  the  pur- 
pose  of  there  carrying  on  in  the  bar  at  stated 
hours  a  read^-money  betting  business  with 
persons  resorting  thereto.  The  carrying  on  of 
such  business  was  known  to  such  persons,  and 
was  also  known  to  and  pursued  under  an  ar- 
rangement with  the  landlord.  The  bookmaker 
had  no  interest  either  in  the  licensed  house  or 
in  the  business  carried  on  there : — Held,  that  he 
was  properly  convicted  of  '*  using  "  the  bar  for 
the  purpose  of  betting  with  persons  resorting 
thereto,  contrary  to  the  provisions  of  section  3 
of  the  Betting  Act,  1853.  Tromans  y.  Hodkin- 
sent,  72  L.  J.  K.B.  21 ;  [1903]  1  K.B.  30 ;  87 
L.  T.  549;  61  W.  K.  286;  67  J.  P.  30;  20  Cox 
C.C.  360— D. 

Permission  of  User  for  Purpose  of  Betting.] 
— Upon  an  indictment  under  the  Betting  Act, 
1853,  for  using  a  house  for  the  purpose  of  betting 
with  persons  resorting  thereto,  it  is  necessary, 
in  order  to  justify  a  conviction,  if  there  is  a 
place  which  is  not  in  law  or  foot  in  possession 
for  the  time  being  of  the  person  charged  but 
which  is  a  common  place  to  which  persons  have 
access  for  other  purposes,  to  have  evidence  from 
which  the  jury  can  conclude  that  the  person 
who  owns  the  place  authorises  that  to  be  done 
which  he  need  not  have  permitted  in  view  of 
his  own  rights  over  the  place.  Therefore,  where 
a  bookmaker  upon  several  days  went  to  the 
vaults  or  an  adjacent  public  room  of  a  licensed 
beerhouse,  and  received  on  each  occasion  money 
from  persons  by  way  of  bets  on  horses,  and  on 
several  of  these  occasions  paid  money  to  persons 
in  respect  to  winnings  on  bets  made,  out  no 
evidence  was  given  that  the  occupier  or  his 
servants  saw  or  knew  what  was  going  on,  it 
was  held  that  the  bookmaker  could  not  be  con- 
victed of  using  the  house  for  the  purpose  of 
betting  with  persons  resorting  thereto.  Bex  v. 
DeavUU,  72  L.  J.  K.B.  272 ;  [1903]  1  K.B.  468 ; 
88  L.  T.  82;  51  W.  R.  604;  67  J.  P.  82;  20 
Cox  C.C.  889— C.C.R. 

Where,  however,  in  such  a  case  there  is 
evidence  that  the  occupier  of  the  house  is 
present  on  several  of  the  occasions  and  can  see 
what  is  going  on,  the  occupier  may  be  con- 
victed of  permitting  the  house  to  be  used  for 
the  purpose  of  a  person  using  the  house  betting 
with  persons  resorting  thereto,  inasmuch  as 
there  is  something  in  the  nature  of  a  right  or 
licence  to  use  the  place  for  the  purpose  of  a 
betting  business.    16. 
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Peany-in-the-Slot  M>e1i1n6.]— Tho  occupier  of 
a  sweet-shop  kept  on  his  counter  an  auto- 
matic machine,  known  as  a  penny-in-the-slot 
machine,  intended  to  be  used  by  customers. 
The  customer  inserted  a  penny  through  the  slot 
and  then  drew  down  a  knob,  which  compressed 
a  spring.  The  knob  was  then  suddenly  released 
and  the  penny  was  shot  forward  by  means  of 
the  spring  into  any  one  of  seven  compartments. 
If  it  found  its  way  into  either  of  two  compart- 
ments, it  was  returned  to  the  sender ;  if  it  went 
into  any  one  of  four  other  compartments,  it  was 
retained  in  the  machine;  if  it  went  into  the 
seventh  compartment,  the  sender  received  a 
ticket  entitling  him  to  two-pennyworth  of 
sweets.  A  large  niunber  of  persons  used  the 
machine : — Held^  that  the  occupier  of  the  shop 
was  rightly  convicted  under  section  4  of  the 
Gaming  Houses  Act,  1864,  of  using  the  shop 
for  the  purpose  of  unlawful  gaming.  Fielding 
V.  Turner,  72  L.  J.  K.B.  642;  [1908]  1  K.B. 
867;  89  L.  T.  273;  61  W.  R.  643;  67  J.  P.  262; 
20  Cox  C.C.  631— D. 

Game  of  Ohanoe.]— The  appellant  kept 

in  his  shop  a  penny-in-the-slot  machine.  A 
person  desirous  of  working  this  machine  put 
a  penny  into  the  slot  and  pulled  down  a  spring 
by  means  of  a  knob,  and  then  suddenly  released 
the  knob,  whereupon  the  spring  flew  up  and 
the  penny  was  projected  into  one  of  five  com- 
partments. If  in  the  course  of  its  flight  the 
penny  found  its  way  into  either  of  two  compart- 
ments it  was  returned  to  the  operator;  if  it 
wont  into  either  of  two  other  compartments  it 
was  retained  in  the  machine  and  was  lost  to 
the  operator ;  if  it  went  into  the  fifth  compart- 
ment the  operator  received  a  ticket  entitling 
him  to  receive  from  the  appellant  a  threepenny 
cigar  or  its  value  at  his  option.  The  magistrate 
found  that  the  game  was  one  of  chance  and 
that  it  was  not  proved  that  the  chances  were 
alike  fovourablo  to  all,  and  convicted  the  ap- 
pellant of  having  permitted  his  shop  to  be  used 
for  the  purpose  of  unlawful  gaming,  contrary 
to  section  4  of  the  Gaming  Houses  Act,  1864 : — 
Held,  that  the  conviction  was  right.  Thompson 
V.  Mason,  90  L.  T.  649;  68  J.  P.  270;  20  Cox 
C.C.  641 ;  20  T.  L.  R.  298— D. 

Resorting  —  Uier.]  —  The  defendant  was 
charged  in  several  counts  of  an  indictment 
with  using  a  certain  place,  to  wit,  the  yard 
and  garden  ground  situate  at  the  back  of 
187  Q.  Street,  Walsall,  and  of  the  adjoining 
messuages,  for  the  purpose  of  betting  with 
persons  resorting  thereto  and  for  receiving 
money  as  the  consideration  for  an  undertaking 
by  him  te  pay  money  on  the  contingency  of 
horse  races.  It  appeared  that  187  Q.  Street 
was  occupied  by  the  defendant's  father,  and 
that  it,  with  eight  similar  houses  adjoining, 
backed  on  to  a  piece  of  inclosed  land,  which 
formed  a  common  yard  and  garden  ground  for 
the  whole  of  the  houses.  This  land  was  crossed 
bv  a  footpath  which  ran  parallel  to  and  imme- 
diately behind  the  houses.  There  was  some 
shedding  behind  No.  187,  which  was  occupied 
by  the  defendant's  father.  The  ground  was 
approached  by  an  entry  from  Q.  Street,  this 
entry  running  alongside  No.  187.  It  was 
further  proved  that  on  three  consecutive  days  a 
large  number  of  people  were  seen  to  go  up  this 
entry,  and  that  on  one  of  the  days  a  bet  was 
made  with  the  defendant,  who  was  sitting  by 


the  wall  in  the  garden  behind  No.  187 ;  that  on 
another  day  another  bet  was  made,  and  a  pay- 
ment made  by  the  defendant  in  respect  of  a 
bet  made  previously.  On  each  of  the  three 
days  there  was  some  one  keeping  a  look-out  at 
or  near  No.  1S7:— Held,  that  there  was  evi- 
dence te  go  te  the  jury  of  a  '*  resorting,"  and 
of  a  "user"  of  a  "place"  by  the  defendant 
within  the  meaning  of  section  1  of  the  Betting 
Act,  1863.    Rex  v.  Rtissell,  69  J.  P.  247— C.C.R. 

Betting-honfo  Baid— Arroot  of  Persont  ea 
masie— /nrifdiotion  of  Magistrate  to  Biikd  by 
Kooogniianooe.]— The  power  of  binding  by 
recognisances  persons  "  haunting,  resorting, 
and  playing"  in  gaming-houses  given  by  sec- 
tion 14  of  the  Unlawful  Games  Act,  1641,  is 
exercisable  by  a  magistrate  where,  in  the  case 
of  a  suspected  betting-house,  he  has  issued  his 
warrant  te  the  police  under  section  11  of  the 
Betting  Act,  1863,  and  persons  found  on  the 
premises  have  been  arrested  and  brought  before 
him.  Murphy  v.  Arrow,  66  L.  J.  Q3.  865; 
[1897]  2  Q.B.  627 ;  77  L.  T.  436 ;  46  W.  R.  94 ; 
62  J.  P.  38  ;  18  Cox  C.C.  662— D. 

Betting  Slips— Horse  Baeos— Wagering  on  a 
Game  of  Chanoe — Vagranoy  Aot.] — A  bookmaker 
betting  on  horse  races  in  a  public  place  and 
receiving  slips  of  paper  recor^Ung  the  bets  and 
the  money,  does  not  commit  an  offence,  within 
the  Vagrancy  Act,  1824,  as  amended  by  the 
Vagrant  Act  Amendment  Act,  1873,  of  betting 
by  way  of  wagering  with  tekens  at  a  game  of 
chance.  Lester  v.  Quested,  86  L.  T.  487  ;  60 
W.R.207;  66J.P.64;  20  Cox  C.C.  66— D. 


2.  BeTTINO  ADYEBTISEliEirrS. 

Invitation  te  Bet  by  Cirenlars.] — In  order  to 
a  conviction  for  a  contravention  of  section  3, 
sub-section  3  of  the  Betting  Act,  1874,  by 
sending  out  circulars  inviting  persons  to  bet, 
and  containing  an  address  te  which  communi- 
cations arc  te  be  sent,  it  is  not  necessary  that 
the  circulars  should  invite  persons  te  resort  te 
the  address  for  the  purpose  of  betting,  or  that 
the  bets  should  be  accepted  at  the  address. 
Stott  V.  Benton,  [1907]  S.C.  (J.)  88— Ct.  of 
Justy. 

Pablishing  AdTortisement  of  Infonnation.]— 

Any  person  publishing  an  advertisement  where- 
by it  is  made  te  appear  that  any  person  will  on 
application  give  information  or  advice  with 
respect  te  a  coupon  competition,  being  a  scheme 
whereby,  through  the  medium  of  an  office, 
money  is  received  as  the  consideration  for  a 
promise  te  ^y  money  on  the  event  of  a  football 
mateh,  is  hable  te  the  penalty  mentioned  in 
section  3  of  the  Betting  Act,  1874.  Hawke  v. 
Mackenzie  ^ATo.  1) ;  Hawke  v.  Mackenzie  {No.  2), 
71  L.  J.  K.B.  666 ;  [1902]  2  K.B.  226 ;  87  L.  T. 
127 ;  66  J.  P.  709— D. 

Beg.  V.  Stoddart  (70  L.  J.  K.B.  189;  [1901] 
1  K.B.  177)  followed ;  Stoddart  v.  Argus  Print- 
ing Co.  (70  L.  J.  K.B.  711;  [1901]  2  K.B.  470) 
disapproved.    Ih, 

AdTortisoment  of  Oflloo  nsod  fn  Bottisg— 
niogaUty.]— The  publioation  in  a  newspaper 
of  an  advertisement  relating  to  a  "coupon 
competition  "^that  is  to  say,  of  a  promise  by 
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the  proprietor  of  an  office  to  pay  a  certain 
specified  smn  of  money  to  such  persons  as  shall 
correctly  guess  the  result  of  a  horse  race  shortly 
to  be  run,  and  shall  write  their  guesses  upon 
certain  forms  called  coupons  issued  with  each 
number  of  the  newspaper,  and  return  the 
coupon  so  filled  up  to  the  office  together  with 
the  sum  of  one  penny  in  respect  of  each  guess 
made — does  not  constitute  an  ofience  under 
section  7  of  the  Betting  Act,  1863,  or  section 
3  of  the  Betting  Act,  1874,  inasmuch  as  the 
advertisement  does  not  relate  to  a  house  to 
which  persons  physically  resort  for  the  purpose 
of  betting.  Stoddart  v.  Argus  Printing  Co., 
70  L.  J.  K.B.  711 ;  [1901J  2  K.  B.  470 ;  86  L.  T. 
110 ;  49  W.  R.  666;  65  J.  P.  694— D. 

Evidenoe  of  Betting.] — ^In  order  that  an  ad- 
vertisement shall  come  within  section  7  of  the 
Betting  Act  1853,  it  must  appear  by  reasonable 
inference  from  the  advertisement  that  illegal 
betting  is  being  carried  on  at  some  house,  office, 
room,  &o.y  or  that  it  contains  an  invitation  to  do 
something  which  shall  form  part  of  illegal 
betting.  Where  the  advertisement,  reasonably 
understood  by  the  person  by  whom  it  is  read, 
indicates  one  of  the  two  offences  prohibited  by 
section  1  of  the  Act,  the  offence  under  section  7 
is  complete.  Ashley  d  Smith  v.  Hawkey  89  L.  T. 
538 ;  67  J.  P.  361 ;  20  Cox  CO.  568— D. 

Football  Matohea— Skill  Oompetitioib— Forecast 
of  Wiimeri  in.] — ^The  proprietors  of  a  sporting 
paper  in  successive  weeks  inserted  an  advertise- 
ment in  their  paper  to  the  effect  that  they 
offered  a  prize  of  60/.  to  any  one  who  should 
send  in  a  list  containing  a  correct  forecast  of  the 
winners  in  eleven  football  matches  specified, 
which  were  to  be  played,  and  that  if  no  one 
succeeded  in  sending  in  a  correct  list,  they 
would  give  30Z.  to  the  person  whose  list  was 
most  nearly  correct.  Competitors  were  to  send 
in  their  lists  on  coupons,  of  which  there  were 
sixteen  in  each  cony  of  the  paper.  The  first 
coupon  was  free.  One  penny  stamp  had  to  be 
sent  for  every  other  coupon  used.  Any  number 
of  coupons  might  be  used: — Held,  that  the 
newspaper  proprietors  in  so  acting  were  guilty 
of  an  offence  under  section  1  of  the  Betting  Act, 
1853.  Hart  v.  Hay,  Nisbet  d  Co.,  2  F.  (Just. 
Cas.)  39— Ct.  of  Justy. 

3.  LOTTKBY. 

Sweepstake— Profit  to  Person  SafTering  Lottery 
to  be  Drawn.] — A  sweepstake  for  money  prizes 
in  respect  of  winning  horses  in  a  steeplechcbse 
is,  where  the  person  suffering  it  to  be  drawn 
makes  a  profit,  an  unlawful  lottery  within  the 
meaning  of  section  2  of  the  Gaming  Act,  1802. 
Hardwick  v.  Lane,  73  L.  J.  K.B.  96 ;  [1904]  1 
K.B.  204;  89L.T.630;  62W.R.691;  68J.P. 
94  ;  20  Cox  C.C.  676 ;  20  T.  L.  R.  87— D. 

Koney  Payable  on  Oontingeney  of  Horse 

Raoe.] — The  organiser  of  a  sweepstakes  on  a 
horse  race,  to  be  subscribed  for  and  drawn  at 
his  bouse,  commits  no  offence  within  section  1  of 
the  Betting  Act,  1853,  because  the  subscriptions 
he  receives  are  not  moneys  payable  on  the 
contingency  of  a  horse  race,  but  on  the  con- 
tingency of  the  drawing  of  the  sweepstakes. 
Beg.  V.  Hobbs,  67  L.  J.  Q.B.  928;  [1898]  2  Q.B. 
647  ;  79  L.  T.  160;  47  W.  R.  79 ;  62  J.  P.  661 ; 
19  Cox  O.C.  164— C.C  Jl. 


Offer  of  Priie  for  Prediction  of  Number  of 
Births  and  Deaths  in  London  dnring  Specified 
Week— COianee— Skill.]— The  proprietor  of  a 
newspaper,  by  advertisement  therein,  offered 
to  the  readers  of  the  paper  a  prize  of  money 
for  a  correct  prediction  of  the  number  of  male 
and  female  births  and  the  number  of  deaths  in 
London  during  a  specified  future  week : — Held, 
that  the  offer  did  not  constitute  a  lottery  within 
the  meaning  of  any  of  the  statutes  declaring 
lotteries  to  be  unlawful.  HaU  v.  Cox,  68  L.  J. 
Q.B.  167 ;  [1899]  1  Q.B.  198;  79  L.  T.  653 ;  47 
W.  R.  161— C.A. 

Sale  of  Ohanoes— Proposal  or  Seheme  for  Sale 
of  Chances  in  Vewspaper — "Spot"  Oompetitioa 
in  Vewspaper—OoiiTietion.] — It  was  announced 
in  an  issue  of  an  evening  newspaper  belonging 
to  a  limited  company  and  sold  for  the  price 
of  one  halfpenny,  that  for  a  certain  period  in 
certain  issues  of  the  newspaper  spots  of  vary- 
ing size  and  configuration  would  be  printed 
in  various  parts  of  the  issues.  Some  of  such 
spots  were  distinguished  as  winning  spots.  It 
was  also  stated  in  the  paper  that  on  a  specified 
day  an  announcement  would  appear  in  the 
paper  shewing  the  exact  configuration  of  such 
spots  as  were  declared  to  be  winning  spots ; 
and  it  was  stated  in  all  the  issues  in  question 
that  the  person  who  cut  from  the  newspaper 
and  sent  to  the  offices  of  the  same  the  portion 
of  the  newspaper  containing  any  spot  the 
facsimile  of  which  had  been  declared  to  be  a 
winning  spot,  would  receive  a  prize.  The 
winning  spots  were  arbitrarily  selected  by  the 
proprietors  of  the  newspaper,  and  the  winning 
of  the  prizes  depended  wholly  upon  chance. 
The  appellant,  the  printer  and  publisher  of  the 
newspaper,  was  summoned  under  section  41  of 
the  Lotteries  Act,  1823  (4  Geo.  4,  c.  60),  for 
unlawfully  publishing  a  proposal  and  scneme 
for  the  sale  of  chances  in  a  lottery — ^namely, 
the  proposal  and  scheme  called  "  spots  " — and 
was  convicted  under  the  section  as  a  rogue  and 
vagabond: — Held,  that  the  sale  of  the  news- 
papers was  the  publishing  a  proposal  and 
scheme  for  the  sale  of  chances  in  a  lottery  not 
authorised  by  any  Act  of  Parliament  within 
the  meaning  of  the  section,  and  that  the  appel- 
lant was  properly  convicted  under  the  section. 
HaU  V.  McWilliam,  86  L.  T.  239 ;  66  J.  P.  742 ; 
20  Cox  C.C.  33— D. 

Distribntion  of  Priies  by  Lot  or  Ohanee — 
Keehanism  Operated  by  Spring.]— The  defen- 
dant exposed  on  the  counter  of  his  shop  a 
machine  called  the  Automatic  TivoU  Cigar 
machine,  intended  to  be  and  actually  used  by 
his  customers.  The  machine  was  put  in  opera- 
tion by  putting  a  penny  in  a  slot  and  by  pressing 
a  spring.  The  amoxmt  of  the  pressure  applied 
to  the  spring  determined  the  course  taken  by 
the  penny  inside  the  machine,  and  this  in 
turn  determined  whether  the  person  who  had 
put  in  the  penny  got  it  back,  lost  it  to  the  de- 
fendant, or  won  from  him  a  cigar  valued  at 
twopence.  A  certain  amount  of  skill  might  be 
acquired  in  giving  the  requisite  pressure  to  the 
spring,  but  it  was  not  shewn  that  the  defen- 
dant's customers  had  any  opportunity  or  ever 
attempted  to  acquire  such  skiU: — Held,  that 
the  machine  as  worked  and  used  was  a  lottery 
within  the  meaning  of  section  22  of  the  Glasgow 
Police  (Further  Powers)  Act,  1892,  which  pro- 
vides tnat  "no  person  shall  keep  or  be  cou- 
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ceraed  in  the  keeping,  management,  or  conduct 
of  any  place,  or  exercise,  keep  open,  show,  or 
expose  to  be  played,  drawn  or  thrown  at,  or  in, 
eitner  by  dice,  lots,  cards,  balls,  or  by  numbers 
or  figures,  or  by  any  other  way,  contrivance  or 
device  whatsoever,  any  lottery."  Santongeli  v. 
Neilson,  3  F.  (Just.  Cas.)  10— Ct.  of  Justy. 

Oratoitoni  Biftribatioii  of  Vvmband  Sisot— 
Winning  Vnmbers  Annoonoed  in  Paper— Ho 
CompnlBory  Porohaie  of  Paper.] — ^Newspaper 
proprietors  distributed  gratuitously  thousands 
of  metal  discs,  each  bearing  a  distmctive  num- 
ber and  the  words  **  Keep  this,  it  may  be  worth 
100/.  See  the  Weekly  Telegraph  to-day."  Peri- 
odically numbers  corresponding  to  those  on  some 
of  the  discs  distributed  were  published  in  the 
above  paper,  and  it  was  announced  that  holders 
of  these  discs  on  forwarding  them  would  receive 
a  prize.  No  charge  was  made  for  the  discs,  and 
it  was  not  necessary  for  a  disc-holder  either  to 
purchase  or  produce  a  copy  of  the  paper  in 
order  to  have  a  chance  of  winning  a  prize.  In- 
formation as  to  the  winning  numbers  could  be 
obtained  gratuitously  at  the  office  of  the  paper. 
It  was  found  that  the  scheme  was  formulated 
in  order  to  induce  people  to  buy  the  paper, 
and  that  as  a  consequence  its  circulation  had 
increased  20  per  cent.  Heldy  that  this  was  a 
lottery,  on  the  ground  that  as,  in  foct,  most  of 
the  recipients  had  to  buy  a  paper,  the  chances 
of  winnmg  were  paid  for  by  them,  and  the 
prize-money  was  provided  by  them  in  the 
aggregate,  and  that  therefore  the  discs  were  not 
distributed  gratuitously.  Willis  v.  YounOj 
76  L.  J.  K.B.  890;  [1907]  1  K.B.  448 ;  96  L.  T. 
155 ;  71  J.  P.  6 ;  23  T.  L.  R.  23— D. 

** Keeping"  Oflloo  or  Place  for  Ezoreiiing 
Lottery— Uior  of  Place  on  One  Occasion.] — ^A 
person  who,  on  one  occasion  only,  holds  a 
lottery  in  a  place  does  not  thereby  **keep" 
such  a  place  for  exercising  a  lottery  therein 
within  the  meaning  of  section  2  of  the'  Gkuning 
Act,  1802.  The  word  *'  keep "  in  that  section 
points  to  something  like  an  habitual  keeping  of 
the  place  for  the  prohibited  purpose.  Martin 
V.  Benjamin,  76  L.  J.  K.B.  81 ;  [1907J 1  K.B.  64 ; 
96  L.  T.  197 ;  71J.  P.  80 ;  28  T.  L.  R.  53— D. 


4.  Unlawful  Gams. 

Implement  for  Practiiing  Game  of  Hanrd.]— 
A  confectioner  was  charged  with  exhibiting  in 
his  shop  a  machine  or  implement  for  playing  a 
game  of  hazard  in  order  to  induce  persons  to 
play  thereat.  It  was  proved  that  the  machine 
was  put  in  motion  by  placing  a  penny  in  a  slot, 
that  this  enabled  a  spring  to  be  worked  which 
propelled  a  ball  into  the  upper  part  of  the 
machine  whence  it  descended  past  pins  (which 
caused  irregularity  in  its  course)  to  the  bottom 
of  the  machine,  unless  it  was  intercepted  by  a 
sliding  cup  manipulated  by  the  player,  who,  if 
he  succeeded  in  intercepting  the  ball,  received  a 
metal  disc  entitling  him  to  twopence  worth 
of  goods  in  the  shop,  and  if  he  failed  forfeited 
his  penny.  There  was  no  part  of  the  machine 
where  the  ball  could  descend  that  the  manipu- 
lator could  not  reach  with  the  sliding  cup.  It 
was  found  by  the  magistrate  that,  although  a 
certain  amount  of  success  in  working  the 
machine  could  be  acquired  by  practice,  yet  that 
to  an  ordinary  member  of  the  public  having  no 


special  opportunity  of  acquiring  skill  at  it,  its 
working  depended  on  chance: — Held,  that  the 
machine  was  an  implement  for  playing  a  game 
of  hazard  : — Held,  also,  in  a  case  as  to  another 
machine  of  the  same  type,  that  it  was  not 
sufficient  to  prevent  a  conviction  that  the 
player,  irrespective  of  success  or  failure,  re- 
ceived an  article  of  some  value,  but  of  less 
value  than  the  sum  paid  for  playing.  Forte  v. 
Dewar,  7  F.  (Just.  Gas.)  82— Ct.  of  Justy.  And 
see  supra  as  to  the  game  of  Pharaoh — Faro, 
Derby  v.  Bloamfield,  91  L.  T.  99 ;  68  J.  P.  891 ; 
20  Cox  0.0.  674. 


5.  OOIITBACT  BT  WAY  OF  GAMHTO  OB 
WAOESINa. 

Gaming  or  Wagering— Betting  Dolita— Cob- 
promise  of  Claim— Oomidoration.] — ^The  defen- 
dant, who  had  lost  120{.  to  the  plaintiff  in 
respect  of  bets  on  horse-races,  was  written  to 
by  the  plaintiff's  solicitor  asking  for  payment  of 
the  amount.  The  defendant  thereupon  offered 
to  pay  "  302.  within  a  fortnight  and  dOL  within 
a  month  in  full  satisfaction  of  the  account." 
This  offer  was  accepted.  The  plaintiff  knew 
that  the  original  claim  was  unenforceable,  and 
there  was  no  evidence  that  he  threatened  to 
sue  or  to  take  any  step  to  the  detriment  of  the 
defendant.  In  an  action  to  recover  the  601.,— 
Held,  that  there  was  no  consideration  for  the 
promise  to  pay  that  sum,  and  that  therefore 
the  action  would  not  lie.  Chapman  v.  Franklin^ 
21  T.  L.  R.  515— D. 

Booovery  of  Honey— Person  '*nsing*'  Oilee— 
"  Any  inch  person  aforotaid."] — ^The  defendant 
used  a  ihouse  in  London  for  the  purpose  of 
correspondence  relating  to  bets  on  horse  races, 
and  in  receiving  money  in  connection  there- 
with. The  plaintiff  placed  a  sum  of  m<mey  to 
the  defendant's  credit  at  his  bank  to  be  used 
by  the  defendant  for  the  purpose  of  making 
bets  on  behalf  of  the  plaintiff.  Bets  were  from 
time  to  time  made  by  the  defendant,  acting  on 
the  telegraphed  instructions  of  the  plaintiff, 
with  varying  results.  The  plaintiff  sued  to 
recover  the  amount  of  the  deposit,  and  the 
defendant  alleged  that  the  money  had  beat 
used  in  executing  betting  commissions  for  the 
plaintiff,  and  that  the  plaintiff's  losses  had 
exhausted  the  deposit,  and  that  he  was  not 
liable: — Held,  that  section  5  of  the  Betting 
Act,  1853,  applied,  and  that  the  plaintiff  was 
entitled  to  recover.  Vogt  v.  Mortimer,  22  T.  L.  R. 
768— Joyce,  J. 

Betting  Partnenhip  —  Losset  Paid  by  Om 
Partner^— Oontrilmtion  by  Go-partner  —  Impliod 
Contract  for  Bepayment  —  Money  paid  **ia 
respect  of  "  a  Void  Contract.] — The  plaintiff  and 
the  defendant  entered  into  partnerahip  for  the 
carrying  on  of  a  business  ot  betting  on  hcnnse 
races.  The  business  resulted  in  a  loes,  which 
was  paid  by  the  plaintiff.  In  an  action  by  the 
plaintiff  claiming  contribution  in  respect  of  the 
losses  which  he  had  paid, — Held,  that  the 
money  paid  by  the  plaintiff  had  been  paid  hj 
him  **  in  respect  of  "  contracts  of  betting  which 
were  null  and  void  under  8  &  9  Viot.  o.  109; 
and  that  therefore  the  action  was  not  mais- 
tainable.  Saffery  v.  Mayer,  [1901]  1  QJd.  U; 
88  L.  T.  394 ;  49  W.  R.  54;  64  J.  P.  740-CJL 
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Bill  Paid  by  Aooeptor— Beoover^  of  Amoimt  lo 
PaicL] — 0.  and  W.  were  engaged  in  transactions 
null  and  void  under  the  Graming  Act,  1845.  In 
respect  of  snoh  transactions  G.  drew  a  bill 
which  was  accepted  by  W.  C.  indorsed  it  to 
the  C.  bank,  who  sued  W.  and  recovered  the 
mone^r.  In  an  action  to  recover  the  money 
so  paid  from  Cf^Held,  that  W.  conld  not 
recover.  Crawley  v.  White,  78  L.  T.  167— 
Kennedy,  J. 

Oontraotf  for  Difference!  on  Salei  and  Pur- 
ehaiee  of  Stock— Bona  fide  Purchase  of  Stock 
with  ProAtf  of  Chuning  Traniaotions — Damages 
for  Von-deliTery  of  Stock.]— (Naming  contracts 
for  differences  on  sales  and  purchases  of  stocks 
entered  into  between  the  respondent  and  the 
debtor  having  resulted  in  a  profit  to  the  re- 
spondent, the  respondent  directed  the  debtor  to 
use  the  profit  for  a  bcmaflde  purchase  of  stock, 
and  the  debtor  thereupon  sent  a  contract  note 
to  the  respondent  to  the  effect  that  he  had  sold 
the  stock  to  him  and  debited  him  with  the 
price  of  the  stock,  stamp,  and  fees.  The  debtor 
died  before  the  stock  was  delivered,  and  the 
respondent  claimed  to  prove  against  his  estate 
for  damages  for  the  non-deUvery  of  the  stock : — 
Heldf  that  the  transaction  was  not  equivalent 
to  a  payment  by  the  debtor  to  the  respondent 
of  the  price  of  the  stock,  and  that  the  respon- 
dent was  precluded  by  the  Coming  Act,  1845, 
s.  18,  from  so  proving.  Crontnire  In  re ;  Waud^ 
exparU,  67  L.  J.  Q.B.  620;  [1898]  2  Q.B.  883; 
78  L.  T.  483  ;  46  W.  R.  679 ;  5  Manson,  SO-O.A. 

Deposit  of  Xoney  ai  "  Cover  "— Becovery 

of  Deposit.] — ^The  respondent  had  deposited  with 
the  debtor  money  as  cover  to  secure  him  against 
loss  upon  the  gaming  transactions.  The  money 
was  never  required  or  appropriated  for  that 
purpose,  and  the  events  in  respect  of  which  it 
was  deposited  had  resulted  in  i&voui  of  the 
res^ndent: — Held,  that  the  respondent  was 
entitled  to  prove  for  it  against  the  estate  of  the 
debtor.    lb. 

Traasactiont  in  Stocks  and  Shares  on  *^  Cover  " 
System — Payment  of  DiiliBrenoes  —  Power  to 
Demand  Delivery  or  Aooeptanoe.]— A  contract 
for  the  sale  or  purchase  of  stocks  or  shares  which 
is,  in  effect,  a  bargain  for  differences  only,  is  a 
contract  by  way  of  gaming  or  wagering  within 
section  18  of  the  Gaming  Act,  1845,  and  is  none 
the  less  so  because  there  is  superadded  to  it  a 
proviso  that  the  dealer  will  deliver  the  stock 
sold  by  him  if  the  purchaser  chooses  to  pay 
him  an  additional  one-eighth,  or  will  accept 
the  stock  bought  by  him  subject  to  a  discount 
for  cash,  the  other  party  not  being  bound  either 
to  take  up  or  deUver  the  stock.  UniverscU 
Stock  Exchange  v.  Strachan  (66  L.  J.  Q.B.  429 ; 
[1896]  A.0. 166)  applied.  Oieve,  In  re ;  Trustee, 
exparU,  68  L.  J.  Q.B.  509 ;  [1899]  1  Q.B.  794 ; 
80  L.  T.  488 ;  47  W.  R.  441 ;  6  Manson,  IS^-C.A. 

A  dealer  in  stocks  and  shares  sent  to  a 
customer  a  contract  note  in  this  form :  "  I  beg 
to  advise  having  sold  to  you'' — then  followed 
the  description  and  amount  of  the  shares  sold, 
the  amount  of  "cover,"  and  the  price — "pltis 
Jth  if  stock  is  taken  up  .  .  .  subject  to  the 
conditions  at  back."  The  conditions  related  to 
the  "cover,"  and  to  "contangoes"  and  "back- 
wardations," and  contained  this  clause :  "  It  is 
to  be  distinctly  understood  that  I  am  prepared 
to  deliver  the  stock  or  shares  to  which  this 


contract  refers,  if  demanded,  but  require  cash 
on  the  first  day  of  the  account  for  securities  I 
have  to  deliver  customers  " : — Held,  by  Liin>LBY, 
M Jt.,  and  Rioby,  L.J.,  that  the  contract  on  the 
face  of  it  was  a  gaming  transaction,  because  it 
was  plain  from  its  terms  that  the  parties  did 
not  contemplate  the  stock  being  taken  up,  and 
it  was  not  a  bargain  for  the  purchase  and  sale 
of  the  stock.  Held,  by  Vaughah  Williams, 
L.J.,  that  he  was  not  prepared  to  say  that  the 
contract  was  a  gambling  transaction  on  the 
face  of  it,  but  it  could  be  shewn  to  be  so ;  and 
the  inference  he  drew  from  the  transaction 
was  that  the  parties  intended  to  treat  it  as  one 
of  differences  only,  and  that  no  stock  should  be 
delivered  or  accepted.    Ih, 

Xoney  Paid  "in  respoot  of''  a  Contraot  of 
Gaming— Partnership  Fond  for  Betting— Aotion 
for  Contrilmtion  to  Losses.] — ^A  person  paid  a 
sum  of  money  to  the  defendant  as  a  contribu- 
tion to  a  partnership  fund  to  be  used  for 
betting  on  horses  for  the  joint  benefit  of  him- 
self and  the  defendant,  profits  and  losses  to  be 
shared  equally.  The  whole  of  the  money  was 
lost  on  bets  made  by  the  defendant  in  pursu- 
ance of  the  partnership  agreement: — Held, 
that  an  action  to  recover  one-half  of  the  money 
was  not  maintainable  by  reason  of  the  provi- 
sions of  section  1  of  the  Gaming  Act,  1892, 
the  money  being  money  pckid  under  or  in 
respect  of  a  contract  or  agreement  rendered 
null  and  void  by  the  Gaining  Act,  1845. 
Tatha/m  v.  Beeve  (62  L.  J.  Q.B.  30  [1893] 
1  Q.B.  44)  approved  of.  Saffery  v.  Mayer, 
70  L.  J.  K.B.  145;  [1901]  1  K.B.  11;  83  L.  T. 
394 ;  49  W.  R.  54 ;  64  J.  P.  740— O.A. 

Implied  Promise— Deposit  with  Stake- 
holder —  Action  to  Beoover  Deposit.]  —  The 
Giuning  Act,  1892,  which  provides  that  no 
action  shall  be  maintained  to  recover  any  sum 
of  money  paid  by  any  person  under  or  in 
respect  of  any  contract  or  agreement  rendered 
null  and  void  by  the  Gaming  Act,  1846 — that  is, 
any  contract  or  agreement,  whether  by  parol  or 
in  writing,  by  way  of  gaming  or  wagering — 
does  not  apply  to  a  deposit  of  money  with  a 
stakeholder,  so  as  to  prevent  the  depositor  from 
maintaining  an  action  'against  the  stakeholder 
for  the  recovery  of  a  deposit  which  he  has  de- 
manded back  from  the  stakeholder  before  it 
was  paid  over  by  him.  O*  Sullivan  v.  Thomas 
(64  L.  J.  Q.B.  398;  [1895]  1  Q.B.  698)  ap- 
proved and  followed.  Burge  v.  Ashley,  69  L.  J. 
Q.B.  538 ;  [1900]  1  Q.B.  744 ;  82  L.  T.  518  ;  48 
W.  R.  438— O.A. 

Money  Deposited  with  Stakeholder  to  Abide 
Besnlt  of  Billiard  Matoh.] — A,  an  undischarged 
bankrupt,  and  B  entered  into  an  agreement  to 
play  a  billiard  match  for  1002.  a  side,  and  de- 
posited IQOl.  respectively  with  stakeholders  to 
abide  the  result  of  the  match.  A  won  the 
match,  and  the  2002.  was  claimed  both  by  him 
and  by  his  trustee  in  bcmkruptcy : — Held,  that 
the  2002.  was  deposited  under  a  wagering  con- 
tract, and  therefore  under  the  Gaming  Act, 
1845,  that  sum  was  not  recoverable  either  by  A. 
or  by  his  trustee.  Shoolbred  v.  Roberts,  68 
L.  J.  Q.B.  998 ;  [1899]  2  Q.B.  560 ;  81 L.  T.  522 ; 
6  Manson,  397— Phillimore,  7.  See  s.c.  in  C.A., 
69  L.  J.  Q.B.  800 ;  [1900]  2  Q.B.  497— O.A. 

Held  also,  that  there  was  nothing  in  the 
Gaining  Act,  1892,  which  took  away  the  right 
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of  a  gamester  to  recover  back  money  paid  upon 
a  consideration  which  in  law  did  not  exist,  and 
therefore  that  A*8  deposit  of  100^  could  be  re- 
covered by  and  belonged  to  his  trustee  in  bank- 
ruptcy. Diggle  v.  Higgs  (46  L.  J.  Ex.  721; 
2  Ex.  D.  422)  followed.    16. 

Betting  on  Hone  Baeet— Cheqne  for  Honey 
Won  on  Bet»— Illegal  Consideration— Indonee 
for  Valne  n^th  Votioe.]— An  indorsee  for  value 
of  a  cheque  given  for  money  won  on  bets  on 
horse  races  cannot  maintain  an  action  upon  the 
cheque  if  he  has  taken  it  with  notice  of  the 
consideration  for  which  it  was  given,  since  by 
section  1  of  the  Gamhig  Act,  1835,  the  cheque 
must  be  deemed  to  have  been  given  for  an 
illegal  consideration.  Woolf  v.  HamHton^  67 
L.  J.  Q.B.  917 ;  [1898]  2  Q.B.  837 ;  79  L.  T.  49 ; 
47  W.  R.  70-O.A. 

Oheqae  fbr  Gambling  Debt  Incurred  Abroad— 
Bight  of  Aetion  in  England.]  —  See  Saxby  v. 
FtUUm^  43  L.  J.  P.  488,  and  Intebnational  Law. 

Interest  on,  in  Winding-up.]— iSee  GoifFANT, 
col.  468. 


6.  Principal  and  Agent. 

Principal  and  Agent— Bets  Lost  by  Agent,  bat 
Unpaid— Indemnity  against  Liability  to  Pay— 
"Any  sum  of  money  paid."]— The  words  "any 
sum  of  money  paid  "  in  section  1  of  the  Gaming 
Act,  1892,  are  not  confbied  to  money  actually 
paid,  but  apply  equally  to  money  to  be  paid; 
and  a  betting  agent  who  has  lost  bets  made  on 
behalf  of  his  principal,  and  who  has  not  paid 
them,  cannot  maintain  an  action  against  his 
principal  to  recover  his  unpaid  losses  or  to 
mdenmify  him  against  his  liability  to  pay  them. 
Levy  V.  Warburtan,  70  L.  J.  K.B.  708— D. 


7.  Otheb  Mattebs. 

By-law  as   to.]— See   Local   Government; 
Metropolis. 

English  Cheque  Payable  in  London— Bight  of 
Action.] — See  International  Law. 

Karine  Insurance  Policy.]— See  Insurance. 

Hotice  ef  ttatntery  Defence.]— See  County 
Court. 

Penalty  under  Betting  Act,  1868— Share  of .]— 

See  JusTicB  of  the  Peace. 

Stakeholder— Liability.]— See  Interpleader. 

Snffering  Oaming  on  Licensed  Premises. — See 
Intoxicating  Liquors. 


garnishee. 

See  Attachment  of  Debts. 

Oamishce  Order  as  Working  Forfeiture.] — See 
In  re  Greenwood^  Sutcliffe  and  QledhiU^  70 
L.J.  Ch.  826;  jpoa^  Will. 


GAS  AND  GASWORKS. 

Laying  Pipes   in   Street  —  Bridge   Carrying 
Street   orer    Bailway  —  Laying    Pipe  against 


Oirders  ef  Bridge.] — A  railway  company  were 
the  owners  of  an  iron  bridge  which  carried  a 
public  road  over  their  line  of  railway.  A  gas 
company  broke  up  the  metalling  of  the  road  on 
the  bridge  and  laid  a  gas  main  under  the 
metalled  surface  of  the  road,  resting  in  places 
on  the  crowns  of  the  girders  of  the  bridge, 
but  in  no  case  did  the  gas  company  cut  into 
the  structure  of  the  bridge: — Held^  that  the 
gas  company  were  entitled  under  section  6  of 
the  Gasworks  Clauses  Act,  1847,  to  lay  their 
gas  main  as  they  had  done,  and  that  they  were 
not  prevented  from  doing  so  by  section  7.  Taff 
Vale  Railway  v.  Cardiff  Oas^  Light,  and  Coke 
Co.,  71  J.  P.  860;  5  L.  G.  R.  993 ;  23  T.  L.  R. 
528— Swinfen  Eady,  J. 

Vnisance  —  PermissiTe  Powers.]  —  The  Gas- 
works Clauses  Act,  1871,  having  provided  by 
section  9  that  nothing  therein  or  in  the  speci&l 
Act  shall  exonerate  the  undertakers  from  pro- 
ceedings for  nuisance  in  the  event  of  nuisance 
being  caused  by  them,  a  gas  company  incorpo- 
rated by  Act  of  Parliament  and  subject  to  the 
Gasworks  Clauses  Act,  1871,  with  power  to  buy 
land  by  agreement,  but  not  compulsorily,  is 
liable  to  an  action  for  a  nuisance  caused  by  it 
in  carrying  out  its  works,  although  it  is  bound 
under  penalty  to  supply  gas  within  certain 
limits  and  its  works  are  carried  out  on  lands 
specified  in  its  special  Act.  To  esoape  liability 
it  would  have  to  shew  some  statutory  authority, 
express  or  by  necessary  implication,  to  do  the 
particular  thing  complained  of  in  the  way  in 
which  it  was  being  done,  and  that  it  was 
impossible  to  exercise  the  powers  conferred 
without  causing  damage.  LoTtdon,  Brighten, 
and  South  Coast  Railway  v.  Truman  (55  L.  J. 
Ch.  364 ;  11  App.  Cas.  46)  distmguished.  Att,- 
Oen,  V.  Leeds  Corporation  (39  L.  J.  Ch.  254, 
711 ;  L.  R.  6  Ch.  683)  followed.  Jordesan  v. 
Sutton,  Southcoates,  and  Drypool  Gas  Co.,  67 
L.  J.  Ch.  666 ;  [1898J  2  Ch.  614 ;  79  L.  T.  478 ; 
47  W.  R.  222 ;  63  J.  P.  137— North,  J.  Affirmed, 
68  L.  J.  Ch.  467 ;  [1899]  2  Q.B.  217  ;  80  L.  T. 
815;  68  J.  P.  692— C.A. 

Opening  Bead  —  Beinstatcment  by  Local 
Authority— Ii^jnry  owing  to  Vegligent  PUUng 
in.] — ^Where  a  gas  company  has  under  its 
statutory  powers  opened  a  street,  but  the  local 
authority  have  under  section  114  of  the  Metro- 
polis Management  Act,  1856,  reinstated  such 
street,  the  gas  company  are  not  liable  for 
damage  caused  owing  to  such  reinstatement 
having  been  done  negligently.  Cresay  v.  South 
Metropolitan  Gas  Co.,  94  L.  T.  790;  70  J.  P. 
406 ;  4  L.  G.  R.  1049— D. 

Supply— Statutory  Ohaivei— Bemedy  for  Orer- 
charge  —  Bights  of  Indmdnal  Costomert.]  — 
Where  powers  are  given  to  a  statutory  com- 
pany for  the  supply  of  a  commodity,  the  Act 
providing  that  in  certain  specified  events  the 
price  is  to  be  reduced,  and  the  municipality  is 
authorised  to  audit  the  company's  annual  state- 
ment and  verify  their  accounts,  an  aggrieved 
consumer,  in  the  absence  of  any  pecuniary 
penalty  for  default  or  of  the  reservation  of  any 
right  of  action  to  individuals,  has  no  right  of 
action  against  the  company  for  non-compliance 
with  the  provisions  of  the  Act.  To  the  cor- 
poration only  in  such  a  case  is  the  duty  con- 
fided of  seeing  that  the  Act  is  obeyed.  Johnston 
V.  Toronto  Gas  Consumers  Co.,  67  L.  J.  P.C.  33: 
[1898]  A.C.  447 ;  78  L.  T.  270— P.C. 
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Lighting  Panage  not  Bedieated  to  Poblie 

— Beqniring  Bum  OonLpany  to  Lay  Pipe  in  Paisage 
— Oljeetion  by  Owner.]  —  A  gas  company  was 
required  to  supply  gas  to  a  lamp  on  a  wall 
which  lighted  a  passage  which  had  never  been 
dedicated  to  the  public  use.  On  proceeding  to 
do  BO,  the  owner  of  the  passage  objected  to  the 
laying  of  the  pipe  through  the  passage,  where- 
upon the  gas  company  stopped : — Hetd^  that  in 
view  of  the  provisions  of  section  7  of  the  Gas- 
works Glauses  Act,  1847,  the  company  were  not 
liable  to  be  proceeded  against  for  penalties 
under  section  36  of  the  Gasworks  Glauses  Act, 
1871,  for  neglecting  or  refusing  to  supply  gas. 
Bellamy  v.  Liverpool  United  Qas  00,,-^  68  J.  P. 
640;  2  L.  G.  R.  1182— D. 

Bight  to  Cat  Off— Supply  Out  Off  from  One 

Home  for  Default  in  respect  of  Another.]— Under 
a  statute  enacting  that  if  any  person  supplied 
with  gas  by  a  gas  company  shall  neglect  to  pay 
any  rate,  rent,  or  charge  duo  to  the  company, 
it  shall  be  lawful  for  the  company  '*  to  stop  the 
gas  from  entering  the  promises  service  pipes  or 
lamps  of  any  such  person,"  the  company  is 
empowered  to  cut  off  the  gas  supplied  to  one 
set  of  premises  of  a  customer  for  default  made 
by  him  in  respect  of  another  set  of  premises, 
the  liability  attaching  not  to  the  premises,  but 
to  the  customer,  and  being  a  liability  for  the 
whole  of  his  debt  to  the  company  at  the  time. 
Montreal  Qas  Co.  v.  Cadieux,  68  L.  J.  P.G.  126 ; 
[1899]  A.O.  689;  81  L.  T.  274— P.G. 

Arrears  Due  to  Bta  Company  by  Ontgoing 
Tenant— Liability  of  Inooming  Tenant  for  snon 
Arrears— Incoming  Tenant  not  Beqniring  Supply.] 
— An  inooming  tenant  who  buys  and  continues 
the  business  of  the  outgoing  tenant,  but  is  not 
and  does  >not  intend  to  be  a  customer  of  the 
gas  company,  is  not  liable  under  section  18  of 
the  Ghas  Light  and  Coke  Company's  Act,  1872, 
for  arrears  due  for  gas  supplied  to  his  prede- 
cessor. Decision  of  the  Court  op  Appeal 
(72  L.  J.  K.B.  308;  [1903]  1  K.B.  593)  reversed 
and  that  of  the  King's  Bench  Division  re- 
stored. Oas  Light  and  Coke  Co.  v.  Mead  (45 
L.  J.  M.C.  71)  approved.  Cannon  Brewery  Co, 
v.  Oas  Light  and  Coke  Co.,  73  L.  J.  K.B.  747 ; 
[1904]  A.G.  331;  91  L.  T.  110;  52  W.  R.  657; 
68J.P.461;  2L.G.R.949;  20  T.  L.  R.  543— 
H.L.  (E.) 

Bta  Lamp— Knocking  Down— Summary  Bemedy 
not  XzolnsiTe.] — ^By  the  Gas  Works  Clauses  Act, 
1847 :  **  Every  person  who  shall  carelessly  or 
accidentally  break,  throw  down,  or  damage  any 
pipe,  pillar,  or  lamp  belonging  to  the  under- 
takers, or  under  their  control  shall  pay  such 
sum  of  money  by  way  of  satisfoction  to  the 
undertakers  for  the  damage  done,  not  exceed- 
ing 5^,  as  any  two  Justices  or  the  sheriff  shall 
think  reasonable": — Held,  where  a  lamp-post 
had  been  knocked  down  by  the  negligent 
driving  of  the  defendants'  servant,  that  the 
plaintifis  could  maintain  an  action  for  negli- 
gence in  the  County  Court  against  the  masters, 
as  the  section  was  not  exclusive.  Crystal 
Palace  Gas  Co.  v.  Idris,  82  L.  T.  200;  64  J.  P. 
452— D. 

Lamp-post— Damage  to— **  Oarelessly."] — ^The 
appellfuit  was  summoned  under  section  20  of 
the  Gasworks  Clauses  Act,  1847,  for  that  he  did 
**  unlawfully  and  carelessly  "  damage  a  certain 


public  lamp.  The  Justices  were  of  opinion  that 
there  was  evidence  of  carelessness  on  the  part 
of  the  appellant,  and  they  found  as  a  ^t  that 
he  was  careless  and  that  his  carelessness  caused 
the  damage;  they  accordingly  made  an  order 
against  him: — Heldf  that,  although  the  sum- 
mons did  not  charge  the  appellant  with  having 
damaged  the  lamp  "  carelessly  or  accidentally," 
there  was  evidence  of  carelessness  short  of  what 
might  be  called  negligence  upon  which  the 
Justices  could  act  in  making  the  order.  Ashton 
V.  Eccles  Corporation,  71  J.  P.  55— D. 

Injury  to  Pipes  by  Steam  BoUers  Used  for 
Bepair  of  Beads — I^jnnction.] — A  gas  company 
were  held  entitled  to  an  injunction  to  restrain 
a  road  authority  from  using  steam  rollers  in 
such  a  way  as  to  injure  their  pipes  then  pro- 
perly laid  under  the  roads,  regard  being  had  to 
what  at  the  time  of  the  laying  of  the  pipes  was 
the  ordinary  traffic  and  the  reasonable  means 
of  repairing  the  roads.  Alliance  and  Dublin 
Consumers  Oas  Go.  v.  Dublin  County  Council, 
[1901]  1  Ir.  R.  492— G.A. 

Testing  Oas  on  Sundays— <*  Daily ''—Bight  of 
Ckmnty  Conncil  to  Sue.] — The  London  County 
Council,  as  successors  of  the  Metropolitan 
Board  of  Works,  are  empowered  by  a  series  of 
Acts  of  Parliament,  commencing  in  1869,  to 
appoint  gas  examiners  to  make  "  daily "  test- 
ings of  the  defendant  company's  gas  in  respect 
of  illuminating  power  and  purity.  There  is  no 
express  exclusion  of  or  reference  to  Sundays 
in  any  one  of  the  Acts,  but  it  appeared  that 
throughout  the  period  from  1868  to  1903,  when 
the  London  County  Council  first  claimed  the 
right  to  test  on  Sundays,  the  practice  had  been 
to  test  on  weekdays  only: — Held,  that  the 
prima  facie  meaning  of  "  daily  "  is  **  every  day 
of  the  week,"  and  that  no  artificial  meaning  for 
the  word  had  in  the  circumstances  of  this  case 
been  created  by  the  practice  which  had  hitherto 
obtained.  Yemns  v.  Noakes  (50  L.  J.  Q.B.  132j 
distinguished.  London  County  Cotmcil  v.  South 
Metropolitan  Oas  Co.,  73  L.  J.  Ch.  136;  [1904] 
lGh.76;89L.T.618;52W.R.161;68J.P.5; 
2  L.  G.  R.  161 ;  20  T.  L.  R.  83— C.A. 

Held  also,  that  an  action  lay  by  the  London 
County  Council  as  plaintifis  to  enforce  the 
right  of  the  gas  examiners  to  test  on  Sundays. 
16. 

Dividend— Maximum  Bate  Fixed  by  Statute 
—Payment  of  Diyidend  Free  of  Income  Tax.>- 
Where  a  gas  company  is  prohibited  by  its  special 
Acts  from  paying  a  dividend  in  excess  of  a  speci- 
fied rate,  it  cannot  pay  dividends  at  the  maxi- 
mum rate  free  of  income  tax.  In  calculating 
the  maximum  dividend  payable,  income  tax  on 
the  dividend  must  be  mcluded.  Ashton  Oas 
Co.  V.  Att.-Oen.,  75  L.  J.  Ch.  1 ;  [1906]  A.G. 
10;  93  L.  T.  676;  70  J.  P.  49;  13  Manson,  35 ; 
22  T.  L.  R.  82— H.L.  (E.) 

Sale  of  Xains,  Pipes,  *c.,  ef  Bta  Company  to 
District  Oonncil  at  a  Price  to  be  Assessed— 
Principle  of  Valuation.]  —  By  an  agreement 
made  between  a  gas  company  and  a  district 
council,  in  whose  district  the  company  were  in 
fact  supplying  gas,  although  the  district  was 
not  witmn  their  statutory  limits  of  supply,  it 
was  agreed  that  the  company  should  sell  and 
the  council  should  purchase  the  works,  pipes, 
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mains,  meters,  and  other  gas  apparatus,  and  all 
other  real  and  personal  property  (if  any),  and 
all  effects  of  the  company  laid  down  or  situate 
within  the  district,  freed  and  discharged  (as 
between  the  company  and  the  council)  from 
all  debts,  outgoings,  and  liabilities,  and  all 
easements,  rights,  powers,  and  privileges  (if 
any)  enjoyed  or  exercisable  by  the  company  at 
a  price  to  be  fixed  in  default  of  agreement  by 
arbitration ;  and  it  was  further  agreed  that 
"  in  the  case  of  arbitration  and  in  the  event  of 
the  council  not  continuing  to  take  a  supply  of 
gas  in  bulk  from  the  company,"  the  arbitrator, 
in  fixing  the  purchase-money,  should  take  into 
consideration  the  value  of  apparatus  provided 
by  the  company  outside  the  district  for  the 
purpose  of  supplying  gas  within  the  district 
which  by  reason  of  the  sale  would  be  rendered 
useless  to  the  company.  By  a  second  agree- 
ment of  even  date,  terminable  on  twelve 
months'  notice,  the  council  agreed  to  take  a 
supply  of  gas  in  bulk  from  the  company: — 
Held,  on  the  construction  of  the  first  agreement, 
that  the  purchase-money  was  to  be  assessed  on 
the  basis  that  the  sale  was  a  sale  of  a  portion 
of  a  gas  undertaking  as  a  going  concern,  and 
not  a  mere  sale  of  apparatus  in  situ ;  and  that, 
in  fixing  the  purchase-price,  the  value  of  the 
apparatus  provided  outside  the  district  for 
supplying  gas  within  the  district  was  to  be 
taken  into  consideration  by  the  arbitrator,  as 
the  words  "  in  the  event  of  the  coimcil  not 
continuing  to  take  a  supply  of  gas  in  bulk  from 
the  company  "  referred  to  a  contingent  loss  of 
the  council  as  customers  of  the  company, 
which  the  arbitrator  was  bound  to  consider. 
HucknalUunder-Huthwaite  Urban  Cowndl  and 
South  Normanton  Qas  Co.,  In  re,  3  L.  G.  R. 
704;  69  J.  P.  329— C.A. 

Construction   of    Tramway— Kotico—Connter- 
notioe — Limit  of  Time.] — See  Tbamways. 

Ezpensei   of   Se-instatoment.]— jSe^   Metbo- 

POUS. 

Mains— Benunral  of— Order  by  Arbitrator.]— 
See  Tbahways. 

Koisanoo— Works  Causing.]- /See  Nuisance. 


GIFT. 

Principles  of  Construction- Deed— Will.]- In 
construing  the  words  of  a  gift,  the  same 
principles  are  equally  applicable  whether  the 
document  in  question  is  a  deed  or  a  will. 
Friend^ s  Settlement,  In  re;  Cole  v.  Allcot,  75 
L.  J.  Ch.  14 ;  [1906]  1  Ch.  47 ;  93  L.  T.  739 ;  54 
W.  R.  295— Farwell,  J. 

Delivery— Passing  of  Property— Church  Organ 
— Parties.] — A  mission  church  in  a  parish  was 
vested  in  trustees  upon  trust  that  it  should  be 
used  under  the  direction  of  the  vicar  of  the 
parish  for  public  worship.  A  parishioner  bought 
an  organ  and  lent  it  to  the  church,  and  it  was 
erected  there,  the  property  in  the  organ  re- 
maining in  him.  The  then  vicar  of  the  parish 
gave  to  the  parishioner  a  letter  evidencing 
the  fact  that  the  organ  was  only  lent.  The 
plaintiff  was  the  organist  at  the  church,  and 
the  owner  of  the  organ  told  him  at  his  rooms 
that  he  wished  to  give  him  the  organ,  and 
thereupon  handed  to  him  the  vicar's  letter  and 


the  receipts  for  the  purchase-money  of  the 
organ  as  indicia  of  title,  and  subsequently, 
when  in  the  church,  he  plnoed  his  hand  upon 
the  organ  and  said  to  a  third  person  in  the 
plaintiff's  presence  either  that  he  had  given  or 
that  he  gave  the  organ  to  the  plaintiff.  The 
organ  remained  in  the  church.  The  plaintiff 
subsequently  claimed  the  organ,  and  the  vicar 
disputed  his  title  to  it.  The  plaintiff  brought 
an  action  against  the  vicar  and  churchwardens 
for  a  declaration  of  his  title  to  the  organ: — 
Held,  that  the  delivery  of  the  indicia  of  title 
to  the  plaintiff  constituted  a  complete  and 
valid  gift  of  the  organ  to  him ;  that  even  if  it 
was  not  then  a  complete  gift,  it  was  completed 
subsequently  at  the  church;  and  that  the 
action  was  properly  brought  against  the  vicar 
for  a  declaration  of  title.  Bawlinean  v.  Mart, 
93  L.  T.  655 ;  21  T.  L.  R.  774— Bray,  J. 

Banker's  Deposit  Beooipt— Death  of  Donor— 
Denee  Executor  of  Donor— Equitable  Assignment.] 
—The  indorsement  and  delivery  of  a  banker's 
deposit  receipt  (not  transferable)  is  a  complete 
gift  where  the  donor  appoints  the  donee  his 
executor,  although  no  notice  is  given  to  the 
bank  by  the  donor.  OHffin,  In  re;  QHffin  v. 
QHffin,  68  L.  J.  Ch.  220 ;  [1899]  1  Ch.  408  ;  79 
L.  T.  442— Byrne,  J. 

Undue  Influence— Guardian  and  Ward — ^Irz«- 
vooaUe  Oift  —  Independent  Advice  —  Separate 
Solicitor  —  Solicitor's  Duties.]— If  a  solicitor, 
purporting  to  act  as  the  independent  adviser  of 
a  youthful  donor  about  to  make  an  irrevocable 
voluntary  settlement  on  a  donee  standing  in  a 
fiduciary  relationship  to  the  donor,  acts  also  in 
the  same  transaction  as  solicitor  to  the  donee, 
then  he  is  not  such  an  independent  adviser  as 
the  law  in  the  circumstances  requires  for  the 
protection  of  the  donor.  He  must  be  indepen- 
dent of  the  donee  in  fact  as  well  as  in  name. 
PoweU  V.  Powell,  69  L.  J.  Ch.  164 ;  [1900]  1  Ch 
243 ;  82  L.  T.  84-FarweU,  J. 

A  solicitor  who  acts  for  such  a  donor  does 
not  discharge  his  duty  by  merely  satisfying 
himself  that  the  donor  understands  and  wishes 
to  carry  out  the  particular  transaction— he 
must  also  satisfy  himself  that  the  gift  is  one 
that  it  is  right  and  proper  in  all  the  circum- 
stances for  the  donor  to  make ;  and  if  he  is  not 
so  satisfied,  his  duty  is  not  only  to  advise  his 
client  not  to  complete  the  transaction,  but  also 
to  refuse  to  act  further  for  him  if  the  client 
persists.  Ih,  And  see  Undue  Influekcb  and 
Fbaud. 

Bight  to  Beoover—Xisrepresentation— Inno- 
cent Intention— Oonmion  IQstake.]— A  voluntary 
subscription  to  a  charitable  institution  given  in 
response  to  an  appeal  which  innocently  mis- 
represents the  construction  of  the  will  of  a 
testator  can  be  recovered  by  a  subscriber  who 
has  given  his  subscription  on  the  fiiith  of  the 
misrepresentation,  when  it  is  subsequently  dis- 
covered to  be  untrue.  Statement  of  Jambs,  li.  J., 
to  the  contrary  effect  in  WUson  v.  Thornbwy 
rii.  R.  10  Ch.  239)  not  followed.  Qluhb,  In  re; 
Bamfleld  v.  Rogers,  69  L.  J.  Ch.  278;  [1900]  1 
Ch.  364 ;  82  L.  T.  412— C.A. 

Purchase  of  Shares  —  Passing  Wife's  Vaa« 
as  Name  of  Purchaser— Death  of  Donor  beftn 
Transfers  Executed.]- A  testator  a  few  days 
before  his  death  bought  through  a  broker  on 
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tho  Stock  Exohange  certain  stocks  and  shares. 
On  the  day  before  his  death,  this  being  also 
'*  name  day  '*  on  the  Stock  Exchange,  in  accord- 
ance with  the  testator's  instructions,  his  wife's 
name  was  passed  as  the  transferee  of  the  stocks 
and  shares.  The  testator  died  before  the  trans- 
fers were  executed  i—Held^  that  the  gift  of  the 
stocks  and  shares  was  complete.  StnUh,  In  re ; 
Bull  V.  SmUh,  84  L.  T.  886— Byrne,  J. 

Charitable  Wt,]—See  Chabttt. 

Xortii  Oansa.]— /See  Will. 

Wm— CKtt  hj.y-See  Will. 


GLEBE. 

See  EooLEsiASTiCAL  Law. 


GOODS. 


Assignment  of,  by  Way 
Bill  of  Sale. 


of   Seonrity.}— iSee 


Bzaention  im,']—8ee  Execution. 
Sale  of.]— 5ee  Sale  op  Goods. 


GOODWILL. 

Sale  of  Business— Soliciting  Costomers.]— The 
rule  which  prohibits  the  vendor  of  a  business 
from  solicitmg  his  former  customers  applies  in 
the  case  of  customers  who,  although  remaining 
customers  of  the  business  sold,  have  also  of 
their  own  accord  become  customers  of  a  new 
competing  business  established  by  the  vendor, 
or  in  which  he  is  interested.  Curl  Brothers  v. 
Webster,  73  L.  J.  Ch.  640;  [1904]  1  Ch.  685 ;  90 
L.  T.  479 ;  62  W.  R.  413— Farwell,  J. 

Kame  of  Tirm— Sale  of  Business  and  Goodwill 
—Bight  of  Indiyidnal  Partner  to  Trade  in  her 
own  Hame.] — The  defendant,  whose  married 
name  was  Scal6,  carried  on  business  as  "  Mis, 
Pomeroy,"  a  name  which  she  had  adopted  and 
by  which  she  was  known.  She  sold  her  busi- 
ness, including  the  goodwill,  to  a  company  called 
"  Mrs.  Pomeroy  (Limited),"  and,  that  company 
having  gone  into  liquidation,  the  liquidator  sold 
the  business  to  the  plaintiffs,  who  were  another 
company  with  the  same  name.  The  defendant 
carried  on  business  under  the  name  of  Mrs. 
Jeannette  Pomeroy,  but  in  her  advertisements 
she  stated  that  she  was  no  longer  connected 
with  Mrs.  Pomeroy  (Limited).  The  plaintifiFs 
applied  for  an  interlocutory  mjunction  to  re- 
strain her  from  carrying  on  the  business  under 
the  name  of  Mrs.  Pomeroy  i^Held,  that,  as  the 
defendant  had  assumed  the  name  of  Pomeroy, 
and  was  identified  with  that  name,  and  as  she 
expressly  stated  in  her  advertisements  that  she 
was  not  connected  with  the  plaintiffs'  business, 
the  plaintiffs  were  not  entitl^  to  an  injunction. 
Pomeroy,  Lim,  v.  ScaU,  22  T.  L.  R.  795—^ 
Buckley,  J.    And  see  Tbade  Name. 

Onarantee.]— 5ee  Pbincipal  and  Subety  and 

COHTBACT,  col.  609. 


HABEAS  CORPUS. 

Jnrisdiotion— Writ  Bireeted  to  Person  ont  of 


Jnrisdietion.]— The  High  Court  of  Justice  has 
no  jurisdiction  to  issue  a  writ  of  habeas  corpus 
directed  to  a  person  who  is  out  of  the  jurisdic- 
tion of  the  Cfourt.  Bex  v.  Pinckney,  73  L.  J. 
K.B.  476;  [1904]  2  K.B.  84 ;  90  L.  T.  468 ; 
62  W.  R.  838;  68  J.  P.  861;  20  T.  L.  R.  363— 
G.A.    See  Extbaditioi?. 


habitual  inebbiates. 

Stetnte.]— 61  ft  63  Vict  o.  GO  it  the  Inebriates 
Act,  1898. 

HACKNEY  CABBIAGE. 

Statute.]— 7  Edw.  7  c.  65  is  the  London  Cab 
and  Stage  Carriage  Act,  1907. 

Lioence— Light  Bailway.]— A  carriage  similar 
to  a  tramcar,  and  used  to  carry  passengers  at 
separate  fares  over  a  light  railway  by  virtue  of 
provisional  orders  made  under  the  Light  Rail- 
ways Act,  1896,  is  not  a  hackney  carriage  within 
the  meaning  of  the  Towns  Police  Clauses  Act, 
1847,  and  the  proprietor  so  using  such  a  carriage 
does  not  commit  tho  ofEence,  imdor  section  46 
of  the  Act  of  1847,  of  permitting  the  carriage 
to  be  used  as  a  hackney  carriage  plying  for  hire 
without  having  obtained  the  licence  required 
by  section  37  of  that  Act.  Yorkshire  Electric 
Tramways  v.  Ellis,  74  L.  J.  K.B.  172;  [1906] 
1  K.B.  396;  92  L.  T.  202;  63  W.  R.  303;  69 
J.  P.  67;  8  L.  G.  R.  139;  20  Cox  C.C.  796; 
21  T.  L.  R.  163— D. 

Standing  for  Hire  without  a  Licence  — 
"  Street."] — ^A  railway  company  provided  a  cab- 
stand upon  a  piece  of  ground  which  was  their 
private  property  subject  to  a  public  right  of 
footway  along  it,  and  which  was  metalled  and 
paved  like  an  ordinary  street  and  formed  the 
side  approach  to  one  of  their  stations: — Held, 
first,  that  the  piece  of  ground  was  not  a 
"  street  '*  within  section  3  of  the  Towns  Police 
Clauses  Act,  1847 ;  secondly,  that  the  driver  of 
a  carriage  for  which  la  licence  under  the  Act 
had  not  been  obtained,  by  standing  for  hire 
upon  the  cab-stand,  which  was  within  the  pre- 
scribed distance  in  a  borough,  committed  no 
ofEence  under  the  latter  part  of  section  46  of 
the  Act.  Jones  v.  Short,  69  L.  J.  Q.B.  473 ;  82 
L.  T.  197;  48  W.  R.  261;  64  J.  P.  247;  19  Cox 
CO.  472— D. 

Plying  for  Hire.]  —  A  cab  proprietor,  tho 
owner  of  licensed  and  unlicensed  carriages, 
solicited  customers  on  the  cab  rank  for  his 
licensed  carriages.  A  party  of  nine  persons 
came  on  to  the  stand  and  wished  a  carriage  to 
take  them  all.  There  was  no  licensed  carriage 
there  sufficient  for  this,  but  the  cab  proprietor 
in  question  stated  to  the  party  that  he  had  at 
his  stables  a  waggonette  suitable  for  their  pur- 
pose. The  party  accordingly  went  there  and 
engaged  the  waggonette  (which  was  unlicensed) 
for  a  drive : — Held,  that  the  cab  proprietor  had 
not  plied  for  hire  with  the  waggonette  within 
the  meaning  of  section  46  of  the  Towns  Police 
Clauses  Act,  1847.  Cavill  v.  Amos,  64  J.P. 
309— D. 

By-law— Gonoealment  of  Hnmber—<*  Standing 
or  plying  for  hire" — Carriage  Sent  ont  on 
Speeial  Order.]- The  term  "  hackney  carriage  " 
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in  section  38  of  tho  Towns  Police  Clauses  Act, 
1847,  includes  every  wheeled  carriage  which  is 
in  fact  used  from  time  to  time  for  the  purpose 
of  *•  standing  or  plying  for  hire  "  in  the  street. 
The  time  during  which  such  a  carriage  is  to  be 
deemed  a  hackney  carriage  is  not  limited  to  the 
periods  during  which  it  is  actually  standing  or 
plying  for  hire.  Hawkins  v.  Edwards,  70  L.  J. 
K.B.  697;  [1901]  2  K.B.  169;  84  L.  T.  532; 
49  W.  B.  487;  66  J.  P.  423;  19  Cox  C.C. 
692— D. 

Hegligenoo  of  Driyar— Liability  of  Proprietor 
— Partnerihip  Firm— Unregistered  Partner.]— 
In  an  action  for  personal  injuries  caused  by  the 
negligence  of  the  driver  of  a  cab  belonging  to 
a  partnership  firm,  it  appeared  that  the  licence 
for  the  cab  under  section  6  of  the  Metropolitan 
Public  Carriage  Act,  1869,  was  granted  to  one 
partner  in  his  own  name,  and  he  appeared  on 
the  register  of  licences  as  the  proprietor. 
At  the  trial  of  the  action  the  jury  found  that 
the  registration  was  made  on  behalf  of  the 
firm  I—Held,  that  judgment  was  rightly  entered 
against  an  unregistered  partner,  the  liability  of 
cab  proprietors  by  virtue  of  the  London 
Hackney  Carriages  Act,  1843,  not  being  limited 
to  registered  proprietors.  Gates  v.  Billy  71  L.  J. 
K.B.  702;  [1902]  2  K.  B.  38;  87  L.  T.  288;  60 
W.  R.  546— C.A. 

Cab- Diftresi  for  Bent.]  — See  Lavell  v. 
Bitchings,  post,  Landlord  and  Tenant,  col. 
1193. 


HARBOURS. 

See  Shipping. 


approval  for  the  purpose  of  selling  them,  and 
he  did  so.  None  of  the  persons  in  the  houses 
called  at  had  bought  or  agreed  to  buy  machines, 
but  they  had  previously  been  visited  by  a 
canvasser,  to  whom  they  had  expressed  a  desire 
to  see  a  machine  to  decide  whether  they  would 
purchase  it.  The  machines  were  shewn  at  these 
houses  on  approval,  and  if  approved  of  they 
would  be  sold  there: — Held,  tlutt  the  respon- 
dent was  going  "from  place  to  place  carrying 
to  sell "  within  the  meaning  of  section  2  of  the 
Hawkers  Act,  1888,  and  was  therefore  a 
"hawker**  and  required  a  hawker's  licence; 
and  that  he  was  none  the  less  a  hawker  be- 
cause he  had  offered  the  machines  only  to  per- 
sons who  had  previously  been  visited  by  a 
canvasser.  Holland  v.  Hall,  86  L.  T.  366 ;  60 
W.  R.  626 ;  66  J.  P.  424;  20  Cox  C.C.  167— D. 
And  see  Mabket. 


HEALTH  (PUBLIC). 

See  Local  Government  ;  Metbopolis. 


hawker. 

Hawking  without  Lioenee  —  Oorporation  — 
"  Person.'*]— A  co-operative  society  registered 
under  the  Industrial  and  Provident  Societies 
Act,  1898,  is  a  "  person  *'  within  the  meaning  of 
section  2  of  the  Hawkers  Act,  1888,  and  may 
bo  convicted  under  section  6  of  that  Act  if  it 
trades  as  a  hawker  without  a  licence.  Co-ope- 
rative Drapery  and  Furnishing  Co.  v.  Bligh, 
4  F.  (Just.  Cas.)  97— Ct.  of  Justy. 

Person  Trayelling  with  Horse  and  Cart — 
SeUing  Oil  to  Onstomers — Absenee  of  Preyious 
Orders.] — ^A  person  who  travels  with  a  horse 
and  cart  carrying  a  cask  of  oil,  and  calls  at  the 
houses  of  customers  in  compliance  with  their 
request,  and  delivers  oil  there  without  having 
received  previous  orders  for  any  specified 
quantities,  is  a  '*  hawker  "  within  the  definition 
of  that  term  in  section  2  of  the  Hawkers  Act, 
1888,  and  is  required  to  take  out  a  licence 
under  section  3.  O'Dea  v.  Crowhurst,  68  L.  J. 
Q.B.  665 ;  80  L.  T.  491 ;  63  J.  P.  424— D. 

Carrying  to  Soil— Carrying  Goods  to  Shew  on 
Approval  with  a  view  to  Sell — Prerions  Bequest 
to  a  Canvasser  to  send  Goods  on  Approval- 
Hoeessity  of  Lieence.]— The  respondent  was  sent 
out  by  his  employers,  who  were  manufacturers 
of  sewing-machines,  with  a  horse  and  van  in 
which  were  some  sewin|^.machine8,  with  in- 
structions to  call  at  certain  specified  houses  in 
different    places    and    shew  the  machines  on  i 


HEIRLOOMS. 

See  Settled  Land. 


HERIOTS. 

See  Copyholds. 


highway. 

See  Way. 

HOMICIDE. 

See  Criminal  Law. 


HORSE. 

See  Animal. 


HOSPITAL. 


statute.]— 1    Edw. 
Hospitals  Act,  1901. 


7  0.  8  is    the    Isolation 


HOTCHPOT. 

See  ExKCOTOR,  ool.  842,  and  Wii,i,. 

HOTEL. 

See  Innkeeper. 


HOUSE  OF  LORDS. 

Appeal  to.]— 5ee  Appeal. 
Peerage.]— 5m  Pbbbage. 
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HOUSING  OF  THE  WORK- 
ING CLASSES. 

Btotato.]— 3  Edw.  1  c.  99  it  the  Bousing  of 
the  Working  Clastei  Act,  1903. 

OompeiuatiaB  for  lUdng  Lmi.ySee  Lands 
CiAusES  Act. 


HUSBAND  AND  WIFE. 

1.  statutes,  91S. 

2.  Marriage^  918. 

(a)  ValidUyy  918. 

(6)  Conditions  in  Restraint  of,  920.    See 
Condition. 

(c)  Promise  to  Marry,  920. 

(d)  Other  Matters,  921. 

3.  Legitimacy,  921. 

4.  Judicial  Separation  and  Dicorce,  922. 

(a)  Jurisdiction,  922. 

(6)  General  Principles,  928. 

(c)  Grounds  for,  924. 

(i.)  Adultery,  924. 

(ii.)  Cn(««y,  926. 
(iii.)  Desertion,  927. 

(iv.)  Other  Grounds,  9S1, 
{d)  Discretion  of  Court,  981. 

(i.)  Generally,  9S1. 

(ii.)  Tf/i^fl    Conduct   conducing    to 
Adultery,  985. 

(c)  Intervention  of  King's  Proctor,  986. 

(/)•  Evidence,  937. 

(sr)  Co-r«3p(m<Zeni :  Damages,  989. 

(^)  ^jfcc*    o/     Judicial    Separation    or 
Divorce,  941. 

(i)  Alimony  and  Maintenance,  944. 

y)  Custody  of  Children,  944. 

(fc)  Variation  of  Settlements,  945. 

(/)  Summary      Jurisdiction       (Married 

Women)  Act,  1895,  lender,  953. 

(m)  Costo  962. 

(n)  Practice,  966. 

6.  Nullity  Suits,  971. 

6.  Restitution  of  Conjugal  Rights,  975. 

7.  Separation  Deeds  977. 

8.  Enticing  Wife  aujay,  981. 

9.  Fi/c'a  Property  and  Liabilities,  981. 

(a)  GetwraZiy,  981. 

(6)  Restraint  on  Anticipation  988. 

(c)  Con<rac^5,  991. 

id)  Life  Policy,  994. 

(e)  Liability  for  Costs,  995. 
10.  Husband's  LidbiliHes,  996. 
if.  C«^»er  Matters,  997. 


1.  Statutes. 

Ooloiiial  Marriages.]— 6  Edw.  7  c.  30  i«  the 
Colonial  Marriages  (Deceased  Wife's  Sister)  Act, 
1906. 

Deoeaied  Wife's  Bister.]— 7  Edw.  7  c.  47  is  the 
Deceased  Wife's  Sister  Marriage  Act,  1907. 

Marriage.]— 61  &  62  Vict.  o.  68  is  the  Mar- 
riage Act,  1898. 

Legalisation.]— 1  Edw.  1  c.  2S  is  the 

Marriages  Legalisation  Act,  1901. 

-^ —  62  A  63  Vict.  c.  27,  is  the  Marriages 
Validity  Act,  1899. 

8  Edw.  7  c.  26  M  tJie  Marriages  Legalisa- 
tion Act,  1908. 

Married  Women's  Property.]— 7  Edw.  7  c.  18 
is  the  Married  Women's  Property  Act,  1907. 

Matrimonial  Causes.]— 7  Edw.  7  c.  12  is  tJie 
Matrimonial  Causes  Act,  1907. 

Provisional  Order.]— 5  Edw.  7  c.2Sisihe  Pro- 
visional Order  (Marriages)  Act,  1905. 


2.  Mabbiaoe. 

(a)  Validity. 

Confliet  of  Laws— Marriage  between  British 
Subject  and  Foreigner— Mariiage  before  Britiih 
Consul  — Invalid  by  Law  of  Foreign  Spouse's 
Domicil— Validity  in  England.]  — A  marriage 
which  has  been  Bolemnised  between  a  British 
subject  and  a  foreigner  at  a  British  consulate 
abroad  in  conformity  with  the  provisions  of  the 
Consular  Marriage  Act,  1849,  has  a  statutory 
validity  in  this  country,  and  will  be  recognised 
as  valid  by  the  English  CJourt,  notwithstanding 
that  the  act  of  marriage  has  been  declared  null 
and  void  by  a  competent  Court  of  the  country 
of  the  forei^  spouse's  domicil  on  the  ground 
that,  according  to  the  law  of  such  domicil,  the 
British  consul  was  not  qualified  to  receive  such 
act.  Simonin  v.  Mallac  (29  L.  J.  P.  &  M.  97  ; 
2  Sw.  &  Tr.  67)  applied.  Hay  v.  Northcote,  69 
L.  J.  Ch.  586 ;  [1900]  2  Ch.  262  ;  82  L.  T.  666  ; 
48  W.  R.  615— Farwell,  J. 

Colonial  Marriage  — Validity  — Expert  Evi- 
denoe.l — The  validity  of  a  marriage  celebrated 
abroad  in  a  case  where  the  usual  expert  evi- 
dence cannot  be  obtained  may  be  proved  by 
the  evidence  of  a  member  of  the  English  Bar 
who  shews  that  he  is  well  acquainted  with  the 
law  of  the  country  where  the  marriage  was 
celebrated  for  reasons  connected  with  his  pro- 
fession or  business.  Wilson  v.  Wilson,  72  L.  J.  P. 
53 ;  [1903]  P.  157 ;  89  L.  T.  77— Jeune,  P. 

Expert  Evidence  as  to  Validity— Bestitn- 

tion  of  Conjugal  Bights.]  —  Where  the  parties 
to  a  suit  for  restitution  of  conjugal  rights  were 
married  in  Hong  Kong,  and  it  became  necessary 
to  call  expert  evidence  to  prove  the  validity  of 
the  marriage  according  to  tne'law  of  the  colony, 
— The  Court,  being  satisfied  that  the  only 
acknowledged  expert  in  the  law  of  Hong  Kong 
refused  to  give  evidence  except  at  a  fee  higher 
than  the  petitioner  could  afford  to  pay,  accepted 
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an  affidavit  of  a  former  Qovemor  as  to  the 
marriage  law  of  the  colony.  Cooper  King  v. 
Cooper  King,  69  L.  J.  P.  83 ;  [1900]  P.  65— 
Gorell  Barnes,  J. 

Foreiffn  Karrias^— Proof  of— Oniu.]— Foreign 
law  is  always  a  question  of  fact  for  the  tribunal 
in  England  which  has  to  determine  what  the 
law  is.  Where  a  magistrate  in  an  application  by 
a  wife  for  a  separation  order  found  as  a  fact 
that  there  had  been  a  marriage  ceremony 
between  the  parties  in  Bussia  and  that  the 
absence  of  proof  of  its  registration  did  not 
invalidate  the  marriage,  the  Court  refused  to 
differ  from  the  magistrate's  finding  and  dis- 
missed the  appeal.  CarUn  v.  Carlvn,  70  J.  P. 
143-D. 

Proof— Expert  Eridenco.]— Expert  evi- 
dence is  required  to  prove  the  validity  of  a 
foreign  marriage,  even  though  in  a  suit  pre- 
viously determined  in  the  Probate  and  Divorce 
Division,  between  the  same  petitioner  and  re- 
spondent, to  annul  that  marriage,  it  has  been 
proved  and  admitted  that  the  marriage  was 
valid  upon  the  assumption  that  a  decree  of 
divorce,  upon  which  the  capacity  of  the  parties 
to  contract  the  marriage  depended,  was  a 
valid  decree.  Bater  v.  Bater,  [1907]  P.  333— 
BuckniU,  J. 

Jewish  Karrias^  Abroad — Uncle  and  Hiece 
—  British  Snljeots  Domiciled  in  ^igland — 
Validity  of  Marria^.] -^  ^^  Marriage  Act, 
1835,  which  deals  with  capacity,  applies  to  all 
persons.  The  exception  in  favour  of  Quakers 
and  Jews  in  the  Marriage  Acts,  1836  and  1840, 
and  subsequent  Acts,  relates  only  to  the  forma- 
lities of  marriage.  Where,  therefore,  a  Jew 
and  his  niece,  both  British  subjects  domiciled 
in  England,  went  through,  in  1876,  at  Wies- 
baden,  the  form  of  civil  marriage  and  after- 
wards of  marriage  according  to  the  custom  of 
the  Jews,  and  subsequently,  the  niece  having  in 
the  meantime  been  admitted  a  Jewess  in  Paris, 
they  there  went  through  the  form  of  marriage 
according  to  the  Jewish  custom,  such  marriage 
being  valid  according  to  the  law  in  force  at 
Wiesbaden  and  the  Jewish  law,  it  was  held  that 
the  marriage  was  not  valid  according  to  the 
law  of  En^and.  Lindo  v.  Belisario  (1  Hag. 
Cons.  216)  and  Beg.  v.  MiUis  (10  CI.  &  F.  634) 
discussed  and  distinguished.  De  Wilton,  In 
re ;  De  Wilton  v.  MonUfiore,  69  L.  J.  Ch.  717 ; 
[1900]  2  Ch.  481;  83  L.  T.  70;  48  W.  B.  646— 
Stirling,  J. 

Karriage  before  Bagistrar— Miidesoriptions  in 
Hotioe— False  Plaee  of  Besidenoe— Falsa  Sur- 
name—VaUdit7.]—A  widow  was  liable  to  forfeit 
certain  property  in  the  event  of  her  re-marriage. 
She  went  through  a  form  of  second  marriage  at 
a  registry  office,  her  surname,  condition,  and 
the  places  of  residence  of  both  husband  and 
wife  being  wrongly  stated  in  the  formal  notice 
that  was  handed  in  to  the  Begistrar :— H«2(i, 
that,  notwithstanding  these  irregularities,  the 
marriage  was  valid,  and  that  the  estate  of  the 
widow  in  the  property  had  been  forfeited.  But- 
ter,  In  re ;  Donaldson  v.  Butter,  11  L.  J.  Ch. 
34 ;  [1907]  2  Ch.  692— Swinfen  Eady,  J. 

Ireland— Proof  of  Xarriage  in  Oertifleate.] — 
A  certificate  purporting  to  be  a  copy  of  an 
entry  in  a  church  register  in  Ireland,  and  pur- 


porting to  bo  signed  and  certified  as  correct  by 
the  clerg3rman  of  the  pariah,  is  sufficient  to 
prove  the  marriage  in  Ireland  according  to  the 
law  of  that  country.  Whitton  v.  WhiUon,  69 
L.  J.  P.  126;  [1900]  P.  178;  64  J.  P.  829— 
Jeune,  P. 

Presumption  of  Xaniago  tnm  Oohabitatioii — 
Sebattinff  Xyidenoe—Piosunstion.]— Where  a 
man  and  woman  are  proved  to  have  lived 
together  as  man  and  wife  for  a  considerable 
time,  the  law  will  presume,  unless  the  contrary 
is  clearly  proved,  tiiat  they  were  living  together 
in  consequence  of  a  valid  marriage.  Shephard, 
In  re;  George  v.  Thyer,  73  L.  J.  Ch.  401; 
[1904]  1  Ch.  466 ;  90  L.  T.  249— Kekewich,  J. 

Where  it  is  proved  that  there  was  an*  inten- 
tion to  marry,  and  that  some  form  was  gone 
through  to  perfect  that  intention,  those  who 
claim  by  virtue  of  the  marriage  are  not  bound 
to  prove  that  ail  necessary  ceremonies  were 
performed  according  to  law.    lb, 

Bepnte— Xarriage  by— Divided  Bepnte— niieit 
Commenoexnent  —  lyidenoo — Presumption.]  —  A 
and  B  lived  together  with  two  children  from  about 
1878  to  1893.  They  were  generally  reputed  to 
be  husband  and  wife  and  the  children  their 
lawful  children,  although  there  was  some  evi- 
dence cUviding  the  repute.  The  eldest  child,  a 
daughter,  was  bom  in  1878  in  her  maternal 
grandmother's  house,  and  registered  by  B  in 
her  maiden  name.  The  second  child,  a  son, 
was  bom  in  1879,  while  A  and  B  were  living 
together,  and  was  registered  in  A's  name.  No 
record  of  any  marriage  could  be  found : — Held, 
that  A  and  B  had  been  husband  and  wife,  but 
that  the  son  was  their  only  legitimate  child. 
Haynes,  In  re ;  Haynes  v.  Carter,  94  L.  T.  431 
— Kekewich,  J. 


(b)  Conditiona  in  Bestraint  of. 
See  Condition,  col.  487. 

(c)  Promise  to  Marry, 

Promise  to  llarry  on  Death  of  Wife— Legality 
— Public  PoUey.] — The  plaintiff  in  her  statement 
of  claim  alleged  that  the  defendant  promised 
to  marry  her  upon  the  death  of  his  wife,  who 
was  then  living;  that  the  defendant's  wife 
died  subsequently;  and  that  the  defendant 
refused  to  marry  her.  The  defendant  pleaded 
{inter  alia)  that  the  alleged  promise  was  con- 
trary to  public  policy,  and  was  illegal  and  void : 
— Held,  upon  the  point  of  law  raised  upon  the 
pleadings,  that  a  promise  by  a  married  man  to 
marry  another  woman  on  the  death  of  his  wife, 
the  woman  knowing  that  he  was  a  married 
man,  was  not  necessarily  void  as  being  con- 
trary to  public  policy,  and  that  therefore  the 
action  must  go  to  trial.  Wilson  v.  CarnUy 
(No.  1),  23  T,  L.  B.  678— Channell,  J. 

A  promise  by  a  married  man  to  a  woman  to 
marry  her  on  the  death  of  his  wife,  the  woman 
knowing  at  the  time  that  he  is  married,  is  not 
void  asbeing  contrary  to  public  policy.  WHsom 
V.  Carnley  (No,  2),  23  T.  L.  R.  757— Lord 
Coleridge,  Commissioner.  Overruled,  77  L.  J. 
K.B.  Wilson  V.  Carnley,  [1908]  1  K.  B.  729 
— C.A. 
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Breaeh  of— Conoboration.]— In  an  action  for 
breaoh  of  promise  of  marriage,  in  addition  to 
the  evidence  given  by  the  plaintiff,  a  letter  was 
pnt  in  evidence  written  by  the  defendant  to 
the  plaintiff,  in  which  he  said:  **If  I  were 
well  would  you  marry  me  little  girl  ?  Do  tell 
me  all  now":— Held,  that  the  letter  was  a 
conditional  offer  that  was  accepted  by  the 
plaintiff,  and  that  therefore  there  was  evidence 
under  the  hand  of  the  defendant  of  the  offer. 
Hansen  v.  Diaww,  96  L.  T.  82;  23  T.  L.  R.  SB- 
Bray,  J. 

Bupenrening  Imanity — ^Breaoh.] — A  fortnight 
before  the  date  fixed  for  his  marriage,  a  man, 
feeling  that  his  mind  was  giving  way,  wrote  to 
the  father  of  the  lady  to  whom  he  was  engaged, 
stating  that  the  marriage  could  not  take  place 
at  the  date  fixed.  Ten  days  later  he  entered  an 
asylum  as  a  voluntary  patient,  and  was  shortly 
afterwards  certified  and  detained  as  a  lunatic. 
He  never  recovered,  and  died  in  the  asylum 
two  years  afterwards.  After  his  death  the  lady 
raised  an  action  of  damages  against  his  testa- 
mentary trustees  :—j96^,  first,  that,  as  the 
man  had  done  nothing  except  postpone  the 
marriage,  and  had  never  been  able  subsequently 
to  fulfil  his  engagement,  the  pursuer  was  not 
entitled  to  damages  for  breacn  of  promise  to 
marry ;  and  secondly,  that  the  pursuer  was  not 
entitled  to  recompense  for  the  loss  of  salary 
which  she  was  unable  to  earn  on  account  of 
ill-health  caused  by  the  marriage  not  taking 
place.  Semble  {per  the  Lobd  Justicb  Glebe), 
that,  even  if  there  had  been  a  breach  of  pro- 
mise to  marry,  the  breach  was,  in  the  circum- 
stances, justifiable.  HcUl  v.  Wright  (29  L.  J. 
Q.B.  43;  E.  B.  A  E.  746)  commented  on. 
Liddell  v.  EasUm^s  Trustees,  [1907]  S.O.  164— 
Ct.  of  Sess. 


(d)  Oth^r  Matters. 

Contract — Agreement  to  Leare  Share  on  Death.] 
—See  Fichus,  In  re,  69  L.  J.  Ch.  161;  ante, 

CONTBACT. 

Eyidence— Administration  Salt.]— See  Wigley 
V.  Solicitor  to  the  Treasury,  71  L.  J.  P.  116; 
post.  Will. 

Foreign  Mairiage  —  Validity .]  — Se«  Intbb- 
NATiONAL  Law. 

Xaniage  Brokage.]- Se«  Contbact. 

Xaniage  Settlement.]— iSee  Settlement. 

Proof  of.] — See  Evidence. 

Beroeation  of  Will  by.]— 5ee  Will. 

3.  Leqitimact. 

Presumption  of.]— The  presumption  of  legiti- 
macy in  the  case  of  a  child  bom  during  wedlock 
is  not  one  juris  et  de  jure.  The  question  is  one 
of  fact;  but  the  presumption  is  of  enormous 
strength,  and  will  not  be  rebutted,  in  an  ordinary 
case  where  husband  and  wife  live  together,  by 
mere  evidence,  or  even  proof,  that  a  person  or 
persons  other  than  the  husband  had  improper 
relations  with  the  wife.  In  such  a  case  the 
law,  on  grounds  of  (public  policy  and  decency, 
will  not  allow  an  inquiry  as  to  who  is  the  father. 
Yool  V.  Ewvng,  [1904]  1  Ir.  R.  434— MJl. 


Action  to  Obtain  Soelaration  of  niegitimaoy 
— Ho  Olaim  to  Property  InydYod.]— Where  no 
claim  to  property  or  any  ri^t  legally  enforce- 
able  is  involved,  the  Court  will  not  entertain  an 
action  brought  to  obtain  a  declaration  that 
another  person  is  illegitimate.    lb. 

Child  Bom  in  Wodloek— Kepndiation  by  Father 
of  Paternity— Statements  by  Hniband  and  Wife 
— Admissi1)ility  of  Eyidence.]— The  presumption 
in  favour  of  the  legitimacy  of  a  child  bora  in 
wedlock,  within  the  usual  period  of  gestation, 
is  a  presumption  which  may  be  rebutted  by 
appropriate  evidence.  Anon,  v.  Anon,  (22  Beav. 
481 ;  28  Beav.  273)  overruled.  Potdett  Peerage 
Claim,  72  L.  J.  K.B.  924;  [1903]  A.O.  396— 
H.L.  (E.) 

In  a  suit  to  perpetuate  testimony.  Earl 
Poulett,  who  died  in  1899,  deposed  that  he  had 
never  had  intercourse  with  his  wife  (who  less 
than  six  months  after  the  marriage  gave  birth 
to  a  full-grown  child)  before  marriage;  that 
soon  after  the  marriage  his  wife  confessed  that 
she  was  pregnant  by  another  man,  and  that 
thereupon  he  separated  from  his  wife  and  never 
acknowledged  the  child:— HeW,  that  this  evi- 
dence was  admissible  against  the  child's  legi- 
timacy,   lb. 

Effect  of  Wife's  Adultery.]— The  adultery  of 
the  wife,  although  throwing  the  greatest  doubt 
upon  the  paternity  of  the  child,  is  not  conclu- 
sive. It  must  be  shewn  that  the  husbBind  could 
not  have  had  access  which  might  result  in  his 
paternity ;  otherwise  the  presumption  of  sexual 
intercourse  between  husband  and  wife,  and 
consec[uently  of  legitimacy  of  the  child,  must 
prevail.  Gordon  v.  Gordon  and  Granville  Gor- 
don, 72  L.  J.  P.  33 ;  [1903]  P.  141— Jeune,  P. 

Trial  of  liine.] — See  Evans  v.  Evans  (No.  1), 
73  L.  J.  P.  87;  [1904]  P.  274  —  Gorell 
Barnes,  J. 


4.  Judicial  Sefabation  and  Divorce. 

(a)  Jurisdiction, 

Domieil— Beiidenee— Loeni  delieti.]  — If  the 
parties  are  resident  within  the  jurisdiction  at 
the  time  of  the  beginning  of  the  suit,  the  Court 
has  jurisdiction  to  grant  a  wife  a  judicial 
separation  on  the  ground  of  her  husband's 
cruelty,  although  the  matrimonial  domicil  is 
foreign,  and  although  the  acts  of  cruelty  were 
committed  in  foreign  countries.  If  the  Ck)urt 
grants  a  wife  a  judicial  separation  under  such 
circumstances,  it  has  also  power  to  give  her  the 
custody  of  the  children  of  the  marriage.  Army- 
tage  v.  Armytage,  67  L.  J.  P.  90;  [1898]  P.  178 ; 
78  L.  T.  689— Gorell  Barnes,  J. 

Praotioe.]— There  is  no  necessity,  in  spite 

of  Divorce  Bule  220,  to  allege  a  separate  domicil 
for  the  wife,  unless  it  be  different  from  that  of 
the  husband.  Clarh,  In^the  nuUter  of,  76  L.  J.  P. 
7 ;  22  T.  L.  R.  168— Bargrave  Deane,  J. 

Foreign  Court— Seeree  of  Sivoree  of— Soppret- 
iion  of  Material  Pacts— Recognition  of  Decree 
by  EnjgUsh  Oonrt.]— An  English  Court  can 
recognise  as  binding  and  give  effect  to  the 
decree  of  a  foreign  Court  dissolving  la  marriage, 
though  the  decree  has  been  obtained  by  fraud 
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or  the  suppression  of  material  facts,  the  decree 
heing  good  in  the  foreign  country  until  set 
aside  and  heing  one  which  affects  the  status 
of  the  parties.  BcUer  v.  BaUr,  21  T.  L.  R.  617— 
Gorell  Barnes,  J.  And  see  Ogden  v.  Ogden^  77 
L.  J.  P.  34;  [1903]  P.  46-C.A.,  and  Intbb- 
NATiON^L  Law. 

Parties  Sefident  in  England  bat  Domioiled 
Ahroad—Prooeedings  for  Biyoroe  in  Foreign 
Country— Stay  of  Prooeedingf.]— A  wife  brought 
a  suit  in  this  country  against  her  husband  for  a 
judicial  separation  upon  the  ground  of  her  hus- 
band's cruelty  and  adultery.  The  domicil  of 
the  parties  was  Q^rman,  but  their  matrimonial 
residence  was  in  England.  The  husband  sub- 
sequently took  proceedings  in  Germany  for 
dissolution  of  marriage  upon  the  ground  of 
*'  wifely  disobedience  '*  on  her  part  in  refusing 
to  dismiss  her  medical  attendant  ;  and  he 
applied  to  stay  the  suit  in  this  country  pending 
the  hearing  of  the  German  suit  for  service  :— 
Held,  that  the  Court  had  jurisdiction  to  enter- 
tain the  suit  for  judicial  separation,  and  no 
reason  had  been  shown  for  a  stay.  Von 
Eckhardstein  v.  Von  Eckhardstein,  23  T.  L.  R. 
639— Bargrave  Deane,  J.  Appeal  withdrawn, 
23  T.  L.  R.  693. 


(b)  QenercU  Principles, 

Dnty  of  Petitioner  to  Place  Material  Faots 
before  the  Court.] — It  is  the  duty  of  a  petitioner 
to  place  all  material  facts  before  the  Court.  To 
do  otherwise  is  a  fraud  upon  the  Court.  Evans 
V.  Evans,  75  L.  J.  P.  27 ;  [1906]  P.  123  ;  94 
L.  T.  616  ;  22  L.  J.  322— Gorell  Barnes,  P. 

ITnreasonable  Delay — ^Respondent  in  Lunatic 
Asylum  and  not  Expected  to  Lire.]- Where 
a  husband,  in  June,  1899,  filed  a  petition  for 
dissolution,  alleging  adultery  conunitted  as 
far  back  as  1888,  the  fact  that  the  respondent 
was  insane  and  had  been  confined  in  a  lunatic 
asylum  for  many  years,  and  that  the  husband 
was  in  constant  expectation  of  release  from  the 
marriage  by  her  death,  was  held  to  bo  a  suffi- 
cient answer  to  a.  plea  of  unreasonable  delay 
Johnson  v.  Johnson  70  L.  J.  P.  44 ;  [1901]  P. 
193 ;  84  L.  T.  725— Jeune,  P. 

Condonation— Betum  to  Cohabitation— Effect 
of,  on  Cause  of  Complaint.] — Condonation  is  a 
doctrine  not  limited  to  the  Ecclesiastical  Courts 
or  their  successor,  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court  of  Jus- 
tice, nor  is  it  the  creation  of  statute,  but  a 
broad  general  principle  of  law.  Williams  v. 
Williams,  73  L.  J.  P.  31 ;  [1904]  P.  145  ;  90  L.  T. 
174  ;  68  J.  P.  188  ;  20  T.  L.  R.  213— D. 

Wife's  Petition— Husband  Appearing  under 
Protest  —  Act  on  Petition  Alleging  Scotch 
Domicil— Subsequent  Proceedings  for  Divorce 
Commenced  by  Husband  in  Scotch  Courts — ^In- 
junction.]— A  wife  commenced  proceedings  for  a 
judicial  separation  in  England  against  her  hus- 
band. Ho  appeared  under  protest  and  filed  his 
act  on  petition  alleging  a  Scotch  domicil. 
Before  the  act  on  petition  came  on  for  hearing 
the  husband  conmienced  proceedings  against 
the  wife  in  the  Scotch  Courts  for  a  divorce. 
The  OoxjBT,  on  the  motion  of  the  wife,  granted 
her  an  injunction,  with  costs,  restraining  the 


husband  from  proceeding  in  ScoUand  until  the 
hearing  of  the  act  on  petition  in  this  country, 
or  until  further  order.  Christian  v.  Christian, 
67  L.  J.  P.  18 ;  78  L.  T.  86— Jeune,  P. 

(c)  Grounds  for, 
(1.)  AduUery. 

VneorrDboiatedETidenceoffPetitioner.]— As  a 

general  rule  of  practice  the  Court  will  not  act 
upon  the  uncorroborated  evidence  of  a  peti- 
tioner ;  but  there  is  no  rule  of  law  which  pro- 
hibits it  from  acting  on  such  evidence  if  it  is 
satisfied  that  the  story  put  forward  is  a  true 
one  and  that  there  is  no  collusion.  Curtis  v. 
Curtis,  21  T.  L.  R.  67&— Bargrave  Deane,  J. 

Vneorroboiatad  OcmflMsion  of  Adaltaiy.]  — 
There  is  no  absolute  rule  that  the  Court  will 
not  act  upon  an  uncorroborated  confession  of 
adultery.  The  true  test  is  whether  the  Court 
is  satisfied  from  the  surrounding  oircumstanoes 
that  the  confession  is  one  of  truth;  but  it  is 
not  invariably  necessary  that  such  surrounding 
circumstances  should  take  the  form  of  indo- 
pendent  corroborative  evidence.  Oetty  v.  Oetiy, 
76  L.  J.  P.  158 ;  [1907]  P.  334— Bucknill,  J. 

Particulars  of  Adultery.]  —  Under  an  order 
to  give  further  and  better  particulars  of  the 
dates  and  places  when  and  where  alleged  aots 
of  adultery  extending  over  ten  months  were 
committed,  the  petitioner  must  give  the  beet 
particulars  which  he  can  extract  from  the 
witnesses  upon  whom  he  relies  to  prove  his 
case.  It  is  not  a  sufficient  compliance  with 
such  an  order  to  allege  generally  that  the 
respondent  and  co-respondent  were  constantly 
meeting  and  were  in  the  respondent's  boudoir 
and  bedroom  together,  and  that  they  wero 
frequentljjT  out  riding  and  driving  alone  together, 
from  which  the  Court  will  be  asked  to  infer 
that  they  oommitted  adultery.  Hartopp  v. 
Hartopp,  71  L.  J.  P.  78 ;  87  L.  T.  188— CJk. 

Adultery  of  IX^e— Condonation  by  Husband— 
Bevival  by  Wife's  Desertion.]— The  conditional 
character  of  condonation — that  is,  its  depen- 
dence on  the  proper  observance  of  the  relation- 
ship of  marriage  and  future  abstinenoe  from 
any  matrimonial  offence  on  the  part  of  the 
spouse  whose  guilt  has  been  condoned — ^is  a 
doctrine  applying  equally  to  both  sexes.  Copsey 
V.  Copsey,  74  L.  J.  P.  40 ;  [1905]  P.  94 ;  91  L.  T. 
363 ;  20  T.  L.  R.  728— Gorell  Barnes,  J. 

Desertion  by  a  wife  for  the  statutory  period 
of  two  years  will  revive  her  antecedent,  thou^ 
condoned,  adultery,  and  entitle  her  husband 
to  dissolution  of  his  marriage.  Houghton  v. 
Houghton  (72  L.  J.  P.  31;  [1903]  P.  150) 
followed,    lb. 


Deed  of  Separation— Covenant  not  to 
Proceedings  for  Kisconduct  Previous  to  D%t«  ef 
Deed— Subsequent  Adultery  by  Husband— Deed 
not  Pleaded  in  Answer  to  Wife's  Petition— Bo- 
vival.] — A  husband  was  guilty  of  cruelty  towards 
his  wife,  in  consequenoe  of  which  they  sepa- 
rated in  1897.  A  deed  of  separation  was  exe- 
cuted whereby  they  covenanted,  among  other 
things,  that  neither  of  them  should  take  any 
proceeding  for  divorce  or  judicial  separation 
against  the  other  **  in  respect  of  any  miMondoot 
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which  has  heretofore  taken  place."  There  was 
a  farther  provision  that  if  they  hecame  recon- 
ciled, or  if  the  marriage  should  he  afterwards 
dissolved  or  a  jadicial  separation  granted  *'  hy 
reckson  of  any  misconduct  on  the  part  of  either 
occurring  after  the  date  '*  of  the  deed,  the  cove- 
nant should  he  void.  The  respondent  com- 
mitted adultery  subsequently  to  the  date  of  the 
deed,  and  did  not  set  up  the  deed  in  answer  to 
his  wife's  petition: — Held^  that,  inasmuch  as 
the  respondent  had  not  pleaded  the  deed,  the 
case  was  distinguishable  from  Bose  v.  Bose 
(62  L.  J.  P.  26 ;  8  P.  B.  98),  and  that  the  re- 
spondent's previous  cruelty  was  revived  by  his 
subsequent  adultery.  The  Court  granted  the 
wife  a  decree  nisi  for  a  dissolution  of  her  mar- 
riage. Dowling  y.  Dowling,  68  Jj.  J,  F,S;  [1898] 
P.  228— Gorell  Barnes,  J. 

Foreigners— Beiidence  within  Jnrisdietioii— 
Particulars.]— An  action  for  judicial  separation, 
on  the  ground  of  the  adultery  of  her  husband, 
is  maintainable  by  an  English  lady  whose 
husband  is  a  German,  the  parties  being  domi- 
ciled abroad,  but  the  matrimonial  residence 
being  in  England.  The  petitioner,  having  made 
a  general  charge  of  adultery  against  the  respon- 
dent, was  granted  leave  to  deliver  particulars  of 
the  charge,  though  the  respondent  did  not  ask 
for  particulars.  E.  v.  E,,  23  T.  L.  R.  364— 
Bargrave  Deane,  J. 

(ii.)  Cruelty, 

Falsa  Charge  against  Wife— Ix^nry  to  Health.] 
— A  husband  left  his  wife  and  children  without 
any  means  of  support,  and  afterwards  filed  a 
petition  against  his  wife  for  a  dissolution  of  his 
marriage  on  the  ground  of  her  adultery,  alleging 
that  she  had  given  birth  to  a  child  after  he  had 
left  her,  of  which  he  was  not  the  father.  Upon 
proof  being  given  that  the  allegation  had  had 
the  effect  of  injuring  the  health  of  the  wife,  it 
was  held  that  such  conduct  on  the  part  of  the 
husband  constituted  legal  cruelty  so  as  to 
entitle  the  wife  to  relief.  Jeapeit  v.  Jeapes^  89 
L.  T.  74— Jeune,  P. 

WiiiB  in  Delicate  State  of  Health.]- The  peti- 
tioner was  a  lady  of  delicate  health,  and  was  so 
to  her  husband's  knowledge.  On  many  oc- 
casions her  husband  had  shaken  her — sometimes 
with  considerable  violence— and  when  he  was 
violent  towards  her  she  became  ill ;  he  had  also 
threatened  her  with  a  pistol,  and  though  it  did 
not  appear  that  he  intended  to  carry  his  threats 
into  execution,  his  threats  tended  to  injure  her 
in  her  health ;  he  had  also  taken  her  roughly  up 
in  his  arms  and  carried  or  dragged  her  upstairs  so 
violently  that  she  swooned,  whereby  she  was 
injured  in  her  health  : — Held,  that  the  husband 
hod  been  guUty  of  legal  cruelty.  Barrett  v. 
Barrett,  20  T.  L.  R.  73— BuckniU,  J. 


Adultery  of  Husband  with  Servants  in 
Breakdown  of  the  Health  of  the  Wife.]— H  the 
conduct  of  the  husband  is  such  as  to  cause  a 
breakdown  of  the  health  of  the  wife,  by  reason 
of  the  disgrace  and  shock  arising  out  of  a  con- 
viction of  the  husband  under  the  Criminal  Law 
Amendment  Act,  1886  (48  &  49  Vict.  c.  69),  the 
Ck>urt  will  hold  this  to  constitute  lejgal  cruelty 
on  the  part  of  the  husband,  and  will  grant  a 
decree  nisi  to  the  wife,  the  adultery  having 
been  also  proved.  Thompson  v.  Thompson^  86 
L.  T.  173— Jeune,  J. 


Separation  Deed— Acts  of  Cmelty  Snbtequent 
to  Deed.] — A  husband  and  wife  separated  under 
a  separation  deed  which  provided  that  the  wife 
should  not  take  any  proceedings  of  any  sort 
against  her  husband  in  respect  of  anything  done 
up  to  that  date.  Sube^uently,  while  they 
were  living  apart,  the  husband  committed  two 
acts  of  cruelty  towards  his  wife: — Heldy  that 
she  was  not  precluded  by  the  separation  deed 
from  suing  for  a  judicial  separation.  Kunski 
V.  Kunski,  23  T.  L.  R.  616— BuckniU,  J. 

Knowledge  of  Habitual  Dmnkenneii.]— If  a 
woman  marry  a  drunkard,  with  full  knowledge 
that  he  is  a  drunkard,  she  is  not  on  that 
account  to  be  held  to  take,  without  redress,  the 
risk  of  anything  that  may  happen  to  her  as  a 
result  of  his  drunken  habits.  Walker  v.  Walker, 
77  L.  T.  716— OoreU  Barnes,  J. 

Charges  of  Pre-marital  Miieondnet — Admiati- 
hility  of  Eyidence.] — In  a  case  where  a  wife 
charges  her  husband  with  cruelty,  and  com- 
plains {inter  alia)  that  he  has  made  against  her 
in  the  presence  of  other  persons  charges  of  pre- 
marital misconduct,  which  he  stated  to  her  he 
had  discovered  some  time  after  the  marriage, 
although  documents  may  be  admitted  as  tend- 
ing to  prove  the  bona  fides  of  the  husband  in 
making  the  charges,  yet  neither  oral  evidence 
nor  documents  are  admissible  in  proof  of  the 
facts  alleged  by  the  husband  against  the  wife, 
unless  he  himself  be  called  to  state  upon  oath 
that  he  believed  and  acted  upon  the  reports 
which  reached  him  as  to  his  wife's  former 
conduct.    lb. 

Fartienlari — Fersons.] — Where  a  wife  alleged 
acts  of  cruelty  against  her  husband,  such  acts 
consisting  partly  of  abusive  language  alleged 
to  have  been  used  by  him  to  her  in  the  presence 
of  servants.  The  Court,  confirming  the  decision 
of  the  Registrar,  ordered  the  wife  to  give  par- 
ticulars of  the  names  of  the  servants  in  whose 
Eresonce  it  was  alleged  the  abusive  lang^uage 
ad  been  used  by  him  to  her.  Bishop  v.  Bishm, 
70  L.  J.  P.  93;  [1901]  P.  326;  86  L.  T.  173— 
Jeune,  P. 

Eridenee  —  Statements  to  Third  Fersons.] — 
A  witness  called  to  prove  a  husband's  cruelty 
may  be  asked  whether  the  wife  made  a  com- 
plaint about  the  husband  on  a  certain  occasion. 
Berry  v.  Berry,  78  L.  T.  688— Jeune,  P. 

Oorroboration— Frevionf  Finding  of  Onielty  hy 
Ckrart  of  Summary  Jurisdiction.]— The  amount 
and  nature  of  independent  evidence  necessary 
to  corroborate  a  party  claiming  relief  on  the 
ground  of  cruelty  depends  upon  the  circum- 
stances of  each  particular  case.  Where  a 
Court  of  sunmiary  jurisdiction  has  previously 
acted  upon  the  same  charges  of  cruelty  on  an 
application  for  a  separation  order  under  the 
Sunmiary  Jurisdiction  (Married  Women)  Act, 
1896,  its  order,  when  produced  on  the  trial  of 
a  subsequent  petition  alleging  the  cruelty,  may 
be  accepted  in  the  Divorce  Division  as  sufficient 
corroboration  of  the  party  claiming  relief,  if 
the  Court  is  satisfied  uiat  the  order  was 
obtained  on  proper  materials  and  the  absence 
of  other  corroborative  evidence  is  sufficiently 
accounted  for.  Judd  v.  Judd,  76  L.  J.  P.  120 ; 
[1907]  P.  241;  23  T.  L.  R.  638  — Bargrave 
Deane,  J. 
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(iii.)  Desertion, 


Wkkt  ii— By  Whmn  Oomiiiitted.]  —  Desertion 
is  not  to  be  tested  merely  by  ascertaining  whioh 
of  the  parties  left  the  matrimonial  home  first. 
That  fact  may  be  immaterial.  The  party  who 
by  his  or  her  act  intends  bringing  the  cohabita- 
tion to  an  end  commits  the  desertion.  There 
is  no  substantial  di£ference  between  a  husband 
who  puts  an  end  to  cohabitation  by  leaving  his 
wife  and  a  husband  who  puts  an  end  to  it  by 
persisting  in  a  course  of  conduct  which  obliges 
his  wife  to  leave  him.  Sickert  v.  Sickert,  68 
L.  J.  P.  114;  [1899]  P.  278;  81  L.  T.  496;  48 
W.  B.  268— Gorell  Barnes,  J. 

Wliat  Amounts  to.]— A  husband,  a  member 
of  a  firm  of  solicitors  that  was  about  to  become 
bankrupt  for  over  800,00(M.,  left  England  and 
could  not  be  traced,  in  consequence  of  which 
a  warrant  was  issued  for  his  arrest.  Shortly 
before  this  he  had  been  co-respondent  in  a 
divorce  suit,  in  which  the  jury  were  discharged, 
being  unable  to  agree.  At  a  final  interview 
with  his  wife  he  told  her  he  was  ruined  and 
could  not  bear  the  disgrace  and  scandal,  and 
must  go  away  for  a  few  months  till  the  matter 
had  blown  over.  She  begged  him  to  remain, 
but  he  declined  to  do  so.  At  the  time  she 
thought  his  remarks  applied  to  the  divorce  suit, 
not  knowing  of  his  financial  difficulties.  She 
never  saw  him  again.  About  a  year  later  he 
wrote  asking  for  assistance,  and  begging  her  to 
reply  through  his  brother.  Beyond  this  he 
neither  then  nor  at  any  other  time  gave  her  any 
clue  to  his  whereabouts,  of  which  she  was 
entirely  ignorant.  Having  discovered  that 
before  leaving  England  he  had  been  carrying  on 
an  adulterous  intrigue  with  an  actress,  she 
petitioned  for  a  dissolution  of  her  marriage  on 
the  ground  of  her  husband's  adultery  coupled 
with  desertion  after  he  had  been  away  from  her 
for  the  full  statutory  period  of  two  years:— 
Heldt  that  the  respondent's  conduct  amounted 
to  desertion.  Drew  v.  Dreto  (57  L.  J.  P.  64 ;  13 
P.  D.  97)  followed.  Wywne  v.  Wynne  (No,  1), 
67  L.J.  P.  5;  [1898]  P.  18;  46  W.  B.  660— 
Jeune,  J. 

A  husband,  shortly  after  deserting  his  wife, 
had  requested  her  to  resume  cohabitation,  which 
request  the  wife  disregarded  as  not  made  bona 
fide^  and  had,  on  the  few  isolated  occasions  on 
which  they  met  casually,  disregarded  her  or 
made  insulting  gestures,  but  not  otherwise 
communicated  with  her  for  nine  years : — Held^ 
that  the  facts  constituted  such  a  sufficient 
desertion  as  coupled  with  adultery  to  give  the 
wife  a  right  to  a  divorce.  Martwi  v.  Martin 
(No,  2),  78  L.  T.  668— Gorell  Barnes,  J. 

Vnreaionable  Denial  of  Karital  Bights  — 
«Beaionable   ezense  "— Adultery  of  Husband.] 

—A  wife  has  no  right  without  cause  to  refuse 
to  allow  her  husband  to  have  sexual  inter- 
course with  her;  and  if  she  refuses  to  live 
under  the  same  roof  with  him  except  upon  his 
undertaking  not  to  exercise  his  full  marital 
rights,  he  is  justified  in  separating  himself  from 
her,  and  is  not  guilty  of  desertion  *' without 
reasonable  excuse  "  even  though  he  may  have 
committed  adultery  while  separated  from  her. 
Synge  v.  Synge,  70  L.  J.  P.  97 ;  [1901]  P.  817 ; 
86  L.  T.  83— C.A. 


Husband  Found  to  bare  Conmittod  AdnlUry 
—Wife  Chiilty  of  Daoartion^Bocroo  of  Judicial 
Separation  in  Favour  of  Wife.]  —  Desertion 
by  a  wife  is  no  bar  to  her  obtaining  a  decree 
for  judicial  separation  on  the  ground  of  her 
husband's  adultery.  Whether  ''conduct  con- 
ducing to  adultery"  is  or  is  not  a  bar  to  a 
wife  obtaining  a  decree  of  judicial  separation 
has  not  yet  been  decided,  but,  in  any  case, 
refusal  by  a  wife  of  marital  rights  to  her 
husband  is  not  "  conduct  conducing  "  so  as  to 
justify  or  excuse  the  commission  of  adultery  by 
the  husband,  at  all  events  to  the  extent  of 
amoimting  to  a  bar  to  relief.  Duplanp  ▼. 
Duplany  (61  L.  J.  P.  49 ;  [1892]  P.  63)  followed. 
lb. 

Huiband  Willing  to  Lire  witk  Wlfs,  Irat 
Boftasing  to  giro  up  Adultoroos  Intorcoono.j— 
A  husband  habitually  committed  adultery  with 
a  servant  in  the  house  in  which  he  was  cohabit- 
ing with  his  wife.  Upon  the  wife  discovering 
his  adultery  she  offered  to  forgive  him  if  he 
would  give  up  the  liaison.  He  declined  to  do  so, 
or  even  to  discharge  the  servant.  The  wife  then 
left  her  home.  The  husband  went  after  her, 
and  endeavoured  to  persuade  her  to  return. 
She  offered  to  do  so  if  he  would  give  up  the 
liaison^  which  he  again  refused  to  do.  She 
continued  to  live  apart  from  him  for  more  than 
two  years : — Held,  that  the  husband  had  deserted 
his  wife.  Koch  v.  Koch,  68  L.  J.  P.  90;  [1899] 
P.  221 ;  81  L.  T.  61— Gorell  Barnes,  J. 

A  wife  is  not  bound  to  continue  in  cohabitation 
with  a  husband  who  is  carrying  on  an  adul- 
terous intercourse,  and  if  she  is  willing  to 
continue  to  live  with  him  provided  he  will  give 
it  up,  and  he  refuses  to  do  so,  and  she  there- 
upon withdraws  from  cohabitation,  the  husband 
must  be  taken  to  intend  the  consequences  of  his 
own  act,  the  situation  produced  is  the  same  as  if 
he  had  left  her,  and,  if  the  attitude  of  the  par- 
ties  remain  the  same  for  two  years,  the  offence 
of  desertion  contemplated  by  the  statute  is 
complete.  Graves  v.  Qraves  (33  L.  J.  P.  66; 
3  Sw.  &  Tr.  360),  Dickinson  v.  Dickinson  (62 
L.  T.  330),  PiMBala  v.  Pissala  (68  L.  J.  P.  91n), 
and  Koch  v.  Koch  (68  L.  J.  P.  90;  [1899]  P. 
221)  considered.    lb. 

Separation  Deed.] — ^A  husband,  before  leaving 
his  wife,  told  her  that,  if  she  would  sign  a  deed 
of  separation,  he  would  make  her  an  allowance 
of  1^  a  week,  otherwise  he  would  give  her  noth- 
ing. He  thereupon  took  her  to  his  solicitor's 
office,  where  the  deed  of  separation  was  already 
drawn  up.  The  solicitor  told  her  that  the  only 
way  to  get  any  money  from  her  husband  was  to 
sign  the  deed.  At  first  she  refused  to  do  so,  but 
at  length  consented,  her  child  being  then  three 
months  old.  She  had  no  independent  advice. 
She  received  the  allowance  under  the  deed  for 
some  years.  The  husband  having  subsequently 
committed  adultery,  she  brought  an  action  for 
divorce  alleging  adultery  and  desertion : — Held, 
that,  on  the  facts,  the  wife  was  not  a  consenting 
party  to  the  deed,  having  been  forced  into  sign- 
mg  it  by  the  circumstances  of  her  position,  and 
that  therefore  she  was  not  prevented  from  rely- 
ing on  the  desertion.  Adamson  v.  Adamson,  S3 
T.  L.  B.  434r-Bucknill,  J. 

Fartioi  living  Apart— Biieontinnanoo  of  Al- 
lowance by  Husband.— A   husband   and   wife 
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separated  under  a  verbal  agreement,  the  husband 
agreeing  to  pay  the  wife  a  weekly  aUowanoe. 
While  they  were  thus  living  apart,  the  wile 
alleged  that  conjugal  relations  continued  be- 
tween them.  Subsequently,  the  husband 
having  refused  to  contmue  the  allowance  (he 
alleging  that  she  had  committed  adultery),  the 
wife  took  out  a  sunmions  for  desertion.  With- 
out calling  upon  the  husband,  the  magistrate 
dismissed  the  smnmons  on  the  ground  that  in 
view  of  the  verbal  agreement  for  separation 
there  had  been  no  desertion  by  the  husband : — 
Heldf  that  the  case  must  go  back  to  the  magis- 
trate, as  there  was  evidence  of  desertion. 
Edwards  v.  Edwards,  69  J.  P.  344— D. 

Ck>habit«tio]i— Wliat  ii.] — Cohabitation  does 
not  necessarily  inmly  the  daily  and  nightly 
residence  together  of  a  husband  and  wife  under 
the  same  roof.  Circumstances  of  life,  such  as 
business  duties,  domestic  service,  and  other 
things,  may  separate  husband  and  wife,  and 
yet  notwithstanding  there  may  be  an  existing 
state  of  cohabitation.  Huxtable  v.  Huxtable^ 
68  L.  J.  P.  8a-D. 

Separation  Caused  by  Party  Oomplaining 

of  Desertion — Befosal  of  Judieial  Separation — 
Bemedy  by  Bestitntion  of  Coignffal  Bights— 
Petitioner's  Oondnot  Inoonsiitent  with  Oomplaint 
of  Desertion.] — Cohabitation  of  husband  and 
wife  does  not  necessarily  mean  that  they  should 
be  under  one  roof,  but  in  order  to  maintain 
cohabitation  no  suspension  must  have  taken 
place  of  such  conjugal  relations  as  have  nor- 
mally existed ;  whichever  of  them  brings  these 
to  an  end  cannot  afterwards  complain  of  deser- 
tion by  the  other  of  them.  Bradshaw  v.  Brad- 
Shaw  (66  L.  J.  P.  81 ;  [1897]  P.  24)  approved 
and  explained.  Kay  v.  Kay,  78  L.  J.  P.  108 ; 
[1904]  P.  882 ;  91  L.  T.  860 ;  20  T.  L.  R.  621— 
GoreU  Barnes,  J. 

A  finding  by  a  jury  of  desertion  as  having 
commenced  imder  such  circumstances  subse- 
quent to  the  separation  is  irrelevant,  and  a 
judicial  separation  will  not  be  granted.  The 
available  remedy  is  by  restitution  of  conjugal 
rights.  The  partv  complaining  of  desertion 
must  have  so  acted  towards  the  other  party  as 
to  permit  his  or  her  return  during  the  statutory 
period  of  two  years.  The  filing,  prosecution, 
and  maintaining  of  a  petition  for  dissolution  of 
marriage  are  proceedings  which  prevent  such 
return  by  shewing  an  unwillingness  to  receive 
back,  and  a  party  resorting  to  them  cannot 
subsequently  complain  of  desertion.    lb, 

KoPrevioas  Cohabitation.] — A  husband  and 
wife  were  married  at  a  registry  office  in  Edin- 
burgh. Prom  there  they  drove  immediately  in 
a  carriage  alone  together  to  the  Boman  Catholic 
cathedral,  where  the  religious  ceremony  was 
performed,  after  which  they  walked  arm  in  arm 
to  the  church  door.  There  they  parted,  and 
never  met  again  except  at  a  railway  station  for 
a  few  minutes.  They  never  cohabited  together 
and,  except  as  above,  were  never  alone  together 
after  the  ceremony.  The  marriage  was  never 
consummated.  The  wife's  father  refused  to 
consent  to  any  cohabitation  between  them  until 
the  husband  was  in  a  position  to  keep  his  wife. 
The  husband  made  no  attempt  to  cohabit  with 
his  wife,  and  was  not  heard  of  for  some  years, 
when  it  was  discovered  that  he  was  living  in 

VOL.   I. 


adultery  with  another  woman.  During  all  this 
time  the  wife  was  always  ready  and  willing  to 
cohabit  with  her  husband,  until  she  discovered 
his  adultery.  On  the  wife's  petition  for  a  dis- 
solution of  her  marriage  on  the  ground  of  her 
husband's  adultery  and  desertion, — Held^  that 
the  respondent  had  been  guilty  of  desertion, 
although  there  had  been  no  previous  cohabi- 
tation between  the  parties.  De  Laubenque  v. 
De  Laubenque,  68  L.  J.  P.  20 ;  [1899]  P.  42 ;  79 
L.  T.  708-5eune,  P. 

Separation  Order  by  Justiees  —  Two  Tears' 
Desertion  before  Order.]— A  vdfe  having  been 
deserted  hj  her  husband  for  more  than  two 
years,  obtamed  from  a  Court  of  summary  juris- 
diction a  separation  order  imder  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895.  She 
subsequently  discovered  that  her  husband  had 
both  before  and  after  the  separation  order  com- 
mitted adultery.  She  then  filed  a  petition  for 
divorce  : — Held,  that,  as  there  had  been  deser- 
tion for  two  years  and  upwards  at  the  time 
when  the  separation  order  was  made,  and  as 
her  husband  had  then  committed  adultery,  the 
jurisdiction  of  the  Court  was  complete,  and 
that,  as  she  was  unaware  of  her  husband's 
adultery  at  the  time  when  she  obtained  the 
separation  order,  the  latter  was  no  bar  to  her 
setting  up  the  desertion  with  his  adultery  as  a 
ground  for  divorce.  Lett  v.  Lett,  28  L.  T.  R.  669 
— Bucknill,  J. 

Payment  of  Maintenanoe— Adultery  of 

Husband.] — A  husband  deserted  his  wife,  and 
she  applied  to  Justices  under  the  Summary 
Juris<nction  (Married  Women)  Act,  1896,  for 
an  order  upon  him  for  the  payment  to  her  of 
an  allowance.  The  Justices  made  an  order  for 
separation  and  also  for  the  payment  of  an 
allowance.  The  husband,  who  was  living  in 
adultery  with  a  woman,  made  some  payments 
under  the  order,  and  some  years  afterwards 
he  was  committed  for  non-payment  of  arrears 
of  the  allowance,  and  the  wife  filed  a  petition 
for  divorce  upon  the  ground  of  his  adultery  and 
desertion.  Subsequently  she  agreed  to  accept 
a  smaller  sum  than  the  full  amount  due  for 
the  arrears  of  the  allowance,  and  he  was  re- 
leased from  prison  : — Held,  that  after  the  order 
of  the  Justices  there  was  no  desertion,  and 
that  the  petition  for  divorce  upon  that  ground 
must  fail.  Taylor  v.  Taylor,  28  T.  L.  R.  666— 
Bucknill,  J. 

Effect  of  Hon-compliance  with  Order  for  Bes- 
titntion of  Conjugal  Bights— Condonation— Be- 
yival.] — The  statutory  desertion  arising  under 
section  6  of  the  Matrimonial  Causes  Act,  1884, 
from  non-compliance  with  a  decree  for  restitu- 
tion of  conjugal  rights  has  all  the  consequences 
of  ordinary  desertion  for  two  years,  and  is  there- 
fore capable  after  its  condonation  of  revival  by 
subsequent  adultery.  Paine  v.  Paine,  73  L.  J.  P. 
1 ;  [1908]  P.  268 ;  89  L.  T.  688 ;  62  W.  R.  271 ; 
20  T.  L.  R.  12— GoreU  Barnes,  J, 

Beyival  of  Condoned  Adultery  by  Subsequent 
Desertion.] — Desertion  will  operate  equally  with 
cruelty  or  adultery  to  revive  an  antecedent 
matrimonial  offence  which  has  been  condoned, 
notwithstanding  that  desertion  is  constituted 
an  offence  under  the  Divorce  Act,  1867,  for 
certain  specified  purposes,  and  revival  is  not 
one  of  them.    Houghton  Y,  Houghton,  72  L.  J.  P, 
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81 ;  [1903]  P.  160 ;  89  L.  T.  76 ;  52  W.  B.  272 
— Jeune,  A. 

Where  a  wife  oommitB  adultery  and  ia  after- 
wards forgiven  and  taken  back  by  her  husband, 
but  subsequently  to  the  condonation  she  deserts 
him,  such  desertion  revives  the  condoned 
adultery,  and  entitles  the  husband  to  petition 
for  a  dissolution  of  his  marriage.  Houghton  v. 
Houghton  (72  L.  J.  P.  31 ;  [1903]  P.  160)  con- 
sidered  and  made  applicable  to  the  case  of  a 
husband  as  well  as  that  of  a  wife.  Copsey  v. 
Copsey,  91  L.  T.  863;  20  T.  L.  R.  728— Gorell 
Barnes,  3. 


(iv.)  Other  Qrounds. 

Bap^— Indeoent  AMaolt— Oonyietioii  of  Hm- 
l^and— Breakdown  of  Health  of  Wife— Conduct 
Amounting  to  Craelty.]— ^  '^^  °^y  obtain  a 
divorce  from  her  husband  for  rape,  though  he 
has  been  prosecuted  and  convicted  for  indecent 
assault  only.  Alternatively  a  wife  will  be  en- 
titled to  a  decree  of  judicial  separation  on  the 
ground  of  cruelty  if  the  conduct  of  the  husband 
has  been  such  as  to  cause  a  breakdown  of  her 
health,  by  reason  of  the  disgrace  and  shook 
arising  out  of  his  conviction.  Coffey  v.  Coffey 
(see  below)  and  Thompson  v.  Thompson  (85  L. 
T.  172)  followed.  Boatoorthick  v.  Bosworthick, 
86  L.  T.  121 ;  50  W.  R.  217— Gorell  Barnes,  J. 

Bespondent    Oonyieted    at    Aftiiei    of 

Criminal  Aieanlt  only.]— Where  a  respondent 
was  indicted  under  the  Criminal  Law  Amend- 
ment Act,  1884,  8.  5,  8ub-s.  1,  for  a  criminal 
assault,  and  convicted  of  that  offence  only  and 
sentenced  to  eighteen  months*  imprisonment 
with  hard  labour.  The  Court,  being  satisfied 
on  the  evidence  that  his  conduct  amounted  to 
rape,  found  that  he  had  actually  been  guilty  of 
that  offence,  and  pronounced  a  decree  nisi  for 
the  dissolution  of  his  marriage  on  that  ground 
on  his  wife's  petition.  Coffey  v.  Coffey,  67  L.  J. 
P.  86;  [1898]  P.  169;  78  L.  T.  796— Gorell 
Barnes,  J. 

Sodomy  with  Wife— Xatrimonial  OfTence.]— 
Sodomy  conmiitted  by  a  husband  with  his  wife 
against  her  consent  is  a  matrimonial  offence 
within  section  27  of  the  Matrimonial  Causes 
Act,  1857.  0.  V.  C,  22  T.  L.  B.  26— Bargrave 
Deane,  J. 


(d)  Discretion  of  Court, 

(i.)  Oenerally. 

Petitioner  (hdlty  of  Adultery— Principles  on 
which  Discretion  will  be  Exercised.]— The  object 
of  the  Legislature  in  enacting  section  31  of  the 
Matrimonial  Causes  Act,  1857,  which  gives  the 
Court  a  discretion  to  grant  a  decree  of  dissolu- 
tion of  marriage  to  a  petitioner  guilty  of 
adultery,  was  that  the  old  practice  of  the  House 
of  Lords  on  Divorce  Bills  should  be  followed  in 
this  respect  rather  than  the  maxim  of  com- 
penscUio  criminis  adapted  from  the  civil  law  by 
the  Ecclesiastical  Courts.  Constantinidi  v. 
ConstantifUdi,  72  L.  J.  P.  82;  [1908]  P.  246; 
89  L.  T.  840 ;  52  W.  B.  190— Jeune,  P. 

There  is  now  no  specific  limitation  to  the  dis- 
cretion of  the  Court,  and  the  category  of  cases 


for  its  exercise  is  not  a  fixed  one.  Whilst  the 
discretion  is  judicial  and  not  arbitrary,  the  class 
of  cases  for  its  exercise  may  from  time  to  time 
be  extended.  The  discretion  cannot  on  principles 
of  justice  be  exercised  in  favour  of  a  petitioner 
— whose  guilt  has  in  any  serious  degree  con- 
tributed to  the  misconduct  of  the  respondent; 
nor  is  a  respondent  to  be  allowed  to  evade  the 
consequences  of  misconduct  by  alleging  mis- 
conduct of  the  petitioner  for  which  the  respon- 
dent has  been  in  any  serious  degree  responsible. 
Synums  v.  Symons  (66  L.  J.  P.  81 ;  [1897]  P.  167) 
followed.    16. 

A  wife  who  leaves  her  husband  because  she 
has  transferred  her  affections  to  another  man, 
and  whose  husband  correctly  assumes  this  to  be 
so,  is  in  a  serious  degree  responsible  for  the 
subsequent  misconduct  of  the  husband,  and  will 
not  be  allowed  to  evade  the  consequences  of  her 
own  misconduct  by  alleging  that  of  the  hus- 
band,   lb. 

Adultery  of  Fetitioner^Princi^e  on  whid 
Court  Acts.] — The  guiding  principle  on  which 
the  Court  will  exercise  its  discretion  under 
section  31  of  the  Matrimonial  Causes  Act,  1857, 
in  favour  of  a  petitioner  guilty  of  adultery,  is 
that  the  Court  must  have  re^Ekrd  not  only  to 
the  rights  and  liabilities  of  the  matrimonial 
person  wronged  and  the  wrongdoer  respectively, 
but  also  to  the  interests  of  society  and  public 
morality.  It  is  insufficient  to  excuse  the 
adultery  of  a  petitioner  that  a  separation  prior 
to  such  adultery  was  brought  about  by  the 
conduct  of  the  respondent.  Constantinidi  v. 
ConstanUnidi  (72  L.  J.  P.  82;  [1903]  P.  246) 
questioned.  Evans  v.  Evans,  75  L.  J.  P.  27; 
[1906]  P.  126 ;  94  L.  T,  616 ;  22  T.  L.  R.  322— 
Gorell  Barnes,  P. 

The  petitioner  was  an  actress,  and  was  at  the 
time  of  her  marriage  sixteen  years  old  and  an 
orphan.  The  respondent  seduced  her  and  after- 
wards married  her;  he  took  her  to  various 
places  and  compelled  her  to  obtain  money  by 
prostitution,  he  taking  the  money  and  ill- 
treating  her.  After  about  two  years  she  ran 
away,  and  while  away  occasionally  obtained 
money  by  prostitution,  as  she  was  destitute. 
The  Court  held  that  the  foots  of  the  case  justi- 
fied it  in  pronouncing  a  decree  in  the  peti- 
tioner's favour,  notwithstanding  her  adultery. 
Dodson  V.  Dodson,  54  W.  R.  220— Bargrave 
Deane,  J. 

Suppression  of  Material  Fact— Beftisal  te 
Exercise  Disoretion  of  Court  in  Favour  of  Peti- 
tioner QuHty  <tf  Wilftd  Suppression— Adultery  of 
Wife  Brought  About  by  Comion  and  Threats  of 

Husband.]— Although  the  adultery  of  a  peti- 
tioner is  not  an  absolute  bar  to  his  or  her  suit, 
and  may  be  such  as  the  Court  in  the  exercise 
of  its  discretion  would  ordinarily  relieve  against, 
such  adultery  is  a  material  fact,  and  should  be 
disclosed  by  the  petitioner.  The  wilful  sup- 
pression of  such  adultery,  and  the  deception 
practised  on  the  Court  by  such  suppression,  are 
reasons  for  the  refusal  of  the  Court  to  exercise 
its  discretion.  It  is  immaterial  that  such 
adultery  on  the  part  of  a  wife  was  brought 
about  by  the  coercion  and  threats  of  her  hus- 
band. Eoche  V.  Bochs,  74  L.  J.  P.  50;  [1905] 
P.  142 ;  92  L.  T.  668 ;  21 T.  L.  R.  332— Bargrave 
Deane,  J. 
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Semble,  the  nndisolosed  adultery  of  a  peti- 
tioner, when  brought  before  the  notice  of  the 
Coxat  by  the  King's  Proctor  as  a  material  fact 
which  has  been  suppressed,  is  on  a  par  with 
collusion,  although  the  latter  would  have  been 
an  absolute  bar  at  the  first  trial.    lb. 

Adultery  of  Husband  Petitioner.]— Where  a 
wife  left  her  husband  and  some  years  after- 
wards he  coomiitted  adultery  with  another 
woman,  the  Court,  on  the  husband's  petition 
for  dissolution  of  marriage  on  the  ground  of 
his  wife's  adultery,  in  the  exercise  of  its  dis- 
cretion in  the  circumstances  of  the  case  refused 
to  make  a  decree,  and  dismissed  the  petition. 
Constantinidi  v.  Constantinidi  (72  L.  J.  P.  82 ; 
[1903]  P.  246)  not  followed.  Todd  v.  Todd, 
23  T.  L.  R.  9— Bargrave  Deane,  J. 

Husband  Oontinuing  to  Lire  with  Seoond 
Wifb  after  Knowledge  that  First  Wife  Alive — 
If 0  Beasonable  Oronnds  for  Believing  First  Wife 
Dead.] — In  a  petition  for  divorce  by  a  husband 
it  appeared  that  the  parties  were  married  in 
1865,  that  they  lived  together  till  1874,  when 
the  wife  left  the  petitioner  owing  to  his 
straitened  circumstances  and  went  to  live  with 
her  brother-in-law.  Subsequently  she  wrote  to 
him  that  she  was  dying,  and  this  was  cor- 
roborated by  a  letter  from  her  sister-in-law. 
He  afterwards  heard  from  his  mother  that  his 
wife  had  died.  Believing  her  to  be  dead,  he 
re-married  in  1876,  and  did  not  discover  until 
1887  or  1888  that  the  first  wife  was  still  alive. 
Enquiries  were  then  made  which  shewed  she 
had  gone  through  the  form  of  marriage  with 
another  man  in  1882 : — Held,  on  the  evidence, 
that  the  petitioner  had  no  reasonable  grounds 
for  believing  his  first  wife  to  be  dead,  and  that 
having  lived  with  the  second  wife  for  a  number 
of  years  after  knowing  of  the  first  wife's  adul- 
tery, and  having  delayed  so  long  in  presenting 
his  petition,  it  was  not  a  case  in  which  the 
Court  would  exorcise  its  discretion  by  granting 
relief  under  section  31  of  the  Matrimonial 
Causes  Act,  1857,  and  that  the  petition  should 
therefore  be  dismissed.  Pegg  v.  Pegg,  20  T.  L.  R. 
353— Gorell  Barnes,  J. 

Husband's  Petition— Adultery  of  Petitioner 
—Adultery  after  Filing  Petition  for  Divorce- 
Warning  by  Bolicitor.]— The  petitioner  and 
respondent,  who  were  married  in  1872,  lived 
together  till  1882,  when  the  wife  disappeared. 
In  1898  the  petitioner,  in  the  honest  belief  that 
his  wife  was  dead,  formed  a  liaison  with  a 
woman,  which  continued  to  April,  1903,  when 
the  petitioner  learned  that  the  respondent  and 
co-respondent  were  living  together  m  Australia, 
whereupon  he  filed  his  petition  for  divorce. 
In  his  evidence  the  petitioner  admitted  that 
he  had  had  intimate  relations  on  several 
occasions  with  the  woman  with  whom  he  had 
had  this  liaison  since  the  petition  had  been 
filed,  notwithstanding  that  his  solicitors  had 
warned  him  not  to  renew  his  relations  with 
her  pendente  lite:—Heldy  that  the  Court  would 
not  exercise  its  discretion  in  favour  of  the 
petitioner,  and  that  the  petition  must  be  dis- 
missed. Hynes  v.  Hynes,  20  T.  L.  R.  781— 
Gk>rell  Barnes,  J, 

Bespondent  found  Guilty  of  Adultery— Peti- 
tioner Ooilty  of  Cruelty.]— The  discretion  con- 
ferred upon  the  Court  by  section  81  of  the 


Matrimonial  Causes  Act,  1857,  is  not  absolute 
or  arbitrary,  but  judicial.  Where  a  wife  has 
been  foimd  guilty  of  adultery  and  at  the  same 
time  the  husband  has  been  found  guilty  of 
crueUy,  the  principle  upon  which  the  Court 
ought  to  act  in  considering  whether  the  hus- 
band's cruelty  is  of  such  a  nature  as  to  consti- 
tute a  bar  to  relief,  so  as  to  prevent  it  from 
exercising  its  discretion  in  its  favour,  tump, 
as  a  general  rule,  on  the  consideration  of  the 
question  whether  or  no  the  petitioner's  cruelty 
has  in  any  way  conduced  to  the  wife's  adultery. 
Such,  at  all  events,  is  the  effect  of  the  decisions 
of  the  House  of  lK>rds  previous  to  the  passing 
of  the  Act  of  1857,  and  the  framers  of  that  Act 
must  be  deemed  to  have  had  those  decisions  in 
view  in  drafting  section  81.  Pryor  v.  Pryor, 
69  L.  J.  P.  99 ;  [1900]  P.  157— Jeune,  P. 

Nevertheless,  the  exercise  of  its .  discretion 
by  the  Court  is  not  absolutely  limited  by  this 
general  rule,  and  there  may  be  oases  where  the 
cruelty  is  of  so  wanton  and  improvoked  a 
character  that,  even  though  it  has  not  conduced 
to  the  adultery  of  the  respondent,  the  Court 
ought  to  refuse  to  grant  a  divorce.    lb. 

Although  it  is  usual  to  put  a  petitioner  upon 
terms  where  the  Court  grants  him  relief  under 
the  above  circumstances,  there  is  no  general 
rule  as  to  what  such  terms  should  be.  The 
Court  will  consider  every  case  on  its  own 
merits,  and  make  such  order  as  may  be  best  for 
the  benefit  of  the  parties  and  the  children  of 
the  marriage.    lb. 

Husband  Petitioner  Gailty  of  Cruelty- B«- 
gpondent  Guilty  of  Adultery.] — In  order  that 
the  Court  should  exercise  its  discretionary 
power  under  section  31  of  the  Matrimonial 
Causes  Act,  1857,  to  deprive  a  husband,  peti- 
tioning for  a  divorce  on  the  ground  of  his  wife's 
adultery,  of  his  decree,  on  the  ground  that  he 
has  himself  been  guilty  of  cruelty,  it  is  not  of 
itself  a  material  circumstance  that  the  conduct 
of  the  petitioner  caused  the  separation  of  tlie 
parties  antecedent  to  the  adultery  of  the  wife. 
The  cruelty  of  the  husband  must  conduce  to, 
if  it  does  not  cause,  the  adultery  of  the  wife ; 
and  if  that  adultery  is,  in  the  opinion  of  the 
Court,  brought  about  by  other  causes  than  the 
cruelty  of  the  husband — for  example,  the  habits 
and  inclination  of  the  wife — the  husband  who 
has  been  guilty  of  cruelty  is  nevertheless  en- 
titled to  his  decree.  Pryor  v.  Pryor  (69  L.  J. 
P.  99;  [1900]  P.  157)  foUowed.  Squire  v. 
Squire,  74  L.  J.  P.  1 ;  [1905]  P.  4 ;  92  L.  T.  472 ; 
21  T.  L.  R.  41— Jeune,  P. 

Hufband's  Petition— Wife  not  Appearing — 
Husband  formerly  Convicted  of  Desertion — Sepv 
ration  and  Allowance — Subtoquent  Adultery  of 
Wife.]— Where  a  husband  who  presents  a  peti- 
tion for  a  dissolution  of  his  marriage  has  been 
previously  convicted  of  desertion  imder  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1895,  the  Court  will  exercise  its  discretion  as 
to  granting  a  decree  dissolving  his  marriage. 
The  mere  foot  of  conviction  will  not  be  sufficient 
to  establish  a  bar.  The  whole  circumstances 
of  the  case  will  be  considered,  and  if  the  Court 
is  of  opinion  that  the  petitioner  acted  upon 
reasonable  grounds  he  will  not  be  deprived  of 
the  relief  prayed  for.  Lloyd  v.  Lloyd,  84  L.  T. 
728— Jeune,  P. 
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(ii.)  Where  Conduct  conducing  to  Adultery, 

Anteeadont  Miseondnet.] — Where  a  wife  has 
committed  several  acts  of  adultery  with  a  co- 
respondent, and  the  husband  has  been  guilty 
of  conduct  conducing  to  some  of  these  acts, 
the  husband  will  not  lose  his  right  to  a  divorce 
if  the  first  of  these  acts  occurred  prior  to  any 
such  conduct.  Millard  v.  Millard,  78  L.  T.  471 
— Gorell  Barnes,  J. 

VeoeMtry  Oomaqnexiee  to  Adultery.]— To 

enable  the  Ck>urt  to  exercise  its  discretion  in 
favour  of  a  wife  who  is  petitioning  for  a  divorce 
and  who  has  herself  oonmiitted  adultery,  she 
must  shew  that  her  adultery  was  the  necessary 
and  reasonable  consequence  of  her  husband's 
conduct.  Tulk  v.  Tulk,  23  T.  L.  R.  120— Gorell 
Barnes,  P. 

^—  Beiertion  by  Petitioner  Oondndng  to 
Adultery  of  Sefpondent — Amended  Prayer  for 
Jndieial  Separation  —  Desertioii  as  a  Bar  to 
Judicial  Separation  on  the  Chround  of  Adultery 
Considered.] — Desertion  not  having  been  a  matri- 
monial offence  in  the  Ecclesiastical  Courts,  it 
is  necessary,  in  considering  how  far  it  might 
be  a  bar  to  a  petition  for  judicial  separation, 
to  consider  how  for  a  party  who  has  been 
guilty  of  it  has  thereby  conduced  to  the  guilt 
of  the  other,  it  being  an  apparent  principle  of 
the  Ecclesiastical  Courts  to  refuse  relief  to  a 
petitioner  guilty  of  such  conduct.  Whatever 
might  be  the  effect  of  mere  desertion,  desertion 
directly  conducing  to  the  adultery  of  the  other 
party  bars  a  petitioner  guilty  of  such  desertion 
from  a  claim  to  judicial  separation.  Hodgson 
V.  Hodgson,  74  L.  J.  P.  140;  [1906]  P.  233; 
98  L.  T.  446;  53  W.  R.  623;  21  T.  L.  R.  601— 
Gorell  Barnes,  P. 

Adultery— Discretion  of  Court.]— A  wife  who 
had  been  driven  by  her  husband's  threats  and 
cruelty  to  earn  money  b^  prostitution  for  his 
benefit  left  him  in  1890,  and  from  1892  to  1895 
cohabited  with  another  person.  From  that  date 
to  the  time  of  filing  a  petition  for  dissolution  in 
1899,  on  the  ground  of  her  husband's  adultery  and 
cruelty,  she  had  led  a  respectable  life ; — Held, 
that,  under  the  circumstances,  her  misconduct 
was  the  continuing  result  of  the  original  mis- 
conduct of  her  husband,  and  that,  although  she 
was  not  under  his  control  at  the  time,  neverthe- 
less his  misconduct  had  conduced  to  her  adultery 
from  1892  to  1895,  and  therefore  the  Court  was 

i'ustified  in  exercising  the  discretion  conferred 
►y  section  81  of  the  Matrimonial  Causes  Act, 
1857,  and  granting  a  decree  in  her  favour. 
Symons  v.  Symons  (66  L.  J.  P.  81 ;  [1897]  P. 
167)  followed.  Burdon  v.  Burdon,  69  L.  J.  P. 
118— Gorell  Barnes,  J. 

Delay.]— In  a  petition  for  divorce  by  the  wife 
it  appeared  that  some  time  after  her  marriage 
with  the  respondent  he  had  been  guilty  of 
various  acts  of  misconduct.  They  lived  together, 
however,  after  these  acts  had  been  committed, 
and  then  separated  by  mutual  consent.  Shortly 
after  this  separation  the  respondent  asked  the 
petitioner  to  return  to  live  with  him,  and 
because  she  would  not  promise  to  do  so  he 
assaulted  and  pushed  her.  After  this  interview 
she  went  to  live  with  another  man,  as,  she  said, 
she  had  no  means  of  keeping  herself  and  her 


children.  While  she  was  living  with  this  man, 
the  respondent  conmiitted  bigamy,  for  which  he 
was  convicted  in  1901,  and  sentenced  to  a  term 
of  penal  servitude.  In  1908  the  petitioner  filed 
her  petition: — Held,  that  the  petitioner  had 
failed  to  shew  that  her  husband's  misconduct 
had  directly  conduced  to  her  adultery,  and  that 
therefore  she  had  failed  to  make  out  any  ground 
which  would  justify  the  Court  in  exercising  its 
statutory  discretion  in  her  favour  by  granting  a 
decree  for  a  divorce.  Shaw  v.  Shaw,  ^  T.  L.  B. 
795— Gorell  Barnes,  J. 

Wife  Driven  to  Prostitiition.]— A  wife  who 
had  been  driven  by  her  husband's  threats  and 
cruelty  to  earn  money  by  prostitution  for  his 
benefit  left  him  in  1890,  and  from  1892  to  1895 
cohabited  with  another  person.  From  that 
date  to  the  time  of  filing  a  petition  for  dissolu- 
tion in  1899,  on  the  ground  of  her  husband's 
adultery  and  cruelty,  she  had  led  a  respectable 
life : — Held,  that,  imder  the  circumstances,  her 
misconduct  was  the  continuing  result  of  the 
original  misconduct  of  her  husband,  and  that, 
although  she  was  not  under  his  control  at  the 
time,  nevertheless  his  misconduct  had  conduced 
to  her  adultery  from  1892  to  1895,  and  there- 
fore the  Court  was  justified  in  exercising  the 
discretion  conferred  by  section  31  of  the  Matri- 
monial Causes  Act,  1857|  and  granting  a  decree 
in  her  favour.  Symons  v.  Symons  (66  L.  J.  P. 
81 ;  [1897]  P.  167)  foUowed.  Burdon  v.  Burdon, 
69  L.  J.  P.  118 ;  [1901]  P.  52— Gorell  Barnes,  J. 

Pleading.]— If  it  appears  to  the  Court,  as  the 
result  of  the  evidence,  that  a  petitioner  has  been 
guilty  of  such  wilful  neglect  and  misoonduot  as 
has  conduced  to  the  adultery,  The  Court, 
taking  cognisance  of  it,  may  dismiss  the  peti- 
tion, although  no  charge  of  such  neglect  or  mis- 
conduct has  been  pleaded.  Tacit  acquiescence 
may  amount  to  such  neglect  or  misconduct. 
Robinson  v.  BoHnson,  72  L.  J.  P.  63 ;  [1903] 
P.  155  ;  89  L.  T.  74— Bucknill,  J. 


(e)  Intervention  of  King's  Proctor, 

Petitioner  Guilty  of  Adultery.]— The  Court 
will  not  exercise  its  discretion  under  section  31 
of  the  Matrimonial  Causes  Act,  1857,  merely  on 
the  ground  that  the  adultery  of  the  petitioner  is 
more  or  less  pardonable  or  capable  of  excuse. 
The  question  for  decision  is  whether  or  not  the 
misconduct  of  the  petitioner  has  been  directly 
caused  by  that  of  the  respondent.  Where  the 
King's  Proctor  brings  the  adultery  of  the 
petitioner  to  the  notice  of  the  Court,  although 
the  conduct  of  the  petitioner  may  be  more  or 
less  pardonable  and  capable  of  excuse--as,  for 
example,  where  the  petitioner  has  been  oom- 
pelled  to  leave  the  respondent  by  reason  of  the 
incestuous  adultery  of  the  latter — yet,  'never- 
theless, if  the  subsequent  adultery  of  the 
petitioner  appears  to  have  been  not  directly 
caused  by  the  conduct  of  the  respondent,  the 
Court,  in  the  exercise  of  its  discretion,  may 
allow  the  intervention  and  rescind  the  decree 
Ttisi.  GonstaTUinidi  v.  Constantinidi  (72  L.  J.  P. 
82 ;  [1903]  P.  246),  and  previous  cases  therein 
cited,  discussed.  Wyke  v.  Wyke,  73  L.  J.  P.  38 ; 
[1904J  P.  149;  90  L.  T.  172;  20  T.  L.  R.  193- 
Bucknill,  J. 

Concealment  of  Material  Pacts.] — Concealmeni 
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of  material  facts  as  a  bar  to  a  divorce  is  on  a 
different  footing  to  collusion  unless  the  conceal- 
ment is  the  result  of  collusion,  collusion  being 
an  absolute  bar ;  while  concealment  of  facts  is 
not  a  bar,  either  absolute  or  discretionary,  un- 
less the  facts,  if  before  the  Court,  would  have 
caused  the  Court  to  withhold  a  decree.  Where 
on  a  disclosure  of  all  the  facts  a  decree  would 
in  the  first  instance,  in  the  exercise  of  the  dis- 
cretion of  the  Court,  have  properly  been  pro- 
nounced, mere  non-disclosure  is  no  ground  for 
rescinding  a  decree,  already  pronounced.  The 
effect  of  Boche  v.  Boche  (74  L.  J.  P.  50 ;  [1905] 
P.  142)  and  Butler  v.  Butler  (69  L.  J.  P.  25 ;  15 
P.  D.  66)  upon  the  authority  of  Alexandre  v. 
Alexandre  (89  L.  J.  P.  84 ;  L.  R.  2  P.  &  D.  164) 
discussed.  Hunter  v.  Hunter,  74  L.  J.  P.  157 ; 
[1905]  P.  217  ;  93  L.  T.  451 ;  53  W.  R.  666;  21 
T.  L.  R.  602— GoreU  Barnes,  P. 

Bijeotion  of  Interventioii.]  —  Where  after 
decree  nisi  in  an  undefended  case  the .  King's 
Proctor  brings  the  adultery  of  the  petitioner 
to  the  notice  of  the  Court,  but  it  is  clear  that 
the  adultery  of  the  petitioner  has  not  in  any 
way  conduced  to  the  adultery  of  the  respondent 
on  which  the  decree  nisi  proceeded,  the  Court, 
in  the  exercise  of  its  discretion,  may  reject  the 
intervention  of  the  King's  Proctor  and  aUow 
the  petitioner  to  retain  the  decree.  Gonstanti- 
nidi  V.  Constantinidi  and  Lance  (72  L.  J.  P.  82 ; 
[1903]  P.  2i6)  followed.  Coombs  v.  Coombs,  73 
L.  J.  P.  23— Jeune,  P. 

Tfo  Answer  Filed— Duty  to  Prove  Paots.]— The 
petitioner  having  obtained  a  decree  nisi  for  a 
divorce,  the  King's  Proctor  intervened  and  filed 
a  plea  alleging  that  the  petitioner  had  com- 
mitted adultery.  The  petitioner's  solicitors 
wrote  to  the  King's  Proctor  that  their  client 
denied  the  allegations  in  the  plea,  but  that  she 
had  not  the  means  to  contest  the  matter: — 
Heldf  that  the  King's  Proctor  need  not  prove 
the  allegations  in  the  plea,  but  might  proceed 
by  motion.  Crotoden  v.  Crowden,  23  T.  L.  R. 
143 — Bargrave  Deane,  J. 


(f)  Evidence, 

Identiilcation  by  Photograph  Alone.] — Circum- 
stances in  which  the  Court  acted  upon  identifi- 
cation by  a  photograph  only.  Dawson  v. 
Dawson,  23  T.  L.  R.  716— Buoknill,  J. 

Questions  pat  to  Bespondent  as  to  Aots  of 
Adultery  on  Sorring  Citation  and  Petition.]— 
It  is  an  improper  practice  for  the  person  who 
serves  the  respondent  to  a  divorce  petition  to 
take  that  opportunity  to  interrogate  him  to 
obtain  admissions  of  guilt.  HcUlam  v.  Hallam, 
20  T.  L.  R.  34— BuckniU,  J. 

Erideneo  —  Application  for  Ckimmission  to 
Examine  Witnesses  Abroad  before  Servioe  of 
Citation— Costs.]  —  On  being  satisfied  by  affi- 
davit that  the  matter  was  urgent.  The  Court, 
before  service  of  citation,  gave  to  a  wife 
petitioner  leave  to  send  out  a  commission  to 
examine  witnesses  abroad  at  her  own  expense, 
subject  to  the  admissibility  of  such  evidence  at 
the  trial,  and  reserved  the  question  of  costs. 
Brown  v.  Broum  (33  L.  J.  P.  203)  followed. 
VaUentine  v.  VallenUne,  70  L.  J.  P.  89;  [1901] 
P.  283 :  86  L.  T.  171— Jeune,  P. 


Bespondent  and  Co-respondent  Shewn  to  have 
Committed  Aots  of  Pamiliarity  Soggestiye  of 
Adultery  before  Date  of  Petition— E^denee  of 
Actual  Adultery  Later  than  Date  of  Petition.] 
—Where  a  husband  who  petitioned  for  a  disso- 
lution of  his  marriage  on  the  ground  of  his 
wife's  adultery  with  the  co-respondent  was  only 
able  to  prove  that  they  had  been  guilty  of  acts 
of  great  familiarity  suggestive  of  adultery 
previous  to  the  date  of  the  petition,  —  The 
CoxTRT  allowed  the  petitioner  to  give  evidence 
of  actual  adultery  committed  by  the  respondent 
and  co-respondent  after  the  date  of  the  petition, 
on  the  ground  that  such  evidence  tended  to 
shew  what  inferences  ought  to  be  drawn  from 
the  aots  of  familiarity  proved  to  have  been 
committed  before  the  date  of  the  petition. 
Wales  V.  Wales  and  CuUen,  69  L.  J.  P.  34; 
[1900]  P.  63— GoreU  Barnes,  J. 

Fresh  ETidenee  —  Be-hearing  —  Principle  on 
which  Granted.]— The  Court  will  grant  a  new 
trial  or  re-hearing,  where  fresh  evidence  has  been 
obtained  since  the  original  trial  or  hearing,  if  it 
is  of  opinion  that  the  proposed  fresh  evidence  is 
such  that,  if  brought  before  a  jury,  a  different 
verdict  to  that  in  the  former  trial  or  hearing 
would  probably  be  given.  Anderson  v.  Tiim^is 
(36  L.  T.  711)  followed.  Taylor  v.  Taylcyr, 
68  L.  J.  P.  116 ;  81  L.  T.  494— D. 

Petitioner  of  Vnsonnd  Mind— Bef^isal  by  Super- 
intendent of  Asylum  to  allow  Her  to  be  Seen  for 
Purpose  of  Swearing  Affidavit — Peremptory  Order 
against  Commissioners  in  Lunaoy.] — A  wife, 
being  certified  of  unsound  mind  and  confined  in 
an  asylum,  desired  to  file  a  petition  against  her 
husband  for  judicial  separation.  Such  desire 
being  conmiunicated  to  her  solicitors  by  her 
son,  a  petition  was  in  due  course  prepared  by 
them.  When  their  managing  clerk,  accom- 
panied by  a  commissioner  for  oaths,  called  at 
the  asylum  for  the  purpose  of  enabling  the  pro- 
posed petitioner  to  swear  the  affidavit  in  sup- 
port, as  required  by  the  Matrimonial  Causes 
Act,  1857,  s.  41,  and  rule  2,  Divorce  Court  Rules, 
1865,  the  superintendent  refused  to  allow  her  to 
be  seen,  producing  as  his  authority  a  certain 
circular  from  the  Commissioners  in  Lunacy. 
The  Commissioners,  on  being  applied  to,  sup- 
ported the  action  of  the  superintendent.  The 
solicitors  to  the  petitioner,  having  obtained 
special  leave  on  the  ground  of  urgency,  and 
after  due  notice  to  the  Commissioners,  moved 
the  Court  for  an  order  to  the  said  Commissioners 
ordering  them  to  authorise  the  superintendent 
of  the  asylum  to  allow  the  representative  of  her 
solicitors  and  a  commissioner  for  oaths  to  have 
access  to  Uie  proposed  petitioner  to  enable  her 
to  swear  the  necessary  affidavit  in  support  of 
the  petition.  The  Court  made  the  order  as 
prayed,  to  be  drawn  up  forthwith.  Beechamt 
In  re,  or  Ex  parte,  70  L.  J.  P.  20 ;  [1901]  P.  65 ; 
84  L.  T.  63— Jeune,  P. 

Irish  Divoroo  Bill— Evideneo  taken  in  India.] 
— Evidence  taken  in  India  on  conmiission,  and 
received  and  acted  on  by  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  in 
Ireland,  admitted  to  be  used  on  the  second 
reading  of  an  Irish  divorce  bill.  Jones*  Divorce 
Bin,  [1899]  A.C.  348— H.L.  (Ir.)  And  see  supra. 
Grounds  for,  col.  924. 

Liability  of  Witness  to  Answer  Question  tend- 
ing to  Shew  Adultery.]— <See  Evidence,  col.  817. 
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(g)  Co-respondent:  Damages, 


Decree  Hiii— Interrention  of  Oo-refpondent — 
Decree  Abioliite.]— A  co-respondent  entered  an 
appearance  in  a  divorce  suit,  but  did  not  de- 
fend the  action.  A  decree  nisi  was  obtained  by 
the  petitioner: — Held,  that  the  co-respondent 
could  not  afterwards  intervene  to  shew  cause 
why  the  decree  should  not  be  made  absolute. 
Harries  v.  Harries,  86  L.  T.  262— Gorell 
Barnes,  J. 

Co-respondent  Dying  daring  Pendency  of  Bnit.] 

—  Where  a  co-respondent  dies  during  the  pen- 
dancy of  a  suit,  semble  that  the  proper  course 
is  to  apply  by  motion  to  strike  his  name  out  of 
the  i>otition.  Walpole  v.  Walpole  and  Chamber- 
lain (No.  1),70  L.  J.  P.  23;  [1901]  P.  86;  84 
L.  T.  63— Jeune,  P. 

Two  Trialf— Pint  Trial  AbortiYe— Petitioner 
and  Bespondent  both  found  (hdlty  of  Adultery.]— 
A  husband*s  petition  for  dissolution,  on  which 
the  wife  made  counter-charges  of  adultery  and 
cruelty,  was  heard  in  May,  1901,  when  the  jury 
intimated  that  they  were  agreed  that  the  peti- 
tioner had  been  guilty  of  cruelty  and  adultery, 
but  were  unable  to  agree  as  to  the  adultery  of 
the  respondent  and  co-respondent.  No  verdict 
was  entered  on  these  findings,  and  the  jury  were 
discharged.  On  a  second  trial  in  November, 
1901,  the  jury  found — first,  that  the  respondent 
and  co-respondent  had  been  guilty  of  adultery ; 
secondly,  that  the  petitioner  had  been  guilty  of 
adultery  with  one  girl,  but  not  otherwise; 
thirdly,  that  the  respondent  had  condoned  that 
adultery ;  and  fourthly,  that  the  petitioner  had 
not  been  guilty  of  cruelty.  The  Court  was  not 
asked  to  exercise  its  discretion  under  section  31 
of  the  Matrimonial  Causes  Act,  1857,  though  it 
intimated  that  it  would  not  in  any  case  have 
done  so : — Held,  that  the  wife  should  have  her 
full  costs  of  both  trials,  and  the  co-respondent 
was  condenmed  in  the  costs  of  all  the  issues 
on  which  he  had  failed  in  both  trials.  Morgan 
V.  Morgan  and  Porter  (38  L.  J.  P.  41 ;  L.  II. 
.1  P.  &  D.  644)  and  Grosvenor  v.  Orosvenor 
(34  W.  R.  140)  conmiented  on  and  explained. 
Waudby  v.  Waudby,  71  L.  J.  P.  43 ;  [1902] 
P.  86;  86  L.  T.  123;  60  W.  R.  176;  66  J.  P. 
280— Gorell  Barnes,  J. 

Damages  Claimed  against  Oo-respondent — 
Amoont  of  Damages  not  Speciiied.]— In  a  hus- 
band's petition  for  divorce,  by  reason  of  his 
wife's  adultery  with  the  co-respondent,  when 
there  is  a  claim  for  damages  the  amount  claimed 
must  be  specified  in  the  petition.  Pegler  v. 
Pegler,  86  L.  T.  649— Gorell  Barnes,  J. 

Claim  for  Damages— Duty  of  Jury  to  Assess 
Damages.] — Where  a  husbaind  in  a  petition  for 
dissolution  of  marriage  claims  damages  trom 
the  co-respondent,  and  the  adultery  of  the 
respondent  and  co-respondent  is  proved,  the 
jury  are  not  bound,  if  they  think  the  case  is 
not  one  for  damages,  to  assess  the  damages 
at  some  sum,  however  small.  Oibson  v.  (Hb- 
son,  94  L.  T.  619;  22  T.  L.  R.  361— Gorell 
Barnes,  P. 

Amoont  Assessed  by  Jury  Greater  tban  that 
Claimed  in  Petition — Practice.] — Where,  in  an 


undefended  suit,  the  jury  assesses  the  damages 
at  an  amount  higher  than  that  claimed  in  the 
petition,  the  proper  course  is  for  the  petitioner 
to  take  out  a  summons  in  chambers,  on  notice 
to  the  co-respondent,  for  leave  to  amend  aod 
reserve  the  petition.  Beckett  v.  Beckett  and 
Jozies,  70  L.  J.  P.  17;  [1901]  P.  86;  84  L.  T. 
272— Jeune,  P. 


Lt  of.]— Loss  of  consortium  is  not 
the  only  ground  on  which  damages  ought  to  be 
assessed  against  a  co-respondent.  Although 
one  main  ground  for  damages  is  the  breaking 
up  of  the  matrimonial  home,  it  is  not  the  onlv 
ground.  If  a  separation  had  taken  place  be- 
tween the  husband  and  wife  before  she  com- 
mitted adultery  with  the  co-respondent,  that 
would  be  a  good  reason  for  assessing  the  damages 
at  a  lower  rate.  At  the  same  time,  a  man  is 
wronged  by  the  seduction  of  his  wife  far  beyond 
the  loss  which  he  sustains  by  the  breaking  up 
of  his  home,  and  the  mere  fekct  that  he  wss 
separated  and  living  apart  from  his  wife  at 
the  time  she  was  seduc^  is  no  answer  to  a 
claim  for  damages  by  the  husband  against 
the  adulterer.  Evans  v.  Evans  and  PhtU, 
68  L.  J.  P.  70;  [1899]  P.  195;  81  L.  T.  60 
—Jeune,  P. 

Harried  Woman— Ifo  Evidence  of  Knowledge 
of  Co-respondent.] — Where  a  man  conmiits  adal- 
tery  with  a  woman,  who  is  in  fact  a  married 
woman,  but  there  is  no  evidence  that  he  knew 
that  she  was  married,  he  takes  the  risk  as  reganLi 
damages  being  assessed  against  him  ;  but  where 
the  woman  hold  herself  out  to  commit  adultery 
as  if  she  wore  not  a  married  woman,  then  the 
damages,  if  any,  should  be  reduced  to  next  to 
nothing.  Watson  v.  Watson,  21  T.  L.  R.  ^0- 
Gorell  Barnes,  P. 

Co-respondent  Unaware  that  Bespondent  wu 
married — Eridenoe — Onns  Probandi.] — In  a  pro- 
ceeding for  dissolution  of  marriage  the  burden 
of  showing  that  the  co-respondent  knew  that 
the  respondent  was  a  married  woman  is  cast  on 
the  petitioner,  and,  in  the  absence  of  evidence, 
a  jury  should  assume  that  the  co-respondent 
had  no  reason  for  believing  the  respondrat 
was  other  than  a  single  woman.  Lord  v.  Lcrd 
and  Lambert,  69  L.  J.  P.  64;  [1900]  P.  297- 
Gorell  Barnes;  J. 

Damages  may,  however,  be  recovered  from  a 
co-respondent,  whether  he  knew  the  respondent 
was  a  married  woman  or  not.  On  the  other 
hand,  although  a  co-respondent  aooepts  the 
risk  of  his  conduct,  if  he  did  not  know  the 
respondent  was  married,  then  the  wrong  he  did 
to  the  petitioner  was  done  unwittingly,  and,  in 
assessing  the  amoxmt  of  damages,  the  jory 
ought  to  bear  this  in  mind.    lb. 

Adultery  of  Wife  — Claim  Itj  Husband  far 
Damages  Only— Hosband  Chiilty  of  Xatrimiaial 
OfTence— Discretion.] — A  petition  for  dama^ 
only  presented  b^  a  husband  under  section  33 
of  the  Matrimonial  Causes  Act,- 1867,  is  by  the 
same  section  to  be  dealt  with  subject  to  all  the 
enactments  of  the  same  Act  with  reference  to 
petitions  presented  thereunder.  A  oonseqnenoe 
is  that  such  a  husband,  who  has  himseu  beeo 
guilty  of  a  matrimonial  offence  disentitling  him 
to  the  exercise  in  his  fovour  of  the  dlscretko 
of  the  Court  under  section  31   of  the  suae 
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Act,  had  he  been  petitioning  for  dissolution  of 
marriage,  is  incompetent  for  a  like  reason  to 
prosecute  a  petition  under  section  33  for 
damages  only.  Cox  v.  CoXf  75  L.  J,  P.  76; 
[1906]  P.  267  ;  95  L.  T.  546 ;  22  T.  L.  R.  667— 
Gorell  Barnes,  P. 

Proyable  Debt.] — Damages  obtained  by  a  pe- 
titioner in  a  suit  in  the  Divorce  Court  against 
the  co-respondent  which  are  subject  to  any 
order  of  the  Court  appropriating  them  to  any 
particular  purpose  are  a  debt  or  liability  which 
is  provable  in  the  bankruptcy  of  the  co-respon- 
dent. O^Oorman,  In  re;  Bale^  ex  parte y  68 
L.  J.  Q.B.  650 ;  [1899]  2  Q.B.  62  ;  80  L.  T.  501 ; 
47  W.  R.  543 ;  6  Manson,  204— Wright,  J. 

(h)  Effect  of  Judicial  Separation  or  Divorce, 

Husband's  Liability  —  Decree  for  Judicial 
Separation  —  Second  Biyorce  Petition  —  Ali- 
mony—  Oosts  —  Taxation — Betainer  of  Solici- 
tor.]— Section  26  of  the  Matrimonial  Causes 
Act,  1867,  is  a  positive  enactment  superseding 
the  old  law  and  exempting  the  husband  from  all 
liability  in  respect  of  the  wife's  contracts  entered 
into  after  a  decree  for  judicial  separation,  with 
the  exception  that  he  is  liable  for  the  wife's 
necessaries  if  he  makes  default  in  the  payment 
of  alimony ;  but  the  section  does  not  enact  that 
under  a  continuing  contract  on  which  the 
husband  was  originally  liable  his  liability  is 
determined  as  from  the  date  of  the  decree. 
Wingfield  <£  Blew,  In  re,  73  L.  J.  Ch.  797; 
[1904]  2  Ch.  665 ;  91  L.  T.  783— C.A. 

Accordingly  the  retainer  of  a  solicitor  by  a 
wife,  as  agent  of  her  husband  under  her  im- 
plied authority  to  pledge  his  credit,  to  defend 
divorce  proceedings  instituted  by  her  husband, 
and  a  similar  retainer  to  conduct  an  action  of 
detinue  against  her  husband,  are  not  deter- 
mined by  virtue  of  a  decree  for  judicial  separa- 
tion, and  the  husband  is  liable  to  the  solicitor 
for  solicitor  and  client  costs  incurred  after  as 
well  as  before  the  date  of  the  decree,  notwith- 
standing section  26  of  the  Matrimonial  Causes 
Act,  1857;  but  by  virtue  of  that  section  the 
husband  is  not  liable  to  the  solicitor  on  a  re- 
tainer which  is  first  given  by  the  wife  after  a 
decree  for  judicial  separation,  he  not  being  in 
default  in  the  payment  of  alimony.    lb. 

For  this  purpose  the  costs  of  subsequent 
applications  for  alimony  are  covered  by  the 
retainer  in  the  original  proceedings  in  which 
they  are  made ;  but  a  Second  divorce  petition 
is  not  to  be  treated  as  a  continuation  of  a 
former  divorce  petition,  so  as  to  be  covered  by 
the  former  retamer.    16. 

Peer  Divorced  on  His  Wife's  Petition— Be- 
marriage  of  Petitioner  with  a  Commoner  — 
Petitioner's  Use  of  Title  —  Ii^jnnction.]  —  An 
injunction  will  not  be  granted  to  restrain  the 
former  wife  of  a  peer,  whose  marriage  with 
him  has  been  dissolved  and  who  has  subse- 
quently married  a  conmioner,  from  using  her 
former  title.  The  peer  by  such  user  suffers 
no  legal  wrong  or  damage.  Cowley  (Earl)  v. 
Cowley  (Countess),  70  L.  J.  P.  83 ;  [1901]  A.C. 
450 ;  85  L.  T.  264 ;  50  W.  R.  81—  H.L.  (E.) 

EflSect  of  Divorce  on  Xaniage  Settlement.]— 
See  Sbttlehemt. 


(i)  Alimony  and  Maintenance, 

Allowance  to  Wife— Dam  Oasta  Clanse.]— The 
object  of  the  Court  in  ordering  a  provision  for  a 
guilty  wife  is  that  she  should  be  protected  from 
temptation  and  lead  a  respectable  life ;  at  the 
same  time,  a  husband  should  not  be  called  upon 
to  support  a  wife  who  is  leading  an  immoral 
life,  and  on  this  ground,  as  well  as  for  the  pro- 
tection of  the  wife,  the  provision  for  her  should 
be  limited  dum  casta.  Lander  v.  Lander  (60 
L.  J.  P.  66;  [1891]  P.  161)  commented  on. 
Squire  v.  Squire,  74  L.  J.  P.  1 ;  [1905]  P.  4 ; 
92  L.  T.  472 ;  21  T.  L.  R.  41— Jeune,  P. 

**Dnm  sola  et  casta"  clause.]  — The  words 
dum  sola  vixerit  may  be  inserted  in  a  deed 
securing  permanent  maintenance  to  a  wife  with- 
out the  addition  of  the  words  et  casta.  Smith 
V.  SmUh  {No.  1),  67  L.  J.  P.  54;  [1898]  P.  29; 
78  L.  T.  28— Jeune,  P. 

In  deciding  whether  a  permanent  allowance 
as  above  should  be  limited  dum  sola  et^  casta 
vixerit  or  not,  the  Court  should  consider — 
first,  the  conduct  of  the  parties;  secondly, 
their  position  in  life,  ages,  and  respective 
means ;  thirdly,  the  amount  of  provision  actu- 
ally made;  fourthly,  the  existence  or  non- 
existence of  children,  and  who  has  the  custody 
of  them ;  and  fifthly,  any  other  circumstances 
which  may  be  important  in  the  particular  case. 
Wood  V.  Wood  (60  L.  J.  P.  66;  [1891]  P.  272) 
followed.  Kettlewell  v.  Kettlewell,  67  L.  J.  P. 
16 ;  [1898]  P.  138 ;  77  L.  T.  631. 

Permanent  Kaintenance— Basis  of  Calculation 
—Wife  Petitioner.]— Although  the  general  rule 
is  that  one-third  of  the  joint  income  of  husband 
and  wife  should  be  allotted  as  permanent  main- 
tenance to  a  wife  petitioner  who  has  been 
successful  in  obtainmg  a  dissolution  of  her 
marriage,  this  rule  does  not  apply  where  such 
income  is  very  large.  In  such  a  case  the 
Court,  following  the  opinion  of  Lord  Ludlow, 
L.J.,  and  Chttty,  L.J.,  in  Sykes  v.  Sykes  (66 
L.  J.  P.  162;  [1897]  P.  306),  held  that  the 
proper  test  is  what  would  be  considered  an 
adequate  jointure  for  the  wife  (as  widow)  in 
case  of  her  husband's  death.    lb, 

Gross  Sum  of  Honey.] — Where,  on    a 

petition  for  permanent  maintenance,  the  Regis- 
trar reoonmiended  "  that  the  respondent  secure 
to  the  petitioner  the  sum  of  7211.  a  year  durmg 
their  joint  lives,  or  a  gross  sum  of  money  of 
6,0001.,** — The  Coubt  on  the  application  of  the 
petitioner,  there  being  no  issue  of  the  marriage, 
and  the  respondent  not  opposing,  ordered  that 
the  respondent  should  pay  the  sum  of  6,000Z. 
direct  to  the  petitioner.  Kirk  v.  Kirk,  71 
L.  J.  P.  78;  [1902]  P.  145;  87  L.  T.  148— 
Gorell  Barnes,  J. 

Lamp  Sum— Security.] — The  Court  has 

no  power  either  to  order  a  lump  sum  to  be 
paid  over  to  a  wife  absolutely  for  her  permanent 
maintenance,  or  to  order  such  lump  sum  to  be 
secured  to  her  or  to  the  issue  of  the  marriage 
by  settlement  for  a  longer  period  than  her  own 
life.  Twentyman  v.  Tiventyman,  72  L.  J.  P.  86 ; 
[1903]  P.  82 ;  88  L.  T.  571 ;  51  W.  R.  575— 
Jeune,  P. 
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0rott  811m  Ordered  to  be  Paid  to  Wife 

withoat  Settlement.]— By  section  32  of  the 
Matrimonial  Causes  Act,  1857,  *'  the  Court 
may,  if  it  shall  think  fit,*'  after  pronounomg 
a  decree  for  the  dissolution  of  a  marriage, 
*'  order  that  the  husband  shall,  to  the  satis- 
faction of  the  Court,  secure  to  the  wife  such 
gross  sum  of  money  ...  as  ...  it  shall  think 
reasonable.'*  Where  a  wife,  who  had  obtained 
a  decree  absolute  for  the  dissolution  of  her 
marriage,  filed  a  petition  for  permanent  main- 
tenance, and  it  appeared  that,  as  far  as  could  be 
ascertained,  the  only  property  belonging  to  the 
husband  was  a  sum  of  8202.  standing  to  his 
credit  in  a  Chancery  action,  the  Court  (confirm- 
ing the  report  of  the  Registrar)  ordered  that 
that  fimd  should  be  applied,  in  the  first  in- 
stance, to  the  payment  of  the  wife's  costs,  and 
that  the  balance  should  be  paid  over  to  her 
absolutely  without  settlement.  Morris  v.  Morris 
(31  L.  J.  P.  33)  followed.  Stanley  v.  Stanley, 
G8  L.  J.  P.  7;  [1898]  P.  227;  79  L.  T.  104; 
47  W.  R.  272— Gorell  Barnes,  J. 

Seoority.] — On  an  application  for  permanent 
maintenance  by  a  wife  petitioner  who  had 
obtained  a  decree  nm  on  the  ground  of  the 
husband's  cruelty  and  adultery,  the  registrar, 
treating  the  husband's  property  as  producing  4 
per  cent,  per  annum,  reconmiended  that  an 
annual  sum  should  be  secured  to  the  wife  on 
the  husband's  property,  such  sum  amounting  to 
one- third  of  the  mcome  thereof  at  4  per  cent. 
The  Court  varied  the  report  by  ordermg  that 
this  sum  should  be  secured  on  a  third  only  of 
the  husband's  property,  and  that,  as  to  the 
difference  between  this  sum  and  the  sum  pro- 
duced by  such  third  invested  in  trust  securities, 
the  wife  must  be  content  with  the  husband's 
personal  covenant.     Shorthottse  v.  Shorthouse, 

78  L.  T.  687— Jeune,  P.  Affirmed,  79  L.  T.  366 
— C.A. 

Variation  of  Order— Practice — Appeal.] — A 
wife  obtained  a  dissolution  of  marriage  and 
filed  a  petition  for  maintenance.  A  large  por- 
tion of  the  respondent's  income  was  derived 
from  a  mortgage  producing  5  per  cent.  The 
Registrar  made  his  report  and  the  Court  con- 
firmed it  on  the  basis  of  the  respondent's 
.  income  during  the  subsistence  of  this  mortgage. 
Notice  that  the  mortgage  was  to  be  paid  off 
had  now  been  given.  Application  was  now 
made  to  vary  the  order  on  the  ground  that  after 
payment  of  the  mortgage  interest  at  the  rate  of 
5  per  cent,  could  not  be  obtained,  and  that 
under  the  circumstances  the  respondent  would 
be  deprived  of  an  undue  amount  of  income : — 
Heldy  that  the  point  not  having  been  taken  or 
reserved  at  the  hearing  of  the  motion  to  con- 
firm the  Registrar's  report,  the  Court  had  now 
no  power  to  vary  the  order,  and  that,  except  by 
consent,  no  variation  thereof  could  be  obtained 
except  hj  appeal.  Shorthouse  v.  Shorthouse 
(sifpra)  distinguished.    Smith  v.  Smith  {No.  2), 

79  L.  T.  124— Jeune,  P. 

Oompastionate  Allowance  —  Wife  ChiUty  of 
Adolt^ — Discretion  of  Oonrt.]  —  The  Court 
under  section  32  of  the  Matrimonial  Causes  Act, 
1857,  has  an  absolute  discretion  to  order  a 
husband  to  provide  for  a  guilty  wife,  if  it  should 
be  of  opinion  that  the  circumstances  of  the 
case  warrant  it  in  so  doing.  Robertson  v.  Robert- 
son and  Favagrossa  (8  P.  D.  94)  considered. 


Ashcroft  v.  Ashcroft,  71  L.  J.  P.  125;  [1903] 
P.  270;  87  L.  T.  229 ;  61  W.  R.  293— CJL 

So  in  a  case  where  the  wife  waA  found 
guilty  of  adultery.  The  Court,  being  satisfied 
that  she  was  in  delicate  health  and  quite  un- 
able to  support  herself  and  earn  her  own  living, 
and  that  she  was  entirely  without  means  and 
had  no  friends  or  relations  who  would  support 
her,  ordered  the  petitioner  to  secure  her  by 
deed  the  sum  of  IZ.  a  week  for  life — dutn  sola  et 
casta  vixerit — although  the  petitioner  had  been 
guilty  of  no  misconduct  and  opposed  the  making 
of  the  order.    lb. 

Alimony— Examination  of  '^tnece— Keans  of 
Husband — Befasal  to  Attend — Gondnct-mmiie7-] 

— Where  after  a  decree  absolute  for  dissolution 
of  marriage  upon  the  wife's  petition  an  order 
is  made  for  the  husband  to  attend  before  the 
Registrar  to  be  examined  as  to  his  means  for 
the  purposes  of  the  assessment  of  permanent 
alimonv  for  the  wife,  conduct-money  is  payable 
to  the  nusband,  and  in  default  thereof  an  order 
of  conmiittal  cannot  be  made  against  him  for 
not  attending.  Townend  v.  Townend,  21 T.  L.  R, 
657— GoreU  Barnes,  P.  Reversed,  93  L.  T.  680 ; 
22  T.  L.  R.  50— C.A. ;  but  not  to  be  taken  as  a 
precedent,  40  L.  J.  N.C.  788,  853 ;  [1905]  W.  N. 
158,178;  22T.  L.  R.  128. 

Arrears  of  Alimony— Action  in  King's  Bendi 
Division — Order  of  Probate  and  Diyoree  Biviaion 
— Final  Jodgment.]— ^An  action  for  arrears  of 
alimony  will  not  lie  in  the  King's  Bench  Divi- 
sion on  an  order  for  payment  of  alimony  made 
in  the  Probate  and  Divorce  Division,  because 
that  order  is  not  a  final  and  conclusive  order, 
but  still  remains  subject  to  the  control  of  and 
to  variation  by  the  latter  Division.  Baiiey 
V.  Bailey  (63  L.  J.  Q.B.  583 ;  13  Q.B.  D.  855) 
applied.  Robins  v.  Robins,  76  L.  J.  K.B.  649 ; 
[1907]  2  K.B.  13;  96  L.  T.  787 ;  23  T.  li,  R.  428 
— Joyce,  J. 

Alimony  Pendente  Lite  —  Separation  Deed— 
Xaintenanee  and  Ednoation  of  Ohildren.}— On 
the  wife's  petition  for  an  allowance  by  way  of 
Sk^mony  pendente  lite  and  for  the  maintenance 
and  education  of  the  children  of  the  marriage, 
the  husband  was  ordered  to  give  particulars  of 
his  income  notwithstanding  an  agreement  for 
separation  under  which  the  husband  had  agreed 
to  pay  an  annual  sum  to  the  wife.  Bti^ry  ▼. 
Barry,  70  L.  J.  P.  17 ;  [1901]  P.  87 ;  84  L.  T.  33 ; 
49  W.  R.  370— C.A.  And  see  Childers  v.  ChUders 
(othenvise  Burford)^  68  L.  J.  P.  90— Jeune,  P. 


(j)  Custody  of  Children. 

Paternity  of  Child.]— Where  it  is  desired  by  a 
respondent  to  question  'the  paternity  of  a  child 
or  children  the  custody  of  whom  is  claimed  on 
a  petition,  the  question  of  such  paternity  must 
be  specifically  raised  in  the  answer,  so  that  the 
other  side  may  have  due  notice  to  be  prepared 
to  meet  it ;  and  imless  the  party  opposing  the 
prayer  for  custpdy  so  pleads,  such  party  will  not 
in  future  be  allowed  at  the  hearinff  to  question 
the  paternity  of  such  child  or  children.  Oitrdon 
V.  aordon  and  Bell,  72  L.  J.  P.  34 ;  [1903]  P.  92 ; 
88  L.  T.  573— Jeune,  P. 

Prefomption  of  Legitimacy— Xihet  of  WWt 

Adoltery.]— The  adultery  of  the  wife,  although 
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throwing  the  greatest  douht  upon  the  paternity 
of  the  child,  is  not  conolosive.  It  must  be 
shewn  that  the  husband  could  not  have  had 
access  which  might  result  in  his  paternity; 
otherwise  the  presumption  of  sexual  intercourse 
between  husluuid  and  wife,  and  consequently  of 
legitimacy  of  the  child,  must  prevail.  Qordon 
V.  Gordon  and  Oranville  Qordon,  72  L.  J.  P.  33 ; 
[1903]  P.  141 ;  89  L.  T.  73— Jeune,  P. 

Disobedienee  of  Order  for  Custody — Orders 
for  Attadhment  or  Committal  Ez  ptjrto.]— The 
respondent  having  removed  the  chUd  from  the 
jurisdiction,  notwithstanding  an  order  that  it 
should  be  given  up  to  the  petitioner  forthwith, 
a  writ  of  attachment  issued  against  the  respon- 
dent and  an  order  for  her  oonmiittal  was  inade 
on  the  application  of  the  petitioner  ex  parte. 
Favard  v.  Favard  (76  L.  T.  664)  followed.    lb. 

Child  Begotten  before  Xarriago— Husband  not 
the  Father.] — The  petitioner  obtained  a  decree 
for  a  divorce  from  his  wife,  and  appUed  for  the 
custody  of  two  children,  both  of  whom  were 
born  during  the  marriage.  The  elder  child  was 
begotten  before  the  marriage,  and  the  petitioner 
was  not  the  father  of  it.  The  respondent  con- 
tended that  the  eldest  child  was  illegitimate, 
and  the  petitioner  was  not  entitled  to  its 
custody.  The  Court  gave  the  petitioner  the 
custody  of  both  children.  M,  v.  JIf.,  22  T.  L.  R. 
325 — Bargrave  Deane,  J. 

Wife's  Petition  ~  Judicial  Separation  ~  Hus- 
band's Desertion  and  Adulter7.]--Upon  a  wife's 
petition  for  judicial  separation  on  the  grounds 
of  her  husband's  desertion  and  adultery,  the 
Court  will  require  very  strong  evidence  of  the 
aggravated  character  of  the  conduct  of  the  hus- 
band before  making  an  order,  under  section  7 
of  the  Guardianship  of  Infants  Act,  1886,  that 
he  is  a  person  unfit  to  have  the  custody  of  his 
children.  Skinner  v.  Skinner  (67  L.  J.  P.  104  ; 
13  P.  D.  90)  distinguished.  Woolnoth  v.  Wool^ 
noih,  86  L.  T.  698— Jeune,  P. 

Interim  Order  upon  Deeree.]— The  Court  has 
power  under  section  6  of  the  Matrimonial 
Causes  Act,  1884,  to  make  an  interim  order  as 
to  custody  of  the  children  of  the  marriage,  and 
to  save  expense  will  make  such  an  order  at  the 
time  of  the  pronouncing  of  a  decree  of  restitu- 
tion of  conjugal  rights.  Paine  v.  Paine.  60 
W.  R.  382~Jeune,  P. 

Irish  Diyoroe  Bill— Infuit— Praotice.]— In  an 
Irish  divorce  bill,  although  no  separate  action 
has  been  instituted  in  Ireland  to  obtain  the 
custody  of  infant  children  after  a  decree  for 
separation  a  mensa  et  thoro  has  been  pronounced, 
the  House  of  Lords  will  sanction  a  clause  giving 
the  custody  of  the  children  to  the  innocent 
party.  Mr$,  Addison^s  Case,  [1801]  (Macq. 
H.L.  p.  698)  followed.  Hart's  Divorce  Bill, 
[1898]  A.C.  306— H.L.  (Ir.) 

(k)  Variation  of  Settlements. 

Petitioner  Guilty  of  Xatrimonial  Xiieon. 
duct  —  Eeipondent's  Property  —  Betrotpeotiye 
Effeot  of  Chrder.]— In  exercising  the  power  of 
varying  settlements  conferred  by  section  6  of 
the  Matrimonial  Causes  Act,  1869,  the  Court 
must  have  regard  not  only  to  the  rights  and 
liabilities  of  the  parties  inter  se,  but  also  to  the 


interests  of  society  and  public  morality,  and 
relief  will  not  be  given  to  a  person  guilty  of 
matrimonial  misconduct  unless  such  miscon- 
duct can  be  palliated.  The  sum  to  be  awarded 
to  an  injured  husband  bv  variation  of  settle- 
ments should  be  measured  by  what  is  necessary 
to  give  him  means  according  to  the  scale  to 
which  he  may  have  acconmiodated  his  mode  of 
life,  and  this  measure  ought  not  to  be  disre- 
garded for  the  purpose  of  preventing  the  co- 
respondent obtaining  a  pecuniary  profit  from 
his  adultery.  There  is  no  general  rule  that  a 
co-respondent  is  not  to  be  allowed  to  get  any 
profit  from  his  adultery ;  but  the  Court  must 
exercise  its  discretion  so  as  to  promote  virtue 
and  discourage  vice,  and  the  fact  that  the 
guilty  respondent  and  co-respondent  have 
married  may  turn  the  scale  in  favour  of  a 
liberal  allowance  to  the  petitioner,  or  against 
the  respondent,  but  it  will  not  justify  the 
depriving  the  respondent  of  everything  beyond 
the  bare  necessaries  of  life  in  the  condition  in 
which  she  has  been  brought  up.  Constantinidi 
V.  Constantinidi  and  Lance,  74  L.  J.  P.  122 ; 
[1906]  P.  263 ;  93  L.  T.  661 ;  64  W.  R.  121 ;  21 
T.  L.  R.  661— C.A. 

There  is  no  power  for  the  Court  in  the 
exercise  of  its  jurisdiction  to  make  an  order 
having  a  retrospective  effect  so  as  to  recoup 
to  a  husband  income  of  a  fund  settled  by  him 
which  has  been  received  by  the  wife  after  she 
had  deserted  him.    lb. 

A  decree  nisi  for  the  dissolution  of  marriage 
was  made  on  the  petition  of  the  husband, 
which  was  based  on  the  ground  that  the  wife 
had  left  him,  and  gone  to  America  and 
obtained  a  divorce  there,  and  subsequently 
married  the  co-respondent  there  and  cohabited 
with  him,  neither  the  divorce  nor  the  marriage 
in  America  being  such  that  it  could  be  recog- 
nised by  the  law  of  England.  It  was  alleged 
and  admitted  at  the  trial  that  the  petitioner 
had  committed  adultery  before  the  presenta- 
tion of  the  petition,  and  afterwards,  and  close 
up  to  the  tune  of  the  respondent  putting  in 
her  answer.  The  petitioner  did  not  go  into 
the  witness-box  and  offer  any  explanation  as 
to  his  adultery,  or  submit  himself  to  cross- 
examination.  The  decree  was  afterwards  made 
absolute.  There  were  no  children  of  the  mar- 
riage. The  respondent  had  brought  into  settle- 
ment property  yielding  an  income  of  about 
2,200{.  Under  the  settlement  the  respondent 
took  the  first  life  interest,  and  there  was  a 
trust,  in  default  of  issue  of  the  marriage 
taking  a  vested  interest,  to  pay  the  income  of 
the  trust  fund  to  any  huslxknd  surviving  the 
respondent  during  his  life.  The  respondent 
was  also  entitled  to  a  protected  life  interest  in 
certain  funds  under  her  father's  will  subject  to 
her  mother's  life  interest.  The  petitioner  had 
brought  into  settlement  property  yielding  an 
income  of  about  400Z.  The  respondent  took 
the  first  life  interest  in  this  fund  under  the 
settlement.  The  petitioner  had  from  other 
sources  an  income  of  about  2501.  a  year.  The 
petitioner  applied  for  variation  of  the  settle- 
ments : — Held,  that  the  respondent's  interest 
in  the  petitioner's  settlement  ought  to  be 
extinguished  ;  but  that,  having  regard  to  the 
conduct  of  the  petitioner,  the  Court  ought  not 
under  the  discretionary  power  vested  in  it  by 
section  6  of  the  Matrimonial  Causes  Act,  1869, 
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to  vary  the    respondent'R    settlement    in    his 
favour.    lb. 

The  law  laid  down  in  Chetwynd  v.  Cheiwynd 
(35  L.  J.  P.  21,  24 ;  L.  R.  1  P.  &  D.  39,  44,  45) 
and  Afarch  v.  March  (36  L.  J.  P.  65,  67 ;  L.  R. 
1  P.  A  D.  440,  442,  447)  applied.    lb. 

The  guiding  principle  to  be  found  running 
through  the  cases  decided  under  the  provisions 
of  section  6  of  the  Matrimonial  Causes  Act, 
1859,  is  that  where  the  breaking  up  of  the 
family  life  has  been  caused  by  the  conduct 
of  the  respondent,  the  Court,  exercising  its 
powers  under  the  above  section,  ought  to  place 
the  petitioner  and  the  children  in  a  position,  as 
nearly  as  circumstances  will  permit,  the  same 
as  if  the  family  life  had  not  been  broken  up. 
llartopp  V.  Hartopp,  68  L.  J.  P.  33;  [1899] 
P.  65  ;  80  L.  T.  297— GoreU  Barnes,  J. 

Therefore  where  trust  funds  are  settled  upon 
parents  successively,  or  upon  one  of  them  for 
life,  with  remainder  to  the  children,  the  Court, 
while  it  might  extinguish  the  whole  or  a  part 
of  the  guilty  parent's  life  interest  and  his  or  her 
powers  of  appointment  among  the  children, 
would  not  interfere  to  deprive  the  children  of 
any  interests  to  which  they  would  have  been 
entitled  under  the  settlement  had  the  marriage 
continued  in  force.    lb. 

Where  a  wife  whose  marriage  was  dissolved 
on  the  ground  of  her  adultery  had  a  power  of 
appointment  over  settled  funds  in  favour  of  her 
husband,  but  if  she  failed  to  exercise  such  he 
had  no  interest  in  the  said  fund,  which  went  to 
the  children,  and  the  wife  had  also  power  to 
appoint  to  the  extent  of  one- third  of  the  pro- 
perty in  favour  of  any  children  of  any  second 
marriage  she  might  make, — The  Court  ordered 
the  settlement  to  be  varied  by  extinguishing  all 
the  wife's  powers  of  appointment,  and  gave  the 
husband  half  the  income  as  long  as  she  lived, 
and  further  secured  to  him  a  portion  of  it  after 
her  death.    lb. 

Post-nuptial  Settlement — Anigmnent  of  Lease- 
hold Property  and  Fomitnre  by  Husband  to 
Wife.] — An  assignment,  made  after  marriage, 
of  leasehold  property  and  furniture  by  a  hus- 
band in  favour  of  his  wife  absolutely  is  not  a 
post-nuptial  settlement  within  the  meaning  of 
section  5  of  the  Matrimonial  Causes  Act,  1859. 
Hubbard  (otherwise  Bogers)  v.  Htibbard^  70 
L.  J.  P.  34 ;  [1901]  P.  157 ;  84  L.  T.  441— C.A. 

Property  Vested  in  Children.]— The  Court  has 
power  under  section  5  of  the  Matrimonial 
Causes  Act,  1859,  to  make  orders  dealing  with 
the  property  settled  for  the  benefit  of  the 
petitioner,  even  though  it  may  affect  the  pro- 
perty which  under  the  settlement  has  vested  in 
the  children  of  the  marriage.  Blood  v.  Blood, 
50  W.  R.  138 ;  65  J.  P.  828— GoreU  Barnes,  J. 

Petition  by  ChiUty  Party— Jnrisdietion  of  Oonrt 
to  Entertain.]- Sct»6ic,  there  may  be  circum- 
stances under  which  the  Court  would  consider 
a  petition  for  variation  of  settlements  filed 
under  section  5  of  the  Matrimonial  Causes  Act, 
1859,  by  the  guilty  party  to  a  suit  for  dissolution 
of  marriage.  WbotUm  Isaacson  v.  Wbotton  Isaac- 
son, 71  L.  J.  P.  80;  [1902]  P.  146;  87  L.  T. 
147— GoreU  Barnes,  J. 

CKiUty  Hnsband— Extinguishment  of  Respon- 
dent's Interest— Power  to  Wife  to  Appoint  Part 


of  Corpus  of  Settled  Fund  on  Seeond  Kftzxiage 
— Berersionarj  Interest  of  Childzvn  of  First 
Marriage   Detrimentally   AiE»cted— Diseretion.] 

— Under  section  6  of  the  Matrimonial  Causes 
Act,  1859,  the  Court  has  power  to  vary  a 
marriage  settlement  "  either  for  the  benefit  of 
the  children  of  the  marriage  or  of  their  re- 
spective parents."  In  exercising  its  discretion 
under  this  section  the  Court  ought  to  consider 
what  the  effect  of  the  whole  order  it  is  about 
to  make  will  be,  and  not  merely  the  effect  of 
any  particular  part.  Therefore,  althongh  it 
has  fljways  been  the  practice  to  consider  first 
what  is  the  interest  of  the  children  and  to  see 
that  nothing  is  done  to  their  disadvantage, 
there  may  be  cases  in  which  the  Coart  will 
make  an  order  depriving  infomt  children  of  part 
of  their  interest  under  a  settlement.  IVhition  v. 
Whitton,  71  L.  J.  P.  10 ;  [1901]  P.  348 ;  85  L.  T. 
646— Jeune,  P. 

So  where  a  marriage  was  dissolved  on  the 
wife's  petition,  and  the  petitioner  subsequently 
asked  the  Court  to  vary  her  settlement  by 
(amongst  other  things)  extinguishing  all  the 
respondent's  interests  as  though  he  were  dead, 
the  Court  made  an  order  extinguishing  all  the 
respondent's  interests,  and  idso  giving  the 
petitioner  power  to  appoint  part  of  the  fond 
if  she  should  marry  again  for  the  benefit  of  a 
second  husband  and  the  children  of  a  second 
marriage,  a  power  given  her  by  the  settlement 
in  case  she  survived  her  husband,  but  not 
otherwise;  the  reason  for  making  such  order 
being  that  the  wife,  by  obtaining  the  extin- 
guishment of  the  husband's  interests,  had 
benefited  the  children  of  the  marriage  by  the 
acceleration  of  their  interests,  and  was  entitled 
to  a  quid  pro  quo.    lb. 

Interest  as  Hext-of-kin  of  Deeeased  Son- 
Extinguishment  of  Interest— <*  Property  settled.**] 

— By  marriage  settlement  property  was  settled 
upon  trust  for  the  wife  for  life,  remainder  to 
the  husband,  remainder  to  the  children  of  the 
marriage.  There  was  only  one  child,  who  died 
after  having  acquired  a  vested  interest  in  the 
fund,  and  his  mther  became  entitled  to  his 
interest  as  his  sole  next-of-kin.  The  wife 
obtained  a  decree  dissolving  the  marriage: — 
Held,  that  the  father's  interest  as  next-of-kin 
of  his  deceased  son  was  "property  settled" 
within  section  5  of  the  Matrimomal  Causes  Act, 
1859,  and  that  the  Court  had  power  under  that 
section  to  extinguish  not  only  the  father's  life 
interest,  but  also  his  interest  as  next-of-kin  of 
the  son.  Blood  v.  Blood,  71  L.  J.  P.  97 ;  [1902] 
P.  190;  86  L.  T.  641 ;  50  W.  R.  547— C.A. 

Setttement  on  Wife  with  Bestraimt  «n  Amtiei- 
pation— Dissolution  of  Karriage— Be-maniage  of 
"^Nlfe.] — On  their  marriage  both  husband  and 
wife  brought  property  into  settlement.  The 
wife's  property  was  settled  on  her  for  life,  with 
a  restraint  on  anticipation.  The  wife  obtained 
a  decree  dissolving  her  marriage,  and  re-married. 
She  then  presented  a  petition  for  variation  of 
the  marriage  settlement.  The  Registrar  recom- 
mended that  the  property  brought  into  settle- 
ment by  husband  and  wife  should  be  given  back 
to  them  freed  from  all  trusts : — Held,  that  the 
report  ought  to  be  confirmed,  and  the  restraint 
on  anticipation  did  not,  even  after  tbe  peti- 
tioner's re-marriage,  affect  the  power  of  the 
Court  to  make  the  suggested  variation.  MerUm 
V.  Mtrion,  83  L.  T.  22S— QoreU  Barnes,  J. 
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Ho  iisiie  of  XarrUge— Beoonyeyanoo  of  Trust 
Funds  brought  into  Sottlement  by  Innocent 
Wife— Intorosts  of  ITnbom  Persons  AiEbcted.]— 

In  varying  a  settlement  under  the  powers  con- 
ferred by  section  5  of  the  Matrimonial  Causes 
Act,  1859,  where  there  is  no  issue  of  the  mar- 
riage, an  order  can  be  made  for  the  reconvey- 
ance to  an  innocent  wife  of  funds  brought  by 
her  into  settlement,  where  the  only  other  living 
persons  interested  consent,  although  the  result 
may  be  to  deprive  other  persons,  yet  unborn,  of 
their  possible  interests  under  the  settlement. 
Morrissey  v.  Morrissey,  74  L.  J.  P.  11 ;  [1906] 
P.  90;  92  L.  T.  476- Jeune,  P. 

Settled  Property  wholly  hnmght  in  by  Husband 
— Extinction  of  Husband's  Life  Interest.] — After 
a  divorce  on  the  wife's  petition  the  Court 
extinguished  the  husband's  life  interest  in  the 
property  included  in  the  marriage  settlement, 
the  income  of  which  amounted  to  46Z.  a  year, 
and  the  whole  of  which  had  been  brought  into 
sottlement  by  him.  There  was  one  child  of  the 
marriage,  who  had  not  attained  a  vested  in- 
terest:— Held,  that  this  was  a  proper  exercise 
of  the  discretion  of  the  Court  in  the  interests 
of  the  wife  and  child.  Kaye  v.  Kaye^  86  L.  T. 
638;  60  W.  R.  499— C.A. 

Chiilty  Wife— Life  Interest  of— Proyieion  for 
Baughten  out  of  Life  Interest— Eztingruishment.] 

— Under  a  marriage  settlement  the  wife's  in- 
terest in  what  was  known  as  the  Roden  Settle- 
ment was  1,000/.,  out  of  a  sum  of  2,800Z.,  the 
remaining  1,800/.  to  go  to  the  husband;  if  he 
predeceased  the  wife  she  was  to  take  the  whole 
sum;  there  were  trusts  for  the  benefit  of  the 
children  of  the  marriage,  the  wife  having  a 
power  of  appointment  among  them.  In  another 
fund  (called  the  Broughton  SettlomontJ  of  4,900/. 
a  year,  one  half  was  to  go  to  the  wife  and  the 
other  half  to  the  husbemd,  the  whole  to  the 
survivor  for  life,  and  then  for  the  benefit  of 
the  children,  with  power  to  the  wife  to  appoint 
in  favour  of  any  future  husband  and  children. 
The  marriage  having  been  dissolved  on  the 
petition  of  the  husband,  the  latter  petitioned 
for  a  variation  of  the  marriage  settlements : — 
Held,  that  out  of  the  income  that  would  have 
been  payable  to  the  wife  there  should  be  paid 
during  the  joint  lives  of  the  petitioner  and  the 
respondent  the  sum  of  200/.  to  each  of  the 
daughters  of  the  marriage  to  be  increased  to 
600/.  after  the  death  of  the  petitioner  and 
during  the  life  of  the  respondent,  and  further 
that  the  respondent's  second  life  interest  in 
the  moiety  of  the  income  of  the  trust  funds 
subject  to  the  Broughton  Settlement  payable 
to  the  petitioner  during  his  life  should  be  ex- 
tinguished so  long  as  either  by  virtue  of  an 
exercise  of  the  power  of  appointment  in  the 
sottlement  contained  or,  in  default  of  appoint- 
ment, any  child  or  issue  of  the  marriage  of  the 
petitioner  and  respondent  should  be  interested 
in  the  capital  of  the  trust  funds.  Becmchcmip 
V.  Beauchamp,  20  T.  L.  R.  273— C.A. 

Application  to  Sxtingnish   Interest  in 

Settled  Fund  and  Vest  it  Absolutely  in  Innocent 
Party— Ultimate  Trust  in  Favour  of  Liying  Per- 
sons.]— A  husband  settled  certain  property  on 
his  marriage,  giving  himself  the  first  life  interest 
subject  to  a  clause  for  forfeiture  if  he  should 
do  any  one  of  certain  things.  The  wife  took 
the  second  life  interest  during  widowhood. 
On  failure  of  issue  of  the  marriage,  there  was 


an  ultimate  trust  in  favour  of  the  next-of-kin 
of  the  husband.  This  ultimate  trust,  however, 
did  not  take  effect  till  after  the  death  of  the 
wife,  as,  even  if  she  married  a  second  time,  she 
was  entitled  to  the  benefits  of  the  settlement  if 
she  became  a  widow.  Subsequently  the  husband 
became  liable  for  certain  moneys  as  trustee,  and, 
having  obtained  a  divorce  from  his  wife,  gave 
an  undertaking,  which  was  embodied  in  an 
order  in  an  action  in  the  Chancery  Division, 
to  take  proceedings  at  once  for  a  variation  of 
settlements,  so  as,  if  possible,  to  get  the  settled 
property  in  him  absolutely.  He  further  under- 
took, in  any  event,  to  charge  his  interest  in  the 
settled  property  for  a  certain  amount.  This 
undertaking  operated  as  a  forfeiture.  After  he 
had  obtained  his  divorce  he  married  again,  and 
his  next-of-kin  at  the  time  of  his  making  the 
application  to  the  Court  were  his  second  wife, 
his  mother,  a  nephew, 'and  a  niece : — The  Coubt 
refused  to  order  a  reconveyance  of  the  settled 
property  to  the  petitioner  absolutely,  there  being 
living  persons  interested  in  the  settlements 
whose  interests  would  be  injuriously  affected 
by  such  a  course,  but'^xtinguished  the  interests 
of  the  guilty,  wife  in  the  settlement,  creating  a 
resulting  trust  in  favour  of  the  husband,  which 
was  not  subject  to  the  forfeiture  clause,  and  was 
therefore  unaffected  by  the  undertaking  he  had 
given  in  the  Chancery  action.  Meredyth  v. 
Meredyth  (64  L.  J.  P.  64;  [1896]  P.  92)  and 
Wynne  v.  Wynne  (78  L.  T.  64)  distinguished. 
Walpole  V.  Walpole  (No.  2),  70  L.  J.  P.  49 ; 
[1901]  P.  196;  84  L.  T.  727— Jeune,  P. 

Allowance  for  Husband  —  Incumbrances  on 
Wife's  Income— Wife's  Beyersionary  Life  Interest 
— Allowance  to  Child  of  Xarriage— Oontinuanoe 
of,  after  Attaining  ICigority.] — In  determining 
the  settlement  to  oe  made  out  of  the  income  of 
a  person  who  is  ordered  to  make  a  settlement 
under  the  Divorce  Act,  1857,  it  must  be  ascer- 
tained what  the  person  ordered  to  settle  receives 
after  keeping  down  all  charges  on  the  income. 
In  ordering  a  sottlement  to  be  made  under 
section  45  of  the  Divorce  Act,  1867,  the  Court 
has  jurisdiction  to  take  into  account  any  pro- 
perty to  which  a  guilty  wife  is  entitled  in 
reversion,  and  it  is  proper  so  to  do,  having 
regard  to  the  principle  established  by  March  v. 
March  (L.  R.  1  P.  &  D.  440)  and  Noel  v.  Noel 
(10  P.  D.  179),  notwithstandmg  the  decision  of 
Butt,  J.,  m  Ilarrison  v.  Harrison  (12  P.  D.  130). 
Although  in  principle  it  is  not  desirable  to 
make  a  child,  even  of  a  wife  who  has  miscon- 
ducted herself,  independent  of  his  parent,  by 
ordering  ihis  fllUowance  for  maintenance  and 
education,  under  section  46  of  the  Divorce  Act, 
1857,  to  continue  after  he  has  attained  his 
majority,  yet,  under  special  circumstances,  it  is 
proper  that  the  provision  should  not  be  made 
to  cease  on  the  happening  of  that  event.  Savary 
V.  Savary,  79  L.  T.  607— C.A. 

Policy  iPayable  at  Fixed  Bate  to  Husband  if 
AUye ;  if  Hot,  to  Wife—*'  Property  in  rerersion.**] 
— ^The  money  secured  to  a  wife  under  a  policy 
of  insurance,  and  to  be  paid  to  her  under  the 
terms  thereof  if  she  is  livmg  at  the  time  of  her 
husband's  death,  may  be  "  property  in  rever- 
sion," although  the  policy  itself  may  not  be  a 
marriage  settlement,  and  the  Court  has  power 
to  compel  her,  if  she  is  the  guilty  party  in 
divorce  proceedings,  to  settle  her  interest  under 
the    pohcy    in    favour    of   her    husband   and 
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children.      SUdaU  v.   Stedall,  86  L.  T.  124; 
60  W.  R.  820— Jeune,  P. 

Anniiity  to  Wife  Lost  —  Cempentation  to 
Children.]— The  fact  that  by  reason  of  disso- 
lution of  a  marriage  in  consequence  of  a  wife's 
misconduct,  an  annuity  provided  by  the 
husband  will  not  be  payable  to  the  wife,  and 
will  be  lost  to  the  family,  is  a  detriment  to  the 
children,  and  a  ground  for  compensating  them 
out  of  the  wife's  property  brought  into  settle- 
ment. Newall  V.  Newall,  78  L.  T.  203— 
Jeune,  P. 

Bo-Mttlament.]— Where  under  a  marriage 
settlement  a  wife  has  power  to  re-settle  settled 
property  in  the  event  of  surviving  her  husband 
and  marrying  again,  and,  having  been  divorced, 
has  married  the  co-respondent  during  her 
husband's  lifetime,  the  Court  may  make  an 
order  preventing  any  re-settlement  on  any 
husband  married,  or  children  born,  during  the 
husband*s  lifetime.  Day  v.  Day,  78  L.  T.  358 
—Jeune,  P. 

Payment  to  Father  for  Child's  Xaintenanee — 
Payment  to  Child.after  Twenty-one.}— The  Court 
will  not  make  payment  to  a  father,  for  main- 
tenance of  a  child,  conditional  on  the  latter 
residing  with  the  father  and  being  under  his 
control,  on  the  ground  that  after  sixteen  the 
child  may  wish  to  reside  with  the  divorced  wife. 
Payment  to  a  child  of  an  annual  sum  after 
attaining  majority,  to  which  he  is  not  entitled 
under  the  settlement,  will  not  be  refused  on 
the  ground  that  he  may  receive  larger  benefits 
from  the  wife,    lb. 

Power  of  Appointment  to  Second  Wife  of 
Petitioner  and  Her  Issne— Interest  of  Child  of 
Dissolved  ICarriage  Affected.] — Where  a  marriage 
settlement  gives  an  innocent  party  to  it  the 
power,  if  survivor,  of  appointing  a  portion  of 
his  or  her  settled  fund  in  favour  of  a  second 
spouse  and  the  children  of  a  second  niarriage, 
the  Court  in  varying  such  a  settlement  under 
the  powers  of  the  Matrimonial  Causes  Act,  1859, 
will,  although  issue  of  the  first  marriage  exists, 
permit  the  immediate  exercise  of  such  a  power 
in  the  lifetime  of  the  guilty  party  to  an  extent 
in  the  opinion  of  the  Court  not,  having  due 
regard  to  all  the  facts,  detrimental  to  such 
existing  issue.  Hodgson  Boberts  v.  Hodgson 
Boberts,  75  L.  J.  P.  48 ;  [1906]  P.  142 ;  94  L.  T. 
621 ;  22  T.  L.  R.  395— Gorell  Barnes,  P. 

Ultimate  Limitation  to  Hext-of-Kin— Ho  Issue 
of  ICarriage— Beconyejanoe  to  Wife.]— Where 
under  a  marriage  settlement  there  is  a  limita- 
tion of  the  wife's  settled  property  in  the  event 
of  failure  of  issue  upon  such  trusts  as  she  should 
by  will  or  codicil  appoint,  and  in  default  of  ap- 
pointment to  her  absolutely  if  she  survive  the 
husband,  but  if  she  die  in  his  lifetime  upon 
trust  for  her  next-of-kin,  the  Court  may,  if  she 
obtain  a  decree  nisi  without  issue  bom,  order 
the  settled  property  to  be  reconveyed  to  her 
freed  from  the  trusts  of  the  settlement.  Wynne 
v.  Wynne  {No.  2),  78  L.  T.  796— Jeune,  P. 

Annual  8nm.] — Where  the  respondent  resisted 
all  attempts  at  intercourse  for  a  period  of  six 
months,  the  Court  annulled  the  marriage  and 
varied  the  marriage  settlement,  ordering  the 
respondent  to  pay  an  annual  sum  to  the  peti- 
tioner. E.  V.  E.,  87  L.  T.  149 ;  50  W.  R.  607— 
Jeune,  P. 


Legitimacy  of  Child  Bom  in  Wedlock— Fetitioa 
to  Decide  Question.] — In  the  course  of  an  un- 
defended suit  for  dissolution  of  marriage 
presented  by  the  husband,  it  appeared  that  the 
respondent  had  made  a  written  statement  in 
the  form  of  a  letter  to  the  petitioner  as  to  the 
paternity  of  the  only  child,  with  the  object  of 
retaining  its  custody.  Upon  petition  for  varia- 
tion of  the  marriage  setUement,  it  was  urged 
on  behalf  of  the  trustees  of  the  settlement  that 
the  respondent's  statement  was  inadmissiUe, 
and  that  so  important  a  matter  as  that  of  the 
legitimacy  of  the  child  ought  not  to  be  dealt 
with  upon  motion.  The  Court  thereupon  ad- 
journed the  motion  as  to  variation,  knd  directed 
the  official  solicitor  to  present,  on  behalf  of  the 
child,  a  petition  for  declaration  of  legitimacy. 
Douglas  v.  Douglas,  78  L.  T.  88— Jeune,  P. 

Trial  of  Issne.]— In  order  that  the  Court 

may  properly  exercise  its  powers  to  vary  a  settle- 
ment under  section  5  of  the  Matrimonial  Causes 
Act,  1859,  and  section  3  of  the  Matrimonial 
Causes  Act,  1878,  it  is  necessary  to  ascertun 
what  legitimate  children  (if  any)  of  the  parties 
to  the  settlement  are  living  at  the  time  of  filing 
the  petition  to  vary.  For  this  purpose  the  trial 
of  an  issue  will,  if  necessary,  be  directed,  the 
proceedings  to  vary  being  meanwhile  stayed. 
Evans  v.  Evans  {No.  1),  78  L.  J.  P.  87 ;  [1904] 
P.  274;  91  L.  T.  856;  20  T.  L.  R.  616— GoreU 
Barnes,  J. 

In  spite  of  the  fact  that  the  result  of  the 
trial  of  the  issue  may  be  to  disturb  the  existing 
presumption  in  favour  of  the  legitimacy  of  a 
child,  the  Probate  Division  will  not,  by  refusing 
to  deal  with  the  matter,  compel  the  parties  to 
resort  to  the  Chancery  Division  for  an  ord« 
directing  the  application  of  the  trust  funds. 
16. 

The  cases  of  Chaplin,  In  re  (36  L.  J.  P.  &  M. 
49;  L.  R.  1  P.  &D.  328),  Pryorv.Pryor (56 L.  J. 
P.  77 ;  12  P.  D.  165),  and  Douglas  v.  Douglas 
(78  L.  T.  88),  discussed.    lb. 

Trust  for  Wife  **  if  she  shaU  sorvivo  bor  mm 
intended  coverture  "—Termination  of  Oowrtors 
by  DiYorco— Effsct  of  Trust.]- By  a  marriags 
settlement  the  wife's  father  covenanted  that 
his  executors  should  within  twelve  months  of 
his  death,  if  the  wife  were  then  living,  pay  to 
the  trustees  10,0002.  on  trust  (in  default  of 
issue,  which  happened)  for  the  wife  abeolutely 
'*if  she  shall  survive  ner  now  intended  cover- 
ture, but  if  she  shall  die  during  her  now 
intended  coverture,"  then  in  trust  for  the 
father  absolutely.  The  husband  obtained  an 
absolute  decree  for  dissolution  of  the  marriagei 
and  the  wife  survived  her  father : — Held,  that 
the  wife  had  survived  the  coverture  within  the 
meaning  of  the  settlement,  and  was  therefore 
entitled  to  receive  the  10,0002.  from  the  trustees 
when  paid  to  them.  Crawford,  In  re;  Ccoikt 
V.  Gibson,  74  L.  J.  Ch.  22;  [1905]  1  Ch.  11; 
91  L.  T.  688 ;  53  W.  R.  107— Kekewich,  J. 

Semble,  that,  an  order  of  the  Divorce  Court 
having  dealt  with  the  settled  property,  as  if 
the  husband  were  dead,  the  husband  must  be 
considered  as  dead  for  the  purpose  of  construing 
the  settlement,  and  the  coverture  might  be 
considered  as  terminated  in  this  manner  ako. 
16. 
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QucBre,  whether  under  the  Matrimonial 
Causes  Acts,  1857, 1859,  and  1878,  the  Divorce 
Court  has  power  to  interfere  with  the  interests, 
rights,  and  Hahilities  of  persons  not  parties  to 
the  suit — for  example — a  wife's  father  cove- 
nanting to  settle  a  fimd.    lb, 

PetitioiL  to  Yary  Settlement— Beipondent 
an  ITndisoharged  Bankrapt  uid  His  Address 
ITnknown— Hotiee  to  Official  Eeoeiver  in  Bank- 
rnptey— Serriee  on  Bespondent  Dispensed  with.] 
— The  Court  dispensed  with  service  on  the 
respondent  in  a  smt  for  dissolution  of  marriage 
of  a  petition  to  vary  settlements  when  the 
respondent  was  an  undischarged  bankrupt  and 
his  address  unknown  and  notice  had  been  nven 
to  the  trustee  in  bankruptcy  of  the  respondent. 
Oordan  v.  Gordon,  74  L.  J.  P.  39 ;  [1905]  P. 
96 ;  92  L.  T.  476— Gorell  Barnes,  P. 

Variation  of  Sottloments  —  Time  for  Filing 
Aniwer  to  Petitioii.]  —  Where  the  husband 
obtained  a  decree  nisi  for  dissolution  of  the 
marriage,  and  before  the  decree  was  made 
absolute  filed  a  petition  for  variation  of  the 
settlements  made  on  the  marriage,  under  sec- 
tion 5  of  the  Matrimonial  Causes  Act,  1857,  The 
CouBT  ordered  the  wife  to  file  an  answer  to 
the  petition  within  one  month  after  the  decree 
n%9i  was  made  absolute,  and  discharged  the 
order  of  Gobell  Barnes,  J.,  directing  her  to 
file  her  answer  before  the  decree  nisi  was  made 
absolute.  Constantinidi  v.  Constantinidi  (No.  2), 
73  L.  J.  P.  91;  [1904]  P.  806;  91  L.  T.  273; 
20  T.  L.  R.  573— C.A. 


(1)  Summary  Jurisdiction  {Married  Women) 
Act,  1895,  under. 

Jurisdiction  of  Jnstioes  —  Desertion- Petition 
for  Diyoroe  in  High  Gonrt.] — Where  proceedings 
are  pending  in  the  Divorce  Division  of  the  High 
Court  between  husband  and  wife.  Justices  ought 
not  to  entertain  any  application  by  the  wife 
against  her  husband  under  the  Summary  Juris- 
diction (Married  Women)  Act,  1895.  In  Octo- 
ber, 1906,  a  husband  filed  a  petition  for  divorce, 
and  an  order  was  made  for  a  weekly  payment  of 
alimony  to  the  wife  pendente  lite.  The  weekly 
payments  were  continued  down  to  January  4, 
1907.  On  February  19, 1907,  an  order  was  made 
that  the  husband  should  pay  to  the  wife  her 
taxed  costs,  and  should  deposit  20Z.  as  security, 
and  the  usual  order  was  niiBbdo  staying  the  suit 
until  the  order  was:complied  with.  On  April  15, 
1907,  a  summons  was  issued  by  Justices  on  the 
application  of  the  wife  under  section  4  of  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1895,  for  an  order  under  the  Act,  upon  the 
ground  that  her  husband  had  deserted  her, 
and  the  Justices  made  an  order  for  separation 
and  maintenance,  reciting  in  their  order  that 
the  husband  had  abandoned  his  divorce  suit : — 
Held,  that,  as  the  divorce  suit  was  still  pending, 
there  could  not  be  desertion,  and  the  Jus- 
tices had  no  jurisdiction  to  make  the  order. 
Craxton  v.  Craxton,  71  J.  P.  399;  23  T.  L.  R. 
527— D. 

Application  of  Act— Indictment  for  Intent  to 
Xnrder  —  Gonyiction  for  Common  Aisaalt.]  — 
Where  a  person  was  indicted  for  attempting  to 
shoot  his  wife  with  intent  to  murder  her,  but 
acquitted  on  that  charge  and  convicted  of  a 
common  assault,  a  separation  order  under  the 


Summary  Jurisdiction  Act,  1895,  s.  4,  was 
refused,  the  Judge  stating  that  the  section  did 
not  apply  to  the  case.  Beg,  v.  Corrigan,  62 
J.  P.  522— Wright,  J. 

Adoltory  and  Desertion  of  Husband- Effect 
of  Order  Previously  Obtained  by  Wife  on 
the  Oroiind  of  Desertion  under  the  Sommary 
Jurisdiction  (llarried  Women)  Act,  1895,  s.  6, 
sab-8.  (a).] — The  provisions  of  section  5,  sub- 
section (a)  of  the  Smnmary  Jurisdiction 
(Married  Women)  Act,  1895,  that  an  order  of 
the  Court  of  summary  jurisdiction  made  under 
the  Act,  that  the  applicant  is  to  be  no  longer 
bound  to  cohabit  with  her  husband,  is  while 
in  force  to  have  the  effect  in  all  respects  of  a 
decree  of  judicial  serration,  are  to  be  read 
subject  to  this  qualification,  that  no  order 
made  under  the  Smnmary  Jurisdiction  Act  can 
oust  the  jurisdiction  of  the  Matrimonial  Divi- 
sion of  the  High  Court  of  Justice.  Smithy, 
Smith,  74  L.  J.  P.  113 ;  [1905]  P.  249 ;  93  L.  T. 
457— Bargrave  Deane,  J. 

An  order  of  the  Court  of  Summary  jurisdic- 
tion proceeding  on  the  ground  of  desertion, 
which,  under  the  Summary  Jurisdiction  Act, 
need  not  continue  for  two  years,  is  not  to  be 
taken  into  consideration  by  the  High  Court, 
in  subsequent  proceedings  before  it,  in  deter- 
mining whether  a  state  of  things  has  in  fact 
arisen  since  the  date  of  the  order  of  the  Court 
of  smnmary  jurisdiction  constituting  desertion 
for  two  years  under  the  Matrimonial  Causes 
Act,  1857.    lb. 

Petition  by  Wife  on  Groond  of  Adultery 
Coupled  with  Desertion— Effisct  of  Hon-oohabi- 
tation  Provision  Inserted  in  Prerioui  Order  on 
Application  by  Petitioner  under  Summary  Juris- 
diction (ICarried  Women)  Act,  1895.]— Desertion 
as  contemplated  by  the  Matrimonial  Causes 
Act,  1857,  must  be  persistent  for  two  years,  and 
cannot  be  relied  on  by  a  spouse  who  has  so 
acted  as  to  prevent  the  time  from  running. 
Dodd  V.  Dodd,  75  L.  J.  P.  49;  [1906]  P.  189; 
94  L.  T.  709 ;  54  W.  R.  541 ;  70  J.  P.  163 ;  22 
T.  L.  R.  484— GoreU  Barnes,  P. 

The  insertion  in  orders  of  Justices,  made 
under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  of  the  non-cohabitation 
provision  is  unnecessary  in  cases  of  desertion 
or  neglect  to  maintain.  If  inserted  it  puts  an 
end  to  any  desertion  on  the  part  of  the  husband 
that  may  have  conmienced  within  the  meaning 
of  the  Matrimonial  Causes  Act,  1857.  Smith 
V.  Smith  (74  L.  J.  P.  113 ;  [1905]  P.  249)  not 
followed.    J6. 

**  Penistent  cruelty."] — Semble  that  a  number 
of  acts  of  cruelty  committed  on  one  day  mav 
amount  to  persistent  cruelty.  Broad  v.  Broad, 
78  L.  T.  687— D. 

Desertion.]- A  husband  and  wife  married  in 
1890  and  cohabited  together  (in  common  ser- 
vice) till  1892,  when  they  parted  by  mutual  agree- 
ment, to  find  work,  until  such  time  as  they 
should  be  able  to  save  money  for  the  purpose  of 
getting  together  a  home.  The  husband  obtained 
work  and  made  his  wife  an  allowance  up  to 
November,  1898.  He  visited  her  occasionally 
to  some  time  in  1897.  In  1899  he  wrote, 
am  not  going  to  have  any  more  to  do  with 
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you  as  man  and  wife."  The  wife  took  out  a 
Bommons  against  him  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  on  the 
ground  of  desertion.  He  oounter-charged  adul- 
tery against  her.  The  Justices  found  that  as 
they  were  already  living  apcurt  by  mutual  con- 
sent there  was  no  desertion,  and  dismissed  the 
summons  without  going  into  the  question  of 
the  wife*s  alleged  adultery: — Held,  that  the 
husband  had  deserted  his  wife  and  that  the 
case  must  be  remitted  to  the  Justices  for 
further  hearing  on  the  question  of  the  wife's 
adultery.  Beg.  v.  Leresche  (60  L.  J.  M.C.  153 ; 
[1891]  2  Q.B.  418)  and  Fitzgerald  v.  Fitzgerald 
(38  L.  J.  P.  14 ;  L.  R.  1  P.  &  D.  694)  considered. 
Bradshaw  v.  Bradshaw  (66  L.  J.  P.  31 ;  [1897] 
P.  24)  foUowed.    lb. 

Befusal  to  Betnrn  to  OdhaUtatioii— Eri- 

denee — ^B^m^^^^a*] — ^^  ^  smnmons  against  a 
husband  on  the  ground  of  desertion  under  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1895,  evidence  was  tendered  to  the  effect  that 
the  husband  and  wife  had  ceased  to  cohabit  to- 
gether sinoe  September,  1898,  and  that  on 
June  28,  1899,  the  wife,  accompanied  by  a 
policeman,  called  at  the  husband's  house  and 
asked  him  to  take  her  back,  which  he  refused 
to  do.  The  Justices  refused  to  hear  any  evi- 
dence as  to  anything  that  had  occurred  before 
June  23, 1899,  but  held  that  the  refusal  by  the 
husband  to  accede  to  his  wife's  demand  on  that 
day  for  a  return  to  cohabitation  amounted  to 
legal  desertion  on  or  since  that  date : — Held,  on 
appeal,  that  the  mere  facts  that  the  wife  had  on 
a  certain  day  asked  her  husband  to  take  her 
back  and  that  he  had  refused  to  do  so  did  not 
per  86  amount  to  legal  desertion  on  or  since  that 
date ;  that  the  Justices  were  wrong  in  refusing 
to  admit  evidence  of  what  had  occurred  pre- 
viously to  June  23,  1899;  and  that  the  case 
must  be  remitted  to  them  for  re-investigation. 
Wassell  V.  Wassell,  68  L.  J.  P.  127;  81  L.  T. 
496— D. 

«« Go  where  ibe  likes."]— If  a  wife  leaves 

her  husband  in  consequence  of  a  mere  expres- 
sion on  his  part  that  she  can  go  where  she  likes 
and  do  what  she  likes,  and  then  refuses  to 
return  home  at  his  request,  the  husband  is  not 
guilty  of  desertion.  To  constitute  desertion, 
although  it  is  not  actually  necessary  that  the 
husband  should  drive  his  wife  away  from  him, 
there  must  be  an  intention  on  his  part  to  break 
off  matrimonial  relations.  Charter  v.  Charier, 
84  L.  T.  272 ;  65  J.  P.  246— D. 

Hot  a  mere  Cessation  of  Oohabitotion— 

Beaionable  Oanso  or  Ezouse— Snmmons  for  Deser- 
tion nndor  th»  Summary  Jurisdiotion  (Married 
Women)  Act,  1896.]— The  desertion  contem- 
plated by  section  4  of  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  must  receive  the 
same  construction  as  that  under  the  Matri- 
monial Causes  Act,  1857.  A  mere  separation 
does  not  necessarily  constitute  desertion  with- 
out consideration  of  the  question  whether  there 
is  in  fact  reasonable  cause  for  the  separation. 
A  husband  who  is  sunmioned  before  Justices 
for  desertion  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  should  have  the 
opportunity  afforaed  him  of  shewing  by  evidence 
that  there  is  in  fact  reasonable  cause  or  excuse 
on  his  part  for  the  separation .  Frowd  v.  Frowd, 
73  L.  J.  P.  60;  [1904]  P.  177  ;  90  L.  T.  175 ;  68 
J.  P.  436— D. 


PartiM   LiTing  Apart   under   Deed   ef 

Separation.] — A  husband  and  wife  execated  a 
deed  of  separation  in  1896,  whereby  the  hosband 
agreed  to  pay  his  wife  an  allowance,  bat  he  paid 
nothing  under  the  deed  for  about  nine  months. 
Subsequently  the  wife  recovered  a  portion  of  the 
allowance  by  means  of  legal  proceedings,  bat, 
for  more  than  two  years  before  April,  1902,  he 
paid  her  nothing  under  the  deed.  In  April, 
1902,  she  took  out  a  summons  against  him 
under  the  Sunmiary  Jurisdiction  (Married 
Women)  Act,  1895,  and  the  Justices  granted 
her  a  separation  order  with  the  custody  of  her 
child  and  an  allowance  of  15s.  a  week : — Held, 
on  appeal,  that  the  deed  of  separation  of  1896 
was  a  bar  to  the  jurisdiction  of  the  Justices  on 
the  ground  of  desertion.  Nott  v,  Notl  (36  L.  J- 
P.  10;  L.  R.  1  P.  &  D.  25),  Dagg  v.  Dagg  and 
Speake  (51  L.  J.  P.  19 ;  7  P.  D.  17),  and  Crabb 
V.  Crabb  (37  L.  J.  P.  42 ;  L.  R.  1  P.  A  D.  GOl) 
commented  on.  Piper  v.  Piper,  71  L.  J.  P.  100 ; 
[1902]  P.  198;  87  L.  T.  150— D. 

Agreement — ^Bankmptey  of  Hnsband — 

Hegleot  oansing  Wife  to  Liye  Sq^arate — Time  for 
Prooeedings.] — When  a  husband  and  wife  have 
lived  apart  for  several  years,  and  the  husband 
has  agreed  to  pay  to  his  wife  a  certain  weekly 
allowance,  his  failure  to  pay  such  allowance 
and  his  subsequent  filing  of  his  petition  in 
bankruptcy,  with  the  object  of  evading  the  pay- 
ment of  arrears,  do  not  replace  the  parties  in 
the  same  position  towards  each  other  which 
they  occupied  before  the  separation  actually 
took  place.  Under  such  circumstances  a  wife 
is  not  entitled  to  a  separation  order  under  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1895,  on  the  ground  that  she  has  been  compelled 
to  live  separately  and  apart  from  her  husband 
because  he  has  neglected  to  maintain  her, 
although  she  conmiences  proceeding  within  six 
months  of  the  making  of  the  receivmg  order,  as 
she  is  out  of  time  under  section  11  of  the  Sum- 
mary Jurisdiction  Act,  1848.  Bowlands  v.  Bow- 
lands,  86  L.  T.  125— D. 

Lapse  of  Two  Tears.] — Where  a  husband 

leaves  his  wife  under  such  circumstances  as  con- 
stitute desertion  in  the  first  instance,  she  is  not 
debarred  after  the  lapse  of  more  than  two  years 
from  asserting  desertion  within  the  meaning  of 
the  Matrimonial  Causes  Act,  1857,  by  the  fact 
of  her  having  meanwhile  obtained  an  order 
under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1896,  with  a  non-cohabitation 
proviso  under  the  provisions  of  that  Act.  Dodd 
V.  Dodd  (supra)  distinguished.  FaUes  v.  Failes, 
75  L.  J.  P.  95;  [1906]  P.  326;  95  L.T.  547; 
22  T.  L.  R.  687— Bucknill,  J. 

Perm  of  Order.] — B.  and  his  wife  resided 

at  W.  On  various  occasions  the  wife  left  B. 
and  went  to  her  father  at  P.  For  some  time 
husband  and  wife  lived  apart  and  the  husband 
gave  the  wife  an  allowance,  but  no  definite 
agreement  for  separation  was  arrived  at.  The 
wife  took  out  a  sununons  at  W.  against  B.  for 
desertion  under  section  4  of  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895.  The 
smnmons  was  dismissed .  The  wife  sabsequently 
returned  to  the  husband*8  house,  and  the  hus- 
band after  several  days*  absence  informed  her 
that  he  was  giving  up  the  house  and  she  must 
find  a  home  for  herself.  The  wife's  furniture 
was  removed  from  the  house  on  May  14.    The 
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wife  went  to  P.,  and  took  out  a  similar  sum- 
mons there  against  B. : — Held^  that  the  magis- 
trates were  justified  in  deciding  that  the  facts 
constituted  desertion  hy  B. : — Heldf  also,  that 
desertion  being  a  continuing  offence,  and  the 
wife  having  been  driven  to  P.  by  B.*s  acts,  the 
magistrates  at  P.  had  jurisdiction  to  make  an 
order  against  B.  The  order  of  the  magistrates 
contained  no  finding  that  B.  had  been  guilty  of 
desertion: — Held,  that,  though  the  order  was 
irregular,  the  Court  had  power  to  make  a  fresh 
order  under  Order  LIX.  rules  4a  and  7,  and 
that  a  fresh  order  ought  to  be  made  in  the 
terms  of  the  order  appealed  against.  Brown  v. 
Br<yum  (No.  1),  79  L.  T.  102 ;  62  J.  P.  711— D. 

Snmmons  for  Desertion  under  the  Summary 
Jurisdietion  (Harried  Women)  Aot,  1895.]— 
Apart  from  any  special  provision  in  the  Act,  a 
return  by  a  wife  to  cohabitation  pending  the 
adjournment  of  a  summons  for  desertion  under 
the  Summary  Jurisdiction  ^Married  Women) 
Act,  and  before  an  order  is  made  on  the 
summons,  puts  an  end  to  the  cause  of  com- 
plaint, and  no  order  can  subsequently  be  made 
upon  the  summons.  Williams  v.  Williams^  78 
L.  J.  P.  31;  [1904]  P.  146;  90  L.  T.  174;  68 
J.  P.  188 ;  20  T.  L.  R.  213— D. 

Order  of  Jostices  Granting  SeparaUon  Order— 
Subiequent  Adultery  of  Husband.]  —  A  wife 
obtained  an  order  from  Justices,  under  section 
5,  sub^section  (a)  at  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  that  she  was  no 
longer  bound  to  cohabit  with  her  husband  on 
account  of  his  desertion.  More  than  two  years 
after  the  desertion  and  the  order  she  filed  a 
petition  for  divorce,  the  husband  having  com- 
mitted adulterv  since  the  order.  The  Court 
pronounced  a  decree  nisi  for  divorce  upon  the 
ground  of  the  adultery  and  desertion  for  two 
years.  Levy  v.  Levy^  21  T.  L.  R.  157 — 
Jeune,  P. 

Wilful  Hoglect  to  Xaintain  Wife.]— In  1887 
the  parties  separated,  and  they  continued  to  live 
apart  till  February  or  March,  1900,  when  the 
husband  called  at  his  wife's  house  and  cohabited 
with  her  for  a  few  days.  In  May  following  the 
wife  went  to  the  husbEind's  house  and  asked  for 
admission,  but  he  refused  to  admit  her  : — Held, 
upon  this  evidence,  that  the  Justices  were 
justified  in  finding  that  the  husband's  conduct 
had  caused  the  wife  to  leave  and  live  apart 
from  him  within  the  meaning  of  section  4  of  the 
Summary  Jurisdiction  Act,  1895.  Snape  v. 
Snape,  64  J.  P.  793— D. 

Wilftil  Hegleot  and  Xiscondnct  by  Husband — 
Limit  of  Time  for  Taking  Proceedings.]— A  hus- 
band and  wife  married  in  1882,  and  cohabited 
till  July,  1887,  when  they  executed  a  "  memo- 
randum of  agreement "  for  a  separation,  bearing 
a  sixpenny  stamp.  The  next  day  the  wife  went 
to  Ainerica,  where  she  remained  till  August, 
1899,  when  she  returned  to  this  country  and 
presented  herself  at  her  husband's  house,  who 
shut  the  door  in  her  face.  The  wife  took  out  a 
summons  against  her  husband  under  the  Sum- 
mary Jurisdiction  (Married  Women)  Act,  1895, 
a  proceeding  which  must  be  taken  within  six 
months  of  the  commission  of  the  offence  (Ellis 
V.  miis,66  L.  J.  P.  124;  [1896]  P.  251).  At 
the  hearing  the  Justices  refused  to  hear  any 
evidence  as  to  the  agreement,  beyond  the  bare 


statement  of  the  wife  that  the  solicitor  who 
drew  it  said  it  was  not  worth  the  paper  it  was 
written  on,  and  that  it  was  never  intended  to 
be  acted  upon.  The  ground  of  their  refusal  to 
do  so  was  not  clearly  stated,  but  it  appeared — 
partly,  at  all  events — to  be  based  on  the  ground 
that  it  was  insufficiently  stamped.  They  granted 
the  wife  a  separation  order,  and  ordered  the 
husband  to  pay  ten  shillings  a  week  for  her 
maintenance: — Held,  on  appeal,  that  the  case 
depended  on  the  terms  of  the  agreement.  If 
the  parties  intended  to  separate  m  July,  1887, 
then  there  was  no  offence  within  the  Act,  at  all 
events  within  six  months  of  the  summons,  as 
decided  to  be  necessary  in  Ellis  v.  Ellis,  supra. 
Case  remitted  to  the  Justices  to  hear  further 
evidence  as  to  the  agreement.  Medway  v. 
Medway,  69  L.  J.  P.  66 ;  [1900]  P.  141 ;  82  L.  T. 
627 ;  48  W.  R.  622 ;  64  J.  P.  120— D. 

"Habitual  drunkard"— What  is.]— In  proceed- 
ings for  a  separation  order  by  a  wife  against  her 
husband  on  the  ground  that  he  was  an  "  habitual 
drunkard  "  within  the  meaning  of  section  3  of 
the  Habitual  Drunkards  Act,  1879,  evidence 
was  given  that  he  was  "  constantly  drinking," 
*•  very  rarely  sober,"  and  that  he  assaulted  his 
wife  and  threatened  other  people  : — Held,  that 
the  Justices  were  right  in  holding  that  the 
husband  was  an  "habitual  drunkarid"  within 
the  meaning  of  the  section.  Bobson  v.  Bobson, 
68  J.  P.  416— D. 

Effect  of  Separation  Order.]— The  provisions 
of  section  5,  sub-section  (a)  of  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  that 
an  order  of  tne  Court  of  summary  jurisdiction 
made  under  the  Act,  that  the  applicant  is  to  be 
no  longer  bound  to  cohabit  with  her  husband,  is 
while  in  force  to  have  the  effect  in  all  respects 
of  a  decree  of  judicial  separation,  are  to  be  read 
subject  to  this  qualification,  that  no  order  made 
imder  the  Summary  Jurisdiction  Act  can  oust 
the  jurisdiction  of  the  Matrimonial  Division  of 
the  High  Court  of  Justice.  Smith  v.  Smith,  74 
L.  J.  P.  113;  [1905]  P.  249;  93  L.  T.  457;  54 
W.  R.  220— Bargrave  Deane,  J. 

An  order  of  the  Court  of  summary  jurisdic- 
tion proceeding  on  the  ground  of  desertion, 
which,  under  the  Summary  Jurisdiction  Act, 
need  not  continue  for  two  years,  is  not  to  be 
taken  into  consideration  by  the  High  Court, 
in  subsequent  proceedings  before  it,  in  deter- 
mining whether  a  state  of  things  has  in  fact 
arisen  since  the  date  of  the  order  of  the  Court 
of  summary  jurisdiction  constituting  desertion 
for  two  years  under  the  Matrimonial  Causes 
Act,  1857.    Jb. 

Xaintenanoe— Order  for— Voluntary  Allowance 
Hade  to  Wife  by  Person  Other  than  Husband — 
Amount  of  Allowance.] — In  making  an  order  for 
maintenance  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  it  is  the  duty  of 
the  Justices,  in  computing  the  amount  of  such 
allowance,  to  enquire  into  the  joint  means  of 
both  husband  and  wife,  and  for  the  purposes  of 
such  enquiry  they  ought  to  take  into  account 
a  voluntary  allowance  paid  to  the  wife  by  a 
person  other  than  her  nusband.  Nott  v.  Nott, 
70  L.  J.  P.  94 ;  [1901]  P.  241 ;  84  L.  T.  573  ;  65 
J.  P.  378— D. 

Amount— Form  of  Order.]— Per  Jbuots,  P. ; 
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In  making  an  order  for  maintenance  under  the 
Summary  Jurisdiction  (Married  Women]  Act, 
1895,  Justices  should  follow  the  principles  on 
which  the  Divorce  Gourt  acts  when  awarding 
alimony,  and  award  one-third  of  the  joint 
incomes.  The  maintenance  order  should  on  its 
face  recite  the  conviction  against  the  husband. 
Wilcox  V.  Wilcox,  66  J.  P.  166— D. 

mfe'sCbildrenhy  Former  Xarriage 

— LiaUUty  of  Husband  to  Kaintain.]— Where 
magistrates  have  made  an  order  for  a  judicial 
separation  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  in  fixing  the 
amount  of  maintenance  to  be  paid  by  the 
husband  to  the  wife,  they  are  entitled  to  take 
into  consideration  the  existence  of  any  infant 
children  of  the  wife  by  a  former  marriage  that 
she  may  have  to  support,  a  husband  being,  at 
all  events  by  the  poor  law,  liable  for  the  main- 
tenance of  his  step-children  as  well  as  for  the 
issue  of  his  own  marriage.  HUl  v.  Hillf  71 
L.  J.  P.  81 ;  [1902]  P.  140;  86  L.  T.  597 ;  50 
W.  R.  400;  66  J.  P.  844— D. 

Praotiee.]  —  Although  there  is  no 

hard-and-fast  rule  as  to  the  amount  of  allow- 
ance  to  be  made  to  a  wife  under  section  5  of 
the  Summary  Jurisdiction  (Married  Women) 
Act,  1895,  magistrates  would  do  well  to  follow 
the  practice  of  the  Probate,  Divorce,  and  Admi- 
ralty Division  of  the  High  Court  of  Justice  in 
suits  for  judicial  separation,  which  is  (where 
there  are  no  children)  to  allow  the  wife  one- 
third  of  the  joint  income.   Cobb  v.  Cobb  (No.  2), 

69  L.  J.  P.  126 ;  [1900]  P.  294 ;  83  L.  T.  716— D. 

Evidenoe  of  Means.]— In  an  application  by  a 
wife  under  the  Simmiary  Jurisdiction  (Married 
Women)  Act,  1895,  the  Justices  found  that  she 
had  been  deserted,  and  made  an  order  on  the 
husband  to  pay  her  1^  a  week.  The  husband 
had  no  means  of  bis  own,  but  a  relative  of  his 
had  undertaken  to  provide  the  IZ.,  and  it  was 
upon  this  that  the  Justices  acted  in  making  the 
order : — Heldf  that  they  were  entitled  to  make 
the  order,  as  the  offer  of  11,  was  some  evidence 
of  means ;  but  that  if  the  husband  afterwards 
found  he  could  not  pay  the  allowance  he  could 
apply  to  have  the  amount  reduced.  Walton  v. 
WcUUm  (No.  2),  64  J.  P.  264— D. 

Ooftody  of  Child  given  to  Wife— Enforoement 
of  Order.] — ^Where  a  separation  order  has  been 
granted  to  a  wife,  and  the  custody  of  the  child 
of  the  marriage  is  given  to  her  till  such  child 
should  attain  the  age  of  sixteen,  and  the 
husband  refuses  to  deliver  up  the  child,  the 
order  may  be  enforced  by  attachment.  Broton 
V.  Broum  (No.  2),  62  J.  P.  568— Phillimore,  J. 

gammons  oat  of  Time — ^Preyioos  Sninmons 
Withdrawn— Beyival—JiirisdiotioiL  of  Justices.] 
— Where  a  summons  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  is 
withdrawn  at  the  hearing  the  complaint  on 
which  it  is  founded  comes  to  an  end  and  the 
Justices  have  no  jurisdiction  to  allow  a  fresh 
summons  to  be  issued  founded  on  the  same 
matter  of  complaint.  Pickavance  v.  Pickavance, 

70  L.  J.  P.  14 ;  [1901]  P.  60 ;  84  L.  T.  62— D. 

Depositions— Praotiee.]— When  an  application 
for  relief  is  made  by  a  married  woman  to 
Justices,  by  virtue  of   the  provisions  of   the 


Sunmiary  Jurisdiction  (Married  Women)  Act, 
1895,  it  IS  essential  that  careful  notes  of  the 
evidence  or  depositions  and  of  the  magistratea* 
reasons  for  arriving  at  their  decision  should  be 
taken  by  the  magistrates'  clerk,  and  in  case  of 
appeal  correct  copies  of  the  same  should  be 
furnished  to  the  Judges  of  the  Divisional  Court. 
Bobinson  v.  Bobinson,  67  L.  J.  P.  77;  [1898] 
P.  153;  78L.T.392— D. 

Appeals,  Praotioo  on.] — It  is  the  duty  of 
Justices  on  determining  applications  under  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1895,  to  state  the  reasons  for  their  decision, 
and  of  their  clerks  to  furnish  on  application  by 
the  parties  an  adequate  note  of  the  evidenoe 
taken  on  the  hearing  by  the  Justices,  in  order 
that  the  Divisional  Court  of  the  Probate, 
Divorce,  and  Admiralty  Division,  the  appellate 
tribunal  constituted  by  section  11  of  the  Act, 
may  be  enabled  to  deal  adequately  and  properly 
with  appeals.  The  proper  practice  in  this 
respect,  as  laid  down  in  Cobb  v.  Cobb  (69  L.  J.  P. 
52;  [1900]  P.  145),  re-stated  and  affirmed. 
Barker  v.  Barker,  74  L.  J.  P.  74 ;  69  J.  P.  82, 192 ; 
21  T.  L.  R.  253— D. 

Adultery  of  Wife— WilftU  Hogleet  Gob. 

dneing  to  Adultery— Liability  of  Husband- 
Appeal- Spooial  Oase.]— A  husband  against 
whom  an  order  for  weekly  payments  has  beesi 
made  under  section  5  of  the  Summary  Juris- 
diction  (Married  Women)  Act,  1895,  is  entitled 
to  have  the  order  discharged  on  proof  of  subse- 
quent adultery  of  his  wife,  notwithstanding  that 
he  may  by  his  conduct  have  oonduced  thereto. 
Buther  v.  Buther,  72  L.  J.  K.  B.  826 ;  [1903] 
2  K.B.  270 ;  52  W.  R.  154 ;  67  J.  P.  359— D. 

From  a  committal  under  a  warrant  made  on 
an  information  or  complaint  that  the  weekly 
payments  are  in  arrear,  by  virtue  of  section  9 
of  the  Summary  Jurisdiction  (Married  Women) 
Act,  1895,  and  section  4  of  the  Bastardy  Laws 
Amendment  Act,  1872,  an  appeal  lies  by  way 
of  Special  Oase  to  the  King's  Bench  Division. 
Manders  v.  Handera  (66  L.  J.  Q.B.  296 ;  [1897] 
1  Q.B.  474)  distmguished.    lb. 

«*  Proih  ovidenoo."]- In  1887  the  appel- 
lant's husband  (Heald)  deserted  her  and  went  to 
New  Zealand.  In  1891  Heald's  mother  informed 
the  appellant  that  Heald  had  died  in  New  Zea- 
land. In  this  belief,  and  describing  herself  as  a 
widow, the  appellant  married  on  October  19, 1895, 
the  respondent  Groves.  Early  in  1906  the  respon- 
dent was  convicted  of  an  assault  on  the  appel- 
lant, and  in  March,  1906,  he  deserted  her; 
whereupon  she,  on  March  21, 1906,  obtained  a 
separation  order  under  the  Summary  Jurisdic- 
tion (Married  Women)  Act,  1895.  At  this  date 
the  respondent  had  written  to  New  Zealand  for 
a  certificate  of  Heald's  death,  but  had  not 
received  same.  On  May  80,  1906,  the  respon- 
dent applied  to  the  magistrate  to  discharge  the 
order  of  March  21, 1906,  on  the  ground  tbat  on 
October  19,  1895,  Heald  was  still  alive,  and 
that  he  died  on  June  6, 1896.  The  hearing  was 
adjourned  till  July  11,  on  which  date  there 
was  produced  for  the  first  time  a  certificate 
which  purported  to  certify  the  fact  of  the 
death  of  Heald.  The  magistrate  upon  this 
evidence  discharged  the  order  of  March  21, 
1906:— Held,  that  the  magistrate  was  right. 
Orovea  V.  Groves,  71  J.  P.  167— D. 


Digitized  by  LjOOQIC 


961 


HlTSBANi)  AND  WIFE. 


962 


Fresh  evidence  will  not,  as  a  general 

rule,  be  received  by  a  Divisional  Court  hearing 
appeals  from  the  orders  of  Justices  made  under 
the  Summary  Jurisdiction  Act,  1895.  The  note 
taken  by  the  Justices'  clerk  will  be  accepted  as 
a  prima  facie  complete  statement  of  what  took 
place ;  if  such  note  is  incomplete  it  may  be 
supplemented  by  an  affidavit  as  to  what  took 
place  in  the  Court  below,  but  not  as  to  other 
facts.    Snape  v.  Snape,  62  J.  P.  163— D. 

Time  for^**  Preih    evidenoe."]  —  More 

than  six  months  after  a  separation  order  was 
made  by  a  magistrate,  on  the  application  of  a 
wife  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  the  husband  discovered  that 
his  wife  had  committed  adultery  a  few  days 
before  the  order  was  made.  He  thereupon  took 
out  a  summons  under  section  7  of  the  Act  to 
discharge  the  order.  The  magistrate  having 
held  that  he  had  no  jurisdiction, — Held^  that 
the  limit  of  six  months  prescribed  by  section  11 
of  the  Summary  Jurisdiction  Act,  1848,  did  not 
apply,  and  the  application  therefore  was  not 
out  of  time ;  and  further  that  an  application 
under  section  7  to  alter,  vary,  or  discharge  an 
order  was  on  the  same  footing  as  regards  fresh 
evidence  as  an  application  for  a  new  trial  of  an 
action,  and  that  there  was  "  fresh  evidence  ** 
within  the  meaning  of  section  7  to  justify  the 
order  being  discharged.  Weightfnan  v.  Weight- 
inan,  94  L.  T.  620 ;  70  J.  P.  120;  22  T.  L.  R. 
362— D. 

'*Preih  eyidenoe" — Case  Bexnitted.]  — 

On  June  15, 1889,  a  married  woman  obtained 
an  order  for  separation  and  maintenance  against 
her  husband  under  the  Sunmiary  Jurisdiction 
(Married  Women)  Act,  1896,  s.  4.  At  the  time 
of  the  hearing  the  husband  was  seriously  ill, 
and,  although  he  knew  he  had  an  answer  to  the 
charge,  his  brain  and  faculties  were  so  far 
paralysed  that  he  could  neither  indicate  the 
lines  of  his  defence  nor  give  the  names  of  his 
witnesses.  As  he  was  supposed  to  be  actually 
dying,  his  solicitor  allowed  the  order  to  go 
without  opposition,  and  declined  an  adjourn- 
ment. Subsequently  the  husband  so  far  re- 
covered as  to  be  able  to  give  the  names  of  his 
witnesses,  and  the  matter  having  been  again 
brought  before  them  on  a  fresh  summons,  the 
Justices,  after  hearing  the  evidence,  discharged 
their  order  of  June  15,  on  the  ground  that 
••  fresh  evidence "  had  been  brought  before 
them  within  the  meaning  of  section  7  of  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1896.  Against  this  decision  the  wife  appealed : — 
Heldf  that  "  fresh  evidence  "  within  the  mean- 
ing of  section  7  meant  evidence  which  had  not 
come  to  the  knowledge  of  the  party  wishing  to 
caU  it  at  the  time  of  the  hearing,  or  evidence 
which  he  could  not  then  have  c&Ued,  but  not 
evidence  which  could  have  been  called  and  was 
not;  and  that  (although  the  ultimate  result 
may  have  been  right)  the  magistrates  were 
wrong  in  re-hearing  the  matter  on  that  ground. 
Thb  Court,  having  regard  to  the  physical  con- 
dition of  the  respondent  on  June  15,  remitted 
the  case  to  the  magistrates  to  be  re-heard  ab 
initio.  Johnson  v.  Johnson,  69  L.  J.  P.  13; 
[1900]  P.  19 ;  81  L.  T.  791 ;  64  J.  P.  72— D. 

Snpplyinff  Hotat  of  Evidenoe.]— It  is  the 

duty  of  the  clerk  to  the  Justices,  in  every  case 
in  which  an  appeal  is  brought  from  their  deci- 
VOL.   I. 


sion  to  the  Probate,  Divorce,  and  Admiralty 
Division,  to  furnish  copies  of  the  notes  on  the 
application  of  either  party.  Such  notes  should 
include  not  merely  the  evidence,  but  the  deci- 
sion of  the  Justices,  and  their  ground  for 
arriving  at  such  decision.  Cobb  v.  Cobb  {No.  1), 
69  L.  J.  P.  52 ;  [1900]  P.  146 ;  82  L.  T.  626 ;  64 
J.  P.  200— D. 

number  of  Oopief  to  bo  Supplied.]— In 

cases  brought  before  the  Court  on  appeal  from 
magistrates  imder  the  Summary  Jurisdiction 
(Married  Women)  Act,  1896,  two  copies  of  the 
notes  of  evidence  should  be  sent  for  the  use  of 
the  Court.  Walton  v.  Walton  (No.  1),  69  L.  J. 
P.  54 ;  [1900]  P.  147 ;  82  L.  T.  627 ;  48  W.  R. 
622— D. 

Oosts  of  Appeal.] — A  husband  who  success- 
fully appeals  from  an  order  of  Justices  must 
pay  the  wife's  costs  of  the  appeal  if  he  fails  to 
raise  before  the  Justices  a  valid  objection  to 
their  jurisdiction  to  hear  the  sunmions.  Picka- 
va/nce  v.  Pickanance,  supra, 

Wife's  Coats.]- The  wife  was  allowed  her 

costs  of  an  appeal  from  Justices  on  a  sum- 
mons under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1896.  Hiixtable  v.  Huxtable,  68 
L.  J.  P.  83— D. 

Where  a  wife  has  obtained  a  decision  in  her 
favour  under  the  Summary  Jurisdiction  (Mar- 
ried Women)  Act,  1896,  she  is  entitled  to  her 
costs  of  an  appeal  to  the  Divisional  Court, 
even  though  the  appeal  is  successful.  Medway 
V.  Medway,  69  L.  J.  P.  56 ;  [1900]  P.  141— D. 
And  see  Costs,  infra. 

(m)  Costs. 

Wife's  Oottft— Security — Oharges  without  Pros- 
pect of  Snoeess.] — To  entitle  an  unsuccessful 
wife  to  secured  costs  it  is  essential  that  they 
should  bo  the  costs  arising  from  the  making  of 
substantial  allegations  and  reasonably  incurred. 
Costs  of  allegations  which  have  no  prospect  of 
success  are  incurred  at  the  risk  of  the  party 
making  them,  and  not  that  of  the  party  giving 
security.  Ash  v.  Ash  (62  L.  J.  P.  97 ;  [1893] 
P.  222)  followed.  Kay  v.  Kay,  73  L.  J.  P.  108 ; 
[1904]  P.  882;  91  L.  T.  360;  20  T.  L.  R.  521— 
GhoreU  Barnes,  J. 

Wife  Bespondont  Chiilty  of  Adultery — 

Separate  Estate  under  Deed  of  Separation.]— 
The  source  of  the  serrate  estate  (of  a  married 
woman  is  immaterial  m  considering  her  liability 
for  costs  in  a  divorce  suit.  An  allowance  by  a 
husband  to  his  wife  secured  by  covenant  in  a 
deed  of  separation  may  be  sufficient  separate 
estate  to  groimd  an  order  condenming  her  in 
costs.  Clark  v.  Clark,  76  L.  J.  P.  16;  [1906] 
P.  331 ;  95  L.  T.  650— GoreU  Barnes,  P. 

Security  by  Husband— Existing  Separa- 
tion Order.] — The  discretion  of  the  Divorce 
Court  to  see  that  a  wife  is  put  in  funds  to  sue 
her  husband  or  defend  herself  before  it,  and 
for  that  purpose  to  order  the  husband  to  give 
security  for  her  costs,  is  not  affected  by  the 
operation  of  section  26  of  the  Matrimonial 
Causes  Act,  1857,  or  section  5  (a)  of  the  Sum- 
mary Jurisdiction  (Married  Women)  Act,  1895. 
Wingfield  d  BUw,  In  re  (73  L.  J.  Ch.  797; 
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[1904]  2  Ch.  665),  discussed  and  distinguished. 
8h£ppard  v.  Sheppard,  U  L.  J.  P.  102 ;  [1905] 
P.  185;  93L.  T.  443;  53W.R.608;  21T.L.R. 
626— Gorell  Barnes,  P. 

Insnffloiant   Dtfenee— Faoti   Known  to 

Solieitor.] — Where  a  wife  had  made  a  confession 
in  the  presence  of  several  persons,  and  there 
was  some  eyidence  that  the  fact  of  such  con- 
fession had  come  to  the  knowledge  of  her 
solicitor,  the  Court  ordered— first,  that  the 
money  paid  into  Court  to  secure  the  wife's 
costs  should  he  paid  out  to  the  petitioner,  im- 
less  the  wife's  solicitor  should  within  fourteen 
days  satisfy  the  Court  he  had  reason  to  believe 
the  wife  had  a  bona  fide  defence ;  and  secondly, 
that  the  wife's  costs  should  in  any  event  be 
taxed  against  the  co-respondent,  and,  if  re- 
covered, paid  to  the  wife's  solicitor,  unless  he 
had  already  received  the  amount  from  the  peti- 
tioner. Tojvnson  v.  Toumsan,  67  L.  J.  P.  68 ;  78 
L.  T.  54r-^eune,  P. 

Bona  Fide  Dofonce.]— Security  for  the 

costs  of  the  wife's  defence  to  a  suit  for  dissolution 
of  marriage  is  only  ordered  upon  the  basis  that 
the  wife  has  a  bona  fide  defence.  In  order  that 
the  solicitor  for  the  wife,  who  is  tmsuccessful 
in  the  suit,  should  obtain  an  order  for  the 
wife's  costs,  there  must  have  been  reason- 
able grounds  for  defending.  It  is  not  enough 
that  the  solicitor  thought  that  the  husband 
would  not  be  able  to  establish  his  case. 
Kershaw  v.  Kershaw,  28  T.  L.  R.  296— Gorell 
Barnes,  P. 

Application  by  Solicitor  who  had  Acted 

for  WUt  to  Tax  Oosti  against  Bacpondcnt— Ho 
Prtvioos  Application  for  Security.]- A  wife  filed 
a  petition  for  judicial  separation,  and  the  case 
was  in  due  course  set  down  for  trial.  Subse- 
quently she  wrote  to  her  solicitors  saying  that 
she  had  returned  to  her  husband.  On  May  29 
her  solicitors  wrote  to  her  expressing  a  vnsh 
to  withdraw  from  the  case,  and  they  did  not 
afterwards  act  for  her.  Up  to  that  date  they 
took  no  steps,  under  the  prevailing  practice 
of  the  Divorce  Division,  to  obtain  security  for 
the  wife's  costs  from  the  husband.  On  July  8 
they  carried  their  costs  into  the  Registry  for 
taxation  against  the  husband.  On  a  summons 
adjourned  into  Court  for  further  argument, — 
The  CouBT  held,  that,  as  the  solicitors  had  not 
applied  for  security  in  the  ordinary  way,  they 
must  be  left  to  their  remedy  at  common  law ; 
that  the  application  was  not  in  accord  with  the 
practice  of  the  Court ;  that  it  was  out  of  time ; 
that  it  was  not  made  by  the  wife's  solicitors, 
but  merelv  by  a  firm  that  had  at  one  time  acted 
for  her ;  that  the  Court  had  no  jurisdiction  to 
deal  with  it;  and  that  it  must  be  dismissed 
with  costs  against  the  applicants  personally. 
Naimev.  Natme,  71  L.  J.  P.  37;  86  L.  T.  649; 
65  J.  P.  777— GoreU  Barnes,  J. 

Wifo  Petitioner— Compromife— Payment 

of  Taxed  Oocti  to  Solicitor.]— A  petition  for 
divorce  was  presented  by  a  wife,  ana  an  applica- 
tion instituted  for  the  usual  order  for  the 
taxation  of  her  costs.  Before  the  hearing  of 
the^  application  a  settlement  was  made  by  the 
petitioner  without  the  knowledge  of  her  solicitor, 
and  she  returned  to  cohabitation  with  her 
husband.  The  Coubt,  on  the  application  of 
the  petitioner's  solicitor,  made  an  order  for  the 


taxation  of  her  costs  and  for  payment  of  the 
amount  of  same  to  the  solicitor.  BaUance  v. 
Ballance,  [1899]  2  Ir.  R.  128— Andrews,  J. 

Wife's    Defence  —  Oonntor-chaTgea  — 

BeasonaUe  Oronnd  fnr.]— Upon  a  hosband's 
petition  for  dissolution  of  marriage,  the  wife's 
answer  alleged  charges  of  cruelty  and  oondona- 
tion  on  the  part  of  the  husband.  A  decree  nisi 
having  been  pronounced,  an  application  was 
made  for  the  usual  order  for  the  wife's  coete. 
The  Judge  thereupon  read  the  proofs  of  the 
wife's  witnesses,  and  said  that  they  discloeed 
no  adequate  reason  for  bringing  the  ooonter- 
charges,  and  ordered  a  sum  of  money,  which 
had  been  paid  into  Court  by  the  husband  for 
the  wife's  aefence,  to  be  paid  out  to  him.  Marks 
V.  Marks,  21  T.  L.  R.  209— GoreU  Barnes,  J. 

Ho  Security  for— Bicagreement  of  Jury- 
Wife's  Costs  of  Abortive  Trial.]— Where  a  wife, 
upon  a  husband's  petition  for  a  dissolution  of 
marriage,  had  made  no  application  that  her 
husband  should  give  security  for  her  costs,  the 
Court  will  not  allow  her  any  costs  in  the  case 
of  an  abortive  trial.  Wattdby  v.  Waudby,  84 
L.  T..671 ;  49  W.  R.  672 ;  65  J.  P.  344-^eune,  P. 
Affirmed,  84  L.  T.  829— C.A. 

If  she  succeeds  on  a  second  trial  she  will, 
unless  special  reasons  are  shewn  to  pre- 
vent it,  be  entitled  to  her  full  costs  of  both 
trials.    lb. 


Wife's  Petition  for  Judicial  I 
of  Solicitors  Acting  for  Petitioner— Applioatkn 
for  Security  for  Costs  after  Soliciton  have 
Ceased  te  Act  for  Petitioner.]— If  solicitors 
acting  for  the  wife  in  a  petition  for  judicial 
separation  do  not  follow  the  ordinary  practice 
and  get  security  for  costs,  they  cannot  after 
abandoning  the  suit  apply  for  security,  as  they 
are  then  no  longer  actmg  for  the  wife.  In  such 
circumstances  they  can  only  take  action  at 
common  law.  Naime  v.  NaimCy  65  J.  P.  777— 
Gorell  Barnes,  J. 

Agreement  to  Pay  Taxed  Cocts  of  "^l^fio  — 
Validity  —  Cross-petitions  Dismisted.]  — Where 
the  cross-petitions  of  husband  and  wife  were 
both  dismissed  the  Court  refused  to  give  any 
effect  to  an  agreement  which  had  been  drawn 
up  before  the  trial  by  which  the  husband 
agreed  to  pay  the  wife  a  certain  sum  yearly  as 
idimony  and  to  pay  her  taxed  costs,  the  agree- 
ment appearing  to  the  Court  to  have  been  made 
in  contemplation  of  a  decree  being  pronounced. 
The  usual  orders  were  made — ^namely,  the  wife's 

Setition    dismissed  and    the  husband's  being 
ismissed  vnth  costs.     Weekes  v.    Weekes,  21 
T.  L.  R.  227— GoreU  Barnes,  J. 

Petition  for  Diyorce  by  Hniband— Petition  Ut 
Separation  by  Wife — ConsoUdation — Order  for 
Payment  of  Costs— Final  or  InterlocntOTy— Oo- 
reipondent.] — A  suit  for  judicial  separation  was 
brought  by  the  wife,  and  a  suit  for  divorce  was 
brought  by  the  husband,  to  which  A  was  made 
a  co-respondent.  These  suits  were  consolidated 
by  an  order  of  the  Court,  and  at  the  trial 
the  wife's  suit  was  withdrawn  and  a  decree 
nisi  (which  was  afterwards  made  abeolute) 
was  pronounced  in  the  husband's  suit  with 
costs  against  ithe  co-respondent.  On  taxation 
of  the  costs  the  question  was  raised  whether 
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the  husband's  costs  o!  the  ^dfe's  suit  ought  to 
be  taxed  agamst  the  co-respondent,  and  the 
Registrar  referred  the  question  to  the  Judge, 
who  decided  that  they  ought,  holding  that  by 
virtue  of  the  consolidation  order  the  two  suits 
became  one,  and  that  he  therefore  had  juris- 
diction to  order  the  co-respondent  to  pay  the 
husband's  costs  of  the  wife's  suit  under  the 
Matrimonial  Causes  Act,  1857,  s.  34.  The  co- 
respondent appealed  from  this  decision  without 
obtaining  leave  to  appeal: — Held^  that  the 
appeal  lay  without  leave,  the  order  not  being 
an  interlocutory  order  within  the  Judicature 
Act,  1894,  s.  1  (1)  (6).  Held  also,  that  the 
order  consolidating  the  two  suits  was  not  a 
consolidation  within  the  strict  meaning  of  the 
term  so  as  to  make  the  two  suits  one  pro- 
ceeding, and  that  the  Court  had  no  jurisdiction 
either  under  the  Matrimonial  Causes  Act,  1857, 
s.  34,  or  under  the  Judicature  Act,  1890,  s.  5, 
to  order  the  co-respondent  to  pay  any  part  of 
the  costs  of  the  wife's  suit  to  which  he  was 
not  a  party.  Forbes-Smith  v.  ForbeS'Smith^ 
70  L.  J.  P.  61;  [1901]  P.  258;  84  L.  T.  789; 
60  W.  R.  e-O.A. 

Co-refpondent— Liability  of  —  Oo-respondent 
Appearing,  but  not  Answering.]— Where  a  co- 
respondent alleged  that  he  did  not  know  at 
the  time  he  first  committed  adultery  with  the 
respondent  that  she  was  a  married  woman,  but 
admitted  that  he  became  acquainted  with  the 
fact  within  a  fortnight  from  that  time, — The 
Court  declined  to  construe  that  admission  too 
literally,  and,  holding  that  practically  he  knew 
the  fact  from  the  first,  condemned  him  in  costs. 
Bilby  V.  Bilby,  71  L.  J.  P.  31;  [1902]  P.  8; 
86  L.  T.  123— Jeune,  P. 

1  Hnsband's  Bight  to  Ootti  against.]— The 

question  of  condemning  the  co-respondent  in 
costs  is  entirely  in  the  discretion  of  the  Court. 
If  a  co-respondent  who  has  misconducted  him- 
self with  a  woman  in  ignorance  of  the  fact  that 
she  was  a  married  woman  continues  to  live  in 
adultery  with  her  after  being  informed  of  the 
fact,  he  wiU  not  necessarily  be  condemned  in 
costs.  Robinson  v.  Bobinson  and  Wilson,  78 
L.  T.  391— GoreU  Barnes,  J. 

Seenrity  for  Costs— Bankrupt  Petitioner- 
Claim  for  Damages  firom  Co-respondent.] — A  peti- 
tioner who  is  an  undischarged  bankrupt  may 
claim  damages  from  the  co-respondent  without 
being  compelled  to  give  security  for  the  co- 
respondent's costs.  Smith  v.  Smith  and  Palk 
•"  P.  D.  227)  overruled.  BlackeU  v.  BlackeU, 
.1  L.  J.  P.  69;  [1902]  P.  170;  86  L.  T.  669; 
50  W.  R.  516— C.A. 


?3 


notion  for  Hew  Trial— Security  for  Costs.]— 
The  practice  laid  down  in  Heckscher  v.  Crosley 
(60  L.  J.  Q.  B.  75 ;  [1891J  1  Q.B.  224),  that  no 
security  for  costs  is  reqmred  to  be  given  by  a 
party  moving  in  the  Court  of  Appeal  for  a  new 
trial,  after  trial  of  an  action  with  a  jury,  under 
the  Supreme  Court  of  Judicature  Act,  1890, 
applies  to  a  motion  for  a  new  trial  of  a  petition 
for  a  divorce.  Bickdby  v.  Bickaby  and  Swift, 
70  L.  J.  P.  24  ;  [1901]  P.  134 ;  84  L.  T.  182— C.A. 

Queen's  Proctor's  Intervention— Pauper  Liti- 
gant.] —  The  cost  of  the  Queen's  Proctor's 
mtervention  are  entirely  in  the  discretion  of 
the  Judge,  and  an  unsuccessful  pauper  litigant 


is  therefore  liable  to  an  order  condemning  him 
in  the  full  costs  of  the  intervention.  White 
V.  White,  67  L.  J.  P.  63;  [1898]  P.  124— 
Jeune,  P. 

Order  to  Pay  or  Beonre  Wife's  Costs— Attach- 
ment—Belease— Condition.]— /See  Attachment. 

Two  Trials.]— See   Waudby  v.    Waudby,   71 
L.  J.  P.  43;  [1902]  P.  85— GoreU  Barnes,  P. 


(n)  Practice, 

Boles  of  Bivoroe  Conrt  are  not  Ezhaostive.] — 
The  rules  of  the  Divorce  Court  must  not  be 
taken  as  exhaustive,  and  where  they  fail  to 
meet  any  particular  case  the  Court  may  follow 
the  Rules  of  the  Supreme  Court,  notwithstand- 
ing the  provision  of  Order  LXVIII.  rule  1, 
that  they  shall  not  affect  the  procedure  or 
practice  in  proceedings  for  divorce  and  other 
matrimonial  causes,  except  where  expressly 
provided.  Qiles  v.  QiUs,  69  L.  J.  P.  26; 
[1900]  P.  17 ;  81  L.  T.  823 ;  48  W.  R.  288— 
GoreU  Barnes,  J. 

Petitioner  8mng  in  Forma  Pauperis— Bespon- 
dent  of  ITnsound  Kind.] — Where  a  wife  petitioner 
was  suing  in  forma  pauperis  for  a  divorce,  on  the 
ground  of  her  husband's  adultery  and  cruelty, 
and  the  respondent  was  of  unsound  mind  and 
confined  as  a  pauper  lunatic  in  an  asylum, — 
The  Court,  in  the  absence  of  any  express 
provision  in  rule  196  of  the  Divorce  Court 
Rules  appUcable  to  the  particular  case,  held, 
that  the  practice  laid  down  for  the  other  Divi- 
sions of  the  High  Court  by  Order  XIII.  rule  1, 
ought  to  be  foUowed,  and  adjourned  the  case 
in  order  that  the  petitioner  might  apply  that 
the  official  soUcltor  or  some  other  suitable 
person  might  be  appointed  as  guardian  ad  litem 
to  such  respondent.    lb. 

Substituted  Servioe  of  Petition.] — Though  the 
fact  that  the  respondent's  whereabouts  cannot 
be  discovered  may  be  due  to  the  petitioner's 
delay  in  brining  his  petition,  substituted  ser- 
vice of  the  petition  and  citation  may  be  aUowod. 
Jenson  v.  Jenson,  78  L.  T.  764 — Jeune,  P. 

An  affidavit  by  the  petitioner  of  his  ignorance 
of  the  address  of  the  parties  to  be  served  should 
be  filed  with  appUcation  for  substituted  service. 
Martin  v.  Martin  {No,  1),  78  L.  T.  170— GoreU 
Barnes,  J. 

Affidavit  in  Support.]— Although  it  is 

a  fixed  rule  of  practice  to  require  an  affidavit 
by  the  petitioner  in  support  of  every  appli- 
cation for  substituted  service  of  a  petition  at 
the  commencement  of  a  matrimonial  suit, 
this  rule  does  not  neoessarUy  applv  to  peti- 
tions for  permanent  maintenance  and  alimony. 
Schraml  v.  Schramt,  68  L.  J.  P.  47 ;  80  L.  T. 
328— Jeune,  P. 

Co-respondent,  Bispensing  with  — Substituted 
Servioe — ^Amendment  of  Petition — ^Further  Affi- 
davit in  Su^ort  Blspensed  with.]— A  husband 
petitioned  for  a  dissolution  of  his  marriage  with 
his  wife  on  the  ground  of  her  adultery  with  a 
man  unknown.  No  evidence  could  be  obtained 
as  to  the  adulterer,  except  that  the  wife  had 
stayed  with  a  man  in  an  hotel  in  London,  where 
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their  names  were  entered  in  the  books  as  '*  Mr. 
and  Mrs.  E.  L.  Q"  The  wife,  whilst  admitting 
her  adultery,  would  give  no  information  as  to 
the  adulterer,  beyond  that  **  he  would  marry 
her  when  the  divorce  was  pronounced.*'  The 
GouBT  refused  to  dispense  with  making  a 
co-respondent,  but  ordered  the  petition  to  be 
amended  by  charging  adultery  with  •'  E.  L.  G." 
in  the  ordinary  way,  the  co-respondent  to  be 
served  by  advertisement;  and— the  petitioner 
being  in  Western  Australia — any  further  affi- 
davit in  support  of  the  petition  to  be  dispensed 
with.  Nicolas  v.  Nicolas,  68  L.  J.  P.  66; 
80  L.  T.  422— Jeune,  P. 

Difcretion  of  Oonrt.] — In  order  to  justify 

the  Court  in  making  an  order  giving  permission 
to  a  husband  petitioner  to  proceed  without  mak- 
ing a  co-respondent  of  a  person  who  has  been 
accused  by  name  of  committing  adultery  with 
his  wife,  it  is  not  sufficient  that  he  believes  on 
the  evidence  then  before  him  that  such  person 
is  innocent  of  the  charge.  If,  however,  the 
Court  believes  that  no  evidence  can  be  obtained 
against  such  person,  it  may  exercise  its  dis- 
cretion under  section  28  of  the  Matrimonial 
Causes  Act,  1857,  and  permit  the  petitioner  to 
proceed  without  making  him  a  co-respondent. 
But  as  one  of  the  objects  of  section  28  was  that 
any  one  against  whom  adultery  is  alleged 
might  have  an  opportunity  to  appear  and  defend 
his  character,  the  Court  ought,  if  possible,  to 
have  some  evidence  that  the  person  accused 
does  not  desire  to  be  made  a  co-respondent. 
Jones  V.  Jones  (66  L.  J.  P.  101;  [1896]  P.  166) 
and  Saunders  v.  Saunders  (66  L.  J.  P.  67 ;  [1897] 
P.  89)  commented  on  and  explained.  Edwards 
V.  EawardSy  67  L.  J.  P.  1— Jeune,  P. 

Unknown  Adoltorer- Hamod  by  Wife  —  Ho 
other  Sonrco  of  Information — ^Enqniriof  ordered 
to  be  made  from  the  Wife.] — A  wife,  in  answer 
to  ent^uiries  by  her  husband  touching  the 
paternity  of  a  child  with  which  she  was  preg- 
nant, and  of  which  he  could  not  be  the  father, 
gave  the  name  of  a  man,  and  made  certain 
statements  which  she  said  were  within  the 
petitioner's  knowledge,  but  of  which  he  declared 
he  knew  nothing ;  neither  did  he  know  of  the 
existence  of  such  a  man.  After  petition  filed, 
and  upon  motion  by  the  husband  (petitioner) 
for  leave  to  proceed  without  citing  any  person 
as  co-respondent, — The  Court  directed  the 
petitioner's  solicitor  to  write  to  the  respondent 
with  a  view  of  having  a  personal  interview  with 
and  obtaining  an  explanation  from  her,  and 
refused  to  make  an  order  in  the  petitioner's 
favour  until  this  had  been  done  and  the  result 
made  known  to  the  Court.  Orose  v.  Grose,  78 
L.  T.  89— Jeune,  P. 

Betpondent  and  Co-rof pendent  Besiding  Abroad 
— Bervioe  ci  Petition  and  Citation  oat  of  Jorisdic- 
tion— Beftiial  of  Letton  of  Bequest.] — A  respon- 
dent and  co-re8|)ondont  residing  at  Lisbon,  the 
citation  and  petition  were  sent  to  a  Portuguese 
advocate,  who  reported  that  the  matter  must 
be  carried  through  diplomatic  channels,  when 
the  Crown  attorney  would  decide  whether  the 

Eroceedings  were  l^al  according  to  Portuguese 
kw  or  not.  The  Foreign  Office,  on  being  applied 
to,  requested  that  application  should  be  made 
to  them  by  the  senior  Registrar,  who  stated 
that  the  proper  course  was  for  the  President 
to  issue  letters  of  request  to  the  Foreign  Office. 


The  Court,  being  thereupon  moved  for  an  order 
for  substituted  service,  or,  in  the  alternative, 
for  letters  of  request,  adjourned  the  motion  in 
order  that  the  application  for  letters  of  request 
might  be  made  direct  to  the  President  in  the 
first  instance.  Subsequently,  the  President 
having  refused  to  issue  letters  of  request.  The 
Court  made  an  order  for  substituted  service 
by  registered  letters  on  the  respondent,  co- 
respondent, and  certain  relatives  residing  at 
Lisbon,  intimating,  however,  at  the  same  time, 
that  the  addresses  of  the  respondent  and  co- 
respondent must  be  verified  by  afiSdavit,  and 
that  at  the  hearing  the  Court  would  have  to  be 
satisfied  that  the  service  had  been  duly  effected. 
Wray  v.  Wray  and  D* Almeida,  70  L.  J.  P.  32; 
[1901]  P.  182 ;  84  L.  T.  64— GoreU  Barnes,  J. 

Co-rofpondent  Befident  Abroad — Snbstitatad 
Senrioe  of  Proooodingf .] — The  co-respondent  in 
a  suit  for  dissolution  of  marriage  was  resident 
in  a  sanatorium  in  the  Canton  of  Neufchatel  in 
Switzerland.  The  principal  of  such  sanatorium 
refused  to  serve  him  with  the  citation  and 
petition,  or  to  allow  him  to  be  served  with 
them.  The  Procureur-General  of  Neufchatel 
stated  that  service  must  be  effected  throuj^  a 
diplomatic  source,  but  the  Foreign  Office  re- 
fused to  act  in  the  matter  except  under  an 
order  of  the  Court.  It  was  shewn  on  affidarit 
that  the  mother  and  uncle  of  the  co-respondent 
resided  in  Switzerland,  and  that  the  petitioner 
was  acquainted  with  their  addresses.  The 
Court,  after  observing  that  the  usual  practice 
was  to  serve  through  the  foreign  tribunfJ,  made 
an  order  for  the  service  of  the  citation  and 
petition  on  the  co-respondent  by  registered 
letters  addressed  to  his  mother  and  uncle. 
TrUbner  v.  TrUbner  and  Cristiani  (69  L.  J.  P.  56 ; 
16  P.  D.  24).  Stumpel  v.  Stumpel  and  Zepfel, 
70  L.  J.  P.  6— Jeune,  P. 

Wife's  Petition  for  Biasoliition  — Adsltery 
Charged  with  PerBon  Hamed  in  PetitioB— la- 
tervention  by  Person  so  Charged — latenreaer'i 

Cofti.] — A  wife,  in  a  petition  for  dissolution  of 
marriage,  charged  her  husband  with  adultery 
with  B.  and  other  women  unknown,  also  with 
cruelty  and  desertion.  Shortly  before  the  hear- 
ing  the  wife's  counsel  applied  that  the  case 
might  stand  out  of  the  paper  for  a  few  daps 
whereupon  the  husband's  counsel  stated  that  he 
was  not  in  a  position  to  contest  either  the  adul- 
tery or  the  desertion,  but  still  proposed  to  con- 
test the  charges  of  cruelty.  B.  then  applied 
for  and  obtained  leave  to  intervene,  and  at  the 
hearing  succeeded  in  completely  negativing  the 
charges  made  against  her : — Held,  that  the 
intervener  ought  to  be  put  in  the  best  possible 
position  to  obtain  the  costs  which  she  had 
properly  incurred  in  defending  herself,  and  the 
Court  thereupon  made  an  order  against  both 
the  petitioner  and  respondent  to  pay  the  costs 
of  her  successful  intervention.  Wade  v.  Wade, 
72  L.  J.  P.  1 ;  [1903]  P.  16  ;  87  L.  T.  751 ;  51 
W.  R.  464— GoreU  Barnes,  J. 

Coontoroharge  by  Hniband.] — Where  a 

husband  in  answer  to  lus  wife's  petition  for  a 
dissolution  of  their  marriage  countercharged  her 
with  having  committed  adultery,  but  did  not 
claim  any  specific  relief,  and  his  answer  did  not 
even  contain  the  usual  formal  prayer  for  "  such 
further  or  other  relief  as  to  the  Court  may 
seem  fit,"    on    an   application    by  the   party 
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charged  with  adultery  with  the  wife  for  leave  to 
intervene,  The  Court  held  that,  though  the 
application  was  in  itself  a  reasonable  one,  it 
had  no  power  to  grant  it.  Wheeler  v.  Wheeler 
and  Rhodes  (58  L.  J.  P.  65 ;  U  P.  D.  164)  dis- 
tinguished. Harrop  v.  Harrop,  68  L.  J.  P.  58  ; 
[1899]  P.  61 ;  80  L.  T.  171— Gorell  Barnes,  J. 

InterventioiL  by  Third  Party— Answer  Alleg- 
ing Adultery  of  Petitioner  with  Third  Party, 
bat  Claiming  no  Belief.]— If  a  respondent  to  a 
petition  for  dissolution  of  marriage  simply  asks 
by  his  answer  that  the  petition  shovild  be 
dismissed,  and  does  not  ask  for  any  further 
relief,  the  answer  wUl  be  treated  as  an  ordinary 
defence,  and  a  third  party  will  not  be  allowed 
to  intervene,  though  chiarges  may  be  made 
against  him  by  the  answer ;  but  if  the  answer 
does  ask  for  further  relief,  it  will  be  treated  like 
a  cross-petition,  and  the  intervention  of  a  third 
party  will  be  allowed.  Harrop  v.  Harrop  (68 
L.  J.  P.  58 ;  [1899]  P.  61)  approved.  Lotoe  v. 
LoM;e,  68  L.  J.  P.  60 ;  [1899]  P.  204 ;  80  L.  T.  675 ; 
47  W.  R.  563— C.A. 

Intervention  by  Xember  of  Public] — Where 
a  member  of  the  public  intervenes  under 
section  7  of  the  Matrimonial  Causes  Act,  1860, 
to  shew  cause  why  a  decree  nisi  for  a  divorce 
should  not  be  made  absolute,  the  same  rule  as 
to  costs  applies  as  in  a  case  where  the  King's 
Proctor  intervenes,  and  the  intervener  who 
succeeds  will  not,  as  a  general  rule,  be  allowed 
costs  as  between  solicitor  and  client.  Woodhead 
V.  Woodhead,  23  T.  L.  R.  334— Gorell  Barnes,  P. 

Xode  of  Trial— Act  on  Petition— Discretion  of 

Court.] — The  Court  has  a  discretion  under  sec- 
tion 36  of  the  Divorce  Act,  1857,  as  to  the  mode 
of  trial  of  an  act  on  petition.  In  spite  of 
Divorce  Rule  61,  which  probably  did  not  con- 
template issues  of  fact  as  likely  to  arise  on  the 
trial  of  an  act  on  petition,  and  although  on  an 
act  on  petition  questions  of  law  are  generally 
combined  with  the  issues  of  fact,  and  incon- 
venience may  result  from  a  trial  of  such 
questions  with  a  jury,  the  Court  will  not  refuse 
a  jury  if  one  of  the  parties  wish  for  it,  although 
a  jury  is  not  the  proper  tribunal  for  the  purpose 
according  to  the  old  practice.  Lowenfeld  v. 
Lowenfeld,  72  L.  J.  P.  57 ;  [1908]  P.  177;  89 
L.  T.  146— C.A. 

Bight  to  begin— Wife's  Petition  for  BesU- 

tntion — Cross-petition  by  Husband  for  Dissolution 
— Consolidated  Suit.]— A  wife  petitioned  for 
restitution  of  conjugal  rights,  and  her  husband 
in  his  answer  charged  her  with  adultery,  and 
afterwards  filed  a  cross-petition  praying  for  a 
dissolution  of  his  marriage  with  her  on  the 
ground  of  her  adultery  with  the  co-respondent. 
The  suits,  having  been  consolidated,  came  on 
for  hearing  together: — Held,  that  the  burden 
of  proof  lay  on  the  husband,  and  that  his 
counsel  must  begin.  Smith  v.  Smith  and 
Charlesioorth,  69  L.  J.  P.  44;  [1900]  P.  66 
Jeune,  J. 

Trial  in  Camera— Jurisdiction  of  Court.]— 

The  inherent  jurisdiction  of  the  Probate, 
Divorce,  and  Admiralty  Division  to  try  cases  in 
camera  is  not  confined  to  that  branch  of  its 
jurisdiction  which  it  inherits  from  the  Ec- 
clesiastical Courts.  Evidence  tendered  in  a 
suit  for  dissolution  may  also  be  heard  in  camera 
when  its  nature  is  such  that  justice  cannot  be 


done  if  it  be  heard  in  open  Court.  C.  v.  C. 
(38  L.  J.  P.  37 ;  L.  R.  1  P.  &  D.  640)  not  fol- 
lowed. Druce  v.  Druce,  72  L.  J.  P.  61 ;  [1903] 
P.  144;  88  L.  T.  673— Jeune,  P. 

Decree  Hisi— Hew  Trial  Granted  on  Applica- 
tion of  Co-respondent — Effect  on  Decree  Hisi  as 
against  Bespondent.]— In  a  suit  for  divorce  by 
a  husband  the  respondent  did  not  appear,  but 
the  co-respondent  defended.  A  decree  nisi  was 
pronounced.  The  co-respondent  appealed,  and 
the  Court  of  Appeal  made  the  following  order  : 
"  Upon  hearing  counsel  for  the  co-respondent 
it  is  ordered  that  the  verdict  and  judgment  be 
set  aside,  and  that  a  new  trial  be  held " : — 
Held,  that  this  order  annulled  the  decree  nisi, 
Worsley  v.  Worsley,  20  T.  L.  R.  171— Jeune,  P. 

Practice— Time  for  Decree  Absolute  Al- 
lowed to  ran  tram  Date  of  Hearing,  where  Decree 
Hisi  has  been  Beserved.]— When  judgment  has 
been  reserved  the  decree  nisi,  if  pronounced, 
will  not  be  antedated,  but  the  Court  may  allow 
the  time  for  decree  absolute  to  run  from  the 
date  of  the  hearing.  Hotighton  v.  Houghton, 
72  L.  J.  P.  31 ;  [1903]  P.  150. 

Practice — Condonation  after  Decree  Hisi 

— ^Rescission  of  Decree  Hisi — Effect  on  Ver- 
dict for   Damages — liability   of  Co-respondent 

for  Costs.] — Decree  absolute  is  the  substantial 
decree  in  the  suit,  and  condonation  by  a  hus- 
band of  the  adultery  of  his  wife  after  he  has 
obtained  a  decree  nAsi  dissolving  his  marriage 
on  the  ground  of  such  adultery  prevents  the 
decree  nisi  being  made  absolute  and  entails  its 
rescission.  The  decree  nisi  will  in  such  a  case 
be  rescinded  for  all  purposes,  and  any  damages 
for  which  a  verdict  has  been  given  iaM  with  the 
decree  nisi,  Hyman  v.  Hyman,  73  L.  J.  P. 
106;  [1904]  P.  403;  91  L.  T.  361;  20  T.  L.  R. 
696— Jeune,  P. 

Semhle,  in  any  other  view  the  damages  would 
at  aU  events  after  such  condonation  require 
re-assessment.    Ih, 

Condonation  by  the  husband,  the  petitioner, 
after  decree  nisi  is  no  reason  for  relieving  the 
co-respondent  of  any  liability  for  costs.  Long 
V.  Long  (60  L.  J.  P.  27 ;  15  P.  D.  218)  doubted. 
lb. 

Decree  Absolute — Time  for  Application  — 
Amendment  of  Claim  for  BeUef— Decree  of 
Judicial  Separation.] — A  petitioner  is  entitled 
to  a  reasonable  time  for  determining  whether 
he  or  she  will  proceed  to  make  absolute  a  decree 
nisi  for  dissolution  of  marriage.  Parsons  v. 
Parsons,  76  L.  J.  P.  159;  [1907]  P.  331;  23 
T.  L.  R.  749— Bucknill,  J. 

SembU,  the  respondent  is  not  entitled  to 
have  the  petition  dismissed  in  the  abeence  of 
an  application  to  make  the  decree  absolute 
immediately  on  the  expiration  of  the  period  of 
six  months  from  decree  nisi,  A  petitioner  is 
entitled,  where  he  or  she  has  obtained  a  decree 
nisi  on  a  petition  for  dissolution  of  marriage, 
not  claiming  further  or  other  relief,  to  amend 
his  or  her  claim  by  applying  for  rescission  of 
the  decree  nisi  and  a  decree  of  judicial  sepa- 
ration,   lb. 

Counterclaim    for    Hestitation    of    Coi^ngal 
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Bights  —  Oroff-petiUon  —  Praetiee.]  —  A  wife 
petitioned  for  a  judicial  separation  on  the 
ground  of  the  respondent's  cruelty.  The  re- 
spondent, in  his  answer,  denied  the  cruelty, 
and  claimed  a  decree  for  restitution  of  conjugal 
rights : — Held^  that  the  respondent's  proper 
course  would  have  been  to  file  a  cross-petition, 
and  that  the  relief  prayed  for  could  not  be 
granted  on  a  mere  counterclaim  in  the  answer 
not  verified  by  afl&davit.  Wingfield  v.  Wing- 
field,  78  L.  T.  668— GoreU  Barnes,  J. 

Order  Settled  by  OonTeyaneiiig  Covufel  and 
Signed  by  Begiitrar— Power  of  Ooort  to  Baotify 
Xistake  in  Order  pending  Appeal  to  Ooort  of 
Appeal.] — The  Court  has  power  to  rectify  a 
mistake  or  omission  in  an  order,  even  though  an 
appeal  against  such  order  is  pending  in  the 
Court  of  Appeal  at  the  time  of  such  application 
to  rectify,  and  in  spite  also  of  the  fact  that  the 
application  to  rectify  is  made  by  the  party  who 
is  appealing  against  the  order  as  drawn  up. 
E,  V.  E,  (otherwise  T.)  72  L.  J.  P.  44 ;  [1903]  P. 
88 ;  88  L.  T.  670— Jeune,  P. 

Dissolntion— Difminal  of  Petition  by  Oonient 
— Application  in  Ohambers.] — An  application  to 
dismiss  a  petition  for  dissolution  by  consent 
ought  now  to  be  made  by  summons  in  chambers 
and  not  by  motion  in  open  Court.  Slater  v. 
Slater  and  Bolderson,  69  L.  J.  P.  48— Gorell 
Barnes,  J. 

Be-hearing  Suit — Application.]— An  applica- 
tion for  the  re-hearing  of  a  suit  for  dissolution 
of  marriage  cannot  be  made  except  to  a  Divi- 
sional Court.  Watsm  v.  Watson,  89  L.  T.  78— 
Jeune,  P. 

Kew  Trial  Ordered  by  Oonrt  of  Appeal- 
Competency  of  Appeal  to  the  Honie  of  Lords.] — 

An  appeal  without  leave  lies  to  the  House  of 
Lords  from  an  order  of  the  Court  of  Appeal  for 
a  new  trial  of  a  suit  in  which  a  decree  nisi  has 
been  granted  by  the  Divorce  Court  on  the 
verdict  of  a  jury.  Butchart  v.  Butchart  and 
Hill,  70  L.  J.  P.  29 ;  [1901]  A.C.  266 ;  84  L.  T. 
209— H.L.  (E.) 

Appeal— Kotos  of  Proceedings  in  Court  Below 
—Duty  of  Justices'  Clerks.] — It  is  the  duty  of 
Justices'  clerks  to  take  a  full  note  'of  the  pro- 
ceedings in  the  Court  below  in  any  case  arising 
out  of  the  Summary  Jurisdiction  (Married 
Women)  Act,  1896,  and  of  the  Justices  to  state 
the  reasons  for  arriving  at  their  decision.  The 
Court  will  decline  to  hear  any  appeal  under  the 
Act  when  it  is  not  supplied  with  such  notes 
and  reasons.  If  an  imperfect  note  is  taken, 
such  note  cannot  be  supplemented  or  amplified 
by  affidavit  evidence.  Cohh  v.  Cohh  (69  L.  J. 
P.  52;  [1900]  P.  146)  and  Barker  v.  Barker 
(74  L.  J.  P.  74)  approved  and  followed. 
Wenham  v.  Wenham,  96  L.  T.  548— D. 


5.  Nullity  Suits. 

Marriage  Contraoted  Abroad— English  Domicil 
— Jnrisdietion  of  Engliih  Court  in  Knllity  Suit.] 
—An  English  Court  has  jurisdiction  to  enter- 
tain an  action  for  nullity  of  a  marriage  con- 
tracted abroad  between  persons  who  are 
domiciled  in  England.  Bater  v.  Bater,  21 
T.  L.  R.  617~Gorell  Barnes,  J. 


Domicil— Basidenoo— Practise  of  Eedeainjtieal 
Courts.} — In  suits  for  nullity  residence  and  not 
domicil  is  the  test  of  jurisdiction.  So  the 
CouBT  pronounced  a  decree  of  nullity  on  the 
ground  of  bigamy  in  a  case  where  the  domicil 
of  the  respondent  was  Irish  and  the  ceremony 
of  marriage  between  the  parties  had  been  gone 
through  in  the  Isle  of  Man.  Niboyet  v.  Niboyei 
(48  L.  J.  P.  1 ;  4  P.  D.  1)  conmiented  on  and 
followed.  Roberts  (othennse  Brennan)  t. 
Brennan,  71  L.  J.  P.  74;  [1902]  P.  143;  86 
L.  T.  599 ;  60  W.  R.  414r-Jeune,  P. 

Impotence — Practioe — Pleading— Sridenee — 
Want  of  Sincerity.] — Want  of  smoerity  as  bh 
answer  to  a  suit  for  nullity  on  the  ground  of 
impotence  must  be  specifically  pleaded.  S. 
(otherwise  O.)  v.  S.,  76  L.  J.  P.  118;  [19071 
P.  224 ;  23  T.  L.  R.  460— Bargrave  Deane,  J. 

Xateriality  of  Adultery  of  Petitioner— Ad- 
missibility of  Eyidenee.]— 5«fn&2e,  adultery  on 
the  part  of  a  petitioner  for  nullity  on  the 
ground  of  impotence  may  be  pleaded,  and  if 
established  in  evidence  is  material  matter  on 
the  question  of  sincerity,  although  the  peti- 
tioner is  not  bound  to  answer  questions  tending 
to  establish  it.  M.  {otherwise  D.)  v.  D.  (10  P.  D. 
176)  not  followed,    lb. 

Identity— Eridenee  of  Practice.]— In  an  un- 
defended suit  for  nullity  on  the  ground  of 
impotence,  although  the  identity  of  both  parties 
is  proved  in  the  Registry  at  the  time  of  the 
medical  examination,  the  identity  of  the  party 
not  appearing  must  be  proved  again  in  open 
Court.  H.  (otherwise  0.)y,0.,69Jj,  J.  v.  ISO— 
Gorell  Barnes,  J. 

Bigamous  Xarriage— Alimony  Pendente  lite 
after  Becree  Kisi.]— The  principle  on  which 
decrees  of  nullity  of  marriage  have  been  ordered 
to  be  decrees  nisi  in  the  first  instance  is  that 
the  Queen's  Proctor  may  have  an  opportunity 
of  intervening  wherever  there  is  any  doubt  as 
to  the  facts  of  the  case.  Where,  however,  the 
status  of  the  parties  is  definitely  settled,  as 
where  it  has  been  proved  beyond  question  that 
the  nmrriage  which  it  is  sought  to  set  aside 
was  bigamous,  there  is  no  reason  why  the 
Court  should  not  at  once  exercise  its  discretion 
and  relieve  a  petitioner  from  the  obligation  to 
pay  alimony  pendente  lite  between  decree  nisi 
and  decree  absolute.  Childers  v.  Childers 
(otherwise  Burford),  68  L.  J.  P.  90— Jeune,  P. 

Declaration  of  Knllity  of  Kaniage— Pi«. 

vision  for  Wife.]— Where  a  petition  isbrought 
for  a  declaration  that  a  marriage  ceremony  is 
null  and  void  on  the  ground  that  the  respondent 
had  a  husband  living  at  the  time  of  the 
ceremony,  the  Court  cannot  ordinarily  make 
it  a  term  of  granting  a  decree  that  the  peti- 
tioner shall  make  provision  for  the  respondent. 
Bateman  v.  Batenum  (otherwise  Harrison),  78 
L.  T.  472— GtoreU  Barnes,  J. 

Petitioner's  Bight  to  Bedaratiini.]— A 

petitioner  is  entitled  ex  debito  jusHti^s  to  a  de- 
claration of  nullity  of  marriage  when  the  reepcm- 
dent's  husband  was  alive  at  the  time  of  the 
second  marriage,  and  the  Court  has  no  discretion 
as  to  withholding  relief.    lb. 

Practical  Impossibility  of  Consnnimation— Ii 
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ferenee  of  Ineapaeity  on  Part  of  Woman.}— 
In  a  suit  for  nullity  at  the  instance  of  the 
husband  on  the  ground  of  the  wife's  impotency, 
it  was  proved  that  the  marriage  had  been 
solemnised  seven  months  before  the  action  was 
brought;  that  the  parties  lived  together  for 
three  and  a-half  months  after  the  date  of  the 
marriage,  and  then  separated ;  that  the  marriage 
never  was  consummated;  that  there  was  no 
structural  incapacity  on  the  part  of  the  wife, 
and  that  the  husband  was  able  and  anxious  to 
consummate,  had  ample  opportunities,  and, 
short  of  physical  force,  adopted  all  ordinary 
expedients  to  induce  the  wife  to  admit  con- 
nection. No  reason  was  suggested  for  a  wilful 
refusal  on  the  part  of  the  wife,  and  it  was  found 
that  the  whole  probabilities  pointed  to  an 
opposite  conclusion : — Heldy  that  the  Court  was 
entitled  to  draw  the  inference  that  there  was 
a  practical  incapacity  on  the  part  of  the  wife, 
and  decree  of  nullity  was  granted.  A.  B.  v. 
C.  B.,  8  F.  603— Ct.  of  Sess. 

Mon-oonsnnunation— Ko  Oolialiitation — Sefntal 
of  7emale  Baspondent  to  Sabmit  to  Inspec- 
tion—PodtiTe  Eyidence  of  Incapacity.]  —  In- 
capacity found  as  a  fact  on  positive  evidence 
arising  on  the  general  facts  of  the  case  after 
non-consummation,  and  refusal  of  a  female 
respondent  to  submit  to  medical  inspection  in 
spite  of  absence  of  cohabitation.  The  autho- 
rities on  mere  inference  of  incapacity  apart 
from  positive  evidence  commented  on.  W,  v. 
TT.,  74  L.  J.  P.  112 ;  [1905J  P.  231 ;  93  L.  T. 
456— Gorell  Barnes,  P. 

Sefntal  of  Wife-Petition— Delay.]— The 

parties  were  married  in  1887,  and  the  wife  re- 
fused to  consunmiate  the  marriage.  The  hus- 
band, three  months  afterwards,  in  the  honest 
belief,  and  being  so  advised,  that  he  could  not 
obtain  relief  from  the  Court  as  the  marriage  had 
taken  place  so  recently,  executed  a  separation 
deed.  In  1905  he  consulted  other  solicitors, 
and  filed  a  petition  for  nullity  of  marriage. 
Upon  evidence,  the  Court  pronounced  a  decree 
nisi,  M.  V.  M.,  22  T.  L.  R.  719— Bargrave 
Deane,  J. 

Inference  from  Oondnct  of  Respondent.] — 

The  fact  of  the  physical  incapacity  of  either  a 
husband  or  wife  to  consummate  a  marriage 
may  be  inferred  from  his  or  her  conduct  during 
their  married  life.  Therefore,  where  a  husband 
during  the  time  he  lived  with  his  wife  obstinately 
refused  to  consummate  the  marriage,  and,  after 
she  had  filed  a  petition  for  nullity  on  the 
ground  of  his  impotence,  refused  to  allow  him- 
self to  be  examined  by  the  medical  inspectors 
appointed  by  the  Court,  and  the  inspectors 
certified  that  the  wife  was  fully  developed  and 
a  virgo  intacta,  The  Court  held  that  it  was 
justified  in  assuming  that  there  was  physical 
mipediment  to  consummation  on  the  part  of 
the  respondent,  and  pronounced  a  decree  of 
nullity.  B.  {otherwise  H.)  v.  B.,  70  L.  J.  P.  4 ; 
[1901]  P.  39— Gorell  Barnes,  J. 

Presumption  of   Incapacity  of  Wife  — 

Refusal  by  Wife  to  Oonsommate  Xarriage — 
Delay  in  Taking  Proceedings.]— The  Court  pro- 
nounced a  decree  of  nullity  of  marriage  on  the 
husband's  petition,  the  wife  having  refused  to 
consummate  the  marriage  and  not  having  sub- 
mitted  herself  for   medical  examination,  the 


Court  drawing  there^m  the  inference  of  in- 
capacity, notwithstanding  the  petition  was  not 
presented  until  seventeen  years  had  elapsed 
after  the  date  of  the  marriage.  8,  v.  B.,  21 
T.  L.  B.  219— Gorell  Barnes,  J. 

Intenrention  of  King's  Proctor—Application 
by  Petitioner  to  Withdraw  Petition  and  Bescind 
Decree.]— A  wife  petitioner  obtained  a  decree 
nisi  for  nullity,  on  the  ground  of  her  husband's 
impotence,  in  camera.  Subsequently  the  King's 
Proctor  intervened.  Previous  to  such  inter- 
vention the  petitioner  had  herself  instructed 
her  solicitor  to  take  steps  to  get  her  petition 
dismissed  and  the  decree  nisi  rescinded.  On 
a  motion  being  made  in  open  Court  to  this 
effect,  Thb  President,  havmg  considered  the 
matter  in  chambers,  idlowed  the  decree  nisi 
to  be  rescinded  and  the  petition  dismissed  on 
the  petitioner's  own  motion,  and — the  King's 
Proctor  consenting — without  condemning  her 
in  his  costs.  A,  v.  A.,  70  L.  J.  P.  90;  [1901] 
P.  284 ;  85  L.  T.  171— Jeune,  P. 

Variation  of  SetUemont— <<  Property  setUed."] 
— The  power  of  enquiring  into  and  varying  settle- 
ments after  a  decree  of  nullity  vested  in  the  Court 
by  the  provisions  of  section  5  of  the  Matrimonial 
Causes  Act,  1859,  as  extended  by  section  3  of 
the  Matrimonial  Causes  Act,  1878,  applies  equally 
to  all  cases  of  nullity,  and  the  jurisdiction  of 
the  Court  is  not  affected  by  the  fact  that  the 
decree  has  been  pronounced  on  the  ground  of 
the  respondent's  impotence.  Dormer  (otherwise 
Ward)  V.  Ward,  69  L.  J.  P.  144;  [1901]  P.  20; 
83  L.  T.  556 ;  49  W.  B.  149— C.A. 

By  an  ante-nuptial  settlement  the  respondent 
covenanted  to  pay  the  trustees  during  the  joint 
lives  of  himself  and  his  intended  wife  (the 
petitioner)  a  yearly  sum  of  200L  by  certain 
quarterly  payments,  the  said  sum  to  be  paid  by 
the  trustees  to  the  petitioner  without  power  of 
anticipation.  The  respondent  also  appointed 
to  the  use  of  the  petitioner,  if  the  mtended 
marriage  took  place  and  she  survived  him,  a 
yearly  rentcharge  of  1,300Z.  so  long  as  his 
mother  should  be  living,  and  after  her  death  a 
further  rentcharge  of  1,600^  charged  upon  cer- 
tain hereditaments,  subject  to  a  jointure  rent- 
charge  of  1,200Z.  created  in  fovour  of  his  mother 
under  another  indenture;  and,  as  beneficial 
owner,  he  appointed  the  hereditaments  to  the 
use  of  the  trustees  for  the  term  of  1,000  years, 
to  commence  from  his  death,  to  secure  the 
parents  of  the  rentcharges.  He  also  ap- 
pomted  certain  other  hereditaments  to  the  use 
of  the  trustees  for  the  term  of  1,200  years,  to 
conamence  from  the  solemnisation  of  the  in- 
tended marriage,  upon  trust  to  raise  a  sum  of 
20,0002. ;  and  the  deed,  after  making  provision 
as  to  the  payment  of  the  interest  on  that  sum 
to  the  respondent  or  his  assigns,  and  as  to  the 
disposition  of  the  carpus  of  the  fund  after  his 
decease,  provided  further  that  no  part  of  the 
20,000Z.  was  to  be  raised  during  the  life  of  the 
respondent  without  his  consent  in  writing. 
The  mother  of  the  respondent  was  dead,  and 
his  consent  in  writing  had  not  been  obtained. 
The  petitioner  obtained  a  decree  of  nullity 
upon  the  ground  of  the  respondent's  impotence, 
and  subsequently  applied  under  section  5  of  the 
Matrimonial  Causes  Act,  1859,  as  extended  by 
section  3  of  the  Matrimonial  Causes  Act,  1878, 
for  an  order  of  the  Court  varying  the  settle- 
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ment  i^IIeld,  that  the  aubject-matter  of  the 
settlement  above  referred  to  was  "property 
settled  "  within  the  meaning  of  section  5  of  the 
Act  of  1859.  Held  also,  that  the  only  right 
which  the  petitioner  had  was  to  apply  to  the 
Court  under  section  5  to  make  an  order  in 
respect  of  the  yearly  sum  of  2O01.  for  her  benefit, 
and  that  such  order  as  to  the  Court  should 
seem  fit  ought  to  be  made.  Held  also,  with 
regard  to  the  jointure  rentcharges  and  the 
power  to  raise  20,000^,  that  inasmuch  as  the 
jointure  and  term  could  not  conmience  until 
after  the  death  of  the  respondent,  and  as  no 
part  of  the  20,000^.  could  be  raised  during  the 
lifetime  of  the  respondent  without  his  consent 
in  writing,  neither  of  which  conditions  had 
been  fulfilled,  the  Court  ought  not  to  make 
any  order  under  section  5  in  respect  thereof.  lb. 

Interests  of  Both  Parties  Extinguished— 

Costs.] — Where  a  decree  of  nullity  was  pro- 
nounced on  the  ground  of  the  husband's  im- 
potence, and  both  husband  and  wife  had 
brought  money  into  settlement,— The  Court, 
on  a  petition  for  variation  of  settlements, 
ordered  that  the  wife's  fimd  should  be  re-settled 
on  her,  on  the  same  terms  as  those  contained  in 
the  settlement,  save  that  the  husband  be  con- 
sidered as  dead ;  the  husband's  fund  to  be  re- 
leased from  the  settlement  and  reconveyed  to 
him;  the  trustees  to  pay  their  own  and  the 
wife's  costs  out  of  the  husband's  fund,  and  pay 
the  balance  over  to  him.  Attwood  v.  Attwoodf 
71  L.  J.  P.  129;  [1903J  P.  7;  87  L.  T.  750— 
Gorell  Barnes,  J. 

Xarriage  by  Poree,  Fraud,  and  Duress— 
Conspiraey  of  Bespondent  sad  Petitioner's 
Xother.] — Petitioner  was  induced  by  her  own 
mother,  acting  in  concert  with  the  respondent, 
to  go  through  the  ceremony  of  marriage  with 
the  respondent.  At  the  time  of  the  marriage 
the  mother,  who  was  shewn  to  have  exercised 
an  abnomial  amoimt  of  control  over  her 
daughter,  persuaded  her  that  the  ceremony  she 
had  gone  through  was  merely  a  ceremony  of 
betrothal: — Held^  that  the  petitioner  acted 
under  the  duress  of  her  mother,  and  was  not  a 
consenting  party  to  the  marriage,  and  was 
therefore  entitled  to  a  decree  of  millity.  Clarke 
V.  Clarke,  66  L.  J.  P.  18 ;  [1896]  P.  1— Gbrell 
Barnes,  J. 

Wife  Pregnant  by  Third  Person  at  Date  of 
Marriage.]— See  Moss  v.  Moss,  66  L.  J.  P.  154  ; 
[1897]  P.^263— Jeune,  P. 

Settlement  —  Oovenant  to  Pay  if  Xarriage 
*'  Solemnised."]— <SVe  Settlement. 


6.  Restitution  op  Conjugal  Rights. 

Written  Demand  for  Besnmption  of  Ck>habi- 

tation.]— The  preliminary  letter,  which  must 
be  sent  by  the  petitioner  to  the  respondent 
demanding  a  resumption  of  cohabitation  before 
a  suit  for  restitution  of  conjugal  rights  can  be 
entertained,  must  be  of  a  friendly  character,  and 
not  a  hostile  demand.  It  is  not  to  be  expected 
that  a  letter  written  under  such  circumstances 
should  be  of  an  affectionate  nature,  and,  pro- 
vided the  request  is  clear,  the  Court  will  not 
enquire  too  closely  into  the  peremptory  cha- 
racter of  the  precise  words  which  are  used. 
ElUott  V.  Elliott,  86  L.  T.  648— Jeune,  P. 


Deed  of  Separation— ^Sevmant  not  to  Sne  for 
Sestitntion— Brea^es  of  Ctorenants  in  Deed  ^ 
Respondent— Undefended  Snit  for  Bestitntion.] 

— The  existence  of  a  deed  of  separation  con- 
taining a  covenant  not  to  sue  for  restitution  of 
conjugal  rights  is  not  to  be  disregarded  by  the 
Court  because  the  respondent  in  a  suit  for  that 
purpose  does  not  appear  in  it  to  set  up  the  deed. 
Kennedy  v.  Kennedy,  76  L.  J.  P.  34;  [1907] 
P.  49;  96  L.  T.  476;  23  T.  L.  R.  139— GoreU 
Barnes,  P. 

It  is  the  province  of  the  Court  to  consider 
the  deed  and  examine  the  question  what 
breaches  (if  any)  of  the  covenants  in  the  deed 
have  been  committed  by  the  respondent.  If 
the  Court  finds  that  the  breaches  are  sub- 
stantial, and  that  the  deed  has  been,  so  to 
speak,  repudiated  by  the  respondent,  the  Court 
will  not  allow  the  deed,  which  is  prima  facU 
an  answer  to  the  suit,  to  tie  its  hand  if  it  finds 
that  the  deed  is  in  the  circumstances  of  the 
case  useless  to  the  party  petitioning  for  resti- 
tution.   16. 

Time  for  Consideration  of  the  Deed  by  tke 

Oonrt  where  a  Suit  for  Bestitntion  is  followed 
by  one  of  Divoroe.] — The  proper  time  for  the 
consideration  by  the  Court  of  the  effect  of  such 
a  deed  is  on  the  hearing  of  the  suit  for  resti- 
tution, and  not,  when  that  follows,  on  the 
hearing  of  the  subsequent  suit  by  the  same 
petitioner  for  divorce  on  the  ground  in  part  of 
disobedience  by  the  respondent  to  the  decree 
for  restitution.  Tress  v.  Tress  (66  L.  J.  P.  93; 
12  P.  D.  128)  conmiented  on.    16. 

Effeot  of,  when  not  Speeially  Pleaded.]— 

Semble,  if  an  agreement  for  separation  hfts 
previously  been  entered  into  between  the  parties 
to  a  suit  for  restitution  of  conjugal  rights,  but 
such  agreement  has  not  been  pleaded  by  the 
respondent  in  bar  to  the  petition,  it  is  not  the 
duty  of  the  Court  to  raise  the  point  how  far 
the  petitioner's  rights  to  a  decree  for  restitution 
are  affected  by  such  agreement — Tress  v.  Tress 
(66  L.  J.  P.  93 ;  12  P.  D.  128)  followed.  Never- 
theless, if  such  decree  is  made  the  basis  of 
subsequent  proceedings,  it  is  open  to  the  Court 
to  go  into  the  whole  matter.  Hardie  v.  Hardif, 
70  L.  J.  P.  29 ;  84  L.  T.  64— GoreU  Barnes,  J. 

Oovenant  not  to  8ae— Plea.] — A  husband 

separated  from  his  wife  under  a  deed  by  which 
each  covenanted  not  to  take  legal  prooeedinga 
to  compel  the  other  to  cohabit  with  him  or  her. 
The  wife  subsequently  brought  a  suit  for  resti- 
tution of  conjugal  rights,  to  which  the  husband 
did  not  file  any  answer,  and  did  not  appear  :— 
Held,  that  in  the  absence  of  a  plea  founded  on 
the  covenant  in  the  deed,  the  Court  would 
grant  a  decree  of  restitution.  Oleig  v.  QUig, 
22  T.  L.  R.  716— Bargrave  Deane,  J. 

Breach  of  Oovenant — What  Amoonti  te- 

Wife's  Costs.]— It  is  not  every  breach  of  cove- 
nant in  a  deed  of  separation  which  v^riU  prevent 
the  pNArty  committmg  it  from  setting  up  the 
deed  in  answer  to  a  suit  for  restitution  of  con- 
jugal rights.  To  have  this  effect  a  breach  roust 
be  substantial,  serious,  and  deliberate.  Kunski 
V.  Kunski,  68  L.  J.  P.  18— Jeune,  P. 

In  a  case  where  the  only  breach  consbted  in 
the  fact  that  the  husband  was  four  days  late  in 
paying  a  weekly  allowance  payable  to  his  wife 
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under  a  deed  of  separation,  The  Court  held 
that  the  deed  was  a  complete  answer  to  the 
wife's  petition  for  conjugal  rights,  and  refused 
to  make  the  usual  order  for  the  wife's  costs.    lb. 

Besant  v.  Wood  (12  Gh.  D.  605)  considered.  lb. 

Petitioner  an  Habitual  Drunkard — <*Jiift 
Canie"  'for  Befneal.] — A  wife  petitioned  for 
a  decree  of  restitution  of  conjugal  rights,  and 
her  husband  pleaded  in  reply  that  she  had 
been  addicted  to  drink  for  a  long  period,  had 
become  dangerous  to  herself  and  others,  and 
had  on  one  occasion  been  in  a  condition  border- 
ing on  delirium  tremens.  Upon  the  evidence  it 
was  held  that  the  husband  had  "  just  cause  " 
for  withdrawing  from  cohabitation,  though 
such  evidence  was  not  enough  to  entitle  him  to 
a  decree  of  judicial  separation.  Beer  v.  Beer^ 
94  L.  T.  704 ;  54  W.  R.  664 ;  22  T.  L.  R.  338— 
Gorell  Barnes,  P. 

Limit  of  Time  in  wMcli  to  Comply  with 
Beoree  to  Betnm  to  Ooha1iitation.]^-If  a  respon- 
dent is  served  with  a  decree  for  restitution  of 
conjugal  rights  abroad,  he  should  be  allowed 
sufficient  time  to  return  to  this  country  and 
comply  with  the  order,  if  he  desires  to  do  so ; 
and  if  the  petitioner  takes  further  proceedings 
in  consequence  of  the  respondent's  non-com- 
pliance with  such  decree,  the  petitioner  must 
satisfy  the  Court  that  the  respondent  has  been 
given  sufficient  time  to  comply  with  it.  Bate- 
man  V.  Bateman,  70  L.  J.  P.  29 ;  [1901]  P.  136 ; 
84  L.  T.  331— Gorell  Barnes,  J. 

Betnm  of  Wife  to  Cohabitation— Bnit  Pending 
—Application  of  Solicitor  as  to  Coets  of  Bait— 
Bested  Lift.] — If  the  parties  return  to  co- 
habitation whilst  a  matrimonial  suit  is  pending, 
the  petition  wiU  not  necessarily  be  struck  out 
of  the  list  for  want  of  prosecution  whilst  the 
costs  of  the  petitioner's  solicitor  are  unpaid. 
The  proper  course  is  for  the  case  to  be  put  into 
the  reserved  list.  Warwick  v.  Warwick^  86 
L.  T.  178— Jeune,  P. 

Service  of  Decree  out  of  the  JnriBdiction.]— A 
decree  for  restitution  of  conjugal  rights  made 
against  a  respondent  who  is  domiciled  in  Eng- 
land may  be  served  on  him  out  of  the  juris- 
diction. Dicks  V.  Dicks,  68  L.  J.  P.  118  ;  [1899] 
P.  275;  81  L.  T.  462;  48  W.  R.  302— Gorell 
Barnes,  J. 

Where  a  respondent  in  a  suit  for  restitution 
of  conjugal  rights  is  a  domiciled  EngUshman 
he  may  be  served  with  any  proceeding  in  such 
suit  anywhere  outside  the  jurisdiction  of  the 
Court.  Dicks  v.  Dicks  (68  L.  J.  P.  118  ;  [1899] 
P.  275)  followed.  Hardte  v.  Hardie.  Bateman 
V.  Bateman,  70  L.  J.  P.  29;  [1901]  P.  136 ;  84 
L.  T.  64,  331— Gorell  Barnes,  J. 

Wife's  Coets— ITnreasonable  Snit.]— In  a  suit 
for  restitution  of  conjugal  rights  the  Court 
will  decline  to  make  the  usual  order  for  wife's 
costs  where  the  grounds  of  the  litigation  are 
altogether  unreasonable.  Beer  v.  Beer,  94  L.  T. 
704;  54  W.  R.  564;  22  T.  L.  R.  367— Gorell 
Barnes,  P. 


7.  Sepakation  Deeds. 

Separation  Deed  or  Post-nnptial  Settlement.]— 
The  question  whether  a  deed  is  a  separation 


deed  or  a  post-nuptial  settlement  depends  on 
the  intention  of  the  parties  to  be  gathered  from 
the  terms  of  the  deed.  Boioell  v.  Rotoell,  69 
L.  J.  Q.B.  55 ;  [1900]  1  Q.B.  9 ;  81 L.  T.  429— C.A. 

Be-eohabitation  —  *<  Live  separate."  —  Mere 
casual  acts  of  marital  intercourse  are  not  con- 
clusive evidence  that  the  parties  to  the  deed 
have  ceased  to  live  separate.    lb. 

Yalnable  Consideration  —  Living  Apart.]  — 
Where  husband  and  wife  live  apart  pursuant  to 
a  separation  deed,  such  deed  is  for  valuable  con- 
sideration. Weston,  In  re;  Davies  v.  Ttigart, 
69  L.  J.  Ch.  565 ;  [1900]  2  Ch.  164 ;  82  L.  T.  691 ; 
48  W.  R.  467— Stirling,  J. 

Constmction — Son  to  Bemain  under  **  tutelage 
or  care"  of  Wife — Allowance  to  Wife  for  £e 
Son's  Xaintenanoe — Education  of  Son  at  Christ's 
Hospital— Liability  of  Husband  to  Continue  the 
Allowance.] — By  a  covenant  in  a  separation 
deed  the  husband  agreed  to  pay  the  wife  a 
weekly  sum  for  her  sole  and  separate  use,  and 
also  a  further  weekly  sum  so  long  as  their  son 
should  remain  imder  the  age  of  twenty-one  and 
should  reside  with  or  under  the  tutelage  or  care 
of  the  wife,  for  and  towards  the  support,  main- 
tenance, board,  lodging,  clothing,  and  education 
of  the  son ;  and  the  wife  covenanted  that  out 
of  this  further  sum,  and  without  any  further 
assistance  from  the  husband,  she  would  support, 
maintain,  board,  lodge,  clothe,  and  educate  the 
son  in  a  suitable  manner,  and  would  indemnify 
the  husband  from  aU  liability  on  account  thereof. 
Afterwards  the  son  obtained  admission  to 
Christ's  Hospital,  where  he  was  maintained 
and  educated  at  very  small  expense  to  his 
mother.  Under  an  originating  summons  an 
order  was  made  by  consent  that  the  son  should 
spend  half  his  holidays  with  his  father  and  half 
with  his  mother : — Held,  that  the  husband  was 
not  relieved  imder  those  circumstances  from  con- 
tinuing to  pay  to  the  wife  the  weekly  sum  cove- 
nanted by  him  to  be  paid  so  long  as  their  son 
should  remain  under  the  age  of  twenty-one,  and 
should  reside  with  or  under  the  tutelage  and 
care  of  the  wife.  RoweU  v.  Botvell,  89  L.  T. 
388— C.A. 

Annuity  to  Wife— Deduction  of  Income  Tax.] 
— Where  a  separation  has  taken  place  between 
a  husband  and  wife,  and  in  a  deed  carrying  out 
the  award  of  an  arbitrator  settling  the  allowance 
to  be  made  to  the  wife  the  husband  has  cove- 
nanted to  pay  to  trustees  an  annuity  during 
the  life  of  the  wife  by  way  of  alimony  or  main- 
tenance, he  will  be  entitled  to  deduct  the  income- 
tax  from  such  annuity.  Warren  v.  Warren  (72 
L.  T.  628 ;  43  W.  R.  490)  followed.  Barry's 
Trusts,  In  re;  Barry  v.  Sinart,  75  L.  J.  Ch. 
676;  [1906]  2  Ch.  358;  95  L.  T.  165;  64  W.  R. 
621-C.A. 

Ko  Chastity  Clause — ^Aetion  to  Set  Aside 

Deed — ^Adnltery.^] — Action  to  set  aside  a  separa- 
tion deed  by  which  the  husband  covenanted  to 
pay  an  annuity  to  his  wife,  but  which  contained 
no  provision  limiting  the  annuity  during 
chastity,  dismissed  on  the  grounds  that  the 
allegation  on  which  the  action  was  based,  that 
the  husband  was  induced  to  execute  the  deed 
by  fraudulent  representations  that  his  wife  was 
a  virtuous  woman,  was  not  proved,  and  that  in 
the  absence  of  a  clause  limiting  the  annuity 
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during  chastity  the  wife*8  suhse^nent  adultery 
did  not  deprive  her  of  the  annuity  granted  hy 
the  deed.  Wasteneys  v.  Wasteneys,  69  L.  J.  P.O. 
83;  [1900]  A.C.  446— P.O. 

BrMeh  of  Oovenant  to  Pay— Subtequont 

Ck>haMtation— Acoord  and  8atigfaotion.]~Where 
a  hushand  and  wife  are  living  apart  under  a  deed 
of  separation  and  the  hushand  has  made  default 
in  pavment  of  instalments  due  to  the  wife  under 
the  deed,  a  resumption  of  cohahitation  subse- 
quent to  such  default  does  not  of  itself  amount 
to  accord  and  satisfaction  of  the  cause  of  action 
which  has  already  accrued  to  the  wife  in  respect 
of  the  arrears  of  the  instalments.  Macan  v. 
Macan,  70  L.  J.  K.B.  90— Bigham,  J. 

Boqnoft  by  WiU— SatiAotioii.]— By  a 

separation  deed  S.  covenanted  that  he,  his 
executors  and  administrators,  would  pay  to  his 
wife  an  annuity  during  the  term  of  her  natural 
life  the  weekly  sum  of  16«.  By  his  will  S. 
bequeathed  to  his  wife  a  weekly  sum  of  12s. 
and  the  life  use  of  a  house  and  furniture: — 
Held^  first,  that  the  annuity  under  the  deed 
was  payable  to  the  wife  for  her  life,  and  not 
merely  during  the  joint  lives  of  the  husband 
and  wife ;  and  secondly,  that  the  legacy  of  Vis. 
could  not  operate  as  a  satisfaction  of  the  testa- 
tor's liability  under  the  separation  deed  of 
greater  amount,  and  that  the  bequest  of  the 
life  use  of  house  and  furniture  could  not  be 
treated  as  a  satisfaction,  not  being  a  gift  of 
the  same  nature  as  the  debt.  Coates  v.  Coates, 
[1898]  1  Ir.  R.  268— V.C. 

Oovenant   to  Pay  *<for  her  life  if  the 

ihall  M  long  eontinne  to  Uto  separate  and 
apart "  —  Oenation  of  Annuity  on  Death  of 
Husband.] — In  a  separation  deed  a  husband 
covenanted  to  pay  to  his  wife  for  her  sole  and 
separate  use  during  her  life  if  she  should  **so 
long  continue  to  live  separate  and  apart,"  1502. 
for  her  maintenance,  clothing,  and  other  neces- 
saries. The  husband  having  died,  the  wife 
re-married: — HeW,  on  the  construction  of  the 
deed,  that  the  annuity  ceased  to  be  payable  on 
the  death  of  the  husband.  Charlesworth  v. 
Holt  (43  L.  J.  Ex.  25 ;  L.  R.  9  Ex.  38)  distin- 
guished. Qillingt  In  re;  Procter  v.  Waikins, 
74  L.  J.  Ch.  335 ;  92  L.  T.  633 ;  63  W.  R.  427— 
Kekewich,  J. 

Penonal  OoTonant  by  Husband  to  Pay 

Annuity  for  Wife's  Separate  IFse— Power,  on 
Kotioe  Given,  to  Withdraw  Annuity— Wife's 
Waiver  of  Kotioe.]— By  a  deed  of  separation  a 
husband  covenanted  to  pay  an  annuity  to  a 
trustee  for  his  wife  for  her  separate  use  without 
power  of  anticipation.  It  was  provided  that  at 
the  end  of  twelve  months  the  husband  might 
give  notice  to  the  trustee  of  his  intention  to 
reduce  the  annuity,  and  in  the  event  of  there 
being  no  agreement  made  within  one  month 
after  such  notice  between  the  parties  as  to  the 
amount  of  the  annuity,  the  arrangement  was  to 
be  at  an  end  and  void.  Towards  the  end  of  the 
year  the  husband's  solicitors  wrote  to  the  wife's 
solicitors  asking  whether  the  latter  would  accept 
notice  of  reduction.  The  wife  through  her 
solicitors  waived  notice  to  the  trustee  of  the 
deed.  No  arrangement,  however,  was  reached. 
Payments  were  made  from  time  to  time  by  the 
husband,  short  of  the  allowance  provided  by  the 


deeds.  Some  years  later  the  trustee  broogfat 
an  action  against  the  husband  to  recover  moneys 
alleged  to  be  due  under  the  covenant : — Held, 
that,  though  restraint  on  anticipation  is  as 
binding  under  a  mere  personal  covenant  as  it 
would  be  on  the  income  of  a  settled  fund,  the 
notice  to  the  trustee  was  a  mere  formality  which 
the  wife  was  at  liberty  to  waive ;  that  the  waiver 
was  not  an  attempt  to  anticipate ;  and  that  the 
deed  had  ceased  to  be  operative,  as  the  wife, 
not  having  taken  the  steps  pointed  out  by  the 
deed,  had  induced  the  husband  to  alter  his 
position,  and  could  not  equitably  claim  pay- 
ment under  the  deed.  Macncighten  v.  PcUerson, 
76  L.  J.  P.O.  94 ;  [1907]  A.C.  483 ;  97  L.  T.  442 ; 
23  T.  L.  R.  727— P.O. 

Oovenant  against  Xoloitation  —  Pxoeeedisga 
Abroad  for  Divoroe.] — A  oovenant  in  a  separation 
deed  between  husband  and  wife  not  to  molest  is 
not  broken  unless  there  is  both  an  annoyance 
and  an  intention  to  annoy.  Where  therefore  a 
husband  covenants  in  a  separation  deed  not  to 
molest  his  wife,  the  fact  that  he  subeeqaently 
goes  to  a  foreign  ooimtry  for  the  purpose  of  in- 
stituting, and  does  there  institute,  proceedings 
for  divorce  does  not  of  itself  amount  to  molesta- 
tion in  the  absence  of  an  intention  to  annoy  the 
wife.  Bunt  v.  Hunt,  67  L.  J.  Q.B.  18;  ri897] 
2  Q.B.  547 ;  77  L.  T.  421— O.A. 

Oovenant  not  to  take  Prooeedingi  for  ICa- 
oondnet  Previoos  to  Bate  of  Deed— Saboeqaent 
Adultery  by  Husband— Deed  not  Pleaded  in 
Answer  to  Wife's  Petition— Bevival.}— A  husband 
was  guilty  of  cruelty  towards  his  wife,  in  con- 
sequence of  which  they  separated  in  1897.  A 
deed  of  separation  was  executed  whereby  they 
covenanted,  among  other  things,  that  neiUier  of 
them  should  take  any  proceedings  for  divorce 
or  judicial  separation  against  the  other  "  in  re- 
spect of  any  misconduct  which  has  heretofore 
taken  place."  There  was  a  further  provision 
that  if  they  became  reconciled,  or  if  the  marriage 
should  be  afterwards  dissolved  or  a  judicial 
separation  granted  *'by  reason  of  any  mis- 
conduct on  the  part  of  either  occurring  after 
the  date  "  of  the  deed,  the  covenant  should  be 
void.  The  respondent  committed  adulteir  sub- 
sequently to  the  date  of  the  deed,  and  did  not 
set  up  the  deed  in  answer  to  his  wife's  peti- 
tion : — Held,  that,  inasmuch  as  the  respondent 
had  not  pleaded  the  deed,  the  case  was  distin- 
guishable from  Rose  v.  Rose  (62  L.  J.  P.  26; 
8  P.  D.  98),  and  that  the  respondent's  previous 
cruelty  was  revived  by  his  subsequent  adultery. 
The  Court  granted  the  wife  a  decree  nisi  for  a 
dissolution  of  her  marriage.  Dowlingy.Dowling, 
68  L.  J.  P.  8;  [1898]  P.  228;  47  W.  R.  272— 
GoreU  Barnes,  J. 

Tnuti  for  Wife  and  Children— BaeanoiTiatto  1 
— Articles  of  agreement  between  a  husband  and 
wife,  made  in  contemplation  of  a  separation 
between  them,  and  by  which  funds  were  vested 
in  a  trustee  upon  trust  for  the  wife  and  children, 
will  not  be  rendered  void  by  a  subsequent  re- 
conciliation and  resumption  of  oohabitati<m, 
but  will  be  held  to  be  a  subsisting  voluntary 
settlement.  Bindley  v.  MuUoney  (L.  R.  7  Eq. 
343)  distinguished.  Ruffles  v.  Alston  (44  L.  J. 
Ch.  808;  L.  R.  19  Eq.  639)  foUowed.  Sport's 
Trusts,  In  re ;  Massey  v.  Svark,  78  L.  J.  Ch.  359 ; 
[1904]  1  Ch.  451;  90  L.  T.  64;  62  W.  R.  426- 
Kekewich,  J.    Appeal  compromised,  73  L.  J. 
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Ch.  576;    [1904]   2  Ch.  121;    91  L.  T.  237; 
58  W.  R.  41— C.A. 

Be-oohaUtation  —  "  Live  separate."]  —  The 
question  whether  a  deed  is  a  separation  deed 
or  a  post-nuptial  settlement  depends  on  the 
intention  of  the  parties  to  be  gathered  from  the 
terms  of  the  deed.  Rowell  v.  Boioell,  69  L.  J. 
Q.B.  55 ;  [1900]  1  Q.B.  9 ;  81  L.  T.  429— O.A. 

Mere  casual  acts  of  marital  intercourse  are 
not  conclusive  evidence  that  the  parties  to  the 
deed  have  ceased  to  live  separate.    lb. 

Separation  Deed  as  Bar  to  Suit  for  Bettitntion 
of  Conjugal  BighU.ySee  col.  975. 


8.  Enticing  Wife  away  from  Husband. 

Perraasion— Adviee  Given  at  Bequest  of  Wiie 
— Advice  Yolnnteered.] — ^In  an  action  by  a 
husband  for  enticing  away  his  wife  the  ques- 
tions the  jury  have  to  consider  are  whether  the 
defendant  persuaded,  induced,  or  incited  her  to 
leave,  or  procured  her  leaving,  and  whether  in 
consequence  thereof  she  did  leave.  If  the 
wife  merely  asked  the  defendant  for  advice, 
and  the  defendant  merely  approved  of  her 
leaving,  the  defendant  will  not  be  liable  if  such 
advice  was  given  in  good  foith ;  it  might  be 
different  if  the  advice  was  volunteered.  Smith 
V.  Kaye,  20  T.  L.  R.  261— Wright,  J. 


9.  Wife's  Property  and  Liabilities. 

(a)  Qenerally. 

Domieil— Xarriage  acoording  to  Freneh  Law 
of  Commnnit J  of  Goods  —  Sabieqiieiit  English 
Domieil— Xovable  Property.] — Where  a  domi- 
ciled Frenchman  and  Frenchwoman  have 
married  in  France  without  entering  into  any 
marriage  contract,  and  therefore  according  to 
the  French  law  of  commimity  of  goods,  and 
have  afterwards  acquired  an  EnglisJi  domieil, 
their  respective  rights  as  to  movable  property 
will  be  governed  by  the  law  of  the  English 
domieil,  and  not  by  that  of  the  matrimonial 
domieil.  Lctshley  v.  Hog  (Robertson's  Sc.  App. 
Gas.  4 ;  4  Paton's  Sc.  App.  581)  explained  and 
followed.  De  Nicols^  In  re;  De  Nicols  v. 
Curlier,  67  L.  J.  Ch.  419;  [1898]  2  Ch.  60;  78 
L.  T.  541 ;  46  W.  R.  582— C.A. 

Dower  —  Xarriage  Settlement— Annuity  out 
of  Leaieholds  to  Intended  Wife  <<for  the  pnr- 
poie  of  making  a  prorision  for  her."]— By  a 
settlement  executed  by  a  widower  on  the  occa- 
sion of  his  second  marriage  leaseholds  were 
conveyed  by  him  to  trustees  on  trust  to  pay  to 
the  intended  wife,  after  his  death,  an  annuity 
of  5O01,  The  settlement  recited  an  agreement 
that  the  lands  were  to  be  conveyed  to  the  trus- 
tees  upon  the  trusts  (amongst  others)  for  the 
purpose  of  making  a  provision  for  the  intended 
wife  by  securing  to  her  a  life  annuity  of  600Z.  :— 
Heldf  that  the  settlement  was  no  bar  to  the 
widow's  claim  to  dower  or  thirds.  Vizod  v. 
Londen  (W.  Kelynge,  17)  explained.  Lemon 
V.  Mark,  [1899]  1  Ir.  R.  416— C.A. 

Estate  pur  Autre  Tie  and  Bf  tate  in  Fee— 


Oontingent  Bemainder  Interposed — Kerger.]— 
Where  an  estate  pur  autre  vte  is  granted  to  a 
person  with  an  ultimate  remainder  to  him  in 
fee,  the  fact  that  a  contingent  remainder  (which 
failed)  is  interposed  will  not  prevent  the  estate 
pur  autre  vie  merging  in  or  uniting  with  the 
estate  in  fee  in  remainder ;  and  the  grantee  has 
such  an  estate  as  entitles  his  widow  to  dower 
out  of  the  lands.  Michell,  In  re;  Moore  v. 
Moore  (61  L.  J.  Ch.  826 ;  [1892]  2  Ch.  87),  con- 
sidered. Cordal*8  Case  (Cro.  Eliz.  816)  ques- 
tioned,   lb, 

Widow's  Oharge  nnder  Intestatet  Eitatet 

Act— Lex  Domicilii— Lex  Loci  as  AppUed  to 
Bale  of  Lands  in  Yietoria.] — ^A  domicileid  Irish- 
man died  in  Ireland  int^tate  without  issue, 
leaving  a  widow  surviving.  His  property  in 
Ireland  consisted  of  freeholds,  chattels  real, 
furniture,  stock,  and  cash.  He  was  also  pos- 
sessed of  lands  in  Victoria,  granted  to  him 
in  fee  by  the  Crown,  which  lands  by  the  law  of 
the  colony  were  regarded  and  devolved  as  per- 
sonal estate.  The  only  creditors  were  in  Ireland. 
Administration  was  taken  out  in  Ireland  by 
the  widow,  and  in  Victoria  by  a  person  ap- 
pointed for  the  purpose,  who  sold  the  lands,  and 
remitted  the  net  proceeds  to  the  widow.  By  the 
Victorian  Intestates  Estates  Act,  1896,  a  widow 
is  entitled,  on  the  death  of  her  husband  intes- 
tate and  without  issue,  if  his  estate  is  over  the 
value  of  l,00OZ.,  to  a  charge  of  1,000Z.  upon  it, 
and  the  residue  is  divisible  between  the  widow 
and  the  next-of-kin : — Held,  that  the  widow 
was  entitled  under  the  Victorian  Act  to  IfiOOl, 
out  of  the  proceeds  of  sale  of  the  Victorian  lands ; 
secondly,  that  the  balance  was  to  be  taken  as 
personal  estate,  and  added  to  the  Irish  per- 
sonalty, and  that  the  debts  were  to  be  paid  out 
of  this  blended  fund ;  thirdly,  that  the  widow 
was  entitled  to  5O0L  out  of  the  remainder  of  this 
blended  fund,  and  out  of  the  Irish  real  estate, 
to  be  apportioned  as  directed  by  the  Intestates 
Estates  Act,  1890 ;  fourthly,  that  of  the  residue 
of  the  personalty  the  widow  was  entitled  to  one 
moiety,  and  the  next-of-kin  to  the  other 
moiety  ;  fifthly,  that  the  widow  was  entitled  to 
dower  out  of  the  residue  of  the  realty,  which, 
subject  thereto,  went  to  the  heir-at-law.  Rea, 
In  re  ;  Bea  v.  Bea,  [1902]  1  Ir.  R.  451— M.R. 

Estate  by  Onrtesy  —  Wife  Never  in  Aetnal 
Seisin.] — R.  H.,  who  held  lands  under  a  fee-farm 
grant,  granted  them  by  deed  to  his  daughters 
M.  and  L.  as  tenants  in  common  in  fee,  but 
continued  himself  in  possession.  M.  married  P. 
and  a  son  was  born  of  the  marriage.  An  eject- 
ment was  brought  by  M.  and  L.  against  R.  H. 
and  others  to  recover  the  lands,  and  by  con- 
sent judgment  was  entered,  with  a  stay  of  exe- 
cution during  the  lifetime  of  R.  H.,  and  he  re- 
mained in  possession  until  his  death.  M.  died 
intestate  during  the  lifetime  of  R.  H.,  without 
ever  having  been  in  possession.  R.  H.  having 
died.  P.,  claiming  as  tenant  by  the  curtesy, 
applied  to  be  added  as  a  plaintiff  in  the  ejectment 
proceedings : — Held,  that,  notwithstanding  the 
consent  judgment  for  possession,  with  stay  of 
execution,  there  was  no  sufficient  actual  seisin 
in  M.  to  entitle  P.  to  an  estate  by  the  curtesy. 
Parke  v.  Hegan,  [1908]  2  Ir.  R.  648— K.B.  D. 

Where,  under  a  devise  to  testator's  daughter, 
who  dies  intestate  in  his  lifetime,  she  is 
deemed  to   have   become  absolutely    entitled 
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under  section  38  of  the  Wills  Act,  1837,  her 
husband  takes  an  estate  by  the  curtesy.  Derby- 
shire, In  re ;  Webb  v.  Derbyshire,  75  L.  J.  Ch. 
96— Buckley,  J. 

Xortgmge  to  Wife— tele  of  Sftato— Oonenr- 
rence  of  Husband.] — A  married  woman,  who 
has  become  the  mortgagee  of  real  property  after 
the  passing  of  the  Married  Women's  Pro- 
perty Act,  1882,  and  to  whom  the  money  ad- 
vanced belongs  as  her  separate  estate,  is  in  no 
sense  a  trustee  for  the  mortgagor  until  the 
principal,  interest,  and  costs  under  the  mort- 
gage have  been  satisfied.  Therefore,  upon  a 
sale  of  the  property  by  the  mortgagor  with  the 
concurrence  of  the  mortgagee,  it  is  not  neces- 
sary that  her  husband  should  also  concur  in  the 
conveyance  in  order  to  give  the  purchaser  a 
good  title,  or  that  the  deed  should  be  acknow- 
ledged by  her  under  the  Fines  and  Recoveries 
Act.  Harkness  and  Allsopp^s  Contract,  In  re 
(66  L.  J.  Ch.  726;  [1896]  2  Ch.  368),  dis- 
tinguished. Brooke  and  FrenUin^s  Contract, 
In  re,  67  L.  J.  Ch.  272;  [1898]  1  Ch.  647 ;  78 
L.  T.  416 ;  46  W.  R.  442— Kekewich,  J. 

Will  of  Wifo— Anent  of  HiulMUid— CboM  in 
Aetion — Title  of  Husband  —  General  Probate  of 
Will  of  Married  Woman.] — Under  the  old  law 
as  it  stood  before  the  Married  Women's  Pro- 
perty Act,  1882,  the  assent  by  a  husband  to  his 
wife's  will  might  be  given  after  her  death.  It 
was  not  necessary  that  it  should  be  given  in 
her  lifetime.  Elliott  v.  North,  70  L.  J.  Ch.  217  ; 
[1901]  1  Ch.  424  ;  49  W.  R.  247— Buckley,  J. 

A  woman  married  in  1863  under  a  settlement 
made  upon  her  marriage  had  a  power  of  ap- 
pointment over  certain  funds.  In  1871  her  son 
by  a  previous  marriage  died  intestate  without 
issue,  and  thereupon  the  married  woman 
became  entitled  to  a  reversionary  interest  in 
certain  personal  estate  expectant  on  the  de- 
termination of  the  life  interest  of  the  son's 
widow,  who  was  still  living.  In  1874  the 
married  woman  died,  having  by  her  will  ap- 
pointed the  defendants  executors  and  trustees 
thereof,  and  having  in  exercise  of  the  power 
reserved  to  her  by  the  settlement  appointed 
the  residue  of  the  settlement  funds  and  all  other 
personal  estate  which  at  the  time  of  her 
decease  she  had  power  to  appoint  or  dispose  of 
by  will  to  be  equally  dividwl  between  the  de- 
fendants. The  will  did  not  expressly  refer  to 
the  reversionary  interest.  The  husbflmd  signed 
a  consent  to  letters  of  administration  with  the 
will  annexed  being  granted  to  the  defendants. 
The  executors  of  his  will  brought  an  action 
against  the  defendants  to  determine  whether 
the  plaintiffs  or  the  defendants  were  entitled 
to  the  reversionary  interest ;  —  Held,  that 
although  the  husband  had  consented  to  the 
wife's  will  the  reversionarv  interest  did  not 
pass  under  it  to  the  defendants,  and  that  the 
effect  of  the  grant  of  general  administration  to 
them  was  merely  to  constitute  them  trustees 
for  the  husband  and  his  personal  representa- 
tives of  the  reversionary  interest.  Squib  v. 
ITyn  (1  P.  Wms.  378)  followed.    lb, 

Porchase  of  Property  in  Hame  of  Hnsband  oat 
of  Separate  Xonej  of  Wife— Besnlting  Tmst— 
Presumption— Oajpital  and  Ineome  of  Wife.] — 
Per  RoMEB,  L.J.,  and  Cozens-Hardy,  L.J. — 
In  considering  the  question  whether,  when  pro- 


perty is  bought  in  the  name  of  a  husband  with 
money  of  his  wife,  there  is  a  resulting  trust  in 
her  favour,  there  is  no  difference  in  the  pre- 
sumption that  arises  according  as  to  whether 
the  money  was  capital  or  income  of  the  wife. 
The  only  question  m  each  case  is  whether  a  gift 
was  intended,  and  there  is  no  difference  in 
principle  whether  it  is  of  capital  or  income,  bat 
only  one  of  degree.  Alexander  v.  BamhiU 
(21  L.  R.  Ir.  611,  615)  explained.  Mercier  v. 
Merder,  72  L.  J.  Ch.  611 ;  [1903]  2  Ch.  96 ; 
88  L.  T.  516;  51  W.  R.  611— C A. 

The  defendant  married  in  1883,  and  her 
husband  died  in  1901.  After  the  marriage  she 
and  her  husband  kept  a  joint  banking  acooont, 
which  consisted  practically  of  her  money, 
though  both  of  them  had  power  to  draw  upon 
it.  All  capital  sums  and  income  of  the  defen- 
dant were  paid  to  that  account.  In  1891  they 
purchased  a  piece  of  land  and  built  a  house  on 
it,  and  lived  together  in  the  house  till  the  hus- 
band died.  The  conveyance  of  the  land  was 
taken  in  the  name  of  the  husband,  but  the 
money  spent  on  the  land  and  house  came  from 
the  joint  account  :—Held,  on  the  evidence,  that 
the  money  was  money  of  the  wife,  and  she  did 
not  intend  to  make  a  gift  to  her  husband.    lb. 

Advaneement — Transfer  of  Mortgage  ~  Joint 
Aooocint— Ko  Eridenoe  as  to  how  Mtmej  Pro- 
vided.]— ^In  the  case  of  a  transfer  of  mortgage 
to  a  husband  and  his  wife  after  the  Married 
Women's  Property  Act,  1882,  the  money  was 
stated  to  have  been  advanced  by  them  on  a 
joint  account,  but  there  was  no  evidence  as  to 
how  it  was  found  : — Held,  that,  even  assuming 
that  the  husband  advanced  part  out  of  his 
money  and  the  wife  part  out  of  hers,  the  case 
was  the  same  as  if  the  whole  of  the  money 
were  an  advance  by  the  husband,  and  the  wife 
surviving  him,  her  estate  was  entitled  to  the 
money  paid  off.  Scott,  In  re ;  Palmer  v.  Vickers, 
97  L.  T.  537— Kekewich,  J. 

Separate  Property  of  Wife— AdTanoe  to  Hni- 
band  by  Wife's  Tmstees  of  Wife's  Money— 
OonstructiTe  Payment  of  Interest — Bond  te 
Principal  and  Interest  at  Speoifled  Bate— Bar 
by  Lapse  of  Time— ImpliM  Trust.]— Where 
money  held  upon  trust  for  the  separate  use  of 
a  married  woman  is  lent  by  the  tmstees  to  her 
husband  at  interest  on  his  bond,  and  the  hus- 
band and  wife  continue  to  live  together  in 
amity,  but  the  husband  does  not  pay  any 
interest  on  the  debt,  the  wife  will  be  presumed, 
according  to  the  principle  of  Caion  v.  Ridtout 
(1  Mac.  &  G.  599),  to  have  given  the  arrears  of 
interest  to  the  husband  so  that  the  debt  will  not 
become  statute-barred  during  her  life.  It  is  not 
necessary,  while  the  parties  are  living  together, 
that  the  husband  should  go  through  the  form 
of  handing  the  interest  to  the  trustees  to  keep 
the  debt  aUve.  The  principle  of  Amos  v.  Smith 
rSl  L.  J.  Ex.  423;  1  H.  &  C.  238)  applied. 
Dixon,  In  re;  Heynea  v.  Dixon,  69  h.  J.  Ch. 
609;  [1900]  2  Ch.  661 ;  83  L.  T.  129 ;  48  W.  R. 
666— C.A. 

If  the  advance  to  the  husband  was  to  his 
knowledge  a  breach  of  trust,  he  would  be  in 
the  position  of  a  trustee  as  regards  raising  tb« 
defence  of  the  Statute  of  Limitations  Tana  {per 
Lord  Alvsbstonb,  M.R.,  and  Collins,  LJ.) 
if  the  husband  received  the  advance  with  full 
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knowledge  of  the  trusts,  he  would  he  in  the 
same  position,  although  the  advance  was  not 
a  breach  of  trust.  Spickemell  v.  Hotham  (Kay, 
'''""'I  applied  by  Collins,  L.J.    lb. 


Under  a  marriage  settlement  money  belonging 
to  the  wife  was  authorised  to  be  invested  on 
personal  security  bearing  interest,  the  interest 
to  be  paid  to  the  wife  for  her  separate  use  for 
life,  and  after  her  death  to  her  husband  for  life. 
The  money  was  advanced  by  the  trustees  to 
the  husband  on  his  bond.  The  wife  lived  for 
twenty-four  years  after  the  date  of  the  bond, 
and  the  husband  survived  her  for  twenty  years. 
They  lived  together  in  amity.  During  the 
whole  forty-four  years  no  interest  on  the  bond 
was  paid  by  the  husband,  and  after  his  death 
the  bond  was  found  amongst  his  papers,  but  it 
appeared  that  on  one  occasion  shortly  after  the 
wife's  death  he  had  referred  to  the  bond  as  not 
having  been  paid: — Held^  that  there  was  no 

E resumption  of  payment  of  the  bond  by  the 
usband;  and  that  the  debt  thereby  secured 
was  not  barred  by  the  Statute  of  Limitations, 
and  could  be  recovered  with  interest  from  the 
date  of  the  husband's  death.    lb, 

Lotn  to  Husband  for  Pnrpofe  of  His  Bnsi- 

naw—**  Other  ettate.'*]— In  section  8  of  the 
Married  Women's  Property  Act,  1882,  the  words 
*'  other  estate  "  are  not  to  be  read  as  meaning 
only  property  ejitsdem  generis  with  that  in- 
dicated by  the  preceding  words  **  any  money." 
Donaldson,  In  re,  [1902]  2  Lr.  R.  310— C.A. 

A  married  woman  lent  to  her  husband  for  the 
purpose  of  his  business  as  hotel-keeper  certain 
furniture  to  which  she  was  entitled  as  her 
separate  property.  On  the  husband's  bank- 
ruptcy his  assignees  claimed  the  furniture  as 
his  assets : — Heldy  that  the  furniture  was  to  be 
treated  as  assets  of  the  husband.    lb. 

Bight  of  Wife  to  Betain  as  Szeontriz 

Honey  Lent  to  Husband  for  Purposes  of  Business 
—Husband's  Estate  Insolvent.]— Section  8  of  the 
Married  Women's  Property  Act,  1882,  which 
deals  with  loans  by  a  wife  to  her  husband,  does 
not  apply  to  the  subject  of  retainer  by  a  woman 
as  executrix  of  her  husband.  Consequently, 
the  right  of  a  woman  who  is  executrix  of  her 
late  husband  to  retain  out  of  assets  of  his 
estate  come  to  her  hands  the  amount  of  a  loan 
made  by  her  out  of  her  separate  estate  to  her 
husband  for  the  purpose  of  his  business  is  not 
taken  away  by  the  joint  operation  of  that 
section  and  section  10  of  the  Judicature  Act, 
1875,  in  cases  where  the  estate  is  insolvent. 
Leng,  In  re ;  Tarn  v.  Emmerson  (64  L.  J.  Ch. 
468,  471,  472;  [1895]  1  Ch.  662,  657,  660),  and 
May,  In  re ;  Crawford  v.  May  (60  L.  J.  Ch.  34  ; 
45  Ch.  D.  499),  followed.  Ambler,  In  re; 
Woodhead  v.  Ambler,  74  L.  J.  Ch.  367 ;  [1905] 
lCh.697;92L.T.716;53W.R.584;21T.L.R. 
376— C.A. 

Bealty— Suceeasion   to   Intestate— Oon- 

TOTsion- Bate  of  Acemal  of  Title.]— A  woman, 
married  without  settlement  in  1875,  became,  in 
1877,  entitled  in  succession  to  an  intestate  to 
reversionary  real  estate  which  was  converted 
into  personalty  by  a  sale  in  1901.  She  died  in 
1905,  the  tenant  for  life  in  1906,  and  the 
woman's  husband  later  in  that  year.  Her 
children  claimed  'the  property  under  her  will, 


which  was  made  without  her  husband's  con- 
sent:— Held,  that  the  woman's  title  accrued 
in  1877,  section  8  of  the  Married  Women's 
Property  Act,  1870,  then  giving  her  (subject  to 
the  life  estate)  the  rents  and  profits  for  her 
separate  use,  but  no  power  to  dispose  of  the 
corpus;  that  the  sale,  which  converted  the 
property,  gave  her  no  new  property  nor  any 
fresh  title ;  and  that  the  property  was  not  her 
separate  property  and  did  not  pass  by  her  will, 
but  by  that  of  her  husband.  Bacon,  In  re; 
Turner,  In  re;  Toovey  v.  Turner,  76  L.  J.  Ch. 
213 ;  [1907]  1  Ch.  475 ;  96  L.  T.  690— Swinfen 
Eady,  J. 

Bond  by  Husband  to  Wife's  Trosteei— Beeeipt 
of  Wife's  Ineome  by  Husband — OonstructiTe 
Payment  of  Interest— Boad  for  Principal  and 
Interest  at  Speeiiled  Bate— Penalty— Bar  by 
Lapse  of  Time.] — Under  a  marriage  settlement 
money  belonging  to  the  wife  was  authorised  to 
be  invested  on  personal  security,  and  the  in- 
terest directed  to  be  paid  to  the  wife  for  her 
separate  use  for  life,  and  aftor  her  death  to  her 
husband  for  life.  The  money  was  advanced 
by  the  trustees  to  the  husbaiid  on  his  bond. 
The  wife  lived  twenty-four  years  after  the  date 
of  the  bond,  and  the  husband  survived  her  for 
twenty  years.  They  lived  together  in  amity. 
For  the  whole  forty-four  years  no  interest  on 
the  bond  was  paid  by  the  husband,  and  after 
his  death  the  bond  was  found  amongst  his 
papers  :—Held,  that  there  was  no  presumption 
of  payment  of  the  bond  by  the  husband,  that 
the  debt  secured  by  the  bond  was  not  barred  by 
the  Statute  of  Limitations,  and  that  the  capital 
sum  was  recoverable  from  the  husband's  execu- 
tors, together  with  interest  from  the  date  of 
his  death.  Dixon,  In  re;  Heynes  v.  Dixon, 
68  L.  J.  Ch.  689;  [1899]  2  Ch.  561 ;  48  W.  R. 
71— Byrne,  J. 

Joint  Banking  Aoeonnt— Overdraft — Security 
Oiven  by  Wife.] — On  December  4,  1902,  a  mar- 
riage took  place.  The  husband  at  that  time 
had  an  account  at  a  bank  in  S.  This  account 
was  on  December  17,  1902,  transferred  to  the 
joint  names  of  himself  and  his  wife,  and  drawn 
on  by  both  husband  and  wife.  On  May  18, 
1903,  when  the  husband  was  absent,  the  wife 
deposited  with  the  bank  the  deeds  of  a  house 
belonging  to  her,  and  charged  them  for  the 
debt  then  or  thereafter  to  become  due  to  the 
bank  from  her  either  solely  or  jointly  with  any 
other  person,  and  agreed  to  execute  a  legal 
mortgage  containing  a  covenant  for  payment 
and  a  power  of  sale  and  other  proper  clauses. 
The  wife  died  on  August  27,  1904,  leaving 
furniture  worth  SOOZ.  to  the  husband  absolutely, 
and  the  house  she  had  mortgaged  to  the  bank, 
worth  about  1,400Z.,  to  her  husband  for  life, 
with  remainder  to  her  next-of-kin.  The  over- 
draft on  May  18,  1903,  was  107Z.,  and  at  the 
date  of  her  death  it  was  414Z.  The  wife  had 
paid  in  about  lOOZ.  into  the  account  :—7?eW, 
that  the  true  inference  was  that  the  husband 
and  wife  agreed  to  provide  jointly  for  current 
household  expenses,  and  that  each  of  them 
ought  to  pay  one  moiety  of  the  overdraft. 
Shaw,  In  re ;  Shaw  v.  Jones,  94  L.  T.  93  - 
Swinfen  Eady,  J". 

Protection  Order— Whereabouts  of  Husband 
not  Known  — Hotioe  and  Citation  Bispensed 
with.] — Where  a  married  woman  who  had  been 
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deserted  by  her  husband  applied  bysmmnoiis 
in  chambers  for  a  protection  order  under  the 
provisions  of  the  Matrimonial  Causes  Act,  1858, 
ss.  6  and  7  (principally  for  the  purpose  of 
enabling  her  to  obtain  payment  of  a  legacy  in 
Scotland,  which  by  Scotch  law  could  not  be 
paid  to  her  without  her  husband's  consent),  but 
she  did  not  know  her  husband's  whereabouts, 
the  order  was  made,  and  the  necessity  of  citing 
the  husband  or  giving  him  any  notice  of  the 
application  either  personally  or  otherwise  was 
dispensed  with.  MorriSj  In  re,  71  L.  J.  P.  66 ; 
[1902]  P.  104;  86  L.  T.  696— Jeune,  P. 

Harried  Woman  Carrying  on  Vanning  Inde- 
pendently of  Husband— "  frade."] — A  married 
woman  carrying  on  a  farm  separately  from  her 
husband  is  not  carrying  on  a  "  trade  "  within 
the  meaning  of  section  1,  sub>section  6  of  the 
Married  Women's  Property  Act,  1882.  Lcngt 
In  re,  [1908]  2  Ir.  R.  343— C.A.    And  see  Bank- 

BUPTOY,  col.  76. 

Quootion  between  Husband  and  Wife  as  to 
Property— Order  Bestndning  Husband  from  In- 
terfering with  Wife's  Basiness.] — Order  made 
under  section  17  of  the  Married  Women's  Pro- 
perty Act,  1882,  declaring  a  married  woman 
entitled  to  a  licensed  pubUc-house  as  her  sepa- 
rate property,  and  restraining  her  husbuid 
from  interfering  with  the  business  carried  on 
by  her  there,  but  no  order  made  preventing  the 
husband  from  entering  the  house.  Oaynor  v. 
Oaynor,  [1901]  1  Ir.  R.  217— M.R. 

Detinne  by  Wife  against  her  Husband.]— A 
married  woman  can,  by  virtue  of  section  12  of 
the  'Married  Women's  Property  Act,  1882, 
maintain  an  action  of  detinue  against  her 
husband  in  respect  of  her  separate  property. 
Lamer  v.  Lamer,  74  L.  J.  K.B.  797 ;  [1906] 
2  K.B.  639;  93  L.  T.  637;  64  W.  R.  62; 
21  T.  L.  R.  637— D. 

Life  PoUey  for  Benefit  of  Wife— Petition  for 
Appointment  of  Tmsteoi— Title  of  Petition.]— 
A  petition  under  section  10  of  the  Married 
Women's  Property  Act,  1870,  should  be  entitled 
in  the  matter  of  that  Act  only,  and  not  in 
the  matter  of  the  Married  Women's  Property 
Act,  1882,  or  the  Trustee  Act,  1893.  Adam's 
Policy  Trusts,  In  re  (52  L.  J.  Oh.  642;  23  Oh. 
D.  626),  as  explained  m  TumbuU,  In  re ;  Turn- 
bull  V.  Tumbulim  L.  J.  Oh.  719 ;  [1897]  2  Oh. 
416),  followed.  Kuyper's  Policy  Trusts,  In  re, 
68  L.  J.  Oh.  10;  [1899]  1  Oh.  38;  79  L.  T.  486 ; 
47  W.  R.  238-North,  J. 

Harried  Woman  Administiatrix— Attach- 
ment—Jnrisdiotion—Disobedienoe  of  Order  to 
Pay  Honey  into  Ooort.] — A  personal  order  may 
be  made  against  a  married  woman  to  pay  into 
Court  a  sum  of  money  in  her  hands  in  her 
office  of  administratrix  of  a  deceased  person, 
and  for  disobedience  of  that  order  she  may 
be  attached.  TumhuU,  In  re;  Tumbull  v. 
Nicholas,  69  L.  J.  Oh.  187 ;  [1900]  1  Oh.  180- 
Stirling,  J. 

Semble,  that  if  the  money  be  no  longer  in 
her  hands,  but  has  been  lost  by  breach  of 
trust  or  devastavit,  the  order  cannot  be  made 
in  this  form,  but  must  be  a  proprietary  order, 
as  in  ScoU  v.  Morley  (67  L.  J.  Q.B.  43;  20 
Q.B.  D.  120).    16. 


(b)  Eestrainl  on  AnUcipaHon. 


Adminion  by  Deed— Sftofpel.] — The  doctrine 
of  estoppel  cannot  be  so  used  as  to  enable  a 
married  woman  to  deprive  herself  of  income 
settled  to  her  separate  use  with  a  restraint  on 
anticipation.  Bateman  (Lady)  v.  Faber,  67 
L.  J.  Ch.  180;  [1898]  1  Oh.  144;  77  L.  T.  676; 
46  W.  R.  216— O.A. 

A  married  woman  was  entitled  under  a  settle- 
ment to  certain  rents  and  profits  for  her  life  for 
her  separate  use,  with  a  restraint  on  anticipa- 
tion, but  subject  to  a  proviso  that  in  the  event 
of  her  succeeding  to  an  inoome  of  a  particular 
amount  her  life  interest  should  cease.  She  sub- 
sequently executed  a  deed-poll,  under  an  alleged 
misapprehension  of  fact  that  she  had  succeeded 
to  the  income  in  question,  admitting  that  her 
life  interest  had  determined  and  releasing  all 
claims  to  the  rents  and  profits.  Relying  upon 
this  deed-poll,  a  mortgagee  of  her  husband 
entered  into  certain  arrangements  whereby  his 
position  was  altered  to  the  benefit  of  the  hus- 
band : — Held,  that  the  married  woman,  not- 
withstanding her  admission  by  the  deed-poll, 
was  not  estopped  from  still  claiming  the  rents 
and  profits  under  the  settlement,  on  the  ground 
that  she  had  not  in  fact  succeeded  to  Uie  in- 
come in  question.    Ib» 

Polioy  of  Insnranoe  Effeotod  by  Wife  on  Lifs 
of  Husband — Oondition  indoned  Boftrainiag  As- 
signment.]— A  married  woman  effected,  in  1886, 
an  insurance  on  her  husband's  life  for  a  period 
of  ten  years,  and  under  the  policy,  described 
in  margin  as  "  wife's  policy — endowment,"  the 
amount  insured  was  made  payable  to  her  for 
her  sole  use,  if  she  and  her  husband  both  sur- 
vived that  period  (which  event  happened). 
The  policy  was  made  on  condition  that  certain 
provisions  and  requirements  annexed  to  it  were 
to  be  taken  as  part  of  the  contract.  One  of 
these  was :  '*  This  policy  is  not  assignable  "  : — 
Held,  that  there  was  a  restraint  upon  anticipa- 
tion, and  that  an  attempted  charge  upon  the 
policy  during  the  currency  of  the  ten  years  was 
void.  Lavender's  Policy,  In  re,  [1898]  1  Ir.  R. 
176— O.A. 

Annuity  to  Married  Woman — ^Doath  of  Anmi- 
tant  before  Parohaie  of  Annuity— Administration 
— Will— Insnffloienoy  of  Bitote.]- Where  in  the 
distribution  of  the  estate  of  a  testator,  which  is 
insufficient  to  pay  the  legacies  and  annuities  in 
full,  the  Oourt  has  directed  a  sum  of  money  to 
be  laid  out  in  the  purchase  of  a  Gk)vemment 
annuity  to  satisfy  a  proportionate  amount  of 
an  annuity  given  by  the  testator  to  a  married 
woman  restrained  from  anticipation,  and  she 
dies  before  the  annuity  is  purchased,  the 
capital  sum  appropriated  to  the  annuity  wiU 
belong  to  her  estate,  and  be  payable  to  her  per- 
sonal representative.  Boss,  In  re ;  Ashton  v. 
-Ross,  69  L.  J.  Oh.  192;  [1900]  1  Oh.  162;  81 
L.  T.  678 ;  48  W.  R.  264— North,  J. 

Bestraint  on  Anticipation  at  Time  of  Sntwiag 
into  Contract — ^Determination  of  OoYortvio — ^U- 
eome  BeoeiTod.] — Income  of  property  vested  in 
trustees  for  the  separate  use  of  a  married 
woman  subject  to  a  restraint  against  anticips- 
tion,  though  paid  into  her  hands  after  tbe 
determination  of  the  coverture,  is  not,  since  the 
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Married  Women's  Property  Act,  1898,  available 
to  satisfy  an  obligation  arising  out  of  a  contract 
entered  into  by  her  daring  coverture.  Per 
A.  L.  Smith,  L.J. ;  Vaughan  Williamb,  L  J., 
doubting.  Bamett  v.  Howard^  69  L.  J.  Q.B. 
966 ;  [1900]  2  Q.B.  784 ;  83  L.  T.  301— C.A. 

Judgment — Equitable  Execution.] — A  judg- 
ment creditor  who,  in  an  action  commenced 
after  the  death  of  her  husband,  has  obtained 
judgment  against  a  woman  married  since  the 
Married  Women's  Property  Act,  1882,  u^n  a 
contract  made  by  her  during  the  coverture,  is  not 
entitled  since  the  Married  Women's  Property 
Act,  1898,  to  have  a  receiver  appointed,  by  way 
of  equitable  execution,  of  the  income  of  property 
which  at  the  date  of  the  contract  was  settled 
upon  the  woman  for  her  separate  use  without 
power  of  anticipation.  Bameit  v.  Howard  (69 
L.  J.  Q.B.  966 ;  [1900]  2  Q.B.  784)  considered 
and  followed.  Brown  v.  Dimhlehy,  73  L.  J. 
K.B.  36;  [1904]  1  K.B.  28;  89  L.  T.  424;  62 
W.  R.  63— C.A. 

Income  Due  after  Judgment.]— A  judg- 
ment against  a  married  woman  possessed 
of  sepaiate  property  which  she  is  restrained 
from  anticipating  cannot  be  enforced  in  respect 
of  income  accrumg  due  after  the  date  of  the 
judgment.  WhiieUy  v.  Edwards  (66  L.  J.  Q.B. 
467 ;  [1896]  2  Q.B.  48)  approved.  Bolitho  v. 
QidUy,  74  L.  J.  K.B.  480;  [1906]  A.  0.  98; 
92  L.  T.  369 ;  63  W.  R.  49a— HX.  (E.) 

Wife*!  Antenuptial  Debt— Form  of  Judgment 
against  YHU  —  Separate  Property —  Bettraint 
against  Anticipation.] — In  an  action  against  a 
married  woman  to  recover  a  debt  contracted  by 
her  before  her  marriage  in  1902  a  judgment  was 
entered  against  her  adjudging  the  sum  due  to  be 
payable  out  of  her  separate  property,  whether 
subject  to  any  restriction  against  anticipation 
or  not.  Subsequently  to  the  judgment  a  deed 
of  separation  was  executed  by  which  her  hus- 
band covenanted  to  pay  her  a  monthly  sum  for 
her  separate  use,  subject  to  a  restraint  against 
anticipation : — Heldy  that  on  the  true  construc- 
tion of  section  19  of  the  Married  Women's 
Property  Act,  1882,  the  money  payable  under 
the  deed  was  not  (available  to  satisfy  the  ante- 
nuptial debt,  and  that  the  judgment  must  be 
amended  by  striking  out  the  words  "  whether 
subject  to  any  restriction  against  anticipation 
or  not."  Axford  v.  Eeid  (68  L.  J.  Q.B.  230; 
22  Q.B.  D.  648)  commented  on.  Bobinson  v. 
Lynes  (63  L.  J.  Q.B.  769 ;  [1894]  2  Q.B.  677)  ex- 
plained. Birmingham  Excelsior  Money  Society 
V.  Haywood,  73  L.  J.  K.B.  28 ;  [1904]  1  K.B. 
86 ;  62  W.  R.  84— O.A. 

Claim  to  Goods  taken  in  Execution  —  <*  Pro- 
ceeding instituted"  — LUMUt J  for  CosU.]— A 
claim  by  a  married  woman  to  goods  taken  in 
execution  is  a  *'  proceeding  instituted  "  by  her 
within  the  meaning  of  section  2  of  the  Married 
Women's  Property  Act,  1893,  and  an  order  may 
be  made  under  that  section  for  payment  of  the 
costs  of  the  execution  creditor  out  of  her 
separate  property  which  is  subject  to  a  restraint 
on  anticipation.  Nunn  v.  Tyson,  70  L.  J.  K.B. 
864  ;  [1901]  2  K.B.  487  ;  86  L.  T.  123 ;  60  W.  R. 
16— D. 

Harried  Woman  Trading  Separately  from 
Husband— Bankruptcy  of  Married  Woman—Death 


of  Husband— Title  of  Trustee  in  Bankruptcy  to 
Life  Estate.] — ^In  1869  certain  real  estate  was 
vested  in  a  trustee  upon  trust  during  the  life 
of  W.  to  pay  her  the  rents  and  profits  for  her 
sole  and  separate  use  independently  of  any 
husband  with  whom  she  might  intermarry,  his 
debts,  control,  or  engagements,  but  without 
power  to  her  whilst  covert  or  sole  to  charge  or 
anticipate  the  same.  W.  married  in  1868.  In 
1891  she  was  carrying  on  business  as  a  school- 
mistress apart  from  her  husband,  and  in  June, 
1891,  she  was  adjudicated  a  bankrupt.  In 
February,  1899,  her  husband  died,  she  being 
then  still  an  undischarged  bankrupt: — Held, 
that  the  entire  life  estate  of  W.  was  her  sejpa- 
rate  estate  at  the  date  of  the  bankruptcy  within 
the  meaning  of  section  1,  sub-section  6  of  the 
Married  Women's  Property  Act,  1882,  and  that 
the  restraint  upon  anticipation  which  was  saved 
by  section  19  of  the  Act  attached  only  to  a 
portion  of  that  life  interest — namely,  during  the 
joint  lives  of  herself  and  her  husband— that  the 
residue  of  the  life  interest  from  the  death  of 
her  husband  belonged  to  the  trustee  in  bank- 
ruptcy, and  must  be  applied  in  satisfaction  of 
W.'s  debts.  Observations  of  Kay,  L.J.,  in 
Pelton  Brothers  v.  Harrison  (60  L.  J.  Q.B.  742 ; 
[1891]  2  Q.B.  422,  426),  commented  upon. 
Wheeler's  Settlement,  In  re;  Briggs  v.  Byan, 
68  L.  J.  Ch.  663 ;  [1899]  2  Ch.  717 ;  81  L.  T. 
172;  48  W.  R.  10;  6  Manson,  872— Cozens- 
Hardy,  J. 

Assignment  of  Fund  by  Wife— Payment  Out 
of  Court— Affidavit  of  no  Settlement  ]— Where  a 
fund  has  been  assigned  by  a  wife,  and  both 
husband  and  wife  refuse  to  make  an  affidavit 
of  no  settlement,  the  fund  may  be  ordered  to  be 
paid  out  on  an  affidavit  of  no  settlement  made 
by  some  person  likely  to  be  weU  informed. 
Rowland  v.  Oakley  (14  Jur.  846)  followed. 
Timothy  v.  Crown,  82  L.  T.  142— Cozens- 
Hardy,  J. 

Bemoval  of  Bestraint  by  Oout— Life  Interest  of 
Wife— Mortgage  to  Pay  Debts  of  Husband— Joint 
Expenses— Bight  of  Wife  to  Indemnity.]— The 
question  whether  a  married  woman  who  charges 
her  property  with  money  for  the  purpose  of 

Eaying  her  husband's  debts  is  entitled  to  have 
er  property  indemnified  by  him  against  the 
charge  is  a  matter  of  inference  to  be  drawn 
from  the  circumstances  of  each  particular  case ; 
and  where  it  appears  that  the  debts,  though 
legally  the  debts  of  the  husband,  were  contracted 
to  pay  the  expenses  of  the  extravagant  mode  of 
living  of  both  the  wife  and  the  husband,  no 
inference  of  a  right  to  indemnity  will  be  drawn 
in  her  favour.  Paget  v.  Pa>get,  67  L.  J.  Oh. 
266 ;  [1898]  1  Ch.  470—78  L.  T.  306 ;  46  W.  R. 
472— O.A. 

This  doctrine  applies  in  a  case  where  the 
charge  is  made  by  the  order  of  the  Court  on 
property  of  the  wife  subject  to  a  restraint  on 
anticipation,  under  section  89  of  the  Convey- 
ancing Act,  1881;  and  the  silence  of  such  an 
order  as  to  the  wife's  right  to  indemnity  is  not 
necessarily  fatal  to  her  right,  though  it  is  one 
of  the  circumstances  to  be  taken  into  consider- 
ation,   lb, 

Ooits—Prooeedings  Instituted  by  Harried 

Woman—Order  against  Property  Suljeet  to  Be- 
straint on  Antioipation.]— Costs  of  the  respon- 
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dent  on  an  unsuccessful  appeal  by  a  married 
woman,  the  plaintiff  in  the  action,  ordered  to 
be  paid  out  of  property  of  hers,  subject  to  a 
restraint  on  anticipation,  under  section  2  of  the 
Married  Women's  Property  Act,  1893.    16. 

B«]i«lLt  of  Woman—InoretM  of  Ineome— 

Monoy  in  Ooiirt--Ohaiigo  of  IiiTMtmonti— Pay- 
ment oat  te  Tnutoei  of  Settlamont.]— A  married 
woman  was  under  a  will,  in  the  events  which 
had  happened,  absolutely  entitled  to  a  fund  in 
C!ourt,  subject  only  to  a  restraint  on  anticipa- 
tion during  the  life  of  her  husband.  The  fund 
was  standing  to  a  separate  account.  By  the 
settlement  made  on  her  marriage  she  covenanted 
to  settle  after-acquired  property.  Under  the 
settlement  she  was  restrained  from  anticipa- 
tion, and  her  husband  took  a  life  interest  in 
the  settled  funds  after  her  death.  There  were 
no  children.  The  settlement  allowed  a  wider 
range  of  investment  than  the  Court  allowed 
for  the  investment  of  money  under  its  control. 
The  lady  wished  to  increase  her  income,  and 
also  wished  that  the  fund  in  Court  should  pass 
to  the  trustees  of  her  settlement  under  her 
covenant.  She  applied  to  the  Court  for  removal 
of  the  restraint  on  anticipation  imposed  by  the 
will,  and  for  payment  of  the  fund  out  of  Court 
to  her  trustees : — Held^  that  no  case  of  such 
predominant  benefit  to  the  lad^  had  been  made 
out  as  to  warrant  the  Court  m  removing  the 
restraint  on  anticipation,  and  the  application 
must  be  refused.  BlundeWs  Trusts ^  In  re, 
70  L.  J.  Ch.  622 ;  [1901]  2  Ch.  221 ;  84  L.  T. 
706— C.A. 

Power  of  Appointment— Married  Woman  Xar- 
ried  before  IMl— Bettraint  on  Anticipation  of 
Life  Interait— Belease  of  Power.]— A  married 
woman  married  before  the  Conveyancing  and 
Law  of  Property  Act,  1881,  may  under  section  52 
of  that  Act  by  deed  unacknowledged  release  a 
power  of  appointment  over  personal  property 
m  which  she  has  a  life  interest  subject  to  a  re- 
straint on  anticipation.  ChishoMs  Settlement ^ 
In  re ;  HemphilVs  Settlement^  In  re ;  Hemphill 
V.  Hen^hill,  70  L.  J.  Ch.  638  ;  [1901]  2  Ch.  82 
— Stirlmg,  J. 

Bettraint  on  Anticipation  —  Bemoteneoi  — 
Validity  of  Boqnosti.]—iSee  Will. 


(c)  Contracts  by  Married  Women. 

Wife  <*  oontracting  otherwiie  than  as  agent."] 
— By  section  1  of  the  Married  Women's  Pro- 
perty Act,  1893,  "every  contract  hereafter 
entered  into  by  a  married  woman  otherwise 
than  as  agent "  is  to  bind  her  separate  estate, 
whether  or  not  she  has  such  estate  at  the  time 
of  the  contract: — ffeW,  by  the  Court  op 
Appeal,  that  where  in  fact  a  married  woman 
contracts  by  her  husband's  authority,  it  is 
immaterial  whether  or  not  the  other  party  to 
the  contract  is  aware  that  the  wife  is  acting  as 
her  husband's  agent.  Two  of  their  Lordships 
being  in  fovour  of  affirming  and  two  of  re- 
versing the  decision  of  the  Court  below,  the 
appeal  was,  in  accordance  with  the  rule  laid 
down  in  Eastern  Steamship  Co,  v.  Smith  (unre- 
ported), dismissed,  but  without  costs.  Paquin 
V.  Beauclerk,  76  L.  J.  K.B.  395;  [1906]  A.C. 
148 ;  94  L.  T.  850 ;  64  W.  R.  621 ;  22  T.  L.  R. 
896— H.L.  (E.)    See  next  case. 


The  defendant,  who  was  a  married  woman, 
living  with  her  husband,  ordered  from  the 
plaintiffs,  with  her  husband's  authority,  articles 
of  dress  for  herself,  suitable  to  her  position  in 
society.  She  had  no  separate  property.  The 
Court  came  to  the  conclusion  upon  the  facts 
that  the  contract  for  the  purchase  of  the 
articles  by  the  defendant  was  prima  facie  a 
contract  by  her  as  a  married  woman  acting  as 
agent  for  her  husband.  In  an  action  against 
the  defendant  to  recover  the  price  of  the 
articles  supplied  to  her, — Held^  that  the  defen- 
dant was  not  liable  on  the  contract,  section  1, 
sub-section  a  of  the  Married  Women's  Property 
Act,  1893,  only  appljdng  to  a  contract  entered 
into  by  a  married  woman  '*  otherwise  than  as 
agent."  The  meaning  of  the  words  "  other- 
wise than  as  agent  '*  in  the  above  section  dis- 
cussed. Paquin^  Lim.  v.  Holden^  21  T.  L.  B. 
361— C.A. 

Oontraot  by  Wifb  Boring  Corertnro — Aetion 
Thereon  after  Death  of  Husband  a^^ainst  IHdtw 
—Perm  of  Judgment.]— In  an  action  against  a 
widow  upon  a  contract  made  by  her  during 
coverture  before  the  Married  Women's  Property 
Act,  1893,  but  after  the  Married  Women's  Pro- 
perty Act,  1882,  the  plaintiff  is  not  entitled  to 
sign  judgment  against  the  defendant  in  the 
ordinary  form  as  if  she  were  9k  feme  sole,  but  is 
entitled  to  sign  judgment  against  her  in  the 
form  settled  in  Scott  v.  Morley  (57  L.  J.  Q.B. 
43 ;  20  Q.B.  D.  120),  if  at  the  date  of  the  con- 
tract the  defendant  was  possessed  of  separate 
estate  not  subject  to  restraint  against  antici- 
pation. ^0^62^  V.  Hodgson  (69  L.  J.  Q.B.  46; 
24  Q.B.  D.  103)  explained.  Softlaw  v.  Welch, 
68  L.  J.  Q.B.  940 ;  [1899]  2  Q.B.  419 ;  81  L.  T. 
64 ;  47  W.  R.  626— C.A. 

Advanooi  to  Xairied  Woman— Ho  Bopazato 
Property— Aeknowledgment  of  Debt— Oontzaet 

to  Pay.]  —  An  acknowledgment  given  by  a 
married  woman  in  1894  of  advances  previously 
made  to  her  by  a  testator,  and  in  respect  of 
which  she  could  not  have  been  sued,  she  having 
no  separate  property  at  the  time  the  advances 
were  made,  will  not  render  her  liable  under 
section  1  of  the  Married  Women's  Property 
Act,  1898,  although  the  acknowledgment  be 
such  as  would  take  the  debt  out  of  the  Statute 
of  Limitations.  For  the  purposes  of  the  Act 
there  must  be  a  contract  entered  into  by  the 
married  woman  for  the  first  time  after  the  date 
of  the  Act,  and  supported  by  a  fresh  considera- 
tion to  pay  the  debt.  Ana  if,  under  the  cir- 
cumstances, there  is  no  debt,  there  is  no  right 
in  the  executor  to  retain  the  advances  to  the 
married  woman  out  of  any  part  of  the  testator's 
estate  to  which  she  may  be  entitled.  WheeUr, 
In  re ;  Hankinson  v.  Hayter,  73  L.  J.  Ch.  676 ; 
[1904]  2  Ch.  66 ;  91  L.  T.  227 ;  62  W.  R.  686— 
Warrington,  J. 

Oontraot  Prior  to  1883— Powor  of  AppointsMt 
—Creditor's  Bight  to  Prove  against  Appointei 
Funds.] — The  operation  of  section  4  of  the 
Married  Women's  Property  Act,  1882,  is  nol 
limited  to  debts>  and  liabilities  contracted  by  s 
married  woman  since  the  Act  came  into  force ; 
and  a  fund  appointed  by  her  under  a  genenl 
power  of  appointment  is  liable  for  debts  and 
obligations  which  she  was  capable  of  contcaci- 
ing  as  a  feme  sole  before  as  well  as  after  the 
Act  came  into  force.    Bqper,  In  re;  Roper  f. 
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Dmcasier  (58  L.  J.  Ch.  216 ;  39  Ch.  D.  482), 
distinguished  by  Lindlbt,  M.R.  Hughes,  In  re ; 
Brandon  v.  Hughes,  67  L.  J.  Ch.  279 ;  [1898]  1 
Ch.  529  ;  78  L.  T.  432  ;  46  W.  R.  502— C.A. 

A  married  woman,  having  previously  ob- 
tained a  protection  order  under  the  Matrimonial 
Causes  Act,  1857,  b^  deed  made  in  1880,  cove- 
nanted to  pay  certam  mone^.  In  1894  a  settle- 
ment was  made  under  wmch  she  acquired  a 
general  testamentary  power  of  appointment 
over  certain  trust  funds.  She  made  her  will  in 
1895,  executing  the  power,  and  died  in  1896 : — 
Held,  that,  by  virtue  of  sections  21  and  26  of 
the  Matrimonial  Causes  Act,  1857,  the  married 
woman  had  power  to  contract  as  a  fetne  sole 
free  from  the  restrictions  imposed  on  married 
women,  and  that  the  funds  appointed  under 
her  general  testamentary  power  of  appointment 
were  assets  for  the  payment  of  the  debt  so  con- 
tracted. HUl  V.  Cooper  (62  L.  J.  Q.B.  423; 
[1893]  2  Q.B.  85)  distinguished.    lb. 

Wiie*9  AntenuptiAl  Debt— 7orm  of  Judgment 
against  Wife  —  Separate  Property  —  Restraint 
against  Antieipation.] — In  an  action  against  a 
married  woman  to  recover  a  debt  contracted  by 
her  before  her  marriage  in  1902  a  judgment  was 
entered  against  her  adjudging  the  sum  due  to  be 
payable  out  of  her  separate  property,  whether 
subject  to  any  restriction  against  anticipation 
or  not.  Subsequently  to  the  jud^ent  a  deed 
of  separation  was  executed  by  which  her  hus- 
band covenanted  to  pay  her  a  monthly  sum  for 
her  separate  use,  subject  to  restraint  against 
anticipation : — Held,  that  on  the  true  construc- 
tion of  section  19  of  the  Married  Women's 
Property  Act,  1882,  the  money  payable  under 
the  deed  was  not  available  to  satisfy  the  ante- 
nuptial debt,  and  that  the  judgment  must  be 
amended  by  striking  out  the  words  **  whether 
subject  to  any  restriction  against  anticipation 
or  not."  Axford  v.  Reid  (58  L.  J.  Q.B.  230; 
22  Q.B.  D.  548)  conmiented  on.  Bohinson  v. 
Lynes  (63  L.  J.  Q.B.  759;  [1894]  2  Q.B.  577). 
explained.  Birmingham  Excelsior  Money  Society 
V.  Haywood,  73  L.  J.  K.B.  28 ;  [1904]  1  K.B. 
35;  89L.  T.656;  52  W.  R.  84 ;  20  T.  L.  R.  47 
— C.A. 

Sestraint  on  Antieipation  at  Time  of  Entering 
into  Oontraet  —  Determination  of  Oorertnie  — 
Judgment— Equitable  Ezeention.]— A  judgment 
creditor  who,  in  an  action  commenced  after  the 
death  of  her  husband,  has  obtained  judgment 
against  a  woman  married  since  the  Married 
Women's  Propertjr  Act,  1882,  upon  a  contract 
made  by  her  durmg  the  coverture,  is  not  en- 
titled since  the  Married  Women's  Property 
Act,  1893,  to  have  a  receiver  appointed,  by  way 
of  equitable  execution,  of  the  mcome  of  pro- 
perty which  at  the  date  of  the  contract  was 
settled  upon  the  woman  for  her  separate  use 
without  power  of  anticipation.  Bamett  v. 
Howard  (69  L.  J.  Q.B.  955 ;  [1900]  2  Q.B.  784) 
considered  and  followed.  Brown  v.  Dimbleby, 
73  L.  J.  K.B.  35;  [1904]  1  K.B.  28 ;  89  L.  T. 
424;  52  W.  R.  53— C.A. 

Mortgage  to  Married  Woman— Power  to  Con- 
vey as  Feme  Sole — Trustee — Trasts  Kept  oif 
Title.]— A  freehold  house  was  conveyed  to  0 
by  A  and  B  (a  feme  sole)  in  exercise  of  a  trust 
for  sale.  The  following  da^  the  house  was 
mortgaged  by  C  to  A  and  B  m  order  to  secure 
YOL.  I. 


a  certain  loan  which  was  stated  to  be  made  by 
A  and  B  on  a  joint  account.  B  subsequently 
married,  and  afterwards  joined,  without  her 
husband  and  without  acknowledgment  of  her 
execution,  in  a  transfer  of  the  mortgage  to  D. 
It  having  been  objected  by  a  subsequent  pur- 
chaser that  this  transfer  was  defective, — Held, 
that  the  statement  in  the  mortgage  deed  that 
the  mortgage  money  was  advanced  on  a  joint 
account  was  not  sufficient,  even  in  connection 
with  the  fact  that  the  mortgage  was  in  inmie- 
diate  and  suggestive  sequence  to  the  exercise  of 
a  trust  for  sale,  and  that  the  parties  to  the  two 
transactions  were  the  same,  to  affect  a  subse- 
quent purchaser  with  notice  of  any  trust.  Held, 
accordmgly,  that  B,  as  a  mortgagee,  was  en- 
titled to 'join  in  the  transfer  as  B,feme  sole  by 
virtue  of  the  Married  Women's  Property  Act, 
1882.  Brooke  and  Fremlin*s  Contract,  In  re 
(67  L.  J.  Ch.  272;  [1898]  1  Ch.  647),  followed. 
West  and  Hardy's  'Contract,  In  re,  73  L.  J.  Ch. 
91 ;  [1904]  1  Ch.  145 ;  89  L.  T.  579 ;  52  W.  R. 
188— Farwell,  J. 

SeeonTeyanee— Trustee  —  Mortgagee  — 

Oonenrrence  of  Husband— Separate  Aoknowledg- 
ment.]— Under  section  16  of  the  Trustee  Act, 
1893,  a  married  woman  who,  as  sole  surviving 
trustee,  is  mortgagee  of  a  mortgage  executed 
before  the  Married  Women's  Property  Act,  1883, 
is  competent  to  reconvey  the  property  without 
the  concurrence  of  her  husband  or  a  deed  of 
separate  acknowledgment.  HowgateandOsbom's 
Contract,  In  re,  71  L.  J.  Ch.  279;  [1902]  1  Ch. 
451 ;  86  L.  T.  180-Kekewich,  J. 

Chiarantee  by  Wife  of  Hnsband's  Debt— Ho 
Independent   Advice.] — See  Fraud   and  Mis- 

BEFRE8ENTATI0N,  COl.  876. 

Deed  of  Married  Woman— Sotting  Aside— Ko 
Independent  Adyice.] — See  Deed. 


(d)  Life  Insurance  Policy, 

Married  Women's  Property  Act — Oonstmction 
—'*  VrUe  and  ehUdren  **— Second  Marriage.]— In 
1891  a  settlor  effected  a  policy  of  assurance  on 
his  life  "  for  the  benefit  of  his  wife  and  children," 
pursuant  to  section  11  of  the  Married  Women's 
Property  Act,  1882.  At  that  date  he  had  a  wife 
and  five  children  living.  Upon  the  death  of  his 
first  wife  in  1894  he  married  again,  and  subse- 
quently died  intestate,  leaving  a  widow  and  one 
child  by  the  second  marriage,  and  the  five  chil- 
dren of  the  first  marriage  '.—Held,  that  the 
widow  and  the  child  of  the  second  marriage 
were  entitled  to  share  the  policy-moneys  with 
the  children  of  the  first  marriage,  all  taking  as 
joint  tenants.  Browne's  Policy,  In  re ;  Browne 
V.  Browne,  72  L.  J.  Ch.  85 ;  [1908]  1  Ch.  188 ; 
87  L.  T.  588 ;  51  W.  R.  364— Kekewich,  J. 

Married  Man— Power  to  Appoint  to  Widow- 
Appointment  to  After-taken  Wife.] — ^A  policy  of 
assurance  taken  out  by  a  married  man  under 
section  10  of  the  Married  Women's  Property 
Act,  1870,  enures  for  the  benefit  of  an  after- 
taken  wife.  She  is  within  the  statute,  and  he 
can  exercise  in  her  fovour  a  power  in  the  policy 
to  appoint  to  his  "widow.'*  Brownie's  Policy, 
In  re;  Browne  v.  Browne  (72  L.  J.  Ch.  85; 
[1903]  1  Ch.  188),  foUowed.  Parker's  Policies, 
In  re;   Parker  v.  Parker,  75  L.  J.  Ch.  297; 
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[1906]  1  Oh.  626;  94  L.  T.  477;  54  W.  R.  329; 
22  T.  L.  R.  269— Swinfen  Eady,  J. 

Assuming  the  after-taken  wife  were  not 
within  the  statute,  the  provision  in  her  favour 
would  he  the  introduction  of  a  stranger  into 
the  trust.  The  policy  would  in  that  case  cease 
to  he  under  the  Act,  and  would  he  simply  an 
arrangement  with  the  insurance  office  that  the 
moneys  should  he  paid  to  the  objects  of  the 
power  as  the  assured  should  appoint.    lb, 

7or  B«]i«lLt  of  Wife  and  Children— fleoond  ICar- 

riaffo — "  Wife."] — A  policy  of  assurance  effected 
under  the  Married  Women's  Property.  Act,  1870, 
by  a  married  man  "  for  the  benefit  of  his  wife 
or  if  she  be  dead  between  his  children  in  equal 
proportions,"  does  not  include  an  after-tskken 
wife,  but  does  include  all  the  children  of  the 
assured,  whether  bom  before  or  after  the  issue 
of  the  policy,  including  children  of  a  second 
marriage.  Griffiths*  Policy,  In  re,  72  L.  J.  Ch. 
330 ;  [1903]  1  Ch.  739 ;  88  L.  T.  637— Joyce,  J. 

Bifeeted  by  Wife  in  Vavonr  of  Hnsband— Hu- 
band  Predeoeafing  WifB.]— A  wife  effected  a 
policy  on  her  own  life  in  favour  of  her  husband 
under  the  Married  Women's  Property  Act, 
1882,  for  1,000^  By  the  terms  of  the  policy 
the  insurance  company  promised  to  pay  l,000i. 
to  the  husband  or  his  executors,  administrators, 
or  assigns  on  the  death  of  the  wife.  The 
husband  paid  the  premiums  on  the  policy  and 
predeceased  the  wife  : — Heldj  that  the  trust 
created  by  the  policy  and  the  Act  in  fovour  of 
the  husband  was  not  dependent  on  his  surviv- 
ing his  wife,  and  that  the  policy  belonged  to  his 
executor  and  not  to  his  wife.  Prescott  v.  Prescott, 
[1906]  1  Ir.  R.  156— M.R. 


i(e)  Married  Woman— Liability  for  Costs, 

**  Proceeding  institnted  "—Probate  Action— 
Intervention— Property  Sntject  to  Soitraint  on 
Anticipation.] — When  a  married  woman  obtains 
leave  on  her  own  application  to  intervene  in  a 
probate  action  as  a  plaintiff,  and  she  does  so, 
and  delivers  a  pleading  in  which  she  adopts  the 
pleadings  of  the  plaintiff,  she  institutes  a  pro- 
ceeding within  the  meaning  of  section  2  of  the 
Marri^  Women's  Property  Act,  1893,  and  the 
Ck>urt  has  jurisdiction  under  that  section  to 
order  the  costs  of  the  opposite  party  to  be  paid 
out  of  property  to  which  she  is  entitled  subject 
to  a  restraint  on  anticipation.  The  principles 
laid  down  in  Hood-Barrs  v.  Cathcart  (63  L.  J. 
Ch.793;  [1894]  3  Ch.  376)  appUed.  Crickitt 
V.  Crickitt,  71  L.  J.  P.  65 ;  [1902]  P.  177 ;  86 
L.  T.  636-C.A. 

Separate  Eftate— Settraint  on  Antieipa- 

tion.] — An  application  in  a  divorce  suit  by  the 
respondent  wife  after  a  final  decree  for  dissolu- 
tion of  the  marriage  to  vary  previous  orders  in 
the  suit  for  the  custody  of  the  child  of  the 
marriage  and  to  have  the  custody  given  to 
herself  is  not  a  *'  proceeding  instituted  "  by  her 
within  the  Married  Women's  Property  Act, 
1893,  s.  2  and  the  costs  cannot  be  ordered  to 
be  paid  out  of  her  property  subject  to  a 
restraint  on  anticipation.  Gordon  v.  Gordon, 
78  L.  J.  P.  41 ;  [1904]  P.  163;  90  L.  T.  697 ; 
62  W.  R.  389 ;  20  T.  L.  R.  272— C.A. 


Order  for  Payment  of   Oofta- BeoaiTer.]- 

Where  an  order  is  made  against  a  married 
woman  for  payment  of  costs  out  of  her  separate 
estate,  the  party  obtaining  the  order  is  primA 
fade  entitled,  under  section  2  of  the  Married 
Women's  Property  Act,  1898,  to  enforce  pay- 
ment by  obtaining  the  appointment  of  a  re- 
ceiver of  her  property  wnich  is  subject  to  a 
restraint  on  anticipation,  and  the  onus  is  apon 
her  to  shew  why  the  appointment  should  not 
be  made.  Pawley  v.  Pawley,  74  L.  J.  Ch.  344 ; 
[1908]  1  Ch.  693;  92  L.  T.  467 ;  63  W.  R.  375— 
Buckley,  J. 

Applieation  for  Kew  Trial  b^  Harried  Woman 
Plaintiff— Ooitf.] — Upon  the  dismissal  of  an  ap- 
plication for  a  new  trial  made  by  a  married 
woman,  who  is  plaintiff  in  an  action,  the  Court 
has  jurisdiction  under  section  2  of  the  Married 
Women's  Property  Act,  1893,  to  order  that  the 
defendant's  costs  of  the  application  be  paid  out 
of  the  property  of  the  pliuntiff  which  is  subject 
to  a  restramt  on  anticipation.  Dresel  v.  EUis, 
74  L.  J.  K.B.  401 ;  [1906]  1  K.B.  674 ;  92  L.  T. 
816;  63  W.  R.  363— C.A. 

VnsneceiffU  Appeal— Seotraint  on  Antieipa- 
tion.] — ^The  defendant's  costs  of  an  unsuooessful 
action  by  a  married  woman  and  her  husband  in 
which  she  was  the  plaintiff  really  interested 
ordered  to  be  paid  out  of  her  separate  estate 
subject  to  a  restraint  on  anticipation.  HunUy 
(Marchioness)  v.  GaskeU  {No.  1),  76  L.  J.  Ch.  66 ; 
[1906]  2  Oh.  666;  93  L.  T.  786;  64  W.  R.  164 
— C.A. 

Appeal  by  Xairied  Woman — Goats.] — An 
appeal  by  a  married  woman  will,  if  it  fails,  be 
dismissed  with  costs  in  the  usual  way.     Perrins 


V.  Bellamy,  68  L.  J.  Ch.  397— C.A. 
Appointment  of  SeoelTer.]— iSfee  Pbactics. 

10.  Husband's  LiABUjnES. 

Ckwdt  Supplied  to  Wife — Hnsband  and  WiiiB 
Sued  Jointly— Judgment  against  Wifie — ^Elec- 
tion.]— Where  husband  and  wife  are  sued  jointly 
for  goods  supplied  to  the  wife  and  judgment  is 
obtained  agamst  the  wife,  and  the  evidence 
shews  that  there  was  no  joint  liability,  but  that 
the  wife  acted  as  her  husband's  agent,  the 
creditor  having  elected  to  pursue  a  joint  remedy 
and  having  recovered  judgment  against  the 
agent,  cannot  proceed  against  the  husband  as 
principal.  Morel  v.  Westmorland  {Earl\,  73 
L.  J.  K.B.  93;  [1904]  A.C.  11;  89  L.  T.  702; 
62  W.  R.  368 ;  20  T.  L.  R.  38-HX.  (E.).  See 
infra. 

It  is  a  good  defence  by  the  husband,  in 
an  action  against  husband  and  wife  for  the 
price  of  household  necessaries  supplied  upon 
the  order  of  the  wife  at  the  residence  where 
they  cohabited,  that  the  plaintiff  by  entering 

i'ndgment  against  the  wife  under  Order  XIY. 
las  elected  to  look  to  her  alone  as  the  contract- 
ing party.  Morel  v.  Westmorland  (Earl), 
72  L.  J.  K.B.  66;  [1903]  1  K.B.  64;  87  L.  T. 
636;  61  W.  R.  29(>-C.A. 

Authority  of  Wife  to  Pledge  Husband's  Credit] 
— Cohabitation  of  a  husband  and  wife,  each 
having  property,  and  the  fact  that  bousebold 
necessaries  are,  upon  the  orders  of  the  wife, 
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supplied  to  and  consumed  at  the  common 
home,  afford  no  evidence  of  a  joint  liability  on 
the  part  of  the  husband  and  wife  for  the  price 
of  such  necessaries.    lb. 

Such  facts  prima  facie  give  rise  to  a  pre- 
sumption that  the  wife  has  actual  authority  to 
pledge  the  credit  of  her  husband  for  the  house- 
hold necessaries,  but  the  presumption  is  one  not 
of  law,  but  of  fict  only,  and  may  be  rebutted, 
as  by  proving  that  the  husband  has  provided  a 
sufficient  allowance  for  household  necessaries, 
and  has  forbidden  the  wife  to  incur  household 
expenses  beyond  such  allowance.    lb. 

Wife's  Tort-HuBbftiid*!  IdabiUtj.]— A  hus- 
band is  subject  to  the  same  liability  for  his 
wife's  torts  committed  during  coverture  as  he 
was  previously  to  the  Married  Women's  Pro- 
perty Act,  1882.  He  will  be  exempt  from 
Uability  only  in  cases  where  the  tort  is  directly 
connected  with  her  contract  and  parcel  of  the 
same  transaction,  and  is  also  the  means  of 
"effecting"  (in  the  sense  of  " obtaining ")  the 
contract.  Fairhurst  v.  Liverpool  Adelphi  Loan 
Association  (23  L.  J.  Ex.  163 ;  9  Ex.  422)  and 
Wright  v.  Leonard  (30  L.  J.  O.P.  866 ;  11  0.  B. 
(n.s!)  268)  followed.  Seroka  v.  Kattenburg  (66 
L.  J.  Q.B.  376;  17  Q.B.  D.  177)  approved. 
Earle  v.  Kingscote,  69  L.  J.  Ch.  726;  [1900] 
2  Oh.  686 ;  83  L.  T.  377  ;  49  W.  R.  ^-CA. 

Action  against  Husband  and  Wife— Pay- 
ment into  Court  oj  Huiband— Denial  of  Liability 
by  Wife— Strikinflr  out  Wife's  Defence.]— A  hus- 
band and  wife  who  are  sued  jointly  in  respect 
of  a  tort  committed  by  the  wife  cannot  set  up 
separate  defences.  Where,  therefore,  in  such 
an  action  the  husband  paid  mone^  into  Court 
in  satisfaction  of  the  plaintiff's  claun,  a  defence 
by  the  wife  denying  liability  was  ordered  to  be 
struck  out.  Beaumont  v.  KayCy  73  L.  J.  K.B. 
213 ;  [1904]  1  K.B.  292 ;  90  L.  T.  61 ;  62  W.  R. 
241 ;  20  T.  L.  R.  183— C.A. 


11.  Otheb  Mattbbs. 

Aot  of  Bankruptcy  by  Married  Woman.]— £fee 
BAiiKBUPTcy,  col.  76. 

Administration  to  Wife.]— /See  Will. 

Assets  for  Payment  of  Wife's  Debts— Appoint- 
ment by  Harried  Woman— Intention  to  Pay 
Husband's  'Debit,']— See  Poweb. 

Attachment  against  Married  'Wamaai.]—See 
Debtobs  Act,  col.  679. 

Olaim  against  Hosband's  Estate— Surety.]— 
See  Bankbuptcy,  col.  138. 

Oriminal  Sesponsibility  of  Wiie.y—See  Gbi- 
HiNAL  Law. 

Indiotment  of  Wife  for  Larceny  of  Husband's 
Ooods.] — See  Cbiminal  Law. 

Loan  by  Married  Woman  to  Husband — Bank- 
ruptcy.]— See  Bankbuptcy,  col.  138. 

Beoeipt  of  Money  Stolen  by  Wife  from  Eusband 
— Indictment.] — See  Cbiminal  Law. 

Bestraint  of  Marriage— Bequest— Yalidity.]- 

See  Will. 

Bestraint  on  Anticipation— Compensation.] — 

See  Election, 


Wiie*»  Bights— Widow  of  IntesUte  Husband 
— Beal  and  Personal  Estate — Contingent  Inte« 
rests— Valuation.] — See  Executob. 

Will  of  Married  Woman.]— ^ee  Will. 

Assent    of    Husband— Probate.]  — £^ed 

Will. 


HYPOTHECATION. 

See  Shipping. 


IDENTITY. 

See  Evidence. 

illegality. 

See  Contbact. 

IMPBISONMENT  (ACTION 
FOB  FALSE). 

See  Malicious  Pbooebding. 

INCOME  tax. 

See  Bbvbnue. 

INDEMNITY. 

Agent,  of,  by  Principal.]— Sea  Principal  and 
Agent. 

Clnb— Bight  of  Tmstees  to  be  Indemnified  by 
Members.] — See  Club. 

Contract  of— Stamping.]— See  Bbybnue. 

Costs,  Against.] — See  Ck)ST8. 

Poiged  Transfer  of  Stock.]— See  Sheffield  Cor- 
poration V.  Barclay^  a/nte^  Company,  ool.  398. 

Leases,  on  Assignment  of.]— 5^  Landlord 
AND  Tenant. 

Offer  of— Dnty  to  Accept  as  Discharge  of  Con- 
tract.]—See  The  Blairmore,  67  L.  J.  P.O.  96. 

Third  Party.] — See  Pbacticb  (Thibd  Pabty)  ; 
Vkndob  and  Pubchaseb. 


INDIA. 

1.  Statutes. 

61  &  62  Vict.  0.  13  is  the  East  India  Loan 
Act,  1898. 

1  Edw.  7  c.  25  is  the  East  India  Loan  (Great 
Indian  Peninsular  Railway  Debenture^  Act 
1901. 

3  Edw.  7  0. 11  M  the  Contracts  {India  Office) 
Act,  1903. 
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5  Edw.  7  c.  19  M  the  East  India  Loans 
(Railways)  Act,  1906. 

6  Edw.  1  c.  9  is  the  Indian  Railways  Act 
Amendment  Act,  1906. 

7  Edw.  1  c,  35  is  the  Council  of  India  Act, 
1907. 

2.  Appeals. 

PraeticM — Beeeption  of  Additional  Eyidence 
bj  Court  of  Appoftl— ImgulArity  in  Proco- 
dnro.] — The  Code  of  Civil  Procedure  permits 
an  application  for  the  review  of  a  judg- 
ment on  the  ground  of  the  discovery  of  fresh 
evidence  since  the  trial,  and  by  section 
623  allows  the  remedy  to  "any  person  con- 
sidering himself  aggrieved  .  .  .  from  the 
discovery  of  new  and  important  matter  or 
evidence,  which,  after  the  exercise  of  due 
diligence,  was  not  within  his  knowledge,  or 
could  not  be  produced  by  him  at  the  time 
when  the  decree  was  passed  ...  or  for  other 
sufficient  reason."  There  is  no  appeal  from  the 
refusal  of  an  application  to  review.  By  sec- 
tion 668 :  "  If  the  appellate  court  requires  any 
document  to  be  produced,  or  any  witness  to  be 
examined  to  enable  it  to  pronounce  judgment, 
or  for  any  other  substantial  reason,  the  appel- 
late court  may  allow  such  evidence  to  be  pro- 
duced, or  document  to  be  received,  or  witness 
to  be  examined."  The  appellant  brought  an 
action  against  the  respondent  company  for 
personal  injuries,  and  obtained  a  verdict  for  a 
sum  which  included  damages  for  loss  of  employ- 
ment in  consequence  of  the  injuries  which  he 
had  sustained.  The  defendants  applied  for  a 
review  of  the  judgment  on  the  groimd  that 
since  the  trial  they  had  obtained  information 
that  the  plaintiff  had  not  lost  his  employment 
in  consequence  of  the  accident,  but  their  appli- 
cation was  refused.  They  then  appealed  to  the 
Court  of  Appeal  on  the  whole  case,  and  that 
Court  ordered  further  evidence  to  be  taken  on 
the  question  of  the  alleged  loss  of  employment : 
— Held,  that  the  Court  of  Appeal  had  no  juris- 
diction to  admit  of  such  additional  evidence. 
The  Judges  of  the  Court  of  Appeal,  with  the 
consent  of  the  parties,  visited  the  scene  of 
the  accident,  and  allowed  the  appeal,  not  on 
the  evidence  given  at  the  trial,  but  on  their 
own  inspection  of  the  locality.  Held,  that  such 
procedure  was  irregular,  and  that  the  judgment 
based  on  it  must  be  reversed.  Kessowji  Issur 
V.  Great  Indian  Peninsula  Railway,  96  L.  T. 
869— P.C. 

Bight  of  to  the  King  in  OoonoU  —  Ap- 
pellate Orden  of  the  Ooremor  of  Bombay  bi 
Council— Deorees  of  Courts  of  Politieal  Agents 
in  Kathiawar — British  Politieal  Tribunals  in  a 
Foreign  State— Courts  Established  by  the  Bze- 
entiTO  for  Political  Purposes — Suits  to  Enforce 
and  Bedeem  a  Mortgage.]— The  intention  of  the 
British  Government  is  and  always  has  been 
that  the  jurisdiction  exercised  in  connection 
with  the  province  of  Kathiawar  should  be 
political  and  not  judicial  in  its  character ;  the 
ultimate  appeal  being  to  the  Secretary  of  State 
for  India  in  Council.  Kathiawar  is  not  as  a 
whole  within  the  King's  dominions.  It  has 
been  controlled  by  the  British  Indian  Govern- 
ment for  a  very  long  period  in  different  degrees 
in  its  various  component  States,  but  has  never 
been  treated  as  British  territory  or  as  subject 


to  the  laws  in  force  in  the  Bombay  Presideiicy 
or  enacted  by  the  British  Indian  Legislatiire. 
Nor  has  there  been  any  authoritative  assertion 
of  territorial  sovereignty  therein.  A  system  of 
judicial  administration  has  been  established 
therein,  not  by  legislation,  but  by  orders  of  the 
Executive  Government,  the  judicial  officers 
being  Assistant  Political  Agents,  with  an  appokl 
to  Political  Agents  to  deal  with  cases  both 
political  and  civil.  In  the  former  cases  their 
functions  are  "diplomatic  and  controlling/' 
deciding  as  they  **  think  proper  " ;  in  both  the 
intention  of  the  Government  is  and  has  been 
that  the  jurisdiction  exercised  should  be  guided 
by  policy,  rather  than  by  strict  law: — Held^ 
accordingly,  in  two  suits,  one  clfi^sed  as  civil  to 
enforce  a  mortgage,  and  the  other  nlasHed  as 
political  to  redeem  a  mortgage,  brought  in  the 
Courts  of  Assistant  Political  Agents  in  Kathia- 
war, that  an  appeal  does  not  He  from  appellate 
orders  therein  passed  by  the  Governor  of  Bom- 
bay in  Council  to  his  Majesty  in  Council.  Hem- 
chand  Devchand  v.  Asam  Sakarlal  Chhotamlal, 
[1906]  A.C.  212— P.C. 


SeiioTO   of  Propertj!- 
Crown. 


-Act  of  Stote.]  — S«e 


INDICTMENT. 

See  Cbiionaii  Law. 


INDUSTRIAL   SOCIETY. 

Pauper  Lnnatio — Maintenance— Liinatle's  In- 
TOf tment  in  Industrial  Society — Transfer  of  In- 
TMtment  to  *'  perMm  whom  they  shall  jndge  pro- 
per to  receiTe  the  same  on  his  behalf'* — *'  Pay  '* 
— *'  Payment  "—Beimbanemont  of  Guardians  of 
Vnion.] — ^Transfer  of  the  shares,  loans,  and 
deposits  not  exceeding  IQOl,  belonging  to  an 
insane  member  of  a  society  registered  under  the 
Industrial  and  Provident  Societies  Act,  189S,  to 
the  account  of  his  wife  in  the  books  of  the 
society  is  not  "payment"  by  them  of  the 
amount  thereof  **to  any  person  whom  they 
shall  judge  proper  to  receive  the  same  on  bis 
behalf"  within  the  meaning  of  section  529  of 
that  Act ;  and  therefore  a  claim  by  the  guard- 
ians of  a  union,  under  section  800  oSf  the 
Lunacy  Act,  1890,  may  be  enforced  against 
such  property  of  the  lunatic.  Olouoester  Union 
V.  Gloucester  Industrial  Society,  96  L.  T.  168; 
71  J.  P.  169 ;  6  L.  G.  R.  49a— CJ^. 


Debt  Due  from  Xember— Becortiy  of  Debt  i 
Past  Xember.] — A  debt  due  to  a  provident  society 
from  a  person  who  has  been  a  member  of  the 
society  is  recoverable  in  the  County  Court  under 
section  28,  sub-section  1  of  the  Industrial  and 
Provident  Societies  Act,  1898,  notwithstanding 
that  such  person  ceased  to  be  a  member  be- 
fore the  commencement  of  the  action.  Owen- 
dolen  Land  Society  v.  Wicks,  73  L.  J.  K.B.  815; 
[1904]  2  K.B.  622;  91  L.  T.  440;  63  W.  R.  219; 
20  T.  L.  R.  693— D. 

Kominee  of  Xember  of  Industrial  Society— 
Diipnted  Claim— Arbitration— Failnrt  of  Society 
to  Appoint  Arbitrator— Sole  Arbitrator — Plaint 
in  Oonnty  Ooort.] — J.,  a  member  of  an  industrial 
society,  nominated  his  daughter  to  reoeive  his 
interest  in  the  society,  and  died  on   May  19, 
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1896,  without  having  revoked  the  nomination. 
Both  his  widow  and  the  daughter  claimed  the 
amount  standing  to  his  credit  in  the  hooks  of 
the  society.  On  September  20  the  daughter 
wrote  a  letter  to  the  society  nominating  an 
arbitrator,  and  asking  the  society  to  name  an 
arbitrator  to  act  on  their  behalf  in  accordance 
with  one  of  their  rules.  The  society  took  no 
notice  of  this  application,  and  on  October  19 
the  daughter  gave  notice  that  the  arbitrator 
named  in  her  former  letter  had  been  appointed 
by  her  as  sole  arbitrator  under  the  Arbitration 
Act,  1889,  s.  6  (6).  The  society  replied  that 
they  would  refuse  to  be  bound  by  the  decision 
of  an  arbitrator  so  appointed.  On  November  1 
the  sole  arbitrator  gave  an  ex  parte  award  in 
favour  of  the  daughter.  On  November  17  a 
plaint  was  taken  out  by  the  daughter  in  the 
County  Court  under  the  Industrial  and  Pro- 
vident Societies  Act,  1893,  s.  49,  and  the  Judge 
enforced  the  award  in  favour  of  the  daughter. 
The  society  appealed  on  the  ground  that  the 
Arbitration  Act,  1889,  could  not  apply,  as  sec- 
tion 6  (6)  of  that  Act  was  inconsistent  with 
section  49,  sub-section  5  of  the  Provident  and 
Industrial  Societies  Act,  1893: — Held^  that  it 
was  not  necessary  to  decide  whether  the  Ar- 
bitration Act,  1889,  was  or  was  not  applicable, 
since  the  plaint  in  the  County  Court,  as  the 
forty  days  mentioned  in  section  49,  sub-section 
5  of  the  Industrial  and  Provident  Societies  Act, 
1893,  had  elapsed,  might  be  regarded  as  an 
application  under  that  sub-section.  Jessop 
V.  Huddersfield  Indtistrial  Society,  80  L.  T. 
698— D. 

innding-np — Fraudulent  Preferenoe  —  Debts 
Due  from  Hembert  —  Member  Credited  with 
Sharea  in  His  Vame— Debited  with  Sums  for 
Goods  Supplied — Set-off.]  —  In  the  absence  of 
fraud,  and  whilst  an  industrial  society  is  still 
carrying  on  business,  such  society  is  not  pre- 
cluded from  the  bona  fide  exercise  of  the  right 
conferred  by  section  23  of  the  Industrial  and 
Provident  Societies  Act,  1893,  to  set  off  sums 
credited  to  a  member  in  respect  of  his  shares 
against  debts  due  by  him  to  the  society  for 
goods  supplied,  notwithstanding  the  circum- 
stance that  the  society  is  at  the  time  in  diffi- 
culties which  result  in  a  resolution  to  wind  it 
up  being  passed  some  three  months  after  the 
last  of  such  transactions.  Owator-y-Oweithyr 
IndustruU  and  Provident  Society y  In  re ;  Dovey 
v.  Morgan,  70  L.  J.  K.B.  614;  [1901]  2  K.B. 
477;  84  L.  T.  824;  49  W.  R.  666— D. 


INEBRIATES  ACT. 

62  &  68  Vict.  0,  36  is  the  Inebriates  Act, 
1899. 


INFANT. 

1.  statutes,  1002. 

2.  Custody  of,  1002. 

3.  Guardianship  and  Maintenance,  1004. 

4.  Property,  1007. 

5.  Contracts,  1009. 

6.  Employment,  1010. 

7.  CosU,  1011. 


1.  Statutes. 

Employments.] — 3  £dw.  1  o.^isthe  Employ- 
ment of  Children  Act,  1903. 

Toathful  Offenders.]— 1  Edw.  1  o.  ^  is  the 
Youthful  Offenders  Act,  1901. 

2.  Custody  op. 

Father  Ckmyioted  of  Theft.]— In  a  petition  by 
a  husband  against  his  wife  (who  was  living 
apart  from  him)  for  the  custody  of  their  child, 
a  girl  of  one  year  and  nine  months  old, — Held, 
that  it  was  not  a  ground  for  refusing  to  give 
the  father  the  custody  of  the  child  that  he  had 
a  year  previously  been  convicted  of  theft  and 
sentenced  to  four  months'  imprisonment.  A.  C. 
V.  B,  C,  6  F.  108— Ct.  of  Sess. 

Bight  of  Mother- Desertion  or  Abandonment.] 
—The  father  of  the  infant,  who  was  a  farm 
labourer,  died  in  1890,  leaving  a  widow  and 
throe  children,  of  whom  H.,  a  girl,  was  the 
youngest.  The  mother,  being  in  poor  circum- 
stances, obtained  employment  as  a  domestic 
servant,  and  placed  the  children  under  the  care 
of  the  Protestant  Orphan  Society.  In  October, 
1897,  the  mother  was  in  the  service  of  M.,  a 
farmer  of  a  substantial  farm,  and  on  October  6, 
1897,  an  agreement  in  writing  was  entered  into 
between  the  mother  and  M.  that  M.  should 
adopt  the  child,  and  the  mother  agreed  to  give 
the  child  to  him  and  to  have  no  claim  on  her. 
Shortly  afterwards  the  mother  was  married 
again  to  a  small  farmer.  There  was  no  differ- 
ence of  religion  between  the  parties.  In  the 
beginning  of  1899,  the  infant  being  then  eleven 
years  of  age,  the  mother  demanded  her  from  M., 
who  refused  to  give  her  back  unless  he  was  paid 
for  her  support  and  maintenance : — Held,  that 
the  mother  had  not  deserted  or  abandoned  the 
child  within  the  meaning  of  section  3  of  the 
Custody  of  Children  Act,  1891,  and  was  entitled 
to  her  custody.  O'Hara,  In  re,  [1900]  2  Ir.  R. 
232— C.A. 

Eights  of  Mother  who  after  Husband's  Death 
has  Changed  her  Eeligion.]— G.,  a  Protestant, 
died  intestate  in  1900.  Upon  his  death  his 
widow,  being  in  poor  circumstances,  entrusted 
the  three  infant  daughters  of  the  marriage  to  a 
Protestant  orphanage.  In  November,  1901,  the 
widow  married  a  Roman  Catholic  (whose  means 
consisted  only  of  a  smaU  farm  of  fourteen  acres) 
and  became  a  member  of  his  Church.  It  was 
admitted  that  if  handed  over  to  her  the  three 
infants  would  be  educated  as  Roman  Catholics : 
—Held,  that  the  mother's  application  for  the 
transfer  to  her  of  the  custody  of  the  children 
must  be  refused.  Qrey,  In  re,  [1902]  2  Ir.  R. 
6841— K.B.  D. 

*<  Abandoning  or  deserting  ohild  " — Oonduot  of 
Parent.]— Per  the  Lobd  Pbesideiit  :  The  words 
"  abandoned  or  deserted  the  child  "  in  section  1 
of  the  Custody  of  Children  Act,  1891,  pomt  to 
the  parent  having  left  the  child  to  its  fate ;  and 
the  words  in  the  same  section  '*  has  otherwise  so 
conducted  himself  that  the  Court  should  refuse 
to  enforce  his  right  to  the  custody  of  the  child  " 
point  to  some  defect  in  the  character  of  the 
parent  which  would  render  him  unfit  to  bring 
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up  the  child.  In  section  8  of  the  same  Act  the 
words  **  Where  a  parent  has  ...(&)  allowed  his 
child  to  be  brought  up  by  another  person  at 
that  person's  expense  *'  are  not  to  be  read  as 
meaning  necessarily  that  the  child  has  been 
residing  continuously  in  the  home  of  the  person 
who  brings  it  up ;  they  apply  to  the  person  who 
makes  the  arrangements  for  the  board,  lodging, 
and  clothing  of  the  child,  although  every  penny 
of  expense  may  not  have  been  paid  by  such 
person.  MitcheU  v.  WrigU,  7  F.  668— Ct.  of 
Sess. 

Illegitimate  Cfhild— Eights  of  Kother— Interest 
of  Oluld.]— The  wishes  of  the  mother  of  an  iUe- 

S'timate  child  as  to  its  custody  are  primarily  to 
>  considered.  Where,  therefore,  it  was  shewn 
that  it  would  not  be  detrimental  to  the  interest 
but  for  the  benefit  of  such  a  child  that  it  should 
be  placed  in  the  particular  educational  institu- 
tion chosen  by  the  mother,  the  Court  held  that 
her  wishes  in  the  matter  should  prevail  over 
those  of  persons  in  whose  custody  the  child  had 
been  for  some  time.  Rex  v.  New,  20  T.  L.  R. 
68a-C.A. 

Parent's  Bight  to  Custody  of .]— It  is  not 

a  good  answer  to  a  mother's  claim  for  the 
custody  of  her  illegitimate  child  that  the  custo- 
dian had  obtained  the  custody  of  the  child  from 
the  mother  under  an  agreement  that  the  child 
should  be  allowed  to  remain  permanently  with 
the  custodian  as  her  adopted  child.  Kerrigan 
V.  Hall,  4  F.  10— Ct.  of  Sess. 

Botention  of  Child— Arrean  of  Aliment.] 

— A  person  with  whom  a  child  has  been  boarded 
by  its  mother  is  not  entitled  to  retain  the 
custody  of  the  child  in  security  of  arrears  of 
aliment  alleged  to  be  due  by  the  mother.    lb, 

Contract  to  Believe  Mother  for  Ever  firom 

Liability  as  to  Bringing  Up — Aotion  for  Breaoh 
not  ICaintainable.] — The  plaintiff  alleged  in  the 
statement  of  claim  that  she  was  a  single  woman 
and  the  mother  of  an  illegitimate  female  child, 
and  that,  in  consideration  that  the  plaintiff 
would  place  and  leave  the  child  in  the  defen- 
dants* possession  for  the  period  of  one  month 
on  trial,  and  would,  in  the  event  of  the  defen- 
dants determining  to  keep  the  child,  still  allow 
her  to  remain  in  the  defendants'  possession 
after  the  expiration  of  the  said  month,  the 
defendants  promised  and  agreed  with  the  plain- 
tiff to  maintain  and  bring  up  the  child  as 
though  she  were  the  defendants'  own  child  and 
for  ever  to  relieve  the  plaintiff  from  all  liability 
and  responsibility  in  connection  with  the  bring- 
ing up  of  the  child.  It  was  further  alleged  that 
the  defendants  had,  after  maintaining  the  child 
for  some  time,  refused  any  longer  to  do  so, 
whereby  the  plaintiff  had  been  and  would  be 
put  to  expense  in  maintaining  her : — Held,  that 
the  statement  of  claim,  being  founded  upon  a 
contract  to  transfer  to  another  person  ooliga- 
tions  with  respect  to  the  child  of  which  the 
plaintiff  could  not  by  law  divest  herself,  shewed 
no  reasonable  cause  of  action,  and  must  be 
struck  out  and  the  action  dismissed.  Humphry 8 
v.  Polak,  70  L.  J.  K.B.  752 ;  [1901]  2  K.B.  885 ; 
86  L.  T.  103 ;  49  W.  R.  612— O.A. 

Petition  for  Custody  Ponding  Aotion  of  Ad- 
horenoo— Onardianihip  of  Infants  Act,  1886.] — 
Circumstances  in  which  the  Court,  on  an  appli- 


cation by  a  wife  under  the  Guardianship  of 
Infants  Act,  1886,  made  an  interim  order  giving 
her  the  custody  of  her  three  daughters,  all 
under  seven  years  of  age,  and  an  infant  son, 
without  ordering  enquiry  into  the  facts,  and 
while  an  action  at  her  instance  against  her 
husband  of  adherence,  and,  alternatively,  for 
separation  and  aliment,  with  conclusions  for 
the  custody  of  the  children,  was  pending  in 
the  Outer  House.  Eeid  v.  Beid,  3  F.  830— 
Ct.  of  Sess. 

After  Dooree  for  BlToroe.]— S^e  Husband  and 

WiFB. 


3.  Guardianship  and  Maintenance. 

Mother  Solo  Surviving  Onaidian— Bo-mairiage 
of  Mother — Appointment  of  Co-Chiardian — 
Ghroands  for  Intorferenoo  by  Court— Beoond  Hus- 
band of  Different  Beligion  from  Father  of 
Infant.] — The  fact  of  the  re-marriage  of  the 
mother  of  an  infant,  who  is  the  sole  guardian 
of  the  infant  under  the  Guardianship  of  Infoknts 
Act,  1886,  is  not  in  itself  a  ground  for  the  Court 
considering  whether  it  should  appoint  another 
guardian  under  section  2  of  the  Act  to  act  jointly 
with  her.  The  only  ground  for  the  interference 
of  the  Court  in  such  a  case  is  the  benefit  of  the 
infant,  and  though  the  second  husband  might 
be  such  a  person  as  would  make  it  desirable 
that  the  infant  should  be  removed  from  its 
mother's  influence,  the  mere  fact  of  the  second 
husband  being  of  a  different  religion  from  that 
of  the  father  of  the  infant  is  not,  when  the 
infant  is  left  alone  and  is  brought  up  properly, 
a  ground  for  interference.  X,  In  re  ;  X.  v.  Y,, 
68  L.  J.  Ch.  265;  [1899]  1  Ch.  626;  80  L.  T. 
311;  47  W.  B.  345— O.A. 

The  practice  of  the  Court  prior  to  the  Act  of 
1886  in  dealing  with  a  mother  who  was  a 
guardian  is  not  applicable  in  the  case  of  a 
mother  who  is  guardian  under  the  Act.    lb. 

Bequest  to  Widow,  she  MaintainiTig  Childrom 
— Immoral  Home — Apportionment  of  Inoome.j — 

Under  a  trust  to  pay  the  income  of  the  testa- 
tor's estate  to  his  widow  during  widowhood, 
'*  she  maintaining,  educating,  and  bringing  VLp  " 
his  children  under  twenty-one  years  of  age, 
the  widow  as  well  as  the  children  takes  a 
beneficial  interest.  G.,  In  re,  68  L.  J.  Ch.  374  ; 
[1899]  1  Ch.  719 ;  80  L.  T.  470 ;  47  W.  R.  491— 
Kekewich,  J. 

The  widow  does  not  fulfil  the  implied  obliga- 
tion thrown  on  her  in  such  a  case  if  she  is 
bringing  up  the  children  in  the  home  in  which 
she  is  living  in  adultery,  and  the  Court  wiU 
withdraw  them  from  her  custody,  will  ap> 
portion  the  'income  between  the  widow  and 
children,  and  apply  an  apportioned  part  for 
the  proper  bringing  up  of  the  children  else- 
where,   lb. 

Testamentary  Onaidian — Settlement  Trasteii 
—Settled  Land— Bight  to   Boeeivo  Bents  •mA 

Profits.]  —  The  testamentary  guardian  of  an 
infant  tenant  for  life  is  entitled  under  section  9 
of  the  12  Car.  2.  c.  24  (Abolition  of  Tenures 
Act),  to  receive  during  the  infancy  the  rents 
and  profits  of  real  estate  devised  in  strict  settle- 
ment unless  the  testator  has  appointed  trostees 
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qualified,  either  expresBly  or  otherwise,  to 
exercise  the  powers  of  section  42  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881.  Sed 
quare^  how  far  this  right  of  the  testamentary 
goardian  has  heen  affected  hy  the  provisions  of 
the  Land  Transfer  Act,  1897,  Part  I.  Helyar, 
In  re;  Helyar  v.  Beckett,  71  L.  J.  Oh.  209; 
[1902]  1  Ch.  891 ;  86  L.  T.  627 ;  60  W.  R.  286- 
Joyce,  J. 

It  is  upon  the  person  who  is  tenant  for  life, 
or  who  has  the  powers  of  a  tenant  for  life, 
whether  sui  juris  or  an  infant,  that  the  Settled 
Land  Act,  1882,  confers  a  power  of  sale.  Sec- 
tion 60  of  that  Act  does  not,  hy  authorising  the 
trustees  of  the  settlement  to  exercise  such 
power  on  hehalf  of  an  infant,  thereby  constitute 
them  "  trustees  with  power  of  sale  of  the  settled 
land  "  so  as  to  bring  them  within  the  purview  of 
section  42  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  and  enable  them  to  exercise 
the  powers  given  by  that  section.    lb, 

Bamoval  by  Order  of  Court — Ohango  of 

BoUgion.]  —  A  testamentary  guardian  who 
changes  his  religion  after  the  testator's  death 
from  that  of  the  father  of  the  ward  to  another 
may  be  removed  from  his  office.  F.  v.  F.,  71 
L.  J.  Ch.  416;  [1902]  1  Ch.  688— Farwell,  J. 

Ward  of  Oonrt— Beligioai  Sdueation— WelfEire 
of  tho  Infant— Boligion  of  Father— Change  of 
Beligioai  Sdueation.]— By  an  order  of  April, 
1904,  the  son  and  daughter  of  a  Jewish  father, 
then  aged  respectively  ten  and  eight  years,  were 
directed  to  be  brought  up  in  their  father's 
religion,  and,  both  parents  being  dead,  were 
placed  in  a  Jewish  household  for  this  purpose. 
In  ^larch,  1907,  the  boy  wrote  to  his  guardian 
that  he  no  longer  wished  to  be  educated  as  a 
Jew.  This  letter  was  sent  to  the  Judge,  who, 
after  interviews  with  the  boy  and  further 
enquiries,  came  to  the  conclusion  that  the 
welfare  of  the  boy  demanded  his  sanction  to  a 
change  in  his  religious  education,  and  he 
accordingly  made  an  order  that  both  infants 
should  be  henceforth  brought  up  in  the  Christian 
religion  :—JJeW,  that  it  would  be  morally  in- 
jurious to  the  welfare  of  the  boy  not  to  give 
eflfect  to  his  wishes,  but  as  there  was  no  evi- 
dence to  justify  any  order  changing  the  religious 
education  of  the  girl,  this  portion  of  the  order 
must  be  varied.  TT.,  In  re ;  W,  v.  M.,  77  L.  J. 
Ch.  147  ;  [1907]  2  Ch.  667— O.A. 

Ponn  of  Order.]— In  all  orders  relating 

to  the  religious  education  of  a  ward  of  Court 
the  words  "until  further  order"  must,  from 
the  nature  of  the  case,  be  deemed  to  be  in- 
serted.   Ih, 

Xaintenanoo  —  Settled  Estates — Contingent 
Portions— Existing  Portions  Term— Settlement 
by  Parent  or  Person  in  Looo  Parentis.]— The 
Court  will  in  a  proper  case  allow  reasonable 
maintenance  to  younger  children  in  respect  of 
portions  to  which  they  are  contingently  entitled 
under  a  settlement  made  by  their  father  or 
by  a  person  in  loco  parentis,  the  term  to  secure 
the  portions  having  already  conmienced  to  run. 
Greaves*  Settled  Estates,  In  re ;  Jones  v.  Qreaves, 
69L.J.  Ch.696;  [1900] 2 Ch. 683 ;  82L.  T.799 
—Farwell,  J. 

Constmotion--"  Applied."]— Where  land 


is  vested  in  trustees  upon  trust  during  the  lives 
of  children,  and  the  life  of  the  longest  survivor 
to  receive  and  take  out  of  the  rents  and  profits 
an  annuity  '*  to  be  applied  by  the  said  trustees 
or  trustee  for  the  maintenance  and  education 
of  such  children  or  child  as  aforesaid,"  such 
children  take  a  joint  life  interest  in  the  land  in 
settlement,  the  word  "  applied  "  not  importing 
a  power  of  selection  in  the  trustees.  Williams 
V.  Pajpworth,  69  L.  J.  P.C.  129  ;  [1900]  A.C.  663 ; 
83  L.  T.  184— P.C. 

Settled  Land— Tenant  in  Tail  in  Posses- 
sion—Bireotion  to  Aoonmulate  Surplus  Ineome — 
Items  of  Ezpenditnre— Upkeep  of  ICansion-Hoase 
— Subscriptions  to  Loeal  Charities.]— Where  a 
testator  settles  his  property  on  persons  for  life 
with  remainders  over,  and  jprovides  for  infants 
being  maintained  during  nunority,  he  does  not, 
when  he  mentions  a  sum  for  maintenance  and 
directs  an  accumulation  of  the  surplus  income, 
without  negative  words,  necessarily  exclude  an 
intention  that  the  estate  should  be  kept  up  and 
infants  brought  up  in  the  way  suitable  to  the 
position  which  he  has  shewn  by  his  will  he 
intended  they  should  ultimately  occupy. 
Walker,  In  re ;  Walker  v.  Duncombe,  70  L.  J. 
Ch.  417;  [1901]  1  Ch.  879;  84  L.  T.  193;  49 
W.  R.  894— Farwell,  J. 

The  following  items  of  expenditure  were 
authorised  by  the  Court  on  the  application  of 
the  above  principle :  (a)  Internal  repairs  to 
mansion-house  and  appurtenances;  (6)  Main- 
tenance of  gardens  and  pleasure-grounds  of 
mansion-house;  (c)  Increased  sum  for  main- 
tenance of  infant ;  (d)  Tutor,  clothing,  pocket- 
money,  travelling  and  incidental  expenses  of 
infant ;  (e)  Subscriptions  to  local  charities.    16. 

Aoonmulation— Jurisdiction    to    aUotr 

Xaintenanoo  to  Infant  **  presnmptiyely  entitled  " 
— AbiUty  of  Father  to  Maintain  Eldest  Son.]— A 

testator  appointed  real  estates  to  his  daughter 
for  life,  and  after  her  death  to  her  first  and 
other  sons  successively  in  tall  male,  and  pro- 
vided that  in  the  event  of  her  marrying  without 
her  mother's  consent  the  rents  and  profits 
should  be  accumulated  by  his  trustees  during 
the  minority  of  her  eldest  son,  and  empowered 
them  to  apply  the  rents  and  profits  in  reduction 
of  charges  on  the  estate.  By  a  subsequent 
clause  in  the  will  he  empowered  his  trustees  to 
apply  any  part  of  the  annual  income  to  which 
any  object  (being  a  minor)  of  the  trusts  already 
declared  should  be  entitled  or  presumptively 
entitled  towards  the  maintenance  of  such  object. 
The  daughter  married  without  her  mother's 
consent,  and  had  two  sons  infants.  Aji  action 
was  brought  in  the  name  of  the  eldest  infant  to 
administer  the  testator's  real  and  personal 
estate,  and  the  rents  and  profits  of  the  real 
estates,  which  were  very  large,  were  applied 
by  the  receiver  in  reduction  of  charges.  The 
income  of  the  infant's  parents  was  consider- 
able, but  not  sufficient  to  suitably  maintain  and 
educate  him,  having  regard  to  the  position  in 
life  which  he  would  occupy  on  attaining 
majority : — Held,  that  the  trustees  had  power, 
notwithstanding  the  accumulation  clause,  to 
make  an  allowance  by  way  of  maintenance,  and 
that,  under  the  circumstances,  it  was  a  proper 
case  for  making  the  allowance  asked  for.  King- 
Harman  v.  Cayley,  [1899]  1  Ir.  R.  39-M.R. 
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OoAyenion  -Partitittii.]  —See  Partition. 

Kaintenanee  —  Continffent     Legaoy.]  —  See 
BowWy,  In  re,  78  L.  J.  Ch.  810;  Will. 

Bight  of  Poor-law  Oaardians  to  Booover 

EzpevMs.]— See  Poob  Law. 

—  Child  in  Hbfpital— Liability  of  Parents 
and   Penoni   in   Looo   Parontii.]— iSea    Local 

GOVEBNMBKT. 


4.  Property. 

WiU  — Settlement  of  Contingent  Besidoary 
Share— Aeenmulation  of  Ineome.]— "  Property  " 
in  sub-section  2  of  section  43  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  means 
**  income,"  not  "  corpus"  and  "  ultimately  be- 
comes entitled "  means  **  in  the  events  which 
happen  becomes  entitled."  The  sub-section 
should  read :  *'  The  trustees  shall  accumulate 
all  the  residue  of  that  income" — namely,  in- 
come of  property  held  in  trust  for  an  infant, 
referred  to  in  sub-section  1 — "  in  the  way  of 
compound  interest,  by  investing  the  same  and 
the  resulting  income  thereof  from  time  to  time 
.  .  .  and  shall  hold  those  accumulations  for 
the  benefit  of  the  person  who  in  the  events 
which  happen  becomes  entitled  to  the  income 
from  accumulation  of  which  the  accumulations 
arise."  Scott,  In  re;  Scott  v.  Scott,  71  L.J. 
Ch.  475;  [1902]  1  Ch.  918 ;  86  L.  T.  348;  50 
W.  R.  454— Buckley,  J. 

A  testator  gave  his  residuary  estate  in  trust, 
subject  to  his  wife's  interest,  for  his  children 
who  should  being  sons  attain  twenty-five,  or 
being  daughters  attain  twenty-one  or  marry, 
and  directed  the  daughters'  shares  to  be  held 
in  trust  for  them  for  life  and  afterwards  for 
their  children : — Held,  that  accumulations  of 
income  of  the  daughters'  settled  shares  belonged 
to  them  absolutely  on  their  respectively  attain- 
ing twenty-one.    lb. 

Management  of  Land  during  Xinority  — 
Appointment  of  Tnuteee— Infant  Taking  by 
Betoent.] — The  provisions  \ot  section  42  of  the 
Conveyancing  Act,  1881,  enabling  the  Court  to 
appoint  trustees  on  the  application  of  the  next 
friend  of  an  infant  who  is  beneficially  entitled 
to  the  possession  of  any  land,  include  the  case 
of  an  infant  taking  by  descent.  Olover,  In  re, 
[1899]  1  Ir.  R.  837— M.R. 

Appointment  of   Tmsteee— Inliuit  Abeo- 

Intely  Bntitled  by  Will.]— Section  42,  sub-section 
1  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  enabling  the  Court  to  appoint  trustees 
on  the  application  of  a  guardian  or  next  friend 
of  an  iniant  beneficially  entitled  to  the  posses- 
sion of  any  land,  applies  to  the  case  of  an  infant 
taking  absolutely  by  wiU.  Bradshaw,  In  re, 
[1904]  1  Lr.  R.  18— M.R. 

Infant  Taking  by  Deioent.] — The  power 

given  to  the  Court  by  section  42  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  to  ap- 
point trustees  for  the  management  of  an  infant's 
land  durinff  minority,  on  the  application  of  his 
next  friend,  extends  to  the  case  of  an  infant 
taking  by  descent.  Cowley,  In  re,  70  L.  J.  Ch. 
88;  [1901]  1  Ch.  88;  83  L.  T.  729— Cozens- 
Hardy,  J. 


Appointment  of   Tmiteei    Benefloial 
lion  of  Land— Undiyided  Share— ^^tingeney.}-;-- 

Under  the  will  of  a  testator  an  infant  was,  in 
the  events  that  happened,  entitled  to  receive 
one  undivided  share  of  the  income  of  real 
estate  with  remainder  in  an  undivided  share  of 
the  fee-simple  of  the  lands,  contingent — first, 
on  surviving  his  ^ther;  and  secondly,  on 
attainment  of  twenty-one  or  marriage.  The 
trustees  of  testator's  will  were  directed  to  pay 
his  share  of  income  to  the  infimt,  but  had  no 
power  of  sale  of  the  settled  land,  or  of  consent- 
mg  thereto : — Held,  that  the  trustees  of  the 
will  did  not  come  within  the  enabling  provi- 
sions of  section  43  of  the  Conveyancing  Act, 
1881,  and  that  the  Court  had  power  to  appoint 
them  trustees  for  the  purposes  of  section  42  of 
the  Act  to  enable  them  m  their  discretion  to 
apply  the  share  of  income,  and  accumulations 
thereof,  to  which  the  infant  was  entitled  for 
his  benefit.  Tuthill  v.  Tuthill,  [1902]  1  Ir.  R. 
429— M.R. 

Adyanoement — Aneti  in  Hands  of  Adminis- 
trator— Jnrisdietion.] — ^The  plaintiff,  as  adminis- 
trator de  bonis  non  of  the  estate  of  the  fiather 
of  an  infant,  had  in  his  hands  as  assets  a  sum  of 
2,013Z.,  to  one  third  share  of  which  the  infant 
was  entitled.  The  plaintiff  issued  an  originat- 
ing sunmions  under  Order  LV.Tule  4,  asking  for 
a  declaration  that  he  was  at  liberty  to  advance 
3152.  out  of  the  infant's  share  in  order  to  pay  an 
apprenticeship  fee  for  him  to  a  chartered  ac- 
countant in  order  to  enable  him  to  learn  that 
business : — Held,  that  the  Court  had  power  to 
sanction  the  proposed  advancement  and  would 
do  so  under  the  circumstances  of  the  case. 
Curtis  V.  Curtis,  [1901]  1  Ix.  R.  374— M.R. 

Fond  in  Court  —  French  Snljeets  —  French 
Guardians  —  Payment  out  of  Court  —  Jniiadio- 
tion.] — The  Court  wiU  not  order  payment 
out  of  a  fund  paid  into  Court  under  the 
Trustee  Relief  Act  to  the  French  guardian  of 
infant  French  subjects  as  a  matter  of  right 
on  mere  proof  of  the  guardian's  title  to  give  a 
legal  discharge  on  the  infants'  behalf,  but  will 
exercise  its  discretion  and  consider  whether 
payment  out  is  properly  required  for  the  infants' 
benefit.  Crichion's  Trust,  In  re  (24  L.  T.  (o.s.) 
267),  Broum's  Trust,  In  re  (12  L.  T.  488). 
Fergnson*s  Trust,  In  re  (22  W.  R.  762),  and 
Hcllmann's  WiU,  In  re  (L.  R.  2  Eq.  363), 
considered.  Chatard's  Settlement  Trusts,  In  re, 
68  L.  J.  Ch.  350;  [1899]  1  Ch.  712;  80  L.  T. 
645;  47  W.  R.  515— Kekewioh,  J. 

Family  Arrangement  —  ConTersion  of  Con- 
tingent Bights  into  Interests  in  Fofsession— 
Approval  of  Court— Jurisdiction.] — A  testator 
directed  a  mixed  trust  fund  to  be  held  upon 
trust  for  such  members  of  a  class  as  should  be 
living  at  the  death  of  the  last  survivor  of 
certain  annuitants.  When  three  of  the  annui- 
tants were  still  alive,  the  then  members  of  the 
class,  seven  in  number,  agreed  to  apply  part  of 
the  fund  in  buying  out  the  surviving  annuitants 
and  the  next-of-kin  and  heir-at-law  of  the 
testator,  and  to  make  an  immediate  division  of 
the  residue  of  the  fund  amongst  themselves  in 
equal  shares.  This  arrangement  affected  the 
rights  of  infants  under  settlements  previoimly 
executed  by  some  of  the  members  of  the  das 
of  their  contingent  interests  in  the  fund  :— 
Held,  that  the  Court  had  jurisdiction  on  behalf 
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of  the  infants  to  sanction  the  arrangement,  not- 
withstanding that  it  did  not  partake  of  the 
natore  of  a  compromise ;  and  that  the  arrange- 
ment, being  in  effect  a  sale  of  contingent  rights 
for  a  sum  of  money  down,  and  wholly  beneficial 
to  the  inftints,  was,  in  the  special  circmnstances 
of  the  case,  a  proper  one  to  receive  the  approval 
of  the  Court.  Peto  v.  Gardner  (12  L.  J.  Oh. 
371 ;  2  Y.  &  C.  C.C.  312)  not  followed.  WelU, 
In  re;  Boyer  v.  McLean,  72  L.  J.  Ch.  513; 
[1903]  1  Ch.  848;  88  L.  T.  355;  51  W.  R.  521— 
Farwell,  J. 

Sale  of  Glebe  Land— Consent  of  Patron.]— jS^ 

EcCLBSIASTICAIi  LaW. 


6.  CONTBACTS. 

Veeenariei  —  Bacing  Bioyole.]  —  A  racing 
bicycle  may  be  a  necessary  for  an  infant  ap- 
prentice earning  2l4.  a  week  and  living  with  his 
parents.  Clyde  Cycle  Co.  v.  Hargreaves,  78 
L.  T.  296—1). 

Champagne— Jewellery.]— In  the  case  of 

an  infant,  who  was  entitled  to  an  income  of 
between  71.  and  8/.  a  week  during  his  minority, 
such  things  as  (a)  cartridges ;  (6)  champagne ;  > 
and  (c)  jewellery  presented  to  a  lady,  to  whom 
the  infant  was  engaged  without  the  consent  of 
his  guardian,  but  who  did  not  become  his  bride, 
will  not  be  allowed  as  *•  necessaries."  Hewlings 
V.  Graham,  70  L.  J.  Ch.  668 ;  84  L.  T.  497— 
Joyce,  J. 

Marriage  Artiolet— Female  Infant— Covenant 
to  Settle  After-aoqnirod  Property— Change  of 
Bomicil— Time  for  Bepndiation.]— Ante-nuptial 
articles  entered  into  according  to  English  law 
by  a  female  infant  will  be  governed  by  English 
law,  and  may  be  affirmed  by  her  after  coming 
of  age,  though  she  is  then  domiciled  in  a 
foreign  coimtry,  and  the  affirmance  is  in 
accordance  with  English  law  only.  Van  GrtUten 
V.  Digby  (32  L.  J.  Ch.  179;  31  Beav.  661)  fol- 
lowed. Vidite  V.  O'Hagan,  68  L.  J.  Ch.  653 ; 
[1899]  2  Ch.  569 ;  80  L.  T.  794 ;  47  W.  R.  671— 
Cozens-Hardy,  J. 

An  infant's  contract  need  not  be  affirmed 
after  the  infant  comes  of  age  to  render  it  good. 
It  is  valid  until  disaffirmed,  and  unless  repu- 
diated withm  a  reasonable  time  the  infant  is 
absolulely  bound  by  it.    16. 

Edwards  v.  CarUr  (63  L.  J.  Ch.  100 ;  [1898] 
A.C.  360)  and  Hodson,  In  re  ;  WilUams  v. 
Knight  (63  L.  J.  Ch.  609 ;  [1894]  2  Ch.  421), 
followed.  The  decision  of  Jessel,  M.R.,  in 
Smith  V.  LucM  (18  Ch.  D.  531),  is  inconsistent 
with  the  decision  of  the  House  of  Lobds  in 
Edwards  v.  Carter  {supra).  There  is  no  in- 
consistency between  Cooper  v.  Cooper  (13  App. 
Cas.  88)  and  Edwards  v.  Carter  (supra).    lb. 

Boetifleation  of  Subsequent  Settlement.]— 

Where  ante-nuptial  articles  provided  for  the 
settlement  of  the  wife's  after-acquired  property, 
exclusive  of  pecimiary  legacies,  and  the  settle- 
ment executed  after  marriage  in  pursuance  of 
the  articles  omitted  to  qualify  the  covenant  to 
settle  by  excluding  such  pecuniary  legacies,  the 
settlement  was  rectified  so  as  to  correspond 
with  the  articles.    lb. 


Agreoment  to  Settle  Action— Plea  in  Bar- 
Contract  to  Benefit.} — The  plaintiff,  an  infant, 
commenced  an  action  by  his  next  friend  for 
wages  and  damages  for  assault,  false  imprison- 
ment, and  malicious  prosecution.  He  voluntarily 
C€un6  to  the  defendaiit  and  offered  to  take  305. 
in  respect  of  all  his  claims,  as  he  wished  to  go 
abroad,  which  was  paid  him,  and  he  signed  an 
acknowledgment  that  all  his  wages  had  been 
paid,  and  that  he  had  brought  the  other  claims 
out  of  vengeance.  The  next  friend  continued 
the  action,  and  the  plaintiff  came  over  to  give 
evidence.  The  defendant  pleaded  the  agree- 
ment in  bar  to  the  action.  The  jury  found  for 
the  defendant  as  to  the  wages  and  malicious 
prosecution,  but  for  the  plaintiff  upon  the  false 
imprisonment,  with  202.  damages.  The  infant 
never  ratified  the  agreement : — Held,  that  under 
the  circumstances  the  infant  was  not  bound  by 
the  agreement,  so  as  to  make  it  a  bar  to  the 
action.  Mattel  v.  Vautro,  78  L.  T.  682— Ken- 
nedy, J. 

Boilding  Society— Adyance  to  Infant  Member 
-Purchase  of  Land— Building  on  Land— Mort- 
gage of  Land  and  Buildings  to  Society— Be- 
pncUation— Society's  Lien.]— Section  38  of  the 
Building  Societies  Act,  1874,  which  enables  an 
infant  to  become  a  member  of  a  society  con- 
stituted thereunder,  does  not  enable  an  infant 
to  borrow  money  from  the  society  on  mortgage 
of  his  property — borrowing  not  being  a*  neces- 
sary element  of  membership — and  such  a  mort- 
gage is  void  under  the  Inputs'  Ptelief  Act, 
1874,  8.  1.  But  a  building  society  advancing 
the  purchase-money  of  land  to  an  infant  is 
entitled  to  stand  in  the  place  of  the  vendor  and 
enforce  the  vendor's  lien  on  such  land.  Not- 
tingham Permanent  Benefit  Building  Society  v. 
Thurstan,  72  L.  J.  Ch.  134;  [1903]  A.C.  6;  87 
L.  T.  629 ;  51 W.  R.  278 ;  67  J.  P.  129    H.L.  (E.) 

Apprenticeship  Boed— Stipulation  Detrimental 
to  Inilant — ^Validity.] — An  apprenticeship  deed 
entered  into  by  an  infant  apprentice  containing 
a  stipulation  that  the  apprentice  shall  not  be 
instructed  or  paid  wages  on  days  on  which  the 
business  of  the  master  shall  be  at  a  standstill 
"through  accident  beyond  the  control  of  the 
master  "  is  not  so  detrimental  to  the  infant  as 
to  be  invalid  and  incapable  of  being  enforced 
against  him.  Green  v.  Thompson,  68  L.  J.  Q.B. 
719  ;  [1899]  2  Q.B.  1 ;  80  L.  T.  691 ;  48  W.  R. 
31 ;  63  J.  P.  486— D. 


6.  Employment. 

Master's  Liability  for  Begligence  —  Claim 
under  Workmen's  Compensation  Act  —  Work- 
man's Option  as  to  Bemedy— Benefit  of  Infant.] 
— An  infant  apprentice  sustained  persons^ 
injuries  in  consequence  of  the  negligence  of 
his  employers  in  not  fencing  machinery.  A 
claim  under  the  Workmen's  Compensation  Act, 
1897,  was  sent  into  the  employers  on  behalf  of 
the  infant,  and  they  paid  him  compensation  in 
accordance  with  the  Act  during  his  incapacity 
for  work.  Subsequently  he  commenced  a 
common-law  action  of  negligence  against 
them.  Held,  that  the  infant  was  not  pre- 
cluded from  maintaining  the  action  by  the  fact 
that  he  had  exercised  the  option  given  to  him 
by  section  1,  sub-section  2  (6)  of  the  Work- 
men's Compensation   Act,  1897,    by  claiming 
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compensation  under  the  Act,  there  being 
notlung  in  the  Act  forming  an  exception  to  the 
general  rule  that  an  infant  is  not  bound  by  a 
contract  made  by  him  which  is  not  for  his 
benefit.  Stephens  v.  Dudbridge  Inmioorks  Co., 
78  L.  J.  K.B.  739 ;  [1904]  2  K.B.  225 ;  90  L.  T. 
838;  52  W.  R.  644;  68  J.  P.  437;  20  T.  L.  R. 
492— C.A. 


7.  Costs. 

Ooiti  of  Action  to  Obtain  Probato  oT  Will- 
Infant  Oofondant— Agroomont  that  Oooti  ghaU  bo 
Paid  oat  of  Sstato— Bonoflt  of  Infant— Hooot- 

tariof.]  —  The  plaintiff  brought  an  action  to 
obtain  probate  of  a  will  dated  March  4, 1903. 
The  defendants  propounded  a  will  of  March  8, 
1903,  under  which  the  substantial  beneficiary 
was  an  infant,  who  appeared  by  a  guardian  ad 
litem.  The  jury  found  for  the  will  of  March  3, 
and  probate  was  granted  of  that  document. 
While  the  case  was  part  heard  an  agreement 
was  entered  into  by  all  parties  that  no  matter 
which  will  was  upheld  the  costs  as  between 
solicitor  and  client  both  of  the  plaintifif  and  the 
defendants  should  be  paid  out  of  the  estate, 
whether  the  Court  so  ordered  or  not.  The 
Court  refused  to  sanction  this  arrangement, 
being  of  opinion  that  it  was  not  for  the  benefit 
of  the  infimt  defendant.  Prince  v.  Haworth, 
20  T.  L.  R.  318— Gorell  Barnes,  J. 

Cofta  against  Infant— Iiynnotion— Pawing  off 
Goods — fiand.] — Where  a  perpetual  injunction 
has  been  granted  to  restrain  an  infant  defendant 
from  passing  ofi  his  goods  as  those  of  the 
plaintiff,  the  infant  can  be  ordered  to  pay  the 
costs.  TTooZ/v.  Woolf,  68  L.  J.  Ch.  82;  [1899] 
1  Ch.  343 ;  79  L.  T.  726 ;  47  W.  R.  181— Keke- 
wich,  J. 

Cknnpromiso  of  Action— Banotion  of  Conrt — 
Lien  for  Ooots.]— 5ee  Solicitor. 

Logitimacy  of  Child.]  —  iSee  Husband  and 
Wife. 


INFERIOR  COURT. 

See  CouBT. 

INFORMATION  (CRI- 
MINAL). 

See  Criminal  Law. 
Jniticof,  boforo.]— iSee  Justice  of  the  Peace. 

INJUNCTION. 

Jnrisdiotion  —  Land  Oatddo  Jnrisdiotion  — 
Plaintiib  and  Bofondants  Within  Jnrisdiotion— 
Broaoh  of  ImpUod  Covenant  for  Qnlot  Ei^oyment.] 
— In  Jnly,  1896,  the  plaintiffs  entered  into  an 
agreement  with  the  defendants  under  which 
the  sole  and  exclusive  right  to  work  certain 
lands  situate  in  the  island  of  Milos  and  belong- 
ing to  the  defendants  was  granted  to  the  plain- 
tiffs for  a  period  of  five  years ;  the  agreement 


also  contained  a  provision  for  a  renewal  of  the 
period  for  three  further  periods  of  five  yeais 
each.  The  right  conferred  by  this  agreement 
was  expressed  to  be  granted  for  the  purpose  of 
enabling  the  plaintiffs  to  get  and  work  mangi- 
nese,  and  they  were  to  pay  by  quarterly  pay- 
ments certain  royalties  therefor,  and  a  minimmn 
royalty  was  fixed.  Clause  6  of  the  agreement 
provided  that  in  the  event  of  any  royalties 
being  in  arrear  for  three  months  or  a  breach  of 
any  of  the  provisions  of  the  a^preement  the 
defendants  might  determine  the  bcence  and  re- 
enter the  premises.  On  May  17, 1898,  a  further 
agreement  was  made  modifying  the  first  agree- 
ment and  providing  for  the  payment  of  tb« 
royalties  half-yearly  on  April  8  and  October  8 
in  each  year.  A  dispute  having  arisen  between 
the  original  grantors  of  the  lands  and  tbe 
defendfl^ts,  and  the  former  having  requested 
the  plaintiffs  to  pay  the  royalties  to  them 
instead  of  to  the  defendants,  the  plaintiffs  on 
October  7  declined  to  pay  to  the  defendants  the 
royalties  due  on  October  8,  and  offered  to  refer 
the  question  to  arbitration.  On  October  13  the 
defendants  took  forcible  possession  of  the  lands 
and  remained  in  possession  of  tbe  same.  On 
October  18  the  plamtiffs  tendered  to  the  defen- 
dants the  money  due,  but  the  tender  was  re- 
fused. On  November  2  the  plaintiffs  instituted 
this  action,  and  now  moved  for  an  injunction  to 
restrain  the  defendants  from  taking  or  keeping 
possession  of  the  lands  in  question  and  of  the 
machinery  and  stock  of  manganese  in  or  about 
the  (premises.  The  registered  oflices  of  Ihe 
plaintiffs  and  defendants  respectively  were 
situate  in  London : — Held^  that  if  there  was 
jurisdiction  to  grant  the  injunction  sought  for, 
such  jurisdiction  ought  to  be  exercised  with 
great  caution,  and  that  as  the  defendants  were 
in  actual  possession  of  the  lands  they  ought  not 
to  be  disturbed  and  that  the  motion  must  be 
refused.  Black  Point  Syndicate  v.  Easiem 
Concessions,  Lim.,  79  L.  T.  668— Stirling,  J. 

ImpUod  Bogativo  Stipulatioii.}— Where  a  con- 
tract, although  affirmative  in  form,  is  negative 
in  substance,  the  Court  will,  notwithstanding 
the  absence  of  a  negative  stipulation,  imply 
one,  and  grant  an  injunction  aocordingly,  upon 
the  principle  of  Lumley  v.  Warner  (1  De  G.  M. 
&  G.  604).  Metropolitan  Electric  Supply  Co.  v. 
Qinder,  70  L.  J.  Oh.  862 ;  [1901]  2  Ch.  799;  84 
L.  T.  818 ;  49  W.  B.  608 ;  66  J.  P.  519- 
Buckley,  J. 

Bewi  Agonoy—Oriokat  Sooret— (kipying^y 
Biyal  Agonoy  —  Ii^|nnotion.]  —  An  injunction 
granted,  following  the  form  in  Exchange  Tele- 
graph Co.  V.  Central  News  (66  L.  J.  Ch.  673; 
[1897]  2  Ch.  48),  restraining  the  defendants, 
their  servants  and  agents,  and  each  and  every 
of  them,  from  surreptitiously  obtaining  or 
copying  any  cricket  or  other  news  collected  br 
the  plaintiffs  for  the  purpose  of  tranandssioo 
to  their  subscribers,  and  from  transmitting, 
conmiunicating,  or  delivering  to  any  person  ex 
persons  by  messenger,  telegraph,  telephone,  (X 
otherwise  any  cricket  or  other  news  so  obtained 
by  the  defendants.  Exchange  Telegraph  Co.  ^' 
Howard,  22  T.  L.  B.  376— Buckley,  J. 

Light— Proioription— Completion  of  BnUdiV 
after  Votioo  of  Appeal.]— If  ancient  lights  are 
interfered  with  substantially,  and  real  damiS^ 
thereby  ensues  to  tenant  or  owner,  the  Court 
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will  grant  relief  by  way  of  mandatory  injunction 
where  the  obstructing  building  has  been  com- 
pleted after  notice  of  appeal.  Home  and  Colonial 
Stores  V.  Colls,  71  L.  J.  Ch.  146;  [1902]  1  Ch. 
302 — C.A.    See  B.C.  in  H.L.,  ante.  Easement. 

lojnnotion  to  Bestrain  Vnisaxioe  after  Vnisanoe 
Alwted.]— The  plain tifis  claimed  damages  in 
respect  of  injury  caused  to  their  trees  and 
crops  by  smoke  and  effluvia  from  the  defen- 
dants' works.  They  also  claimed  an  injunction 
to  restrain  continuance  of  the  nuisance.  The 
nuisance  had  ceased  owing  to  defendeuits  having 
stopped  work  after  action  brought : — Held,  that 
the  plaintiffs  were  entitled  to  an  injunction  and 
an  enquiry  as  to  damages.  Chester  {Dean)  v. 
SmeltiTig  Corporation^  86  L.  T.  67— Farwell,  J. 

Infringement  of  Patent— Article  made  Abroad.] 
— The  Court  has  no  jurisdiction  to  restrain  a 
foreigner  abroad  as  regards  transactions  carried 
on  by  him  in  his  own  country.  Badische 
Anilin-  und  Soda-Fabrik  v.  Basle  Chemical 
Works  Bindschedler,  67  L.  J.  Ch.  141 ;  [1898] 
A.O.  200;  77  L.  T.  578— H.L.  (E.) 

Covenant  not  to  Engage  in  any  other  Business— 
Begative  Stipulation.] — A  covenant,  negative  in 
its  terms,  prohibiting  a  servant  during  the 
terms  of  his  employment  from  being  concerned 
in  any  business  other  than  that  of  his  employer, 
is  not  enforceable  by  way  of  injunction,  at  any 
rate  where  the  prohibition  is  not  restricted  to 
a  competing  business.  Ehrmann  v.  Bartholo- 
mew, 67  L.  J.  Ch.  319;  [1898]  1  Ch.  671— 
Bomer,  J. 

Similar  or  any  other  Business— Continn- 

ance  of  Bmplopient  —  Breaok  of  Contract  — 
Beasonable — Ixgnnction.] — A  covenant  made  by  a 
servant  on  entering  into  an  employment  that 
he  win  not,  **  during  the  engagement,"  carry  on 
a  business  similar  to  his  employer's,  "or  any 
other  business  whatever,"  is  legal,  although  the 
Court  will  not  enforce  it  by  injimction.  But 
where  the  engagement  is  still  subsisting  and 
the  agreement  provides  for  service  for  a  term  of 
five  years,  to  be  followed  by  an  additional  term 
of  five  years  at  the  option  of  the  master,  and 
only  three  years  of  the  first  term  have  expired, 
and  the  servant  has  agreed  to  devote  the  whole 
of  his  time  to  the  master's  business  during  the 
engagement,  the  Court  will  grant  an  injunction 
to  restrain  the  servant  from  breaking  the  cove- 
nant tin  the  trial  of  the  action,  limited  to  the 
period  during  the  engagement  and  without  the 
words  "or  any  other  business  whatever,"  on 
the  undertaking  of  the  employer  not  to  extend 
the  service  to  another  term  of  five  years. 
Bobinson  v.  Heuer,  67  L.  J.  Ch.  644;  [1898] 
2  Ch.  461 ;  79  L.  T.  281— C.A. 

Passing  Off  Aetion— Default  of  Pleading— 
Ii^nnotion- Estoppel.]— The  plaintiff  brought 
an  action  against  the  defendants  for  an  injimc- 
tion  to  restrain  them  from  passing  off  goods 
alleged  to  be  a  colourable  imitation  of  those 
of  the  plaintiff's  manufacture.  The  defendants 
made  default  in  pleading,  and  the  injunction 
was  granted  in  due  course.  Later  it  appeared 
that  a  similar  article  to  that  complained  of  was 
being  put  upon  the  market  by  N.,  for  whom  the 
defendants  were  acting  as  agents  for  sale.  On  a 
motion  for  attachment  of  the  defendants  for 


breckch  of  the  injunction  no  direct  evidence  was 
forthcoming,  and  the  case  was  rested  on  ad- 
missions by  the  defendants  (which  the  Court 
held  to  be  insufficient)  and  on  the  fact  that  the 
defendants,  having  allowed  judgment  to  go 
agwnst  them  by  default,  were  estopped  from 
saying  that  the  goods  complained  of  were  not 
an  imitation  of  those  of  the  j^laintiff's  manu- 
facture : — Held,  that  in  these  circumstances  an 
attachment  could  not  issue.  Bipley  v.  Arthur, 
86  L.  T.  735— C.A. 

Ckmtompt — Person  not  Ei^oined  Knowingly 
*' Aiding  and  assisting"  in  Breach— Oonunittal.] 
— A  person  who  knowingly  aids  and  assists  in 
the  doing  of  acts  which  have  been  expressly 
prohibited  by  injunction  (although  he  is  not  a 
party  to  the  litigation  nor  named  in  the  order 
granting  the  injunction)  may  be  conmiitted 
for  contempt  of  Court.  Lord  Wellesley  v.  Earl 
of  Mornington  (11  Beav.  180,  181)  followed. 
Seaward  v.  Paterson,  66  L.  J.  Ch.  267  ;  [1897] 
1  Ch.  546— C.A. 

Statutory  Duty- Breach  no  Actual  Iiynry.]— 
Where  the  Legislature  has  in  express  terms 
imposed  certain  conditions  upon  a  public  com- 
pany for  the  protection  of  the  public,  it  is  the 
duty  of  the  Court,  on  the  application  of  the 
Attorney-General  on  the  relation  of  the  local 
authority  charged  with  the  protection  of  the 
public  rights  in  question,  to  enforce  the  pro- 
visions of  the  law.  AU.-Oen.  v.  London  and 
North-Western  Railway,  69  L.  J.  Q.B.  26; 
[1900]  1  Q.B.  78  ;  63  J.  P.  772— CA. 

Therefore  where  a  statute  provides  that  where 
a  railway  crosses  any  turnpike  road  trains  shall 
not  cross  the  same  at  any  greater  speed  than 
four  miles  an  hour,  and  a  railway  company 
cause  their  trains  to  cross  the  turnpike  road  at 
a  speed  greatly  exceeding  four  miles  an  hour, 
the  Court  is  bound  to  grant  an  injunction  re- 
straining the  railway  company  from  disregard- 
ing the  statutory  provision,  even  though  no 
actual  injury  to  the  public  be  proved.    Ih, 

Infringement  of  Legal  Bight  —  Statutory 
Powers] — ^The  Court  will  grant  an  injunction  to 
restrain  the  infringement  of  a  legal  right  by  a 
company  acting  under  statutory  powers  when 
the  plaintiff's  rights  will  not  be  adequately  pro- 
tected or  vindicated  by  damages.  Jordeson  v. 
Sutton,  Southcoates  and  Drypool  Gas  Co.,  68 
L.  J.  Ch.  467 ;  [1899]  2  Ch.  217 ;  80  L.  T.  816 ; 
68  J.  P.  691^-O.A. 

The  principles  laid  down  in  Martin  v.  Price 
(63  L.  J.  Ch.  209 ;  [1894]  1  Ch.  276)  and  Shelfer 
v.  City  of  London  Electric  Lighting  Co.  (64 
L.  J.  Ch.  216;  [1896]  1  Ch.  287)  appUed.    lb. 

Per  BiQBY,  L.J. — In  dealing  with  the  question 
of  remedy  by  injunction  or  damages  in  such  a 
case,  the  Court  ought  to  take  care  to  prevent 
undertakers  with  statutory  powers  from  exceed- 
ing those  powers,  and  under  pretence  and  colour 
thereof  in  effect  expropriating  landowners  whose 
lands  are  outside  their  real  scope.    lb. 

Statutory  Bemedy — Proceedings  before  Justices 
—Jurisdiction  to  Bestrain.]— The  Court  will  not 
interfere  by  way  of  injunction  or  declaration  of 
right  where  the  Legislature  has  pointed  out  a 
mode  of  procedure  before  a  magistrate ;  unless 
(it  seems)  in  very  special  circumstances.    Qrand 
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Junction  Waterworks  v.  Hampton  Urban  Council 
(No.  1),  67  L.  J.  Ch.  603;  [1898]  2  Ch.  331;  78 
L.  T.  673;  46  W.  R.  644;  62  J.  P.  666— Stir- 
ling, J. 

Ancient  lUrkat — Statntory  Beffolation— 

Diitorbanoe — Common  Law  Action.]— where  an 
ancient  market  is  regulated  by  an  Act  of  Parlia- 
ment, an  action  at  law  will  Ue  for  distorbance 
of  the  market,  notwithstanding  provisions  giving 
a  summary  remedy  before  a  special  tribunal. 
But  the  remedy  formerly  administered  by  the 
Court  of  Chancery  by  injunction  was  more  ex- 
tensive than  any  common  law  remedy,  and  may 
be  invoked  to  prevent  an  invasion  of  proprietary 
rights,  whether  newly  created  or  merely  con- 
firmed by  statute,  unless  the  statute  expressly 
or  by  a  necessary  implication  excludes  that 
remedy,  and  the  Court  will  not  infer  this  inten- 
tion from  a  provision  for  the  purpose  of  protect- 
ing the  right.  Stevens  v.  C/ioum,  70  L.  J.  Ch. 
671 ;  [1901]  1  Ch.  894 ;  84  L.  T.  796;  49  W.  R. 
460;  65  J.  P.  470— FarweU,  J. 

Altemative  Eamedy  — Election— Contract  — 
Liquidated  Bamagec  in  Case  of  Breach.] — The 

plaintiffs  appointed  the  defendant  their  agent 
under  an  agreement  by  which  he  agreed  that, 
if  he  should  cease  to  act  for  the  plaintiffs  under 
the  agreement,  he  would  not  give  information 
about  the  plaintiffs*  connections,  or  interfere, 
directly  or  indirectly,  with  their  business,  or 
represent  any  other  corporation  doing  a  similar 
business  within  a  certain  radius  from  the  place 
to  which  he  should  be  appointed,  within  one 
year  at  least  from  the  date  of  his  ceasing  to 
receive  remuneration  from  the  plaintiffs.  In 
case  of  breach  of  the  agreement  the  defendant 
was  to  pay  to  the  plaintiffs  IQOl.  by  way  of 
liquidated  damages.  The  defendant  having 
committed  breaches  of  the  agreement, — Heldy 
that  the  plaintiffs  were  not  entitled  to  an  in- 
junction as  well  as  to  the  1002.  liquidated 
damages,  but  were  bound  to  elect  between  the 
two  remedies.  General  Accident  Assurance 
Corporations,  Noel,  li  L.  J.  K.B.  236;  [1902] 
1  K.B.  377;  96  L.  T.  655;  50  W.  R.  381— 
Wright,  J. 

Mandatory  Iiy'nnotion- Damagee  in  Lien  of— 
Exercise  of  Statutory  Powen — Acqnietcence.] 
— The  defendant  corporation  had  statutory 
power  to  improve  the  navigation  of  Carlingford 
Lough.  In  one  of  their  statutes  express  refer- 
ence was  made  to  certain  oyster  beds  in  the 
lough,  the  property  of  the  original  sole  plaintiff, 
as  equitable  tenant  for  life,  and  it  was  provided 
that  during  the  construction  of  their  works 
defendants  should  protect  these  oyster  beds. 
In  1830-91  the  defendants  cast  a  quantity  of 
stones,  ballast,  &c.,  upon  a  portion  of  the  ground 
within  the  ambit  of  the  oyster  beds,  although 
expressly  warned  against  doing  so  by  the 
plaintiff  and  his  lessee,  but  the  present  action 
was  not  commenced  until  1895.  It  was  proved 
that  the  expense  of  removing  the  deposit  and 
restoring  the  beds  as  far  as  possible  to  their 
original  state  would  occasion  an  expense  to  the 
defendants  considerably  out  of  proportion  to 
any  advantage  the  plaintiff  would  derive  from 
the  restoration.  The  trustees  of  the  property, 
who  intervened  in  the  action,  having  insisted 
on  a  mandatory  injunction  instead  of  damages, 
— Heldt  that  there  was  no  acqmesoence  which 
would  deprive  them  of  their  right  to  such  relief, 


and  that  a  mandatory  injunction  should  be 
granted.  Woodhouse  v.  Newry  Navigaiian  Co., 
[1898]  1  Ir.  R.  161— C.A. 

Form  of  Order.] — A  mandatory  injanctioD 

directed  to  the  removal  of  buildings  from  land 
should  expressly  direct  the  buildings  to  be 
pulled  down,  not,  as  formerly  was  the  practice, 
restrain  the  defendant  from  allowing  the  build- 
ings to  remain  on  the  land.  Jackson  ▼.  Nor- 
manby  Brick  Co.,  68  L.  J.  Ch.  407;  [1899] 
1  Ch.  438— C.A. 

Undertaking  in  Lien  of  Injunction — CroM- 
nndertaking    by   PUdntiif  as   to   Bamagee.] — 

Where,  before  the  opening  of  a  motion  for  an 
interim  injunction,  the  defendant  offers  out  ol 
Court  an  undertaking  which  is  embodied  in  the 
order  in  lieu  of  an  injunction,  there  is  no 
practice  under  which  a  cross-undertaking  in 
damages  by  the  plaintiff  is  to  be  implied. 
Such  an  implication  may  arise  where  the  de- 
fendant's undertaking  is  given  under  pressure 
from  the  Court.  Howard  v.  Press  Printers, 
Lim.,  74  L.  J.  Ch.  100;  91  L.  T.  718;  53  W.  R. 
98-C.A. 

BamagM  —  Trofpaae  —  Circnmstaneee  nader 
which  Damages  are  0iyen  instead  of  Iigime- 
tion.] — The  defendants  purchased  from  the 
plaintiffs  under  compulsory  powers  certain 
lands  for  the  construction  of  a  reservoir.  In 
executing  the  works  the  defendants  found  a 
fissure  in  the  ground  which  might  have  caused 
a  leak  in  the  reservoir,  and  they  aooordin^y 
followed  out  the  fissure  and  filled  in  the  space 
with  concrete,  carrying  the  heading  a  distance 
of  forty- two  feet  into  the  plaintiffs*  land.  The 
snriBce  of  the  plaintiffs'  land  was  not  disturbed. 
The  plaintiffs  claimed  an  order  for  the  removal 
of  the  works  on  their  land,  and  it  was  proved 
that  it  would  cost  a  considerable  sum.  to  do 
so : — Heldf  that,  as  the  injury  to  the  plaintiffs' 
rights  were  small  and  could  be  adequately 
compensated  by  a  small  money  payment,  and 
as  it  would  be  oppressive  to  make  an  order  for 
the  removal  of  the  works,  the  Court  would 
refuse  to  make  such  an  order,  and  would  give 
damages  instead.  Riley  v.  Halifax  Corporation, 
97  L.  T.  278;  71  J.  P.  428;  5  L.  G.  R.  909; 
23  T.  L.  R.  613-Joyce,  J. 

Interdict  too  Wide— Heasve  of  Damages.] 

— An  interim  interdict  was  obtained  by  the 
defenders  against  the  pursuers,  a  mineral  com- 
pany, who  owned  a  large  shale  and  limestone 
mineral  field,  and  also  large  works  for  extract- 
ing and  refining  oils.  The  interdict  restrained 
the  pursuers  from  working  and  winning  the 
seams  of  the  shale  and  other  minerals  within 
forty  yards  of  the  defenders'  water-pipea,  which 
passed  through  the  pursuers'  property.  The 
mterdict  was  in  force  for  eleven  months,  whoi 
it  was  recalled.  During  the  eleven  naonths 
shale  to  keep  the  works  going  could  have  been 
obtained  from  other  sources,  but  only  at  an 
expense  which  would  not  have  been  profitable. 
The  pursuers'  capital  in  hand  was  limited,  and 
prices  in  the  oil  trade  were  at  the  lowest  point. 
In  these  circumstances  the  pursuers  closed  their 
works,  with  the  result  that  their  machinery 
deteriorated,  their  business  connections  were 
lost,  and  it  was  found  impossible  to  re-start  the 
works  after  the  recall  of  the  interdict.  In  so 
action  for  damages  for  wrongous  interdict,  the 
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First  Division  of  the  Court  of  Session  gave  the 
pursners  judgment  for  27,0002.  damages  out  of 
a  claim  for  137,000^  : — Held^  that  the  pursuers 
were  not  entitled  to  recover  as  damages  the 
total  loss  consequent  on  the  closing  of  their 
works;  that  hotn  parties  were  in  fault;  and 
that  the  damages  awarded  were  not  insufficient. 
Clippens  Oil  Co.  v.  Edinburgh  District  Water 
Trustees,  76  L.  J.  P.O.  79;  [1907]  A.C.  291— 
H.L.  (So.) 

Attomey-Genoral— Bight  of,  to.] — See  Gbown. 

CopTrigkt— To  Bestndn  Infringement.}— iSee 

COPYMQHT. 

Covenants  in  Leaiee  to  Beetrain.] — /S^6  Land- 
lord AND  Tenant. 

Biseretion  of  Conrt  to  Beftafe.]— See  Behrens  v. 
Rich<irds—WA.Y, 

Libel,  to  Bestrain  Pnblieation  ol.]—'See  Defa- 
mation. 

Light*— Obftrnotion    of— Mandatory    Iiy'nnc- 
tion.}—See  Easement. 

Vnisanee— Te  Beetrain.]— /S^  Wat. 

Qyerbanging  Trees.] — See  Nxhsanoe. 

Partner— Ezpnlsion  Olanee  in  Artiolee.] — See 
Pabtnbbship. 

Patent,  to  Bestrain   Infringement   fd.^—See 
Patent. 

Slander  of  Titlo— To  Bestrain.] — See  Defama- 
tion. 

Statutory    Bemedy— In    Addition    to.] — See 
Local  Governbcent. 

Trade  Name,  to  Bestrain  Use  of.]— /S^e  Trade. 

Works  Oonstracted  under  Statutory  Authority 
—To  Bestrain  Operations  likely  to  I^nre.]— fif^e 

Statute. 


INJURY. 

See  Neqliqbnoe. 


INNKEEPER. 

Baty  to  Beeeive  Guest- Inn  Fnll.] — An  inn- 
keeper, the  bedroomB  in  whose  inn  are  occupied, 
is  not  bound  to  receive  a  guest  who  desires  to 
sleep  the  night  at  the  inn.  Browne  v.  Brandt, 
71  L.  J.  K.B.  367 ;  [1902]  1  K.B.  696 ;  86  L.  T. 
626;  60W.R.  664— D. 

Belationsbip  of  Innkeeper  and  Gneit— Dining- 
room  Used  by  Persons  other  tkan  those  Sleeping 
at  the  Inn— Supply  of  Befreshment  only.]— The 
plaintiff,  who  had  an  office  in  Liverpool,  resided 
outside  the  city  and  came  in  and  out  every 
day  by  train.  On  his  way  home  in  the  evening 
he  called  at  the  defendant's  hotel,  which  was 
between  his  office  and  the  railway  station,  for 
the  purpose  of  dining  only,  and  he  was  supplied 
with  dinner  in  the  dining-room  of  the  hotel, 
a  large  room  structurally  forming  part  of  the 


hotel  and  reached  by  the  same  entrance  as  the 
rest  of  the  hotel,  but  capable  of  accommodating 
and  wont  to  acconmiodate  a  large  number  of 
persons  in  addition  to  those  who  were  staying 
m  the  house  .—Held,  that  there  was  evidence 
that  the  relationship  of  guest  and  innkeeper 
existed  between  the  plaintiff  and  the  defendant 
so  as  to  make  the  defendant  liable  to  the 
plaintiff  for  the  value  of  his  overcoat  lost  in  the 
hotel.  Oreha/rd  v.  Bush,  67  L.  J.  Q.B.  660- 
[1898]  2  Q.B.  284— D. 

Deposit  of  Ck>od»— Liability  beyond  80/.]— 
A  guest  who  dej^its  an  article  with  an  inn- 
keeper cannot,  m  the  absence  of  default  or 
neglect,  hold  the  innkeeper  responsible  to  a 
greater  amount  than  30Z.  for  its  loss,  unless, 
when  naaking  the  deposit,  he  informs  the  inn- 
keeper, in  a  reasonable  and  intelligible  manner, 
that  the  deposit  is  for  the  safe  custody  of  the 
article.  O'Connor  v.  Qrand  IntemationaX  Hotel 
Co.,  [1898]  2  Ir.  R.  92— Q.B.  D. 


INN  OP  COURT. 

See  Charity. 

INNUENDO. 

See  Defamation. 


INSANITY. 

See  Lunatic. 


INSOLVENCY. 

See  Bankruptcy. 

INSPECTION  OP  DOCU- 
MENTS. 

See  Discovery. 


insurance. 

1.  General  Principles,  1018. 

2.  Accident,  1019. 

3.  Burglary,  1025. 

4.  Fire,  1026. 

5.  Life,  1027. 

6.  Marine,  1085. 

7.  Guarantee,  1077. 

8.  Other  Insurances  and  Matters,  1079. 

1.  General  Principles. 

Ooneealment  and  Xisstatement  of  Material 
Faots— Bilk  of  Selveney — G-oarantor  of  Pro- 
minory  Note.]— The  rule  that  a  policy  of  insur- 
ance Is  vitiated  by  the  oonoefldment  by  the 
assured  of  material  ^ts  of  which  the  assured 
is  cognisant  and  the  underwriter  is  not,  extends 
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to  all  contracts  of  insurance,  and  is  not  confined 
to  contracts  of  life,  fire,  and  marine  insurance. 
SeaUm  v.  Heath,  68  L.  J.  Q.B.  631 ;  [1899]  1 
Q.B.  782  ;  80  L.  T.  679 ;  47  W.  R.  487~-C.A. 

In  an  action  against  an  underwriter  upon  a 
contract  in  writing  in  the  form  of  a  policy  of 
insurance  by  which  the  underwriter  in  con- 
sideration of  a  premium  guaranteed  the  solvency 
of  a  guarantor  of  a  promissory  note  payable  to 
the  plaintifi,— HeW,  that  the  contract  was  one 
of  insurance,  and  that  the  assured  was  bound 
to  disclose  all  material  facts  of  which  the  assured 
was  cognisant  and  the  underwriter  was  not, 
and  that  the  concealment,  designed  or  unde- 
signed, or  the  misstatement  of  any  fact  mate- 
rially varying  the  risk,  would,  if  the  under- 
writer was  influenced  thereby  in  underwriting 
the  policy,  debar  the  assured  from  recovering 
upon  it.    16. 

2.  AcciDBifrT. 

PiopoMd  and  Beelaration— Faliity  of  Answen 
Fonning  Bails  of  Oontraot— Fraud  of  Agent- 
Liability  of  Ininrer  upon  PoUoy  obtained  by 
False  Answers  made  by  Agent.]— An  agent  of 
an  insurance  company  who  is  allowed  by  a 
proposer  to  invent  the  answers  to  questions 
which  form  the  basis  of  the  contract  between 
the  proposer  and  the  company,  and  to  send 
them  in  as  the  answers  of  the  proposer,  is 
for  that  purpose  the  agent  of  the  proposer,  and 
not  of  the  insurance  company ;  and  under  such 
circumstances  the  insurance  company  is  not 
liable  upon  a  claim  under  the  policy  by  the 
proposer,  even  though  he  did  not  instruct  or 
authorise  the  agent  to  make  any  false  answer, 
and  did  not  know  that  the  agent  had  answered 
any  question  falsely.  Biggar  v.  Rock  Life 
Assurance  Co.,  71  L.  J.  K.B.  79 ;  [1902]  1  K.B. 
616 ;  86  L.  T.  636— Wright,  J. 

Agent  —  Authority  —  Knowledge  of  Agent— 
Insorance  Company  Beoeiving  Premiums  — 
Estoppel.]— The  plaintifi  effected  an  insurance 
with  an  insurance  company  through  their  agent 
against  the  liability  to  his  workmen  under  the 
Worlanen's  Compensation  Act,  1897.  The 
plaintiff  was,  to  the  knowledge  of  the  agent,  a 
joiner  and  builder.  The  agent  filled  in  a  pro- 
posal form,  which  was  stated  to  be  the  basis  of 
the  contract,  and  in  which  the  plaintiff  was 
described  as  a  joiner.  The  plaintiff  did  not 
read  the  form,  but  when  the  policy  arrived,  he 
objected  to  his  being  described  as  a  joiner,  and 
refused  to  take  up  the  policy  with  that  descrip- 
tion in  it,  and  the  agent  obtained  the  sanction 
of  the  chief  clerk  of  the  insurance  company*s 
branch  office  for  the  district  to  alter  the  policy 
by  inserting  the  words  **  and  builder  '*  after  the 
word  **  joiner."  This  was  accordingly  done, 
and  the  plaintiff  paid  the  first  premium,  and  he 
continued  to  pay  the  premiums,  which  were 
forwarded  to  the  company.  No  communica- 
tion was  made  to  the  head  office  of  the  com- 
pany of  the  addition  to  the  policy.  A  work- 
man in  his  employment  having  been  injured  by 
an  accident,  the  plaintiff  had  to  pay  him  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  and  sued  to  recover  the  amount 
from  the  company  under  the  policy: — Held, 
that  the  company  were  liable,  upon  the  grounds 
first,  that,  by  receiving  the  premiums,  they 
were    precluded    from    denying    the    agent's 


authority  to  alter  the  contract,  and  that  in 
those  circumstances  the  knowledge  of  the  a^eot 
was  the  knowledge  of  the  company;  woA 
secondly,  that,  even  if  the  policy  had  not  been 
altered,  the  company  would  have  been  liable, 
because  the  contract  must  be  treated  as  having 
been  negotiated  by  the  agent  with  a  joiner 
and  builder,  and  the  knowledge  of  the  a^eat 
must  be  treated  as  the  knowledge  of  the  com- 
pany. HoJdnoorth  v.  Lancashire  and  YorkMn 
Insurance  Co,,  23  T.  L.  R.  621— Bray,  J. 

IQsstatements  in  Proposal  made  bj,  ef 

Insurers  witlumt  Knowlodge  of  Insured — LialSlffy 
of  Insured.] — The  agent  of  an  insurance  com- 
pany called  on  Y.,  a  milk  purveyor,  and  asked 
him  to  take  out  a  policy  against  driving 
accidents.  Y.  consented,  but,  beinf  bnsy  at 
the  time,  requested  the  agent  to  ml  up  the 
proposal  form.  The  agent  £d  so,  without  ask- 
ing Y.  what  answers  to  make  to  the  questions 
in  the  proposal  form,  and  the  form  so  filled  up, 
concluding  with  a  declaration  that  the  state- 
ments therein  were  true  to  the  best  of  the  pro- 
poser's knowledge  and  belief,  was  signed  hy  Y. 
without  reading  it  over.  Following  on  the 
proposal  a  policy  of  insurance  was  issned  to  Y^ 
one  of  the  conditions  of  which  was  that  if  there 
was  any  misstatement  in  the  proposal  the  policy 
should  be  void.  To  one  of  the  questions  in  the 
proposal,  **  Has  any  accident  happened  in  con- 
nection with  the  vehicles  or  horses  now  in  your 
use?"  the  agent  inserted  the  answer,  **No.*' 
This  answer  was  untrue,  the  ^t  being,  as  Y. 
knew,  that  one  horse  and  one  vehicle  which  had 
each  been  concerned  in  an  accident  were  still  in 
use  by  Y.  at  the  date  of  the  proposal.  The  dam- 
age caused  by  these  two  accidents  was  trifling. 
In  an  action  by  the  insurance  company  against 
Y.  to  have  the  policy  set  aside, — Held,  first,  that 
the  answer  to  the  question  above  quoted  was  a 
misstatement  of  a  fact  material  to  the  policy ; 
and  secondly,  that  the  agent  in  filling  in  the 
false  answer  to  the  question  was  acting  as 
agent  of  Y.,  and  not  of  the  insurance  company, 
and  that  Y.  must  be  held  to  have  read  and 
adopted  the  answer;  and  therefore,  thirdly, 
that  the  policy  was  void.  Life  and  Health 
Assurance  Association  v.  Yule,  6  F.  437 — Ct. 
of  Sess. 

Proposal  Pilled  in  by  Servant  of  Insonnee 
Company  and  Signed  by  Insured— MisstatcoMnt 
in  Proposal.] — A  was  insured  against  accident 
upon  a  policy  which  bore  that  he  had  caused 
to  be  delivered  at  the  office  of  the  insurance 
company  "  a  proposed  in  writing  which  he  has 
agreed  shall  be  the  basis  of  this  contract  and 
be  considered  as  incorporated  herein."  The 
policy  contained  the  condition  that  "if  this 
policy  be  obtained  through  any  misrepresenta- 
tion or  concealment  by  or  on  behalf  of  the 
insured,"  the  policy  should  become  absolutely 
void ;  and  that  *'  the  company  shall  not  be 
held  liable  in  respect  of  anv  knowledge  of,'  or 
notice  to,  an  agent  which  shall  not  have  been 
conamunicated  to,  and  have  been  acknowledged 
in  writing  by,  the  company  at  its  registered 
office."  The  proposal  was  signed  by  A,  and 
contained  answers  to  a  number  of  printed 
questions  and  this  clause: — "I  warrant  that 
the  above  statements  are  true,  and  I  agree  that 
this  proposal  shall  be  taken  as  the  ba^  of  the 
proposed  contract  between  me  and  your  com- 
pany, and  shall  be  deemed  to  be  incorporated 
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in  such  contract."  The  answers  were  filled  in 
by  an  inspector  in  ithe  employment  of  the 
insurance  company.  One  of  the  answers  was 
in  fact  untrue.  In  an  action  on  the  policy  by 
A  against  the  insurance  company,  the  latter 
pleaded  that  the  policy  was  void  in  respect  of 
the  untrue  answer  in  the  proposal.  The  pur- 
suer alleged  that  he*  had  given  correct  informa- 
tion to  the  defenders*  inspector,  who  filled  in 
the  answers;  that  he  had  not  read  over  the 
answers  before  signing  the  proposal,  because 
he  had  relied  on  the  inspector  filling  in  the 
anawcum  correctly ;  and  that  the  inspector  in 
all  he  did  was  acting  within  the  scope  of  his 
employment  by  the  defenders.  The  pursuer 
therefore  pleaded  that  the  defenders  were 
barred  from  disputing  liability: — Held^  that 
the  defenders  were  not  liable,  as  the  inspector 
in  filling  in  the  answers  was  acting  as  the  agent 
of  the  pursuer  and  not  of  the  defenders,  and 
that  the  pursuer  was  responsible  for  the 
correctness  of  the  answers.  M*Millon  v. 
Accident  Insurance  Co.,  [1907]  S.  C.  484— Ct. 
of  Sess. 

Injury  Oansed  by  *<aeeidental  means  *'  — 
Assured  Ii^jnred  in  footing  a  Bnmken  Xan— 
Heart  of  Assnred  Previously  in  Weak  Condition 
— Liability.] — S.  effected  a  policy  of  insurance 
with  the  defendant  company  by  which  the  sum 
of  5001.  became  payable  if  the  assured  should 
sustain  "any  bodily  injury  caused  by  violent 
SKKjidental  external  and  visible  means."  The 
policy  contained  a  condition  excepting  death 
or  injury  "  arising  from  any  natural  disease  or 
weakness  or  exhaustion  consequent  upon  any 
disease  .  .  .  although  accelerated  by  accident.'* 
In  attempting  to  eject  a  drunken  man  from  the 
premises  where  he  was  employed,  S.  used  some 
physical  exertion  in  order  to  overcome  the 
man's  resistance.  The  efiect  of  this  was  that 
S.  inmiediately  became  ill,  and  it  was  found 
that  his  heart  was  seriously  dilated,  and  he 
shortly  afterwards  died.  His  executrix  having 
made  a  claim  under  the  policy,  it  was  referred 
to  an  arbitrator,  who  foimd  that  the  heart  of 
the  deceased  was  on  and  prior  to  the  date  of 
the  occurrence  in  a  weak  and  unhealthy  condi- 
tion, rendering  it  less  capable  of  working  under 
strain,  but  that  if  it  had  not  been  for  the 
exertion  used  by  the  deceased  he  might  have 
lived  for  a  considerable  time : — Held,  that  the 
deceased  had  not  sustained  any  bodily  injury 
caused  by  "accidental  means"  within  the 
meaning  of  the  policy,  and  that  the  company 
were  not  liable.  Scarr  v.  General  Aandettt 
Assurance  Corporation^  74  L.  J.  K.B.  237 ; 
[1906]  1  K.B.  387;  92  L.  T.  128;  21  T.  L.  R. 
173— Bray,  J. 

Injury  by  Accident  from  an  Outward,  Ex- 
tomal,  and  Yliible  Keani  or  Oause— Browning 
— Condition  in  Policy  against  Suicide  —  Pre- 
emption against  Crime.]— Death  by  drowning 
is  death  from  an  outward,  external,  and  visible 
means  or  cause,  and  death  from  such  a  cause  is 
prima  fade  death  by  accident ;  and  where  the 
tribunal  of  &bct  has  found  the  evidence  so 
equally  balanced  that  there  is  precisely  the 
same  weight  of  evidence  in  favour  of  accident 
as  of  suicide,  the  presumption  of  law  against 
crime  wUl  determine  the  case  in  favour  of 
accident  and  against  suicide.  Harvey  v.  Ocean 
Accident  and  Guarantee  Corporation.  [1906] 
2  Ir.  R.  1— C.A. 


Insnranee  against  Aecident  whioh  is  the 
<« direct  and  sole"  Cause  of  Death — Exception 
of  <*  Disease  "— Aeoident  giving  rise  to  Disease — 
Liability  of  Insurer.] — By  a  policy  of  insurance 
the  insurers  agreed  that  if  personal  injury  caused 
by  external  and  accidental  violence  should  be 
the  "  direct  and  sole  "  cause  of  the  death  of  the 
insured  they  would  pay  to  his  personal  repre- 
sentatives a  specified  sum ;  and,  further,  that  if 
the  insured  should  be  incapacitated  by  disease 
as  defined  in  a  notice  indorsed  on  the  policy, 
they  would  pay  to  him  certain  compensation. 
The  policy  contained  a  clause  providing  that 
with  reference  to  injury  to  the  insured  it 
applied  only  to  "accidents,  injuries,  death  or 
disablement  directly  and  solely  caused  by  some 
outward  and  visible  means  .  .  .  and  .  .  .  not 
...  to  accidents,  injuries,  death  or  disable- 
ment caused  by  or  arising  wholly  or  in  part 
from  fits,  disease,  or  other  intervening  cause, 
or  weakness  or  exhaustion,  even  although  the 
disease  or  other  intervening  cause  may  either 
directly  or  otherwise  be  brought  on  or  result 
from  or  have  been  aggravated  by  accident  or 
be  due  to  weakness  or  exhaustion  consequent 
on  accident  or  the  death  accelerated  thereby." 
A  notice  indorsed  on  the  policy  stated  that  the 
word  "  disease "  in  the  policy  meant  typhus, 
scarlet,  or  typhoid  fever,  small-pox,  diphtheria, 
or  measles.  The  insured  while  talking  off  his 
sock  accidentally  inflicted  a  wound  with  his 
thumb-nail  upon  his  leg.  Within  a  fortnight, 
and  in  consequence  of  the  accident,  erysipelas, 
septicaemia,  and  septic  pneumonia  successively 
supervened,  and  within  three  weeks  death  re- 
sulted from  the  last-mentioned  affection.  It 
was  admitted  on  behalf  of  the  insurers  that  the 
septic  poison  had  been  introduced  into  the 
system  of  the  deceased  when  the  wound  was 
inflicted : — Held,  first,  that  the  injury  was  the 
"direct  and  sole  cause"  of  the  death  of  the 
insured  within  the  meaning  of  the  policy; 
secondly,  that  the  death  was  not  caused  by 
"  disease  "  nor  by  "  other  intervening  cause  " 
within  the  meaning  of  the  exception  clause ; 
and  consequently  that  the  insurers  were  liable 
to  pay  to  the  executors  of  the  deceased  the  sum 
payable  under  the  policy  in  case  of  the  death  of 
the  insured  by  accidental  injury.  Mardorf  and 
Accident  Insurance  Co.,  In  re,  72  L.  J.  K.B.  362 ; 
[1903]  1  K.B.  684 ;  88  L.  T.  33a-Wright,  J. 

Indemnity  to  Master— Delay  in  giving  Notice 
of  Accident  to  Workman.]— Employers  took  out 
a  policy  of  insurance  against  injury  to  their 
workmen  under  {inter  alia)  the  Workmen's 
Compensation  Act,  1897.  Clause  3  of  the 
policy  provided  that  the  employers  were  "  to 
give  inmiediate  notice  to  the  company  of  any 
accident  causing  injury  to  a  workman,"  and 
that  "  time  should  be  the  essence  of  this  con- 
dition." At  the  foot  of  the  policy  was  a  notifi- 
cation that  every  notice  to  be  given  by  the 
assured  should  be  in  writing  sent  by  post  to,  or 
delivered  at,  the  head  office  of  the  insurance  com- 
pany. An  accident  having  happened  to  a  work- 
man on  October  10, 1900,  the  employers  notified 
the  fact  of  the  accident  by  telephone  to  the  person 
who  had  introduced  the  insurance  company  to 
them.  The  employers  received  a  notice  in 
writing  from  the  injured  workman  dated  De- 
cember 1, 1900,  of  his  intention  to  claim  com- 
pensation, and  they  forwarded  this  notice  to 
the  insurance  company  on  December  4.  An 
award  of  compensation  under  the  Act  of  1897 
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having  been  made  in  favour  of  the  workman, 
the  employers  claimed  to  be  indemnified  by  the 
insoranoe  company  i—Held^  that  the  giving  of 
inmiediate  notice  of  the  accident  was  a  condi- 
tion precedent  to  the  employers'  right  to  be 
indemnified,  that  the  commmiication  to  the 
person  who  had  introduced  the  employers  to  the 
company  was  not  notice  to  the  company,  and 
that  therefore  the  company  were  not  liable. 
Williams  and  Lancashire  and  Yorkshire  Acci- 
dent Insurance  Co.,  In  re,  61  W.  R.  222— 
Bigham,  J. 

Workmen's  Cknnpensatioxi— Premium  Payable 
aeoordiiig  to  Wages  Paid— Aisared  to  fttmish 
Acoonnt  of  Wages.]  — ^  employer  insured 
against  his  liability  under  the  Workmen's  (Com- 
pensation Act,  1897,  or  at  common  law,  in 
respect  of  accidents  to  his  workmen.  The  pro- 
posal stated  that  the  total  estimated  amount  of 
wages  paid  annually  by  the  assured  was  3,000Z., 
and  he  agreed  to  pay  a  premium  of  6s.  6d.  per 
cent,  on  the  total  amount  of  wages  paid,  and  to 
render  at  the  end  of  each  year  an  account  of 
the  wages  paid.  The  first  payment  "  on  account 
of  premium  "  was  8/.  5s.,  which  was  6s,  6d.  on 
the  3,000L  estimated  amount  of  wages.  The 
assured  ceased  to  insure  at  the  end  of  the  second 
year:— fleW,  that  the  assured  was  bound  to 
render  an  account  of  the  wages  actually  paid 
during  the  two  years.  General  Accident  Assu- 
rance Corporation  v.  Day,  21  T.  L.  R.  88— 
Buckley,  J.  And  see  Mabteb  and  Servaitt, 
col.  1479. 

AppUeation  for  Poliey  —  Covering  Hote — 
Policy  Delivered  to  Amred  after  Happening 
of  Accident  —  Terms  of  Policy  not  Brought 
to  Notice  of  Amred  —  '*  Immediate  notice 
of  accident"  to  be  Given  —  Failure  by  As- 
sured to  CKve  Notice  —  Ckmdition  Precedent  — 
Condition  to  Forward  Written  Claim  within 
Three  Bays  of  Beceipt— Bepndiation  by  In- 
surer of  Claim  for  Compensation  —  Waiver  of 
Condition  by  Insurer.] — The  respondents  signed 
a  proposal  form  for  insurance  by  the  appellants 
against  injury  by  accident  to  their  workmen, 
and  received  a  cover  note,  signed  by  the  appel- 
lants' local  agent,  which  contained  the  words 
"cover  to  hold  good  from  this  date."  A  few 
days  subsequent  to  the  receipt  of  the  covering 
note,  one  of  the  respondents'  workmen  received 
injuries  in  the  course  of  his  employment  which 
resulted  in  death  nearly  three  months  later.  A 
policy,  sealed  by  the  appellants  the  day  follow- 
ing the  accident,  but  only  delivered  to  the 
respondents  about  a  week  later,  contained  a 
clause  that  "  the  employer  shall  give  immediate 
notice  to  the  "  appellants  "  of  any  accident .  .  . 
and  shall  forward  to  the"  appellants  "every 
written  .  .  .  notice  of  claim  received  within 
three  days  after  receipt"  thereof,  and  also  a 
clause  that  the  observance  and  performance  by 
the  respondents  of  the  times  and  terms  above 
set  out,  so  for  as  they  contained  anything  to  be 
done  by  the  respondents,  were  to  be  the  essence 
of  the  contract.  No  notice  of  the  accident  was 
given  until  the  day  before  the  workman's  death, 
when  verbal  notice  was  given  to  the  appellants' 
local  representative.  Subsequent  to  the  work- 
man's death  written  notice  of  a  claim  by  his 
dependants  for  compensation  was  given  to  the 
respondents;  but  this  was  not  forwarded  to 
the  appellants,  who  were  merely  informed  by 
letter  that  such  a  claim  had  been  made.    The 


appellants  having  repudiated  liability,  the  re- 
spondents, in  arbitration  proceedings,  settled 
the  claim  for  compensation,  and  sought  to 
recover  the  amount  so  paid  from  the  appel- 
lants:— Held  (Vaughan  Williams,  LJ".,  and 
Buckley,  L.J.-;  Fletcher  Moulton,  L-J., 
dissenting),  tjhat  the  giving  of  immediate  notice 
of  the  accident  was  not  a  condition  precedent 
to  the  respondents'  right  to  recover,  inasmuch 
as  in  the  absence  of  evidence  that  the  reeptm- 
dents  knew  or  had  the  opportunity  of  knowing 
the  conditions  of  the  policy  (the  onus  of 
proving  which  lay  on  the  appellants),  the  risk 
undertaken  by  the  appellants  for  the  period 
prior  to  the  delivery  of  the  policy  did  not  im- 
pose upon  the  respondents  the  obligation  to 
give  such  notice  prior  to  the  receipt  by  them  of 
the  policy  or  of  information  that  it  contained 
such  a  condition.  Held,  also,  that  the  appel- 
lants, by  repudiating  the  claim  for  compensa- 
tion, had  waived  performance  of  the  condition 
that  the  respondents  should  forward  to  the 
appellants  the  written  notice  of  claim  for  com- 
pensation within  three  days  after  receipt 
thereof  by  the  respondents.  ColenuMCs  De- 
positories, Lim.,  and  lAfe  arid  Health  Assurance 
Association,  In  re,  76  L.  J.  K.B.  865;  [1907]  2 
K.B.  798;  79  L.  T.  420;  23  T.  L.  R.  638- 
C.A. 

Accident  Insoranoe  by  Hewipaper — ^Payment 
to  Person  Adjudged  by  Editor  to  be  Hezt-of- 
Inn — ^Hezt-of-kin.]— A  weekly  periodical  named 
Ansu)ers  contained  a  statement  that  in  the 
event  of  any  person  being  killed  by  an  accident 
to  any  train  in  which  he  was  travelling  as  a 
passenger  Mrith  a  copy  of  the  current  number 
in  his  possession,  1,0002.  would  be  paid  to  "  the 
person  adjudged  by  the  editor  to  be  the  next- 
of-kin  of  the  deceased."  It  was  added  that 
"  the  person  or  persons  who  shall  be  adjudged 
by  the  editor  to  be  the  next-of-kin  of  the 
deceased  shall  be  the  only  person  or  persons 
entitled  to  receive  and  give  a  valid  discharge 
for  the  money."  A  person  was  killed  in  an 
accident  to  a  train  in  which  he  was  travelling, 
having  in  his  possession  a  copy  of  the  current 
number  of  Answers.  He  was  survived  by  three 
brothers  and  a  sister.  After  enquiry,  the  editor 
adjudged  the  sister  to  be  his  next-of-kin,  and 
paid  1,0002.  to  her.  In  an  action  by  the 
brothers  against  her, — Held,  that  they  had  no 
right  to  share  in  the  sum  so  paid.  Hunter  v. 
Hunter,  7  F.  186— Ct.  of  Sess. 

Continuing  Declaration  —  Proviio  against 
Insurance  In  other  Office  —  Second  Proposal 
and  Policy  between  First  Proposal  and  P^cy.] 

— A  policy  contained  a  proviso  **  that  if  the  in- 
sured be  at  any  time  during  the  continuance  of 
this  policy  insured  against  death  or  disablement 
by  accident  or  disease  in  any  other  company 
without  notice  being  given  to  the  said  directors 
and  their  written  consent  obtained  .  .  .  this 
policy  shall  be  absolutely  void."  After  the  pro- 
posal for  this  policy  was  made,  but  before  it 
was  issued,  the  insured  made  a  proposal,  which 
was  accepted,  and  the  policy  issued,  by  another 
company.  No  consent  was  obtained  in  accord- 
ance with  the  proviso : — Held,  that  >the  first 
policy  was  void.  Declarations  made  in  the  pro- 
posal for  a  policy  are  in  the  nature  of  continuing 
declarations  until  the  issue  of  the  policy. 
Marshall  and  Scottish  Employers*  Liability  Co., 
In  re,  86  L.  T.  767— Wright,  J. 
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3.  Burglary. 

Burglary  and  Housebreaking— Lots  by  Theft 
— **  Actual  forcible  and  yiolent  entry  npon  pre- 
mises " — Thief  Taming  Door-handle  and  Entering 
Shop.] — A  policy,  after  reciting  that  the  plaintiff 
was  desirous  of  insuring  his  goods  against  loss 
or  damage  **  by  burglary  and  housebreaking  as 
hereinafter  defined,*'  witnessed  that  if  the  goods 
should  be  lost  "  by  theft  following  upon  actual 
forcible  and  violent  entry  upon  the  premises," 
the  defendants  would  make  such  loss  good. 
The  premises  were  described  in  the  proposal  for 
the  policy  as  shop,  warehouse,  and  dwelling, 
protected  by  wood  shutters  and  iron  bars  and 
iron  plates  inside.  Early  in  the  morning, 
during  the  temporary  absence  of  the  shopman, 
a  thief  entered  the  shop  by  turning  the  handle 
of  the  door,  and  having  wrenched  an  iron  plate 
to  which  a  locked  padlock  was  attached  ofi  the 
door  of  a  glass  shop  front  or  show  case,  stole 
the  goods  in  the  show  case: — Held^  that  the 
entry  by  the  thief  was  not  an  **  actual  forcible 
and,  violent  entry  upon  the  premises  "  within 
the  meaning  of  the  policy,  so  as  to  entitle  the 
plaintiff  to  recover,  inasmuch  as  the  entry  con- 
templated was  an  entry  effected  by  real  violence 
or  force,  and  not,  for  instance,  by  stealth .  Oeorge 
v.  Goldsmiths*  and  General  Burglary  Insurance 
Association,  68  L.  J.  Q.B.  365;  [1899]  1  Q.B. 
596 ;  80  L.  T.  248  ;  47  W.  R.  474— C.A. 

Held  also,  that,  assuming  the  entry  effected 
by  turning  the  handle  of  the  door  was  not  an 
**  actual  forcible  and  violent  entry,"  then  what 
happened  afterwards  in  the  shop  did  not  consti- 
tute an  entry  within  the  meaning  of  the  policy, 
as  the  entry  must  be  an  entry  from  outside  the 
shop.    lb. 

4.  Fire. 

Agreemont  to  Insure— Consensus — Ck^ndition— 
Mutual  Insurance  Company.]— A  firm  agreed  to 
insure  their  works  against  fire  with  the  pursuers. 
The  policy  tendered  by  the  pursuers  stated  that 
the  insured  had  agreed  4o  become  members  of 
the  insurance  company.  Under  the  articles  of 
association  of  the  company  the  members  were 
liable  to  contribute  in  the  event  of  the  liqui- 
dation of  the  company.  The  firm  refused  to 
accept  the  policy.  In  an  action  by  the  insur- 
ance company  against  the  firm  for  payment  of 
the  prenuum,— 1/cW,  that  they  had  not  agreed 
to  become  members  of  the  company.  Star  Fire 
and  Burglary  Insurance  Co.  v.  Davidson,  6  F. 
83— Ct.  of  Sess. 

Goods  Sent  by  Cnstemer  for  Manufacture  — 
Beceipt  Hote  with  Printed  Clause,  "All  goods 
held  in  trust  covered  by  insurance  against  fire  " 
— Obligation  of  Manufacturer  to  Insure  on  Behalf 
of  Customer.] — L.,  a  miller,  received  from  cus- 
tomers hay  to  be  chopped,  and  on  receipt  of 
each  lot  of  hay  he  sent  a  note  setting  out  the 
quantity  received,  with  a  statement  of  the 
charges  for  chopping  it,  under  this  printed 
heading :  *•  All  goods  held  in  trust  covered  by 
insurance  against  fire."  A  fire  having  occurred 
at  L.'s  mills,  hay  belonging  to  0.,  which  had 
been  sent  in  to  be  chopped  (the  receipt  of  which 
had  been  acknowledged  as  above  stated},  was 
destroyed.  At  the  date  of  the  fire  L.  held  a 
VOL.  I. 


policy  of  insurance  in  his  own  name  which 
insured  **  stock-in-trade,  the  property  of  the 
insured,  or  held  by  him  in  trust  or  on  commis. 
sion,  for  which  he  is  responsible."  The  insur- 
ance conipany  paid  a  sum  which  included  the 
value  of  C.'s  hay  i—Held,  first,  that  L.  had  con- 
tracted to  insure  the  hay  on  behalf  of  C. ;  and 
secondly,  that  even  if  the  policy  did  not  cover 
customers'  risk  G.  was  entitled  to  a  preferential 
claim  on  the  sum  recovered  under  the  policy, 
the  insurance  company  having  in  fact  paid  the 
value  of  C.'s  hay.  Cochran  v.  Leckie's  Trustee, 
8  F.  975— Ct.  of  Sess. 

Policy— Condition  that  no  Additional  Policy 
Allowed  except  by<  Consent.]— The  respondents 
effected  policies  of  fire  insurance  with  the  ap- 
pellants. A  condition  of  the  policies  was  that 
no  additional  insurance  on  the  property  covered 
was  allowed  except  with  the  consent  of  the 
company  indorsed  thereon,  and  the  policies 
were  to  be  void  on  breach  of  the  condition. 
Shortly  before  the  occurrence  of  a  fire  the  re- 
spondents took  out  a  policy  in  another  company, 
by  which  it  was  executed.  A  condition  of  this 
policy  was  that  it  should  be  of  no  effect  unless- 
the  premium  due  had  been  whoUy  or  partially 
paid.  No  payment  was  made  in  respect  of  it : 
— Held,  that  there  had  been  no  breach  of  the 
condition  in  the  policy  issued  by  the  appellants. 
Equitable  Fire  and  Accident  Office  v.  The  Ching 
Wo  Hong,  76  L.  J.  P.C.  81 ;  [1907]  A.C.  96  ;  96 
L.  T.  1 ;  23  T.  L.  R.  200-P.C. 

Lloyd's  Poliey  —  **  Sulject  to  avera^  "  — 
Average  Clause.]— In  a  Lloyd's  fire  policy  the 
words  "  subject  to  average  "  imply  the  follow- 
ing average  clause;  Whenever  a  sum  insured 
is  declared  to  be  subject  to  average,  if  the 
property  covered  thereby  shall  at  the  breaking 
out  of  any  fire  be  collectively  of  greater  value 
than  such  sum  insured,  then  the  insured  shall 
be  considered  as  being  his  own  insurer  for  the 
difference,  and  shall  bear  a  rateable  share  of  the 
loss  accordingly.  The  effect  of  the  words  is  not 
altered  where  specific  parts  of  the  property  so 
insured  are  covered  by  other  policies.  Actne 
Wood  Flooring  Co.  v.  Marten,  90  L.  T.  313  ;  9 
Com.  Cas.  157  ;  20  T.  L.  R.  229— Bruce,  J. 

Warranty — Condition  Precedent.] — Un- 
derwriters at  Lloyd's  subscribed  a  fire  policy  on 
the  plaintiffs'  stock  in  trade.  The  policy  con- 
tained the  following  clause  :  *^  Warranted  same 
gross  rate,  terms,  and  conditions  as,  and  to 
follow,  the  British  Law,  which  company  has 
1,750/.  on  the  block  of  brick  buildings  in  which 
the  risk  is  a  portion  of  the  same.'*  The  build- 
ings were  not  insured  with  the  British  Law 
Company  for  1,750/.,  but  for  1,350/.  During 
the  currency  of  the  policy  some  of  the  plaintiffs' 
goods  were  destroyed  by  fire : — Held,  affirming 
the  judgment  of  Mathew,  J.  (5  Com.  Cas.  110), 
that  the  statement  that  the  company  had  1,750/. 
on  the  buildings  was  a  warranty,  the  perform- 
ance of  which  was  a  condition  precedent  to  the 
liability  of  the  underwriters  on  the  policy,  and, 
there  having  been  a  breach  of  the  warranty, 
the  underwriters  were  not  liable  to  pay  a  loss. 
Bancroft  v.  Heath,  6  Com.  Cas.  137— O.A. 

Subrogation — Compulsory  Purchase — ^Notice  to 
Treat— Pire  Occurring  after  Notice— Payment  by 
Insurers— Bights  against  Assured.]- The  de- 
fendant effected    an  insurance   upon  certain 
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buildings  with  the  plftintiff  oompftny.  During 
the  currency  of  the  policy  the  P.  Corporation, 
under  the  powers  conferred  by  the  Lands 
Clauses  Consolidation  Act,  1845,  served  upon 
the  defendant  a  notice  to  treat  for  the  property. 
Before  anything  had  been  done  under  the 
notice,  the  buildings  were  destroyed  by  fire,  and 
the  plaintiffs  paid  to  the  defendant  925^,  the 
agreed  amount  of  the  loss.  The  amount  to  be 
paid  by  the  corporation  for  the  property  was 
afterwards  agreed  between  the  defendant  and 
the  corporation  at  a  sum  arrived  at  by  taking 
into  account  the  925^.  paid  by  the  plaintiffs  to 
the  defendant,  the  corporation  agreeing  to 
indemnify  the  defendant  against  any  claim  by 
the  plaintiffs.  In  an  action  by  the  plaintiffis 
against  the  defendant  to  recover  back  the  925^, 
— Heldt  that,  the  contract  being  one  of  mere 
indenmity,  the  plaintiffs,  on  payment  of  the 
loss,  became  entitled  to  the  rights  then  vested 
in  the  defendant  in  respect  of  the  destroyed 
property,  including  a  right  to  be  paid  by  the 
corporation  the  value  of  the  property  as  at  the 
date  of  the  notice  to  treat;  that  it  was  not 
competent  to  the  defendant  by  any  arrangement 
with  the  corporation  to  deprive  the  plaintiffs  of 
the  benefit  of  such  right ;  and  that  they  were 
therefore  entitled  to  recover.  Phctnix  Assur- 
ance Co,  V.  Spooner,  74  L.  J.  K.B.  792  ;  [1905] 
2  K.B.  758;  98  L.  T.  806;  54  W.B.  818;  10 
Com.  Cas.  282;  21  T.  L.  R.  577— Bigham,  J. 

Be-insnraiioe — Blip — Oonstmotion  of  Oontraot.] 
— A  re-insurance  against  fire  was  effected  by  one 
company  with  another  by  the  attachment  of  a 
typewritten  slip  or  rider  containing  the  special 
terms  of  the  contract  to  a  printed  form  of 
policy,  which  was  not  amended  except  by  the 
addition  of  the  syllable  "  re  '*  to  **  insure."  One 
of  the  stipulations  of  the  printed  form  was  that 
no  suit  or  action  on  the  policy  should  be  sus- 
tainable unless  commenced  within  twelve 
.months  after  the  fire: — Held^  that  this  stipu- 
lation could  not  apply  to  the  contract  of  re- 
insurance, which  was  completely  expressed  in 
the  typewritten  slip,  as  it  was  foreign  to  the 

Surpose  of  re-insurance,  and  its  observance  was 
ependent  on  the  conduct  of  other  persons, 
including  possibly  persons  in  whose  fovour  time 
was  runnmg.  Home  Insurance  Co.  of  New 
York  V.  Victoria-Montreal  Fire  Insurance  Co.j 
76  L.  J.  P.C.  1 ;  [1907]  A.C.  59 ;  95  L.  T.  627 ; 
23  T.  L.  R.  29— P.C. 

Bight  to  Policy  Xoneys-^Teiuuit  for  Life.]— 
See  Settled  LAin>. 


5.  Life. 

By-laws  of  Oompany— Power  to  Alter  By-laws 
—  Protpootni  —  Participating   PoUoy-bolder.]  — 

Where  a  policy  of  life  assurance  is  expressed  to 
be  issued  subject  to  the  deed  of  settlement  of 
the  company  and  its  by-laws,  and  by  the  con- 
stitution of  the  company  power  is  given  in  a 
prescribed  manner  to  alter  the  by-laws  from 
time  to  time,  and  no  reference  is  made  in  the 
policy  to  prospectuses  issued  by  the  company, 
the  policy  constitutes  the  whole  contract,  and 
the  Court  cannot  for  the  purpose  of  construing 
the  contract  refer  to  the  prospectuses.  British 
Equitable  Assurance  Co,  v.  Baily,  75  L.  J.  Ch.  78 ; 
[1906]  A.C.  85;  94  L.T.I;  13  Manson,  18; 
82  T.  L.  R.  152— H.L.  (E.) 


liU  AsAvitiM  ftnuitod  by  Tea  Monhamti  to 
Onftomon  Boeoming  Widowt— Bepoait.]— N.  k 

Co.  were  tea  merchants  who,  in  connection 
with  their  business  as  such,  had  since  1897 
offered  to  married  women  who  had  bought 
their  tea  for  a  certain  time  before  the  death 
of  their  husbands  annuities  of  a  certain  amount 
so  long  as  they  remained  widows.  N.  &  Co. 
were  not  registered  under  the  Acts  relating  to 
friendly  societies,  and  had  not  deposited 
20,0002.  with  the  Aocountant-General  of  the 
Court  of  Cliancery :— JBe2d,  that  they  were  a 
company  within  the  Life  Assurance  Act,  1870, 
and  liable  to  a  penalty  for  oonunencing  business 
without  making  such  deposit.  Nelson  v.  Board 
of  Trade,  84  L.  T.  565;  49  W.  R.  590;  65  J.  P. 
487— D. 

Policy  on  the  Lifb  of  Anothor  —  AbMneo  of 
Insnrablo  Interoit — Boeorerj  of  Promiimis.] — 
The  agent  of  the  defendants,  an  insurance  com- 
pany, in  good  tskith  and  Ix^eving  his  statement 
to  be  true,  represented  to  the  plaintiff  that  •n 
insurance  effected  by  him  on  the  life  of  his 
mother  would  be  a  valid  insurance,  and  the 
plaintiff,  relying  upon  that  representation, 
effected  such  an  insurance  and  paid  premiums 
thereunder.  In  an  action  to  recover  bftck  the 
premiums,— Ke^,  that,  assuming  the  policy  to 
be  illegal  and  void  for  want  of  an  insurable 
interest,  the  representation  having  been  inno- 
cently made  by  the  agent,  the  parties  were  in 
pari  delicto,  and  the  premiums  could  not  be 
recovered  back.  Harse  v.  Pearl  Life  Assurance 
Co.,  78  L.  J.  K.B.  878;  [1904]' 1  K.B.  558; 
90  L.  T.  245 ;  52  W.  R.  457;  20  T.  L.  R.  264- 
C.A. 

Insurable  Interoit  —  Condition  that  tko 

Poliey  shall,  after  a  whole  Tear,  bo  *'  iaooatost- 
able."] — A  condition  in  a  policy  of  life  insurance 
that,  provided  the  premiums  have  been  regularly 
paid,  it  shall,  after  a  year,  be  "  incontestable," 
does  not  override  the  enactment  of  the  Legis- 
lature that  "  the  insured  must  have  an  insurable 
interest  in  the  life  upon  which  the  insurance 
is  effected " ;  and  an  insurer  who  does  not 
possess  an  '*  insurable  interest "  as  defined  in 
the  Code  of  Lower  Canada  is  not  a  lawful 
holder  of  the  policy,  though  it  is  more  than  a 
year  old,  and  the  premiums  have  been  regularly 
paid.  Anctil  v.  Manufacturers*  Life  Insurance 
Co,,  68  L.  J.  P.C.  123;  [1899]  A.C.  604;  81 
L.  T.  279— P.C. 

Life  Polioy— Xisstatoment  of  Ago — ^Baooipt 
of  Premiums  after  Knowlodgo  of  lUiitatoaMat 
— ^Ai&rmation  of  Polioy.]— In  a  propoeal  for  a 
life  policy  a  lady,  by  mistake,  declared  her  age 
to  be  forty-one  next  birthday,  instead  of  forty- 
four,  which  it  in  foot  was.  The  polioy  was 
effected  in  1888,  and  by  it  the  defendant  com- 
pany undertook  to  pay  the  sum  of  2,000f .  upon 
the  death  of  the  assured,  or  on  her  attaimng 
the  age  of  sixty  years.  The  mistake  vras  not 
discovered  until  1897,  and  after  being  informed 
of  it  the  defendant  company  accepted  from  an 
assignee  of  the  policy  two  prenuums  on  the 
old  footing,  but  subsequently  declined  to  re- 
ceive any  more,  and  claimed  to  avoid  the  policy 
under  the  terms  of  the  proposal  and  contract 
The  lady  attained  the  age  of  sixty  on  March  6, 
1904,  and  was  still  living : — Held,  that  the  de- 
fendants must  be  treated  as  having  affirmed  the 
policy  as  it  stood,  and  were  liable  to  pay  the 
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moneys  seoored  thereby  when  the  lady  in  fact 
attained  sixty  years.  Hemmings  y.  Sceptre 
Life  Association,  74  L.  J.  Ch.  281;  [1906]  1 
Ch.  366 ;  92  L.  T.  221 ;  21  T.  L.  R.  207— Keke- 
wich,  J. 

Miirepretentation  —  Beicisgiom  —  MaTiinnin 
Bate  of  Premium  Oalenlatod  aeoerding  to  Age  of 
Member— Age  of  Member  at  Bate  of  Policy  or 
at  Bate  of  Oall.] — F.  took  out  a  policy  with  the 
appellant  company,  which  pohcy,  by  one  of 
its  clauses,  provided  that  at  stated  intervals 
there  should  be  payable  to  the  company  a 
mortuary  premium  for  such  an  amount  as  the 
executive  committee  might  deem  requisite, 
which  amount  should  not  exceed  the  maximum 
rates  indorsed  on  the  policy,  according  to  the 
age  of  each  member.  After  some  years  the 
company  demanded  higher  premiums,  contend- 
ing that  they  were  entitled  under  the  terms 
of  the  policy  to  make  a  call  upon  F.  not  ex- 
ceeding the  maximum  amount  stated  in  the 
table  indorsed  on  his  policy,  according  to  his 
age  at  the  date  when  the  call  was  made,  and 
not  at  the  date  when  the  policy  was  issued  : — 
Heldy  that  the  conditions  on  the  policy  were  so 
worded  as  to  mislead  F.,  and  that  he  was 
entitled  to  rescind  the  contract  and  to  claim 
a  return  of  the  amount  of  the  premiums  he  had 
paid.  Mutual  Reserve  Life  Insurance  Co.  v. 
Foster,  20  T.  L.  R.  716— H.L.  (E.) 

MaTimnm  Galls— Bate  Oalculatod  aceord- 

ing  to  Age  of  Member  —  Belay  —  BetoissioiL  of 

Ckmtract.]— Contract  rescinded  on  the  ground 
of  misrepresentation  and  the  sums  paid  under 
the  iK>lioy  returned,  notwithstanding  the  delay 
in  bringing  the  action.  Cross  v.  Mutual  Reserve 
Life  Insurance  Co.,  21  T.  L.  R.  16— Buckley,  J. 
S.P.  MeriTto  v.  Muttial-  Reserve  Insurance  Co., 
21  T.  L.  R.  167— Joyce,  J. 

Parol  Bepretentation— Agent— Collateral 

Contract  —  Varying  Terms   of  Policy.]  —  The 

plaintiff  effected  a  semi-tontine  life  policy  for 
6,0002.  with  the  defendants  through  their  agent, 
who  had  previously  represented  to  'him  in 
writing  that  the  cash  value  at  the  end  of 
fifteen  years  would  be  7,390Z.  Clause  11  of  the 
policy  stated  that  the  contract  between  the 
parties  was  completely  set  forth  in  the  policy 
and  the  application  therefor,  and  that  none  of 
its  terms  could  be  modified  except  by  an  agree- 
ment signed  by  one  of  certain  officers,  of  which 
the  agent  was  not  one.  At  the  end  of  the 
fifteen  years  the  plaintiff  claimed  7,890^,  which 
the  defendants  refused  to  pay,  upon  the  ground 
that  under  the  policy  only  6,1062.  5s.  was  due  : 
— Held,  that,  assuming  that  the  agent  had 
authority  to  make  the  representation,  it  was 
not  a  separate  and  collateral  agreement,  as  it 
was  inconsistent  with  the  terms  of  the  policy 
and  expressly  excluded  by  clause  11,  and  that 
therefore  it  was  not  admissible  in  evidence 
against  the  defendants.  Homcastle  v.  Equita>ble 
Life  Assurance  Society  of  the  United  Stales,  22 
T.  L.  R.  735-C.A. 

By  Agent— Policy  of  Insurance— Void 

throogk  Misrepresentations  —  Batification  of 
Misrepresentations  by  Insurance  Company— Pre- 
minms  Betainod  by  Company — Premiums  Bepay- 
able  by  Company.]— The  plaintiff,  who  had  taken 
out  a  policy  with  an  insurance  company  on  the 
life  of  her  brother,  was  induced  to  continue 


paying  the  premiums  by  statements  made  by 
agents  of  the  company,  which  they  were  not 
authorised  to  make,  and  which  were  in  fact 
untrue — that  at  the  end  of  five  years  she 
would  get  a  free  policy,  and  that  she  would 
then  get  out  all  sne  put  in: — Held,  that  the 
insurance  company  were  liable  to  repay  to 
the  plaintiff  all  the  premiums  which  she  had 
paid  since  the  misrepresentations  were  made  to 
her,  on  the  ground— first,  that  the  misrepresen- 
tations made  the  contract  of  insurance  void ;  and 
secondly,  that  the  company  could  not  retain 
the  benefit  of  a  contract  which  the  plaintiff 
was  induced  to  enter  into  by  a  misrepresen- 
tation, even  though  the  agent  had  no  authority 
to  make  it.  KettUwell  v.  Refuge  Assurance  Co., 
76  L.  J.  K.B.  711 ;  [1907]  2  K.B.  242 ;  97  L.  T. 
106 ;  23  T.  L.  R.  606— D.  On  appeal,  see  11 
L.  J.  K.B.  421 ;  [1908]  1  K.B.  646 ;  97  L.  T. 
896. 

Premium— Payment  by  Quarterly  Instalments 
—  Bays  of  Grace — Death  of  Assured  before 
Premium  Paid.] — By  a  policy  of  life  insurance 
the  assured  had  the  option  of  paying  the 
premiums  half-yearly  or  quarterly  instead  of 
annually,  and  one  of  the  conditions  indorsed 
on  the  policy  provided  that  if  the  premiums 
were  paid  by  such  instalments,  and  a  claim 
arose  at  any  time  during  the  subsistence  of  the 
policy  and  before  all  the  premiums,  whether 
half-yearly  or  quarterly,  for  the  then  current 
year  had  become  due  and  been  paid,  the  amount 
of  such  half-yearly  or  quarterly  premiums,  so 
not  having  become  due  and  been  paid,  should 
be  deducted  from  the  sum  assured  and  the 
balance  alone  be  payable  by  the  insurance  com- 
pany. Thirty  days'  grace  was  allowed  by  the 
policy  for  payment  of  the  premiums,  and  this 
period  was  by  arrangement  extended  to  thirty- 
one  days.  During  the  subsistence  of  the  policy 
one  of  the  premiums  (which  was  paid  quarterly) 
was  paid  by  the  assignee  of  the  policy  withm 
the  extended  days  of  grace,  but  at  the  time  it 
was  paid  the  assured  had  been  dead  some 
hours,  although  this  fact  was  not  known  to  the 
assignee  or  to  the  insurance  company : — Held, 
that,  notwithstanding  the  death  of  the  assured 
before  payment  of  the  premium,  the  insurance 
company  was  liable  on  the  policy.  Pritchard 
V.  Merchants  dc.  Life  Assurance  Society  (27 
L.  J.  C.P.  169 ;  3  C.  B.  (n.s.)  622)  distinguished. 
Stuart  V.  Freeman,  72  L.  J.  K.B.  1 ;  [1903] 
1  K.B.  47 ;  87  L.  T.  616— C.A. 

Per  Mathew,  L.J. — Payment  of  a  premium 
at  any  time  within  the  stipulated  days  of  grace 
is  equivalent  to  payment  on  the  day  when  the 
premium  became  due.    lb. 

,  Von-payment— Lapse  of  Policy— Subse- 
quent Payment — Conditional  Boceipt  by  Insur- 
ance Company— Neglect  of  Assured  to  Bead  Condi- 
tions—Buty  of  Company — Estoppel.] — ^A  policy  of 
life  insurance  effected  with  an  insurance  com- 
pany was  expressed  to  be  conditional  upon  tho 
payment  of  the  premiums  each  year  within 
thirty  days  of  their  becoming  due.  The  holder 
of  the  policy  failed  to  pay  a  certain  premium 
within  thirty  da^  of  its  becoming  due.  On  his 
afterwards  sendmg  the  money  to  the  comjpany 
they  sent  back  to  him  a  receipt  upon  a  prmted 
form,  which  stated  that  the  policy  had  lapsed 
and  that  the  payment  was  accepted  subject  to 
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certain  oonditionB  printed  on  the  back  of  the  , 
receipt.  He  received  this  receipt,  but  did  not  ; 
read  it.  One  of  these  conditions  was  that  the  ^ 
person  whose  life  was  insured  had  been  during  . 
the  past  twelve  months  in  continuous  good 
healtn  and  free  from  all  disease ;  and  he  was  in  , 
fact,  and  to  his  knowledge,  suffering  at  that  \ 
time  from  a  disease  of  which  he  afterwards  , 
died.  Until  he  died  the  subsequent  premiums 
were  ptmctually  paid.    On  his  death  the  com-  ' 

Eany  refused  to  pay  the  sum  for  which  his  life  , 
ad  been  insured  on  the  grotmd  that  the  policy  | 
had  lapsed,  and  the  conditions  of  the  receipt  i 
above  mentioned  had  not  been  complied  with.  ' 
In  an  action  to  recover  the  amovmt  of  the  insur-  i 
anoe  money, — Heldy  that,  as  the  policy  had 
lapsed  on  accotmt  of  the  breach  of  its  conditions, 
and  the  plaintiff  had  given  no  evidence  of  any 
conduct  on  the  part  of  the  company  which 
would  justify  him  in  thinking  that  the  policy 
had  not  lapsed,  and  would  estop  them  from 
relying  on  the  lapsing  of  the  policy,  he  was  not 
entitl^  to  succeed  in  the  action.    Handler  v. 
Mutual  Reserve  Fund  Life  Association^  90  L.  T. 
192— C.A. 

Snioide— Agreement  by  Asenred  not  to  Com- 
mit— Condition  Precedent — Insurance  for  Benefit 
of  Creditors.]— An  application  for  a  policy  of  life 
insurance  with  the  defendant  company,  which  i 
was  expressed  to  be  part  of  the  contract,  con-  ' 
tained  the  following  clause  :  *'  I  also  warrant  and 
agree  that  I  will  not  commit  suicide,  whether  ] 
sane  or  insane,  during  the  period  of  one  year  t 
from  the  date  of  the  said  contract."    The  policy  ' 
stated  that  "  in  consideration  of  the  application 
for  this  policy,  which  is  hereby  made  part  of 
this  contract,"  the  company  promised  to  pay  to 
the  plaintiffs,  who  were  creditors  of  the  assured, 
the  sum  insured  upon  proof  of  his  death  within 
five  years  from  the  date  of  the  policy.    Within 
the  period  of  a  year  from  the  date  of  the  policy 
the  assured  committed  suicide  during  a  fit  of 
insanity : — Hcld^  that  the  clause  as  to  suicide 
operated    as    a  limitation  of  the  defendants' 
liability,  and  afforded  a  defence  to  the  action. 
Ellinger  v.  Mutual  Life  Insurance  Co.  of  New 
York,  73  L.  J.  K.B.  646;  [1904J  1  K.B.  832; 
90  L.  T.  484 ;  52  W.  R.  366  ;  9  Com.  Gas.  217  ; 

20  T.  L.  R.  368— Bigham,  J.  AOarmed,  74  L.  J. 
K.B.  39  ;   [1905]   1   K.B.  31 ;  53  W.  R.  134 ; 

21  T.  L.  R.  20— C.A. 

Warranty  against  in  Application— Life 

Policy  for  Benefit  of  Creditor— Application  made 
Part  of  Contract— Suicide  of  Assored  while  In- 
sane—Liability of  Insurer.] — An  application  for 
a  policy  of  life  insurance,  made  to  the  defendants 
as  the  basis  and  a  part  of  a  contract,  contained 
the  clause :  *'  I  also  warrant  and  agree  that  I 
will  not  commit  suicide,  whether  sane  or  insane, 
during  the  period  of  one  year  from  the  date  of 
the  said  contract."  By  the  policy  the  company, 
in  consideration  of  the  application,  which  was 
thereby  made  part  of  the  contract,  promised  to 
pay  the  sum  assured  to  the  plaintiffs,  who  were 
creditors  of  the  assured,  upon  proof  of  his  death 
within  five  years.  Within  the  period  of  one 
year  the  assured  committed  suicide  whilst  in- 
sane : — Heldj  that  the  defendant  company  were 
not  liable  upon  the  policy.  Ellinger  v.  Mutual 
Life  Insurance  Co.  of  New  York,  74  L.  J.  K.B. 
89;  [1906]  1  K.B.  81 ;  91  L.  T.  788;  10  Com. 
Cas.  22 ;  21  T.  L.  R.  20— O.A. 

Mortgage  of  PoUeies  —  Payments  by  Puisne 


Mortgagee  to  Keep  up  Policies— SalTage  GIaub.] 
— In  1^2  the  owner  of  two  policies  on  her  own 
life  mortgaged  the  same,  along  with  an  animity 
and  certain  sums  of  money  charged  on  land,  to 
Mrs.  H.  to  secure  the  sum  of  l,700i.  In  1877 
K.,  who  was  the  agent  of  the  mortgagor  and 
solicitor  for  both  mortgagor  and  mortgagee,  took 
a  puisne  mortgage  of  t^e  policies  to  secure  some 
advances  made  by  him  to  the  mortgagor. 
Thereafter  the  charges  on  the  land  became 
valueless,  owing  to  eviction,  and  the  policies 
became  the  only  security  for  the  loan.  The 
mortgagor  ceased  paying  the  premiums,  and  K. 
paid  same,  but  did  not  for  some  years  inform 
Mrs.  H.  of  the  fact.  In  1888  he  wrote  informing 
her  that  he  had  been  paying  the  premiams  for 
her  benefit,  but  not  stating  that  he  was  himsftlf 
a  mortgagee.  She  replied  repudiating  the  idea 
that  she  had  ever  given  him  authority  to  do  fo, 
to  which  he  answered  that  he  had  no  objection 
to  continue  \>aying  the  premiums  and  to  be  re- 
imbursed for  the  same  out  of  the  policy  moneys. 
Mrs.  H.  made  no  reply  to  this  letter.  The 
mortgagor  died  in  1896,  and  K.  and  his  repre- 
sentatives continued  paying  the  premiums 
down  to  her  death.  The  insurance  company 
paid  the  money  into  Court  under  the  Payment 
into  Court  Act : — Held,  that  K.  was  only  entitled 
to  a  lien  upon  the  policy  moneys  in  priority  to 
Mrs.  H.'s  mortgage  for  the  premiums  paid  by 
him,  and  interest  thereon,  after  the  date  of 
the  correspondence.  Leslie  v.  French  (52  L.  J. 
Ch.  762 ;  23  Ch.  D.  552)  discussed.  Power's 
Policies,  In  re,  [1899]  1  Ir.  R.  6— C.A. 

Application  by  Assnred  for  Adminioa  to 
Another  Company— Notice  of  Application — ^Tzans- 
fer— Person  **songlit  to  be  transfarred.**]— A 
person  insured  with  the  appellants,  having  been 
asked  by  one  of  the  respondents'  collectors  to 
transfer  to  them,  signed  a  proposal  form  in  the 
respondent  society,  and  gave  up  to  the  collector 
his  books  and  policies  in  the  appellant  company, 
receiving  policies  in  the  respondent  society.  The 
policies  in  the  appellant  company  remained  in 
existence,  and  it  was  not  the  wish  or  intention 
of  the  appellants  to  cancel  them.  Both  the  ap- 
pellant company  and  the  respondent  society 
were  within  the  Collecting  Societies  and  Indus- 
trial Assurance  Companies  Act,  1896,  but  no 
I  notice  was  given  by  the  latter  imder  section  4, 
sub-section  2  of  the  Act : — Held,  that  the  re- 
spondents were  a  society  to  which  the  assnred 
was  *•  sought  to  be  transferred"  within  the 
meaning  of  section  4,  sub-section  2,  and  that 
they  had  therefore  committed  an  offence  under 
section  14,  sub-section  1  (c)  of  the  Act.  Peari 
Life  Assurance  Co.  v.  Scottish  Legal  Life  As- 
surance Society,  70  L.  J.  K.B.  860 ;  [1901] 
1  K.B.  628 ;  84  L.  T.  158 ;  49  W.  R.  49S— D. 

I     Besnlting  Tnist— Purchase  of  Poliey  of  As- 

I  snrance  in  Hame  of  Stranger — **Oii  bidioof  of" 

j  a  Stranger— No  ttift  or  Oonsideratioii— Assuel 

'  Baneflcially  Entitled.]— W.  S.  effected  a  policy 

I  of  assurance  on  his  own  life,  which  policy  wu 

I  on  the  face  of  it  expressed  to  be  taken  out  **  for 

I  behoof  of  H.  S.,*'  and  provided  that  the  policy- 

I  moneys  should  be  payable  to  H.  S.,  her  execn- 

I  tors,  administrators,  and  assigns.    Subeequentlf 

I  W.  S.  went  through  the  form  of  marriage  with 

H.  S.,  who  was  in  fact  his  deceased  wife*s  aster. 

I  The  policy  was  never  handed  over  to  H.  S.,  vai 

the  premiums  down  to  the  date  of  his  death 

were  regularly  paid  by  W.  S.,  who  mmred 
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H.  S.  No  consideration  passed  from  H.  S., 
and  there  was  no  evidence  that  the  policy 
was  meant  as  a  provision  for  her : — Held^  that 
as  the  relationship  between  the  parties  was  not 
such  as  to  raise  any  presumption  of  advance- 
ment, the  administratrix  of  H.  S.,  although 
entitled  to  receive  the  policy-moneys  at  law, 
was  in  equity  a  trustee  thereof  for  the  estate  of 
W.  S.  Scottish  Equitable  Life  Assurance 
Society,  In  re,  71  L.  J.  Ch.  189 ;  [1902]  1  Ch. 
282 ;  85  L.  T.  720 ;  60  W.  R.  827— Joyce,  J. 

Poliey  Moaejn— Payment  into  Ckmrt—Lott  Life 
Policy.]— In  an  action  against  an  assurance 
company  to  recover  the  money  payable  under  a 
policy  of  life  assurance,  it  appeared  that  many 
years  previously  notice  of  the  loss  of  the  policy 
had  been  given  to  the  company  by  the  trustees 
to  whom  it  had  been  assigned,  and  that  since 
the  notice  the  trustees  had  paid  and  the  com- 
pany received  all  premiimis  payable  in  respect 
of  the  policy.  No  notice  had  been  given  to  the 
company  of  any  assignment  of  the  policy  other 
than  that  to  the  trustees,  or  of  any  mortgage  or 
other  claim  upon  the  policy.  The  company 
having  applied  tmder  Order  LTV.c,  rule  3,  for 
leave  to  pay  the  monev  due  under  the  policy 
into  Court  upon  an  affidavit  that  in  the  opinion 
of  the  board  of  directors  of  the  company  no 
sufficient  discharge  could  otherwise  be  ob- 
tained,— Held,  that  the  company  had  brought 
themselves  within  the  terms  of  section  8  of  the 
Life  Assurance  Companies  (Payment  into 
Court)  Act,  1896,  and  were  entitled  to  the  pro- 
tection of  that  section.  Harrison  v.  Alliance 
Assurance  Co.,  72  L.  J.  K.B.  116 ;  [1908]  1  K.B. 
184 ;  88  L.  T.  4 ;  61  W.  R.  281— O.A. 

Action  for  Declaration  of  Validity  of  Policy.]— 
The  defendants,  an  insurance  company,  refused 
to  continue  to  accept  payment  of  premiimis  on 
a  life  policy  on  the  ground  that  it  was  invalid. 
In  an  action  for  a  declaration  that  the  policy 
was  valid, — Held,  that  it  was  premature  to  de- 
cide the  question,  and  that  the  action  would  be 
dismissed  on  the  defendants'  undertaking  not 
to  rely  on  the  non-payment  as  a  bar  to  any 
future  action.  Honour  v.  Equitable  Life  Assur- 
ance Society,  69  L.  J.  Ch.  420 ;  [1900]  1  Ch.  852 ; 
82  L.  T.  144 ;  48  W.  R.  847— Buckley,  J. 

Life  Assuranee  Oompany — Seheme — OompnlMry 
Winding-ap— Other  Botinett— Badnetion  of  Oon- 
traett.] — \Vhere  a  company  carries  on  life  in- 
surance business  in  conjunction  with  other 
business,  and,  in  consideration  of  an  enhanced 
price  charged  for  an  article  it  sells,  offers  its 
customers  contingent  insurance  benefits,  the 
requirements  of  section  4  of  the  Life  Assurance 
Companies  Act,  1870,  are  not  capaUe  of  being 
satisfied,  for  the  price  paid  is  a  contributory 
sum  to  secure  two  benefits,  and  the  proportion 
paid  as  premium  cannot  be  appropriated  in 
accordance  with  the  section.  Nelson  d  Co,,  In 
re,  74  L.  J.  Ch.  290;  [1905]  1  Ch.  551 ;  92  L.  T. 
404;  53  W.  R.  361;  12  Man8on,54;  21  T.  L.  R. 
274— Buckley,  J. 

The  Court  will  not  sanction  a  scheme  for 
carrying  on  such  a  life  insurance  business  so 
as  to  avoid  a  compulsory  winding-up  on  the 
petition  of  creditors.    lb. 

Section  22  of  the  same  Act  allows  a  reduction 
of  the  contracts  between  a  company  and  its 
creditors,  but  does  not  authorise  a  provision  I 


under  which  the  latter  would  get  reduced 
benefits  from  those  contracts  as  the  result  of 
new  contracts  entered  into  with  a  new  com- 
pany,   lb. 

What  the  last-named  section  allows  is  a  re- 
duction of  all  contracts  for  the  relief  of  the 
common  debtor,  and  not  one  which  operates 
imequally  as  between  the  common  creditors. 
Absolute  arithmetical  equality  is  not  required, 
but  a  scheme  which  proceeds  upon  a  principle 
of  inequality  of  reduction  is  not  within  the 
Act.    lb. 

Other  BntineM  beddef  LifB  Afinrance — In- 
snffieieney  of  Insnranoe  Pnnd  —  Winding-ap 
Petition — Scheme.] — A  company  which  carried 
on  the  business  of  selling  tea  combined  with 
that  of  life  assurance  was  ordered  to  be  wound 
up  by  Buckley,  J.  On  appeal,  a  scheme  having 
been  prepared  and  approved  by  all  parties 
enabling  the  company  to  carry  on  its  businesses 
separately,  so  as  to  comply  with  section  4  of  the 
Companies  Assurance  Act,  1870,  and  affording 
reasonable  security  to  the  assured,  the  Court 
sanctioned  the  scheme  and  discharged  the  order 
of  Buckley,  J.,  the  company  undertaking  to 
carry  on  its  business  in  accordance  with  the 
scheme.  Form  of  scheme.  British  Widoivs 
Assurance  Co.,  In  re,  74  L.  J.  Ch.  525;  [1905] 
2  Ch.  40;  93  L.  T.  38;  64  W.  R.  63;  12  Manson, 
407 ;  21  T.  L.  R.  619— O.A. 

Oompany  Carrying  on  Other  Buiness— Depoeit 
— Winding-up  of  Oompany— Oontraot  with  Poliey- 
holden.] — The  objects  of  the  company  were  to 
sell  tea  and  to  pay  weekly  pensions  to  such  of 
their  customers  as  should  become  widows  who 
bought  tea  from  them  for  a  certain  period.  By 
one  of  the  articles  of  association  the  direc- 
tors were  to  set  aside  three-fourths  of  the  profits 
earned  by  the  company  in  each  week  as  a  fund 
to  meet  the  liabilities  of  the  company  in  respect 
of  the  pensions,  and  the  sum  so  set  apart  was  to 
be  applied  in  discharge  of  the  current  liabilities 
thereunder,  and  the  company  was  not  to  be 
under  any  liability  in  respect  of  the  pensions 
beyond  the  amount  of  the  three-fourths  of  the 
profits,  and  if  in  any  week  the  three-fourths 
should  be  insufficient  for  the  payment  of  the 
weekly  pensions  the  same  might  be  abated  rate- 
ably.  The  company  deposited  20,000/.,  as  re- 
quired by  section  3  of  the  Life  Assurance  Com- 
panies Act,  1870.  The  company  having  been 
ordered  to  be  wound  up, — Held,  that  the  20,000/. 
was  made,  by  section  4  of  the  Life  Assurance 
Companies  Act,  1870,  and  section  1  of  the  Life 
Assurance  Companies  Act,  1872,  a  security  for 
the  policy-holders  in  addition  to  the  three- 
fourths  of  the  profits;  but  that  the  general 
assets  of  the  company,  apart  from  the  three- 
fourths  of  the  profits,  did  not  belong  to  them. 
Nelson  &  Co.,  In  re,  22  T.  L.  R.  .406— War- 
rington, J. 

Agfignability  of  Poliey — Ko  Komination— 
Aeeignee  for  Value.]— iSe«  Friendly  Society. 

Assignment  of  Poliey— Estate  lhity.]~S^^ 
Revenue. 

Constraetion  of  Poliey— Wife  and  Children.]— 
See  Husband  and  Wife. 

Oorenant  to  Pay  Preminmi  on  Poliey  on  Prinei- 
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pal't  Iiif»— Bftnkrnptey  of  Prineip&l.]— See  Mobs, 
In  re,  74  L.  J.  K.B.  764 ;  ante,  Bankruptcy. 

BMoiifioii  of  Contract  to  Pnrchaie  Life  Policy 
^Dcath  of  Astnred  before  Contract.]— i^e^  Con- 

TttACT. 

Wife— Life  Policy  for  Benefit  of.]— iS^c  Hus- 
band AND  WiFB. 


6.  Marine. 

(1)  General  Principles,  1035. 

(2)  Insurable  Interest,  1036. 

(3)  Policy,  1039. 

(a)  Generally,  1039. 

(b)  Perils  Insured  Against,  1049. 

(c)  Warranty,  1056. 

(d)  Repairs,  1059. 

(e)  Premiums,  1060. 

(4)  General  Average,  1062. 

(6)  Total,  Constructive,  and  Partial  Loss,  1064. 

(6)  Re-insurance,  1070. 

(7)  Discovery,  1073. 

(8)  Mutual  Marine  Insurance,  1074. 

(9)  Apportionment  of  Policy  Moneys,  1076. 

(1)  General  Principles. 

Concealment  of  Pacti — Illegal  Adyentnre— 
Prohibition  never  Acted  Upon— Importation  of 
Arms.] — By  an  edict  of  the  Persian  Govern- 
ment in  1881,  the  importation  of  arms  and 
ammunition  was  forbidden  into  Persia.  This 
edict  has  never  been  enforced,  but  was  pro- 
bably only  to  allow  the  farmers  of  the  customs 
to  levy  arbitrary  and  heavy  duty  on  such  goods. 
The  plaintiffs  shipped  some  cases  of  cartridges 
and  rifles,  some  of  which  were  for  a  port  in 
Persian  territory  and  others  were  to  go  via  such 
ports.  The  prohibition  was  believed  by  the 
plaintiffs  to  be  a  dead  letter,  but  these  goods 
were  seized  and  confiscated  by  H.M.S.  Lapwing. 
They  were  insured  under  two  policies  of  marine 
insurance  with  the  defendants,  and  an  action 
was  now  brought  to  recover  a  total  loss  caused 
by  the  capture  at  sea : — Held,  that  these  facts, 
as  to  the  prohibition  as  known  to  the  plaintiffs, 
were  not  circumstances  material  in  estimating 
the  risk,  and  that,  therefore,  the  plaintiffs  had 
not,  when  effecting  the  insurance,  concealed  a 
fact  material  to  the  estimation  of  the  risk ;  and 
further,  that  this  adventure  was  not  illegal. 
Fracis  v.  Sea  Insurance  Co.,  79  L.  T.  28 ; 
47  W.  R.  119;  8  Asp.  M.C.  418— Bigham,  J. 
And  see  Wilson  v.  Salamandra  Assurance  Co., 
88  L.  T.  96,  col.  1047. 

Belation  of  Broker  and  Underwriter— Bnty  of 
Broker— Open  Coyen— Bectiflcation  of  Policies — 
Evidence  of  Contract  of  Sea  Insnranee.]  —  A 
broker  effecting  a  contract  of  insurance  with  an 
underwriter  on  the  instructions  of  a  principal 
owes  no  duty  to  the  underwriter.  Empress 
Assurance  Corporation  v.  Bowring,  11  Com. 
Cas.  107— Kennedy,  J. 

A  firm  of  insurance  brokers  effected  with  an 


insurance  company  a  number  of  open  coren 
for  the  purpose  of  re-insuring  risks  taken  by 
their  principals.  The  premiums  under  Uie  open 
covers  were  to  be  the  same  as  those  received  by 
the  original  insurers  less  a  brokerage  to  the 
firm.  The  brokers,  in  declaring  risks  under 
the  open  covers,  stated  definite  amounts  of 
premiums,  without  explaining  what  deductions 
had  been  made  by  the  original  insurers,  their 
principals,  in  order  to  determine  the  rates  re- 
ceived by  them.  In  each  case  policies  were 
drawn  up  by  the  company  containing  the  pre- 
miums stated  by  the  brokers.  The  insurance 
company,  afterwards  learning  the  foots,  dis- 
puted the  correctness  of  these  deductions,  and 
sued  the  brokers  for  breach  of  duty  to  the  com- 
pany in  not  securing  correct  amounts  of  pre- 
mium. The  brokers  acted  in  good  faith : — Held, 
that,  apart  from  any  question  of  the  correctness 
of  the  actual  figures,  the  brokers  owed  no  duty 
to  the  insurance  company  and  could  not  be  held 
liable  to  such  a  claim  even  if  negligence  on 
their  part  were  proved.  Held,  further,  that  the 
cover  slips  could  not  be  used  as  evidence  in 
order  to  shew  that  the  agreed  terms  of  the  re- 
insurance would  have  given  to  the  plaintiffs 
larger  premiums  than  those  which  had  been 
inserted  in  the  policies  and  paid  to  the  plaintiffs 
in  accordance  with  the  policies.    16. 

The  insurance  company  also  claimed  recti- 
fication of  the  policies  as  against  the  brokers 
so  as  to  comply  with  their  view  of  the  effect  of 
the  open  covers.  The  claim  was  made  more 
than  six  years  after  the  issue  of  the  policies  :— 
Held,  that,  apart  from  any  question  under  the 
Statute  of  Limitations,  there  was  no  clear  evi- 
dence of  common  mistake,  and  the  policies 
ought  not  to  be  rectified  as  against  the  brokers 
in  an  action  to  which  their  principals  were  not 
parties.    lb. 


(2)  Insurable  Intebest. 

Son  on  Life  of  Mothei^— Funeral  Ezpenses.};- 
A  son  is  not  by  virtue  merely  of  his  relationship 
vmder  such  a  prospective  liability  to  pay  the 
funeral  expenses  of  his  mother  as  gives  nim  an 
insurable  interest  in  her  life.  Harse  v.  Pearl 
Life  Assurance  Co.,  72  L.  J.  K.B.  638;  [1903] 
2K.B.92;  89  L.  T.  94— D. 

Foreign  Ship— Advances  by  Ship's  Agents— 
Kecessmes — Debt— Eight  to  Arrest  &ip  ad 
Fnndandam  Jorisdictionem.]  —  Agents  for  a 
foreign  ship  who  have  advanced  money  for 
necessaries  within  the  meaning  of  section  6  of 
the  Admiralty  Court  Act,  1840,  having  a  right 
to  arrest  the  ship,  not  in  respect  of  any  maritime 
lien,  but  merely  ad 'fundandam  jurisdicticnem, 
have  in  respect  of  that  riffht  an  insurable  in- 
terest in  the  ship  for  the  balance  of  advances 
unsatisfied  by  exercising  their  lien  on  freight. 
Moran,  Galloway  d  Co.  v.  Usielli,  74  L.  J.  K.B. 
494 ;  [1905]  2  K.B.  666;  64  W.  R.  250;  10  Com. 
Cas.  203 ;  21  T.  L.  R.  37a-Waltori,  J. 

Industrial  Assnranee  Company— Premiums  Pftid 
under  Void  Policy— Claim  for  Betnm  of  Pre- 
miums—Jurisdiction of  Justices.]— Section  7  of 
the  Collecting  Societies  and  Industrial  Assur- 
ance Companies  Act,  1896,  provides  that  in  all 
disputes  between  an  industrial  assurance  corn- 
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pany  and  any  member  or  person  insured,  that  i 
member  or  person  may  apply  to  the  Ck>urt  of 
summary  jurisdiction  for  the  place  where  that 
member  or  other  person  resides,  and  the  Court  { 
may  settle  the  dispute : — Heldj  that  the  section  ; 
applies  only  to  the  settling  of  disputes  between  ; 
the  assurance  company  and  its  members,  or  : 
persons  insured,  or  under  the  rules  of  the 
society ;  and  that,  consequently,  where  a  person, 
who  has  effected  an  insurance  with  an  industrial 
assurance  company  on  the  life  of  another  person, 
afterwards  clamis  the  return  of  premiums  paid 
under  the  policy,  on  the  grovmd  that  the  in- 
surance never  was  a  valid  insurance,  and  the 
policy  was  void  for  want  of  insurable  interest, 
the  section  does  not  apply,  and  the  Court  of 
summary  jurisdiction  bias  no  jurisdiction  to 
determine  such  claim,  as  the  claimant's  case 
then  is  that  he  never  was  insured  with  the  com- 
pany at  all,  and  therefore  he  is  estopped  from 
saying  that  he  is  a  *'  person  insured."  In  such 
case  the  objection  that  there  is  no  jurisdiction  in 
the  Justices  can  be  taken  before  the  Divisional 
Court,  although  such  objection  was  not  taken  or 
raised  before  the  Justices,  and  no  question  as 
to  it  is  left  to  the  Court  by  the  Justices ;  but 
the  party  so  taking  the  objection  may  have  to 
pav  the  costs  thrown  away  by  not  taking  the 
objection  at  the  proper  time.  London^  Edin- 
burghf  and  QUtsgow  Assurance  Co.  v.  Partington, 
88  L.  T.  732  ;  67  J.  P.  256— D. 

Oontraot  for  Sale  of  Goods  —  Inguranoe  for 
Invoioe  Prioe  Pint  5  per  oent.  to  be  Effected  by 
Sellen  for  Buyers— €oyering  Letter  for  Larger 
Amoimt  of  Insaranee  Handed  to  Bayers— Bight 
to  Excess.] — ^Under  a  ci.f.  contract  for  the  sale 
of  Manila  hemp  to  be  shipped  to  London,  it 
was  provided  that  insurance  for  5  per  cent,  over 
net  invoice  price  was  to  be  effected  by  the 
sellers,  for  account  of  the  buyers.  At  the  date 
of  the  contract  there  was  no  policy  in  existence, 
but  subsequently  an  insurance  was  effected  by 
the  sellers,  who,  when  the  hemp  was  paid  for, 
huided  to  the  buyers  the  shippmg  documents, 
including  an  undertaking  to  hold  1,280Z.,  the 
amount  of  the  policy  on  the  hemp,  for  the 
buyers.  This  sum  was  in  excess  of  the  net 
invoice  price  plus  5  per  cent.  A  portion  of  the 
hemp  having  been  destroyed  by  fire,  the  sellers 
claimed  that  they  were  entitled  to  so  much  of 
the  insurance  money  as  represented  the  excess 
over  the  net  invoice  price  plus  5  per  cent. : — 
Held,  that  as  at  the  time  of  the  loss  the  sellers 
had  no  interest  in  the  subject-matter  of  thtf  in- 
surance, they  had  no  claim  to  such  excess,  and 
that  the  whole  interest  in  the  insurance  had 
passed  to  the  buyers.  Landauer  v.  Asser,  74 
L.  J.  K.B.  659 ;  [1905]  2  K.B.  184 ;  93  L.  T.  20; 
63  W.  R.  534;  10  Com.  Cas.  266;  21  T.  L.  R. 
429— D. 

"P.P.L"  or  Honour  PoUoy  "on  ship"  — 
Insurable  Interest  —  Wagering  or  Speculative 
Policy.] — A  **p.p.i."  or  "honour"  policy  of 
marine  insurance  which  indemnifies  the  assured, 
who  has  no  further  proof  of  insurable  interest, 
against  loss  in  respect  of  the  non-arrival  of  a 
ship  at  a  certain  port  by  a  given  date  is  a  policy 
"  on  a  ship  "  within  section  1  of  the  Marine 
Insurance  Act,  1746,  and  illegal.  Gedge  v.  Boyal 
Exchange  Assurance,  69  L.  J.  Q.B.  506;  [1900] 
2  Q.B.  214;  82  L.  T.  463;  9  Asp.  M.C.  67; 
6  Com.  Cas.  229— Kennedy,  J« 


PoUey  Effected  on  Behalf  of  Owners  of  Ship- 
Eight  of  Charterers  to  Sue  on  Policy — Charter- 
party— Constmotion— Authority  to  Effect  Policy 
on  Behalf  of  Charterers.] — A  policy  of  insurance 
on  a  ship  B.  was  effected  by  H.  &  Sons,  in- 
surance brokers,  on  the  instructions  of  C.  &  Sons. 
The  policy  was  a  time  policy,  and  there  were 
colUsion  and  other  clauses.    The  plaintiffs  were 
charterers  of  the  ship.     During  the  currency 
of  the  policy  the  B,  came  into  collision  with 
another  ship  and  sank  it.    The  collision  was 
caused  by  the  negligence  of  the  master  and 
crew  of  the  B.,  which  was  at  the  time  being 
employed  by  the  plaintiffs  under  the  charter- 
party.     In  litigation  in  the  American  Courts 
between  ihe  owners  of  the  sunk  ship  and  the 
owners  and  charterers  of  the  B.,  it  was  held 
that  the  charterers  were  liable  to  pay  for  the 
damage,  and  they  paid,  and  now  brought  this 
action  against  the  underwriters  on  the  policy 
to  recover  their  proportion  of  the  sum  paid  as 
a  loss  under  the  policy.    The  policy  was  effected 
by  H.  &  Sons  "  as  well  in  their  own  name  as 
for  and  in  the  name  and  names  of  all  and  every 
other  person  or  persons  to  whom  the  subject 
matter  of  this  poUcy  does,  may,  or  shall  apper- 
tain in  part  or  in  all."    The  name  of  the  plain- 
tiffs nowhere  appeared  in  it.    The  charterparty 
was  made  between  C.  <fe   Sons,  described  as 
agents  for  the  owners,  and  the  plaintiffs.    It 
amounted  to  a  demise  of  the  ship.    Under  it 
the  owners  were  to  maintain    the  huU   and 
machinery  in  an  efficient  state,  and  the  char- 
terers were  to  appoint  and  pay  the  captain  and 
crew,  and  were    to  pay  for  coals,  fuel,  port 
charges,  and  pilotages ;   and  it  was  provided : 
''in  the  event  of  loss  of  time  from  collision, 
stranding,  want    of   repairs,    break    down   of 
machinery,  or  any  cause  appertaining  to  the 
duties  of  the  owner  preventing  the  working  of 
the  vessel  for  more  than  24  working  hours,  the 
payment  of  the  hire  shall  cease  from  the  hour 
when  detention  begins  until  she  be  again  in  an 
efficient  state  to  resume  her  service.    Further, 
if  in  consequence  of  such  deficiency,  collision, 
want  of  repairs,  break  down,  or  other  causes 
the  vessel  should  put  into  any  port  or  ports 
other  than  those  to  which  she  is  bound,  port 
charges,  pilotages,  and  other  expenses  at  those 
ports  shflJl  be  borne  by  the  owners ;  but  should 
the  vessel  be  driven  into  port  or  to  anchorage 
by  stress  of  weather,  such  detention  or  loss  of 
time  shall  fall  on  the  charterers.    It  is  under- 
stood in  the  event  of  the  steamer  from  above 
causes  putting  into  any  port  or  ports  other 
than  those  to  which  she  is  bound,  that  the 
charterers  are  covered  as  to  expenses  as  the 
owners    are  by  their  insurance;    the  owners 
shall  pay  for  the  insurance  on  the  vessel": — 
Held,  that  only  those  ^rsons  were  entitled  to 
the  benefit  of  the  pohcy  on  whose  behalf  it 
was  in  fact  effected ;  that  the  only  persons  on 
whose  behalf  the  brokers  were  instructed  were 
the  owners ;  and  no  inference  could  be  drawn 
from  the  charter|»arty  that  the  owners  were 
under  any  obligation  to  effect  an  insurance  on 
behalf   of  the    charterers,   or  that  the  policy 
ought  to  be  treated  as  having  been  taken  out 
on  behalf  of  the  charterers.    Boston  Fruit  Co, 
V.  British  and  Foreign  Marine  Insurance  Co., 
74  L.  J.  K.B.  273;  [1906J  1  K.B.  637;  92  L.  T. 
614 ;  53  W.  R.  420 ;  10  Asp.  M.C.  37  ;  21  T.  L.  R. 
248— C.A. 

Custom  of  Lloyd's— Knowledge.]— iSee  Custom. 


Digitized  by  LjOOQIC 


1039 


INSURANCE. 


1040 


(3)  Policy. 
(a)  Generally, 

Open  OoTor  Slip— Sum  or  Sumi  Intnnd— Stamp.] 

— The  plaintiffs,  a  marine  insurance  company, 
sued  the  defendant,  an  imderwriter,  on  an  open 
cover  or  slip  issued  at  Lloyd's,  for  the  re-insur- 
ance of  excess  of  insurance  on  goods  over  certain 
amounts  by  certain  lines  of  steamships.  The 
sum  of  4,0002.  was  specified  as  being  the  limit  of 
excess  taken  on  any  ship,  and  the  sum  of  400Z. 
was  initialled  by  the  defendant  as  being  his 
proportion  of  that  limit : — Held^  that  the  plain- 
tiffs could  not  maintain  an  action  on  such 
document,  for  it  was  a  contract  of  sea  insurance, 
and  therefore  was  not  valid  unless  it  was  in  the 
form  of  a  policy ;  and  it  was  not  a  valid  policy, 
because  it  did  not  specify  the  sum  or  sums 
insured,  as  required  by  section  98,  sub-section  8 
of  the  Stamp  Act,  1891.  Home  Marine  Insur- 
ance Co.  V.  Smith,  67  L.  J.  Q.B.  777 ;  [1898]  2 
Q.B.  361 ;  78  L.  T.  734  ;  46  W.  R.  661 ;  8  Asp. 
M.C.  408— C.A. 

Polioy  on  Hull  and  Xaeliinary  of  Torpedo-boat 
Deetroyer  —  *' Latent  defeot "  —  "  Breakage  of 
shaft!  " — ".Triali."] — A  policy  of  marine  insur- 
ance upon  the  hull  and  machinery  of  a  torpedo- 
boat  destroyer  covered  the  following  perils : 
*'  Fire  in  shops  and  on  board,  on  stocks,  trials, 
and  all  marine  risks  to  completion  and  accept- 
ance by  the  admiralty  .  .  .  and  all  other  perils, 
losses,  or  misfortunes."  Attached  to  the  policy 
was  this  clause :  *'  This  insurance  is  also  specially 
to  cover  loss  of  or  damage  to  hull  or  machinery 
through  the  negligence  of  mariners,  engineers, 
or  pilots,  or  through  explosions,  l3ursting  of 
boilers,  breakage  of  shafts,  or  through  any 
latent  defect  .  .  .  with  leave  to  go  on  trial  trips." 
During  the  trial  the  connecting-rod  of  the  star- 
board engine  broke,  causing  great  damage : — 
Heldy  that "  latent  defect  in  machinery  "  did  not 
cover  a  weakness  in  design ;  that  the  breakage 
of  the  connecting-rod  was  not  a  "  breakage  of 
shafts "  ;  and  that  "  trials  "  did  not  denote  a 
period  during  which  the  assured  were  to  be 
insured  against  fire,  but  specified  a  particular 
peril  insured  against — namely,  peril  of  trials. 
Jackson  v.  Mumford,  51  W.  R.  91 ;  8  Com.  Cas. 
61— Kennedy,  J. 

Policy  on  Ship  —  Collision  —Cargo  Bendered 
Worthless  —  Cost  of  Diseharffing  —  Liability  of 
Underwriter.] — Under  an  ordinary  policy  upon 
the  hull  and  machinery  of  a  steamship,  the 
underwriters  are  not  liable  for  expenses  incurred 
by  the  shipowner  in  discharging  and  disposing 
of  a  cargo  which,  by  reason  of  a  collision,  has 
become  worthless,  and  has  been  rejected  by  the 
cargo-owners.  Field  Steamship  Co.  v.  Burr,  67 
L.  J.  Q.B.  628 ;  [1898]  1  Q.B.  821 ;  78  L.  T.  293 ; 
46  W.  R.  490 ;  8  Asp.  M.C.  384— Bigham,  J. 

•*  Whilst  at  port  or  ports,  plaee  or  places  " 

— *•  Plaoe."]  —The  plaintiff  company  re-insured 
their  vessel  with  the  defendant  company  against 
perils  of  the  sea  "  whilst  at  port  or  ports,  place 
or  places  in  New  Caledonia."  The  vessel 
struck  a  reef  (which  was  held  to  be  part  of 
New  Caledonia)  and  loss  was  incurred  : — Held, 
that  the  spot  where  the  vessel  struck  was  not 
a  "  place  "  within  the  meaning  of  the  polioy, 
•*  place  "  in  collocation  with  *'  port  "  meaning  a 


'  place  where  a  ship  is  for  some  purpose,  and  not 

I  a  plaoe  where  she  happens  to  be  in  pesaiiig. 

,  Maritime  Insurance  Co,  v.  AUan^a  Insurantt 

Co.  of  Santander,  77  L.  J.  K.B.  69;  [lOOr  i 

K.B.  660;  18  Com.  Cas.  46 ;  23  T.  L.  R.  7(B- 

Walton,  J. 

Fraotnre  in  Shaft-— Coat  of  Beplaeiif 

Shaft] — A  policy  of  marine  insurance  effected  oo 
a  vessel  from  May,  1902,  to  May,  1908,  contained 
the  Inchmaree  clause— namely,  "  This  insurance 

also  specially  to  cover  loss  of  —  damage  to 
hull  or  machinery  through  the  n^Ugence  of 
master,  mariners,  engineers,  or  pilots,  or 
through  explosions,  bursting  of  boilers,  break- 
age of  shafts,  or  through  an^  latent  defect  in 
the  machinery  or  hull,  provided  such  loss  or 
damage  has  not  resulted  from  want  of  due  dili- 
gence by  the  owners  of  the  vessel,  or  any  of 
them,  or  by  the  manager."  In  1891  a  new  end 
was  weldeid  on  to  the  tailshaft.  That  weld 
caused  a  flaw  in  the  shaft.  In  1900  the  shaft 
was  drawn  and  passed  by  Lloyd's  surveyor. 
The  flaw  developed  into  a  crack  so  as  to  be- 
come visible  on  the  surface  of  the  shaft  some 
time  between  April,  1900,  and  October,  1902, 
but  so  long  as  the  shaft  was  in  situ  could  not 
be  discovered.  In  October,  1902,  the  shaft  was 
drawn  and  the  crack  was  discovered.  The  shaft 
was  condemned,  and  was  replaced  by  a  new 
shaft.  In  an  action  to  recover  the  cost  of  re- 
placing the  shaft, — Held,  that  a  latent  defect 
becoming  patent  was  not  within  the  words  of 
the  clause.  The  crack  which  was  the  damage 
was  not  a  damage  to  machinery  caused  by  a 
latent  defect;  it  was  the  latent  defect  itself. 
There  was  no  damage  to  the  machinery  throngb 
a  latent  defect.  Such  damage  through  a  latent 
defect  must  be  caused  by  or  arise  during  the 
currency  of  the  policy,  of  which  there  was  no 
evidence.  The  word  "  through  "  in  the  clause 
meant  "  in  consequence  of "  or  "  caused  by." 
Semble,  '*  Damage  to . . .  machinery  .  . .  through 
. . .  breakage  of  shafts  "  means  damage  caused 
by  and  consequent  upon  the  breakage  of  shafts, 
and  not  the  mere  breakage  of  shafts  unless 
caused  by  a  peril  insured  against.  Oceanic 
SUamship  Co.  v.  Faber,  97  L.  T.  466 ;  13  Com. 
Cas.  28 ;  23  T.  L.  R.  673— C.A. 

**7amitnre" — Separation  Cloths  ftoGraia 

Caxgoei  —  Dunnage  ICats.]^ Where  a  ship  i^ 
generally  employed  in  carrying  grain,  and  sepa- 
ration cloths  and  dunnage  mats  are  necessary 
for*the  proper  carriage  of  the  cargo  in  the  trade 
in  which  she  is  employed,  a  time  policy  on  the 
ship  and  its  furniture  will  cover  the  cloths  and 
mats,  although  they  are  not  being  used  upon 
the  particular  voyage  on  which  the  loss  occurs. 
HoggaHh  v.  Walker,  69  L.  J.  Q.B.  634 ;  [1900] 
2  Q.B.  283 ;  82  L.  T.  744 ;  48  W.  R.  545 ;  6  Com. 
Cas.  292  ;  9  Asp.  M.C.  84— C.A. 

Policy  on  Cargo— Cattle  Ship — Seaworthiatn 
—Implied  Warranty— Ventilation— Attendaaee 
on  Cattle— Certifieate  of  Titnees  of  Applianoei  bj 
Lloyd's  Agent's  Surveyor.] — An  implied  warranty 
of  seaworthiness  in  a  policy  on  cargo  may  be 
defined  as  a  condition  that  the  ship  shall  be  fit 
for  the  proposed  service— fit,  that  is,  in  respect 
of  all  those  things  which  appertain  to  the  safe 
carriage  of  the  cargo  in  question  to  its  destina- 
tion. Insufficient  ventilation  of  a  cattle  ship 
and  an  insufficient  supply  of  men  to  attend  the 
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cattle  on  board  constitute  a  breach  of  the 
implied  condition  of  seaworthiness ;  and  a 
stipulation  in  the  policy  that  "  the  fittings  and 
condition  of  the  cattle  to  be  approved  by  Lloyd's 
agent's  surveyor  "  does  not  exclude  the  implied 
warranty.  Sleigh  v.  Tyser,  69  L.  J.  Q.B.  626 ; 
[1900]  2  Q.B.  338 ;  82  L.  T.  804 ;  6  Com.  Cas. 
271 ;  9  Asp.  M.C.  97— Bigham,  J. 

Insurance  against  War  Bisks  —  *'  Oon- 

seqneneas  of  hostilities  "—Bloekade  of  Port  of 
Destination— Ship  Botnming  to  Port  of  Loading 
—Liability  of  Underwriter  for  Expenses.]- The 
plaintiffs  effected  with  the  defendants  a  policy 
upon  810  bags  of  rice  by  a  vessel  named  from 
Liverpool  to  any  port  in  Cuba.  The  policy  was 
expressed  to  be  against  "  all  consequences  of 
.  .  .  hostilities  or  warlike  operations."  The 
vessel  saUed  from  Liverpool  for  Havana,  and  in 
the  course  of  the  voyage  war  was  declared  and 
hostilities  began  between  the  United  States 
and  Spain,  and  Havana  was  blockaded.  On 
learning  this  at  a  port  of  call,  the  master,  under 
powers  conferred  upon  him  by  the  bill  of  lading, 
refused  to  proceed  with  the  voyage,  and  returned 
to  Liverpool.  The  plaintiffs  paid  the  freight 
and  incurred  certain  other  expenses  : — Heldf 
that  the  defendants  were  not  liable  upon  the 
policy,  as  the  plaintiffs'  loss  was  due,  not  to  the 
consequences  of  hostilities,  but  to  a  proper 
exercise  by  the  master  of  his  discretion  imder 
the  bUl  of  lading.  Nickels  v.  London  and  Pro- 
vincial Marine  and  General  Insurance  Co,,  70 
L.  J.  K.B.  29 ;  6  Com.  Cas.  15— Mathew,  J. 

Lloyd's  Policy  with  OUnses  Attached- <<  AU 
risks  by  land  and  by  water  "—Delay  in  Transit- 
Damage  to  Goods  by  Accidental  Causes  in  Conse- 
qnence  of  Delay  —  Liability  nnder  Poliey.]  — 
Goods  were  insured  from  Savanilla,  a  seaport  in 
Colombia,  to  Medellin,  a  town  in  the  interior ; 
the  transit  was  in  stages,  partly  by  rail,  partly 
by  boat  up  the  river,  and  partly  on  mules.  The 
policy  was  in  the  form  of  an  ordinary  Lloyd's 
policy,  with  the  addition  of  clauses  on  a  slip 
attached  to  the  policy,  one  of  which  was  as 
follows :  "  Including  idl  risk  of  craft  or  boats  to 
and  from  the  vessel  and  all  risks  (including  fire) 
from  the  warehouse  factory  or  calendar  while 
in  transit  by  railway  or  any  conve3rance8,  and 
while  in  warehouse  and/or  shed  or  on  wharf 
whilst  awaiting  forwarding  or  shipment  and 
of  transhipment  and  all  risks  by  land  and  by 
water  by  any  conveyance  until  safely  delivered 
into  the  consignee's  warehouse  or  elsewhere." 
The  goods  were  very  much  delayed  in  transit 
owing  to  the  transport  being  disorganised  by  a 
civU  war  in  Colombia,  and  when  they  arrived  at 
their  destination  some  of  them  were  found  to 
be  damaged  by  damp,  wetting,  and  by  insects  : 
-Heldj  that  the  damage  was  covered  by  the 
policy,  as  the  insurance  against  all  risks  was  in 
addition  to  the  ordinary  perils  insured  against. 
Held,  also,  that  the  non-disclosure  by  the 
assured  of  the  fact  that  the  transport  arrange- 
ments were  disorganised  was  not  the  non-dis- 
closure of  such  a  material  fact  as  would  make 
the  policy  void.  Schloss  v.  Stevens,  76  L.  J. 
K.B.  927 ;  [1906]  2  K.B.  666 ;  96  L.  T.  206 ;  11 
Com.  Gas.  270;  10  Asp.  M.C.  831;  22  T.  L.  R. 
774— Walton,  J. 

Dock  Cargo— Voyage  by  Canal  and  Biyer— 
Liability  of  underwriter.]— The  rule  exempting 
underwriters  from  liability  for  the  loss  of  deck 


cargo  on  a  voyage  by  sea  does  not  extend  to  an 
inland  voyage  by  canal  and  river  which  is  con- 
templated by  the  policy,  and  on  which  it  is  the 
established  practice  for  vessels  to  carry  cargoes 
on  deck.  Quare,  whether  the  rule  can  in  any 
case  be  applicable  to  an  inland  voyage.  Apolli- 
naris  Co,  v.  Nord-Deuische  Insurance  Co,,  73 
L.  J.  K.B.  62 ;  [1904]  1  K.B.  262 ;  89  L.  T.  670 ; 
62  W.  R.  174;  9  Com.  Cas.  91;  9  Asp.  M.C. 
626;  20  T.  L.  R.  79— Walton,  J. 

Shipowner's  LiaMUty  to  Cargo-owners  for 
Negligence  —  Insurance  against,  to  Limited 
Amount — Sne  and  Labonr  Clause— AppUoability 
to  Subject-matter  of  Insurance.] — Shipowners 
effected  a  policy  of  marine  insurance  to  cover 
their  liabihty  of  any  kind  to  the  owners  of  a 
cargo  up  to  a  specined  sum  (which  was  about 
half  the  value  of  the  cargo)  owing  to  the  omis- 
sion of  the  negligence  clause  in  the  contract  of 
affreightment.  A  printed  form  was  used  as  the 
basis  of  the  policy,  which  form  contained  a 
clause  authorising  the  assured  to  sue,  labour, 
and  travel  for  and  about  the  defence,  safeguard, 
and  recovery  of  the  said  goods,  merchandises, 
and  ship.  The  ship  stranded  owing  to  the 
negligence  of  the  master,  and  became  a  total 
loss.  The  shipowners  incurred  expenses  in 
saving  part  and  attempting  to  save  the  rest  of 
the  cargo,  and  sought  to  recover  these  expenses 
from  the  insurers  under  the  suing  and  labouring 
clause : — Held,  that  that  clause  was  not  appli- 
cable to  the  subject  of  the  insurance,  and  the 
expenses  could  not  be  recovered  under  it. 
Cunard  Steamship  Co,  v.  Marten,  72  L.  J.  K.B. 
764  ;  [1903]  2  K.B.  611 ;  89  L.  T.  162 ;  62  W.  R. 
39 ;  9  Com.  Cas.  9 ;  9  Asp.  M.C.  462-C.A. 

Policy  in  Karnes  of  Owners  and  of  **  every 
other  person"  Concerned — Intention — Batifloa- 
tion— Time  Charter— Claim  of  Charterers  to  Sne 
on  the  Policy— Constmotion  of  Charterparty.]— 
By  a  time  charter  which  amounted  to  a  demise 
of  the  ship  it  was  provided  ''that  the  owners 
shall  pay  for  the  insurance  on  the  vessel."  It 
was  also  provided  that  in  the  case  of  the 
steamer  in  certain  events  putting  into  any  port 
other  than  ports  for  which  she  was  bound, 
'<  the  charterers  are  covered  as  to  expenses  as 
the  owners  are  by  their  insurance."  The  policy, 
effected  by  the  owners  without  communication 
to  the  charterers,  whose  name  did  not  appear 
in  it,  was  expressed  to  be  *'  as  well  in  their 
own  names  as  for  and  in  the  name  and  names 
of  all  and  every  other  person  or  persons  to 
whom  the  subject-matter  of  this  policy  does  or 
shall  appertain  in  part  or  in  all."  During  the 
currency  of  the  charterparty  the  ship  came 
into  collision  with  another  vessel,  and  was  held 
solely  to  blame.  The  charterers  were  compelled 
to  pay  damages  to  the  owners  of  the  other 
vessel.  In  the  collision  action  the  charterers 
stated  that  they  had  no  insurance  on  the  ship, 
and  the  action  proceeded  on  the  footing  that 
the  owners  intended  to  insure  their  own  in- 
terests only.  In  an  action  by  the  charterers 
against  the  insurance  company  to  recover  their 
loss  caused  by  the  collision, — Held,  that  they 
were  not  entitled  to  the  benefit  of  the  policy, 
as  the  owners  were  under  no  obligation  to  the 
charterers  to  insure ;  that  the  charterers  were 
not  persons  intended  to  be  covered  by  the 
policy,  to  which  they  were  strangers,  and  that 
they  were  precluded  by  their  own  statements 
in  the  collision  action  from  asserting  that  they 
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had  adopted  or  ratified  the  policy.  Boston 
Fruit  Co.  v.  British  and  Foreign  Marine  In- 
•  surance  Co,,  75  L.  J.  K.B.  637;  [1906]  A.C. 
386 ;  94  L.  T.  806 ;  64  W.R.  667 ;  11  Com.  Gas. 
196 ;  22  T.  L.  R.  671— H.L.  (E.) 

Poliay  on  Profit  on  Oarvo — **To  pay  on  fodi 
portion  ai  does  not  roaeh  iti  daftination "— 
Abandonment  of  Voyage— Part  of  Cargo  Snb- 
leqnently  forwarded  by  DiiBnent  Ship— Delay.] 

— The  plaintiffs  effected  an  insurance  on  profit 
on  a  cargo  per  the  Oiovanni  Albanese,  The 
policy  had  a  printed  clause  attached,  which,  as 
it  stood  originally,  ran  as  follows :  **  Warranted 
free  from  all  average  and  without  benefit  of 
salvage ;  but  to  pay  a  loss  on  such  portion  as 
does  not  reach  its  destination  in  the  said  ship  " ; 
but  the  latter  words — namely, "  in  the  said  ship  *' 
— had  been  deleted.  The  cargo  was  bought 
under  a  contract  which  stated  that  it  was  "  ex- 
pected to  arrive  per  sailer  from  Fray  Bentoe 
and  to  discharge  at  Ayr  as  per  charterparty, 
August,  September,  October,  1906,  shipment.*' 
The  contract  also  contained  the  following 
clause :  **  In  case  of  non-arrival,  this  contract 
to  be  void,  and  should  the  vessel  from  any 
unforeseen  circumstances  be  prevented  from 
delivering  the  whole  of  the  cargo  originally 
shipped  this  contract  to  be  void  as  regards  the 
undelivered  portion."  The  cargo  was  loaded 
in  the  Oiovanni  Albanese  in  September,  1906, 
but  in  the  course  of  the  voyage  the  vessel 
became  a  total  loss,  and  the  sellers  gave  the 
plaintiffs  notice  that  the  cargo  would  not  come 
forward,  as  it  had  been  abandoned  to  the 
underwriters.  Part  of  the  cargo  was,  however, 
re-shipped,  and  brought  by  another  vessel  to 
this  cotmtry,  where  it  arrived  in  March,  1906, 
but  the  plaintiffs  declined  to  accept  it.  In  an 
action  on  the  policy, — Held,  that  the  parties 
had  elected  to  choose  one  of  the  two  forms  in 
which  an  insurance  on  profits  is  effected,  that 
the  form  chosen  did  not  require  that  the  goods 
should  be  brought  to  their  destination  in  the 
ship  in  which  they  were  loaded,  and  conse- 
quently that  there  had  been  no  loss  of  that 
portion  of  the  cargo  which  was  tendered  to  the 
plaintiffs,  as  it  had  arrived  at  its  destination 
within  the  meaning  of  the  attached  clause, 
although  it  did  not  arrive  in  the  original  ship. 
Held,  further,  that  the  delay  that  occurred  m 
not  delivering  the  cargo  till  March,  1906,  was 
not  such  a  delay  as  ^ustrated  the  adventure. 
Wyllie  V.  Povah,  12  Com.  Cas.  817 ;  23  T.  L.  R. 
687— Pickford,  J. 

Polioy  on  **  Ohaxtared  or  hire  money"  to  Corer 
the  <*  LoM  of  hire  money  "— Lom  of  Hire  through 
VeMel  beeoming  Tnoffleiont — CkiTemment  Charter- 
party— Option  to  Diioharge  VoMel— Lom  by  Bis- 
ehai^  of  VeMel— Biffht  of  Aisnred  to  Beoorer.] 
— By  a  charterparty  m  the  Government  form  the 
Admiralty  chartered  a  vessel  for  transport  service 
for  three  months  certain,  and  thenceforward 
until  they  should  give  notice  to  the  owners  that 
the  vessel  was  discharged  from  their  service,  such 
notice  to  be  given  when  the  vessel  was  in  port 
in  the  United  Kingdom ;  and  the  charterparty 
provided  that  if  the  ship  became  incapable  from 
any  defect,  or  from  any  cause  whatsoever,  to 
perform  the  service  efficiently,  the  Admiralty 
might  make  abatement  by  way  of  mulct  out  of 
the  freight.  The  shipowners  effected  a  time 
polioy  upon  "chartered  or  hire  money"  to 
"  cover  the  loss  of  hire  money  calculated  at "  so 


much  per  day  caused  by  ^amongst  other  things) 
want  of  repairs  or  breakdown  of  machinery, 
rendering  the  vessel  inefficient  for  the  service. 
Under  the  charterparty  the  vessel  had  made  a 
voyage  and  had  returned  to  England,  and,  the 
three  months  having  previously  expired,  the 
Admiralty  had  continued  the  employment,  and 
had  given  instructions  that  the  vessel  was  to 
proceed  on  another  voyage  on  a  certain  day. 
While  the  vessel  was  in  dry  dock  it  was  dis- 
covered that  some  of  the  blades  of  her  propeller 
were  cracked  and  that  it  would  take  some  time 
to  repair  the  damage.  In  oonsequenoe  of  this 
the  Admiralty,  under  their  option  in  the  char- 
terpeurty,  gave  the  owners  notice  discharging 
the  vessel,  and  the  vessel  was  discharged  £rom 
the  Government  service  as  from  that  date. 
The  vessel  then  underwent  repairs,  which  took 
fifteen  days  from  the  date  of  her  discharge  by 
the  Admiralty.  In  an  action  on  the  policy  by 
the  owners  of  the  ship  to  recover  tcom.  the 
insurers  the  loss  of  hire  money  for  the  fifteen 
days, — Held,  that  the  "chartered  or  hire 
money  "  in  the  policy  meant  "  hire  money  "  in 
the  nature  of  freight  payable  under  a  contract ; 
that  the  loss  of  such  hire  to  the  shipowners  for 
the  fifteen  days  was  caused  by  the  exercise  of 
the  option  which  the  Admiralty  had  under  the 
charterparty  to  discharge  the  vessel  from  their 
service,  and  not  by  the  want  of  repair,  break 
down  of  machinery,  or  other  perils  insured 
against  imder  the  policy,  and  that  there  was 
therefore  no  loss  under  the  policy,  for  which  the 
shipowners  were  entitled  to  recover.  Manchester 
Liners  v.  British  and  Foreign  Marine  Insurance 
Co.,  86  L.T.  148;  9  Asp.  M.C.  266;  7  Com.  Cas, 
26— Walton,  J. 

Shipper's  Goods— Froiriit  Payable  at  Port  of 
Beftige  —  Forwarding  Bxpeniet.]  —  Under  a 
separate  policy  on  goods  effected  by  the  plain- 
tiffs in  their  own  names,  but  for  the  benefit  of 
J.  Singer,  for  the  same  voyage  by  the  same 
steamer,  the  defendants  insured  certain  resin 
and  rice,  shipped  by  and  belonging  to  Singer. 
By  the  terms  of  the  bills  of  lading,  if  the  veead 
was  prevented  from  reaching  her  destination 
and  returned  to  London,  the  freight  on  the 
I  resin  and  rice  was  payable  on  the  discharge  of 
'  the  goods  in  London.  The  resin  and  rioe  were 
discharged  in  London  and  forwarded  to  their 
destination  by  Singer,  at  a  considerable  ex- 
pense : — Held,  that  the  plaintiffs  were  entitled 
to  recover  the  forwarding  expenses  without 
maldng  any  deduction  on  account  of  the  freight 
payable  in  London.  Pqpham  v.  St,  Petersburg 
Insurance  Co.  (No,  2),  10  Com.  Cas.  276- 
Walton,  J. 

Valne  of  eoodi— Open  Ootw— Blqy  aioii 
<*  and  (or)  flreight  *'— <*  InTOiee  eoat  ptns  friifkt 
and  insnmnoe  pint  10  per  eant**— Lofs  befm 
Deolaration— **Oontingenoy  frei^t  if  leqvM 
at  half  premimn.'*]— &2(2,  that,  the  loss  haviiig 
occurred  before  the  assured  declared  the  ship- 
ment imder  the  open  cover,  in  aaaeesing  the 
insured  value  of  the  goods  the  word  "  freight" 
in  the  clauses  in  the  open  cover,  "and  (or) 
freight,"  "Invoice  cost  plus  freight  and  in- 
surance plus  10  per  cent.,"  was  distinguisbed 
from  **  Contingency  freight,"  and  meant  freight 
which  at  the  time  of  the  loss  the  assured  hid 
paid  or  had  become  liable  to  pay,  and  not  tU 
freight  which  would  have  become  P*y»^^^ 
destination  on  the  whole  cargo  if  the  whole  m 
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been  delivered.    Rung  v.  Methuen,  28  T.  L.  R.  69 
— OhanneU,  J.   Affirmed  in  O.A.,  24  T.  L.  R.  145. 

Ereight  —  Cluurtarpartj  —  Total  Lou  —  Com- 
miisioii  on  Obtaixdnj^  Charterparty — Bedao- 
tion  for  Hire  of  Ship.] — The  plaintiffs,  the 
charterers  of  a  ship  under  a  time  charter, 
insured  the  freight  and  (or)  chartered  freight 
for  twelve  months  with  the  defendants  against 
{inter  alia)  perils  of  the  seas.  During  the 
currency  of  the  policy,  and  while  the  ship  was 
carrying  a  cargo  imder  a  sub-charter,  she 
stranded,  and  there  was  a  total  loss  of  freight 
in  respect  of  a  part  of  the  cargo.  The  plain- 
tiffs claimed  that,  in  ascertaining  the  amount 
recoverable  under  the  policy,  thejr  were  entitled 
to  add  a  sum  which  they  had  paid  for  commis- 
sion for  obtaining  the  sub-charter.  The  de- 
fendants claimed  to  deduct  the  amount  of  two 
days'  hire  of  the  vessel  which  the  plaintiffs  had 
saved  by  reason  of  the  stranding ; — Held,  first, 
that,  in  the  absence  of  evidence  of  a  custom 
to  include  such,  commission,  the  plaintiffs  were 
not  entitled  to  recover  it;  and  secondly,  that 
the  defendants  were  not  entitled  to  deduct  the 
amount  of  the  two  days'  hire  of  the  vessel 
from  the  sum  recoverable  on  the  policy. 
United  States  Shipping  Co.  v.  Empress  Assur- 
ance Corporation,  76  L.  J.  K.B.  225;  [1907] 
1  K.B.  259 ;  12  Com.  Cas.  142 ;  23  T.  L.  R.  137 
— Channell,  J.  Affirmed  on  question  of  fact, 
77  L.  J.  K.B.  120;  [1908]  1  K.B.  115;  13  Com. 
Cas.  90 ;  24  T.  L.  R.  45— C.A. 

Polioy  on  **  Advaneos  **—**  Warranted  free  of 
aU  ayerage  " — Halter's  Koto— Bottomry  Bond- 
Conditional  Promiio  to  Pay— -Char^  on  Freight- 
Pro  Bata  Freight— Partial  Loss.]— The  plaintiffs 
advanced  to  the  master  of  an  Italian  ship  at  a 
foreign  port  a  sum  of  money  for  disbursements. 
The  master  signed  and  handed  to  the  plaintiffs 
a  document  in  these  terms:  "Ten  days  after 
arrival  at  Southampton  ...  I  promise  to  pay 
760/.  ...  for  necessary  disbursements  of  my 
vessel  ...  for  the  payment  of  which  I  hereby 
pledge  my  vessel  and  freight;  and  my  con- 
signees at  the  port  of  destination  are  hereby 
directed  to  pay  the  amount  of  this  obligation 
from  the  firat  amount  of  freight  received  for 
account  of  my  said  vessel.  .  .  ."  The  plaintiffs 
then  effected  with  the  defendants  a  policy  of 
insurance  against  total  loss  by  perils  of  the 
seas  upon  **  advances  valued  at  775/."  from  the 
foreign  port  to  Southampton.  The  cost  of  this 
insurance  was  included  in  the  sum  of  760/. 
secured  by  the  document  above  mentioned. 
On  the  voyage  to  Southampton  the  vessel, 
through  perils  of  the  seas,  became  a  con- 
structive total  loss.  Part  of  the  cargo  was 
saved  and  sold  at  a  port  of  refuge.  Pro  rata 
freight,  payable  by  Italian  law  to  the  amount 
of  790/.,  was  paid  to  the  master  by  purchasers 
of  the  cargo : — Held^  that  the  charge  on  freight 
was  not  conditional  on  the  vessel's  arrival  at 
Southampton ;  that  it  covered  pro  rata  freight 
paid  at  the  port  of  refuge;  and  that  therefore 
there  was  not  a  total  loss  within  the  meaning  of 
the  policy.  Price  v.  Maritime  Insurance  Co., 
70  L.  J.  K.B.  780 ;  [1901]  2  K.B.  412  ;  85  L.  T. 
101;  49  W.  R.  645;  6  Com.  Cas.  168;  9  Asp. 
M.O.  213— C.A. 

Polioy  on  Bisbnnements— Voyage  Ont  and 
Home — Anticipated  Profits  on  Homeward  Voyage.] 
—The  plaintiffs  ship  was  chartered  to  take  a 


cargo  to  the  west  coast  of  South  America;  it 
was  the  intention  of  the  plaintiff  to  obtain  a 
cargo  there  for  the  homeward  voyage.     The 

Elaintiff  effected  policies  on  hull,  chartered 
:eight,  and  **  disbursements  and  [or]  advances 
warranted  free  from  all  average,  valued  at 
3,000/."  On  the  outward  voyage  fire  broke  out 
in  the  cargo,  and  some  damage  was  done  to  the 
ship  and  to  part  of  the  cargo,  but  the  ship  was 
not  a  total  loss,  actual  or  constructive.  The 
plaintiff,  acting  reasonably,  abandoned  the 
voyage,  and  brought  the  ship  home  to  be  re- 
paired. The  disbursements  included  outlay, 
before  the  ship  started,  on  provisions,  stores, 
outfit,  port  dues,  and  insurance: — Held,  that 
the  plamtiff  was  not  entitled  to  recover  a  total 
loss  under  the  policy  on  disbursements.  Lawther 
V.  Black,  6  Com.  Cas.  196— C.A. 

Polioy  npon  Bnll — **  Being  against  all  risks 
inelnding  mortality  "— Municipal  Law— Com- 
pulsory Slaughter—**  Warranted  nevertheless 
free  of  oaptore,  seirare,  and  detention,  and  the 
consequences  thereof,  or  any  attempt  thereat"] 
— By  a  Lloyd's  policy  of  marine  re-insurance 
a  bull  was  insured  '*  against  all  risks  including 
mortality,  jettison,  and  washing  overboard  " : — 
Held,  that  the  word  "mortality"  ought  to  be 
imderstood  as  meaning  death  from  natural 
influences  and  diseases,  and  not  violent  death 
caused  to  the  animal  after  its  arrival  at  the  port 
of  destination  by  reason  of  local  regulations 
which  compelled  its  slaughter,  in  consequence 
of  the  existence  of  foot-and-mouth  disease 
amongst  the  animals  aboard  the  vessel;  but 
that  even  if  "  mortality  '*  did  mean  such  violent 
death,  the  underwriters  of  the  Lloyd's  policy 
were  protected  from  liability  in  respect  of  it  by 
the  warranty.  Lawrence  v.  Aheraeen  (5  B.  h 
Aid.  107)  followed.  St.  Paul  Fire  and  Marine 
Insurance  Co.  v.  Morice,  11  Com.  Cas.  153 ;  22 
T.  L.  R.  449— Kennedy,  J. 

Policy  on  Dog— All  Bisks  including  Mor- 
taUty— Walking  to  be  Deemed  Safe  Arrival.]— 
A  policv  of  insurance  on  a  dog  during  transit 
from  Liverpool  to  Lahore  contained  the  follow, 
ing  clause :  "  This  insurance  is  against  all  risks, 
including  mortality  from  any  cause,  jettison 
and  washing  overboard,  but  walking  at  Lahore, 
Punjab,  to  be  deemed  a  safe  arrival."  The  dog 
was  injured  during  the  transit,  and  on  arrival  at 
Lahore  could  only  walk  on  three  legs: — Held, 
first,  that  the  policy  covered  all  risks,  and  not 
merely  mortality;  secondly,  that  the  dog  did 
not  walk  at  Lahore  within  the  meaning  of  the 
policy.  Jacob  v.  Oaviller,  87  L.  T.  26;  50 
W.  R.  428 ;  7  Com.  Cas.  116— Kennedy,  J. 


Policy  on  Oases  of  Whiskey— Damage  to 
Labels  and  Packing  by  Sea  PeriL]— The  phun- 
tiffs  insured  cases  of  whiskey  for  a  voyage  from 
Glasgow  to  Singapore.  Owing  to  a  sea  peril 
the  straw  in  which  the  bottles  were  packed 
became  wet  and  discoloured,  and  some  of  the 
labels  were  damaged  by  contact  with  the  straw. 
The  cases  of  whiskey  were  sold  in  their 
damaged  condition  at  Singapore: — Held,  that 
the  plaintiffs  were  entitled  to  recover  from  the 
underwriters  the  amotmt  of  the  loss  upon  the 

I  sale,  and  were  under  no  obligation  to  re-pack  or 
re-label  the  bottles  before  selling.  Cator  v. 
Great   Western   Insurance    Co.  of  New    York 

I  (42  L.  J.  C.P.  266;   L.  B,.  8  C.P.  552)  distin- 

giished.    Broum  v.  Fleming,  7  Com.  Cas.  245 — 
igham,  J. 
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Value  of  Ship  im  Poliey— Afieftm«nt  of  8alT«go 
and  General  Average  on  Greater  Valne— Liability 
of  TJndarwriten.] — Where  there  is  a  valued 
policy,  and  a  general  average  loss  is  sustained 
and  salvage  services  rendered  to  the  ship,  and 
the  ship  is  valued  in  the  salvage  action  at  a 
higher  sum  than  the  value  assigned  in  the 
policy,  the  shipowners  are  only  entitled  to 
recover  from  the  underwriters  the  proportion 
of  the  amount  due  from  the  ship  for  general 
average  and  salvage  represented  by  the  ratio  of 
the  policy  value  to  the  value  in  the  action. 
Balmoral  Steamship  Co.  v.  Marten^  71  L.  J. 
K.B.  819;  [1902]  A.C.  511;  87  L.  T.  247;  61 
W.  R.  176 ;  7  Com.  Cas.  292 ;  9  Asp.  M.C.  321— 
H.L.  (E.) 

Oonoealment  of  Facts— Knowledge  of  Lloyd's 
Agent— Knowledge  of  Individnal  Member  of 
Lloyd's.]— The  knowledge  of  Lloyd's  agents 
cannot  be  taken  to  be  the  knowledge  of  an 
individual  member  of  Lloyd's,  so  as  to  make 
void  a  policy  of  marine  insurance  on  the  ground 
of  concealment  of  facts,  where  such  individual 
member  has  no  actual  knowledge  in  fact. 
Wilson  V.  Salamandra  Assurance  Co.^  88  L.  T. 
96 ;  8  Com.  Cas.  129 ;  9  Asp.  M.C.  370— Bruce,  J. 

Attaoliing  of  Poliey  —  Insnranoe  of  Ships 
**  Sailing  "  after  Speeified  Bate— Oommencement 
of  Voyage.]— A  policy  of  marine  insurance  was 
effected  upon  goods  on  ships  "sailing  on  or 
after  March  1 "  from  a  certain  port.  A  ship 
fully  equipped  and  loaded  for  her  voyage  with 
her  crew  on  board  moved  from  her  loading 
berth  at  the  port  and  moored  some  five  hundred 
yards  distant  and  nearer  the  sea  on  the  evening 
of  February  29.  The  ship  was  so  moved  with 
the  object  of  preventing  the  crew  from  going 
ashore  that  evening,  so  that  the  ship  might  be 
ready  to  start  upon  her  voyage  early  the  follow- 
ing morning.  The  ship  proceeded  upon  her 
voyage  on  the  following  morning,  March  1: — 
Held,  that  the  ship  "  sailed  "  within  the  mean- 
ing of  the  policy  on  March  1,  and  not  on 
February  29,  and  that  the  policy  attached. 
Sea  Insurance  Co.  v.  Blogg,  67  L.  J.  Q.B.  767 ; 
[1898]  2  Q.B.  398;  78  L.  T.  786;  47  W.  R.  71 ; 
8  Asp.  M.C.  412— C.A. 

Policy  Effected  on  Behali^of  Owners— Poliey 
in  Names  of  Owners  and*  of  *' every  other 
person  '*  Conoemed — Intention  —  Batifieation— 
Time  Charter— Claim  of  Charterers  to  Sne  on  the 
Poliey— Constmetion  of  Charterparty.]— By  a 
time  charter  which  amounted  to  a  demise  of 
the  ship  it  vms  provided  '*  that  the  owners 
shall  pay  for  the  insurance  on  the  vessel."  It 
was  also  provided  that  in  the  case  of  the 
steamer  in  certain  events  putting  into  any  port 
other  than  ports  for  which  she  was  bound, 
*'  the  charterers  are  covered  as  to  expenses  as 
the  owners  are  by  their  insurance."  The  policy, 
effected  by  the  owners  without  conmiunication 
to  the  charterers,  whose  name  did  not  appear 
in  it,  was  expressed  to  be  "as  well  in  their 
own  names  as  for  and  in  the  name  and  names 
of  all  and  every  other  person  or  persons  to 
whom  the  subject-matter  of  this  policy  does  or 
shall  appertain  in  part  or  in  all."  Diiring  the 
currency  of  the  charterparty  the  ship  came 
into  collision  with  another  vessel,  and  was  held 
solely  to  blame.  The  charterers  were  compelled 
to  pay  damages  to  the  owners  of  the  other 
vessel.    In  the  collision  action  the  charterers 


I  stated  that  they  had  no  insurance  on  the  ship, 
I  and  the  action  proceeded  on  the  footing  thai 
I  the  owners  intended  to  insure  their  own  in- 
I  terests  only.    In  an  action  by  the  charterers 
I  against  the  insurance  company  to  recover  their 
,  loss  caused  by  the  collision, — Held,  that  they 
were  not  entitled  to  the  benefit  of  the  policy, 
I  as  the  owners  were  imder  no  obligation  to  the 
I  charterers  to  insure ;  that  the  charterers  were 
not   persons    intended  to  be  covered  by  the 
'  policy,  to  which  they  were  strangers,  and  that 
they  were  precluded  by  their  own  statements 
in  the  collision  action  from  asserting  that  they 
I  had   adopted   or  ratified   the   policy.    Bostm 
Fruit  Co.  V.  British  and  Foreign  Marine  In- 
surance Co.,  75  L.  J.  K.B.  537;    [1906]  A.C. 
336;  94  L.  T.  806;  54  W.  R.  557;  11  Com.  Cas. 
196;    10  Asp.  M.C.  260;    22  T.  L.  R.  571- 
H.L.  (E.) 

Time  Poliey— Ship  Damaged  by  Perils  Insured 
Against— Ship  Pledged  for  Cost  of  Aepairs— Js 
Personal  Liability  on  Owner— Subsequent  Total 
Loss  under  Poliey— Liability  of  ITnderwriteis.]— 
Where  imder  a  time  policy  a  ship  has  sustained 
damage  by  perils  insured  against,  and  has  been 
repaired  abroad  under  an  arrangement  by  which 
the  ship  is  pledged  for  the  cost  of  the  repairs, 
but  no  personal  liability  is  incurred  by  the 
shipowners  for  those  repairs,  and  the  ship  is 
subsequently  lost  on  the  voyage  home,  the 
underwriters  are  not  liable  to  pay  the  cost  of 
repairs  in  particular  average,  in  addition  to  the 
total  loss.  The  Dora  Forster,  69  L.  J.  P.  85; 
[1900]  P.  241 ;  40  W.  R.  271— GoreU  Barnes,  J. 

Liability  of  Underwriter— Cost  of  Bis- 

eharging  Cargo  Sendered  Worthless  by  Peril 
Insured  Against] — A  ship  insured  under  a  time 
policy  on  hull  and  materials,  machinery  and 
boilers,  against  perils  of  the  sea  and  all  other 
perils,  losses,  and  misfortunes  that  should  come 
to  the  hurt,  detriment,  or  damage  of  the  ship 
or  any  part  thereof,  was,  while  on  a  voyage  to 
London  with  a  cargo  of  cotton-seed,  so  damaged 
by  collision  in  the  Thames  that  it  was  necessary 
to  nm  her  ashore.  After  the  ship  had  been 
lightened  and  towed  to  a  place  where  she  was 
temporarily  patched,  and  thence  into  the  dock 
where  it  was  intended  that  the  remainder  of 
the  cargo  should  be  discharged,  it  was  found 
that  the  cargo  had  become  rotten  through  the 
action  of  water  and  mud  which  had  made  their 
way  into  the  ship  in  consequence  of  the  damage 
caused  by  the  collision,  and  a  sanitary  authoritr 
ordered  the  shipowners  to  abate  the  nuisance 
thereby  caused.  The  cargo-owners  and  their 
underwriters  declined  to  pay  freight  or  take 
delivery  of  the  cargo  on  the  ground  that  it  had 
ceased  to  be  cotton-seed  and  become  worthless, 
and  the  shipowners  thereupon  employed  con- 
tractors to  remove  and  dispose  of  the  cargo  :— 
Held,  that  the  shipowners  were  not  entitled  to 
recover  from  the  underwriters  of  the  policy  any 
of  the  costs  of  dealing  with,  discharging,  or 
disposing  of  the  cargo.  Field  Steamship  Co.  v. 
Burr,  68  L.  J.  Q.B.  426;  [1899]  1  Q.B.  679;  80 
L.  T.  445  ;  47  W.  R.  341 ;  8  Asp.  M.C.  529-C.A. 

Time  Poliey  for  Twelve  Xonths  with  On- 
tinuation  Clause  —  Speeifleation  of  Bisk  — 
Validity.] —A  policy  of  re-insuranoe  effected  on 
a  ship  for  twelve  months  contained  a  con- 
tinuation clause  which  provided  that,  "  should 
the  vessel  be  at  sea  or  abroad  on  the  expirstion 
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of  this  policy,  it  is  agreed  to  hold  her  covered 
until  arrival  at  her  port  of  final  destination  in 
the  United  Kingdom  or  on  the  Continent  of 
Europe  at  a  ]yro  rata  daily  premium  to  the 
within."     At    the   expiration   of   the   twelve 
months  the  ship  was  at  Quehec,  and  subse- 
quently on  her  homeward  voyage  was  lost.    In 
an  action  on  the  policy, — Heldj  that  it  was 
invalid  under  section  93  of  the  Stamp  Act,  I 
1891,  as  being  a  time  policy  for  a  time  exceed-  j 
ing  twelve  months,  and  because  the  particular 
risk  or  adventure  was  not  specifically  defined. 
Boyal    Exchange    Assurance    Corporation    v.  I 
Sjoforsdkrmgs  Aktie-Bolaget  Vega,  71  L.  J.  K.B.  I 
739;  [1902]  2  KB.  884 ;  87  L.  T.  366 ;  60  W.  R. 
694 ;  7  Com.  Cas.  206 ;  9  Asp.  M.C.  329— C.A. 

Lloyd's  Time  Polioy— Ship's  **Eaniitiir«"— 
Separation  Cloths  and  Dunnage  Xati— Liability 
of  Underwriters.] — Separation  cloths  and  dun- 
nage mats  used  by  a  vessel  engaged  in  the 
grain  trade  are  part*  of  her  "  furniture  "  within 
the  meaning  of  that  expression  in  an  ordinary 
liloyd's  time  policy.  Hoggarth  v.  Walker,  68 
li.  J.  Q.B.  888;  [1899]  2  Q.B.  401;  48  W.  R. 
47 — ^Bigham,  J. 

Voyage  Policy— Inioranoe  for  Period  after 
Arriyal  — Boration  of  Bisk  —  Construction.]  — 
Where  in  a  policy  of  insurance  on  ship  in  the 
ordinary  Lloyd's  form  the  risk  is  defined  as 
being  for  a  voyage  to  a  port  named  in  the 
policy  **  until  she  hath  there  moored  at  anchor 
in  good  safety  "  and  "  for  30  days  in  port  after 
arrival  however  employed,"  the  thirty  days  are 
to  be  reckoned  as  thirty  successive  periods  of 
twenty-four  hours  each,  the  first  of  which  com- 
mences to  run  as  soon  as  the  ship  is  moored  at 
anchor  in  good  safety  in  her  port  of  destina- 
tion. Comfoot  V.  Boyal  Exchange  Assurance 
Corporation,  73  L.  J.  K.B.  22;  [1904]  1  K.B. 
40;  89  L.  T.  490;  62  W.  R.  49;  9  Com.  Cas. 
80;  9  Asp.  M.C.  489;  20  T.  L.  R.  34— C.A. 

**iriaal  Lloyd's  conditions" — Jnte  Shipped 
from  Calcutta  to  Bondee— Warehouse  to  Ware- 
house Clause.] — A  contract  for  the  sale  of  jute, 
to  be  shipped  from  Calcutta  to  Dimdee,  con- 
tained the  following  clause :  "  Insurance  .  .  . 
to  be  effected  tmder  an  f.p.a.  policv  on  usual 
Lloyd's  conditions,  at  Lloyd's,  or  with  a  London 
insurance  company,  or  with  Calcutta  insurance 
companies  or  agencies  having  a  responsible 
and  well-known  London  agent."  Policies  were 
effected  with  three  insurance  companies.  Each 
policy  contained  a  clause  by  which  the  goods 
were  covered  while  temporarily  placed  on  quay 
and  until  delivered  to  the  export  vessel,  or  at 
any  wharf  or  warehouse  within  the  limits  of  the 
port : — Held,  that  by  the  terms  of  the  contract 
the  policies  effected  with  the  companies  must 
contain  the  usual  Lloyd's  conditions ;  that  the 
clause  in  question  was  not  a  usual  Lloyd's  con- 
dition ;  and  that  the  usual  Lloyd's  condition  in 
such  a  case  was  a  clause  covering  the  goods 
until  they  were  safely  delivered  into  the  ware- 
house of  the  consignee.  Ide  v.  Chalmers,  6  Com. 
Cas.  212— Kennedy,  J. 

Conflict  of  Laws — By  what  Law  Ooremed.] — 

See  IlTTEBNATIONAL  LaW. 


(b)  Perils  Insured  Against, 

Perils  of  the  Sea— Policy  free  from ''  claim  con- 
loquont  on  loss  of  time,  whether  arising  from  a 


peril  of  the  sea  or  otherwise  "—Frustration  of 
Adventure  by  Peril  of  Sea  imvolying  Belay  for 
Bepair.] — A  time  policy  of  marine  insurance  on 
the  freight  of  a  ship  against  risks  which  in- 
cluded perils  of  the  sea  contained  the  clause, 
"  Warranted  free  from  any  claim  consequent 
I  on  loss  of  time,  whether  arising  from  a  peril  of 
j  the  sea  or  otherwise."    The  ship  in  pursuance 
of  a  charterparty  loaded  a  cargo  and  sailed,  and 
on  the  following  day  her  mainshaft  broke  bv 
'  reason  of  perils  of  the  sea.    She  was  towed  back 
to  the  port  of  loading,  and  it  was  there  found 
I  that  the  delay  necessary  for  the  repair  of  the 
damage  would  frustrate  the  object  of  the  adven- 
I  ture,  and  the  charterers,  as  they  were  entitled, 
I  determined   the   charterparty,  and   the  ship- 
owners lost  the  freight  :—^6Z(2,  that  the  loss 
of  freight  was  consequent  on  loss  of  time  arising 
from  a  peril  of  the  sea  within  the  meaning  of 
the  clause,  and  that  the  imderwriters  were  not 
liable  under  the  policy.    Bensaude  v.  Thames 
and  Mersey  Marine  Insurance  Co.,  66  L.  J.  Q.B. 
666;  [1897]  A.C.  609;  77  L.  T.  282;  46  W.  K. 
78;  8  Asp.  M.C.  316— H.L.  (E.) 

Ice  Caused  by  Winds  and  Currents — "  Landing, 
warehousing,  and  forwarding  charges"— Bu^ 
Payable  on  Arrival  of  Goods  in  Foreign  Country.] 
— By  policies  of  marine  insurance  tne  plaintiffs 
insured  with  the  defendants  goods  and  freight 
by  named  steamers  from  London  to  inland 
places  in  Siberia  via  the  Kara  Sea.  The  policies 
enumerated  the  usual  perils,  and  contained 
the  following  clause:  "To  pay  landing,  ware- 
housing, and  forwarding  charges,  should  the 
same  be  incurred.  .  .  •"  The  steamers  left 
London  in  July,  1899,  and  on  August  16  got 
into  heavy  ice  at  the  entrance  to  the  Kara  Sea. 
They  were  involved  in  the  ice  till  September  3, 
when,  finding  it  impossible  to  proceed  and 
being  in  danger,  they  returned  to  London. 
This  ice  was  unusual  at  that  time  of  the  year, 
and  was  caused  by  the  prevalence  of  north 
winds  and  Arctic  currents.  After  reaching 
London  the  plaintiffs  returned  goods,  which 
they  had  contracted  to  carry,  to  their  owners, 
and  sold  a  large  part  of  their  own  goods.  In 
June,  1900,  the  plaintiffs  forwarded  the  re- 
mainder of  their  goods  to  the  destination  in 
Siberia  by  railway  through  Russia,  and  paid  in 
respect  thereof  much  heavier  duties  to  the 
Russian  Government  than  they  would  have 
paid  if  the  goods  had  arrived  in  Siberia  via  the 
Kara  Sea : — Held,  first,  that  the  presence  of  ice 
under  the  circumstances  stated  was  a  peril  in- 
sured against ;  secondly,  that  the  plaintiffs  were 
entitled  to  recover  in  respect  of  landing,  ware- 
housing, and  forwarding  charges ;  thirdly,  that 
the  increased  amoimt  of  duty  was  recoverable 
as  part  of  the  forwarding  charges.  Popho/m  and 
WiUett  V.  SL  Petersburg  Insurance  Co,  (No,  1), 
10  Com.  Cas.  31— Walton,  J. 

Lloyd's  PoUcy  with  Clauses  Attached—"  All 
risks  by  laud  and  by  water  "—Belay  in  Transit— 
Damage  to  Goods  by  Accidental  Causes  in  Con- 
sequence of  Belay— Liability  under  Policy.]— 
Goods  were  insured  from  Siskvanilla,  a  seaport 
in  Colombia,  to  Medellin,  a  town  in  the  in- 
terior ;  the  transit  was  in  stages,  partly  by  rail, 
partly  by  boat  up  the  river,  and  partly  on 
mules.  The  policy  was  in  the  form  of  an 
ordinary  Lloyd's  policy,  with  the  addition  of 
clauses  on  a  slip  attached  to  the  policy,  one  of 
which  was   as   follows:    *' Including   all  risk 
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of  oraft  or  boats  to  and  from  the  vessel  and  all 
risks  (including  fire^  from  the  warehouse  faotory 
or  calendar  while  m  transit  by  railway  or  any 
conyeyanoes,  and  while  in  warehouse  and/or 
shed  or  on  wharf  whilst  awaiting  forwarding  or 
shipment  and  of  transhipment  and  all  risks  by 
land  and  by  water  by  any  conveyance  untU 
safely  delivered  into  the  consignee's  warehouse 
or  elsewhere."  The  goods  were  very  much  de- 
layed in  transit  owing  to  the  transport  being 
disorganised  by  a  civil  war  in  Ck>lombia,  and 
when  they  arrived  at  their  destination  some  of 
them  were  found  to  be  damaged  by  damp, 
wetting,  and  by  insects : — Heldf  that  the  damage 
was  covered  by  the  policy,  as  the  insurance 
against  all  risks  was  in  addition  to  the  ordinary 
perils  insured  against.  Heldf  also,  that  the 
non-disclosure  by  the  assured  of  the  fact  that 
the  transport  arrangements  were  disorganised 
was  not  the  non-disclosure  of  such  a  material 
fact  as  would  make  the  policy  void.  Schloss 
V.  Stevens,  76  L.  J.  K.B.  927 ;  [1906]  2  K.B. 
666;  11  Com.  Cas.  270;  22  T.  L.  R.  774— 
Walton,  J. 

Ereight— Fire,  fte.— Oeneral  Clause— Clargo 
Heated  and  Disoharged— Onseqiient  Lom  of 
Freight.] — A  shipowner  insured  with  the  defen- 
dants freight  on  a  voyage  from  Newcastle,  New 
South  Wales,  to  Valparaiso,  against  loss,  by 
perils  {inter  aUa)  of  **  fire,  .  .  .  and  of  all  other 
perils,  losses,  and  misforttmes  that  have  or  shall 
come  to  the  hurt,  detriment,  or  damage  "  of  the 
said  freight.  On  the  day  after  sailing  from 
Newcastle  part  of  the  cargo,  which  consisted 
of  coals,  was  fotmd  to  be  very  hot,  and  it  became 
necessary,  for  the  safety  of  the  whole  adventure, 
to  put  into  Sydney  and  there  discharge  and  sell 
a  large  portion  of  the  cargo.  The  freight  which 
would  have  been  payable  if  the  cargo  so  dis- 
charged had  been  carried  to  its  destination  was 
consequently  lost  to  the  shipowner.  In  an 
action  brought  by  the  shipowner  against  the 
underwriters  on  the  policy, — Held,  that,  though 
fire  had  not  actually  broken  out,  there  was  an 
existing  state  of  peril  by  fire,  and  that  the  loss, 
if  not  strictly  a  loss  by  fire,  was  a  loss  ejusdem 
generis,  and  was  covered  by  the  general  words. 
The  Knight  of  St.  Michael,  67  L.  J.  P.  19 ;  [1898] 
P.  30;  78  L.  T.  90;  46  W.  R.  396;  8  Asp.  M.O. 
360— Gorell  Barnes,  J. 

Lump  Chartered  Freight— Partial  Loss  of  Bill 
of  Lading  Freight— Ko  Loss  of  Chartered  Freight 
—'*  Freight  chartered  or  as  if  chartered."]— A 
ship  was  chartered  for  a  general  cargo  at  a 
lump  sum  freight  of  3,000^.,  payable  in  part,  if 
required,  at  port  of  loading,  and  the  balance 
on  true  delivery  of  the  cargo.    The  charterparty 

f provided  that  the  master  should  sign  bills  of 
Kling  at  any  rate  of  freight,  not  less  than  the 
chartered  rate,  that  the  charterers  should 
require.  The  charterers'  liability  was  to  cease 
on  shipment  of  cargo,  but  the  vessel  was  to 
have  a  lien  thereon  for  freight,  dead  freight, 
and  all  other  charges.  The  shipowners  insured 
against  sea  peril  to  the  amotmt  of  3,0001,  upon 
"freight  chartered  or  as  if  chartered."  The 
master  signed  bills  of  lading  which  gave  no  lien 
on  cargo  for  chartered  freight.  Part  of  the 
cargo  was  lost  by  peril  of  the  sea,  so  that  the 
bill  of  lading  freight  on  the  residue  which 
reached  port  amounted  to  less  than  the  chartered 
freight,  though  the  remaining  cargo  was  still 
worth  the  freight,  dead  freight,  and  demurrage :  I 


— Held,  that  there  had  been  no  loss  of  chartered 
freight  through  perils  insured  against,  the  ks 
having  been  sustained  through  the  omission  to 
preserve  a  lien  over  the  whole  cargo.  WUkams 
V.  Canton  Insttrance  Office,  70  L.  J.  K.B.  9K; 
[1901]  A.C.  462;  86  L.  T.  317;  9  Asp.  M.G. 
247;  6  Com.  Cas.  26^— HX.  (E.)  Affirming, 
47  W.  R.  611 ;  8  Asp.  M.C.  66S— C  J^. 

Damage  to  Xaehinery  throngh  any  UUat 
BefMt  in  the  Xachinery— Latent  Delbet  \t- 
coming  Patent— Bayelovmont  erf  Flaw— Fiaetsn 
in  Shaft— Cost  of  Beplaeing  Shaft.]— A  polkj 
of  marine  insurance  effected  on  a  vessel  from 
May,  1902,  to  May,  1903,  contained  the  Inch- 
maree  clause — namely,  **This    insurance  also 

specially  to  cover  loss  of  '^^  damage  to  huU  or 

machinery  through  the  negligence  of  master, 
mariners,  engineers,  or  pilots,  or  through  ex- 
plosions, bursting  of  boilers,  breakage  of  shafts, 
or  through  any  latent  defect  in  the  machinery 
or  hull,  provided  such  loss  or  damage  has  not 
resulted  from  want  of  due  diligence  by  the 
owners  of  the  vessel,  or  any  of  them,  or  bj  the 
manager."  In  1891  a  new  end  was  welded  on 
to  the  tailshaft.  That  weld  caused  a  flaw  in 
the  shaft.  In  1900  the  shaft  was  drawn  and 
passed  by  Lloyd's  surveyor.  The  flaw  developed 
into  a  crack  so  as  to  become  visible  on  the  sur- 
face of  the  shaft  some  time  between  April,  1900, 
and  October,  1902,  but  so  long  as  the  shaft  was 
in  situ  could  not  be  discovered.  In  October, 
1902,  the  shaft  was  drawn  and  the  crack  was 
discovered.  The  shaft  was  condemned,  and 
was  replaced  by  a  new  shaft.  In  an  action  to 
recover  the  cost  of  replacing  the  shaft,— Heii, 
that  a  latent  defect  becoming  patent  was  not 
within  the  words  of  the  clause.  The  crack  which 
was  the  damage  was  not  a  dan^e  to  machinery 
caused  by  a  latent  defect;  it  was  the  latent 
defect  itself.  There  was  no  damage  to  the 
machinery  through  a  latent  defect.  Sach 
damage  through  a  latent  defect  most  be  caused 
by  or  arise  during  the  currency  of  the  policy,  of 
which  there  was  no  evidence.  The  word 
"through"  in  the  clause  meant  "in  conse- 
quence of  "  or  "  caused  by."  Semble,  "  Damage 
to  .  .  .  machinery  .  .  .  through  .  .  .  breakage 
of  shafts  "  means  damage  caused  by  and  conse- 
quent upon  the  breakage  of  shafts,  and  not  the 
mere  breakage  of  shsifts  unless  caused  by  a 
peril  insured  against.  Oceanic  Steamship  Co. 
V.  Faber,  95  L.  T.  607;  11  Com.  Cas.  179;  ^3 
T.  L.  R.  627— Walton,  J. 

**Bestraint  of  priaoes  and  people"—!*^ 
Order  of  GoTemment  Eorbiddiiig  Lasdiif  « 
Cargo— Warranty  against  "eaptnre,  ■•»««•» 
and  detenti«n."]— The  prohibition  of  the  land- 
ing of  a  cargo,  insured  under  a  Lloyd's  policy  of 
marine  insurance,  by  an  order  of  the  Govern- 
ment of  the  coimtry  of  the  port  of  destination, 
made  in  accordance  with  the  municipal  law  « 
that  country,  faUs  within  the  meaning  of  the 
words  *'  arrests,  restraints,  and  detainments  w 
all  kings,  princes,  and  people  "  in  the  body  » 
the  policy,  but  a  warranty  in  the  policy  ^&^ 
"  capture,  seizure,  and  detention  "  exempts  the 
insurer  from  liability  under  the  above-montionea 
clause  in  respect  of  the  loss  occasioned  by  tb« 
prohibition.  MUler  v.  Law  Accident  iw«^"? 
SocUty,  72  L.  J.  K.B.  428 ;  [1903]  1  K.B.  m 
88  L.  T.  370;  61  W.  R.  420;  8  Com.  Cas.  161; 
9  Asp.  M.C.  386— C.A. 
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<*Txials."] — A  time  policy  of  marine  insur- 
ance upon  the  hull  and  machinery  of  a  vessel 
(a  torpedo-boat  destroyer^  contained  a  clause 
**  against  fire  in  shops  and  on  board  on  stocks, 
trials  and  all  marine  risks  to  completion  and 
acceptance  by  the  Admiralty."  The  j^licy  also 
contained  the  ordinary  Lloyd's  penis  clause 
covering  damage  or  loss  by  fire,  and  expressly 
provided  that  there  was  leave  to  go  on  trial 
trips  in  baUast  or  otherwise : — Held,  first,  that 
the  word  "trials"  denoted  a  risk  insured 
against,  and  not  merely,  like  the  preceding 
expressions  '*  in  shops  "  and  *'  on  board  stocks," 
a  period  or  state  of  things  during  which  the 
vessel  was  to  be  insured  against  fire ;  secondly, 
that  loss  through  breakage  of  a  connecting-rod 
under  the  stress  of  a  trial  was  a  misfortime 
covered  by.  the  word  "trials."  Jackson  v. 
Mumford,  62  W.  R.  842 ;  9  Com.  Gas.  114 ;  20 
T.  L.  R.  172— O.A. 

LoM  through  Kegligoaee  of  Xaster,  fte.]— 
Where  a  steamship  started  upon  a  stage  of  a 
round  voyage  with  insufficient  coal,  and  a  por- 
tion of  her  fittings,  spars,  and  cargo  had  conse- 
quently to  be  used  for  fuel, — Heldf  that  the 
underwriters  were  not  liable  under  a  clause  in 
the  policy  that  "  this  insurance  also  to  cover 
loss  through  the  negligence  of  master,  mariners, 
engineers,  or  pilots,"  inasmuch  as  the  loss  was 
not  due  to  any  negligent  act,  but  to  the  volun- 
tary act  of  those  engaged  in  the  navigation  of 
the  ship.  Held,  also,  that  under  a  clause 
"  Held  covered  in  case  of  any  breach  of 
warranty  ...  at  a  premium  to  be  hereafter 
arranged,"  there  had  been  a  general  average 
loss  for  which  the  imderwriters  >would  have 
been  liable,  but  that  as  the  additional  premium 
they  would  have  been  entitled  to  charge  would 
have  been  at  least  equal  to  the  loss  claimed, 
the  shipowners  were  not  entitled  to  recover. 
Oreenock  Steamship  Co.  v.  Maritime  Insurance 
Co,,  72  L.  J.  K.B.  69;  [1908]  1  K.B.  867;  88 
L.  T.  207;  61  W.  R.  447;  8  Com.  Cas.  78; 
9  Asp.  M.C.  864— Bigham,  J.  See  s.c.  in  C.A., 
supra. 

Mortgage  of  Ship— Polioy  EfEisoted  by  Mort- 
gagor on  Bshalf  of  Mortgagee— Barratry  1^ 
Mortgagor  as  Master— Bight  of  Mortgagee  to 
Beoorer.] — A  mortgagee  advanced  the  part 
owner  of  a  ship  a  sum  of  money  upon  a  mort- 
gage of  his  shares  in  the  ship,  it  being  a  part 
of  the  arrangement  that  the  mortgagor  should 
be  the  master  of  the  ship,  and  that  an  insurance 
should  be  effected  by  the  mortgagor  to  cover 
the  interest  of  the  mortgagee.  In  pursuance  of 
the  arrangement  the  mortgagor  caused  an  in- 
surance to  be  effected  to  cover  the  interest  of 
the  mortgagee  and  his  own  interest.  The  perils 
covered  by  the  policy  of  insurance  included 
perils  of  the  sea  and  barratry  of  the  master  and 
mariners.  The  ship  having  been  lost,  as  the 
underwriters  of  the  policy  alleged,  by  the 
barratry  of  the  mortgagor  as  master, — Held, 
that,  assuming  the  allegation  to  be  true,  then, 
if  the  mortgagor  was  master  for  the  mortgagee, 
the  mortgagee  was  entitled  to  recover  against 
the  underwriters  for  a  loss  by  barratry ;  and  if  the 
master  was  not  master  for  the  mortgagee,  the 
mortgagee  was  entitled  to  recover  for  a  loss  by 
perils  of  the  sea.  Small  v.  United  Kingdom 
Marine  Mutual  Insurance  Association,  66  L.  J. 
Q.B.  786;  [1897]  2  Q.B.  811;  76  L.  T.  828; 
46  W.  R.  24;  8  Asp.  M.C.  29a-C.A. 


OoUiiioiL  dause— "  Oolliiioii "— Contact  be- 
twoen  Two  Kavigablo  Things — Steamship  and 
Half-tnbmergod  Barge.] — A  steamship  in  the 
course  of  navigation  ran  into  a  half-submerged 
barge  which  had  just  previously  been  run  down 
by  another  vessel,  and  sustained  considerable 
damage.  The  barge,  which  was  very  slightly 
damaged,  was  raised  shortly  afterwards  and 
proceeded  in  safety  to  her  home  port.  The 
steamship  was  insured  by  the  plaintiff  with  the 
defendant  against  "damage  done  and  (or)  re- 
ceived through  collision  "  : — Held,  that,  assum- 
ing the  definition  of  the  word  "collision"  in 
the  policy  to  be  '*  contact  between  two  navigable 
things,"  the  barge  was,  upon  the  facts  of  the 
case,  a  navigable  thing,  as  was  also  the  steam- 
ship, and  therefore  that  the  plaintiff  was  en- 
titled to  recover  upon  the  policy  for  damage 
received  by  the  steamship  through  "collision" 
with  the  barge.  Chandler  v.  Blogg,  67  L.  J. 
Q.B.  886;  [1898]  1  Q.B.  82;  77  L.  T.  624; 
8  Asp.  M.C.  349— Bigham,  J. 

'*Aotaal  ooUision  between  any  tug  and 

any  vessel "— Bainage  Caused  by  Anehor  Attaohed 
by  Length  of  Chain  to  Ship.] — An  anchor  in  the 
bed  of  the  Thames,  attached  by  twenty  or  thirty 
fathoms  of  chain  to  the  bows  of  a  schooner 
lying  partly  on  the  bank,  is  part  of  the  shi^, 
and  damage  caused  to  a  tug  by  striking  ujpon  it 
is  covered  by  a  policy  that  the  insurers  will  pay 
to  the  assured  the  amount  of  any  damage  owing 
to  "  actual  collision  between  any  tug  and  any 
vessel."  Margetts  and  Ocean  Accident  and 
Guarantee  Corporation,  In  re,  70  L.  J.  K.B. 
762 ;  [1901]  2  K.B.  792;  85  L.  T.  94;  49  W.  R. 
669;  9  Asp.  M.C.  217— D. 

Suns  Paid  by  Assured  **  in  respeot  of  injury 

to  snoh  other  ship  or  vessel " — ^Expenses  of  Be- 
moval  of  Wreck  of  other  Vessel.] — A  collision 
clause  in  a  policy  of  marine  insurance  provided 
that  if  the  ship  assured  should  come  into  col- 
lision with  any  other  ship  or  vessel,  and  the 
assured  should  in  consequence  be  found  liable 
to  pay  and  should  pay  any  sums  "  in  respect  of 
injury  to  such  other  ship  or  vessel,  or  to  the 
goods  and  effects  on  board  thereof,  or  for  loss  of 
freight  then  being  earned  by  such  other  ship  or 
vessel,"  the  underwriters  would  pay  the  assured 
a  proportion  of  such  sums ;  but  the  agreement 
was  not  to  extend  to  any  sums  the  assured 
might  become  liable  to  pay  in  respect  of  loss 
of  life  or  personal  injury  to  individuals  from 
any  cause  whatever.  The  ship  assured  came 
into  collision  with  a  tug,  which  thereby  became 
a  wreck.  The  wreck  was  removed  hy  conser- 
vancy commissioners  under  statutory  powers, 
and  the  owners  of  the  tug  recovered  from  the 
assured  the  expenses  of  the  removal  which  they 
had  been  compelled  to  pay  to  the  commis- 
sioners:— Held,  that  the  sum  so  paid  by  the 
assured  was  not  a  sum  paid  "in  respect  of 
injury  to  such  other  ship  or  vessel  itself" 
within  the  meaning  of  the  collision  clause,  and 
that  the  assured  was  not  entitled  to  recover  it 
from  the  underwriters  of  the  policy.  Burger  v. 
Indemnity  Mutual  MaHne  Assurance  Co,,  69 
L.  J.  Q.B.  888;  [1900]  2  Q.B.  848;  82  L.  T. 
831;  48  W.  R.  648;  6  Com.  Cas.  816;  9  Asp. 
M.C.  86— C.A. 

Exemption  in  Bespeet  of  Moneys  Paid  **  for 

remoral  of  olMtraotions  under  statntcoy  powers."] 
— A  marine  policy  contained  a  clause  by  which 


Digitized  by  LjOOQIC 


1055 


INSURANCE. 


1056 


the  underwriters,  in  the  event  of  the  vessel 
insured  coming  into  collision  with  any  other 
vessel,  and  the  assured  having  to  pay  damages 
in  respect  of  that  collision,  became  liable  for 
three-fourths  of  the  sum  so  paid  as  damages, 
as  also  for  a  like  proportion  of  costs  of  any  pro- 
ceedings to  limit  the  assured*s  liability,  *'  pro- 
vided always  that  this  clause  shall  in  no  case 
extend  to  any  sum  which  the  assured  may 
become  liable  to  pay,  or  shall  pay  for  removal 
of  obstructions  under  statutory  powers,  for 
injury  to  harbours,  wharves,  piers,  stages,  and 
similar  structures,  consequent  on  such  col- 
lision." While  the  vessel  msured  was  proceed- 
ing up  the  Clyde  it  ran  upon  a  steamship,  the 
Hermia,  which  was  sunk  m  the  river,  and  was 
at  the  time  the  subject  of  salvage  operations 
by  a  salvage  company  under  contract  with  the 
Clyde  Navigation  Trustees,  who  were  exercising 
their  statutory  powers  in  removing  the  Hertnia. 
In  consequence  of  this  collision  various  claims 
were  made  against  the  assured,  who  admitted 
liability,  and  took  proceedings  to  limit  same. 
Eventually  by  agreement  the  following  sums 
were  found  to  be  payable  by  the  assured  in 
consequence  of  the  collision:  2,350^  to  the 
salvage  company  for  increased  expenses  of 
raising  the  HemUa;  220Z.  to  the  salvage  com- 
pany for  damage  to  buildings  and  trunkways 
on  the  Hermia;  IfiOSl.  to  the  Hermia  and 
Clyde  Trustees  (who  had  a  lien  upon  the  vessel 
for  the  costs  of  removing  her  from  the  navi- 
gation) for  depreciation  in  the  value  of  the 
Hermia: — Held^  that  the  underwriters  were 
liable  for  their  proportion  of  three-fourths  of 
1,0082.  and  2202.  and  of  the  costs  of  the  limita- 
tion proceedings,  but  not  in  respect  of  the 
2,3502.,  which  came  vdthin  the  proviso  of  the 
collision  clause.  Chapman  v.  FisheTf  20  T.  L.  R. 
319— Walton,  J. 

Biver  Insnranoe — ^Polioy— Oonstmction— 

Loss  in  Conseqaenee  of  Detention  during  Bepairs 
—Whether  Beoorerable  under  Policy.]— Where 
a  river  insurance  policy  provides  that  "  if  .  .  . 
the  insured  shall  sustain  or  become  liable  to 
others  for  loss  or  damage  by  reason  of  the  col- 
lision of  any  vessel  of  the  insured  .  .  .  with  any 
other  vessel  or  with  any  buoy,  mooring,  .  •  . 
wharf,  or  any  other  similar  structure,  .  .  .  the  " 
insurer  ''shall,  subject  as  herein  mentioned, 
pay  or  make  good  to  the  insured  such  loss  or 
damage  and  indemnify  him  against  such  lia- 
bility, .  .  ."  but  that  *'  this  policy  shall  not 
extend  to,  nor  cover  .  .  .  loss  or  damage  which 
the  insured  may  sustain  or  be  liable  to  others 
for  .  .  .*  in  respect  of  the  cargo  or  engagements 
of  the  insured's  vessel,"  the  insured  cannot 
recover  under  the  policy  a  loss  in  consequence 
of  detention  of  his  vessel,  which  has  been 
damaged  by  a  collision,  during  repairs.  The 
loss  intended  to  be  recovered  is  the  actual 
detriment  to  the  vessel  itself.  The  loss  by 
detention  is  not,  under  the  fundamental  prin- 
ciple of  insurance,  a  loss  proximate  to  the 
injury  sustained ;  it  is  a  consequence  of  the 
repairs  rather  than  the  collision.  SheUxmme 
V.  Law  Investment  Corporation^  67  L.  J.  Q.B. 
944;  [1898]  2  Q.B.  626;  79  L.  T.  278;  8  Asp. 
M.C.  446— Kennedy,  J. 

Exemption— Bemoyal  of  Obitmctions.] — 

A  proviso  to  a  collision  clause  in  a  policy  of 
marine  insurance  that  no  liability  is  to  attach 
to  the  underwriters  ia  respect  of  "any  sum 


which  the  assured  may  become  liable  to  p&r, 
or  shall  pay,  for  removal  of  obstructions  under 
statutory  powers,  for  injury  to  harbours,  wharves, 
piers,  stages,  and  similar  structures  consequent 
on  such  collision,  or  in  respect  of  the  cai^  or 
engagements  of  the  insured  vessel,  or  for  loss 
of  life  or  personal  injury,"  exempts  the  insurer 
from  liability  whether  the  amount  so  paysble 
be  payable  to  the  local  authority  invested  with 
such  powers,  or  to  the  owners  of  the  other 
vessel  in  collision.  The  North  Britain  (63  L.  J.  P. 
33 ;  [1894]  P.  77)  approved.  The  Engineer,  67 
L.  J.  P.  61 ;  [1898]  A.C.  382 ;  78  L.  T.  473;  46 
W.  B.  630 ;  8  Asp.  M.C.  401— H.L.  (E.) 

War  Bisks— Polioy  Ckyrering— Capture  of  8h^ 
—  Abandonment  by  Owners  —  Aotion  against 
ITnderwriten  for  Total  Lofi— Bestontion  of  flii| 
after  Writ  Issued,  but  before  Trial.]— -The  aban- 
donment, as  a  total  loss,  of  a  ship  insured 
against  war  risks,  which  has  been  captured,  is 
not  defeated  by  the  restoration  of  the  ship  st  a 
date  subsequent  to  the  commencement  of  an 
action  for  total  loss  on  the  policy  by  the  ship- 
owners against  the  underwriters.  Buys  v. 
BoyaZ  Exchange  Assurance  Corporation,  66 
L.  J.  Q.B.  634 ;  [1897]  2  Q.B.  136 ;  77  L.  T.  23; 
8  Asp.  M.C.  294— Collins,  J. 

Partial  Bestitntion  of  Commandeered  Gold 

— Biminution  of  Loss— Interest.]— Gold  of  the 
defendants  (mine-owners),  which  had  been  in- 
sured by  the  plaintiffs  (underwriters),  was  com- 
mandeered by  the  South  African  Government 
shortly  before  the  declaration  of  war.  The 
defendants  having  asked  for  a  return  of  part  of 
the  gold,  the  South  African  Government  paid 
them  a  sum  of  money  in  respect  of  it,  on  the 
understanding  that  the  defendants'  mine  would 
be  kept  open,  and  that  60  per  cent,  of  the  gold 
won  would  be  handed  to  the  South  African 
Government.  The  plaintiffs,  having  paid  as  for 
a  total  loss,  claimed  the  sum  received  by  the 
defendants  from  the  South  African  Govern- 
ment:— Held,  that  the  sum  received  by  the 
defendants  from  the  South  African  Government 
was  a  payment  in  diminution  of  the  loss  which 
the  plaintiffs  were  entitled  to  recover,  but  that 
the  defendants  were  not  trustees  for  the  plain- 
tiffs, nor  liable  to  pay  interest  on  the  amount 
while  it  had  remained  in  their  hands.  Bandal 
V.  Cochran  (1  Ves.  sen.  98)  and  Bumand  v. 
Bodocanachi  (61  L.  J.  Q.B.  648 ;  7  App.  Cas. 
333)  explained  and  distinguished.  Steams  v. 
Village  Main  Beef  Gold-Mining  Co.,  10  Com. 
Cas.  89 ;  21 T.  L.  B.  236— C.A. 


(c)  Warranty, 

Seaworthiness,  of  —  Voyage  Poliey— luofi* 
oieney  of  Coal— Ship's  Fittinn,  Span,  and  Cargo 
used  for  Fuel- LiabiUty  of  tnderwriters.}— The 

appellants  insured  their  steamship  with  the 
respondents  for  a  rotmd  voyage  to  any  port  in 
the  United  Kingdom  or  Continent  between 
Bordeaux  and  Hamburg,  and  while  there  and 
thence  to  any  port  and  place  on  the  west  coast 
of  South  America,  with  leave  to  call  at  any  port 
and  place  for  all  purposes,  and  any  port  or  place 
on  the  east  coast  of  South  America.  The  inmr- 
ance  included  general  average.  During  the 
voyage  the  ship  called  at  Monte  Video,  a^ 
through  the  negligence  of  the  master  saiiea 
thence  without  sufficient  coal  to  enable  her  to 
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reach  St.  Vincent,  her  next  stage  and  coaling- 
place.  To  enable  her  to  reach  St.  Vincent  the 
master  burnt  as  fuel  some  of  the  ship's  spars 
and  fittings  and  portions  of  the  cargo,  and  if 
this  had  not  been  done  she  would  have  been  in 
danger  of  being  totally  lost.  In  an  action  by 
the  appellants  on  the  policy  to  recover  in  respect 
of  the  spars,  fittings,  and  cargo,— He W,  that 
there  was  an  implied  warranty  of  seaworthiness 
on  the  part  of  the  appellants  which,  according 
to  the  law  laid  down  in  The  Vartigem  (68 
L.  J.  P.  49 ;  [1899]  P.  140),  was  broken  when 
the  ship  left  Monte  Video  without  sufficient 
coal  to  enable  her  to  reach  her  next  stage,  and 
that  the  appellants  were  not  entitled  to  recover. 
Qreenock  Steamship  Co.  v.  Maritime  Insurance 
Co.,  72  L.  J.  K.B.  868 ;  [1903]  2  K.B.  657 ;  89 
L.  T.  200;  62  W.  R.  186;  9  Com.  Gas.  41;  9 
Asp.  M.O.  468— C.A. 

Implied  Warranty— Polioy  on  Cargo— Oattle 
Ship—BeaworthixieM— Ventilation  —  Attendance 
on  Cattle— OertiiLcate  of  Fitness  of  Appliancef 
by  Lloyd's  Agent's  Snrreyor.]  —  An  implied 
warranty  of  seaworthiness  in  a  polioy  on  cargo 
may  be  defined  as  a  condition  that  the  ship 
shall  be  fit  for  the  proposed  service — fit,  that  is, 
in  respect  of  all  those  things  which  appertain 
to  the  safe  carriage  of  the  cargo  in  question  to 
its  destination.  Insufficient  ventilation  of  a 
cattle  ship  and  an  insufficient  supply  of  men  to 
attend  the  cattle  on  board  constitute  a  breach 
of  the  implied  condition  of  seaworthiness ;  and 
a  stipulation  in  the  policy  that  "  the  fittings 
and  condition  of  the  cattle  to  be  approved  by 
Lloyd's  agent's  surveyor  "  does  not  exclude  the 
implied  warranty.  Sleigh  v.  Tyser,  69  L.  J. 
Q.B.  626;  [1900]  2  Q.B.  388;  82  L.  T.  804;  5 
Com.  Cas.  271 — Bigham,  J. 

Presumption  of  Unseaworthiness— Lots  of  Ship 
from  ITnlmown  Cause— Bebntting  Evidence.] — 

The  presrmiption  of  vmseaworthiness  in  the  case 
of  the  loss  of  a  ship  soon  after  leaving  port,  of 
which  the  insured  cannot  prove  the  cause,  is 
rebutted  when  the  balance  of  evidence  is  that 
she  was  neither  overloaded  nor  top-heavy  when 
she  left  port,  and  that  the  loss  was  attributable 
rather  to  mistakes  of  management  after  she 
started  than  to  unseaworthiness  when  she  left 
port.  Pickup  V.  Thames  and  Mersey  Marine 
Insurance  Co.  (47  L.  J.  Q.B.  749 ;  8  Q.B.  D. 
694)  approved.  Ajum  Ooolam  Hossen  d  Co.  v. 
Union  Marine  Insurance  Co.,  70  L.  J.  P.C.  34 ; 
[1901J  A.C.  362 ;  84  L.  T.  366 ;  9  Asp.  M.C. 
167— P.C. 

A  ship  ought  not  to  be  treated  as  imseaworthy 
by  reason  of  something  objectionable  but  easily 
curable  by  those  on  board.    lb, 

"  Free  from  eaptnre,  seiiore,  and  detention  " 
—  Gtold  in  Traniit— Gold  Lawfully  Beqnisitioned 
by  Ooremment  on  the  Eve  of  War— Liability  of 
Insurers.]— Gold  consigned  to  Europe  by  a 
company  registered  under  the  laws  of  the  late 
South  African  Kepublic  was  on  the  eve  of  war 
requisitioned  withm  the  territory  of  the  Ke- 
public by  the  Government.  No  resistance  was 
made,  and  a  receipt  was  given.  The  gold  was 
insured  under  a  policy  which  contained  a  clause, 
"Warranted  free  of  capture,  seizure,  and  de- 
tention, and  the  consequences  thereof  "  : — Held, 
that  the  gold  was  "  seized  "  within  the  meaning 
VOL.   L 


of  the  warranty,  and  that  the  insurers  were  not 
liable.  Eobinson  Oold-Mining  Co.  v.  Alliance 
Marine  and  General  Assurance  Co.,  73  L.  J. 
K.B.  898;  [1904]  A.  0.  869;  91  L.  T.  202 ;  63 
W.  R.  160;  9  Com.  Cas.  301;  20  T.  L.  R.  645; 
— H.L.  (E.) 

*' Warranted  free  from  oaptnre,  leiinre  and 
detention,  and  the  oonseqneneei  of  hostilitieB" 
—Capture  of  Vessel— Subeequent  Lom  by  Ship- 
wreck— Condemnation  in  Priie  Court— Relation 
Back  to  Capture.]— The  mere  capture  of  a  vessel 
does  not  divest  the  owner  of  his  property  therein ; 
it,  however,  entitles  him,  if  it  is  insured,  to  give 
notice  of  abandonment  to  the  underwriters.  But 
when  the  vessel  is  condenmed  in  a  Prize  Court 
the  effect  of  that  decision  is  to  pass  the  property 
in  it  to  the  captors  as  from  the  date  of  the 
capture.  Andersen  v.  Marten,  76  L.  J.  K.B.  674 ; 
[1907]  2  K.B.  248;  97  L.  T.  375;  12  Com.  Cas. 
309 ;  23  T.  L.  R.  634— ChanneU,  J.  Affirmed, 
Andersmy.  Marten,  [1908]  1  K.B.  601 ;  98  L.  J. 
146— C.A. 

By  a  time  policy  the  disbursements  in  respect 
of  a  steamship  were  insured  against  total  loss 
only.  Attached  to  the  policy  were  certain 
clauses,  including,  inter  alia,  the  following: 
'*  Warranted  free  from  capture,  seizure  and 
detention,  and  the  consequences  of  hostilities." 
The  vessel  was  captured  by  the  Japanese  during 
the  Russo-Japanese  war,  and  a  prize  crew  put 
on  board.  At  the  time  of  her  capture  she  was 
damaged,  and  was  then  making  for  a  port  of 
refuge.  The  Japanese  directed  her  captain  to 
proceed  in  an  opposite  direction  to  a  port  where 
there  was  a  Prize  Court,  and  while  on  her  way 
there  she  encountered  heavy  seas,  and,  being 
run  ashore  with  the  view  of  beaching  her, 
became  a  total  loss.  She  was  subsequently 
condemned  in  the  Prize  Court : — Held,  that  as 
on  condemnation  there  was  a  divesting  of  the 
assured's  property  in  the  vessel  as  from  the 
date  of  the  capture,  there  had  been  a  loss  by 
'*  capture  "  within  the  warranty,  and  therefore 
that  the  assured  was  not  entitled  to  recover  on 
the  policy.    lb. 

Semble,  that  the  loss  by  shipwreck  was  not  in 
consequence  of  hostilities  within  the  meaning 
of  the  warranty.    lb. 

**  Kot  to  proceed  east  of  Singapore  " — Voyage 
to  a  Port  East  of  Singapore— veitel  Lost  before 
Singapore  Beached.]— A  time  policy  of  marine 
insurance  contained  the  following  warranty: 
*'  Warranted  not  to  proceed  east  of  Singapore." 
The  vessel  was  chartered  to  carry  coais  from 
Cardiff  to  a  port  east  of  Singapore.  While  on 
her  voyage  she  was  wrecked  off  the  Tunis  coast 
and  lost : — Held,  that  the  loss  was  covered  by 
the  policy,  and  that  at  the  time  of  the  loss 
there  had  been  no  breach  of  the  warranty. 
Simpson  Steamship  Co.  v.  Premier  Underwrit- 
ing Association,  92  L.  T.  730 ;  53  W.  R.  612 ;  10 
Com.  Cas.  198 ;  10  Asp.  M.C.  127 ;  21  T.  L.  R. 
486— Bigham,  J. 

Freight — Lom  of—**  Claim  eonseqnent  on  loss 
of  time  "  —  Liability  of  Underwriter.]  —  The 
plaintiffs  effected  with  the  defendantb  a  policy 
of  insurance  upon  a  steamship  on  her  outward 
voyage  from  London  for  freight  expected  to  be 
earned  on  her  homeward  voyage.  The  policy 
was  *'  upon  freight  of  frozen  meat,"  and  con- 
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tained  the  following  clause :  **  Chartered  freights 
and  freights  are  warranted  free  from  any  claim 
consequent  on  loss  of  time  whether  arising  from 
a  penl  of  the  sea  or  otherwise.'*  After  the 
vessel  had  discharged  her  toutward  cargo  at  the 
port  of  discharge  a  fire  occurred  on  hoard,  which 
so  damaged  her  refrigerating  machinery  that 
she  was  disabled  from  carrying  a  caigo  of  frozen 
meat.  Materifds  for  the  repair  of  the  ma- 
chinery could  not  be  procured  at  the  port,  and 
must  have  been  brought  from  England,  which 
would  have  involved  considerable  delay : — Held, 
that  the  delay  which  would  have  been  neces- 
sary in  order  to  repair  the  refrigerating  ma- 
chinery  rendered  the  earning  of  freight  upon  a 
frozen-meat  cargo  commercially  impossible  and 
that  the  loss  of  such  freight  was  therefore 
**  consequent  on  loss  of  time  "  within  the  words 
of  the  warranty.  TumbuUt  Martin  d  Co.  v. 
HuU  Undertoritera  AssockUion,  69  L.  J.  Q.B. 
588;  [1900]  2  Q.B.  402;  82  L.  T.  818;  6  Com. 
Cas.  248 ;  9  Asp.  M.C.  93— Mathew,  J. 

Wool--CarTiage  of  from  Import  Ship  to  Brad- 
ford—Oontraet  Coftomarj  in  the  Wool  Trade.] 
— The  contract  of  carriage  customary  in  the 
trade  for  the  carriage  of  wool  from  import  ship 
in  London  to  Bradford  via  Goole  is  one  by 
which  the  carrier  undertakes  to  deliver  the 
wool  in  as  good  condition  as  he  receives  it,  the 
act  of  God  and  the  King's  enemies  excepted. 
France,  Fenwick  d  Co,  v.  Mannheim  Insurance 
Co,,  10  Com.  Cas.  242— Channell,  J. 


(d)  BepoMTS. 

Ship  Doeked  for  Underwriter's  Bepain  — 
Surrey  while  in  Book  for  Bo-claisiiloation 
at  Lloyd's— Expenses  of  Taking  Ship  into  and 
ont  of  Book— Book  Bnes — Apportionment.]  — 
Where  a  ship  has  been  placed  in  dock  for  the 
purpose  of  repairs  for  which  the  underwriters 
are  liable,  and  while  she  is  in  dock  the  owner 
takes  advantage  of  the  opportunity  to  have  her 
surveyed  for  re-classification  at  Lloyd's,  the 
owner  cannot  be  called  upon  to  bear  part  of  the 
expense  involved  in  the  docking  of  the  vessel 
and  keeping  her  there  while  the  repairs  are 
being  executed.  Marine  Insurance  Co.  v.  China 
Transpacific  Co.  (56  L.  J.  Q.B.  100;  11  App. 
Cas.  573)  distinguished.  Buabon  Steamship 
Co.  V.  London  Assurance,  69  L.  J.  Q.B.  86; 
[1900]  A.C.  6 ;  81  L.  T.  586 ;  48  W.  R.  225 ;  9 
Asp.  M.C.  2;  6  Com.  Cas.  71— H.L.  (E.) 

Bamage  Bepairs  at  Foreign  Port  — Cost  of 
Sending  Owners'  Surveyor  from  Bnited  King- 
dom  —  English  Bankers'  Charges  for  Trans- 
mitting Money  and  for  Overdraft  to  Pay  Bepairs 
Bill— Bight  of  Shipowner  to  Claim  Beinstate- 
ment  of  Bainaged  Parts  of  Ship.] — A  British 
steamship,  having  been  damaged  in  New  Zea- 
land, was  repaired  at  Melbourne  at  a  cost  of 
4,O00Z.  The  owners  claimed  as  part  of  the 
particular  average  loss  from  the  underwriters 
the  cost  (about  1501.)  of  sending  out  a  surveyor 
to  represent  their  mterests  from  the  United 
Kingdom,  the  underwriters  having  refused  in 
the  first  instance  to  agree  to  such  a  course. 
The  shipowners  further  claimed  to  recover 
their  bankers'  charges  for  an  overdraft  which 
they  had  to  obtain  to  send  money  to  Melbourne 
to  pay  the  repairs  bill ;  and  they  also  claimed 
the  cost  of  reinstating  certain  damaged  parts 


of  the  vessel,  instead  of  repairing  in  a  less 
expensive  *  but  more  unsightly  form : — Held, 
first,  that,  though  the  shipowner  is  entitled  to 
have  at  the  expense  of  the  underwriters  a 
surveyor  to  represent  him  in  carrying  out 
repairs,  the  question  whether  a  surveyor  can  be 
sent  from  the  United  Kingdom  to  a  foreign 
port  bv  the  shipowner  for  the  purpose  must 
depend  on  the  extent  and  nature  of  the  repairs 
and  the  poesibility  of  getting  competent  sur- 
veyors at  or  near  the  foreign  port ;  secondly, 
that,  under  the  circumstances,  the  shipowner 
was  entitled  to  the  bankers*  charges  for  the 
overdraft;  thirdly,  that  he  was  entitled  to 
have  his  ship  repaired  with  materials  and 
workmanship  corresponding  to  the  original 
work.  Agenoria  Steamship  Co.  ▼.  Merchants 
Marine  Insurance  Co.,  8  Com.  Oas.  212— 
Kennedy,  J. 

Loss  of  Treifflit— **  Claim  oonioqngnt  en  loss  of 
time'*— Liability  of  Underwriter.]— The  plain- 
tiSs  effected  with  the  defendants  a  policy  of 
insurance  upon  a  steamship  on  her  outward 
voyage  from  London  for  freight  expected  to  be 
earned  on  her  homeward  voyage.  The  policy 
was  "upon  freight  of  frozen  meat,"  and  con- 
tained the  following  clause :  "  Chartered  freights 
and  freights  are  warranted  free  from  any  claim 
consequent  on  loss  of  time  whether  arising  from 
a  penl  of  the  sea  or  otherwise."  After  the 
vessel  had  discharged  her  outward  cargo  at  the 
port  of  discharge  a  fire  occurred  on  board,  which 
so  damaged  her  refrigerating  machinery  that 
she  was  disabled  from  carrying  a  cargo  of  frozen 
meat.  Materials  for  the  repair  of  the  machinery 
could  not  be  procured  at  the  port,  and  most 
have  been  brought  from  England,  which  would 
have  involved  considerable  delay : — Held,  that 
the  delay  which  would  have  been  necessary  In 
order  to  repair  the  refrigerating  machinery 
rendered  the  earning  of  freight  upon  a  frozen- 
meat  cargo  commercially  impossible,  and  that 
the  loss  of  such  freight  was  therefore  "  conse- 
quent on  loss  of  time  "  within  the  words  of  the 
warranty.  Tumbull,  Martin  d  Co.  v.  HuU 
Underwriters  Association,  69  L.  J.  Q3.  588; 
[1900]  2  Q.B.  402— Mathew,  J. 


(e)  Premiums, 

Express  Promise  by  Assured  to  Pay — ^LiahUitr 
of  Broker— Cnstom.]  —  The  rule  of  law  based 
upon  the  recognised  custom  in  the  ordinary 
course  of  business  of  marine  insurance,  by 
which  the  broker  and  not  the  assured  is  held 
liable  to  the  underwriter  ifor  payment  of  the 
premiums  upon  a  policy  of  marme  insurance,  is 
not  rendered  inapplicable  by  the  fact  that  the 
policv  contains  an  express  promise  by  the  as- 
sured to  pay  the  premiums  to  the  underwriter. 
Universo  Insurance  Co.  of  MUan  v.  Merdtai^ 
Marine  Insurance  Co.,  66  L.  J.  Q.B.  664 ;  [1897] 
2  Q.B.  93;  76  L,  T.  748;  45  W.  R.  625;  8  Asp. 
M.C.  279— C.A. 

<*  The  whole  ourrenoy  of  this  polioT  "— Betvxi 
of  Premium.] — A  policy  on  the  plamtifis'  ship 
from  March  18, 1899,  to  March  18, 1900,  provided 
for  the  return  of  a  part  of  the  premium, "  should 
the  vessel  be  employed  in  me  Eastern  tntde 
during  the  whole  currency  of  this  policy." 
The  ship  was  employed  in  the  Eastern  trade 
from  March  13, 1899,  unUl  July  SS,  1899,  when 
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she  was  lost: — Held,  that  the  ship  had  been 
employed  in  the  Eastern  trade  daring  the 
whole  currency  of  the  policy,  and  that  the 
plaintiffs  were  entitled  to  have  the  part  of  the 
premium  returned  to  them.  Oorsedd  Steamship 
Co,  v.  Forbes,  5  Com.  Cas.  413— Bigham,  J. 

Batum  of— Tranifer  of  Ship  to  <<  now  manage- 
ment"— Ship  Oarrying  Contraband  of  War— 
Soimre  by  BeUigorent — Oondenmation  by  Priie 
Ooort.] — A  time  policy  on  ship  contiMned  a 
clause  that  *'  should  the  vessel  be  sold  or  trans- 
ferred to  new  management,  then  unless  the 
underwriters  agree  in  writing  to  such  sale  or 
transfer  this  policy  shall  thereupon  become 
cancelled  from  date  of  sale  or  transfer  unless 
the  vessel  has  cargo  on  bocurd  and  has  already 
sailed  from  her  loading  port  or  is  at  sea  in 
ballast,  in  either  of  which  cases  such  cancella- 
tion clause  shall  be  suspended  until  arrival  at 
final  port  of  discharge  if  with  cargo,  or  at  port 
of  destination  if  in  ballast.  A  pro  rata  daily 
return  of  premiums  to  be  made."  The  |K>licy 
contained  a  warranty  free  of  capture,  seizure, 
and  detention,  and  the  consequences  thereof,  or 
any  attempt  thereat,  piracy  excepted,  and  also 
from  all  consequences  of  hostilities  or  warlike 
operations.  The  ship  was,  during  the  currency 
of  the  policv,  seized  by  the  Japanese  during  the 
war  with  Russia  while  she  was  on  a  voyage  to 
Vladivostok  with  coal,  and  was  taken  to  a 
Japanese  port,  and  there  condemned  by  a  Prize 
Ck>urt.  The  shipowner  claimed  a  pro  rata 
return  of  the  premium  upon  the  ground  that 
the  ship  had  by  her  seizure  and  condemnation 
been  "  transferred  to  new  management "  within 
the  meaning  of  the  policy: — Held,  that  as 
there  was  no  evidence  of  any  sale  of  the  ship 
by  the  Prize  Ck>urt  there  was  no  transfer  to 
new  management,  but  merely  a  change  of 
ownership,  and  that,  therefore,  the  shipowner 
was  not  entitled  to  recover.  SembUt  that  even 
if  there  had  been  a  sale  by  the  Prize  Ck>urt  the 
shipowner  would  not  have  been  entitled  to 
recover.  Pyman  v.  Marten,  22  T.  L.  R.  884— 
Phillimore,  J. 

Oaaeellatioa  of  PoUoy  on  Sale  or  TransfBr 

of  Ship  to  Hew  Xaaagement — Oondemnatioa  of 
Ship  by  Priie  Ooort — ^Warranty  '*  Free  of  eap- 
tnio,"  40.]— A  time  policy  containing  the  clause, 
"  Should  the  vessel  be  sold  or  transferred  to  new 
management  then,  unless  the  underwriters 
agree  in  writing  to  such  sale  or  transfer,  this 
policy  shall  thereupon  become  cancelled  from 
date  of  sale  or  transfer.  ...  A  pro  rata  daily 
return  of  premiums  to  be  made."  The  policy 
also  contained  the  usual  clause,  "  free  of  capture 
and  seizure,"  Ac.  While  on  a  voyage  from 
Port  Talbot  to  Vladivostok,  with  a  cargo  of 
coal,  the  vessel  was  captured  by  the  Japanese, 
taken  to  Yokoeuka,  and  subsequently  con- 
demned by  a  Prize  Court.  In  an  action  by  the 
shipowner  for  a  pro  rata  return  of  premiums, — 
Held,  that  the  ship  was  not  transferred  to  new 
management  within  the  meaning  of  the  policy, 
and  that,  therefore,  the  shipowner  was  not 
entitled  to  a  pro  rata  return  of  premiums. 
Semble,  the  ship  was  lost  by  capture,  and  that 
the  **free  of  capture"  &c,  warranty  applied. 
Pyman  v.  Marten,  18  Com.  Cas.  64— C.A. 

Ins nraaoo  Premiums— Aotion  in  Bom— Voooi- 

iariof.] — See  Shippinq. 


(4)  General  Avebaqe. 


Time  Cfhartor— Bnb-ohartor— Loii  of  Hire  under 
Time  Charter  during  Time  Ship  under  Bepair 
owing  to  General  Xrorage  Saerifice— Oontribn- 
tion.]— By  a  time  charter  it  was  provided  that 
in  the  event  of  loss  of  time  from  damage  pre- 
venting the  working  of  the  vessel  for  more  than 
twenty-four  hours,  the  payment  of  hire  should 
cease  until  she  should  be  again  in  an  efficient 
state  to  resume  her  service.  Whilst  loading  a 
cargo  of  coals  under  a  sub-charter,  a  fire  broke 
out  on  board  the  ship,  and  certain  refrigerating 
machinerv  with  which  she  was  fitted  was 
damaged  by  water  used  to  extinguish  it,  neces- 
sitating repairs  which  occupied  thirty-one 
days.  In  an  action  brought  by  the  shipowners 
against  underwriters  to  recover  a  general  aver- 
age  contribution  in  respect  of  the  loss  of  hire 
during  the  time  the  damage  by  water  was  being 
repaired, — Held,  that  such  contribution  could 
not  be  recovered.  The  Leitrim,  71  L.  J.  P.  108 ; 
[1902]  P.  256;  87  L.  T.  240;  61  W.  R.  168; 
9  Asp.  M.C.  817;  8  Com.  Cas.  6  — Gorell 
Barnes,  J. 

Loot  through  Vegligenoe  of  Vaster,  4o.]— 
Where  a  steamship  started  upon  a  stage  of  a 
round  voyage  with  insufficient  coal,  and  a  por- 
tion  of  her  fittings,  spars,  and  cargo  had  conse- 
quently to  be  i^ed  for  fuel, — Held,  that  the 
underwriters  were  not  liable  under  a  clause  in 
the  policy  that  "this  insurance  also  to  cover 
loss  through  the  negligence  of  master,  mariners, 
engineers,  or  pilots,"  inasmuch  as  the  loss  was 
not  due  to  any  negligent  act,  but  to  the  volun- 
tary act  of  those  engaged  in  the  navigation  of 
the  ship.  Held,  also,  that  under  a  clause 
**Held  covered  in  case  of  any  breach  of 
warranty  ...  at  a  premium  to  be  hereafter 
arranged,"  there  had  been  a  general  average 
loss  for  which  the  underwriters  would  have 
been  liable,  but  that  as  the  additional  premium 
they  would  have  been  entitled  to  charge  would 
have  been  at  least  equal  to  the  loss  claimed,  the 
shipowners  were  not  entitled  to  recover.  Greenock 
Steamship  Co.  v.  Maritime  Insurance  Co.,  72 
L.  J.  K.B.  59 ;  [1908]  1  K.B.  867 ;  88  L.  T.  207 ; 
61  W.  R.  447 ;  8  Com.  Cas.  78 ;  9  Asp.  M.C.  864 
— Bigham,  J.    See  s.c.  in  C.A.,  supra,  col.  1067. 

CharterpartT  to  Proceed  to  Port  for  Cargo- 
Freight  Payable  on  DeliTory  at  Port  of  Beitina- 
tioa— Saoifloe  by  Ship  on  Way  to  Port  of  Load- 
ing-liability of  Freight  to  Oontribute.]— A 
vessel  was  chartered  to  proceed  from  Fleet- 
wood to  Savannah  and  there  load  for  the 
charterers  a  cargo  which  she  was  to  deliver 
at  a  specified  port  of  discharge  on  being  paid 
freight.  On  the  voyage  to  Savannah  the  ship 
grounded,  and  in  getting  off  sustained  injuries 
which  constituted  a  general  average  loss.  The 
injuries  were  repaired,  and  the  vessel  duly 
loaded  the  cargo  under  the  charterparty  and 
earned  the  chartered  freight.  In  an  action  by 
shipowners  against  underwriters  on  ship  to 
recover  the  loss  sustained, — Held,  that  the 
chartered  freight  was  liable  to  contribute  to  the 
general  average  loss.  Williams  v.  London  Assur- 
ance Co.  (1  M.  &  S.  818)  approved.  Carisbrook 
Steamship  Co.  v.  London  atii  ProvinoicU  Marine 
and  General  Insurance  Co.,  71  L.  J.  K.B.  978 ; 
[1902]  2  K.B.  681 ;  87  L.  T.  418 ;  60  W.  R.  691 ; 
i  7  Com.  Cas.  285;  9  Asp.  M.C.  882— C.A. 
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Ship  and  Cargo  Monging  to  Stme  Owner.]— 
Where  there  has  heen  a  general  average 
sacrifice,  the  assured  is  not  precluded  from 
recovering  upon  a  policy  against  general  average 
losses  due  to  perils  of  the  sea  hy  reason  of  the 
fact  that  he  is  owner  of  hoth  ship  and  cargo, 
and  that  there  can  therefore  be  no  contribution 
as  between  the  two  interests.  The  BrigeUa 
(62  L.  J.  P.  81 ;  [1893]  P.  189)  disapproved  of. 
Montgomery  v.  Indemnity  Mutual  Marine 
Assurance  Co.,  71  L.  J.  K.B.  467;  [1902]  1  K.B. 
734;  86  L.  T.  462;  60  W.  R.  440;  9  Asp.  M.C. 
289 ;  7  Com.  Cas.  120— C.A. 

ATorago  Bond— Arerapfo  Statement— Place  of 
A^jnitaient] — The  parties  to  an  average  bond 
agreed  to  pay  their  proper  and  respective  pro- 
portions of  any  general  average  charges  to  which 
they  might  be  liable,  and  forthwith  to  furnish 
to  the  captain  or  owners  of  the  ship  a  correct 
account  and  particular  of  the  value  of  the  goods 
delivered  to  them  respectively,  in  order  that  any 
such  general  average  charges  might  be  ascer- 
tained and  adjusted  in  the  usual  manner: — 
Held,  that  there  was  no  implied  condition  to 
employ  an  average  stater  residing  at  the  port  of 
discharge.  Wavertree  Sailing  Ship  Co,  v.  Love, 
66  L.  J.  P.O.  77 ;  [1897]  A.C.  878 ;  76  L.  T.  676 ; 
8  Asp.  M.C.  276— P.C. 

There  is  no  obligation  on  shipowners  to  em- 
ploy an  average  stater  at  all  for  the  adjustment 
of  liabilities.  Simonds  v.  White  (2  L.  J.  (o.s.) 
K.B.  169;  2  B.  &  C.  806)  explained.    lb. 

Yalne  of  Ship  in  PoUoy— Aisemnent  of  SalTage 
and  Ctoneral  Average  on  Greater  Yalno— Liability 
of  Underwriter!.] — Where  there  is  a  valued 
policy,  and  a  general  average  loss  is  sustained 
and  salvage  services  rendered  to  the  ship,  and 
the  ship  is  valued  in  the  salvage  action  at  a 
higher  sum  than  the  value  assigned  in  the 
policy,  the  shipowners  are  only  entitled  to 
recover  from  the  underwriters  the  proportion 
of  the  amoimt  due  from  the  ship  for  general 
average  and  salvage  represented  by  the  ratio  of 
the  policy  value  to  the  value  in  the  action. 
Balmoral  Steamship  Co,  v.  Marten,  71  L.  J. 
K.B.  819 ;  [1902]  A.C.  511 ;  87  L.  T.  247 ;  51 
W.  R.  173;  7  Com.  Cas.  292— H.L.  (E.) 

**  General  ayerage  payable  aeeording  to  fSoreign 
statement  "—Foreign  Law— ^^ial  Contntet— 
Charterparty.] — A  policy  of  insurance  upon  a 
ship  containedf  a  stipulation  that  general  ave- 
rage should  be  payable  *'  according  to  foreign 
statement,  if  so  made  up,  or  York-Antwerp 
Rules  if  in  accordance  with  contract  of  affreight- 
ment." The  vessel  was  chartered  under  a 
charterparty  containing  a  clause  that  **  In  case 
of  average  the  same  to  be  settled  according  to 
York-Antwerp  Rules  1890  excepting  that  jetti- 
son of  deck  cargo  (and  the  freight  thereon)  for 
the  common  safety  shall  be  allowable  as  general 
average."  In  the  course  of  the  voyage  it 
became  necessary  for  the  common  safety  to 
jettison  part  of  a  deck  load  which  the  vessel 
was  carrying.  An  average  statement  was  after- 
wards prepared  at  Antwerp  which  included  the 
deck  cargo  jettisoned  and  its  freight  as  general 
average.  By  the  Belgian  law,  apart  from  special 
agreement,  the  jettison  of  deck  cargo  is  not  the 
subject  of  general  average;  but  the  Belgian 
law  expressly  recognises  the  terms  of  special 
agreements  between  the  parties  as   to   what 


shall  be  the  subject  of  general  average : — Eeld, 
that  the  underwriters  were  bound  by  the  state- 
ment, and  were  liable  to  indemnify  the  ship- 
owner on  the  footing  that  the  items  in  queetioD 
were  the  subject  of  general  average.  De  Hart 
V.  Compania  Anonima  de  Seguros  "Aurora,'^ 
72  L.  J.  K.B.  818 ;  [1903]  2  K.B.  503 ;  89  L.  T. 
154 ;  62  W.  R.  36 ;  8  Com.  Cas.  314 ;  9  Asp.  M.C. 
464— C.A. 

Per  RoMEB,  L.J. — The  case  wonld  have  been 

otherwise  if  the  statement  had  not  been  made 

up  in  good  faith;  and,  semble,  if  the  contract 

of   affreightment  had  imported   terms   as  to 

I  general   average    of    a   special    and    unusutl 

'  character  which  could    not   reasonably  have 

j  been  contemplated  by  the  parties  to  the  policy 

'  of  insurance.    lb, 

I     And  see  Shippiko. 


;  (6)  TOTAIi,   CONSTBUCnVE,  AND  PARTIAL  L066. 

Total    Lois— Valued    PoUey    on    Ship— Bern 

i  Infiired  Loot  than  Stated  Value— Ship  Sunk  Vj 

I  Vegligenee  of  another  Ship— Division  of  Amoniit 

I  Seeorered  firom  Ship  in  Fault.]— A  ship  ^m 

I  insured  for  1,0001.,  her  value  being  stated  in 

the  policy  as  1,360Z.    During  the  currency  of 

I  the  policy  the  ship  was  sunk  by  the  fault  of 

I  another  ship,  and  the  insurers  paid  the  assured 

I  IfiOOl.    Subsequently  the  insurers  brought  an 

action  against  the  smp  in  de&iult,  and,  liability 

being  admitted,  the  claim  was  referred  to  the 

registrar,  who  assessed  the  value  of  the  insured 

ship  at  1,0002.    This  sum  was  paid  into  Court. 

The  owners  of  the  insured  ship  contended  that, 

as  they  were  their  own  insurers  for  350/.,  they 

were  entitled  to  360-1,350  of  the  l.OOW.  i—Held, 

that  this  contention  was  correct.     The  Welsh 

Girl,  22  T.  L.  R.  475— Bargrave  Deane,  J. 

Perils  of  the  Sea— Votiee  of  Ahandon- 

ment.] — ^The  plaintiff  effected  a  policy  of  in- 
surance with  the  defendants  in    the  sum  of 
2402.,  on  a  cargo  of  potatoes  to  be  carried  by 
sea  from  Annalong  in  county  Down  to  South- 
ampton, such  insurance  to  be  free  from  par- 
ticular  average.     The   loading,    which   com- 
menced on  January  27, 1897,  was  completed  on 
February  11,  1897.    There  was  evidence  that 
the  cargo  would  sprout  if  kept  in  the  hold  for 
three  weeks,  even  though  unwet.    Prom  adverse 
weather,  the  vessel  carrying  the  cargo  had  to 
put  in  to  several  intermediate  ports.     At  St. 
Tudwell's     Roads,    which     she     reached   on 
March  11,  she  met  a  gale,  which  caused  her  to 
ship  water.    The  vessel  arriving  at  Pwllheli, 
North  Wales,  on  March  18,  the  cargo  was  ^• 
amined  and  found  to  be  sprouting  and  heated. 
The  ship,  from  the  storm,  required  some  repairs, 
which  could  have  been  executed  in  a  short 
time ;  and  the  defendants  requested  the  cap^ 
to  proceed  with  the  voyage,  which  he  rinsed 
to  do.    A  negotiation  took  place  for  the  sale  of 
the  cargo,  but  this  the  Court  held  did  not  con- 
stitute an  admission  of  liability  for  a  total  lo^ 
Offers  of  100/.  and  1101.  were  made  for  w« 
cargo  and  refused.     Ultimately  the  caP^ 
who  claimed  to  retain  the  cargo  against  freight, 
sold  the  potatoes  at  PwUheU  for  55Z.,  the  pur- 
chaser making  a  large  profit  on  re-sale.    Fomw 
notice    of   abandonment  was  given  after  io^ 
sale,  but  it  was  admitted  that  such  notice  w» 
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too  late : — Heldf  first,  that  the  damage  to  the 
potatoes  was  not  exclusively  and  proximately 
caased  by  perils  of  the  sea ;  secondly,  that  even 
if  the  damage  was  so  caused  there  was  no  evi- 
dence of  a  total  loss,  actual  or  constructive ;  and 
thirdly,  that  even  if  the  potatoes  if  carried  to 
Southampton  would  have  been  a  total  loss, 
notice  of  abandonment  under  the  circumstances 
was  necessary.  Boux  v.  Salvador  (8  Bing.  N.C. 
266)  distinguished.  Cunningham  v.  Maritime 
Insurance  Co.,  [1899]  2  Ir.  R.  267— Q.B.  D. 

Ship  Siuik,  Baised,  and  Bepaired— Votiee 
of  Abandonment  —  ^penditnre  by  Under- 
writers after  Votioe— Total  or  Partial  Lobs.]— 
The  appellants'  ship  was  sunk,  and  they  gave 
notice  of  abandonment  to  the  underwriters, 
which  the  latter  refused  to  accept.  The  imder- 
writers  themselves  then  raised  and  repaired  the 
ship,  and  claimed  thereby  to  have  converted  a 
total  into  a  partial  loss : — Held,  that  the  owners 
were  entitled  to  recover  as  for  a  total  loss. 
The  BUUrmare,  67  L.  J.  P.O.  96;  [1898]  A.G. 
593;  79  L.  T.  217 ;  8  Asp.  M.G.  429— H.L.  (Sc.) 

By  LoBD  Watson. — The  rule  of  law  applic- 
able to  contracts  is  that  neither  of  the  parties 
can  by  his  own  act  or  default  defeat  the  obliga- 
tions which  he  has  undertaken  to  fulfil,  or 
escape  those  obligations  by  offering  to  the 
other  party  an  indemnity  which  is  not  that 
which  the  other  party  contracted  to  accept.    lb. 

The  proper  test  for  ascertaining  whether  or 
not  a  ship  has  become  a  constructive  total  loss 
is  the  same  in  Scotch  as  in  English  law.  To 
establish  such  a  loss  it  must  be  shewn  that  a 
shipowner  of  ordinary  prudence  and  uninsured 
would  not  have  gone  to  the  expense  of  raising 
and  repairing  the  vessel,  because  her  market 
value  when  raised  and  repaired  would  probably 
be  less  than  the  cost  of  restoration.    lb. 

Differences  between  the  admiral's  jurisdiction 
in  England  and  Scotland  explained  by  Lobd 
Watson.    lb. 

**AdYancos''— Seonrity  of  Freight — Average 
Loss  or  Total  Loss.] — The  plaintiffs  advanced 
money  for  disbursements  to  the  captain  of  an 
Italian  ship  at  Pensacola,  and  took  from  him  a 
document  reading:  '*Ten  days  after  arrival  at 
....  Southampton  ....  I  promise  to  pay 
760^,  ....  for  the  payment  of  which  I  hereby 
pledge  my  vessel  and  freight,  and  my  con- 
signees at  port  of  destination  are  hereby 
directed  to  pay  [this]  amount  from  ....  freight 
received.'*  The  plaintiffs  effected  an  insurance 
with  the  defendants  upon  "  advances  valued  at 
1761,"  from  Pensacola  to  Southampton,  and 
expressed  to  be  **  free  of  all  average."  Through 
perils  of  the  seas  the  ship  became  a  total  loss 
at  the  Azores,  but  cargo  was  salved,  upon 
which  the  master  received  790^  distance 
freight: — Held,  that  the  plaintiffs  could  not 
recover  a  total  loss  under  the  policy.  Price  v. 
Maritime  Insurance  Co.,  5  Com.  Gas.  332 — 
Bigham,  J. 

OonstmotiYd  Total  Loss— Valuation  Claase 
—Insured  to  be  taken  as  Bepaired  Yalue— 
Vessel  becoming  OonstnictiYe  Total  Loss  on 
Basis  of  Actual  though  not  of  Insured  Yalne 
—  Payment  by  Insurer  —  Liability  of  Be- 
insurer.] — By  a  policy  of  marine  insurance 
the  plsJntiffs  insured  the  owners  of  a  vessel 


against  all  risks  thereon  for  twelve  months,  tbd 
policy  containing  a  valuation  clause  and  a 
clause  that  the  insured  value  should  be  taken 
as  the  repaired  value  in  ascertaining  whether 
the  vessel  was  a  constructive  total  loss.  By  a 
policy  of  re-insurance  the  defendants  re-insured 
the  plaintiffs  in  respect  of  the  vessel  "  against 
the  risk  of  total  and  (or)  constructive  total  loss 
only  .  .  .  being  a  re-insurance  applying  to 
policy  or  policies  and  to  pay  as  may  be  paid 
thereon,"  the  policy  containing  a  valuation 
clause  similar  as  regards  the  sum  specified  to 
that  in  the  original  policy.  The  above-men- 
tioned clause  as  to  the  mode  of  ascertaining  a 
constructive  total  loss  had  been  printed  on  this 
policy,  but  was  struck  out  by  a  line  drawn 
through  it.  During  the  period  covered  by  the 
policies  the  vessel  ran  ashore  and  became,  on 
the  basis  of  her  actual  repaired  value,  though 
not  on  the  basis  of  her  insured  value,  a  con- 
structive total  loss.  The  plaintiffs  having  paid 
the  shipowners  for  such  a  loss,  brought  an  action 
against  the  defendants  on  the  re-insurance 
policy : — Held,  that  they  could  not  recover,  in- 
asmuch as  the  only  constructive  total  loss  for 
which  the  defendants  had  undertaken  liability 
by  the  re-insurance  policy  was  that  for  which 
the  plaintiffs  had  undertaken  liability  by  the 
original  policy — that,  namely,  which  arose  when 
the  repaired  value  was  taken  as  the  insured 
value — ^and  the  plaintiffs  had  never  themselves 
become  liable  for  such  a  constructive  total  loss. 
Marten  v.  Steamship  Otoners'  Underwriting 
Association,  71  L.  J.  K.B.  718;  87  L.  T.  208; 
60  W.  R.  587;  7  Gom.  Gas.  195;  9  Asp.  M.G. 
339— Bigham,  J. 

"  If  stranded  for  six  months  and  during 

such  period  it  has  been  found  impracticable  to 
save  *'  the  ship.] — A  rule  of  a  marine  insurance 
company  provided  that  if  any  ship  insured  in 
the  company  had  been  stranded  and  remained 
in  such  position  for  a  period  of  six  months,  and 
during  such  period  it  had  been  found  impractic- 
able to  save  her,  the  ship  should  be  held  to 
be  a  constructive  total  loss,  and  the  insured 
member  might  abandon  her.  A  vessel  insured 
under  a  policy,  which  incorporated  the  above 
rule,  was  stranded,  and  remained  stranded  for 
more  than  six  months,  during  which  time  she 
was  not  saved,  but  it  was  admitted  that  it  would 
be  practicable  to  save  the  vessel  at  a  future  date  : 
— Held,  that  the  vessel,  not  having  been  saved 
within  the  six  months,  was  a  constructive  total 
loss.  Bowland  and  Manoood's  Steamship  Co, 
V.  Maritime  Insurance  Co.,  6  Gom.  Gas.  160— 
Bigham,  J. 

Vessel   Stranded— Bight   of  Owner  to 

Abandon— Cost  of  Bepair— Value  of  Damaged 
Vessel.]— A  vessel  valued  at  23,000Z.  was  in- 
sured by  a  policy  of  marine  insurance  against 
risks  which  included  perils  of  the  sea,  the  in- 
sured value  to  be  taken  as  the  '*  repafred  value  " 
in  ascertaining  whether  the  vessel  was  a  con- 
structive total  loss.  The  vessel  while  covered 
by  the  policy  was  driven  on  to  rocks.  Notice  of 
abcuadonment  was  given  by  the  assured,  but  the 
imderwriters  declined  to  accept  it.  The  ship 
was  floated  by  persons  employed  with  the  con- 
sent and  for  the  benefit  of  all  concerned,  and 
was  temporarily  repaired  and  brought  to  Eng- 
land. In  an  action  on  the  policy  the  assured 
claimed  to  recover  as  for  a  constructive  total 
loss.  The  vessel  was  not  permanently  repaired 
at  the  time  of  trial,  but  the  Judge  found  that 
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about  22,359/.  was  the  proper  amount  to  fix  as 
the  total  cost  of  repair,  and  held  that  there  was 
not  a  constructive  total  loss  :—Held  (Vauohan 
Williams,  L.J.,  dubitante),  that,  in  determin- 
ing the  question  whether  he  had  a  right  to 
abandon  the  vessel  as  a  constructive  total  loss, 
the  assured  was  not  entitled  to  add  the  damaged 
value  of  the  vessel  to  the  cost  of  repair.  Dictum 
of  the  GocBT  OF  ExcHBQUEB  Chambeb  in 
Youna  v.  Turing  (2  Man.  &  G.  698)  disapproved. 
Angel  v.  Merchants'  Marine  Insurance  Co., 
72  L.  J.  K.B.  498 ;  [1903J  1  K.B.  811 ;  88  L.  T. 
717;  61  W.  R.  580;  8  Com.  Cas.  179;  9  Asp. 
M.C.  406— C.A. 

Policy  on  Cattle— Prohibition  on  Landing 

— **  Softraints  of  prinoos  and  people  **— daughter 
of  Oattlo  at  Sea— Votico  of  Abandonment — In- 
abilitjr  to  Land  Cattle  at  any  other  Port]— Cattle 
were  insured  on  a  voyage  from  Liverpool  to 
Buenos  Ayres  against  the  usual  marine  risks,  in- 
cluding restraints  of  princes  and  people,  and  also 
against  all  risks  of  mortality  and  injury  from 
any  cause  whatever.  On  arrival  at  buenos 
Ayres  the  cattle  were  not  allowed  to  be  landed 
by  order  of  the  Argentine  Government  on 
accoimt  of  certain  other  cattle  on  board  suffering 
from  cattle  disease.  The  cattle  insured  were 
taken  to  sea  and  slaughtered,  and  in  doing  so 
the  assured  acted  as  a  prudent  uninsured  owner 
would  have  done.  No  notice  of  abandonment 
was  given  to  the  underwriters : — Held^  that  as 
in  the  circumstances  it  was  not  impossible  that 
the  difficulty  of  landing  the  cattle  might  have 
been  got  over,  the  loss  was  not  an  absolute  one, 
but  was  a  constructive  total  loss,  and  the 
underwriters  were  not  liable  for  the  loss  in  the 
absence  of  a  notice  of  abandonment.  Mansell 
V.  Hoade,  20  T.  L.  R.  160— Walton,  J. 

Ship  and  Cargo— Abandonment  of  Voyage 

— Votice  to  Vnderwriten.]— Notice  of  abandon- 
ment of  freight  need  not  be  given  to  under- 
writers if  the  circumstances  are  such  that  the 
underwriters  could  do  nothing  if  such  notice 
were  given  to  them.  Trinder,  Anderson  d  Co, 
V.  Thames  and  Mersey  Marine  Insurance  Co,, 
67  L.  J.  Q.B.  666;  [1898]  2  Q.B.  114 ;  78  L.  T. 
485 ;  46  W.  R.  561 ;  8  Asp.  M.C.  878— C.A. 

Lost  by  Stranding— Proximate  Came,  Perils  of 
the  Seas— Bemoter  Canie,  Vegligenee  of  Aisnred 
—Liability  of  Vnderwriten.]— Where  a  loss  by 
stranding  has  been  proximately  caused  by  perils 
of  the  seas,  the  circumstance  that  it  was  re- 
riiotely  occasioned  by  the  negligence  of  the 
assured  in  navigating  the  ship  is  no  defence 
to  a  claim  by  the  assured  against  underwriters 
upon  a  policy  covering  loss  by  perils  of  the 
seas.    lb, 

Sue  and  Labour  Clanio— Claim  by  Under- 
writer! for  Work  and  Labour  Done,  or  as  Salvors.] 
— A  vessel  was  insured  against  total  and  (or) 
constructive  total  loss  only,  and  the  policy  con- 
tained the  sue  and  labour  clause.  During  the 
continuance  of  the  policy  the  vessel  was  stranded 
and  the  crew  left  her.  Before  the  insurer's 
representatives  arrived  to  take  charge  of  the 
vessel  considerable  damage  was  done  by  looting. 
The  insurers,  through  a  contractor  on  the  *'  no 
cure  no  pay"  system,  raised  the  vessel  and 
brought  her  into  port.  The  insurers  claimed 
for  an  award  as  salvors  or  for  an  amount  for 
work  and  labour  done : — Held,  that  there  was 
no  constructive  total  loss,  and  that  the  under- 


writers  were  not  entitled  to  an  award  as  salvoes, 
and  that  there  was  no  oonmioii-law  right  to 
recover.  The  Pickioick  (16  Jur.  669)  distin- 
guished. Crouan  v.  Stanier,  [1904]  1  KB.  87; 
62  W.  B.  75 ;  9  Com.  Cas.  27— Kennedy,  J. 

Votioo  of  Abandonment— Policy  of  Be- 

infuaaoo— **  To  pay  as  may  be  paid  tlMiooa  *"— 
—**  Ho  lalTagoehargos'*— Suing  and  Laboiiiif 
Chargoi.] — ^The  owners  of  a  ship  insured  her 
with  the  plaintiffs  for  a  voyage.  The  policy 
covered  partial  as  well  as  total  loss.  The  plain- 
tiffs effected  a  policy  of  re-insurance  with  the 
defendant  against  total  or  constructive  total 
loss  only.  The  policy  was  on  the  ordinary 
Lloyd's  form,  but  written  on  its  face  were  the 
following  clauses :  "  Being  a  re-insurance  sub- 
ject to  the  same  clauses  and  conditions  as  the 
original  policy  and  to  pay  as  may  be  paid 
thereon,"  and  "No  claim  to  attach  to  this 
policy  for  salvage  charges."  While  on  the  in- 
sured voyage  the  ship  stranded  and  sustained 
damage.  The  probable  cost  of  getting  her  to  a 
repairing  port  and  making  good  the  damage 
exceeded  the  value  of  the  vessel  as  fixed  in  the 
original  policy.  The  shipowners,  however,  gave 
no  notice  of  abandonment,  but  elected  to  keep 
the  vessel  and  claim  for  a  partial  loss,  and  the 
plaintiffs  paid  them  in  all  107  per  cent,  on  the 
original  policy,  made  up  of  a  large  partial  loss 
and  a  sum  for  suing  and  labouring.  The  plain- 
tiffs having  sued  the  defendant  to  recover  the 
whole  amount  insured  by  the  re-insurance 
policy  as  for  a  constructive  total  loss,— HeW, 
that  notice  of  abandonment  was  a  necessary 
preliminary  to  a  claim  for  a  constructive  total 
loss,  and  that,  there  having  been  no  such 
notice,  the  plaintiffs  were  not  liable  to  pay  the 
shipowners  as  for  a  constructive  total  loss,  and 
that  the  fact  that  they  had  paid  them  107  per 
cent,  did  not  entitle  them  to  recover  against 
the  defendants  as  for  a  constructive  total  loss, 
notwithstanding  the  clause  **  to  pay  as  may  be 
paid  thereon."  Held,  further,  that  the  daose 
that  no  claim  was  to  attach  for  salvage  charges 
relieved  the  defendant  from  the  obligation  to 
contribute  to  the  suing  and  labouring  charges 
notwithstanding  that  the  usual  printed  clause 
in  the  policy  had  not  been  struck  out.  Watem 
Assurance  Co,  of  Toronto  v.  Poole,  72  L.  J.  K.B. 
195;  [1903]  1  K.B.  376;  88  L.  T.  862;  8  Com. 
Cas.  108 ;  9  Asp.  M.C.  390— Bigham,  J. 

Valne  of  Wreok.] — In  an  action  on  a 

policy  of  marine  insurance  on  ship,  the  question 
being  whether  or  not  the  vessel  was  a  con- 
structive total  loss,  evidence  as  to  the  value  of 
the  wreck  was  tendered : — Held,  that  the  evi- 
denoe  was  admissible.  Beaver  Line  Associated 
Steamers  v.  London  and  Provincial  Marine  and 
General  Insurance  Co,,  5  Com.  Cas.  269— 
Phillimore,  J. 

Polioy  against  Total  or  Comtmetin  T^ 
Loos  Only— Sue  and  Labour  ClMiio— 8ilv*f* 
Servioos  Bondorod  by  Vndorwritort— Sig^  ' 
Underwriters  to  Beoover  against  Ownon.]— ^ 
a  polioy  of  marine  insurance  a  ship  was  insured 
against  the  risk  of  total  or  constructive  total 
loss  only,  and  it  was  provided  that  the  o^'**'' 
his  factors,  servants,  and  assigns,  might  sue  and 
labour  for  the  defence,  safeguard,  and  recovery 
of  the  ship.  The  shin  stranded,  and  the  owner 
gave  notice  of  abandonment.  She  was  after- 
wards floated  and  brought  into  port  by  a  finn 
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of  ship-repairers,  who  were  employed  and  paid 
by  the  underwriters.  It  was  eventually  found 
that  she  was  not  a  constructive  total  loss: — 
Held^  that  the  underwriters  could  not  recover 
from  the  owner  the  expenses  incurred  by  them 
either  on  a  claim  for  work  and  labour,  inasmuch 
as  they  were  themselves  liable  for  these  expenses 
under  the  sue  and  labour  clause,  or  as  salvage, 
for  the  same  reason,  and  also  because  they  had 
themselves  an  interest  in  the  safety  of  the 
ship.  The  Pickwick  (16  Jur.  669)  distin- 
guished. Crouan  v.  Stanier,  73  L.  J.  K.B.  102 ; 
[1904]  1  K.B.  87 ;  62  W.  R.  76 ;  9  Com.  Cas.  27 
— Kennedy,  J, 

The  Ininred  Value  to  be  taken  as  the  Bepaired 
Yalne  in  Aioertaining  whether  the  Yesfel  is  a 
OonstraetiYe  Total  Loss  —  Meaning  of  Sepaired 
Yalne.] — Where  a  Lloyd's  policy  of  marine  in- 
surance contains  the  clause  "  the  insured  value 
to  be  taken  as  the  repaired  value  in  ascertain- 
ing whether  the  vessel  is  a  constructive  total 
loss,"  the  words  "repaired  value"  mean  the 
repaired  value  with  reference  to  the  particular 
vessel.  The  vessel  is  not  merely  to  be  made 
seaworthy,  nor  on  the  other  hand  is  she  to  be 
reconstructed ;  but,  as  far  as  repairs  can  effect 
it,  she  is  to  be  made  of  the  same  classification 
and  as  nearly  as  possible  the  thing  which  was 
valued.  North  Atlantic  Steamship  Co.  v.  Burr, 
9  Com.  Cas.  164 ;  20  T.  L.  R.  266— Kennedy,  J. 

Partial  Loss— Part  Intnranoo— Assured  Soing 
Lighterman  on  Behalf  of  Underwriters— Implied 
Agreement  to  Pay  Costs — Oontribntion.] — Cer- 
tam  goods,  which  were  partly  insured,  were 
damaged  whilst  in  a  lighterman's  barge.  On 
the  ground  that  the  barge  was  unfit,  it  was 
suggested  that  the  lighterman  should  be  sued. 
The  underwriters  assenting,  an  action  was 
brought  by  the  assured  against  the  lighterman, 
which  failed.  The  costs  in  the  unsuccessful 
action  were  481^  The  insured  value  of  the 
goods  was  184^  The  average  statement  gave 
the  sound  arrived  value  as  2202.;  the  damage 
to  the  goods  as  46/. ;  and  certain  charges  in  the 
nature  of  suing  and  labouring  expenses  as  about 
802.  In  an  action  to  recover  the  whole  of  the 
costs  of  the  unsuccessful  action, — Held,  that 
the  action  was  brought  in  the  interests  of  both 
the  assured  and  imderwriters ;  that  there  was 
no  rule  of  law  which  settled  the  question  as  to 
who  should  pay  the  costs,  nor  was  there  any 
custom  suggested  or  proved ;  that  the  rights  of 
the  parties  depended  on  what  the  agreement 
was ;  and  that  there  being  no  express  agreement 
as  to  the  costs,  the  inference  to  be  drawn  from 
the  circumstances  of  the  case  was  that  to  the 
extent  of  their  respective  interests  in  the  liti- 
gation the  parties  agreed  tacitly  to  bear  each 
their  share  of  the  costs.  The  underwriters'  in- 
terest was  y^ths  of  the  loss  (462.),  plus  the  sue 
and  labour  charges.  Duus  Broum  d  Co.  v. 
Binning,  11  Com.  Cas.  190;  22  T.  L.  R.  629— 
Walton,  J. 

Chartered  Freight— Abandonment  of  Yojage— 
Cargo  Salved  and  Carried  to  Port  of  DeliTery— 
Total  Loif  of  Freight.] — A  ship  was  chartered 
for  a  voyage  from  Chittagong  with  a  cargo  of 
jute  in  bales  for  delivery  at  Dandee.  The 
ship,  cargo,  and  chartered  freight  were  insured. 
When  about  fifty  miles  from  Dundee  the  ship 
went  ashore,  and  the  master  and  crew,  in  order 
to  save  their  lives,  abandoned  her ;  but  it  was 


not  proved  that  they  at  that  time  had  no  in- 
tention of  returning.  Notices  of  abandonment 
were  given  to  underwriters  on  all  three  interests, 
and  were  all  refused  in  the  first  instance,  but 
eventually  the  underwriters  on  ship  and  cargo 
paid  a  total  loss.  The  underwriters  on  aU  three 
interests  instructed  the  Salvage  Association  in- 
dependently to  protect  their  interests,  and  the 
association  entered  into  a  salvage  contract  with 
a  salvage  company,  k  large  quantity  of  the 
jute  was  salved,  partly  in  bulk  and  partly  in 
bales,  and  was  carried  to  Dundee,  where  it  was 
sold  on  behalf  of  whom  it  might  concern : — Held, 
first,  that  upon  the  facts  there  was  nothing  to 
shew  that  tne  shipowners,  by  any  act  or  omis- 
sion on  their  part,  prevented  the  transhipment 
of  the  goods  and  their  delivery  under  the  con- 
tract of  affreightment,  inasmuch  as  the  cargo- 
owners,  by  their  underwriters,  dealt  with  the 
cargo  at  a  time  when  the  shipowners,  without 
fault  of  theirs,  had  not  resumed  possession  or 
control  of  the  cargo ;  secondly,  that  the  adven- 
ture was  determined,  if  not  by  the  action  of 
the  cargo-owners  alone,  at  all  events  by  the 
common  action  of  all  parties  interested  through 
their  underwriters ;  thirdly,  that  the  jute  having 
been  carried  to  Dundee  under  the  salvage  con- 
tract, and  not  under  the  charterparty,  the 
chartered  freight  had  not  been  earned,  and  the 
underwriters  on  chartered  freight  were  liable 
to  pay  a  total  loss  without  anv  deduction  in 
respect  of  actual  or  possible  salvage.  ChUhrie 
V.  North  China  Insurance  Co.,  7  Com.  Cas. 
130— C.A. 


(6)  Rb-insubancb. 

On  Cargo— Yojage—ITnreasonablo  Delay  in 
Sailinf-Xaterial  Alteration  in  Bisk.]— The 
plaintiffs  insured  all  shipments  of  coal  by  coal- 
owners  for  twelve  months  by  cover  note  at 
premiums  varying  with  the  port  of  destination 
and  time  of  year.  On  July  80, 1900,  the  coal- 
owners  requested  them  to  insure  coals  under 
the  open  policy  per  s.s.  Brenttor  on  her  voyage 
from  Blyth  to  Lulea.  The  premiums  the  plain- 
tiffs were  entitled  to  charge  were  125.  9^.  for 
August  and  16«.  for  September.  On  August  2 
the  plaintiffs  re-insured  at  Lloyd's  for  1,6002.  at 
6s.  8d.  premium  bv  a  slip  initialled  on  that  day 
by  underwriters  who  were  under  the  impression 
that  the  ship  would  sail  in  a  few  days,  or  at 
least  during  August.  The  Brenttor  did  not 
sail  till  September  26,  and  became  with  her 
cargo  a  total  loss  on  October  2.  The  plaintiffs, 
having  paid  the  coal-owners  for  a  total  loss, 
claimed  payment  from  the  defendant  upon  a 
policy  of  re-insurance  issued  in  pursuance  of 
the  cover  slip  of  August  2: — Held,  that  the 
delay  in  the  date  of  sailing  having  materially 
altered  the  risk,  the  underwriters  were  not 
liable.  Marine  Insurance  Co.  v.  Steams,  71 
L.  J.  K.B.  86;  [1901]  2  K.B.  912;  60  W.  R. 
238 ;  6  Com.  Cas.  182— Mathew,  J. 

*<To  pay  as  may  be  paid  thereon" — Third 
Party — Claim  of  Indemnity.] — An  underwriter 
of  a  policy  of  marine  insurance  effected  a  re- 
insurance of  the  same  subject-matter  by  a  policy 
which  contained  a  clause, "  Being  a  re-insurance 
subject  to  the  same  clauses  and  conditions  as 
the  original  policy,  and  to  pay  as  may  be  paid 
thereon."  Aii  action  having  been  brought  upon 
the   original   policy,— j5«2(2,    that   the  under- 
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writer  was  not  entitled  to  bring  in  the  under- 
writer of  the  policy  of  re-insurance  as  a  third 
party  to  the  action  under  Order  XVI.  rule  48. 
Nelson  v.  Empress  Assurance  Corporation^  74 
L.  J.  K.B.  699 ;  [1905]  2  K.B.  281 ;  93  L.  T.  62 ; 
63  W.  R.  648— C.A. 

TinM  Policy— *<  Saljeot  to  the  Mine  elaiuei 
and  conditionM  as  the  original  policy*' — Con- 
tinuation Clause— *'  Should  the  yessel  he  at  sea 
or  abroad  on  the  expiration  of  this  policy" — 
Usnal  Clause  —  FoUcy  for  a  Period  Exceeding 
Twelve  Xonths— Hull  and  Void.]— A  policy  of 
re-insurance  on  a  ship,  expressed  to  be  for  and 
during  the  space  of  twelve  months  commencing 
October  18, 1898,  and  ending  October  18,  1899, 
contained  the  clause,  "  being  a  re-insurance 
subject  to  the  same  clauses  and  conditions  as 
the  original  policy,  and  to  pay  as  may  be  paid 
thereon."  The  original  policy  was  for  the  same 
period  as  the  re-insurance  policy,  and  contained 
the  following  clause :  '*  Should  the  vessel  be  at 
sea  or  abroad  on  the  expiration  of  this  policy 
it  is  agreed  to  hold  her  covered  until  the  arrival 
at  her  port  of  final  destination  ....  at  a  pro 
rata  daily  premium."  After  October  18,  1899, 
the  ship  was  lost  while  on  a  voyage  to  her 
port  of  final  destination.  In  an  action  on  the 
re-insurance  policy, — Held^  that  the  continua- 
tion clause  in  the  original  policy  was  a  usual 
clause,  and  that  the  re-insurance  policy  was 
not  invalidated  by  reason  of  the  non-disclosure 
of  the  fact  that  the  original  policy  contained 
the  clause;  but  that  the  re-msurance  policy 
being  for  a  period  exceeding  twelve  months  was 
null  and  void.  Charlesworth  v.  Faber,  6  Com. 
Gas.  408— Bigham,  J. 

**  Snliject  to  same  tenns  as  original  policy  and 
to  pay  as  may  he  paid  thereon  "—Substitution  of 
Fresh  Policy— liability  of  Be-insnrer.]— A  time 
policy  on  a  ship  contained  the  following  clause : 
•*  Being  a  re-insurance  of  policy  or  policies  " 
(here  followed  a  blank  space)  "  and  subject  to 
the  same  terms,  conditions,  and  clauses  as 
original  policy  or  policies,  whether  re-insurance 
or  otherwise,  and  to  pay  as  may  be  paid  thereon." 
At  the  time  this  policy  of  re-insurance  was 
effected  there  were  in  existence  two  time  poli- 
cies of  insurance  on  the  ship  underwritten  by 
the  re-assured,  in  both  of  which  the  valuation 
of  the  ship  was  the  same  as  in  the  policy  of  re- 
insurance. During  the  currency  of  the  policy 
of  re-insurance  one  of  these  policies  expired 
and  the  other  was  cancelled,  and  thereupon  the 
re-assured  imderwrote  a  new  time  policy  of  in- 
surance on  the  ship,  in  which  the  valuation  of 
the  ship  was  less  than  in  the  policy  of  re-insur- 
ance. By  the  time  clauses  in  the  different 
policies  the  insured  value  was  to  be  taken  as 
the  repaired  value  in  ascertaining  whether  the 
ship  was  a  constructive  total  loss.  The  ship 
having  become  a  total  loss,  the  re-assured  paid 
his  assured  under  the  new  policy  as  for  a  total 
loss : — Heldf  that  upon  the  true  construction  of 
the  policy  of  re-insurance,  the  re-assured  was 
insured  only  against  loss  incurred  under  the 
two  policies  in  existence  at  the  time  the  policy 
of  re-insurance  was  effected,  and  therefore  that 
the  re-insurers  were  not  liable  to  indenmify 
him  against  a  loss  incurred  under  the  new  policy 
underwritten  by  him.  Lotoer  Bhine  and  Wur- 
temberg  Insurance  Association  v.  Sedgwick,  68 
L.  J.  Q.B.  186 ;  [1899]  1  Q.B.  179 ;  80  L.  T.  6 ; 
47  W.  R.  261 ;  8  .Vsp.  M.C.  466— C.A. 


SUp— AdmissibiUty  in  Evidence.]— Hi^,  oiso, 
that  the  slip  upon  which  the  policy  of  re-insur- 
ance was  effected  was  admissible  in  evidence  to 
explain  the  meaning  of  the  expression  in  the 
policy  "  original  policy  or  policies."    Jb. 

"In  ezeess  of"  5002.— ** Each  craft  to  be  a 
separate  insurance "— Loss  of  Part  of  Cargo  on 
Barge— Interest  of  Original  Insurer  Lom  than 
600r.  in  Cargo  of  Barge,  but  Greater  than  6002. 
in  Cargo  of  Ship— Payment  by  Original  Inaorer.] 
— The  plaintiffs  were  liable  as  insurers  under  a 
policy  of  marine  insurance  for  1,9142.  on  a  cargo 
of  wheat  in  a  specified  ship,  including  risk  of 
craft  to  and  from  ship,  the  policy  containing  a 
clause  that  each  craft  should  be  deemed  a 
separate  insurance.  By  a  subsequent  policy 
the  plaintiffs  re-insured  themselves  with  the 
defendants  for  "  1,0002.  excess  of  5002.'*  upon 
their  interest  as  insurers,  this  policy  also  con- 
taining a  clause,  *^  each  craft  to  be  deemed  a 
separate  insurance."  At  the  port  of  loading  a 
barge  of  wheat  on  its  way  to  the  ship  sank, 
and  part  of  the  wheat  was  lost.  The  plain- 
tiffs* interest  in  the  cargo  of  the  barge  did  not 
amount  to  6002.  The  plaintiffs  having  paid 
upwards  of  2982.,  the  amoxmt  of  their  liability 
for  the  loss  under  the  original  policy,  claimed 
from  the  defendants  their  proportion  under  the 
policy  of  re-insurance : — Held,  that  the  words 
*'  excess  of  6002."  in  the  re-insurance  policy  did 
not  imply  that  the  plaintiffs  were  to  become 
liable  to  a  claim  for  more  than  5002.,  but  only 
that  they  should  have  an  interest  for  more 
than  that  sum ;  and  that  the  words  "  each  craft 
to  be  deemed  a  separate  insurance  "  had  refer- 
ence only  to  particular  average  claims  and  not 
to  a  claim  under  a  policy  of  re-insurance ;  and 
consequently  that,  as  the  plaintiffs*  interest  in 
the  whole  cargo  exceeded  6002.  they  were  en- 
titled to  recover.  SotUh  British  Fire  and 
Marine  Insurance  Co.  of  New  Zealand  v.  Da 
Costa,  75  L.  J.  K.B.  276 ;  [1906]  1  K.B.  456 ; 
94  L.  T.  435 ;  54  W.  R.  420 ;  11  Com.  Cas.  81 ; 
10  Asp.  M.C.  227  ;  22  T.  L.  R.  305— Bigham,  J. 

Cotton  on  Deck  —  Damaged   Cotton.]  —  The 

plaintiffs,  who  had  insured  a  cargo  of  damaged 
cotton,  re-insured  the  same  with  the  defendant, 
but  did  not  inform  him  that  it  was  damaged 
cotton.  The  slip  contained  the  terms,  **  cotton 
on  deck,  f.  p.  a.  &c.,  including  jettison  and 
washing  overboard."  When  the  policy  of  re- 
insurance was  tendered  to  the  defendant  for 
signature  it  differed  from  the  slip,  for,  instead 
of  the  words  *'f.  p.  a.  and  c,  &o.,'*  it  was 
**  f.  p.  a.  &c.,  as  in  original  policy,**  and  in  that 
policy  the  risk  was  described  as  "  t  p.  a.,  but 
including  risk  of  jettison  and  washuig  over- 
board " ;  but  he  signed  it  without  enquiry  or 
objection.  The  quantity  of  cotton  insured  "  on 
deck"  amounted  to  7,5002. :—He2d,  that  the 
instructions  being  to  insure  such  a  quantity 
"  on  deck  "  clearly  shewed  that  it  was  damaged 
cotton,  and  that,  under  the  oircumstanoee,  there 
was  no  concealment;  also,  that,  although  an 
attempt  had  been  made  to  establish  that  the 
course  of  business  was  to  say  that  cotton  was 
damaged,  no  such  course  of  business  was  es- 
tablished. British  and  Foreign  Marine  Insur- 
ance Co.  V.  Sturge,  77  L.  T.  208;  8  Asp.  M.C. 
803— Mathew,  J. 

Payment  by  Be-ininier— Misreprtiaatotioa  \if 
Incnrance  Broker— Damages  for  MiarepreaMta- 
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tion— Subrogation  of  Bo-infurer  to  Bights  of  In- 
surer—Dednction  of  Costs  of  Becovering  Honey.] 

— The  defendants  re-insured  with  the  plaintifiEs 
certain  risks  in  connection  with  two  vessels. 
The  defendants  had  given  an  open  cover  slip 
to  the  insurance  brokers  with  instructions  not 
to  insure  interests  in  vessels  belonging  to  a 
certain  firm.  These  two  vessels  in  fact  be- 
longed to  that  firm,  and  the  risks  were  accepted 
by  the  defendants  without  the  knowledge  of 
that  fact.  Losses  having  occurred,  the  de- 
fendants were  paid  by  the  plaintiffs  on  their 
re-insurance.  Subsequently  the  defendants 
brought  an  action  claiming  certain  relief  against 
the  insurance  brokers,  and  in  the  course  of  that 
action  they  discovered  the  facts  in  regard  to 
these  two  vessels;  they  thereupon  amended 
their  claim  and  eventually  recovered  judgment 
for  the  amount  of  the  insurance  money  in 
respect  of  these  two  vessels,  but  failed  to  obtain 
the  other  relief  claimed: — Heldy  that  as  the 
money  was  recovered  from  the  insurance  brokers 
by  the  enforcement  of  a  right  which  diminished 
the  defendants'  loss,  the  plaintiffs  were  sub- 
rogated to  the  rights  of  the  defendants,  and 
were  entitled  to  recover  the  amoxmt  they  had 
paid  on  the  re-insurance.  Dic^wm  of  Bbett,  L.J. , 
in  CasUllain  v.  Preston  (62  L.  J.  Q.B.  366,  at 
p.  370;  11  Q.B.  D.  380,  at  p.  888),  appUed.  I 
Assicurazioni  Oenerali  de  Trieste  v.  Empress 
Assurance  Corporation^  76  L.  J.  K.B.  980; 
[1907]  2  K.B.  814;  13  Com.  Cas.  87;  97  L.  T. 
786 ;  23  T.  L.  R.  700— Pickford,  J. 

Held,  further,  that  the  defendants  were  en- 
titled to  deduct  from  the  plainfcifEs'  claim  not 
merely  the  costs  of  the  issue  on  which  they 
succeeded  in  the  action  against  the  insurance 
broker,  but  whatever  costs  were  properly 
attributable  to  the  recovery  of  that  money. 
Hatch,  Mansfield  <&  Co.  v.  Weingott  (22  T.  L.  R. 
866)  foUowed.    lb. 

Open  Cover  Slip— Policy  of  Sea  Ininranoe — 
Sum  or  Snmi  Insured — Stamp.]— The  plaintiffs,  a 
marine  insurance  company,  sued  the  defendant, 
an  underwriter,  on  an  open  cover  or  slip  issued 
at  Lloyd's  for  the  re-insurance  of  excess  of  insur-  j 
ance  on  goods  over  certain  amounts  by  certain 
lines  of  steamships.  The  sum  of  4,000^.  was 
specified  as  being  the  limit  of  excess  taken  on 
any  ship.  And  the  sum  of  iOOl.  was  initialled 
by  the  defendant  as  being  his  proportion  of  that 
limit : — Held,  that  the  plaintiffs  could  not 
maintain  an  action  on  such  document;  for  it 
was  a  contract  of  sea  insurance,  and  therefore 
was  not  valid  ^mless  it  was  in  the  form  of  a 
policy;  and  it  was  not  a  valid  policy,  because 
it  did  not  specify  the  sum  or  sums  insured,  as 
required  by  section  93,  sub-section  3  of  the 
Stamp  Act,  1891.  Home  Marine  Insurance  Co. 
V.  Smith,  67  L.  J.  Q.B.  777 ;  [1898]  2  Q.B.  851 ; 
78  L.  T.  784;  46  W.  R.  661— C.A. 


(7)  DiBCOVBBY. 

Affidavit  of  Ship's  Papers— Doenments  in  Joint 
Possession  of  PlaintiAi  and  others.]— In  an  action 
on  a  policy  of  marine  insurance  the  plaintiffs 
filed  an  affidavit  of  ship's  papers,  and  informed 
the  defendant  that  in  addition  to  the  documents 
mentioned  in  the  schedule  to  the  affidavit  there 
were  certain  other  material  documents  which 


were  the  joint  property  of  the  plaintiffs  and 
other  imderwriters,  and  which,  for  that  reason, 
would  not  be  produced  by  the  plaintiffs.  The 
defendant  applied  for  an  order  that  the  plain- 
tiffs should  make  a  further  and  better  affidavit 
of  ship's  papers  and  that  the  action  should  be 
stayed  meanwhile : — Held,  that  the  action  must 
be  stayed  imtil  the  plaintiffs  had  satisfied  the 
Court  that  they  had  applied  to  the  other  under- 
writers and  had  done  all  in  their  power  to  pro- 
duce the  other  docimients.  London  and  Pro- 
vincial Marine  and  General  Insurance  Co.  v. 
Chambers,  6  Com.  Cas.  241— Kennedy,  J. 

Sea  and  Land  Transit.]— By  a  policy  of 

insurance  gold  was  insured  during  transport 
from  a  mine  in  the  Transvaal,  whether  in  charge 
of  the  assured,  or  their  employees,  or  otherwiBe, 
to  the  railway  station  in  Johannesburg,  thence 
by  rail  to  the  coast,  and  thence  by  steamer  to 
Europe.  The  period  covered  by  the  risk  was 
from  the  moment  the  gold  was  placed  in  the 
safe  at  the  mine  until  delivery  to  the  addressee. 
The  policy  was  in  the  form  of  an  ordinary 
Lloyd's  policy,  with  certain  alterations.  In  an 
action  on  the  policy  the  defendant  applied  for 
an  order  that  the  plaintiffs  should  make  and 
file  an  affidavit  of  ship's  papers: — Held,  that 
the  defendant  was  not  entitled  to  an  affidavit 
of  ship's  papers,  but  that  the  plaintiffs  must 
make  an  affidavit  of  documents  in  the  ordinary 
form.  Henderson  v.  Undertoriting  and  Agency 
Association  ([1891]  1  Q.B.  667)  foUowed.  Village 
Main  Beef  Qold-Mining  Co.  v.  Steams,  6  Com. 
Cas.  246— Kennedy,  J. 

Policy  on  Inland  Transit]— An  order  for 

filing  an  affidavit  of  ship's  papers  cannot  be 
made  in  an  action  brought  for  a  loss  under  a 
policy  of  insurance  on  the  transit  of  goods 
where  the  transit  is  an  inland  land  transit.  It 
is  immaterial  that  the  transit  is  partly  by 
inland  waters.  Schloss  v.  Stevens,  10  Com.  Cas. 
224— C.A. 

Aotion  on  Polioy  of  Be-lnsnranoe.]— Where  an 
ULuderwriter  of  a  policy  of  marine  insurance  re- 
insures and  brings  an  action  against  the  re-in- 
surer on  the  policy  of  re-insurance,  the  re-insurer 
is  entitled  to  an  order  for  the  production  upon 
oath  of  ship's  papers.  China  Traders  Insurance 
Co.  V.  Boyal  Exchange  Assurance  Corporation, 
67  L.  J.  Q.B.  736;  [1898]  2  Q.B.  187;  78  L.  T. 
783 ;  46  W.  R.  497 ;  8  Asp.  M.C.  409-C. A. 

Oondnot  of  Action  by  Plaintiff's  Underwriters 
—Discovery.]— 5ce  Dibcovbby,  col.  707. 


(8)   MXTTUAIi  MaBINE  I19SURA17CE. 

Company  Limited  by  Guarantee— Liability  of 
Xember.]— A  member  of  a  mutual  insurance 
association,  limited  by  a  guarantee  under  the 
Companies  Act,  1862,  may  be  liable  to  be  sued, 
as  a  debtor  to  the  company  or  to  the  other 
members,  for  his  proportion  of  losses  in  respect 
of  vessels  insured,  to  an  amount  exceeding  that 
limited  by  the  memorandum  of  association  as 
the  extent  of  his  guarantee ;  but  he  cannot  be 
placed  on  the  list  of  contributories  in  respect 
of  such  excess.  Lion  Mutual  Marine  Insurance 
Association  v.  Tucker  (58  L.  J.  Q.B.  185;  12 
Q.B.  D.  176)  approved  and  applied.    Bangor 
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and  North  Wales  Mutual  Marine  Protection 
Association,  In  re ;  Baird's  Case,  68  L.  J.  Ch. 
621;  [1899]  2  Ch.  693;  80  L.  T.  870;  47  W.  R. 
696;  7  Manson,  160-^Wright,  J. 

Oontrilmtiona— Infimuiee  by  Xember  as  Agent 
— ITndifelOMd  Prineipalf— LiabiUty  of  Odp- 
ownen.] — The  defendants,  who  were  shipowners, 
through  their  manager  entered  a  ship  in  the 
plaintiff  association,  who  issued  to  him  a  policy 
of  insurance  which  incorporated  the  memo- 
randum and  articles  of  association.  The 
plaintiffs  having  hrought  an  action  <against 
the  defendants  to  recover  the  amount  of  the 
contributions  or  premiums  payable  in  respect 
of  the  insurance, — Held,  that,  in  order  to  get 
rid  of  their  prima  facie  responsibility  to  pay 
contributions  under  the  poUcy,  it  was  neces- 
sary for  the  defendants  to  shew  that  the 
contract  relieved  them  in  unmistakable  terms 
from  liability;  that  the  documents  forming 
the  policy  did  not  do  this;  and  that  the 
plaintiffs  were  therefore  entitled  to  recover. 
United  Kingdom  Mutual  Steamship  Assurance 
Association 'Y,  Nevill  (56  L.  J.  Q.B.  522;  19 
Q.B.  D.  110)  distinguished.  British  Marine 
Mutual  Insurance  Association  v.  Jenkins^  69 
L.  J.  Q.B.  177 ;  [1900]  1  Q.B.  299 ;  82  L.  T.  297 ; 
9  Asp.  M.C.  26 ;  6  Com.  Cas.  143— Bigham,  J. 

Xemberf— Liability  for  Oallf— E£EiBOtiYe  Policy 
of  Insurance — Speoial  Contribntions  and  Claims 
for  Losses.]— The  defendants  by  a  proposal  of 
insurance  requested  the  plaintiffs  (a  mutual  in- 
surance association  registered  under  the  Com- 
panies Acts)  to  insure  the  defendants'  steamship 
and  to  enter  the  defendants  in  the  register  of 
members  of  the  association.  The  proposal  was 
accepted,  the  defendants  were  enterea  in  the 
register  of  members,  and  a  policy  was  issued  by 
the  plaintiffs  to  the  defendants.  By  rule  32  of 
the  rules  of  the  association  members  were  liable 
to  claims  for  losses  and  also  for  special  contri- 
butions for  deferred  claims ;  and  by  rule  36  a 
member  was  liable  to  contribute  in  respect  of 
an  insurance  effected  by  him  to  all  claims 
arising  out  of  losses  happening  at  and  after 
noon  on  the  day  of  the  commencement  of  the 
insurance.  By  rule  41  a  ship  which  was  **  mort- 
gaged by  a  member,  shaU  not  be  or  be  con- 
sidered as  insured  so  far  as  his  shares  are 
concerned,  and  a  ship  insured  which  shall 
after  an  insurance  thereon  is  effected  be 
mortgaged  by  a  member  shall  not  continue  to 
be  or  be  considered  as  insured  so  far  as  his  ' 
shares,  as  aforesaid,  are  concerned  against  losses 
which  shall  happen  to  the  ship  after  the  mort- 
gage unless  and  until  the  mortgagee  or  other 
person  to  be  approved  by  the  directors  guaran- 
tees the  payment  of  all  contributions  which 
are  or  may  become  due  to  the  company  in 
respect  of  the  insurance  of  the  ship  and  the 
directors  in  their  discretion  accept  such  guaran- 
tee. In  the  event  of  a  ship  insured  being 
mortgaged  by  a  member  after  an  insurance 
thereon  is  effected  such  member  shall  five 
notice,  in  writing,  of  the  mortgage  and  the  date 
thereof  to  the  secretary,  and  shall  be  liable  to 
contribute  in  respect  of  the  insurance  to  all 
claims  arising  out  of  losses  happening  before 
noon  of  the  day  following  that  on  which  such 
notice  as  aforesaid  shall  be  given."  By  rule  42 
nothing  in  rules  36  and  41  (among^st  others) 
was  to  prejudice  or  affect  the  liability  of  the 
members  for  the  special  contributions  mentioned 


in  rule  32.  At  the  date  of  the  proposal  the 
steamship  was  in  fact  mortgaged,  but  the 
plaintiffs  had  no  knowledge  of  this,  and  never 
received  any  notice  thereof,  nor  had  they  any 
such  guarantee  as  that  mentioned  in  rule  41. 
An  action  was  brought  for  calls  made  by  the 
plaintiffs  on  the  defendants  under  rule  32  for 
claims  for  losses  and  special  contributions: — 
Held,  that  the  defendants  were  liable.  As  to 
the  special  contributions,  the  defendants,  by 
their  proposal  and  its  acceptance,  became  mem- 
bers of  tne  association,  and,  having  regard  to 
rule  42,  there  was  nothing  in  rule  41  to  take 
away  their  liability  for  the  contributions  as 
members.  As  to  the  claims  for  losses,  rule  41 
assumed  that  where  a  ship  was  mortgaged  at 
the  time  the  member  joined  the  association, 
he' would  give  notice  thereof,  and  the  effect  of 
the  omission  to  do  so  did  not  relieve  him  from 
liability,  although  his  insurance  was  in  suspense. 
North'Eastem  100  A  Steamship  Insurance  Asso- 
ciation V.  Red  "  S  "  Steamship  Co.,  10  Com.  Cas. 
246 ;  21  T.  L.  R.  665— Channell,  J. 

Ship  Xortgaged  by  Xember— FaUnre  to  Give 
Votice  as  required  by  Bnles — Ship  not  Covered 
by  Insurance — Liability  for  Calls.]— A  shipowner 
became  a  member  of  a  mutual  insurance  asso- 
ciation in  respect  of  a  ship  which  was  at  the 
time  mortgaged.  By  the  rules  of  the  associa- 
tion members  became  liable  to  pay  calls  to 
cover  losses  to  ships  insured  with  the  associa- 
tion, and  by  rule  41  a  ship  which  was  mortgaged 
was  not  to  be  considered  as  insured  unless  the 
mortgagee  guaranteed  the  payment  of  all  con- 
tributions due  or  to  become  due  to  the  associa- 
tion. By  article  2  of  the  articles  of  association 
every  person  was  to  be  deemed  to  be  a  member 
of  the  association  who  insured  any  ship  in 
pursuance  of  the  rules.  The  association  never 
received  any  notice  of  the  mortgage,  and  had 
no  such  guarantee  as  that  set  out  in  rule  41 : — 
Held,  that  notwithstanding  the  non-compliance 
with  rule  41,  and  the  tsyct  that  the  ship  was  in 
consequence  not  covered  by  insurance,  the  ship- 
owner was  a  member  of  the  association,  and  as 
such  was  liable  to  contribute  towards  the 
losses.  NorthrEastem  100a  Steamship  Insur- 
ance Association  v.  Bed  **  5  "  Steamship  Co,, 
12  Com.  Cas.  26 ;  22  T.  L.  R.  692— C.A. 


(9)  Apportionment  of  Policy  Moneys. 

Separate    PoUeies    on    Freight    and    Goods 
Bespeotively— Charterers*  Own  Goods  Shipped.] 

— ^The  plaintiffs  were  time  charterers,  but  for 
the  purposes  of  the  case  were  treated  as  owners 
of  the  steamship  Buccaneer,  By  two  separate 
policies  on  freight  and  goods  respectively  they 
were  insured  bv  the  defendants  for  a  voyage  by 
the  Buccaneer  ttom  London  to  places  in  Siberia. 
Under  the  goods  policy  the  plaintiffs  were 
interested  in  ninety-six  packages  of  machinery, 
belonging  to  themselves,  valued  in  the  policy 
at  3,684i.  The  plaintiffs,  as  shipowners,  had 
an  interest  in  the  nature  of  freight  on  the 
ninety-six  packages,  which  was  insured  as 
"freight"  by  the  freight  policy,  and  valued  at 
1,2281  The  actual  value  of  such  interest  in 
freight  was  899^.  By  a  peril  of  the  sea  the  Buc- 
caneer was  prevented  from  reaching  her  destina- 
tion, and  was  obliged  to. abandon  the  voyage, 
and  returned  to  London.    The  plaintiffs  for- 
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warded  the  machinery  to  its  destination  at  an 
expense  of  2,0261.  i—Held,  that  the  2,025/. 
must  be  apportioned  between  the  two  policies, 
and  that  the  plaintiffs  were  entitled  to  recover 
under  each  policy  its  proper  proportion,  so  re- 
ceiving the  whole  2,0252.  and  no  more.  Popham 
V.  St.  Petersburg  Insurance  Co,  (No.  2),  10  Com. 
Cas.  27e-Walton,  J. 

Xortgage  of  Ship  togeth«r  with  Polieies  of 
Innunuiee  Sffeetod  Thoroon— Bepain  by  Xort- 
gagor— IdabiliW  of  Xortgagoe— Salyage  LoMot 
— f  aymont  by  underwriten  without  Anthority 
of  Aifved— Liability  of  Undorwriton.]— During 
the  currency  of  a  time  policy  effected  with  the 
defendant  company  uj^n  a  steamship,  the 
vessel  suffered  by  perils  msured  against  general 
and  particular  average  losses.  She  also  incurred 
salvage  losses  and  charges  which  were  paid  on 
behalf  of  the  assured  by  H.  &  Sons,  and  repaid 
to  them  by  the  defendant  company.  The  vessel 
was  repaired  by  the  plaintiff  company  at  the 
request  of  the  assured.  The  ship  had  pre- 
viously been  mortgaged  "together  with  the 
policies  of  insurance  effected  or  to  be  effected 
thereon,"  and  the  defendant  company's  policy 
had  been  delivered  to  the  mortgagee.  The 
assured  subsequently  assigned  to  the  plaintiff 
company  by  way  of  security  all  moneys  pay- 
able under  the  policy,  subject  to  the  claim 
of  the  mortgagee,  to  whom  notice  was  duly 
given.  The  mortgagee  afterwards  took  pos- 
session of  the  vessel  and  sold  her,  but  there 
still  remained  due  to  him  under  the  mortgage 
a  simi  exceeding  the  general  and  particular 
average  losses.  The  defendant  company  paid 
the  amount  of  these  losses  into  Court : — Hetd, 
first,  that  the  mortgagee  was  entitled  to  the 
sum  paid  into  Court  and  was  not  bound  to  pay 
the  plaintiff  company  the  cost  of  the  repairs 
to  the  ship ;  secondly,  as  to  the  salvage  losses, 
that  the  payment  by  the  defendant  company  to 
H.  &  Sons,  having  been  made  without  the 
authority  of  the  assured,  could  not  be  justified, 
and  that  the  company  were  liable  to  pay  the 
amoimt  over  again  to  the  plaintiffs.  Swan  v. 
Maritime  Insurance  Co.,  76  L.  J.  K.B.  160; 
[1907]  1  K.B.  116 ;  96  L.  T.  839 ;  12  Com.  Cas.  73 ; 
23  T.  L.  R.  101— Channell,  J. 


7.  Guarantee. 

Fidelity  Guarantee  for  Serrant't  Honesty— 
Costs  of  ProMonting  Serrant— Order  for  Beotitn- 
tion  of  Property— Deducting  Ooiti  of  Prooeention 
firom  Yalne  of  Property  Seeovered.]— The  defen- 
dant guaranteed  the  honesty  of  a  servant  of  the 
plaintiffs  up  to  250Z.  The  servant,  while  in  the 
plaintiffs'  employment,  acting  in  concert  with  a 
confederate,  from  time  to  time  stole  a  quantity 
of  the  plaintiffs'  cigars  of  the  value  of  269/. 
The  servant  and  the  confederate  were  prose- 
cuted by  the  plaintiffs  and  convicted,  and  an 
order  wvls  made  for  the  restitution  d  the  stolen 
property.  Under  the  order  114Z.  worth  of  the 
cigars  were  recovered.  The  net  costs  incurred 
by  the  plaintiffs,  after  giving  credit  for  the 
amount  allowed  by  the  county,  in  tracing  the 
guilty  parties  and  prosecuting  them,  amounted 
to  98Z. : — Held,  that,  in  the  circumstances,  it 
was  a  reasonable  course  to  prosecute,  so  as  to 
recover  the  stolen  cigars,  and  that,  therefore, 
the  costs  incurred  by  the  plaintiffs  should  be 


deducted  from  the  value  of  the  cigars  recovered 
before  giving  the  defendant  credit  for  it  imdor 
his  guarantee.  Hatch,  Mansfield  db  Go.  v. 
WeingoU,  22  T.  L.  R.  866— Jelf,  J. 

BolTonoy — Liability  of  Chiarantors — Distinc- 
tion between  Lloyd's  Xarine  Policy  and  other 
Policies  or  Chiaranteeo.] — ^The  plaintiffs  agreed 
to  discount  acceptances  of  Gaze  A  Sons  pro- 
vided that  Gaze  &  Sons  obtained  the  following 
security — first,  a  policy  or  guarantee  by  which 
the  underwriters  agreed  that  if  Gaze  &  Sons 
failed  to  meet  the  acceptances  the  underwriters 
would  ^y  the  amount,  the  liability  of  the 
underwriters  respectively  being  limited  to 
certain  specified  amounts;  secondly,  a  policy 
from  the  defendants  by  which  the  defendants 
guaranteed  the  solvency  of  the  underwriters  of 
the  first  policy.  The  first  policy  was  obtained 
for  a  total  amount  of  3,750Z.  and  purported  to 
bo  underwritten  by  five  names,  each  for  7502., 
but,  in  fact,  the  name  of  one  underwriter  was 
signed  without  his  authority,  and  he,  there- 
fore, never  became  liable  upon  the  policy.  The 
second  policy  contained  a  recital  that  certain 
underwriters  had  signed  the  first  policy  and 
that  the  names  and  signature  of  the  under- 
writers or  their  attorneys  were  known  to  the 
defendants.  Gaze  &  Sons  went  into  liquidation 
and  failed  to  meet  their  acceptances,  and  the 
four  underwriters  who  were  liable  on  the  first 
policy  became  insolvent.  In  an  action  against 
the  defendants  on  the  second  policy, — Held — 
first,  that,  in  the  absence  of  evidence  of  an 
express  agreement  to  that  effect,  the  fact  that 
one  underwriter  to  the  first  policy  never  became 
liable  to  the  plaintiffs  did  not  discharge  the 
remaining  four  from  their  liability  upon  that 
policy.  Secondly,  that  evidence  was  not  admis- 
sible to  shew  that  it  was  a  condition  precedent 
to  the  defendants'  liability  upon  the  second 
policy  that  the  fifth  underwriter  should  be 
liable  to  the  plaintiffs  on  the  first  policy,  inas- 
much as  the  recital  in  the  second  policy  that 
the  underwriters  had  signed  the  first  policy  was 
inconsistent  with  oral  evidence  that  the  defen- 
dants were  not  to  be  liable  unless  the  fifth 
underwriter  had  subscribed  the  first  policy. 
The  difference  between  the  rules  of  construction 
of  an  ordinary  Lloyd's  marine  policy  and  other 
policies  on  guarantees  explained.  Anglo-CalU 
fomian  Bank  v.  London  and  Provincial  Marine 
and  General  Insurance  Co.,  10  Com.  Cas,  1 ;  20 
T.  L.  R.  665— Walton,  J. 

Surety  of— Diidofare  of  Xaterial  Faott.] 

— In  the  case  of  a  Lloyd's  policy  to  guarantee 
the  solvency  of  a  surety  for  a  debt,  enquiry  was 
made  by  the  underwriters,  the  result  of  which 
satisfied  them,  with  respect  to  the  pecimiary 
position  of  the  surety.  No  questions  were  asked 
and  no  disclosures  made  regarding  the  terms  of 
the  loan  to  the  principal  debtor.  Both  parties 
acquiesced  in  the  questions  submitted  at  the 
trial  to  the  jury,  and  verdict  and  judgment 
were  entered  for  the  insured.  The  Court  of 
Appeal  ordered  a  new  trial  on  the  ground  that 
other  questions  should  have  been  left  to  the 
jury : — ^The  House,  on  the  facts,  reversed  the 
decision  of  the  Court  of  Appeal  (68  L.  J.  Q.B. 
681 ;  [1899]  1  Q.B.  782),  and  restored  the  judg- 
ment of  BiQHAM,  J.,  on  the  groimds  that  the 
only  material  fact  in  the  transaction  was  the 
solvency  of  the  surety,  that  there  had  been  no 
fraud  or  concealment  on  the  part  of  the  insured, 
and  no  misdirection  by  the  Judge.    Seaton  v. 
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Bunuind,  69  L.  J.  Q.B.  409 ;  [1900]  A.C.  135  ; 
82  L.  T.  205 ;  6  Com.  Gas.  198— H.L.  (E.) 

Loan  —  ChumuitM  by  Underwriten  of— Con- 
tract, wliethor  of  Innixanee  or  Smetjthip.] — An 
mBtrument  addressed  to  the  plaintiff  bank,  but 
in  respect  of  which  the  defendant  syndicate 
paid  the  premium,  was  subscribed  by  under- 
writers at  Lloyd's  and  handed  to  the  bank  by 
the  syndicate  as  security  for  a  loan  made  to  the 
syndicate  upon  the  personal  guarantee  of  two 
of  the  directors  of  the  syndicate.  By  the  in- 
strument it  was  witnessed  that  the  underwriters 
agreed  to  **  guarantee  "  to  the  bank  the  repay- 
ment of  the  loan.  Default  having  been  made 
in  the  repayment  of  the  loan  by  the  syndicate 
and  the  sureties,  the  underwriters  paid  to  the 
bank  the  amoimt  thereof,  and  brougnt  an  action 
in  the  name  of  the  bank  against  the  syndicate 
and  the  sureties: — Heldf  that  the  contract  of 
the  underwriters  was  one  of  insurance  and  not 
of  suretyship  ;  that  the  underwriters,  having 
paid  the  loss,  were  thereby  subrogated  to  the 
rights  of  their  assured,  and  were  entitled  to  sue 
in  the  name  of  the  assured,  and  to  recover 
from  the  principal  debtor  and  the  sureties  the 
amount  of  the  loan  and  interest ;  and  that  the 
underwriters  and  the  sureties  did  not  stand  in 
the  relation  of  co-sureties.  Parr's  Bank  v. 
Albert  Mines  Syndicaie,  5  Com.  Cas.  116 — 
Mathew,  J. 

Debt,  of— Joint  or  Several  Liability.]— A  policy 
of  guarantee  for  3,750i.  was  \mderwritten  in  five 
names  for  750i.  each.  1501.  was  written  against 
each  name  separately,  and  a  sixpenny  stamp 
was  attached  opposite  each  signature  as  for  five 
separate  contracts : — Held^  that  the  effect  of  the 
instrument  was  that  each  underwriter  insured 
the  whole  amount,  but  that  his  liability  was 
limited  to  7601,  Anglo-Califomian  Bank  v. 
London  and  Provincial  Marine  Insurance  Co,t 
20  T.  L.  R.  665— Walton,  J. 

Interest  on  Debenture— Disiolntion  of  Com- 
pany ] — See  FitzQeorgCy  In  re ;  Bobson^  ex  parte ^ 
antCf  Bankbuptcy,  col.  137. 

8.  Other  Insubances  and  Matters. 

Capture— Assnred  a  Foreign  Corporation- 
Alien  Enemy — Seiiore  by  CK^remment  of  Amred 
in  Contemplation  of  War  —  Pnblio  Policy— 
Validity  of  Insnrance.]— The  law  recognises  a 
state  of  peace  and  a  state  of  war,  but  knows 
nothing  of  an  intermediate  state  which  is 
neither  one  thing  nor  the  other;  and  though 
the  effect  of  war  is  to  dissolve  contracts  and 
put  an  end  to  commercial  relations  between  the 
subjects  of  the  belligerent  Powers,  the  actual 
existence  and  not  the  mere  imminence  of  war 
at  the  time  of  the  creation  of  the  contract  is 
necessary  to  bring  about  such  a  result.  It  is 
for  the  State  and  its  rulers  and  not  for  private 
individuals  to  set  up  a  standard  and  to  deter- 
mine questions  of  public  policy.  In  these 
matters  the  individual  must  conform  to  the 
rule  and  guidance  of  the  State.  Janson  v. 
Driefontein  Consolidated  Mines^  71  L.  J.  K.B. 
857;  [1902]  A.C.  484;  87  L.  T.  372;  51  W.  R. 
142  ;  7  Com.  Cas.  268— H.L.  (E.) 

A  corporation  constituted  according  to  the 
laws  of  a  foreign  State  is  a  subject  of  that  State 
and  an  alien,  even  though  most  or  all  of  its 
members  be  British  subjects.    lb. 


A  British  subject  underwrote  a  policy  of  in- 
surance  of  gold  by  which  a  limited  company 
registered  under  the  laws  of  the  late  South 
African  Republic  was  insured,  among  other 
risks,  against  "  arrests  of  all  kings  princes  and 
peoples  of  what  nation  condition  or  quality 
soever.*'  The  gold  was  seized  by  order  of  the 
Transvaal  Government  some  days  before  the 
actual  outbreak  of  the  war  with  tlus  country  :— 
Heldf  that  the  insurer  was  liable.    lb. 

Gold  in  Transit— Policy — ^Warranty  *<free 
from  captnre,  seizure,  and  detention  "—0old 
Lawfully  Boqnisitioned  by  Goyemment  on  the 
I  Etc  of  War—Liability  of  Insurers.] — Gold  con- 
signed  to  Europe  by  a  company  registered 
!  imder  the  laws  of  the  late  South  African 
I  Republic  was  on  the  eve  of  war  requisitioned 
within  the  territory  of  the  Republic  by  the 
Government.  No  resistance  was  made,  and  a 
receipt  was  given.  The  gold  was  insured 
under  a  policy  which  contained  a  clause, 
"Warranted  free  of  capture,  seizure,  and  de- 
tention, and  the  consequences  thereof  "  : — Held^ 
that  the  gold  was  "  seized  *'  within  the  meaning 
of  the  warranty,  and  that  the  insurers  were  not 
liable.  Bobinson  Oold-Mining  Co,  v.  Alliance 
Marine  and  General  Assurance  Co.^  73  L.  J. 
K.B.  898;  [1904]  A.C.  359;  91  L.  T.  202; 
53  W.  R.  160 ;  9  Com.  Cas.  301 ;  20  T.  L.  R. 
645— H.L.  (E.) 

Alien  Enemy— Seisme   by  Ooyemment 

of  Assured  for  Purpose  of  Imminent  Wai^ 
Validity  of  Insurance.]- A  British  subject 
underwrote  a  policy  of  insurance  by  which  gold 
belonging  to  a  limited  company  incorporated 
and  registered  according  to  the  laws  of  the 
South  African  Republic,  and  working  gold 
mines  within  the  territory  of  the  Republic,  was 
insured  at  and  from  the  mines  of  the  company 
to  the  United  Kingdom  against  (amongst  other 
risks)  **  arrests  of  all  kings  princes  and  peoples 
of  what  nation,  condition,  or  quality  soever." 
At  the  time  the  policy  was  made  no  question 
of  war  between  the  United  Kingdom  and  the 
South  African  Republic  was  in  contemplation 
of  the  parties.  Gold  covered  by  the  policy  was 
seized  by  the  Government  of  the  South  African 
Republic  within  its  territory  during  transit 
from  the  company's  mines  to  the  United  King- 
dom, and  totally  lost  to  the  company.  The 
seizure  was  made  with  a  view  to  a  war  between 
the  two  countries  which  was  then  imminent, 
but  did  not  break  out  imtil  nine  days  later.  In 
an  action  by  the  companv  to  recover  the  loss 
the  underwriter  pleaded  that  the  company  was 
a  subject  of  the  Government  of  the  South 
African  Republic,  and  the  loss  was  by  arrest 
of  that  Government  made  for  the  purpose  of 
actual  or  expected  hostilities  against  the  United 
Kingdom,  and  therefore  the  claim  of  the  com- 
pany was  for  an  indemnity,  which  was  contrary 
to  public  policy :— i/eW,  by  A.  L.  Smith,  M.R., 
and  RoMBR,  L.J.  (Vaughan  Williams,  L. J., 
dissentiente)f  that  in  the  circumstances  existing 
at  the  date  of  the  seizure  the  underwriter  was 
not  freed  from  liability  upon  the  contract  of 
insurance  in  respect  of  the  seizure.  Driefontein 
ConsolidcUed  Mines  v.  Janson,  70  L.  J.  K.B, 
881 ;  [1901]  2  K.B.  419 ;  85  L.  T.  104 ;  49  W.  R. 
660;  6  Com.  Cas.  198— C. A. 

Frodnets   of  Gold   Mine   Owned  by  Britifk 
Oompany  but  Situate  in   For^gn   Stato— Ost- 
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break  of  War— Seinize  by  Enttmj— Bigbt  to 
Beeovor.] — ^A  company  incorporated  and  re- 
gistered in  a  British  colony  and  owning  and 
working  a  gold  mine  in  an  adjoining  foreign 
State  insured  the  products  of  the  mine  with  an 
English  insurer  against  "  arrests,  restraints,  and 
detainment  of  all  kings,  princes,  and  people.'* 
Subsequently  war  broke  out  between  Great 
Britain  and  the  foreign  State,  and  the  company 
thereupon  ceased  to  work  the  mine.  During 
the  war  certain  products  of  the  mine  were 
seized  by  the  foreign  State : — Held,  that  these 
products  were  not  to  be  regarded  as  enemy's  pro- 
perty, and  that  the  company  were  not  prevented 
from  recovering  their  value  under  the  policy. 
Nigel  Chld-Mining  Co,  v.  Hoade,  70  L.  J.  K.B. 
1006;  [1901]  2  K.B.  849;  86  L.  T.  482;  60 
W.  R.  108 ;  6  Com.  Cas.  268— Mathew,  J. 

Bullion— Lloyd's  Polioy  on— Deviation  Claaie 
—Unreasonable  Delay  by  Assured  in  Oonrse  of 
Transit — Justifiable  Deviation.]^A  deviation 
may  be  unjustifiable  owing  to  unreasonable 
delay  caused  by  the  assured  in  detaining  the 
subject-matter  of  insurance  en  route ;  and  such 
delay  may  amount  to  a  deviation  not  covered 
by  the  premium  paid,  but,  so  long  as  the  devia- 
tion occurs  in  the  course  of  the  transit  and  the 
intention  to  forward  has  never  been  abandoned, 
a  clause  in  an  ordinary  Lloyd's  policy,  holding 
the  assured  covered  in  the  case  of  deviation  or 
change  of  voyage  at  a  premium  to  be  thereafter 
arranged,  operates  to  cover  the  assured  in  the 
event  of  loss  upon  payment  of  a  reasonable 
additional  premium.  Hyderabad  (Deccan)  Co, 
V.  WilUmghby,  68  L.  J.  Q.B.  862 ;  [1899]  2  Q.B. 
630— Bigham,  J. 

Debt  Due  by  Limited  Company— Liquidation 
—  BeeonstmcUon — Sec ond  Liquidation — Por- 
ehase  of  Assets  by  Hew  Company —"  Final 
dividend  on  liquidation."] — Plaintiff  insured 
certain  sums  deposited  in  the  M.  Bank  wifch 
the  defendants,  who  undertook  to  pay  him 
interest  on  such  deposits  should  default  be 
made  by  the  bank  "until  the  principal  was 
paid  by  the  bank  and  (or)  the  undertakers; 
and  the  principal  sums,  less  any  portion  of  the 
principal  previously  received  from  the  bank 
when  the  final  dividend  in  bankruptcy  or 
liquidation  is  declared."  A  few  days  after  the 
policy  was  entered  into  the  M.  Bank  went  into 
liquidation.  It  was  reconstructed,  and  subse- 
quently again  went  into  liquidation.  Under 
this  second  liquidation  dividends  to  the  extent 
of  6s.  7(2.  in  the  pound  were  paid  to  the  plain- 
tiff. The  last  of  such  dividends  did  not  purport 
to  be  a  final  dividend,  but  practically  the  assets 
were  exhausted,  and  what  remained  had  been 
taken  over  by  a  new  company  for  realisation. 
This  new  companv  offered  shares  to  the  plain- 
tiff in  payment  of  the  balance  of  his  deposits, 
which  he  in  accordance  with  the  provisions  of 
the  insurance  policy  rejected.  The  plaintiff  then 
sued  the  defendants  for  payment  of  the  balance 
of  the  deposits.  The  defendants  contended 
that  they  were  not  liable  to  repay  until  the 
final  dividend  was  paid  on  the  limiidation  of  the 
M.  Bank,  and  that  the  last  paid  dividend  was 
not  final,  and  the  liquidation  was  not  yet  com- 
pleted : — Held,  that  they  were  liable.  Murdoch 
V.  Heath,  80  L.  T.  60— Bigham,  J. 

Contract  to  Pay  Fixed  Sum  if  Assured  Attains 
Certain  Age— Stamp.]— iSee  Revenue. 


Damage  to  Xaehinery  through  any  Latent 
Defect  in  the  Xaeliinery— Latent  Defoot  becom- 
ing Patent— Derelopment  of  Flaw— Discovery  in 
Actions.]— 5e6  Discovbby. 

Fraudulent  Claim— Action  by  Dnderwriters  to 
Beoover  Xoney  Paid  <mJ]—See  Discovery; 
Practice  (Parties). 

Industrial  Insuranee-^urisdiction  of  Justices.] 
— See  Friendly  Society. 

Law  Governing.] — See  International  Law. 

Harried  Women's  Property  Act.]- 5«e  Hus- 
band AND  Wife. 

Sale  of  Goods  o.  i.  £— Warranty  in  Policy.]— 
See  Sale  of  Goods. 

Valued  Policy  —  Collision  —  Beoovery  of 
Damages— How  Fund  Distributed.]— See  The 
Commonwealth^  76  L.  J.  P.  106 ;  post,  Shipping. 


INTEREST. 

Implied  Agreement  to  Pay— Debt  to  Trades- 
man—Claim for  Interest — Course  of  Dealing— 
Evidence  of  Agreement] — In  the  administration 
of  the  estate  of  a  deceased  debtor  a  contract  to 
pay  interest  on  a  tradesman's  bill  may  be  im- 
plied from  the  acts  of  the  debtor  in  his  lifetime, 
as,  for  instance,  where  bills  had  been  sent  in 
from  time  to  time  shewing  that  interest  was 
being  charged,  and  the  debtor  had  never 
objected  to  the  charge  and  had  from  time  to 
time  made  payments  on  account  generally. 
Decision  of  Cozens-Hardy,  J.,  who  followed 
Lloyd  Edwards,  In  re;  Williams  v.  Trench 
(61  L.  J.  Ch.  22),  reversed.  Anglesey  (Marquis), 
In  re  ;  Wilmot  v.  Gardiner,  70  L.  J.  Ch.  -810 ; 
[1901]  2  Ch.  648 ;  86  L.  T.  179;  49  W.  R.  708 
— C.A. 

Becovery  of  Xoney  and  Interest— Conviction 
—Civil  Proceedings  not  Based  on  Fraud.]— 
Money  obtained  by  fraud  can  be  recovered  with 
interest,  whether  the  proceedings  be  taken  in  a 
Court  of  equity  or  in  a  Court  of  law.  But  the 
fraud  must  be  proved  in  the  proceedings  by 
which  the  money  is  recovered,  otherwise  no 
interest  will  be  allowed ;  and  it  is  not  sufficient 
that  the  fraud  has  been  proved  in  other  pro- 
ceedings in  a  criminal  Court.  Johnson  v.  Begem, 
73  L.  J.  P.C.  113 ;  [1904]  A.C.  817 ;  91  L.  T. 
234  ;  63  W.  R.  207  ;  20  T.  L.  R.  697— P.C. 

Bate  — Co-surety— Contract  of  Indemnity- 
Lunacy.] — Where  an  estate  is  insolvent  and  is 
being  wound  up  in  lunacy,  interest  at  the  rate 
of  4  per  cent,  is  payable  to  a  creditor  of  the 
estate  who  claims  as  a  co-surety  with  the 
lunatic  imder  a  contract  of  indemnity.  Hunt, 
In  re ;  Harvey's  Claim,  [1902]  2  Ch.  318n ;  86 
L.  T.  604— Mathew,  L.J.  - 

Advances,  on.]— 5e«  Will. 

Arrears  of  Annuity,  on.]— See  Hiscoe,  In  re ; 
Hiscoe  V.  Waite,  post,  Will. 

Arrears  of  Bent,  on.] — See  Landlord  and 
Tenant. 
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Award  for  CompeniAtioa  and  Oottt  of  Arbi- 
tration, oa.]— 5ee  Watbb. 

Oomponaation-lloaey,  on.]  — See  Fletcher  v. 
Lancashire  and  Yorkshire  Bailway^  71  L.  J. 
Gh.  590 ;  jpost,  Mines. 

OoAttraotivo  Paymoat  of. J— See  Dixon,  In  re, 
69  L.  J.  Ch.  609. 


Ooiti,oa.]— iSe6  Ck)8T8. 

CoTonant  to  Pay— Xorger  in  Jndgmont.]— iSee 
Mebqeb. 

EqnitaUo  Charge  of  Land.]— See  Lien. 

Judgment,  on.] — See  Burland  v.  Earle,  74 
L.  J.  P.C.  166 ;  arUe,  Colony  ;  and  Borthwick 
V.  Elderslie  SUamship  Co,  (No.  2),  74  L.  J.  K.B. 
772 ;  post,  Peactice. 

Proof  for,  in  Winding-np.]— See  Company. 

Bate  of— Tenant  for  Life  and  Semainderman.] 

See  Estate. 

Sale  of  Land,  <ak.]—8ee  Yendob  and  Pub- 

GHASEB. 

Tmet  Fund— Vnanthorifed  Inveftment.]- iSee 

Tbust, 


INTERNATIONAL  LAW. 

I.  Public,  1088. 

1.  Foreign  Sovereign,  1088. 

2.  Criminal  Jurisdiction,  1084. 

3.  War,  1085. 

4.  Admiralty,  1085. 

II.  PrivaU,  1086. 

1.  Persons,  1086. 

(a)  Alien,  1086. 
(6)  Ikmidl,  1086. 

2.  Marriage  and  Divorce,  1091. 

8.  Contracts,  by  what  Law  governed,  1095. 

4.  Torts,  1101. 

5.  Foreign  Judgments,  1101. 

6.  Property,  1104. 

7.  Shipping,  1106. 

I.  Public. 

1.  FOBEIGN  SOVEBEIGN. 

Action  by— Snbnusfion  to  Jnriediotion— Oon- 
eeifion  Fundi — Connterclaim  for  Xoneyi  Dne 
nnder  Concession.] — A  foreign  sovereign  who 
brings  an  action  against  his  conoessionnaires 
for  the  mere  appointment  of  a  new  trustee  of 
funds  subject  to  the  trusts  of  the  concession 
does  not  thereby  submit  to  the  jurisdiction 
quoad  a  counterclaim  for  moneys  payable  under 
the  concession,  and  such  a  counterclaim  will  be 
struck  out  on  bis  application.    Held,  further, 


I  as  a  matter  of  discretion  in  the  particular  case, 
that,  independently  of  the  question  of  jurisdic- 
tion, a  counterclaim  so  foreign  to  the  subject- 
matter  of  the  action  must  be  struck  out  under 
Order  XIX.  rule  8.  South  African  BepubUe 
V.  Transvaal  Northern  Railway,  67  L.  J.  Ch.  92 ; 
[1898]  1  Ch.  190;  77  L.  T.  555 ;  46  W.  R.  151- 
North,  J. 

Title  to  Sno— Contract  made  with  Separtment 
of  Foreign  State.] — A  contract  entered  mto  by  a 
duly  authorised  minister  of  a  foreign  State  in 
the  name  of  his  office,  and  acting  expressly  on 
behalf  of  his  Government,  is  enforceable  by  his 
successor  in  office,  and  it  is  not  necessary  that 
the  head  of  the  State  should  be  a  party  to  the 
action.  There  is  no  difference  in  this  respect 
between  the  law  of  Scotland  and  that  of 
England.  Castaneda  v.  Clydebank  Engineering 
and  Shipbuilding  Co.,  71  L.  J.  P.C.  94 ;  [1902] 
A.C.  524 ;  87  L.  T.  889— H.L.  (Sc.) 

"Paramount  chief"— Cecdon  of  Land  by— 
Annexation  of  Tenitoiy— Becognition  of  Ce«ion 
by  ATinerlng  Power.]— Where  a  cession  of  land 
has^  been  made  by  an  independent  sovereign  to 
an  individual  ana  that  sovereign's  territory  has 
been  ceded  to  another  sovereign  Power,  there  is 
no  enforceable  obligation  on  the  latter  to  recog- 
nise the  grant ;  and  if  there  is  either  an  express 
or  implied  bargain  between  the  coding  Power 
and  that  to  which  the  cession  is  made  that 
private  property  shall  be  respected,  it  is  one 
which  can  only  be  enforced  by  sovereign  against 
sovereign  in  the  ordinary  course  of  diplomatic 
pressure.  Secretary  of  State  far  India  v. 
Kamachee  Boye  Sahaba  (18  Moore  P.C.  22) 
followed.  Cook  v.  Sprigg,  68  L.  J.  P.C.  144 ; 
[1899]  A.C.  572 ;  81  L.  T.  281— P.C. 

Yeisel  being  Property  of  Foreign  Soyereign— 
Arrest— Appearance  and  Bail  without  Auth^ty.] 
— A  vessel  which  was  the  property  of  a  foreign 
Sovereign  was  arrested  in  an  action  for  damage 
by  collision.  Thereupon  the  local  agent  for  the 
vessel  in  this  country,  without  the  knowledge  or 
authority  of  the  foreign  Sovereign,  instructed 
solicitors,  who  procured  the  release  of  the  vessel 
by  giving  an  undertaking  to  put  in  bail,  and  also 
entered  an  appearance  in  the  action  unoondition. 
ally.  The  plaintiffs,  on  being  informed  of  the 
facts,  refused  to  allow  the  action  to  be  dis- 
missed :—H«W,  that  the  action  must  be  dis- 
missed with  costs.  The  Jassy,  75  L.  J.  P.  93: 
[1906]  P.  270;  95  L.  T.  868;  10  Asp.  M.C.  278 
— Qorell  Barnes,  P. 


2.  Cbdohal  Jubisdiction. 

Arrest  out  of  British  Territoiy— Jurisdiction.] 
—The  ruler  of  an  independent  State  in  India 
granted  to  the  British  Government  civil  and 
criminal  jurisdiction  along  a  line  of  railway 
runnmg  through  his  territories  :—fl"«W,  that 
this  jurisdiction  only  extended  to  offences  oom- 
mitted  on  the  railway  and  to  matters  connected 
with  the  administration  of  the  railway,  and  did 
not  amount  to  a  cession  of  territory,  or  justify 
the  arrest  of  a  person  on  the  railway  for  an 
offence  committed  in  another  part  of  India  in 
no  wav  connected  with  it.  Sayad  Muhatimad 
Yusuf-ud-Din  v.  Beg.,  76  L  .T.  818 ;  18  Cox  CO. 
620— P.C. 
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8.  Wab. 

Finaaeial  Obligatiom  of  Oonqofired  State- 
Liability  of  Oonqnering  State— Asnezatioii— 
LimitatiQii  by  Oenqueror  of  Liabilitiei  to  be 
Taken  Over— Petition  of  Bight.] — There  is  no 
rule  of  international  law  that  the  contractual 
obligations  incurred  before  war  actually  breaks 
out  by  a  conquered  State  annexed  by  Great 
Britain  pass  upon  annexation  as  a  matter  of 
course,  and  in  default  of  express  reservations 
to  Great  Britain,  nor  can  such  obligations  be 
enforced  by  British  municipal  law  against  the 
Crown  by  petition  of  right.  When  making 
peace,  the  conauering  Sovereign  can  make  any 
conditions  he  thinks  fit  respecting  the  financial 
obligations  of  the  conquered  country,  and  it  is 
entirely  in  his  option  to  what  extent  he  will 
adopt  them.  It  is  a  case  in  which  the  only 
law  is  that  of  military  force,  and  it  is  unneces- 
sary for  the  Sovereign,  when  making  peace,  to 
limit  the  obligations  to  be  taken  over.  West 
Rand  Gold-Mining  Co.  v.  Begem,  74  L.  J.  K.B. 
753;  [1905]  2  K.B.  391;  93  L.  T.  207 ; 
21  T.  L.  R.  662— D. 


4.  Admibalty. 

Territorial  Waten— Foreign  Yeieel— Contra- 
vention of  British  Statutes  by  Foreigner  outside 
Three-mile  Limit] — While  there  is  always  a  cer- 
tain presumption  against  the  Legislature  of  a 
country  asserting  or  assuming  the  existence  of 
a  territorial  jurisdiction  going  clearly  beyond 
limits  established  by  international  law,  that  is 
only  a  presumption,  and,  as  such,  it  must  always 
give  way  to  the  language  used  if  it  is  clear,  and 
also  to  all  counter-presumptions  which  may 
legitimately  be  had  in  view  in  determining,  on 
ordinary  principles,  the  true  meaning  and  in- 
tent of  the  legislation.  Express  words  will,  of 
course,  be  conclusive,  and  so  also  will  plain 
implication.  Mortensen  v.  Peters,  8  P.  (Just. 
Cas.)  93— Ct.  of  Justy. 

A  foreigner  who,  in  the  Moray  Firth,  com- 
mitted a  contravention  of  a  British  statute  (the 
Herring  Fishery  (Scotland)  Act,  1889),  held 
liable  to  be  proceeded  agamst  in  the  Scotch 
Courts,  although  the  place  where  the  offence 
was  conmiitted  was  at  a  point  more  than  three 
miles  from  low-water  mark  on  the  adjacent 
coast.    lb, 

Fishing  —  Illegal   Fisbinff  —  Seiiore    of 

Vessel— Svidenee  of  Yessel't  Position.]  —  An 
American  vessel  was  seized  by  a  Canadian 
cruiser  for  fishing  on  the  Canadian  side  of  Lake 
Erie.  The  Crown  brought  an  action  to  have 
her  declared  forieited.  The  local  Judge  in 
Admiralty  came  to  the  conclusion  upon  the 
evidence  that  the  vessel  was  not  in  Canadian 
waters,  and  ordered  her  to  be  restored  to  her 
owners.  The  Supbbme  Court  of  Cakada 
(Taschebkau,  C.J.,  dissenting)  reversed  this 
judgment  and  condemned  the  vessel: — Held, 
that  the  judgment  of  the  Supreme  Court  (re- 
ported in  34  Can.  S.C.R.  673)  must  be  reversed, 
and  the  judgment  of  the  local  Judge  in  Ad- 
miralty restored.  The  Kitty  D,  v.  Begem,  22 
T.  L.  R.  191— P.C. 


n.  Pbivatb. 

1.  Pebsons. 

(a)  Alien, 

Foreign  OorporatioB— Xembors  being  British 
Sn])|]eoti.]— A  corporation  constituted  according 
to  the  laws  of  a  foreign  State  is  a  subject  of 
that  State,  and  an  alien,  even  though  most  or 
all  of  its  members  are  British  subjects.  Janson 
V.  Driefontein  Consolidated  Mines,  71  L.  J. 
K.B.  857;  [1902]  A.C.  484;  87  L.  T.  872; 
51  W.  R.  142 ;  7  Com.  Cas.  268— H.L.  (E.) 

Betident  Alien  —  Temporary  Ooonpatioa  of 
Territory  by  Enemy's  Foreei— Alien's  Duty  of 
Allegianee  — High  Treason.]— The  protection 
afforded  by  a  State  to  a  resident  alien  does  not 
cease  simply  because  for  a  time  the  State 
forces  are  withdrawn  and  the  enemy  is  in 
possession  and  exercises  the  rights  of  an  army 
m  occupation.  And  when  the  territory  so 
occupied  reverts  to  the  control  of  its  rightful 
Sovereign,  wrongs  done  during  the  foreign 
occupation  are  cognisable  by  the  ordinary 
Courts,  and  an  alien  who  has  aided  the  enemy 
may  be  tried  and  punished  for  high  treason. 
De  JagerY.  Att.-Oen.  of  Natal,  76  L.  J.  P.C.  62 ; 
[1907]  A.C.  826 ;  96  L.  T.  857 ;  23  T.  L.  R.  516 
—P.O. 


(b)  DomiciU 

DomieU  of  Origin— Change  of  Domioil— Long 
Boiidence  in  England — Bvidenee.]— A  native 
of  the  United  States,  who  had  lived  twenty- 
seven  years  in  England,  but  always  described 
himself  as  an  American  citizen,  and  had  bought 
property  at  Baltimore  in  the  hope  of  finadly 
making  his  home  there,  though  from  the  state 
of  his  health  a  voyage  across  the  Atlantic  was 
impracticable,  held  on  the  evidence  not  to  have 
abandoned  his  domicil  of  origin  (Lord  I<indley 
dissenting).  Winans  v.  Att.-Oen.,  73  L.  J.  K.B. 
613 ;  [1904]  A.C.  287 ;  90  L.  T.  721 ;  20  T.  L.  R. 
510— H.L.  (E.) 

Abandonment  of  Domioil  of  Origin— Evidence.] 
In  the  acquisition  of  a  new  domicil  more  is 
required  than  a  mere  change  of  residence; 
there  must  be  proved  a  fixed  intention  to  re- 
nounce birthright  in  the  place  of  original 
domicil  and  to  adopt  the  political  and  muni- 
pal  status  involved  by  permanent  residence 
of  choice  elsewhere  than  in  the  domicil  of 
origin.  Huntly  (Marchioness)  v.  Oaskell 
No.  2),  75  L.  J.  P.C.  1  ;  [1906]  A.C.  66  ; 
L.  T.  33 ;  22  T.  L.  R.  144— H.L.  (Sc.) 

A  testator  who;  was  bom  in  England,  where, 
for  many  years,  to  the  time  of  his  death,  he 
had  large  business  interests,  and  houses  and 
estates,  each  of  which  he  occasionally  visited, 
who  had  satisfied  himself  by  enquiries  of  his 
lawyer  that  he  was  still  an  Englishman,  and 
had  executed  testamentary  dispositions  both 
in  Scottish  and  English  form, — Held,  not  to 
have  abandoned  his  English  domicil  simply  by 
reason  of  his  having  described  his  Scottish 
residence  as  his  **  home,"  and  of  having  lived 
the  greater  part  of  each  year  for  thirty  years  in 
Scotland,    lb. 
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BenimcUtion  of  Ikmicil  of  Origin— Aoqnisi- 
tion  of  Domioil  of  Ohoioo— Eridenoe— Frenimp- 
tion.] — The  testator,  whose  domicil  of  origin 
was  the  United  States  of  America,  went  for 
trade  purposes  to  live  in  Bussia,  from  which 
country  he  yearly  paid  visits  to  England. 
Afterwards,  being  advised  by  his  doctors,  on 
account  of  his  bad  health,  not  to  live  in  Bussia, 
he  came  to  England,  and  took  a  house  at 
Brighton.  For  a  few  years  he  paid  visits  to 
Bussia,  but  on  giving  up  his  trade  connections 
he  ceased  to  do  this.  For  the  last  twenty- 
seven  years  of  his  life  he  lived  in  Great  Britain, 
having  leases  of  houses  in  London  and  Brighton, 
and  spending  the  shooting  season  in  Scotland, 
where  he  rented  deer  forests.  He  also  used  to 
go  for  his  health's  sake  to  visit  a  watering-place 
in  Germany.  While  living  in  England  he 
bought  an  estate  in  the  United  States,  ap- 
parently for  the  purpose  of  selling  it  again  as 
a  speculation,  but  he  had  no  residence  in 
America  during  the  period  for  which  he  lived 
in  Great  Britain.  He  described  himself  in 
certain  American  documents  as  an  American 
citizen  sojourning  in  England.  He  was  advised 
by  his  doctors  that  a  voyage  to  America  would 
be  dangerous  in  his  state  of  health,  but  he  some- 
times expressed  an  intention  of  returning  to 
America  in  a  vessel  which  he  invented,  and 
took  out  patents  for,  which  was  intended  not 
to  roll  or  pitch  when  at  sea : — Held,  upon  the 
evidence  oefore  the  Court,  affirming  the 
decision  of  the  King's  Bench  Division,  that 
there  was  an  unrebutted  presumption  in  favour 
of  the  testator  having  abtuidoned  his  domicil  of 
origin  and  acquired  a  domicil  of  choice  in 
Great  Britain.  AU.-Oen,  v.  Wtnans^  86  L.  T. 
508;  65  J.  P.  819— C.A. 

Acqidiition  of— Intention.] — A  person  having 
a  domicil  of  origin  in  England  does  not  lose  it 
and  acquire  a  Scottish  domicil  by  having  his 
chief  residence  in  Scotland,  unless  in  the  cir- 
cumstances his  doing  so  shews  his  intention  to 
abandon  his  original  domicil.  Brooks  v. 
Brooks's  Trustees,  4  F.  1014— Ct.  of  Sess. 

A  man  whose  domicil  of  origin  was  English 
had  his  chief  residence  in  Scotland  for  thirty 
years  prior  to  his  death.  During  this  time  he 
retained  his  interests  in  England  as  the 
principal  partner  in  a  private  bank  at  Man- 
chester, and  as  proprietor  of  large  landed 
estates,  and  continued  his  occupancy  as  tenant 
of  a  mansion-house  near  Manchester  and  of  a 
house  in  London.  He  left  large  personal  estate 
and  a  will  in  English  form,  made  a  short  time 
before  his  death,  in  which  he  was  designated  as 
"  of  Manchester.' '  Apart  from  making  his  home 
in  Scotland  animoremanendiy  there  was  nothing 
in  his  conduct  to  indicate  any  intention  of 
abandoning  his  English  domicil: — Held,  that 
he  had  not  lost  his  English  domioil.    26. 

Acquisition  of  Domioil  of  Ohoioe  in  a  Tropioal 
Conn^— Sootiman  Domicilod  in  Oeylon.]- A 
Scotsman  who  had  gone  to  Ceylon  at  the  age  of 
twenty-two,  remained  there  actively  engaged 
in  business  for  the  rest  of  his  life,  a  period  of 
over  thirty  years.  He  was  successful  in  business, 
and  was  interested  in  many  enterprises  in  and 
about  (Colombo,  and  had  taken  the  unusual 
course  of  building  for  himself  a  country  resi- 
dence within  a  few  miles  of  Colombo,  and 
establishing  his  home  there.     He  was  never 


married,  and  died  when  on  a  visit  to  England. 
During  the  period  of  his  residence  in  Ceylon 
he  visited  Great  Britain  on  six  occasions,  mainly 
on  business,  and  during  these  visits  he  never, 
except  on  one  occasion,  stayed  in  Scotland  for 
more  than  three  or  four  days.  He  repeatedly 
expressed  his  dislike  for  the  climate  of  Scotland 
and  for  its  inhabitants,  and  never  spoke  of  any 
intention  of  retiring  ixora  business  in  Ceylon 
and  returning  to  take  up  his  abode  in  Scotland. 
His  only  property  in  Great  Britain  consisted  of 
a  villa  in  Scotland,  valued  at  1,4002.,  which  he 
had  inherited  from  his  father  a  few  years  before 
his  death,  and  some  shares  in  companies 
registered  in  London,  but  doing  business  in 
Ceylon.  On  his  death  the  Crown  claimed 
legacy  duty  on  his  personal  estate  as  that  of 
a  domiciled  Scotsman: — Held,  that  he  had 
tmimo  et  facto  abandoned  his  domicil  of  origin 
in  Scotland,  and  had  acquired  a  domicil  of 
choice  in  Ceylon;  and  that  consequently  his 
estate  was  not  liable  for  legacy  duty.  Lord 
AdvocaUY,Brovm*s  Trustees,  [1907]  S.  C.  333— 
Ct.  of  Sess. 

Xaniago  Aooording  to  Foreign  Law  of  Com- 
mnnitj  of  Cfoodi— Subsequent  Engliih  Iknnieil— 
After-aoqniied  Xoyable  Property — ^Law  of  Xatri- 
numial  BomieiL] — Where  a  marriage  is  cele- 
brated in  a  foreign  country  and  the  spouses 
subsequently  become  naturalised  British  sub- 
jects, the  rights,  whether  constituted  by  the 
law  of  the  liuid  or  by  convention  between  the 
parties,  vested  in  them  respectively  at  the  mar- 
riage in  regard  to  movable  property  remain 
unaffected  by  the  chemge  of  domicil.  Lashley 
V.  Hog  (Robertson  So.  App.  Cas.  4 ;  4  Baton's 
Sc.  App.  581)  explained  and  distinguished.  De 
Nicols  V.  Curlier  (No,  1),  69  L.  J.  Ch.  109  ; 
[1900]  A.C.  21  ;  81  L.  T.  733 ;  48  W.  R.  269 
— H.L.  (E.) 

Xarriage  in  Franoe— Community  of  Goods— 
Ohange  of  Domioil — ^After-aoqnixed  Beal  and 
Leasehold  Property.] — ^Where  two  French  sub- 
jects marry  in  France  without  any  written 
marriage  contract,  so  that  the  law  of  ''com- 
munity of  goods  "  applies,  and  they  subsequently 
become  domiciled  in  England,  the  change  of 
domicil  will  not  alter  their  rights,  inter  se,  to 
community  of  goods  in  respect  of  realty  and 
leaseholds  acquired  in  England.  De  Nicols, 
In  re ;  De  Nicols  v.  Curlier  (No.  2),  69  L.  J. 
Ch.  680  ;  [1900]  2  Ch.  410  ;  82  L.  T.  840 ; 
48  W.  R.  602— Kekewich,  J. 

Oommittee  Appointed  by  Foreign  Conrt— 
Payment  to  Foreign  Oonunittee  —  Diiraetion 
of  Oonrt.] — A  committee  appointed  by  a  foreign 
Court  of  the  estate  of  a  lunatio  residing  witlun 
its  jurisdiction,  but  domiciled  in  England, 
cannot  recover,  as  of  right,  personal  pro- 
perty of  a  lunatio,  situate  in  England.  But 
the  English  Court  has  a  discretion,  and  may 
exercise  the  discretion  by  paying  over  the  pro- 
perty to  such  a  conmiittee  without  requiring 
evidence  that  the  whole  of  such  money  is 
needed  for  the  maintenance  of  the  lunatic. 
New  York  Trust  and  Securities  Co,  v.  Keyser 
dbCo,,10  L.  J.  Ch.  830;  [1901]  1  Ch.  666;  84 
L.  T.  43 ;  49  W.  R.  871— Coaens-Hardy,  J. 

1(^11— Foreign  Domioil— Leaaehold  Property 
in  England— "Lez  loot"]— Leasehold  property 
in  England  or  an  equitable  interest  in  leasehold 
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property  in  England  is  "  land  "  for  the  purposes 
of  tne  rule  that  a  will  of  land  must  be  executed 
in  accordance  with  the  formalities  recroired  by 
the  lex  loci.  Freke  v.  Carbery  (Lord)  (L.  R. 
16  Eq.  461) ;  Duncan  v.  Lawson  (68  L.  J .  Ch. 
602 ;  41  Ch.  D.  894) ;  and  De  Fogassieras  v. 
Duport  (11  L.  R.  Jr.  123)  approved  and  fol- 
lowed. Pepin  V.  Bruyire,  71  L.  J.  Ch.  39; 
[1902]  1  Ch.  24  ;  86  L.  T.  461 ;  50  W.  R.  34— 
C.A. 

Ezeeution  According  to   Foreign  Law 

by  Foreigner  Seiident  in  England— Snbiequent 
Xarriage  in  England— Berocation.] — The  effect 
of  a  marriage  m  England  upon  the  will  of  a 
woman  made  before  marriage  must  depend  on 
the  English  view  of  the  domicil  of  the  husband 
at  the  time  of  the  marriage.  Martin^  In  re ; 
Laustalan  v.  Loustalan,  69  L.  J.  P.  75  ;  [1900] 
P.  211 ;  82  L.  T.  806;  48  W.  R.  509— C. A. 

Domicil  —  Animoi  Kanendi  —  Fngitive 

Criminal  —  Limitation  of  Period  of  Proscrip- 
tion.]— A  Frenchwoman  in  1870  executed  a  will 
in  England  valid  according  to  French  law.  In 
1874  she  married  a  Frenchman  in  England. 
He  had  come  to  England  in  1868,  having  left 
France  to  avoid  the  consequences  of  a  criminal 
offence  of  which  he  had  been  convicted  in  his 
absence.  Under  French  law  his  liability  for 
the  offence  ceased  at  the  expiration  of  twenty 
years.  There  was  no  settlement  made  on  the 
marriage.  The  husband  after  the  marriage 
joined  his  wife  in  a  business  in  London,  which 
she  was  carrying  on,  and  in  1881  and  1884 
leases  of  the  houses  in  which  it  was  carried  on 
were  granted  to  him.  The  husband  and  wife 
lived  together  in  London  until  1890.  They 
then  separated.  He  assigned  the  leases  of  the 
houses  to  his  wife  and  returned  to  France, 
where  he  had  since  remained.  She  continued 
to  live  in  England  till  her  death  in  1895.  By  ! 
the  French  law,  marriage  does  not  revoke  the  | 
prior  wills  of  the  spouses : — Held  (disseniiente 
LiNDLEY,  M.R.),  that  the  circumstances  shewed 
an  animus  manendi  on  the  part  of  the  husband, 
and  it  could  not  be  taken  that  he  intended  his 
residence  in  England  to  be  limited  to  the  period 
of  his  proscription.  His  domicil  at  the  time 
of  the  marriage  was  consequently  English,  and 
the  validity  of  his  wife's  will  must  be  deter- 
mined according  to  English  law,  although  he 
might  have  subsequently  re-acquired  a  French 
domicil.  Accordingly  the  will  was  revoked  by 
the  marriage,  and  ought  not  to  be  admitted  to 
probate.  Held^  by  Lindley,  M.R.,  that  the 
fact  that  her  husband  was  a  criminal  fugitive 
who  did  not  dare  to  go  back  to  his  country  for 
a  definite  limited  time,  but  could  go  back  safely 
when  that  time  had  elapsed,  prevented  the 
inference  of  an  abandonment  of  the  intention 
to  return  to  France  when  he  could  safely  do  so. 
His  domicil  was  consequently  French  at  the 
time  of  the  marriage,  and  the  validity  of  his 
wife's  will  depended  on  the  French  law.    lb, 

English   Testator— Legacy   to   German 

Subject — On  Her  Death  in  Testator's  Lifetime  to 
Her  "Hext-of-Kin"— Persons  Entitied— Half- 
Sister— Vephews  and  Kiece  of  Whole  Blood.] — 

The  words  "next-of-kin"  in  an  English  will 
which  contains  a  legacy  to  the  next-of-kin  of  a 
deceased  foreign  subject,  must  be  construed 
according  to  English  law,  and  so  construed  they 
mean — in  the  absence  of  any  reference  to  the 
VOL.  L 


Statute  of  Distributions — the  nearest  blood 
relations  in  an  ascending  and  descending  line, 
including  those  of  the  half-blood,  subject,  how- 
ever, to  any  question  of  status  that  may  arise. 
Fergusson's  Will,  In  re,  71  L.  J.  Ch.  360  ;  [1902] 
1  Ch.  488 ;  60  W.  R.  312— Byrne,  J. 

Where,  therefore,  a  testator,  a  domiciled 
Englishman,  resident  in  Calcutta,  gave  a  legacy 
to  his  niece,  a  German  subject,  and  declared 
that  if  she  should  die  in  his  lifetime  the  legacy 
should  not  lapse,  but  should  be  divided  amongst 
her  next-of-kin,  and  she  died  in  the  testator's 
lifetime  a  widow  and  without  leaving  issue,  her 
nearest  relations  at  the  testator's  death  being 
a  half-sister  and  nephews  and  a  niece  of  the 
whole  blood,  the  half-sister  is  entitled  to  the 
legacy  to  the  exclusion  of  the  nephews  and 
niece,  notwithstanding  that  the  latter  arc, 
according  to  German  law,  the  next-of-kin.    lb. 

^—  Jurisdiction  of  English  Courts— Property 
in  Orown  Oolony- Xovable  and  Immorable— 
Trust — Equities.] — ^A  British  subject,  domiciled 
in  the  British  Crown  colony  of  the  Gold  Coast, 
carried  on  in  the  colony  a  business  in  partner- 
ship with  certain  relatives.  He  owned  certain 
concessions  in  the  colony,  some  leasehold  and 
some  freehold,  besides,  houses.  He  died  in 
1899  leaving  a  will,  which  was  proved  both  in 
the  colony  and  in  this  coimtry,  by  which  he 
appointed  his  wife  executrix,  and  directed  that 
the  business  should  be  carried  on  by  two  of  his 
partners.  In  1900  they  and  the  widow  entered 
into  an  agreement  under  which  she  assigned 
the  business  to  them  in  consideration  of  their 
agreeing  to  pay  her  5,000^,  and  in  pursuance  of 
the  agreement  she  afterwards  assigned  to  them 
the  testator's  concessions  in  the  colony.  The 
agreement  contained  a  recital  that  the  testator 
had  not  specifically  disposed  of  the  concessions 
by  his  will,  nor  made  provision  for  the  remu- 
neration of  the  two  partners  should  they  accept 
the  trusts  of  the  wiU.  The  infant  children  of 
the  testator  having  brought  an  action  against 
the  widow  and  partners  claiming  a  declaration 
that  the  partners  took  no  beneficial  interest  in 
the  testator's  business  and  landed  properties, 
and  that  the  agreement  and  assignment  were 
void  as  against  the  plaintiffs,  the  partners  by 
their  defence  raised  the  objection  that  the 
Court  had  no  jurisdiction  to  adjudicate  on  the 
plaintiffs'  claim  so  far  as  it  related  to  landed 
properties  in  the  colony : — Held,  that  there  was 
a  trust  as  to  so  much  of  the  property  as  was 
personalty;  that,  having  regard  to  the  recital 
in  the  agreement,  there  might  be  a  trust  as  to 
the  freeholds ;  that  equities  had  therefore  to  be 
worked  out ;  and  that  the  action  must  proceed 
to  trial  without  prejudice  to  any  question  re- 
lating to  the  iiomovable  property,  if  any,  the 
legal  interest  in  which  devolved  Meetly  on  the 
testator's  heir-at-law.  Clinton,  In  re ;  Clinton 
v.  Clinton,  88  L.  T.  17 ;  51  W.  R.  816— Joyce,  J. 

General  Power  of  Appointment— Personal 

Property— Foreign  Domicil— Unattested  Will- 
Validity.] — Such  words  as  "aU  the  property 
which  comprises  my  estate  in  England  as  well 
as  in  France,"  contained  in  a  foreign  will, 
which  is  not  attested  in  conformity  with  English 
law,  is  not  such  an  indication  that  the  vdU  is 
to  be  construed  with  reference  to  English  law 
as  to  import  section  27  of  the  Wills  Act  so  as 
to  operate  as  an  exercise  of  a  general  power  of 

35 
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appointment.  D'Este  Settlement  Trust,  In  re  ; 
PotOter  V.  D*E8U  (72  L.  J.  Ch.  305 ;  [1903]  1  Ch. 
898),  followed.  Price,  In  re ;  TomUn  v.  LatUr 
(69  L.  J.  Ch.  225;  [1900]  1  Ch.  442),  explained 
and  distinguished.  Scholefield,  In  re;  Schole- 
field  V.  St.  John.  Young,  In  re ;  Smith  v.  St. 
John,  74  L.  J.  Ch.  610;  [1905]  2  Ch.  408;  93 
L.  T.  122;  54  W.  R.  66;  21  T.  L.  R.  675— Keke- 
wioh,  J. 

C.  having,  under  each  of  two  English  wills,  a 
general  power  to  appoint  a  fund  by  will,  and 
being  a  domiciled  Frenchwoman,  made  a  will 
and  codicils  in  French  form,  appointing  her 
niece  S.  general  and  universal  legatee  of  "  all 
the  property  which  comprises  my  estate  in 
England  as  well  as  in  France."  The  will  and 
codicils  were  unattested,  but  valid  according 
to  French  law,  and  were  admitted  to  probate 
in  England,  together  with  other  documents  in 
the  handwriting  of  the  testatrix  referring  to  the 
property  and  the  power : — Held,  that  the  will 
and  codicils  did  not  operate  as  an  execution  of 
the  power.    lb. 

Appeal  compromised.  Scholefleld,  In  re; 
SchoUfield  v.  St.  John,  75  L.  J.  Ch.  720;  23 
T.  L.  R.  764— C.A. 

Britiili  Snldeet  Pemtnently  Beuding  in 

France  — Constmotioii  and  Administration.] — A 
British  subject,  bom  in  England,  lived  perma- 
nently in  France  so  as  to  be  in  fact  domiciled 
there,  though  he  had  not  acquired  a  legal 
domicil  there  in  the  manner  prescribed  by 
French  law,  which  recognised  only  a  legal 
domicil.  He  died  in  France,  having  made  his 
will : — Held,  that,  both  as  to  construction  and 
administration,  the  will  was  governed  by  English 
law.  Bowes,  In  re ;  Bates  v.  Wengel,  22  T.  L.  R. 
711— Swinfen  Eady,  J. 

Administration  —  Movables  —  Intestaey  — 
nationality.] — A  person  whose  domicil  of  origin 
was  Maltese  acquired  a  domicil  of  choice  in 
Baden,  and  died  there  so  domiciled.  According 
to  the  law  of  Baden,  in  administering  movables 
regard  is  had  to  nationality  only,  but  the 
deceased  had  never  complied  with  the  pro- 
visions of  the  law  of  Baden  so  as  to  change  her 
nationality : — Held,  that  a  sum  of  stock  in  an 
English  railway  company  must  be  administered 
among  the  next-of-kin  according  to  Maltese 
law.  Johnson,  In  re ;  Roberts  v.  Att.-Gen., 
72  L.  J.  Ch.  682 ;  [1903]  1  Ch.  821 ;  88  L.  T. 
161 ;  51  W.  R.  444— Farwell,  J. 

Bona  Vacantia— Intestate  Domiciled  Abroad— 
Movables  in  England.]— ;S«e  Cbown. 


2.  Marriage  and  Divorce. 

Marriage— Validity— Marriage  with  Boceased 
Ensband's  Brother  — Lex  Domicilii]- A  mar- 
riage with  a  deceased  husband's  brother,  if 
valid  according  to  the  law  of  the  country  where 
it  was  celebrated  and  in  which  the  parties 
were  then  domiciled,  is  valid  in  this  country, 
although  the  wife  was  a  domiciled  English- 
woman at  the  date  of  her  first  marriage,  and 
merely  acquired  a  foreign  domicil  by  reason  of 
that  marriage.  Bozxelli,  In  re;  Husey-Hunt 
V.  BoegeUi,  71  L.  J.  Ch.  606 ;  [1902]  1  Ch.  761 : 
86  L.  T.  445 ;  60  W.  R.  447— Swinfen  Eady,  J. 


Consular  Marriage  in  France— Frenchman 

and  Snglishwoman— Validity  of  Ceremony.]— A 

marriage  between  a  Frenchman  and  an  En^^h- 
woman  duly  solemnised  in  France  under  the 
Consular  Marriage  Act,  1849  (repealed  and 
virtually  re-enacted  by  the  Foreign  Marriage 
Act,  1892),  is  valid  as  regards  form  in  England, 
though  declared  invalid  as  regards  form  by  a 
French  Court.  Simonin  v.  MaUac  (2  Sw.  & 
Tr.  67)  followed.  Hay  v.  Northcote,  69  L.  J. 
Ch.  586;  [1900]  2  Ch.  262;  82  L.  T.  656;  48 
W.  R.  615— Farwell,  J. 

French  8nl)jects  Married  at  French  Con- 

fulate.] — Domiciled  French  subjects  contract  a 
valid  marriage  in  this  country,  and  such  mar- 
riage is  held  proved  if  it  is  shewn  that  they 
were  married  at  the  French  Consulate  in  Lon- 
don according  to  the  forms  required  by  French 
law.  Ballet  v.  Bailet,  84  L.  T.  272— Gorell 
Barnes,  J. 

HnlHty  of  Marriage— Bigamy— Diiferent 

Domidls  of  Parties  to  First  Marriage— Effect  of 
Foreign  Decree  of  HnUity  for  Beason  ITnknown 
to  English  Law.]— Restrictions  and  prohibitions 
against  marriage  are  decided  upon  by  the  law 
of  the  place  where  the  marriage  is  celebrated. 
No  nation  can  call  upon  another  nation  within 
whose  territory  a  marriage  is  celebrated  to  sur- 
render its  own  laws  to  give  effect  to  such 
restrictions  and  prohibitions.  Ogden  v.  Ogden, 
76  L.  J.  P.  9;  [1907]  P.  107 ;  96  L.  T.  505;  28 
T.  L.  R.  158— Bargrave  Deane,  J.  Affirmed  m 
C.A.,  77  L.  J.  P.  34;  [1908]  P.  46;  97  L.  T. 
827  ;  24  T.  L.  R.  94. 

In  the  case  of  a  marriage  in  England,  where 
the  marriage  is  valid  of  a  British  woman  domi- 
ciled in  England  with  a  man  domiciled  in  a 
country  where  in  the  circumstances  the  mar- 
riage would  be  invalid,  the  law  of  England,  as 
1  the  place  where  the  marriage  is  celebrated,  will 
'  prevail  as  the  proper  test,  at  all  events  in  Eng- 
land, of  the  validity  of  the  marriage.    lb. 

A  ceremony  of  marriage  according  to  English 
form  was  celebrated  in  England  between  a 
domiciled  Frenchman  and  a  domiciled  English- 
woman. This  marriage  was  subsequently  an- 
nulled in  France  at  the  suit  of  the  man  as  being 
contrary  to  the  law  of  his  domicil,  he  having  at 
the  date  of  the  celebration  of  it  been  under 
twenty-one  years  of  age,  and  not  having  ob- 
tained his  father's  consent.  At  a  later  date, 
and  while  he  was  still  living,  the  woman  mar- 
ried an  Englishman  in  England  :—K(pW,  that 
this  latter  ceremony  was  bigamous,  and  there- 
fore to  be  annulled  at  the  suit  of  the  man  party 
to  it.  Sottomayer  v.  De  Barros  (49  L.  J.  P.  1 ;  5 
P.  D.  94)  followed.    lb. 

In  Argentine— Hon-ordained  Minister.]— 

A  marriage  between  a  member  of  the  Church  of 
England  and  an  Episcopalian  Methodist  is  good 
according  to  Argentine  law,  although  only 
celebrated  once,  and  at  a  Methodist  Epwcowl 
church,  by  a  minister  who  was  not  an  o^^^P^ 
minister  of  the  Church  of  England.  Lightbody 
V.  West,  88  L.  T.  484— C.A. 

Jewish  Marriage  Abroad— ITncle  and  »]•«• 
—  British  SnbjecU  Domiciled  in  England - 
Validity  of  Marriage.]  —  The  Marriage  Act, 
1885,  which  deals  with  capacity,  apphee  to  au 
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persons.    The  exception  in  favour  of  Quakers  I  followed  her  to  England,  and  made  the  children 
and  Jews  in  the  Marriage  Acts,  1836  and  1840,    wards  in  Chancery,  and  took  proceedings  in  the 


and  suhsequent  Acts,  relates  only  to  the  forma- 
lities of  marriage.  Where,  therefore,  a  Jew 
and  his  niece,  both  British  subjects  domiciled 
in  England,  went  through,  in  1876,  at  Wies- 
baden, the  form  of  civil  marriage  and  after- 
wards of  marriage  according  to  the  custom  of 
the  Jews,  and  subsequently,  the  niece  having  in 
the  meantime  been  admitted  a  Jewess  in  Paris, 
they  there  went  through  the  form  of  marriage 
according  to  the  Jewish  custom,  such  marriage 


Chancery  Division  to  obtain  their  custody. 
The  wife  then  filed  her  petition  for  a  judicial 
separation  on  the  ground  of  her  husband's 
cruelty  committed  in  Italy,  and  claimed  the 
custody  of  the  two  children.  The  Chancery 
proceedings  were  ordered  to  stand  over  until 
the  determination  of  the  proceedings  in  the 
Probate  Division: — Held,  that  the  temporary 
residence  of  the  husband  and  wife  in  England, 
although  their  domicil  was  foreign  and  they 


being  valid  according  to  the  law  in  force  at  I  had    had   no    matrimonial   home    here,   and 

'  although  the  cruelty  had  been  committed 
abroad,  was  sufficient  to  found  the  jurisdiction 
I  of  the  Court  for  the  purpose  of  judicial  separa- 
tion; and,  being  satisfied  as  to  the  facts,  a 
decree  of  judicial  separation  was  pronovmced, 
leaving  the  question  of  the  custody  of  the 
children  to  be  dealt  with  in  chambers.  Army- 
tage  v.  Armytage,  67  L.  J.  P.  90;  [1898]  P. 
178;  78  L.  T.  689— Gorell  Barnes,  J. 


Wiesbaden  and  the  Jewish  law,  it  was  held  that 
the  marriage  was  not  valid  according  to  the 
law  of  England.    Lindo  v.  BeUsario  (1  Hag. 
Cons.  216)  and  Beg,  v.  Millis  (10  CI.  &  F.  584)  i 
discussed  and  distinguished.     De   Wilton^  In 
re  ;  De  Wilton  v.  Montefiore,  69  L.  J.  Ch.  717 ;  I 
[1900]  2  Ch.  481 ;  83  L.  T.  70;  48  W.  R.  646—  ' 
Stirling,  J. 


Sooteh  Xarriago  Oontraot— Engliih  Husband 
and  Scotch  mfe  — Life  Interest  —  Alimen- 
tary Provision  —  Matrimonial  Domicil  —  In- 
cumbrancers on  Life  Interest — Pnblie  Policy.]— 
By  a  marriage  contract  in  Scotch  form,  made 
on  the  marriage  of  a  domiciled  Englishman 
with  a  domiciled  Scotchwoman,  property  con- 
sisting in  part  of  heritable  bonds  (which  by 
Scotch  law  are  treated  as  real  or  immovable 
property)  was  vested  in  trustees  upon  trust 
after  the  death  of  the  wife  to  pay  the  income 
to  the  husband  for  life,  with  a  direction  that  all 
payments  to  him  "  shaU  be  strictly  alimentary 
and  shall  not  be  assignable  nor  liable  to  arrest- 
ment or  any  other  legal  diligence  at  the  instance 
of  the  creditors  " — a  form  of  limitation  to  which 
the  Scotch  law  will  give  effect.  The  existing 
trustees  of  the  settlement  were  English,  and 
the  trusts  had  always  been  administered  in 
England.  The  husband,  who  continued  domi- 
ciled and  resided  in  England,  created  numerous 


Divorce  — Foreign  Oonrt  —  Jorisdiotion — Re- 
cognition of  Decree  by  English  Oonrts — ^Domicil 
—  Suppression  of  ICaterial  Fact  in  Foreign 
Oonrt.] — ^The  Court  of  the  country  of  the  real 
existing  domicil  of  parties  married  in  England 
has  jurisdiction  to  dissolve  the  marriage 
solemnised  between  those  persons  when  domi- 
ciled in  England,  although  on  grounds  upon 
which  a  divorce  would  not  have  been  granted 
in  England.  The  law  laid  down  in  Harvey  v. 
Famie  (49  L.  J.  P.  33  ;  50  ib.  17 ;  52  ib.  33,  35 ; 
6  P.  D.  153 ;  6  ib.  35 ;  8  App.  Cas.  43,  51)  and 
Le  Mcsurier  v.  Le  Mesurier  (64  L.  J.  P.C.  97 ; 
[1895]  A.C.  617)  applied.  The  resolution  of  the 
Judges  in  Bex  v.  Lolley  (Russ.  &  R.  237)  must 
be  treated  as  confined  to  the  facts  of  that  case. 
Bater  v.  Bater,  75  L.  J.  P.  60 ;  [1906]  P.  209 ; 
94  L.  T.  835;  22  T.  L.  R.  408— C. A. 

A    decree    for  the  dissolution   of   marriage 


incumbrances  upon  his  life  interest.    On  the  i  which  alters  the  status  of  the  parties  stands  on 
death  of    the   wife,  —  Held^    that    there    was  I  the  same  footing  as  a  judgment  in  rem^  and 


sufficient  evidence  of  intention  that  the  mar- 
riage contract  should  be  governed  by  Scotch 
law,  and  not  by  the  law  of  the  matrimonial 
domicil.  Fitzgerald^  In  re;  Surman  v.  Fitz- 
gerald, 73  L.  J.  Ch.  436;  [1904]  1  Ch.  578;  90 
L.  T.  266;  52  W.  R.  432;  20  T.  L.  R.  -332— 
C.A. 

Held  also,  by  Vaughan  Williams,  L.J.,  and 
Cozbns-Hardy,  L.J.,  that  the  Scotch  law  as  to 
an  alimentary  life  interest  in  aU  the  property, 
movable  or  immovable,  was  not  obnoxious  to 
the  general  policy  of  English  law,  and  ought 


a  decree  of  that  nature  pronounced  by  a 
foreign  Court  having  jurisdiction  cannot,  so 
long  as  it  remains  unreversed,  be  disputed  in 
this  country.    Ib, 

A  marriage  took  place  in  England  in  1880 
between  two  domiciled  English  people.  In 
1886  the  husband  petitioned  for  divorce  on  the 
ground  of  the  wife's  adultery,  and  she  charged 
cruelty.  Both  petitions  were  dismissed,  the 
wife  being  found  guilty  of  adultery  and  the 
husband  of  cruelty.  In  1889  the  husband  went 
to  New  York  and  lived  there  in  adultery.    The 


to  be  enforced  in  England  ^as  against  the  bus-  |  wife  remained  in  England  and  lived  in  adultery 


band's  incumbrancers.  Held,  by  Stirling, 
L.J.,  that  the  moneys  actually  coming  to  the 
husband  in  England  under  the  alimentary  pro- 
vision ought  to  be  bound  in  equity  by  his 
assignments,  and  paid  to  his  incumbrancers. 
Ib. 

Judicial  Separation  —  Jurisdiction— Besidence 
without  Domicil— Power  of  Oourt  to  Decree.]— 
A  wife  was  married  in  Australia  to  a  domiciled 
Australian.  After  the  marriage  the  parties 
cohabited  in  Australia,  and  afterwards  for  a 
time  in  Italy,  where  the  husband  was  guilty  of 
cruelty  towards  the  wife.  The  twife  came  to 
England  with  her  two  children,  and  took  up  her 
residence    with    her    parents.     The    husband 


there.  In  1890  she  went  over  to  New  York  and 
obtained  a  decree  from  the  Court  there  for  the 
dissolution  of  her  marriage.  The  husband  was 
served  with  process,  but  did  not  appear.  The 
divorce  proceedings  in  England  were  not  dis- 
closed to  the  American  Court,  but  there  was  no 
collusion  between  the  husband  and  wife.  At 
this  time  the  husband  had  acquired  an  American 
domicil : — Held,  that  the  wife  must  be  taken 
to  have  adopted  the  husband's  American 
domicU;  that  the  Court  of  New  York  had 
jurisdiction  to  dissolve  the  marriage;  and  the 
non-disclosure  of  the  wife's  adultery  did  not  go 
to  the  jurisdiction.  The  decree  of  the  New 
York  Court  would  therefore  be  recognised  and 
held  valid  in  this  coimtry.    Ib, 
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7ortigii  Domieil — foreign  DiToroe  in 

Second  7ortign  Country— Law  of  the  Bomicil— 
Eifeet  of  English  Law.]— EDglish  law  recognises 
as  valid  in  England  a  decree  of  divorce  obtained 
by  a  wife  against  a  husband  before  the  Courts 
of  a  foreign  country  where  the  husband  was  not 
domiciled,  on  grounds  which  the  law  of  his 
domieil,  being  that  of  another  foreign  country, 
would  not  have  recognised  in  its  own  Court, 
where  it  appears  from  the  evidence  that  such 
decree  was  in  fact  pronounced  under  such 
circvimstances  that  the  law  of  the  domieil  of 
the  husband  would  recognise  it  as  valid.  Armi- 
tage  v.  Att.-Oen.  (Oillig  cited) ;  Oillig  v.  Oillig, 
76  L.  J.  P.  42 ;  [1906]  P.  136 ;  94  L.  T.  614 ;  22 
T.  L.  R.  806— Gorell  Barnes,  P. 

A.,  who  never  abandoned  his  domicU  of 
origin  in  New  York  State,  married  an  English- 
woman in  England.  She  obtained  a  divorce 
from  him  in  the  State  of  South  Dakota,  United 
States  of  America,  on  the  ground  of  desertion, 
which  is  insufficient  to  found  an  absolute 
divorce  according  to  the  law  of  New  York. 
A.  appeared  in  the  proceedings  and  filed  (in- 
effectually) a  cross-claim.  There  was  evidence 
that  the  Court  of  New  York  would  hold  this 
decree  valid: — Heldf  that  the  South  Dakota 
divorce  was  valid  to  dissolve  the  married  status 
of  the  spouses  in  England.    lb. 


3.  Contracts,  by  what  Law  governed. 

Contract  Made  and  to  be  Performed  in  foreign  ; 
Country— Validity  by  Foreign  Law— Invalidity  { 
by  Engliih  Law— Enforcement  in  England —  j 
Pnblie  Policy.] — The  English  Courts  will  not 
enforce  an  agreement  made  in  a  foreign  I 
country  which  has  been  obtained  by  coercion,  , 
either  physical  or  moral,  although  such  agree-  , 
ment  was  to  be  performed  in  the  foreign  | 
country  and  may  be  valid  by  the  law  of  that  ^ 
country.  Kaufman  v.  Oerson,  73  L.  J.  K.B. 
320;  [1904]  1  K.B.  591;  90L.T.  608;  62  W.R,  , 
420;  20  T.  L.  R.  277— C.A. 


Contract  made  Abroad— Intention —  Xarine 
Policy— By  what  Law  Governed.] — A  policy  of 
re-insurance  on  a  ship  was  executed  in  Sweden 
by  a  Swedish  corporation,  according  to  Swedish 
law.  It  was  in  the  English  language  and  in  the 
ordinary  Lloyd's  form,  being  substantially  iden- 
tical with  the  original  policy  on  the  ship  and 
an  earlier  policy  of  re-insurance,  both  of  which 
were  made  in  England  and  governed  by  English 
law.  It  contained  a  clause  providing  that  all 
claims  and  losses  should  be  payable  in  London, 
and  that  in  case  of  any  dispute  imder  the  policy 
the  defendants  should  be  boimd  in  all  things  by 
the  jurisdiction  and  decision  of  the  English  law 
Courts:— flieW,  that  the  policy  must  be  con- 
strued by  English  law,  as  the  circumstances 
shewed  such  to  be  the  intention  of  the  parties. 
Boyal  Exchange  Assurance  Corporation  v. 
Sjoforsakrings  Aktie-Bolaget  Vega^  71  L.  J. 
K.B.  789;  [1902]  2  K.B.  384;  87  L.  T.  866; 
60  W.  R.  694 ;  7  Com.  Gas.  206;  9  Asp.  M.C. 
829— C.A. 

Arbitration  CUnie— Award  Precedent  to  Came 
of  Action-^Conflict  of  Laws.]- A  contract  be- 
tween parties  resident  in  different  jurisdictions 
is  to  be  construed,  in  respect  of  its  national 
character,  by  the  intention  expressed  therein.  , 


A  policy  of  insurance  executed  in  Jersey,  aud 
providing  as  a  condition  precedent  to  any  action 
thereon  an  arbitration  and  award  in  accordance 
with  the  Arbitration  Act,  1889,  is  an  English 
contract,  on  which,  in  accordance  with  the 
principle  of  Scott  v.  Avery  (26  L.  J.  Ex.  808 ; 
7  H.L.  C.  811),  no  action  can  be  brought,  either 
in  Jersey  or  m  England,  until  the  condition  is 
fulfilled.  Spurrier  v.  La  Cloche,  71  L.  J.  P.C. 
101 ;  [1902]  A.C.  446 ;  86  L.  T.  681 ;  51  W.  R.  1 
-P.C. 

Promiie  of  Marriage— Breach— Law  of  Den- 
mark—Intention of  Partiee— Lex  Fori.]— In  an 
action  for  breach  of  promise  of  marriage  evi- 
dence  was  given  by  the  plaintiff,  a  Danish  lady, 
of  the  oral  promise  in  Denmark.  Evidence  of 
a  Danish  barrister  was  read  at  the  trial  to  the 
effect  that  there  was  no  remedy  in  that  country 
for  a  breach  of  promise  of  marriage  unless  cir- 
cumstances existed  which  were  admittedly 
absent  from  the  present  case.  The  defendant 
came  to  this  country  some  time  before  and  set 
up  in  business  here,  subsequently  turning  the 
business  into  a  company,  which  was  registered 
and  had  its  chief  offices  in  this  country.  He 
was  living  in  this  country  and  intended  to  re- 
main here.  He  wrote  to  the  plaintiff  in  the 
English  tongue,  and  the  plaintiff  replied  in  the 
same  language.  The  plaintiff  was  an  employee 
first  of  the  defendant  and  then  of  the  company, 
although  she  was  living  in  Denmark.  The 
defendant  knew  nothing  of  Denmark,  except 
that  he  had  visited  it  several  times  and  had 
employed  the  plaintiff  there,  and  he  knew 
notning  of  the  Danish  law  or  language.  It  was 
intended  that  the  marriage  should  take  place  in 
England  and  that  the  married  home  was  to  be 
there  : — Held^  that  the  intention  of  the  parties 
was  that  the  English  law  should  prevail ;  and, 
further,  that,  even  if  this  were  not  so  and  the 
contract  was  to  be  governed  by  Danish  law, 
there  was  nothing  in  the  law  of  that  country  to 
shew  that  the  contract  was  not  a  valid  and 
binding  contract,  the  evidence  only  shewing 
that  there  was  no  remedy.  That  being  so,  it 
was  a  question  of  procedure,  and  the  lex  fori 
applied,  and  the  action  was  maintainable  in 
this  country.  Hansen  v.  Dixon,  96  L.  T.  82 ; 
23  T.  L.  R.  56— Bray,  J. 

Beetrictiye  Corenant— **  Loom  tolntionit.'*!  - 
A  contract  of  service  as  brewer  was  entered  into 
by  the  defendant,  an  Englishman  resident  at 
Johannesburg,  with  the  agent  at  Johannesburg 
of  an  English  company.  The  contract  was  in 
English  form,  but  was  executed  according  to  the 
formalities  of  the  Transvaal  law.  The  com- 
pany's principal  place  of  business  was  at  Johan- 
nesburg, but  it  had  agencies  in  other  parts  of 
South  Africa.  In  the  opinion  of  the  Court, 
Johannesburg  was  the  primary  place  to  which 
the  contract  referred,  though  possibly  the  de- 
fendant might  have  been  required  to  act  for  the 
company  on  occasion  at  other  places  in  South 
Africa.  By  the  contract  the  defendant  agreed 
"not  to  engage  in  any  brewing  business  in 
South  Africa  within  a  period  of  ten  years  after 
the  determination  of  his  engagement  by  the 
company"  except  with  consent: — Heldy  that 
the  rights  of  the  parties  under  the  restrictive 
clause  must  be  decided  according  to  the  Trans- 
vaal law.  South  African  Breweries  v.  King, 
69L.J.Ch.l71;  [1900]  1  Ch. 278 ;  82L.T.82; 
48  W.  R.  289— C.A. 
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Company  Formed  for  Purpose  of  Trading  in 
Foreign  Ckmntry— Implied  Authority  to  Pledge 
Personal  Credit  of  Shareholders  under  Foreign 
Law— Liability  in  this  Countiy  of  Holder  of 
FuUy  Paid  Shares.] — An  English  limited  com- 
pany, registered  under  the  Companies  Acts,  was 
empowered  by  its  memorandum  and  articles  of 
association  to  do  business  in  a  foreign  country, 
and  to  do  all  such  things  as  might  be  necessary 
to  comply  with  the  statutory  enactments  of  the 
country.  By  the  law  of  the  foreign  country 
no  corporation  organised  outside  the  country 
was  allowed  to  do  business  within  it  on  more 
favourable  terms  than  were  prescribed  by  law 
for  corporations  organised  within  it.  By  the 
law  of  the  foreign  country  each  stockholder  in 
a  corporation  was  individually  and  personally 
liable  for  a  part  of  the  debts  of  the  corporation 
proportionate  to  his  share  of  its  capital.  The 
company  having  failed*  to  pay  a  debt  which 
after  haying  been  registered  in  the  foreign 
country  it  had  in  the  course  of  business  con- 
tracted there,  the  creditor  brought  an  action  in 
England  against  a  shareholder  whose  shares 
were  fully  paid  up,  claiming  to  recover  from 
him  a  part  of  the  debt  proportionate  to  his 
interest  in  the  capital  :—Heldy  that  there  were 
no  facts  from  which  an  authority  from  the 
shareholder  to  the  company  to  pledge  his 
personal  credit  could  be  implied,  and  that  he 
was  not  liable.  Risdon  Iron  and  Locomotive 
Works  V.  FumesSy  75  L.  J.  K.B.  88 ;    [1906] 

I  K.B.  49;    98  L.  T.  687;    64    W.  R.  824; 

II  Com.  Cas.  85;  22  T.  L.  R.  45— C.A. 

Security  for  Money  Lent  for  Gaming— Ckuning 
in  Foreign  Country- English  Cheque  Payable  in 
London.] — The  defendant,  while  plajring  bac- 
carat at  a  club  in  Algiers,  borrowed  money  from 
the  plaintiflE,  who  was  the  manager  of  the  club, 
for  the  purpose  of  enabling  him  to  pay  his 
gaming  losses  and  to  continue  playing,  and  in 
exchange  therefor  he  gave  the  plaintiff  an 
English  cheque  drawn  upon  a  London  bank. 
The  plaintiff  sued  on  the  cheque: — Held  (by 
Collins,  M.R.,  and  Cozens-Hardy,  L.J. ; 
Fletcher  Moulton,  L.J.,  dissentiente)^  that, 
assuming  the  consideration  for  the  cheque  to 
have  been  valid  by  the  law  of  France  prevail- 
ing in  Algiers,  the  plaintiff  could  not  recover. 
Moulis  V.  Oweuy  76  L.  J.  K.B.  896;  [1907] 
1  K.B.  746 ;  96  L.  T.  596 ;  23  T.  L.  R.  848— C.A. 

Per  Collins,  M.R.,  and  Cozens-HajidYjL.J. 
-  -The  case  was  to  be  determined  by  the  law  of 
England,  the  country  whore  the  cheque  was 
payable,  and  the  plaintiff  was  precluded  from 
maintaining  the  action  by  9  Anne,  c.  14,  s.  1, 
as  amended  by  the  Gaming  Act,  1836,  s.  1.    lb. 

Per  Fletcher  Moulton,  L. J.— Though  the 
case  was  to  be  determined  by  the  law  of  Eng- 
land, the  statutes  in  question  did  not  apply  to 
gaming  in  a  foreign  country.  lb.  And  see 
Saxby  v.  Fulton,  48  L.  J.  P.  438. 

Assignment — Chose  in  Aetion — Beversionary 
Interest  in  Personalty — ^Assignment  made  Abroad 
—Property  in  England— Notiee  to  Trustees  — 
Priority.] — An  Englishman  executed  in  New 
York  (where  he  was  temporarily  domiciled)  an 
assignment  to  his  wife  of  a  reversionary  interest 
in  personalty  in  England  in  the  hands  of 
trustees.  By  the  law  of  New  York  notice  to 
the  trustees  was  not  necessary  to  complete  the 
assignee's  title.     He  subsequently  executed  in 


England  a  mortgage  of  the  same  property  to 
the  plaintiff.  The  plaintiff  gave  to  the  trustees 
notice  of  his  mortgage  before  notice  of  the 
assignment  was  given: — Held,  that  the  mort- 
gage had  priority  over  the  assignment.  Kelly 
V.  Selwyn,  74  L.  J.  Ch.  567  ;  [1905J  2  Ch.  117 ; 
93  L.  T.  688  ;  53  W.  R.  649— Warrington,  J. 

Female  Infitnt  —  ICarriage  Articles.]  —  Ante- 
nuptial articles  entered  into  according  to  English 
law  by  a  female  infant  will  be  governed  by 
English  law,  and  may  be  affirmed  by  her  after 
coming  of  age,  though  she  is  then  domiciled  in 
a  foreign  country,  and  the  affirmance  is  in  ac 
cordance  with  English  law  only.  Van  Orutten 
V.  Digby  (32  L.  J.  Ch.  179 ;  31  Beav.  561)  fol- 
lowed. Viditz  V.  O'Hagan,  68  L.  J.  Ch.  553 ; 
[1899]  2  Ch.  569 ;  80  L.  T.  794 ;  47  W.  R.  571— 
Cozens-Hardy,  J. 

Settlement  —  Covenant  to  Settle  After- 
acquired  Property— Clumge  of  Domioil— Bepu- 
diation— Seasonable  Time— Conflict  of  Laws.] — 
The  rule  that  an  infant's  contract  is  voidable, 
but  binding  on  the  in&mt  unless  repudiated 
within  a  reasonable  time  after  attaining  majority, 
does  not  apply  where  the  infant  after  entering 
into  the  contract  acquires  a  foreign  domicil 
and  becomes  under  the  law  of  the  country  of 
domicil  incapable  of  validly  ratifying  the  con- 
tract made  by  her.  Vidite  v.  O'Hagan,  69 
L.  J.  Ch.  507;  [1900]  2  Ch.  87;  82  L.  T.  480; 
48  W.  R.  516— C.A. 

An  infant  executed  marriage  articles  in 
1864,  and  married  an  Austrian  and  became  a 
domiciled  Austrian.  Under  the  law  of  Austria 
she  had  power  to  revoke  but  no  power  of  irre- 
vocably affirming  any  marriage  contract  made 
by  her : — Held,  that  the  marriage  articles  were 
rendered  void  by  a  repudiation  by  her  which 
took  place  in  1898.  Van  Orutten  v.  Digby  (32 
L.  J.  Ch.  179  ;  31  Beav.  661)  distinguished.    16. 

ICarriage  Settlement  —  Construction  —  Mov- 
ables—Form of  Deed— General  Power— Appoint- 
ment— Property.] — A  domiciled  Englishwoman, 
on  the  eve  of  her  marriage  with  a  domiciled 
Frenchman,  executed  a  settlement  of  her  pro- 
perty. The  trustees  of  the  settlement  were 
English,  and  the  trusts  were  for  her  appointees 
by  deed  or  will,  and  in  default  of  appointment 
for  her  separate  use  absolutely,  but  the  settle- 
ment contained  no  declaration  that  it  should 
take  effect  and  be  construed  as  an  English 
settlement.  The  lady  (her  domicil  being  then 
French)  exercised  the  power  by  a  testamentary 
appointment  executed  in  England  according  to 
English  law : — Held,  that  the  proper  inference 
was  that  the  parties  shewed  an  intention  that 
the  settlement  should  be  construed  as  an  English 
settlement,  and  that  the  will  was  effective 
according  to  its  tenor  to  pass  the  fund,  whether 
regarded  as  an  exercise  of  the  power  of  appoint- 
ment, or  a  disposition  of  the  property  to  which 
the  testatrix  was  entitled  to  her  separate  use. 
M4gret,  In  re;  Tweedie  v.  Maunder,  70  L.  J. 
Ch.  451;  [1901]  1  Ch.  547;  84  L.  T.  192— 
Cozens-Hardy,  J. 

Settlement  Exeeuted  by  Scotswoman  in 

Contemplation  of  Knglish  Xaniage — Subsequent 
Acquisition  of  English  Domicil  by  Karriage 
—Capacity  to  Beyoke  Settlement.]— A  Scots- 
woman in  contemplation  of  her  marriage  with 
a  domiciled  Englishman  executed  a  unilateral 
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deed  settling  her  whole  property.  The  deed 
was  in  Scots  form;  it  contained  provisions 
consistent  only  with  the  law  of  Scotland ;  and 
two  out  of  the  three  trustees  wore  Scotsmen. 
She  subsequently  married  and  acquired  an 
English  domicil: — Held^  that  the  deed  was  a 
Scots  deed,  and  that  the  question  whether  it 
was  sua  natura  revocable  must  be  decided  by 
Scots  law,  and  that  the  question  whether  as  a 
married  woman  domiciled  in  England  she  had 
capacity  to  revoke  it  must  be  determined 
according  to  English  law.  Sawrey-Cookson  v. 
Sawrey-Cookson's  Trustees,  8  F.  167— Ct.  of 
Sess. 

BatifLeation  by  Wife  in  England  of  Ante- 
nuptial Sooti  Deed.] — A  married  woman,  who 
had  acquired  an  English  domicU,  executed  in 
England  a  ratification  of  a  Scots  deed  of  settle- 
ment executed  by  her  in  Scotland  before  her 
marriage  while  still  a  domiciled  Scotswoman : — 
Heldy  that  the  deed  of  ratification  was  an 
English  deed,  and  that  the  law  of  England 
must  be  applied  to  in  order  to  discover  its 
ofifect  as  a  ratification  and  its  nature  as  a  revo- 
cable or  irrevocable  deed.    lb. 

Karriage  aecording  te  French  Law  of 

Commnnity  of  Ooods  —  Sabseqnent  EngliiA 
Domicil — Movable  Property.] — Where  a  domi- 
ciled Frenchman  and  Frenchwoman  have 
married  in  France  without  entering  into  any 
marriage  contract,  and  therefore  according  to 
the  French  law  of  community  of  goods,  and 
have  afterwards  acquired  an  English  domicil, 
their  respective  rights  as  to  movable  property 
will  be  governed  by  the  law  of  the  English 
domicil,  and  not  by  that  of  the  matrimonial 
domicil.  Lashley  v.  Hog  (Robertson's  Sc.  App. 
Gas.  4 ;  4  Paton's  Sc.  App.  681)  explained  and 
followed.  De  Nicols,  In  re;  De  Nicols  v. 
Curlier,  67  L.  J.  Ch.  419;  [1898]  2  Ch.  60;  78 
L.  T.  641 ;  46  W.  R.  682— C.A. 

Marriage  in   Scotland  with   Domiciled 

Mauritian.] — A  marriage  was  solemnised  in 
Scotland  in  1857  between  B.,  a  gentleman 
domiciled  in  Mauritius,  and  K.,  a  domiciled  i 
Scotchwoman.  Before  the  marriage  a  settle- 
ment was  made  in  Scotch  form  of  the  money 
brought  into  settlement  by  the  wife,  and  another  I 
settlement  was  made  in  English  form  of  the 
property  settled  by  the  husband.  Each  settle- 
ment^ contained  a  provision  that  the  law  of 
Mauritius  should  not  apply  so  far  as  it  was  or 
mighty  be  at  variance  or  inconsistent  with  the 
provisions,  clauses,  and  agreements  contained 
in  the  settlements.  In  the  EngUsh  settlement 
there  was  a  limitation  on  the  death  of  the 
husband  and  remarriage  of  the  wife  to  the 
persons  who  would  have  been  entitled  to  the 
husband's  estate  if  he  had  died  without  issue 
and  unmarried  under  the  English  Statutes  of 
Distribution.  The  husband,  by  the  law  of 
Scotland,  had  a  testamentary  power  to  revoke 
this  limitation  if  that  law  applied  .—Held,  that 
the  law  of  Scotland  applied.  Muspratt-Wiliiams, 
In  re;  Muspratt-Williams  v.  Howe,  84  L  T 
191— Cozens-Hardy,  J. 

— -lUrriage  of  EngliBhwoman  with  Foreigner 
■-^wtpaint  on  Anticipation— Covenant  to  Settle 
Af^^nired  Property-CoMtmotion-Legacy 
VlSm^^  J\  ;ngland-DomicU-Decre?  of 
Foreign  Court  for  8dparatton.]-By  a  settlement 


in  English  form  executed  in  1878  in  contempla- 
tion of  a  marriage  between  a  domiciled  Ita&an 
and  an  Englishwoman,  it  was  agreed  that  the 
trustee  should  hold  a  sum  of  money  secured 
upon  an  English  mortgage  upon  trust  to  invest 
in  English  securities  and  to  hold  the  same  upon 
trusts  for  the  benefit  of  the  wife  and  husband 
and  their  issue.  The  settlement  contained  a 
covenant  to  settle  after-acquired  property  of  the 
wife.  The  marriage  took  place  in  Italy,  where 
the  husband  and  wife  continued  to  reside.  In 
1898  a  decree  for  the  voluntary  separation  of 
the  husband  and  wife  was  made  by  the  Italian 
Court,  and  they  had  since  lived  apart  from 
each  other.  In  1881  the  wife's  father  died, 
having  by  his  will  bequeathed  to  the  wife 
certain  legacies  subject  to  his  widow's  life 
interest  therein.  The  will  contained  a  declara- 
tion that  all  money  payable  to  any  female 
should  during  coverture  be  paid  to  her  for  her 
separate  use  without  power  of  anticipation. 
The  widow  died  in  1899 : — Held,  that,  assuming 
English  law  to  be  applicable,  the  restraint  on 
anticipation  lasted  only  until  the  date  of  pay- 
ment—namely, the  death  of  the  widow — and 
that  the  legacies  were  therefore  bound  by  the 
covenant.  Bown,  In  re;  O'HaUoran  v.  King 
(53  L.  J.  Oh.  881 ;  27  Ch.  D.  411),  and  Holmes, 
In  re ;  Hallows  v.  Holmes  (67  L.  T.  335),  followed. 
Currey,  In  re;  Qibson  v.  Way  (65  L.  J.  Ch. 
906:  32  Ch.  D.  361),  distinguished.  Bankes, 
In  re;  Reynolds  v.  EUis,  71  L.  J.  Ch.  708; 
[1902]  2  Ch.  383;  87  L.  T.  432;  50  W.  R.  663— 
Buckley,  J. 

Held,  also,  that,  inasmuch  as  the  decree  of 
the  Italian  Court  for  separation  did  not,  like 
an  English  decree  for  judicial  separation,  affect 
the  rights  of  property  of  the  parties,  Davenport 
V.  Marshall  (71  L.  J.  Ch.  29;  [1902]  1  Ch.  82) 
did  not  apply,  and  the  covenant  to  settle  after- 
acquired  property  was  stUl  binding.    lb. 

Held,  further,  upon  the  facts,  that  the  settle- 
ment was  governed  by  English  law.  Vidits  v. 
O'Hagan  (69  L.  J.  Ch.  507;  [1900]  2  Ch.  87) 
distinguished.    lb. 

Scotch  Settlement  —  KngHeh    Husband 

and  Scotch  Wife— lifb  Interest— AUmentaiy 
Provision— Bepngnanee  to  English  Law—Matri- 
mesial  DomieU— Incnmbraneers  on  Life  Interest 
—Immovables  by  Scotch  Law.]— Under  the  pro- 
visions of  a  Scotch  settlement,  made  on  tbe 
marriage  of  a  domiciled  Englishman  with  a 
domiciled  Scotchwoman,  varioxis  funds,  com- 
prising, inter  alia,  heritable  bonds  which  were 
treated  as  real  estate  by  the  law  of  Scotland, 
were  vested  in  trustees  upon  trust,  after  the 
death  of  the  vnfe,  to  pay  the  income  to  the 
husband  for  his  life,  with  a  direction  that  all 
payments  to  him  "  shall  be  strictly  alimentary 
and  shall  not  be  assignable,  nor  liable  to  arrest- 
ment, or  any  other  legal  diligence  at  the  in- 
stance of  the  creditors.*'  The  existing  trustees 
of  the  settlement  were  English,  and  the  trusts 
had  always  been  administered  in  England.  The 
husband  created  numerous  incumbrances  upon 
his  life  interest.  On  the  death  of  the  wife,— 
Held,  that  the  validity  and  operation  of  the 
contract  with  respect  to  the  income  of  the 
trust  funds  must  be  determined  by  the  hiw  of 
England,  and  that,  as  the  prohibition  against 
alienation  contained  in  the  alimentary  pro- 
vision was  inoperative  according  to  English  law, 
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the  inoombrancers  of  the  husband  were  entitled 
to  receive  payment  of  the  income  from  the 
trustees  of  the  settlement.  FiUgerald^  In  re ; 
Surman  v.  Fitzgerald,  72  L.  J.  Ch.  430;  [1908] 
1  Ch.  933 ;  88  L.  T.  326 ;  51  W.  K.  686— Joyce,  J. 


4.  TORTB. 

Tort  Oommitted  in  Foreign  Country— Autho- 
risation by  Foreign  Oovemment  —  Deoision  of 
Foreign  Court.] — No  action  will  lie  in  respect 
of  a  wrong,  which,  though  actionable  if  com- 
mitted in  this  country,  is  justifiable  by  the  law 
of  the  place  where  it  was  committed.  The 
respondents,  who  were  British  subjects,  shipped 
on  a  British  ship  ammunition  for  delivery  at  a 
port  in  Persia  or  "optional  Muscat."  The 
Sultan  of  Muscat,  who  was  an  independent 
potentate,  issued  a  proclamation  to  the  effect 
that  the  importation  of  munitions  of  war  into 
Persia  or  India  was  unlawful,  and  that  by 
agreement  with  the  Persian  and  British  Govern- 
ments ships  of  war  of  those  countries  were 
authorised  by  him  to  search  British  and  Persian 
vessels  in  Muscat  waters,  and  to  confiscate  all 
munitions  of  war  found  on  board  and  intended 
for  Indian  or  Persian  ports.  The  appellant, 
who  was  in  command  of  a  British  ship  of  war, 
seized  the  respondents'  ammunition  on  its 
arrival  in  Muscat  waters.  The  Sultan  ap- 
pointed a  Court  to  enquire  into  the  circum- 
stances, and  that  Court  found  that  the  anmiu- 
nition  was  intended  for  a  Persian  port  and  was 
lawfully  seized,  and  this  decision  was  formally 
approved  by  the  Sultan  : — Held,  that  no  action 
could  be  maintained  in  this  country  for  the 
alleged  imlawful  seizure.  Carr  v.  Fracis, 
Times  d  Co.,  71  L.  J.  K.B.  361;  [1902]  A.C. 
176;  85  L.  T.  144;  60  W.  R.  257— H.L.  (E.) 


5.  FoBEiGN  Judgments. 

Judgment  Debt — Action— Judgment  in  Foreign 
Court  for  Lms  Sum  —  SatisfiEiotion.] — Judgment 
and  satisfaction  thereof  in  a  foreign  country 
on  a  cause  of  action  is  a  bar  to  any  further 
action  in  England  on  the  same  cause  of  action. 
Tayl(yr  v.  HoUard,  71  L.  J.  K.B.  278;  [1902] 
1  K.B.  676;  86  L.  T.  228;  60  W.  R.  658— 
Jelf,  J. 

Becognition  by  Sngliih  Courts — Court  of  Com- 
petent Jurisdiction — Irregularity  in  Process— 
Invalidity  of  Foreign  Judgment.]— If  a  judgment 
is  pronounced  by  a  foreign  Court  over  persons 
within  its  jurisdiction,  and  in  a  matter  with 
which  it  is  competent  to  deal,  the  English 
Courts  will  not  investigate  the  propriety  of  the 
proceedings  in  the  foreign  Court  unless  they 
offend  against  English  views  of  substantial 
justice.  The  jurisdiction  which  alone  is  im- 
portant in  such  a  matter  is  the  competence  of 
the  Court  in  an  international  sense — that  is,  its 
territorial  competence  over  the  subject-matter 
and  over  the  defendant.  Pemberton  v.  Hughes, 
68  L.  J.  Ch.  281 ;  [1899]  1  Ch.  781 ;  80  L.  T. 
369;  47  W.  R.  354— C.A. 

Accordingly,  the  judgment  of  such  a  Court 
cannot  be  impeached  in  English  Courts  for  a 
mere  error  of  procedure,  even  by  third  parties 
in  collateral  proceedings,  although  such  error, 
if  it  occurred,  was  such  as  to  make  the  judg- 


ment of  the  foreign  Court  void  by  the  law  of 
the  country  where  it  was  pronounced.  Such  a 
matter  ought  not  to  be  enquired  into  by  the 
English  Courts.  The  principles  laid  down  in 
Vcmquelin  v.  Bouard  (33  L.  J.  C.P.  78 ;  16  C.  B. 
(n.s.)  341),  Castrique  v.  Imrie  (39  L.  J.  C.P.  350 ; 
L.  R.  4  H.L.  414),  and  Doglioni  v.  Crispin  (36 
L.  J.  P.  &  M.  129;  L.  R.  1  H.L.  301)  appHed. 
lb. 

Foreign  Judgment  by  Default— Bes  Judicata 
—  Proceedings  on  the  Judgment  in  another 
Forei^  Country  —  Effect  of  giving  Bail  and 
Opposing.] — After  a  collision  between  a  French 
vessel  D.  and  a  British  vessel  C,  the  O.  pro- 
ceeded to  a  Belgian  port.  The  owners  of  the 
D.,  intending  to  bring  an  action  in  France 
against  the  owners  of  the  C.  in  respect  of  the 
collision,  took  proceedings  in  Belgium  to  arrest 
the  C.  (as  permitted  by  Belgian  law)  to  answer 
the  judgment  which  they  might  obtain  in  their 
action  in  France,  and  which  might  become 
enforceable  in  Belgium.  The  agents  of  the 
owners  of  the  C,  to  prevent  arrest,  gave  bail 
In  the  Belgian  proceedings.  Subsequently,  the 
owners  of  the  D.  brought  their  intended  action 
in  France,  and  served  notice  of  it  upon  the 
owners  of  the  C.  in  the  United  Kingdom,  but 
the  owners  of  the  C.  did  not  appear,  and  judg- 
ment went  against  them  by  default.  Then  the 
owners  of  the  D.  took  further  proceedings  in 
Belgium  to  obtain  a  decree  to  make  the  French 
judgment  enforceable  there.  In  these  proceed- 
ings the  owners  of  the  C.  appeared  and  opposed 
the  making  of  the  decree,  which  was  never- 
theless made,  but  without  any  enquiry  by  the 
Court  into  the  merits  of  the  collision '.—iTeW, 
that  the  conduct  of  the  owners  of  the  C.  in  the 
Belgian  proceedings  did  not  amount  to  a  sub- 
mission to  the  jurisdiction  of  the  French  Court, 
and  that  the  rights  of  the  parties  in  respect  of 
the  collision  were  not  res  judicata,  so  as  to  bar 
an  action  in  this  country  by  the  owners  of  the 
C  against  the  owners  of  the  D.  in  respect  of 
the  collision.  The  Challenge  and  the  Due 
d'Aumale  (No.  1),  73  L.  J.  P.  2;  [1904]  P.  41; 
89  L.  T.  481 ;  9  Asp.  M.C.  497— GoreU  Barnes,  J. 

Property  Abroad — Judgment  in  rem — Sale  of 
Property  by  Foreign  Court— Bight  of  Judgment 
Creditor  to  Betain  Proceeds  as  against  Liqui- 
dator.]— ^The  master  of  a  ship  owned  by  an 
English  joint-stock  company,  limited,  which 
was  loading  cargo  at  Bombay  for  Hamburg, 
was  induced  by  a  fraud  perpetrated  upon  him 
to  sign  bills  of  lading  for  goods  which  in  fact 
were  never  put  on  board.  The  defendants, 
whose  registered  place  of  business  was  in  Eng- 
land, became  the  mdorsees  of  the  bills  of  lading 
for  value  and  without  notice  of  the  fraud. 
Before  the  arrival  of  the  ship  at  Hamburg  a 
petition  for  winding  up  the  plaintiff  company 
was  filed,  upon  which  a  winding-up  order  was 
subsequently  made.  The  defendants  had  notice 
of  the  winding-up  proceedings.  By  German  law 
a  claim  for  non-delivery  of  cargo  confers  a  legal 
lien  upon  the  ship.  Upon  the  arrival  of  the 
ship  at  Hamburg  she  was  arrested  under  pro- 
ceedings taken  against  her  in  Germany  on 
behalf  of  the  defendants  to  enforce  this  lien. 
The  German  Court  ordered  the  ship  to  be  sold, 
declared  that  the  defendants  had  a  lien  upon 
her  in  priority  to  all  creditors  except  those 
claiming  for  necessaries  and  wages,  and  ordered 
the  lien  to  be  satisfied  out  of  the  proceeds  of 
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the  sale.  Neither  the  plaintiff  company  nor 
the  liquidator  were  parties  to  the  proceedings 
in  the  German  Court.  In  an  action  by  the 
liquidator  in  the  name  of  the  company  to  re- 
cover from  the  defendants  the  moneys  paid  to 
them  in  satisfaction  of  their  lien  by  order  of 
the  German  Court  as  moneys  received  to  the 
use  of  the  company, — Held,  that  the  proceed- 
ings in  the  German  Court  being  proceedings  in 
rem^  the  judgment  was  binding  upon  all  persons, 
whether  parties  to  the  proceedings  or  not,  and 
consequently  the  defendants  were  entitled  to 
retain  as  against  the  company  or  the  liquidator 
the  moneys  paid  to  them  under  the  judgment. 
Oriental  Inland  Steam  Co.^  In  re ;  Scinde 
Railway,  ex  parte  (43  L.  J,  Gh.  699;  L.  R. 
9  Ch.  557),  distingtiished.  "Minna  Craig'' 
Steamship  Co.  v.  Chartered  Mercantile  Bank 
of  India,  66  L.  J.  Q.B.  339;  [1897]  1  Q.B. 
460;  76  L.  T.  310;  45  W.  R.  338;  8  Asp.  M.C. 
241— C.A. 

Foreign  Judgment  in  rem  —  Jnrlf diction  — 
VaUdity.]  — In  November,  1897,  F.  T.  &  Co. 
caused  to  be  shipped  upon  the  steamship  B. 
arms  and  ammunition  to  Bahrein,  via  Bushire, 
in  P.,  and  to  enable  them  to  get  the  best  market 
they  were  marked  "optional  Muscat."  Since 
1881  there  had  been  a  nominal  prohibition 
against  the  importation  of  arms,  Ac,  into  P., 
but  it  had  never  been  enforced.  In  January, 
189S,  after  the  sailing  of  the  B.,  the  Sultan  of 
M.,  an  independent  sovereign,  proclaimed  that 
all  arms  and  ammunition  found  within  the 
territorial  waters  of  M.,  belonging  to  British, 
Persian,  or  Muscat  subjects,  and  intended  for 
Indian  or  Persian  ports,  would  be  confiscated, 
and  British  and  Persian  men-of-war  were  autho- 
rised to  search  and  seize.  In  pursuance  of  this 
proclamation  the  defendant,  who  commanded 
H.M.S.  L.f  seized  the  goods  in  question  within 
the  territorial  waters  of  M.  Proceedings  were 
taken  in  the  Court  of  M.,  and  it  was  adjudged 
that  the  arms  and  ammunition  were  intended 
for  Persian  ports,  and  that  they  were  lawfully 
seized.  At  the  trial  the  jury  found  that  the 
goods  in  question  were  not  liable  to  seizure 
under  the  proclamation,  as  the  goods  were 
intended  for  M.,  and  not  for  any  Persian  port : — 
Held,  that  the  proclamation  had  the  force  and 
authority  of  a  fuUy  constituted  sovereign  Power, 
and  that  it  could  be  relied  upon  by  the  defen- 
dant as  a  defence  if  his  seizure  was  contrary  to 
English  law,  and  that  the  judgment  of  the 
Court  of  M.  had  the  jurisdiction  to  deliver  a 
judgment  in  rem ;  and  that,  as  the  plaintiffs 
had  not  proved  that  they  had  no  notice  and  no 
opportunity  of  appearing  before  the  Court,  they 
wore  bound  by  such  judgment.  Fracis  v.  Carr, 
81  L.  T,  60— Grantham,  J. 

Agreement  to  Befer  to  Foreign  Joriidiction— 
Juifldietion  of  Foreign  Court.]  —  A  contract 
between  a  British  subject  and  a  foreigner,  by 
which  it  is  agreed  (among  other  terms)  that  all 
disputes  arising  thereunder  shall  be  referred  to 
the  jurisdiction  of  the  country  of  which  the 
foreigner  is  a  subject,  gives  jurisdiction  in  such 
disputes  to  the  competent  tribunal  of  the  foreign 
country.  Copin  v.  Adamson  (43  L.  J.  Ex.  161 ; 
46  L.  J.  Ex.  16 ;  L.  R.  9  Ex.  346 ;  1  Ex.  D.  17) 
and  dictum  of  Fry,  J.,  in  BousilUm  v.  Romillon 
(49  L.  J.  Ch.  838;  14  Ch.  D.  361)  foUowed. 
Feyerick  v.  Hubbard,  71  L.  J.  K.B.  609;  86 
L.  T.  829;  60  W.  R.  567— Walton,  J. 


Partnerthip  for  Working  Xine  in  Foreign 
Country  — Implied  Agreement  to  8ubmit  Pnrt- 
nenldp  Bifputei  to  Juriidietion  of  Foreign 
Court.]— The  defendant  and  certain  others  (who 
were  subsequently  represented  by  the  plaintiffs) 
verbally  entered  into  a  partnership  at  will  for 
the  working  of  a  gold  mine  in  Western  Australia. 
The  defendant  was  then  resident  in  that  colony, 
but  some  time  afterwards  he  left  and  came  to 
reside  in  England.  After  he  had  left  the  colony, 
the  plaintiffs  instituted  proceedings  against  him 

I  in  the  colonial  Court  asking  for  a  dissolution 
of  the  partnership,  an  order  for  the  sale  of  the 

'  mine  and  for  the  taking  of  the  partnership 
accounts.  The  writ  in  that  action  was  served 
upon  the  defendant  in  England,  but  he  did  not 
enter  an  appearance  or  take  any  part  in  the 
proceedings,  although   he  was   kept  informed 

i  from  time  to  time  regarding  the  action.  A 
decree  having  been  made  and  the  accounts 
taken,  by  which  it  was  ascertained  that 
the  defendant  was  liable  to  the  extent  of 
1,281Z.  48.  lid.  in  respect  of  the  partnership 

'  liabilities,  the  plaintiffs  sued  him  in  England 
for  that  sum  upon  the  judgment  of  the  colonial 

I  Court  -.—Held,  that  by  joining  the  partnership 
for  working  the  mine  in  Western  Australia  the 

I  defendant  had  impliedly  agreed  that  partnership 
disputes,  whether  arising  during  the  continuance 
or  on  the  termination  of  the  partnership,  should 
be  settled  in  the  Courts  of  Western  Australia, 

,  and  that,  having  thus  submitted  to  their  juris- 
diction, he  was  bound  by  the  judgment.  Copin 
V.  Adamson  (43  L.  J.  Ex.  161;  45  L.  J.  Ex. 
15;  L.  R.  9  Ex.  345;  1  Ex.  D.  17)  applied. 
Emanuel  v.  Symon,  76  L.  J.  K.B.  147;  [1907] 
1  K.B.  235;  96  L.  T.  231;  23  T.  L.  R.  94~- 
ChanneU,  J.  Reversed  in  C.A.,  77  L.  J.  K.B. 
180;  [1908]  1  K.B.  802 ;  24  T.  L.  R.  86. 

Authority  of  Ameriean  Judgment  Creditor  to 
Sue   in  Engliah    Court  —  Caufomian  Code.]  — 
Where  an  American  Court  had  made  an  order 
j  authorising  a  person  who  had  recovered  judg- 
ment in  that  Court  against  an  American  com- 
!  pany  to  bring  actions  against  an  English  company 
•'  in  any  and  all  proper  Courts,  in  his  own  name, 
or  in  the  name  of  the  said  American  company/' 
— Held,  that  the  jurisdiction  of  the  American 
'  Court  vras  limited  to  the  exact  scope  of  the 
Californian  Code  conferring  it,  and  that,  in  an 
I  action  brought  by  the  said  person  in  an  P^nglish 
I  Court,  he  was  not  properly  authorised  to  sue, 
I  and  could  not  sue,  in  the  name  of  the  said 
!  American  company.    Barber  v.  Mexican  Land 
'  and  Colonisation  Co.,  48  W.  R.  236— Stirling,  J. 

Foreign  Order  —  Person  of  IFniound  Mind 
Domiciled  Abroad — Bight  to  Beoorer  Property 
in  &igland.j  —  If  a  curator  has  been  duly 
appointed  by  the  Courts  of  the  country  where 
the  person  of  unsoimd  mind  is  residing,  with 
authority  to  sue  for  and  give  a  good  discharge 
for  his  property,  the  Courts  of  this  ooxmtry 
have  no  discretion,  but  are  bound  to  recognise 
that  authority,  and  if  the  title  of  the  plaintiff 
is  clear  to  make  an  order  for  the  recovery  of 
the  property.  Didisheim  v.  London  and  West- 
minster Bank,  69  L.  J.  Ch.  443;  [1900]  2  Ch. 
16 ;  82  L.  T.  738 ;  48  W.  R.  501— C.A. 

6.  Property. 

Stolen  Cheque — ^Indonement— Tranttar  Talid 
by  Law  of  For^gn  Oountiy— Oonvertion  of  Cheque 
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in  England.]— The  rule  that  the  validity  of  the 
transfer  of  chattels  must  be  governed  by  the 
law  of  the  country  where  the  transfer  takes 
place  applies  to  the  transfer  of  bills  and  cheques, 
and  applies  where  the  transfer  is  by  indorse- 
ment. Embiricos  v.  Anglo-Austrian  Bank^  74 
L.  J.  K.B.  826 ;  [1906]  1  K.B.  677 ;  92  L.  T.  805 ; 
68  W.  R.  806;  10  Com.  Cas.  99;  21  T.  L.  R. 
268— C.A. 

Section  24  of  the  Bills  of  Exchange  Act,  1882, 
has  no  application  to  the  case  of  an  indorse- 
ment abroad.    Ih, 

A  cheque  on  a  London  bank  was  drawn 
abroad  payable  to  the  order  of  the  plaintiffs. 
The  plaintiffs  indorsed  the  cheque  to  6.  &  Co., 
in  London,  and  inclosed  it  in  a  letter  to  them. 
It  was  stolen  from  the  letter,  and  the  indorse- 
ment of  G.  &,  Co.  was  forged,  and  the  cheque 
was  cashed  at  a  bank  in  Vienna,  which  took  it 
in  good  faith  and  without  negligence.  The 
Vienna  bank  indorsed  the  cheque  to  the  defen- 
dants in  London,  and  they  cashed  it  at  the  bank 
on  which  it  was  drawn.  Under  the  Austrian 
law  the  Vienna  bank  acquired  a  good  title  to 
the  cheque.  The  plaintiffs  brought  the  action 
against  the  defendants  for  wrongful  conversion 
of  the  cheque : — Held^  that  the  validity  of  the 
indorsement  and  the  transfer  of  the  cheque 
must  be  governed  bjr  Austrian  law,  and  the 
defendants  were  not  liable,  as  they  had  acquired 
a  good  title  to  the  cheque  as  against  the  plain- 
tiffs through  the  Vienna  bank.  Alcoch  v.  Smith 
(61  L.  J.  Ch.  161 ;  [1892]  1  Ch.  238)  applied.    Ih. 

Semhle,  per  Vaughan  Williams,  L.J. — The 
defendants  would,  under  the  circumstances, 
have  a  good  title  to  the  cheque  as  against  the 
drawers  as  well  as  against  the  payees.    lb. 

Fund  in  Court  in  England— Payment  oat— 
♦  •  Prodigue  "— "  Conseil  jndiciaire.*']-  -The  ap- 
pointment  in  France  of  a  conseil  jttdiciaire  to  a 
prodigm  under  the  provisions  of  the  Code  Civil 
(Liv.  I.,  tit.  xi.,  chaps,  ii.  and  iii.,  ss.  602,  613, 
514,  and  616)  does  not  effect  a  change  in  the 
prodigue's  statm ;  and  the  fetter  thus  imposed 
on  the  free  action  of  the  prodigue  by  section  618 
will  be  altogether  disregarded  in  an  English 
Court  of  law.  The  prodigue^  accordingly, 
though  unable  in  France  to  mortgage  his 
property,  or  to  give  a  valid  receipt  for  capital 
money,  without  the  assistance  of  his  conseil 
Jndiciaire,  is  able  to  perform  both  these  acts 
independently  in  England.  Worms  v.  De  Voider 
(49  L.  J.  Ch.  261)  considered  and  followed. 
Selofs  Trust,  In  re,  71  L.  J.  Ch.  192;  [19021 
1  Ch.  488— Farwell,  J. 

ChoM  in  Action- Beyersionary  Interest  in 
Personalty  — Assignment  made  Abroad  — Pro- 
perty in  fiigland- Notice  to  Trnstees— Priority.] 

—An  Englishman  executed  in  New  York  (where 
he  was  temporarily  domiciled)  an  assignment 
to  his  wife  of  a  reversionary  interest  in  per- 
sonalty in  England  in  the  hands  of  trustees. 
By  the  law  of  New  York  notice  to  the  trustees 
was  not  necessary  to  complete  the  assignee's 
title.  He  subsequently  executed  in  England  a 
mortgage  of  the  same  property  to  the  plaintiff. 
The  plaintiff  gave  to  the  trustees  notice  of  his 
mortgage  before  notice  of  the  assignment  was 
given  '.—Held,  that  the  mortgage  had  priority 
over  the  assignment.     Kelly  v.  Selivyn,  74  L.  J. 


Ch.  667:   [1906]  2  Ch.  117;   93  L.*  T.  633;  53 
W.  R.  649— Warrington,  J. 

General  Power  of  Appointment  and  Exercise 
by  Foreign  Will.] — See  Powers. 


7.   SHIPPtNG. 

Collision— Both  to  Blame— Bnle  of  Division 
of  Loss— Seamen  Browned— Payments  to  their 
Belatives— Spanish  Aceidents  Aet,  190O— Claim 
against  other  Ship  for  Half  the  Payments.] — 
Some  seamen  on  board  a  Spanish  ship  were 
drowned  in  a  collision  with  another  ship,  and 
the  Spanish  shipowners  were  compelled  by  the 
Spanish  Accidents  Act,  1900,  without  proof  of 
any  negligence,  to  make  payments  to  the 
relatives  of  these  seamen.  The  action  arising 
out  of  the  collision  was  settled  on  the  basis  of 
both  ships  being  to  blame.  Under  the  Ad- 
miralty rule  of  division  of  loss,  the  Spanish 
shipowners  claimed  to  recover  from  the  owners 
of  the  other  ship  half  the  amount  of  these  pay- 
ments :—Heldy  tnat  the  claim  must  be  rejected 
— first,  because  it  was  in  respect  not  of  damages 
at  all,  but  of  an  accident  payment  not  recog- 
nised by  English  law,  but  arising  out  of  a 
foreign  statute;  and  secondly,  because  it  was 
not  such  a  claim  for  damages  as  could  be  made 
under  Admiralty  jurisdiction,  or  could  have 
been  taken  into  consideration  in  the  Admiralty 
Court,  and  therefore  the  Admiralty  rule  of  divi- 
sion of  loss  could  not  apply  to  it.  The  Circe, 
74  L.  J.  P.  106 ;  [1906]  P.  1 ;  93  L.  T.  640 ; 
10  Asp.  M.C.  149;  21  T.  L.  R.  626— Gorell 
Barnes,  P. 

Carriage  of  Contraband— Befnsal  of  Seaman 
to  Proeeed — Wages.]— See  Sihery  v.  Connelly, 
96  L.  T.  140 ;  post,  Shipping. 


INTERPLEADER. 

Jnriidietion— Estoppel— Biji^ht  to  set  np  Jns 
Tertii] — The  Court  has  jurisdiction  under 
Order  LVII.  to  grant  relief  by  interpleader,  not- 
withstanding the  existence  of  an  estoppel  be- 
tween the  applicant  and  one  of  the  adverse 
claimants.  Mersey  Docks  and  Harbour  Board, 
ExparU,  68  L.  J.  Q.B.  640;  [1899]  1  Q.B.  646 ; 
80  L.  T.  143 ;  47  W.  R.  306  -C.A. 

Interpleader  Summons— Leave  to  Issue  and 
Serve  ont  of  the  Jnrisdiotion.] — The  Court  has 
power  to,  and  will  in  a  proper  case  give  leave  to 
issue  and  serve  an  interpleader  summons  out  of 
the  jurisdiction,  although  no  writ  has  been  sued 
out  against  the  applicant  in  relation  to  the 
subject-matter  of  the  proposed  interpleader 
proceedings.  City  of  Dublin  Steam  Packet  Co. 
V.  Cooper,  [1899]  2  Ir.  R.  381— Q.B.  D. 

Exeention  on  Goods  of  Third  Person— Sub- 
stantial Orievanoe— Damages  against  High 
Bailiff] — Damages  are  recoverable  on  an  inter- 
pleader summons  against  a  high  bailifi  of  a 
County  Court  for  the  seizure  of  the  goods  of 
third  persons,  the  claimants,  by  way  of  execu- 
tion on  the  premises  of  the  debtor,  where  the 
claimants  have  suffered  a  substantial  grievance, 
although  the  seizure  was  bona  fide  and  there 
was  no  misconduct.  London,  Chatham,  and 
Dover  Railway  v.  Cable,  80  L.  T.  119— D. 
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Ooodi  Sailed  by  Sheriif  IFnder  Fi.  Fa.— OUim 
by  Third  Pertom— Part  of  0oodi  Bold  nndor 
Interpleader  Order— Money  Paid  into  Oonrt— 
Form  of  Iiane.] — The  sheriff  seized  all  the  goods 
in  a  house  under  writs  of  fi,  fa.  at  the  suit  of 
T.  and  other  creditors.  The  claimant  claimed 
all  the  goods,  and,  the  other  creditors  having 
ahandonod  their  executions,  an  order  was  made 
upon  an  interpleader  summons  that  the  sheriff 
should  sell  a  sufhcient  quantity  of  the  goods  to 
satisfy  T.'s  execution,  and  should  pay  the  pro- 
ceeds into  Court  to  abide  the  event  of  an  issue 
between  the  claimant  and  T.  The  sheriff  sold 
goods  sufficient  to  satisfy  T.'s  execution,  and 
paid  the  proceeds  into  Court.  There  then  re- 
mained a  large  quantity  of  goods  imsold : — 
Held^  that  the  proper  form  of  issue  was  whether 
the  goods  seized  and  sold  by  the  sheriff,  or 
some  part  thereof,  were  the  property  of  the 
claimant  as  against  T.  Tehb  v.  Potoelly  93  L.  T. 
4G8-C.A. 

Seisore  of  Goods — ^Payment  into  Court  to  Abide 
Besnlt  of  Iisne — Belease  of  0oodi — Seisore  of 
Same  Ooodi  on  Behalf  of  Another  Creditor — 
Bightf  of  Original  Claimant.]— Where  goods 
have  been  seized  in  execution  to  satisfy  a  judg- 
ment, and  the  sheriff  withdraws  from  possession 
upon  payment  into  Court  by  a  claimant  of  a 
sum  which  is  to  abide  the  event  of  an  inter- 
pleader issue,  the  claimant  by  payment  of  that 
sum  into  Court  does  not  acquire  any  property 
in  the  goods,  but  such  goods  are  free  goods  in 
the  hands  of  the  execution  debtor,  so  that  if 
they  are  again  seized  in  execution  to  satisfy 
a  judgment  obtained  by  another  creditor,  the 
claimant  if  he  again  claims  the  goods  is  liable 
as  a  condition  for  an  interpleader  issue  to  an 
order  for  the  payment  into  Court  of  the  full 
value  of  the  goods  seized.  Kotchie  v.  Golden  | 
Sovereigns,  Lim.,  67  L.  J.  Q.B.  722;  [1898]  I 
2  Q.B.  164 ;  78  L.  T.  409 ;  46  W.  R.  616— C.A.     ' 

Stakeholder— Agreement    by   Stakeholder    to  | 
Pay    Winner    Amount   of    Stakes — ^Action   on  | 
Agreement.] — In  pursuance  of  a  written  agree-  ' 
ment  the  two  competitors  in  a  trotting  match 
deposited  money  with  a  stakeholder  who,  by  a  , 
clause  in  the  agreement,  agreed  with  each  of  . 
them  that,  in  consideration  of  a  commission  on 
the  total  amount  deposited,  he  would  pay  over  ' 
to  the  winner  a  sum  of  money  equal  to  the 
amount  of  the  stakes  actually  deposited  with  i 
him,  after  deducting  commission : — Held,  that  j 
under  this  clause,  whether  taken  by  itself  or  in  | 
conjunction  with  the  other  clauses  of  the  agree-  , 
ment,  no  personal  liability  to  pay  was  under-  ! 
taken  by  the  stakeholder  beyond  the  liability 
ordinarily  undertaken  by  a  stakeholder : — Held,  | 
therefore,  that  an  interpleader  issue  was  rightly 
ordered  in  an  action  by  one  of  the  competitors 
who  claimed  payment  from  the  stakeholder  as 
winner  of  the  match,  when  the  other  com- 
petitor also  claimed  to  be  winner.    Dowson  v. 
Macfarlane,  81  L.  T.  67— C.A. 

Ooodi  Seised  in  Execution— Claim  under ' 
Absolute  BiU  of  Sale— Order  for  Sale  of  the  ' 
Goods — Jurisdiction.] — Where  a  person  claims 
as  absolute  owner  goods  which  have  been  seized  ' 
in  execution,  and  the  sheriff  interpleads,  the  | 
Court  or  a  Judge  has  jurisdiction  to  order  a  | 
sale  of  the  goods  and  payment  of  the  proceeds  | 
into  Court,  if  it  seems  just  and  reasonable  to  < 
make  that  order.  Paquin  v.  Robinson,  85  ' 
L.  T.  5— C.A.  I 


Claim  under  BIU  of  Sale— Sale.]- Where  goods 
subject  to  a  bill  of  sale  have  been  seized  by  the 
sheriff  at  the  instance  of  an  execution  creditor, 
and  it  is  doubtful  whether  the  security  is  suffi- 
cient, the  Court  will  not  interfere  with  the 
rights  of  the  bill  of  sale  holder,  and  wiU  not 
order  a  sale  under  Order  LVH.  rule  12,  unless 
the  execution  creditor  guarantees  him  against 
loss.  Stem  v.  Tegner,  66  L.  J.  Q.B.  869 ;  [1898] 
1  Q.B.  37;  77  L.  T.  347 ;  46  W.  R.  82;  4 
Manson,  828— C.A. 

Where  a  trustee  in  bankruptcy  has  not  called 
upon  the  sheriff  under  section  11  (1)  of  the 
Bankruptcy  Act,  1890,  to  deliver  to  him  goods 
taken  in  execution  which  are  subject  to  a  bill 
of  sale,  the  execution  is  not  at  an  end,  and  the 
jurisdiction  given  by  Order  LVII.  rule  12  to 
order  a  sale  still  continues.    lb. 

Appeal  from  Judge  in  Chambera— Summary 
Becision  under  Order  LVIL  rule  9.]— Where  in 
an  interpleader  proceeding  the  question  is  one 
of  law  and  the  facts  are  not  in  dispute,  and  the 
Judge  decides  the  question  at  chambers  under 
Order  LVII.  rule  9,  without  directing  the  trial 
of  an  issue  or  ordering  a  Special  Case  to  be 
stated,  then  on  the  true  construction  of  Order 
LVII.  rule  11,  and  of  section  16  of  the  Conmion 
Law  Procedure  Act,  1860,  no  appeal  will  lie 
from  his  decision,  even  though  he  gives  leave 
to  appeal.  Van  Laun  v.  Baring,  72  L.  J.  K.B. 
756 ;  [1903]  2  K.B.  277 ;  89  L.  T.  120 ;  62  W.  R. 
59— C.A. 

Value  of  Subject-matter  in  Dispute  oyer  WL 
— Summary  Decision— Appeal.] — ^The  jurisdic- 
tion under  Order  LVII.  rule  8,  to  dispose  of  sji 
interpleader  matter  in  a  summary  manner,  is 
not  limited  by  any  rule  of  practice  to  cases  in 
which  the  value  of  the  subject-matter  in  dis- 
pute does  not  exceed  bOl.  Harbottle  v.  Roberts, 
74  L.  J.  K.B.  310;  [1905]  1  K.B.  572;  92  L.  T. 
723 ;  63  W.  R.  291 ;  21  T.  L.  R.  273— C.A. 


INTERROQATORIES. 

See  Discovery. 

INTESTACY. 

See  Crown. 
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Beerhouses,  1130. 

Conduct  of  Licensed  Premises^  1181. 

(a)  Hours,  1181. 

{b)  Sale  of  Liquors,  1131. 

(c)  I  Miscellaneous  Offences,  1141. 

(d)  Maintaining  Order,  1144. 

6.  Clubs,  1144. 

7.  Oift^r  3fa//^s,  1145. 

1.  Statutes. 

Inebriates.]— ^1  &  62  Vict.  c.  GO  is  the  Ine- 
briates  Act,  1898. 

laceiiBing.] — 2  Rdw.  7  c.  2B  is  the  Licensing 
Act,  1902. 

4  Edw.  7  c.^  is  the  Licensing  Act,  1904. 

Sftle  to  Children.]— 1  Edw.  7  o.  27  i«  the  In- 
toxicating Liquors  (Sale  to  Children)  Act,  1901. 

2.  Justices. 

(a)  Jurisdiction  of. 

Part  of  Connty  Transferred  to  Another  County.] 
— Where  part  of  a  county  is  transferred  to 
another  county  under  section  2  of  the  County 
Police  Act,  1840,  the  licensing  jurisdiction  over 
the  part  transferred  does  not  pass  from  the 
Justices  of  the  former  county  to  those  of  the 
latter.  Reg.  v.  Worcestershire  Justices ;  Reg.  v. 
Warwickshire  Justices,  68  L.  J.  Q.B.  109 ;  [1899] 
1  Q.B.  59 ;  79  L.  T.  393 ;  47  W.  R.  134 ;  62  J.  P. 
886;  19  Cox  C.C.  198— C.A. 

Befoial  to  Eenew  Licence  Snlject  to  Compensa- 
tion—Xloanty  Borongh — Compensation  Authority 
— "  Whole  body  of  justices  acting  in  and  for  the 
borongh  " — ^Minority  of  Justices  Acting.]— Where 
the  whole  body  of  Justices  as  the  compensation 
authority  for  a  county  borough  under  the 
Licensing  Act,  1904,  do  not  delegate  their 
powers  to  a  committee,  and  where  there  are  no 
rules  fixing  a  quorum,  at  least  a  majority  of  the 
whole  body  of  Justices  who  are  qualified  must 
attend  and  act  at  the  meetings  of  the  compen- 
sation authority.  Whether  the  whole  body 
must  not  attend,  quare.  Rex  v.  Leeds  Justices ; 
Binns,  Ex  parte,  76  L.  J.  K.B.  Ill ;  95  L.  T. 
916 ;  70  J.  P.  517  ;  23  T.  L.  R.  48— D.  [see  now 
0  Edw.  7  c.  42]. 

Committee  of  Quarter  Sessions— Power  to  State 
Case.]— Where  the  question  of  the  renewal  of 
an  existing  on-license  is  referred  to  quarter 
sessions  by  the  licensing  Justices  under  sec- 
tion 1,  sub-section  2  of  the  Licensing  Act, 
1904,  and  is  dealt  with  by  a  committee  of  the 
quarter  sessions  appointed  under  section  5,  sub- 
section 2  of  the  Act,  the  proceedings  before  the 
committee  are  judicial  proceedings,  and  the 
committee  have  power  to  state  a  Case  for  the 
opinion  of  the  High  Court.  Rex  v.  Southamp- 
ton Justices ;  Cardy,  Ex  parte,  75  L.  J.  K.B. 
295 ;  [1906]  1  K.B.  446 ;  94  L.  T.  437  ;  54  W.  R. 
484 ;  70  J.  P.  175 ;  22  T.  L.  R.  286— D. 

Committee  Appainted  by  Licensing  Justices— 
Beport  of  Committee— Beference  to  Quarter  Ses- 
sions-Cross-examination as  to  Conduct  of  Houses 


not  Befsrred.]— Where  licensing  Justices,  on  the 
consideration  of  an  application  for  the  renewal 
of  an  on-licence,  refer  the  matter  imder  sec- 
tion 1,  sub-section  2  of  the  Licensing  Act,  1904, 
to  quarter  sessions,  together  with  their  report 
thereon,  the  committee  of  the  quarter  sessions 
appointed  under  section  5,  sub-section  2,  are 
not  entitled,  upon  the  hearing,  to  disallow 
questions  put  to  witnesses  in  cross-examination 
by  counsel  for  the  licence-holder  merely  on  the 
ground  that  they  relate  to  houses  the  question 
of  the  renewal  of  the  licences  for  which  has  not 
been  referred  to  quarter  sessions.  Morgan  v. 
Aylesford  Justices,  75  L.  J.  K.B.  266 ;  [1906]  1 
K.B.  487 ;  94  L.  T.  483 ;  70  J.  P.  155 ;  22  T.  L.  R. 
229— D. 

Objection  by  Licensing  Justices  —  Power  to 
A^oum—Kotices.]  — There  is  nothing  in  sec- 
tion 42  of  the  Licensing  Act,  1872,  which  pre- 
cludes Justices  at  the  general  annual  licensing 
meeting  from  starting  on  their  own  motion  an 
objection  to  the  renewal  of  a  licence,  and  there- 
upon adjourning  the  case  for  hearing  at  the 
adjourned  licensing  meeting.  Notice  on  their 
behalf  to  the  applicant  for  the  renewal  of  the 
licence  to  attend  such  adjourned  meeting  is 
sufficient  without  stating  the  grounds  of  objec- 
tion to  be  brought  forward,  if  a  notice  is  given 
by  other  persons  stating  such  objections ;  this 
is  so  at  all  events  where  the  applicant  attends 
the  adjourned  meeting  and  takes  part  in  the 
proceedings.  Baxter  v.  Leche,  79  L.  T.  138 ;  62 
J.  P.  630  -D. 

Confirmation  of  Licences— Objection  to  Confir- 
mation—Notice— Security  for  Costs— Bules  made 
by  Justices  —  intra  Vires.]— A  rule  made  by 
Justices  to  the  effect  that  objections  to  licences 
may  not  be  raised  before  a  confirmation  com- 
mittee unless  the  objector  has  given  certain 
specified  notices  and  has  also  given  security  for 
costs  is  ultra  vires  and  bad.  Reg.  v.  London 
Jn4tices\;  Needes,  Ex  parte,  67  L.  J.  Q.B.  618 ; 
[1893]  2  Q.B.  340 ;  79  L.  T.  156 ;  46  W.  R.  528 ; 
62  J.  P.  422— D. 

Alterations  of  Premises— To  Order— Order  to 
Close  Back  Entrance— '<  That  part  of  the  premises 
where  intoxicating  liquor  is  sold."]  -Upon  an 
application  for  the  renewal  of  a  licence  for  the 
sale  by  retail  of  intoxicating  liquors  to  be  sold 
on  the  premises,  the  licensing  Justices  under 
section  11,  sub-section  4  of  the  Licensing  Act, 
1902,  ordered  a  back  entrance  to  the  licensed 
premises  to  be  closed  by  a  locked  gate  and  not 
to  be  used  for  customers.  There  was  no  evidence 
that  any  intoxicating  liquor  was  sold  or  con- 
sumed at  or  in  or  near  to  the  back  entrance  or 
the  passage  leading  thereto  : — Held,  that  the 
order  was  within  the  jurisdiction  conferred  on 
the  licensing  Justices  by  the  provision  of  the 
sub-section  empowering  them  to  direct  that 
'*such  idterations  as  they  think  reasonably 
necessary  to  secure  the  proper  conduct  of  the 
business  shall  be  made  in  that  part  of  the 
premises  where  intoxicating  liquor  is  sold  or 
consumed."  Bushell  v.  Hammond,  73  L.  J. 
K.  B.  1005;  [1904]  2  K.B.  663 ;  91  L.  T.  1 ;  52 
W.  R.  453 ;  68  J.  P.  370 ;  20  T.  L.  R.  413— C.A. 

Preyious  Enquiry  by  Justices  into  Condition, 
Position,  and  Circumstances  of  Licensed  House 
— Olgection  by  Justices— Bias.]— The  Attention 
of  the  Justices  of  a  petty  sessional  division  hav- 
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Ing  been  called  to  the  large  number  of  licences 
for  the  sale  of  intoxicating  liquors  in  a  certain 
district  in  proportion  to  the  population,  the 
Justices  appointed  a  committee  to  enquire  into 
the  condition,  position,  and  circumstances  of 
each  licensed  house  in  the  district.    The  com- 
mittee made  the  enquiry  by  addressing  questions 
to  the  persons  interested  in  the  licences  and  by 
personal  inspection  of  the  houses,  and,  in  re- 
porting the  result,  recommended  that  the  only 
fair  way  of  dealing  with  the  question  was  to 
cause  objections  to  be  served  to  the  renewal  of 
all  the  licences.    At  the  general  annual  licensing 
meeting  the  chairman,  on  behalf  of  the  Justices, 
made  objection  to  the  renewal  of  the  forty-five 
licences  in  the  district ;  and  the  Justices'  clerk, 
under  their  Instructions,  served  formal  notice 
of  objection  in  each  case,  requiring  the  licensees 
to  attend  in  person,  upon  the  general  ground  of 
objection  that  the  houses  were  not  required, 
and  also  upon  special  grounds.    At  the  adjourned 
meeting  evidence  on  oath  was  given  in  support 
of  the  objections,  and  questions  were  put  by 
the  chairman  based  on  the  facts  collected  by 
the  committee.    The  renewal  of  nine  of  the 
licences  having  been  refused,  rules  nisi  were 
obtained  for  writs  of  mandamus  to  the  Justices 
to  hold  a  further  adjournment  of  the  meeting 
and  to  hear  and  determine  the  applications  for 
renewal   according  to   law: — Hcld^  first,  that 
the  practice  that  licensing  Justices  may  them- 
selves make  or  cause  to  be  made  an  objection 
to  the  renewal  of  a  licence  is  well  founded,  and 
that  consequently  the  standard  to  be  applied  in 
considering  the  question  of  bias  on  the  part  of 
the  Justices  must  be  one  which  admits  the 
right  of  the  Justices  to  be  at  one  and  the  same 
time  objectors  and    judges,  in    the    sense    in 
which  they  are  judges  in  hearing  an  application 
for  the  renewal  of  a  licence ;  secondly,  that,  as  i 
the  licensing  Justices  do  not  sit  as  a  Court,  and 
such  an  application  is  not  a  lis  to  which  there 
are  parties,  the  standard  to  be  applied  in  con- 
sidering whether  the  Justices  have  disqualified  ' 
thenaselves  from  dealing  with  it  is  not  that  I 
applicable  to  Judges  dealing  with  litigation; 
and  that,  as  what  was  done  by  the  Justices  v^as  I 
honestly  done  to  enable  them  to  secure  a  full 
investigation  of    the    matter,  they    were    not  I 
debarred  thereby   from    sitting   and    deciding  I 
upon  the  question  of    the  renewals.     Rex  v.  ' 
Howard  or  Famham  Justices,  71  L.  J.  K.B.  764 ; 
[1902J  2  K.B.  368;  86  L.  T.  839;  51  W.  B.  21; 
66  J.  P.  579— C.A. 

Objections  by  Jnttioes— Ko  Objection  taken  at 
Keeting— A^onnunent — ^Beftisal  of  Eenewal— 
Mandamng — Form  of.]— Where  no  notice  of 
objection  has  been  served  not  less  than  seven 
clear  days  before  the  commencement  of  the 
general  annual  licensing  meeting,  any  objection 
then  made  under  section  42  (2)  of  the 
Licensing  Act,  1872,  must  be  made  in  open 
Court  before  the  adjournment,  otherwise  when 
the  Justices  deal  with  the  renewal  upon  the 
adjournment  they  will  have  no  jurisdiction 
except  to  renew  the  licence.  An  objection 
can  be  made  imder  section  42  (2)  at  the 
general  annual  licensing  meeting  by  the  Jus- 
tices themselves,  but  such  objection  must  be 
made  in  open  Court.  The  Court  will  not  by 
mandamus  order  a  judicial  tribunal  to  act  in  a 
particular  way,  imless  it  is  quite  plain  that 
what  it  has  to  do  is  purely  ministerial  and  not 
judicial.    Therefore,  a  mandamus  will  not  be 


granted  to  Justices  to  hold  a  further  adjourn- 
ment of  the  general  annual  licenBing  meeting 
and  at  such  further  adjournment  grant  a  re- 
newal of  a  licence,  but  it  will  merely  order  the 
Justices  to  hear  and  determine  according  to 
law.  Rex  v.  Kingston  Justices,  86  L.  T.  589; 
66  J.  P.  647— D. 

Licence  to  SeU  Beer  by  BetaU— '*  Real  reiident 
holder  and  occnpier '*— Oertiilcata  of  Josticet— 
Certiorari.] — Licensing  Justices  have  no  juris- 
diction to  grant  a  certificate  under  section  2  of 
the  Beerhouse  Act,  1840,  that  a  person  applying 
to  be  licensed  to  sell  beer  by  retail  is  "  the  real 
resident  holder  and  occupier  '*  of  the  house  in 
which  he  applies  to  be  licensed  unless  he  sleeps 
upon  the  premises.  Rex  v.  MancJiester  Justices, 
68  L.  J.  Q.B.  358 ;  [1899]  1  Q.B.  571 ;  80  L.  T. 
681;  47  W.  R.  410;  63  J.  P.  360— D. 

Where  such  a  certificate  has  been  granted 
and  confirmed,  certiorari  will  lie  to  the  con- 
firming authority  for  the  purpose  of  bringing 
up  the  certificate  to  be  quashed.  Reg.  v.  Shar- 
man  (67  L.  J.  Q.B.  460;  [1898]  1  Q.B.  578) 
distinguished.    lb. 

Mandamng  to  Licensing  Jnstioet — Ooits  of 
Party  Opposing.]— Upon  the  argument  of  a  rule 
I  nisi  for  a  mandamus  to  licensing  Justices,  the 
Court  has  jurisdiction  to  grant  costs  to  a  person 
who  successfully  opposes  the  rule  being  made 
absolute  notwithstanding  the  decision  of  the 
House  of  Lords  in  Boulter  v.  KeiU  Justices 
(66  L.  J.  Q.B.  787 ;  [1897]  A.C.  556).  that 
licensing  Justices  are  not  a  Court  of  summary 
jurisdiction.  Reg.  v.  Yorkshire  ( W.  R.)  Justices ; 
Shaw,  ex  parte,  >67  L.  J.  Q.B.  279;  [1898]  1 
Q.B.  508 ;  78  L.  T.  47 ;  46  W.  R.  334 ;  62  J.  P. 
197— D. 

(b)  Disqualification. 

Shareholder  in  Brewery  Company— P«nalty.]— 
A  fine  of  101.  and  costs  was  imposed  on  a 
Justice,  who  was  a  shareholder  lin  a  brewery 
company  in  the  licensing  district,  for  taking 
part  in  the  hearing  of  an  application  for  the 
confirmation  of  the  grant  of  a  new  licence. 
Att.-Oen.  V.  BaU,  66  J.  P.  553— Phillimore,  J. 
And  see  Rex  v.  Tempest,  post,  Justice  op  thr 
Peace. 

Beftoenee  by  Licensing  Jnstioes  to  Quarter 
Sessions — Licensing  Justice  Appointed  to  Act 
on  Oommittee  at  Quarter  Sessions— Befosal  of 
Benewal.] — Where  the  Justices  of  a  licensing 
district  refer  the  question  of  the  renewal  of  » 
licence  to  quarter  sessions  under  the  provisions 
of  section  1,  sub-section  2  of  the  Licensing  Act, 
1904,  a  Justice  who  has  been  appointed  by  them, 
imder  section  5,  sub-section  5,  to  act  on  the 
committee  appointed  by  quarter  sessions  under 
section  6,  suh^ection  2,  is  not  precluded  from 
sitting  and  adjudicating  upon  the  question  of 
the  renewal  by  reason  of  his  having  been  one  of 
the  Justices  who  heard  the  original  application. 
Rex  V.  Cheshire  Justices ;  Kay's  Atlas  Brewery 
Co.,  Ex  parte,  75  L.  J.  K.B.  290;  [1906]  1  K.B. 
362;  94  L.  T.  412;  54  W.  R.482;  70  J.  P.  172; 
22  T.  L.  R.  238— D. 


(c)  General  Annual  Licensing  Meeting, 

JnrUdietion  to  Hold  A^Jonmed  Xectinff-Writ 
of  Certiorari  —  Person  AggrioTod.]  —  Upon  an 
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application  for  an  alehouse  licence  under  the 
Alehouse  Act,  1828,  there  is  no  power  in  the 
Justices  to  hold  an  adjourned  meeting  in  the 
month  of  October.  A  trade  rival  has  a  sufficient 
interest  in  the  decision  upon  such  an  applica- 
tion to  constitute  him  a  "  person  aggrieved  "  if 
an  objection  to  the  jurisdiction  of  the  Justices 
taken  by  him  is  overruled  and  the  application 
is  granted  and  confirmed  by  them,  and  there- 
fore, in  a  proper  case,  he  is  entitled  to  a  writ  of 
certiorari  to  remove  into  the  High  Court  the 
confirming  order  of  the  Justices.  Rex  v.  Qroonij 
70  L.  J.  K.B.  686;  [1901]  2  K.B.  157 ;  84  L.  T. 
534  ;  49  W.  R.  484  ;  65  J.  P.  462— D. 

Statutory  Adjournment  within  One  Month— 
Fnrthar  A^onmed  Meeting  for  IFndispoMd-of 
BoBinesi — Jurisdiction  of  Jnitioes  at  Fnrthor 
A^onrned  Maetixig  to  Entertain  New  Bosiness.] 
— Section  14,  sub-section  1  of  the  Licensing 
Act,  1902,  provides  that  every  adjournment  of 
the  general  annual  licensing  meeting  "  shall  be 
held  within  one  month  of  the  date  of  the 
general  annual  licensing  meeting  *' :— HeW,  that 
if  licensing  Justices,  who  are  unable  to  dispose 
of  the  licensing  business  at  the  general  annual 
licensing  meeting  or  the  statutory  adjournment 
thereof  within  one  month  afterwards,  hold  a 
further  adjourned  meeting  for  the  purpose  of 
disposing  of  the  business  then  before  them  but 
remaining  undisposed  of,  they  have  no  juris- 
diction at  such  further  adjourned  meeting  to 
hear  or  dispose  of  new  business  or  new  appUca- 
tions  which  were  not  made  and  were  not  before 
them  at  the  general  annual  licensing  meeting 
or  the  adjournment  thereof  one  month  after- 
wards ;  and  therefore  they  are  not  bound  to  hear 
an  application  for  the  renewal  of  a  licence  to  a 
new  tenant  of  a  licensed  house,  whose  tenancy 
began  after  the  date  of  the  statutory  adjourn- 
ment, and  whose  application  consequently  was 
not  before  them  at  the  general  annual  licensing 
meeting  or  at  the  statutory  adjournment  thereof. 
Rex  V.  Bristol  Justices,  89  L.  T.  474;  67  J.  P. 
375— D. 


3.  The  Licence. 

(a)  Applicaiioti  for. 

Notioe  of  Wine  Lioence.] — A  notice  of  applica- 
tion for  a  wine  licence  given  by  the  secretary  of  a 
limited  company  is  not  necessarily  bad,  because 
in  the  notice  it  is  not  expressly  stated  that  such 
secretary  is  giving  the  notice  on  behalf  of  the 
company.  Reg.  v.  Lyon ;  Skinner,  Ex  parte,  62 
J.  P.  867— C.A. 

Feet  Payable  to  Olerk  to  the  Justices— Conrt 
Fees— Eight  of  Clerk  to  Fees  for  Administering 
the  Oath  to  Persons  Objeeting  to  Grant.]— Section 
15  of  the  Alehouse  Act,  1828,  is  exhaustive  as  to 
the  fees  which  may  be  taken  by  a  clerk  to  the 
Justices  on  an  application  for  the  grant  of  a 
licence  at  a  general  licensing  meeting  or  at  any 
special  sessions  held  under  the  Act,  and  there- 
fore a  clerk  to  the  Justices  is  not  entitled  to 
demand  a  fee  for  administering  the  oath  to  a 
person  who  appears  and  objects  to  the  grant  of 
a  licence.  Whitiuck  v.  Withy,  76  L.  J.  K.B. 
773  ;  [1907]  2  K.B.  526  ;  96  L.  T.  912 ;  71  J.  P. 
317;  23  T.  L.  R.  458— D. 

Service  of  Hotice  of  Intended  Application  for 


Excise  Licence —** Next  resident  Magistrate" 
— Besidence.]  —  A  place  of  business  where  a 
magistrate  ordinarily  trsuisacts  his  commercial 
business,  and  where  he  is  to  be  found  during 
the  working  hours  of  the  day,  is  a  residence 
within  the  meaning  of  section  2  of  8  &  4  Will.  4, 
c.  68,  which  requires  service  of  notice  upon  the 
two  next  resident  magistrates.  Reg.  v.  Tyrone 
Justices,  [1901]  2  Ir.  R.  497— O.A. 

Application  by  Owner— ForfiBitnre  of  Licence— 
Jurisdiction  of  Justices— Discretion  as  to  Be- 
fnsal.] — ^Upon  an  application  at  petty  sessions 
by  owners  of  premises,  licensed  before  1869,  for 
authority  under  section  15  of  the  Licensing  Act, 
1874,  to  carry  on  the  business  till  the  next 
special  sessions  for  licensing  purposes.  Justices 
are  not  entitled  to  exercise  their  discretion  at 
large  as  to  granting  or  refusing  the  application, 
and  their  power  to  refuse  it  is  restricted  to  the 
four  grounds  mentioned  in  section  8  of  the  Wine 
and  Beer  House  Act,  1869.  Flinn  dt  Sons,  Ex 
parte  (No.  2),  68  L.  J.  Q.B.  1025  ;  [1899]  2  Q.B. 
607;  81L.T.221;  48 W. R. 29 ;  68  J. P. 740— D. 

Licence  to  Sell  Beer  by  Betail— ''  Beal  resident 
holder  and  occupier  "-Question  of  Faot — Pay- 
ment of  Profits  on  Sale  of  Beer  to  Brewers.]— The 
question  whether  an  applicant  for  a  licence  to 
sell  beer  by  retail  is  the  "  real  resident  holder 
or  occupier  of  the  dwelling-house  in  which  he 
shall  apply  to  be  licensed,"  as  provided  by 
section  1  of  the  Beerhouse  Act,  1840,  is  a 
question  of  fact  and  not  of  law.  Ma;  v. 
Nottingham  Justices,  68  L.  J.  Q.B.  854 ;  [1899] 
2  Q.B.  294;  81L.T.41;  47  W.  R.628;  63  J.P. 
628— C.A. 

The  mere  fact  that  a  person  receives  a  salary 
as  manager  to  a  brewery  company,  and  pays 
over  to  them  the  profits  made  on  the  sale  of 
their  beer,  does  not  in  law  prevent  him  from 
being  the  *'  real  resident  holder  and  occupier  " 
within  the  meaning  of  section  1  of  the  Beer- 
house Act,  1840,  of  a  house  of  which  he  is  in 
fact  the  real  resident  holder  and  occupier.    lb. 

Off  Beer  and  Cider  Licence — Clerical  Error  in 
Kotice  of  Application.]  —  An  application  was 
made  to  licensing  Justices  for  an  "  off "  beer 
and  cider  licence.  All  the  notices  required 
to  be  given  of  the  intended  application  properly 
described  the  character  of  the  licence  to  be 
applied  for  as  an  "off"  licence  except  that 
served  on  the  superintendent  of  police,  in  which 
by  a  clerical  error  it  was  stated  that  an 
"  on  "  licence  would  be  applied  for  : — Held,  that 
the  justices  had  jurisdiction,  notwithstanding 
such  clerical  error,  to  hear  the  application  and 
to  grant  the  licence,  especially  as  it  appeared 
that  the  superintendent  of  police  was  not 
misled  by  the  mistake.  Clayton,  Ex  parte,  63 
J.  P.  788— D. 

Licensed  Premises  Pulled  down  for  Public  Pur- 
pose—Application for  Licence  in  Bespect  of  other 
Premises — Notices  of  Application.]  —  Upon  an 
application  under  section  14  of  the  Alehouse 
Act,  1828,  where  licensed  premises  are  being 
pulled  down  for  a  public  purpose,  for  a  licence 
in  respect  of  other  premises,  it  is  sufficient  if 
notices  of  the  application  are  served  in  tho 
manner  provided  by  that  section.  The  express 
provisions  of  the  section  as  to  the  manner  in 
which  notices   of  the  application  are    to   be 
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served  are  not  repealed  by  section  40  of  the 
Licensing  Act,  1872.  Reg.  v.  Nicholson,  68  L.  J. 
Q.B.  1034  ;  [1899]  2  Q.B.  466 ;  81  L.  T.  257 ;  48 
W.  R.  62  ;  64  J.  P.  388— C.A. 


(b)  Grant  of. 

Prorifloiial  Lieenoe  for  Building  in  Conne 
of  Erection — Licence  for  Seren  Yean — ^When 
Licence  Oommenees.] — Under  section  22  of  the 
Licensing  Act,  1874,  and  section  4,  snb-sec- 
tion  8  of  the  Licensing  Act,  1904,  a  licence  for 
the  sale  of  intoxicating  liquors  may  be  granted 
for  seven  years.  Such  a  licence  only  becomes 
operative  &om  the  date  when  it  has  been  de- 
clared to  be  final  by  an  order  of  the  licensing 
Justices,  and  it  may  commence  to  nm  from  a 
date  other  than  April  8.  Rex  v.  Johnstone ; 
Cobbold,  Ex  parte,  75  L.  J.  K.B.  229 ;  [1906] 
1K.B.228;  94L.T.377;  54W.R.347;  70J.P. 
118;  22T.  L.  R.  226-D. 

Prorisional  Grant  —  Confirmation — Certiorari.] 
— A  writ  of  certiorari  will  lie  to  bring  up  an 
order  of  the  confirming  authority  under  the 
Licensing  Acts  which  confirms  the  grant  of  a 
provisional  licence  made  by  the  licensing  com- 
mittee. Rex  V.  Sunderland  Justices,  70  L.  J. 
K.B.  946;  [1901]  2  K.B.  367;  86  L.  T.  183; 
65  J.  P.  599— C.A. 

7or  Term  of  Tears— Condition  that  Premiief 
shall  only  be  Open  during  Honrs'Bpecified  Therein 
—Power  to  Grant  Occasional  Licence.]— Where  a 
licence  for  a  term  of  years  has  been  granted 
under  section  4,  sub-section  3  of  the  Licensing 
Act,  1904,  and  one  of  the  conditions  imposed  in 
such  licence  is  that  the  licensed  premises  shaU 
only  remain  open  for  the  sale  of  intoxicating 
liquors  during  certain  hours  therein  specified, 
Justices  have  nevertheless  power  to  grant  an 
occasional  licence  in  respect  of  the  same 
premises,  exempting  the  licensee  from  penalties 
for  remaining  open  during  hours  set  out  in  such 
occasional  licence  and  other  than  those  specified 
in  the  first-mentioned  licence.!  Qroh  v.Hesketh, 
76  L.  J.  K.B.  787 ;  [1907]  2  K.B.  232  ;  97  L.  T. 
179;  71  J.  P.  339;  23  T.  L.  R.  501— D. 
Affirmed,  77  L.  J.  K.B.  481 ;  [1908]  1  K.B.  654 ; 
72  J.  P.  114— C.A. 

Kot  a  Judicial  Order.]— ;The  granting  of  a 
licence  by  Justices  at  a  licensing  meeting  is 
not  a  judicial  order,  and  therefore  a  writ  of 
certiorari  to  quash  such  an  order  wiU  not  lie. 


'ieg. 
XB.' 


Q.B.  460;  [1898]  1  Q.B.  578;  78  L.  T.  320;  46 
W.  R.367;  62  J.  P.  296— D. 


(c)  New  Licence. 

Application  for— Adjonmment  of  Hearing  — 
Eight  of  Objector  at  Adjonmed  Hearing.] — At 

the  general  licensing  meeting  an  appbcation 
was  made  for  a  provisional  licence  for  a  new 
hotel.  The  Justices,  after  hearing  evidence 
on  behalf  of  the  applicant,  stated  that  they 
were  inclined  to  grant  the  licence  if  certain 
alterations  were  made  in  the  plans;  they 
further  stated  that  they  desired  to  take  time 
to  consider  the  question  of  what  amount  should 
be  paid  by  the  applicant  in  respect  of  monopoly 


'  value  under  section  4,  sub-section  2  of  the 
Licensing  Act,  1904 ;  they  accordingly  ad- 
I  joumed  the  general  ft-nnna.^  licensing  meeting 
for  a  month.  Prior  to  the  adjourned  meeting 
I  two  persons  who  by  inadvertence  had  not  ap- 
'  peared  at  the  first  meeting,  gave  notice  that 
I  they  intended  to  oppose  the  application,  and  at 
I  the  adjourned  meeting  they  appeared  and 
>  claimed  to  be  heard,  but  the  Justices  refused  to 
I  hear  them  '.—Held,  that  the  Justices  were  right 
j  in  so  refusing.  Feam  and  Boucher,  Ex  parte, 
'  "9  J.  P.  177-C.A. 

Sorrender   of  Old   Licence— Bemoral  Order.] 

I  —Where  the  occupier  of  one  set  of  licensed 
premises  of  which  he  is  tenant  applies  for  a 
licence  in  respect  of  other  premises,  and  the 
Justices  in  the  exercise  of  their  discretion  giant 
a  new  licence  in  respect  of  the  latter  premises 
on  the  condition,  accepted  by  the  applicant, 
that  he  abandons  the  licence  of  the  former  pre- 
mises, the  proceedings  do  not  amount  to  an 
application  for  a  removal  order,  and  in  granting 
the  new  licence  the  Justices  are  acting  within 
their  discretion.  Lacehy  v.  Lacon,  68  L.  J.  Q.B. 
480;  [1899]  A.C.  222;  80  L.  T.  473;  47  W.  R. 
497 ;  68  J.  P.  871— H.L.  (E.) 

Grant— Ccnflrming  Authority- Monopoly  Value 
—  Beport  of  Suryeyor — Svidence  not  on  Oath 
— Order  of  Confirming  Authority.]  —  Upon  an 
application  for  a  new  on-licence,  the  licensing 
Justices  made  a  grant  fixing  the  monopoly  value 
at  2,250^  The  confirming  authority,  upon  the 
report  of  their  valuer,  not  upon  oath,  fixed  the 
monopoly  value  at  5,000^,  and  made  an  order 
that  the  licence  should  be  confirmed,  and  that 
the  conditions  attached  to  the  licence  under 
section  4  of  the  Licensing  Act,  1904,  should, 
with  the  consent  of  the  licensing  Justices,  be 
varied  by  fixing  the  monopoly  value  at  5,0001. 
The  licensing  Justices  refused  to  consent.  The 
applicant  applied  for  a  mandamus  to  the  con- 
firming authority  to  deliver  a  certificate  of  con- 
firmation of  the  licence,  or  for  a  mandamus  to 
hear  and  determine  the  application  for  confir- 
mation. The  Divisional  Court  held  that  the 
meaning  of  the  order  of  the  confirming  au- 
thority was  that  the  confirmation  should  be 
conditional  upon  the  licensing  Justices  consent- 
ing to  the  monopoly  value  being  increased  to 
5,0002.,  and  they  refused  a  mandamus  to  deliver 
a  certificate  of  confirmation,  but  they  held  that 
the  confirming  authority  were  not  entitled  to 
act  upon  the  report  of  their  valuer  not  upon 
oath ;  and  they  granted  a  mandamus  to  hear 
and  determine  the  application.  The  applicant 
appealed  from  the  refusal  to  grant  a  mandamus 
to  deliver  a  certificate  of  confirmation  of  the 
licence : — Held  (affirming  the  decision  of  the 
Divisional  Court),  that  the  confirmation  was 
conditional  upon  the  consent  of  the  licensing 
Justices  to  the  increase  of  monopoly  value.  Bex 
V.  Jackson,  96  L.  T.  77  ;  71  J.  P.  26;  23  T.L.R. 
128— C.A. 

Condition  Annexed  — 8um  Paid  by  Grantet 
for  Public  Purposes.] — Justices  cannot  annex  a 
condition  to  the  grant  of  a  public-house  licence 
that  the  grantee  shall  pay  a  sum  of  money  into 
their  hands,  to  be  applied  by  them  towards 
reduction  of  rates  or  similar  public  purposes. 
Reg.  V.  Bowman ;  Patton,  Ex  parte,  67  L.  J. 
Q.B.  468;  [1898]  1  Q.  B.  663;  78  L.  T.  230; 
62  J.  P.  874— D. 
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Oertiorari  —  ICandanias.]  —  Where  a  grantee 
has  accepted  such  a  condition,  and  the  licence 
has  heen  granted,  in  the  face  of  the  opposition 
of  inhabitants  and  ratepayers,  the  remedy  of 
the  opponents  to  the  licence  is  by  manda/mus  to 
the  Justices  to  hold  an  adjourned  meeting,  and 
to  hear  and  determine  the  application  according 
to  law,  and— upon  the  authority  of  Beg,  v.  Shar- 
man,  infra — not  by  certiorari  to  bring  up  and 
quash  the  licence.    lb. 

Befusal  of  Jnstiees  to  Hear  Btatementf  of  Fact 
except  upon  Oath — Discretion  of  Justices.]  — 
The  Justices  at  a  licensing  meeting  have  a 
discretion  as  to  what  evidence  they  wUl  receive 
and  as  to  the  admission  of  unsworn  evidence. 
Where,  therefore,  on  the  hearing  of  an  applica- 
tion for  a  new  licence  for  a  hotel,  witnesses  had 
given  evidence  upon  oath  in  opposition  to  the 
granting  of  the  licence,  and  another  person 
appeared  in  opposition  and  proposed  to  make 
statements  of  fact,  but  refused  to  be  sworn. — 
Heldf  that  the  Justices  were  acting  within  their 
jurisdiction  in  declining  to  hear  him,  although 
the  local  public  ought,  within  reasonable  limits, 
to  be  allowed  to  express  their  views  at  licensing 
meetings.  Beg.  v.  Sharman ;  Denton,  Ex  parte, 
infra. 


(d)  Bemwal  of  Licence. 

Hotioe  of  Objection— Snfloienoy  of— Beport  of 
Head  Constable— Bequest  that  Benewal  be  With- 
held till  Adjourned  Keeting— Beport  Treated  as 
Objection.] — Where  at  a  general  annual  licensing 
meeting  a  head  constable's  report  asking  that 
the  renewal  of  a  beerhouse  on-licence  may  be 
withheld  until  the  adjourned  meeting,  is  read 
to  the  Justices  in  open  Court,  and  the  Justices 
(as  well  as  the  constable)  treat  the  report  as  an 
objection,  and  accordingly  adjourn  the  applica- 
tion, and  subsequently  require  the  applicant  to 
attend  in  person  at  the  adjourned  meeting,  the 
report  constitutes  an  objection  to  the  renewal 
within  the  meaning  of  section  42,  sub-section  2 
of  the  Licensing  Act,  1872.  Hawkins  v.  Bridg- 
water Justices,  69  L.  J.  Q.B.  663;  [1900]  2 
Q.B.  382;  82  L.  T.  847;  48  W.R.  687;  64  J.  P. 
631— D. 

No  Hotioe  Seryed  on  Bnbseqnent  Trans- 
feree —  Application  by  Transferee.]— At  the 
general  annual  licensing  meeting,  held  on  Febru- 
ary 12, 1906,  the  Justices  in  open  Court  objected 
to  the  renewal  of  the  licence  of  a  public-house 
held  by  B.,  and  thereupon  B.'s  application  for 
the  renewal  was  adjourned  to  the  adjourned 
licensing  meeting  fixed  for  March  12, 1906.  On 
February  22  notice  of  objection  to  the  renewal 
of  the  licence  was  served  upon  R.  by  the  direc- 
tion of  the  Justices.  On  February  26  B.  quitted 
the  premises  in  question,  and  a  temporary 
authority  to  sell  intoxicating  liquors  under  the 
licence  was  on  February  26  granted  to  L.,  who 
continued  to  carry  on  the  business  of  a  licensed 
victualler  upon  the  premises  under  the  powers 
conferred  upon  him  by  the  temporary  authority 
and  the  licence.  On  March  12,  before  the 
hearing  of  the  application  for  the  renewal,  the 
licence  was  duly  transferred  to  L.  under  the 
provisions  of  sections  4  and  14  of  the  Alehouse 
Act,  1828,  and  after  that  transfer  had  been 
granted  L.  then  and  there  applied  for  the  re- 
newal of  the  licence  to    him,  and,  notwith- 


standing that  no  notice  of  objection  had  been 
served  upon  him  under  section  42  of  the  Licens- 
ing Act,  1872,  the  Justices  heard  evidence  in 
opposition  to  the  renewal  and  in  support  of  the 
objection  contained  in  the  notice  of  objection 
which  had  been  served  upon  B.,  and  refused  the 
renewal: — Held,  that  the  notice  of  objection 
which  had  been  served  upon  B.  was  not  valid  as 
regards  L.,  that  the  Justices  were  wrong  in  the 
course  they  took,  and  that  a  renewal  of  the 
licence  must  be  granted  to  L.  Blencowe  v. 
Staffordshire  Justices,  96  L.  T.  817;  71  J.P. 
210— D. 

Beport  by  JuBticei  to  Quarter  Seseions— Service 
of  Hotioe  upon  Applicant — Manner  in  which 
Hearing  of  Application  is  to  be  Conducted.]— 
Where  Justices  are  about  to  consider  whether 
the  renewal  of  a  licence  should  be  referred  to 
quarter  sessions  under  the  Licensing  Act,  1904, 
s.  1,  sub-s.  2, — Held — first,  the  Justices  ought 
not  to  make  a  report  respecting  any  house  with- 
out giving  notice  to  the  licensed  holder  and 
giving  him  an  opportunity  of  attending  and,  if 
he  desires,  of  tendering  evidence ;  secondly,  the 
opinion  of  the  Justices  as  to  whether  the  re- 
newal of  a  licence  requires  consideration  by  the 
quarter  sessions  in  accordance  with  the  Licens- 
ing Act,  1904,  s.  1,  sub-s.  2,  must  be  based  upon 
evidence,  which  must  be  taken  on  oath,  and 
liberty  must  be  given  to  the  holder  of  the 
licence  to  call  evidence  in  favour  of  his  appli- 
cation; thirdly,  the  Justices  need  not  have 
detailed  evidence  with  regard  to  the  differ- 
entiation between  different  public-houses ;  and, 
while  they  need  not  exclude  their  own  know- 
ledge of  the  locality  and  needs  of  the  neigh- 
bourhood, in  so  far  as  their  opinion  is  founded 
upon  facts  with  regard  to  a  particular  house, 
those  facts  should  be  proved  on  oath  so  as  to 
give  the  licence-holder  an  opportunity  of 
testing  them.  Held,  also,  that,  where  the 
Justices  have  acted  in  accordance  with  this 
view  of  the  law,  it  is  not  necessary  for  them  to 
go  further  and  enquire  into  matters  which  it 
might  be  necessary  for  the  quarter  sessions  to 
consider  when  deciding  whether  the  licence 
should  be  renewed  or  not.  Bex  v.  Tolhurst; 
Farrell,  Ex  parte.  Bex  v.  Cox ;  West,  Ex  parte, 
74  L.  J.  K.B.  662;  [1906]  2  K.B.  478;  93  L.  T. 
76;  63  W.  B.  619;  69  J.  P.  308;  21  T.  L.  B. 
633— D. 

— -  Provisional  Benewal— Benewal  of  Ideence 
Befused  —  Oompensation  —  Contribution  to  Com- 
pensation Fund — "  Existing  on-licence  renewed  " 
—Provisional  Benewal  not  an  Ordinary  Bsnewal 
— ^Holder  of  Provisional  Licence  not  Liable  for 
Contribution  to  Compensation  Fond.]- The  pro- 
visional renewal,  by  the  Justices  of  a  licensing 
district  under  rule  41  of  the  Licensing  Bules, 
1904,  of  an  on-licence  existing  at  the  date  of  the 
passing  of  the  Licensing  Act,  1904,  the  renewal 
of  which  has  been  referred  with  a  report  to 
quarter  sessions  for  the  purposes  of  compensa- 
tion, is  not  a  renewal  within  the  meaning  of 
section  1,  sub-section  1  of  the  Licensing  Act, 
1904,  and  therefore  the  holder  of  such  a  pro- 
visional renewal  is  not  liable  to  pay  the  charges 
imposed  by  the  quarter  sessions  in  respect  of  all 
existing  on-licences  renewed  within  their  area, 
for  the  purpose  of  establishing  a  compensation 
fund.  Malkin  v.  Begem',  76  L.  J.  K.B.  884 ; 
[1906]  2  K.B.  886;  96  L.  T.  448 ;  70  J.  P.  606 ; 
22  T.  L.  B.  807— Walton,  J. 
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BeqnirraiMiU  of  the  HoiglLboiixliood— Votiee  of 
Intention  to  Oppofo— Votieo  by  Lioeniing  Jns- 
tieos— Sridenoe.]— The  mere  facts,  first,  that  a 
public-house  is  one  of  a  number  too  great  for 
the  requirements  of  the  neighbourhood;   and  , 
secondly,  that  the  licensing  Justices  have  given 
notice  of   an  intention  to  oppose  the  renewal , 
of  the  licence  of  that  particular  public-house, 
but  not  of  any  other  in  the  neighbourhood,  on  , 
the  ground  thskt  it  is  not  required  for  the  wants  . 
of  the  neighbourhood,  are  no  evidence  on  which  ' 
a  Court  of  quarter  sessions  can  find  that  the 
licence  of  the  particular  house  is  not  required  ' 
for  the  wants  of  the  neighbourhood.    (Kennedy, 
J.,  dissenting.)    Raven  v.  Southampton  Justices j 
78  L.  J.  K.B.  282;  [1904J  1  K.B.  430;  90  L.  T.  , 
94;   52  W.  R.  674;   68  J.  P.  68;   20  T.  L.  R. 
146— D. 

•; Eridenee — Compeniation  Anthority .]—  An 

objection  to  the  renewal  of  an  on-licence  stated  ' 
that  a  fully  licensed  house  was  not  required  at , 
the  place  where  the  licensed  house  was  situated, 
and  that  having  regard  to  the  character  and 
necessities  of  the  neighbourhood  and  the 
number  of  licensed  houses,  the  licence  was 
imnecessary.  The  licensing  Justices  referred 
the  matter  to  the  whole  body  of  Justices  as  the 
compensation  authority  under  section  1,  sub- 
section 2  of  the  Licensing  Act,  1904,  and  the 
compensation  authority,  after  hearing  evidence 
as  to  the  condition  of  the  house  and  its  business, 
and  that  the  public  would  not  sufier  any  incon- 
venience if  it  were  closed,  refused  the  renewal, 
subject  to  the  payment  of  compensation  : — Heldy 
that,  assuming  the  compensation  authority, 
when  acting  under  section  1,  sub-section  2  of 
the  Act,  were  sitting  as  a  Court  in  a  judicial 
capacity,  there  was  evidence  upon  which  they 
could  refuse  the  renewal  of  the  licence,  there 
being  evidence  to  shew  that  the  licensed  house 
objected  to  was  the  superfluous  house.  Bex  v. 
Drinkwater ;  Co7iway^  Ex  partCy  70  J.  P.  1 ; 
22  T.  L.  R.  12— C.A. 

Provisional  Lioence— Beport  to  Compensation 
Anthority— Bias  of  Licensing  Justices— Certiorari 
— Xandamns.] — It  is  competent  to  licensing 
Justices  in  the  honest  exercise  of  their  discre- 
tion to  grant  licences  to  persons  who  are  not 
'*  keeping  "  or  "  being  about  to  keep  "  the  pre- 
mises in  respect  of  which  the  application  is 
made  as  an  inn,  alehouse,  or  victualling  house 
under  the  Alehouse  Act,  1828,  and  who  are  not 
*'  the  real  resident  holders  and  occupiers  "  of  the 
premises  under  the  Beerhouse  Act,  1840.  Leeds 
Corporation  v.  Ryder,  76  L.  J.  K.B.  1032 ;  [1907] 
A.G.  420 ;  97  L.  T.  261 ;  71  J.  P.  484  ;  23  T.  L.  R. 
721— H.L.  (E.) 

It  is  lawful  >for  licensing  Justices  to  grant 
provisional    licences    under  section  6    of    the  j 
Licensing  Act,  1904,  to  the  nominees  of  a  cor- 
poration who  do  not  intend  to  carry  on  business,  ' 
for    the    purpose    of    obtaining    compensation  i 
under  the  Act  in  respect  of  licensed  premises  ' 
about  to  be  suppressed  under  an  improvement 
scheme.    16.  , 

Befosal  to  Bonew  by  Compensation  Anthority 
— Eridenoe  of  Differentiation.]— The  compensa- 
tion authority  to  whom  the  question  of  the  \ 
renewal  of  alieerhouse  licence  had  been  referred  | 
under  the  Licensing  Act,  1904,  had  evidence  | 
before  them  upon  oath  that  the  particular  house  i 


had  small  accommodation,  that  the  public 
rooms  were  small,  that  the  takings  were  only 
about  1/.  per  iday,  and  that  there  were  fifteen 
other  licensed  houses  within  a  radius  of  two 
hundred  yards : — Held,  that,  upon  this  evidence 
differentiating  the  house  in  question  from 
others  in  the  locality,  the  compensation  autho- 
rity were  entitled  to  act  in  refusing  the  renewal 
of  the  licence.  Rex  v.  Johnson ;  Whitmare,  Ex 
parU,  71  J.  P.  59— D. 

Grant  of  Provisional  Lieonoo— Beport  to  Com- 
pensation Anthority— Fngndiee  or  Bias  of 
Jnstioes — Certiorari — Xandamns.] — The  grant- 
ing or  refusing  of  a  licence  by  a  licensing 
committee  of  Justices  at  a  general  annual 
licensing  meeting  is  a  judicial  act,  and  a  writ 
of  certiorari  wUl  lie  to  bring  up  a  provisional 
licence  and  a  reference  and  report  to  the  com- 
pensation authority  granted  and  made  by  a 
licensing  committee  of  Justices  under  section  1 
of  the  Licensing  Act,  1904,  and  rule  41  of  the 
Licensing  Rules,  1904.  Req,  v.  Sharman; 
Denton,  Ex  parU  (67  L.  J.  Q.B.  460 ;  [1898; 
1  Q.B.  678),  not  followed.  Rex  v.  Woodhouse, 
75  L.  J.  K.  B.  745 ;  [1906]  2  K.B.  501 ;  95  L.  T. 
367,  399 ;  70  J.  P.  485 ;  22  T.  L.  R.  603— C.A. 

By  virtue  of  section  1  of  the  Licensing  Act, 
1904,  Justices  at  a  general  annual  licensing 
meeting  are  bound  to  hear  and  determine 
objections  to  renewal  of  licences  bona  fide  made 
upon  grounds  (inter  cUia)  connected  with  the 
character  or  fitness  of  the  proposed  holder  of 
the  licence,  or  the  ground  that  the  renewal 
would  be  void.  Where,  therefore,  Justices  re- 
ferred to  the  compensation  authority,  with 
their  report  thereon,  the  question  of  the  renewal 
of  certain  licences,  and  granted  provisional 
licences  in  the  meantime  in  pursuance  of  an 
arrangement  previously  made,  and  without 
considering  objections  bofia  fide  made,  upon 
grounds  connected  with  the  character  and  fit- 
ness of  the  proposed  licensees  and  upon  the 
ground  that  the  renewal  would  be  void, — Held, 
that  a  writ  of  certiorari  should  go  to  quash  the 
provisional  licence  and  the  reference  and  report 
to  the  compensation  authority,  and  that  a 
mandamus  should  go  directing  the  Justices  to 
hear  and  determine  the  objections  according  to 
law.    16. 

SembUj  per  Vaughan  Williams,  L.J.,  and 
Stikling,  L.J.  (Fletcher  Moulton,  L.J., 
dissenting),  that  the  questions — first,  whether 
an  applicant  for  a  lioence  under  the  Alehouse 
Act,  1828,  is  a  person  keeping,  or  being  about 
to  keep,  an  inn,  alehouse,  or  victualling-house 
within  the  meaning  of  section  1  of  that  Act; 
and  secondly,  whether  an  applicant  for  a  licence 
under  the  Beerhouse  Act,  1840,  is  the  real  resi- 
dent holder  and  occupier  of  the  house  within 
the  meaning  of  section  1  of  that  Act,  are 
matters  left  to  the  decision  of  the  licensing 
Justices,  and  their  adjudication  upon  these 
questions  will  not  be  quashed,  on  the  ground 
that  it  is  erroneous,  by  a  certiorari.    lb. 

Control  of  Justices  over  Stmctnre  of  Lieensod 
Premises— Passage  giving  Second  Bntranoo  to 
Bar— Jnrisdiotion  to  Order  Passaip  to  be  Glooed.] 

— The  power  conferred  on  licensmg  Justices  by 
section  11  of  the  Licensing  Act,  1902,  to  refuse 
to  renew  a  licence  imless  **  such  alterations  as 
they  think  reasonably  necessary  to  secure  the 
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proper  conduct  of  the  premises  shall  be  made 
m  that  part  of  the  premises  where  intoxicating 
liquor  is  sold  or  consumed  "  applies  to  any  part 
of  the  licensed  premises  to  which  customers 
have  access.  Therefore  an  order  closing  a 
passage  which  led  bo  the  bars  and  formed  a 
second  entrance  to  the  licensed  premises,  the 
evidence  being  that,  although  no  liquor  was 
sold  or  consumed  at  the  back  entrance  or  in 
the  passage,  it  was  frequently  used  by  customers 
entering  and  leaving  the  premises,  was  one 
that  the  Justices  had  jurisdiction  to  make. 
BtisheU  V.  Hammond,  61  W.  B.  696;  67  J.  P. 
409— D. 

Diieetion  for  Alteration  in  Premises— Kon- 
stmetiiral  Alteration— ^epinff  Door  Looked.]— 

Section  11,  subsection  4  of  the  Licensing  Act, 
1902,  only  empowers  the  licensing  Justices,  on 
renewing  a  licence,  to  direct  such  alterations  in 
the  part  of  the  premises  where  intoxicating 
liquors  are  sold  as  are  of  a  structural  character. 
Consequently  the  sub-section  does  not  authorise 
the  Justices,  with  a  view  to  confining  the  sale 
of  intoxicating  liquor  to  one  of  two  separate 
entrances  to  parts  of  licensed  premises  where 
such  liquor  is  sold,  to  make  an  order  directing 
that  the  door  of  the  other  entrance  shall  be 
kept  locked  and  not  used  except  for  domestic 
or  private  purposes,  and  the  key  kept  by  the 
licensee.  Bushell  v.  Hammond  (73  L.  J.  K.6. 
1006 ;  [1904]  2  K.B.  663)  considered  and  dis- 
tinguished. Smith  V.  Portsmouth  Justices, 
76  L.  J.  K.B.  851 ;  [1906]  2  K.B.  229 ;  96  L.  T. 
5;  54  W.  R.  698;  70  J.  P.  497;  22  T.  L.  B. 
650— C.A. 

Existing  On-Lioence — Power  of  Idoensing 
Justices  to  Require  Undertaking.]— Licensing 
Justices  have  no  power  since  the  Licensing  Act, 
1904,  to  refuse  the  renewal  of  an  existing  on- 
licence  unless  the  applicant  consents  to  give  an 
rmdertaking  to  observe  certain  conditions  as  to 
the  conduct  and  management  of  the  business, 
such  conditions  not  being  conditions  covered 
by  any  of  the  grounds  of  refusal  specified  in 
section  1,  sub-section  1  of  the  Act,  or,  in  the 
case  of  beerhouses  licensed  prior  to  May  1, 
1869,  specified  in  section  8  of  the  Wine  and 
Beerhouse  Act,  1869.  So  held  by  Collins,  M.B., 
and  Cozens-Hardy,  L.J.  (Mathew,  L.J., 
dissenting).  Rex  v.  Dodds,  74  L.  J.  K.B.  599; 
[1905]  2  K.B.  40;  93  L.  T.  319;  53  W.  R.  669; 
69  J.  P.  210;  21  T.  L.  R.  391— C.A. 

Where  licensing  Justices  renew  licences,  but 
with  a  condition  which  they  have  no  power  to 
impose,  mcmdamus  will  lie  to  compel  them  to 
deliver  the  renewal  licences  without  the  con- 
dition,   lb. 

Beferenoe  to  Quarter  Sessions— Report  of 

Licensing  Jnstioes  —  Evidence  of  Matters  not 
Mention^  in  Eeport.] — Upon  an  application  for 
the  renewal  of  an  existing  on-licence,  the  licens- 
ing Justices  were  of  opinion  that  the  licence 
was  not  required,  and  referred  the  matter  under 
section  1  of  the  Licensing  Act,  1904,  to  quarter 
sessions,  together  with  their  report  thereon. 
Upon  the  hearing  before  the  committee  of  the 
quarter  sessions  it  was  proved  that  there  were 
a  large  number  of  other  licensed  houses  in  the 
immediate  vicinity,  one  of  which  was  being 
rebuilt  in  accordance  with  plans  approved  by 
the  renewal  authority.  Evidence  was  also  re- 
VOL.   I. 


ceived  as  to  the  structural  condition  and  state 
of  repair  of  the  applicant's  premises  for  the  pur- 
pose of  differentiating  them  from  some  of  the 
other  licensed  houses.  No  complaint  was  made 
in  the  report  as  to  the  structure  or  state  of 
repair  of  the  applicant's  premises : — Held,  that 
the  committee  were  entitled  to  go  into  evidence 
as  to  material  matters,  although  they  were  not 
referred  to  in  the  report,  and  that  therefore  the 
evidence  was  properly  received.  Howe  v.  New- 
ington  Licensing  Jt^tices,  76  L.  J.  K.B.  718 ; 
[1907]  2  K.B.  340 ;  96  L.  T.  700;  71  J.  P.  242  ; 
23  T.  L.  R.  474— D.  AfRrmed  in  C.A.  72  J.  P. 
12 ;  24  T.  L.  R.  174 ;  77  L.  J.  K.B.  263  ;  [1908] 
1  K.B.  260 ;  98  L.  T.  79. 

New  or  Benewed  Lioenoe — Premises  Bebnilt.] 
— Premises  for  which  a  tenant  held  a  licence 
were  during  the  year  for  which  it  was  current 
demolished  and  rebuilt  by  the  owner,  but  the 
tenant  during  the  reconstruction  continued  to 
carry  on  his  business  as  a  publican  in  the  pre- 
mises without  interruption.  The  internal 
arrangement  of  the  reconstructed  building  was 
different  from  that  of  the  old  building,  the 
floor  area  was  increased,  and  the  outside 
measurements  were  slightly  altered.  An  appli- 
cation for  a  certificate  applicable  to  the  recon- 
structed building  and  for  the  succeeding  year 
was  refused  by  the  magistrates,  but  granted  on 
appeal  by  the  quarter  sessions : — Held,  that,  as 
the  identity  of  the  premises  was  not  changed 
by  their  reconstruction,  or  the  existing  licence 
brought  to  an  end,  the  tenant's  application  was 
not  for  a  new  licence,  and  that  accordingly  the 
quarter  sessions  had  jurisdiction  to  entertain 
the  appeal.  Stevenson  v.  Hunter^  6  F.  761— 
Ct.  of  Sess. 

Disorderly  Hoose- Previons  Transfer,  notwith- 
standing same  Objection— Estoppel.]— Where  an 
application  for  a  transfer  of  a  licence  for  the 
sale  of  beer  by  retail  to  be  consumed  on  or  off 
the  premises  has  been  granted  at  the  transfer 
sessions,  notwithstanding  an  objection  that  the 
licensed  house  is  a  disorderly  house,  the  Jus- 
tices at  the  next  annual  licensing  sessions  are 
not  estopped  from  refusing  a  renewal  of  the 
licence  upon  the  same  objection  being  taken  on 
the  same  facts.  Smith  v.  Shann,  67  L.  J.  Q.B. 
819;  [1898]  2  Q.B.  347  ;  79  L.  T.  77— D. 

Beerhonse  —  Annual  Valne  —  Continuity  of 
Licence.] — Premises  to  which,  at  the  time  of 
the  passing  of  the  Licensing  Act,  1872,  a  licence 
was  attached  are  qualified  under  section  46  to 
receive  a  licence  without  regard  to  the  con- 
ditions of  annual  value  prescribed  by  that  Act, 
even  though  there  has  been  a  subsequent 
breach  of  continuity  in  the  licence.  Igoe  v. 
Shann,  72  L.  J.  K.B.  693;  [1903]  A.C.  320; 
89  L.  T.  105;  62  W.  R.  Ill;  67  J.  P.  333— 
H.L.  (E.) 

Change  of  Occupancy— Bemoval  —  Expiration 
of  Licence  before  Bemoval.] — Section  14  of  the 
Alehouse  Act,  1828,  which  provides  that  if, 
amongst  other  contingencies,  a  duly  licensed 
person  "  shall  remove  from  or  yield  up  the  pos- 
session of  the  house  specified  in  such  license  " 
the  Justices  at  a  special  session  may  grant  a 
renewal  of  the  licence  to  any  new  tenant  or 
occupier  of  the  house,  does  not  give  the  Jus- 
tices jurisdiction  to  grant  a  renewal  of  the 
licence  where  the  outgoing  occupier  has  not 
removed  until  after  the  expiration  of  his  licence. 

36 
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Simpkin  v.  Birminghafn  Justices  (41  L.  J.  M.C. 
102 ;  L.  R.  7  Q.B.  482)  approved.   Rex  v.  London 
County    Justices,   72  L.  J.  K.B.  647;    [1903] 
2  K.B.  19;  88  L.  T,  673;  61  W.  R.  629;  67  J.  P.  \ 
277— C.A.  I 

Semoval  of  Lioanee— Attaehing  Oonditioaa— 
Jnriidiction  of  Jutieot.]— Upon  an  application 
for  the  removal  of  an  existing  on-licence,  the 
licensing  Justices  are  not  entitled  to  impose 
the  conditions  which  they  are  empowered  by 
section  4,  sub-section  2  of  the  Licensing  Act, 
1904,  to  impose  in  the  case  of  the  grant  of  a 
new  on-licence.  Rex  v.  Drinkwater ;  Wincottf 
Ex  parte,  74  L.  J.  K.B.  722 ;  [1905]  2  K.B.  469 ; 
93  L.  T.  165;  64  W.  R.  96;  69  J.  P.  300; 
21  T.  L.  R.  614— D. 

Kotioe  to  Owner  of  Promiiea— Appeal  to 

Oonrt  of  Appeal— Appearance  of  Jnstioee— Ooete.] 
—The  provisions  of  section  60  of  the  Licensing 
Act,  1872,  with  regard  to  the  notice  to  be  given 
to  the  owner  of  licensed  premises  apply  to  any 
order  of  Justices  which  in  effect,  even  though 
not  in  form,  is  a  removal  order ;  and  Justices 
at  licensing  sessions  have  no  jurisdiction  to 
make  any  order  which  has  the  effect  of  a  re- 
moval order  unless  such  notice  has  been  given 
and  the  consent  of  the  owner  obtained.  Justices 
ought  not  to  appear  by  counsel  in  the  Court  of 
Appeal  in  appeals  from  Justices ;  if  they  do  so 
their  costs  will  be  disallowed.  Reg.v,  Thornton, 
67  L.  J.  Q.B.  249 ;  [1898]  1  Q.B.  334 ;  78  L.  T. 
95  ;  46  W.  R.  241 ;  62  J.  P.  196— C.A. 

Befosal— Appeal  to  Qnarter  Seeeions— Onus  of 
Proof— No  Appearamee  by  lieeniing  Jnitieee.]— 
Upon  an  appeal  to  quarter  sessions  under 
section  27  of  the  Alehouse  Act,  1828,  against  a 
refusal  by  Justices  sitting  at  the  general  annual 
licensing  meeting  to  renew  a  licence,  the  quarter 
sessions  cannot  without  hearing  any  evidence 
refuse  to  renew  the  licence.  Evans  v.  Conway 
Justices.  69  L.  J.  Q.B.  636;  [1900]  2  Q.B.  224 ; 
82  L.  T.  704 ;  48  W.  R.  577 ;  64  J.  P.  467— 
C.A. 

Beforence  to  Quarter  Seiiioni  —  Seport  of 
District  Jnitioes  —  Keoesiity  for  Independent 
Eyidenee  before  Quarter  Sefsions.]- The  report 
made  by  the  Justices  of  a  licensing  district  to 
quarter  sections  imder  section  1,  sub-section  2 
of  the  Licensing  Act,  1904,  does  not  amoxmt  to 
evidence  on  which  the  quarter  sessions  may 
rely  in  determining  the  question  of  the  re- 
newal of  the  licence  to  which  the  report  relates. 
Bartford  Brewery  Co,  v.  County  of  London 
Quarter  Sessions,  75  L.  J.  K.B.  597;  [1906] 
1  K.B.  696;  94  L.  T.  782;  70  J.  P.  197;  22 
T.  L.  R.  491— D. 

Seftwal  to  Benew— Appeal— Taxation  of  Costs.] 

— See  Appeal,  infra,  col.  1128. 


(e)  Compensation  for  Non-renewal, 

Principles  of  Aieoiiment.]- In  assessing  the 
amount  of  compensation  payable  rmder  sec- 
tion 2  of  the  Licensing  Act,  1904,  on  the  non- 
renewal of  an  existing  on-licence,  the  tribunal 
has  to  find  the  price  of  the  licensed  premises 
in  the  open  market,  add  to  that  amount  the 
depreciation  (if  any)  of  the  trade  fixtures,  and 


deduct  from  the  total  sum  so  arrived  at  the 
price  which  the  premises  wonld  fetch  in  the 
open  market  if  unlicensed.  Ashby's  Ccbham 
Brewery  Co,  {Crown,  Cobham),  Ex  parte; 
Ashby*s  Staines  Brewery  Co.  {Hand  and  Spear, 
Woking),  Ex  parte,  75  L.  J.  K.B.  983;  [1906] 
2  K.B.  754;  95  L.  T.  960;  70  J.  P.  372; 
22  T.  L.  R.  725— Kennedy,  J. 

In  ascertaining  the  price  the  licensed  pre- 
mises would  fetch  in  the  open  market  evidence 
is  admissible  of  the  amount  and  quality  of 
the  liquors  supplied  to  the  house  over  such 
a  period  of  tmie  as  will  serve  to  exclude 
the  risk  of  erroneous  inference  due  to  the 
influence  of  purely  temporary  or  accidental 
circumstances;  such  evidence,  however,  must 
be  evidence  of  the  profit  which  would  be  made 
ordinarily  and  normally,  not  of  profit  arising 
from  causes  purely  personal  to  the  tenant,  or 
from  other  peculiar  advantages.  Evidence  is 
also  admissible  of  the  position  and  structural 
condition  of  the  premises  and  of  the  condition 
and  probable  future  of  the  district  in  which 
they  are.  To  the  estimate  of  the  annual  profit 
has  to  be  added,  in  order  to  get  a  basis  for  the 
calculation  of  the  market  value  of  the  premises, 
the  rent  which  may  be  obtained  from  the 
tenant — that  is,  the  rack  rent  if  the  premises 
are  let  at  a  rack  rent,  or,  if  the  house  is  a  tied 
house,  the  annual  sum  the  tenant  would  be 
willing  to  pay  in  anticipation  of  the  profits 
likely  to  be  derived  from  the  sale  of  liquors 
supplied  to  him  by  the  brewers.  The  annual 
rent  and  annual  profit  having  been  ascertained, 
each  of  these  has  to  be  capitalised,  but  the 
number  of  years*  purchase  ^11  vary  with  the 
character  of  the  premises,  the  circumstances 
of  the  locality,  the  prospects  of  the  improve- 
ment of  the  business  done  in  the  particular 
premises,  the  general  state  of  the  liquor  trade, 
and  the  competition  in  the  market  for  the 
acquisition  of  this  class  of  property;  and  the 
assessing  tribunal  must  in  each  case  of  dispute 
decide  according  to  the  weight  of  the  evidence 
of  competent  witnesses.  To  the  amount  of 
compensation  so  arrived  at  no  sum  can  be 
added  in  respect  of  the  tenant's  interest  in  the 
premises.    lb, 

Compeniation  Charges  —  Tear  for  which 
Levied.] — The  charges  payable  under  section  3, 
sub-section  1  of  the  Licensing  Act,  1904,  to 
constitute  a  fund  to  compensate  persons  the 
renewal  of  whose  licences  has  been  refused  by 
quarter  sessions,  are  pud  in  respect  of  the 
year  from  April  5  to  April  5 — that  being  the 
period  during  which  a  licence  is  in  operation 
as  a  licence.  Horton  v.  Penn,  76  L.  J.  K.B. 
340;  [1907]  1  K.B.  561;  96  L.  T.  228;  71  J.  P. 
115;  23  T.  L.  R.  290— D. 

Diyision  of  Amount  among  Parties  Interefted 
—Principle  Applicable.]— In  dividing  the  sum 
awarded  as  compensation  for  the  non-renewal 
of  a  licence  between  the  reversioners  and  the 
lessees,  regard  must  be  had  to  their  contractual 
relations  with  respect  to  that  which  such  sum 
represents.  Liverpool  Corporation  v.  Walker, 
77  L.  J.  K.B.  46;  [1908]  1  K.B.  28;  71  J.  P. 
524;  97L.  T.764— D. 

In  a  case  where  the  property  is  not  of  a 
wasting  nature  the  present  value  of  the  re- 
spective interests  of  the  parties  is  a  matter  of 
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actuarial  oaloulation  at  such  rate  of  interest  as 
is  the  usual  rate  in  this  country  for  money  lent 
where  the  security  is  ample  and  no  part  of  the 
interest  is  required  for  insurance  against  risk, 
and  the  principle  upon  which  such  rate  is  to  he 
determined  is  a  question  of  law.    lb. 

DeterminAtion  by  Ck^unty  Court— Appeal  from.] 
— Where  the  question  of  such  dividend  had 
been  referred  by  quarter  sessions  to  the  County 
Court,  an  appeal  on  questions  of  law  lies  there- 
from to  the  High  Court.    lb, 

Ck^mpeniation  Fond— ExomptioxL  from  Oharge- 
ability— Hotel— Portion  of  Premises  used  as 
Pablie-Houso— Annual  Value  Exceeding  25Z.— 
Premises  used  for  Purpose  to  which  Holding  of 
Licence  "  merely  auxiliary."] — Where  a  portion 
of  the  premises  of  an  hotel  is  set  apart  and 
used  as  an  ordinary  public-house,  and  the 
annual  value  of  such  portion  exceeds  26Z.,  the 
hotel  does  not  come  within  the  words  "  licensed 
premises  .  .  .  used  ...  for  any  other  purpose 
to  which  the  holding  of  a  licence  is  merely 
auxiliary"  in  the  note  to  Schedule  I.  of  the 
Licensing  Act,  1904,  and  is  therefore  not  en- 
titled to  any  exemption  from  the  scale  of 
maximum  charges  in  respect  of  the  compensa- 
tion fund.  Bex  v.  Carter,  76  L.  J.  K.B.  137 ; 
[1907]  1  K.B.  298;  95  L.  T.  910;  71  J.  P.  60; 
23  T.  L.  R.  25-D. 

Beftisal  to  Benew  Licence  Subject  to  Ckmi- 
peniation  —  Ooonty  Borough  —  Oompeniation 
Authority—"  Whole  body  of  jostices  acting  in 
and  for  the  borough  "^Idnority  of  Jostices 
Acting.] — Where  the  whole  body  of  Justices 
as  the  compensation  authority  for  a  county 
borough  under  the  Licensing  Act,  190i,  do 
not  delegate  their  powers  to  a  committee,  and 
where  there  are  no  rules  fixing  a  quorum,  at 
least  a  majority  of  the  whole  body  of  Justices 
who  are  qualified  must  attend  and  act  at 
the  meetings  of  the  compensation  authority. 
Whether  the  whole  body  must  not  attend, 
quare.  Bex  v.  Leeds  Justices;  BinnSy  Ex 
parU,  76  L.  J.  K.B.  111 ;  95  L.  T.  916 ;  70  J.  P. 
617;  23  T.  L.  R.  48— D.  [See  now  6  Edw.  7, 
c.  42.] 

Compensation  Fund — ^Deduction  from  Bent — 
Incidence  of  Charge.] — See  Smithy  In  re ;  Smith 
V.  Dodsworthy  76  L.  J.  Ch.  442 ;  post.  Will. 

Deduction  of  Contribution  fh>m  Bent  of  House 
—Landlord's  Property  Tax.]— Sec  Revenub. 

Investment  of  Compensation  Xeneys— Deben- 
ture Trust  Deed.]— See  Noakes  v.  Nodkes  d  Co, 
and  Dawson  v.  Braime's  Tadcaster  Breweries, 
ante,  Company,  col.  423. 

Bating  of  Licensed  Premises— Deduction  of 
Amount  Paid.]— See  Waddle  v.  Sunderland 
Union,  76  L.  J.  K.B.  16 ;  post,  Poob  Law. 

Befnsal  to  Benew  by  Compensation  Authority.] 
See  Renewal,  supra. 


(f)  Transfer  of  LioeriM, 

<<  Licensed      premiiM  "  —  AlteraUons.]  —  C. 
cbtained   an   assignment   of   certain  licensed 


premises  and  the  licence  attached  thereto,  and 
applied  for  a  transfer  of  the  lioenoe.  The  assign- 
ment contained  a  reservation,  in  favour  of  the 
former  owner  and  licensee,  of  the  room  occupied 
by  him.  The  Justices  refused  to  grant  a  trans- 
fer, on  the  ground  that  ''the  whole  of  the 
licensed  premises"  had  not  been  assigned  to 
the  applicant: — Held,  that  the  true  test  was 
not  this,  but  whether  the  licensed  premises  as 
assigned  were  substantially  the  same  as  before. 
Beg,  V.  Donegal  Justices,  [1898]  2  Jr.  R.  662— 
Q.B.  D. 

Death  of  Tenant — ^Transfer  to  New  Tenant 
of  House  so  becoming  Unoccupied.]- In  August, 
1896,  a  full  licence  was  granted  to  M.  E.  for 
the  M.  Inn,  D.  In  November,  1896,  she  died 
intestate,  and  the  landlord  took  possession  of 
the  premises.  The  appellant  was  admitted  into 
possession  of  the  premises  by  the  landlord.  A 
beer  merchant  realised  all  the  effects  on  the 
premises  and  applied  the  proceeds  to  pay  a 
debt  owing  to  him,  and  the  licence  was  handed 
over  to  the  appellant  for  a  consideration.  On 
February  24, 1897,  an  application  was  made  at 
petty  sessions  on  behidf  of  the  appellant  for 
the  transfer  of  the  grant  of  a  licence  under 
9  Geo.  4,  c.  61,  s.  14,  until  the  expiration  of  the 
current  licensing  year,  but  that  was  refused. 
The  appellant  then  appealed  to  quarter  sessions, 
but  the  Court  held  that  they  had  no  power  to 
hear  the  case  because  it  did  not  come  within 
9  Geo.  4,  o.  61,  s.  14.  By  section  14  of  that 
Act,  if  any  person  duly  licensed  under  the  Act 
shall  die,  and  in  certain  other  contingencies 
whereby  the  licensed  premises  become  unoccu- 
pied, the  Justices  shall  have  power  to  grant  a 
Ucenoe  to  the  heirs  or  administrators  of  the 
person  so  dying,  or  to  the  tenant  or  occupier  of 
a  house  having  become  so  unoccupied : — Held, 
that  such  a  case  as  the  present  came  within  the 
Act,  and  the  Justices  at  quarter  sessions  had 
jturisdiction  to  hear  it.  Davies  v.  Evans,  11 
L.  T.  688;  62  J.  P.  120— D. 

**  Person  duly  licensed.'^— Upon  an  application 
under  section  14  of  the  Alehouse  Act,  1828,  by 
a  person  whose  house  has  been  pulled  down, 
for  the  grant  of  a  licence  to  sell  exciseable 
liquors  by  retail  to  be  drunk  or  consumed  in 
some  other  fit  and  convenient  house,  the  appli- 
cant must  shew  that  at  the  time  the  house  was 
pulled  down  he  was  keeping  it  as  an  inn,  and 
that  he  was  then  a  person  duly  licensed  under 
the  Act.  Beg,  v.  Yorkshire  (W.B,)  Justices; 
Shaw,  ex  parte,  67  L.  J.  Q.B.  279;  [1898] 
1  Q.B.  603;  78  L.  T.  47;  46  W.  R.  384;  62 
J.  P.  197— D. 

Inn  **  theretofore  kept  by  penoni  being  about 
to  remove"  therefhnn— Licence-holder Pr^bited 
firom  Selling— Power  of  Justices  to  TraniiiBr 
Licence.] — W.  applied  for  the  transfer  of  a 
licence  of  an  inn,  the  licence-holder  having 
become  bankrupt.  W.  had  received  the  key  of 
the  premises,  had  placed  furniture  in  the  house, 
and  nad  given  directions  for  the  painting  of  the 
premises.  He  had  also  let  rooms  in  the  house 
for  the  meetings  of  certain  clubs,  but  had  never 
slept  on  the  premises,  nor  occupied  them  as  a 
dwelling-house  or  as  licensed  premises.  The 
application  was  refused  by  the  Uoensing  Jus- 
tices, but  on  appeal  the  quarter  sessions  granted 
it,  intimating,  however,  that  W.  was  not  a  fit 
and  proper  person  to  hold    the  licence,  and 
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that  it  was  granted  to  him  as  a  temporary 
arrangement  on  the  understanding  that  he 
would  not  sell  lic^uors  under  the  licence,  and 
that  at  the  earhest  moment  an  application 
should  be  made  to  transfer  it  to  some  one  else. 
An  application  was  accordingly  made  for  a 
transfer  to  one  S.,who  had  signed  an  agreement 
for  the  tenancy  of  the  house  and  entered  into 
possession.  The  application  was  refused  b^  the 
Justices  on  the  ground  that  they  had  no  juris- 
diction to  grant  it,  but  on  appeal  the  quarter 
sessions  granted  the  transfer: — Held,  that  the 
question  whether  the  house  had  been  "  thereto- 
fore kept  **  by  W.  as  an  inn  within  the  meaning 
of  section  4  of  the  Alehouse  Act,  1828,  was  to 
a  great  extent  one  of  fact,  that  upon  the  evi- 
dence the  quarter  sessions  were  not  wrong  in 
holding  that  it  had  been  so  kept,  and  that  they 
had  therefore  jurisdiction  to  grant  the  transfer 
to  S.  Reg,  v.  Gotham  (67  L.  J.  Q.B.  682; 
[1898]  1  Q.B.  802)  distinguished.  Wilson  v. 
Crewe  Justices,  74  L.  J.  K.B.  894 ;  [1905]  1  K.B. 
491 ;  92  L.  T.  164 ;  63  W.  R.  882 ;  69  J.  P.  Ill ; 
21  T.  L.  R.  288— D. 

Oonditioii  on  Original  Grant— Lioenee  to  be 
giyen  up  on  Applicant  Leaving — Discretion.] — 

A  licence  was  granted  by  Justices  subject  to 
the  condition  that  it  should  be  given  up  upon 
the  original  holder  leaving  or  ceasing  to  carry 
on  business  upon  the  premises: — Held,  that 
this  condition  was  not  a  bar  to  the  Justices 
granting  a  transfer  of  the  licence  upon  the 
original  holder  leaving  or  ceasing  to  carry  on 
business  on  the  premises.  Oldham  Justices 
V.  Gee,  86  L.  T.  389;  50  W.  R.  394;  66  J.  P. 
341— D. 

Temporary  Transfer— Sale  without  Licence- 
Conviction  for  Second  Offence — ForfBitnre  of 
Licence — Jurisdiction  of  Justices.]— Where  a 
licensed  person  has  been  convicted  of  a  second 
offence  of  selling  by  retail  spirits  without  being 
duly  authorised  to  sell  the  same,  and  in  conse- 
quence has  had  his  licence  forfeited  under  sec- 
tion 3  of  the  Licensing  Act,  1872,  Justices 
sitting  at  petty  sessions  have  jurisdiction  to 
entertain  an  application  by  the  owner  of  the 
premises  under  section  15  of  the  Licensing  Act, 
1874,  for  authority  to  carry  on  the  business 
until  the  next  special  sessions  for  licensing  pur- 
poses, inasmuch  as  section  15  of  the  Act  of 
1874  contemplates  the  happening  for  the  first 
time  of  the  compound  event  of  a  conviction  for 
selling  spirits  without  a  licence,  and,  in  conse- 
c^uence  of  such  conviction,  forfeiture  of  the 
licence.  Flinn  S  Sons  (No.  1),  Ex  parte,  68 
L.  J.  Q.B.  777;  [1899]  2  Q.B.  154;  81  L.  T. 
27;  47  W.  R.  697 ;  63  J.  P.  660;  19  Cox  C.C. 
375— D. 

Appeal  against  Befosal  to  Transfer— €osts  of 
SuecessftU  Appeal — Certiorari.] — On  the  licens- 
ing Justices  refusing  to  transfer  a  licence  there 
was  an  appeal  to  quarter  sessions,  which  was 
allowed.  The  quarter  sessions  further  ordered 
the  Justices  to  pay  the  appellant's  costs,  and 
the  treasurer  of  the  County  Council  of  London 
to  refund  such  funds  to  the  Justices,  and  also 
the  solicitor  and  client  costs  of  the  Justices 
themselves  '.—Held,  that  there  was  no  jurisdic- 
tion under  sections  27  and  29  of  the  Alehouse 
Act,  1828,  to  make  the  order.  Reg.  v.  London 
Justices ;  London  County  Council,  ex  paiie,  78 
L.  T.  559;  46  W.  R.  558;  62  J.  P.  517— D. 


Consideration  of  SztranMos  Xattors  by  Jus- 
ticos— Mandamus  to  Hoar  and  Dotormine.]— In 
a  case  where  it  is  manifest  that  licensing 
Justices,  in  granting  a  transfer  of  a  licence, 
have  taken  into  consideration  matters  extra- 
neous to  the  statutes  giving  them  jurisdiction, 
the  Court  will  grant  a  mandamus  to  the  Justices 
to  hear  and  determine  according  to  law.  Beg.  v. 
Cotham,  67  L.  J.  Q.B.  632;  [1898]  1  Q.B.  802; 
78  L.  T.  468;  46  W.  R.  512;  62  J.  P.  435— D. 


(g)  Appeal 

Appeal  to  Quartor  Sessions— Licensing  Justiees 
Appearing  as  Sospondents— Right  to  Indemnity 

Costs.]— Licensing  Justices  who,  being  served 
with  notice  of  appeal  to  quarter  sessions  against 
their  refusal  to  renew  a  licence  for  the  sale  of 
intoxicating  liquors,  appear  as  respondents  and 
successfully  oppose  the  appeal,  are  entitled  to 
indemnity  costs  under  section  29  of  the  Ale- 
house Act,  1828.  Reg.  v.  Worcestershire  Justices, 
69  L.  J.  Q.B.  826 ;  [1900]  2  Q.B.  576  ;  83  L.  T. 
272  ;  49  W.  R.  89 ;  64  J.  P.  707— C.A. 

Licensing  Justices  Appearing  on  Appeal 

—Jurisdiction  to  give  Costs  against  Justioos.]— 
Upon  an  appeal  from  a  refusal  by  licensing 
Justices  to  renew  a  licence,  the  Court  of  quarter 
sessions  has  no  jurisdiction,  if  the  appeal  is 
allowed,  to  order  the  licensing  Justices  to  pay 
costs,  although  the  Justices  appear  by  counsel 
and  call  evidence  in  opposition  to  the  renewal. 
Reg.  V.  Staffordshire  Justices,  67  L.  J.  Q.B.  931 ; 
[1898]  2  Q.B.  231  ;  79  L.  T.  142 ;  62  J.  P. 
741— D. 

Order   as   to  Costs  —  Borough  having 

no  Court  of  Quarter  Sessions  —  Liability  of 
County  for  Payment  of  Costs.]  —  The  word 
^' place*'  in  section  29  of  the  Alehouse  Act, 
1828,  means  a  place  having  a  separate  Court  of 
quarter  sessions.  A  county  borough  had  a 
separate  commission  of  the  peace,  but  no  sepa- 
rate Court  of  quarter  sessions.  An  appeal  from 
a  refusal  by  the  borough  Justices  to  renew  a 
licence  having  been  successfully  brought  to  the 
Court  of  quarter  sessions  for  the  county,  an 
order  was  made  by  the  quarter  sessions  upon 
the  borough  treasurer  for  payment  of  the  costs 
of  the  borough  Justices: — Held,  that  the 
borough  was  not  a  '*  place  "  within  the  meaning 
of  section  29  of  the  Alehouse  Act,  1828,  that 
the  Justices  had  acted  for  the  county,  and  that 
the  order  for  payment  of  their  oosts  should  have 
been  made  upon  the  county  treasurer.  Rex  v. 
Warwickshire  Justices,  71  L.  J.  K.B.  605 ;  [1902] 
2  K.B.  101 ;  86  L.  T.  668 ;  66  J.  P.  549— D. 

Vnsueoessfkd   Opposition  by  Justiooo— 

Order  of  Quarter  Sessions  for  Payment  of  Costs  to 
Clerk  of  Justices— Taxation  out  of  Sessions- 
Validity  of  Order.]— An  order  of  quarter  sessions, 
purporting  to  have  been  made  under  section  29 
of  the  Alehouse  Act,  1828,  directed  the  treasurer 
of  a  borough  to  pay  to  W.,  who  was  the  clerk  of 
the  borough  Justices,  a  certain  sum  for  the 
reasonable  costs,  charges,  and  expenses  which  he 
had  been  put  to  and  had  incurred  in  supporting 
a  decision  of  the  Justices  refusing  an  alehouse 
licence.  The  sum,  for  which  a  blank  had  ori- 
ginally been  left  in  the  order,  had  been  ascer- 
tained on  taxation  and  inserted  in  the  order  by 
the  clerk  of  the  peace  between  the  date  of  the 
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sessions  at  which  the  order  had  been  made  and 
a  subsequent  date  to  whioh  they  had  been  ad- 
journed. Neither  the  treasurer  nor  the  cor- 
poration of  the  borough  had  been  a  party  to 
the  proceedings  or  had  received  notice  of  or 
was  represented  at  the  taxation.  W.  had  been 
directed  by  a  resolution  of  the  Justices  to  have 
the  case  fully  represented  at  quarter  sessions, 
and  to  incur  such  costs  as  the  circumstances 
demanded,  and  was  afterwards  authorised,  but 
only  by  a  majority  of  these  Justices,  to  receive 
the  sum  mentioned  in  the  order : — Held,  that 
the  order  was  invalid,  inasmuch  as  the  Court  in 
making  it  had  not  exercised  the  jurisdiction 
conferred  upon  it  by  the  above  section,  which 
is  to  order  payment  of  such  sum  as  shall  in  the 
opinion  of  the  Court  be  sufficient  to  indemnify 
the  Justices.  Held,  further,  per  Ridley,  J., 
that  the  order  v^as  not  invalid  in  directing  the 
sum  to  be  paid  to  W.,  because  he  had  been 
appointed  within  the  meaning  of  the  section  by 
the  Justices  to  receive  it  ;  per  Biqham,  J., 
that  it  was  invalid  in  directing  the  sum  to  be 
paid  to  W.,  because  he  had  not  been  so  ap- 
pointed. Reg.  V.  Winder,  69  L.  J.  Q.B.  729; 
[1900]  2  Q.B.  666;  83  L.  T.  171;  48  W.  R.  605; 
64  J.  P.  741— D. 

Order  Directing  Alterationi  in  Licensed  Pre- 
miiet  —  Appeal  —  Jnriidiotion  of  Becorder.]— 
An  appeal  against  an  order  of  licensing  Justices 
under  section  11,  sub-section  4  of  the  Licensing 
Act,  1902,  directing  alterations  on  the  licensed 
premises,  may  be  entertained  by  the  recorder 
of  the  city  in  which  the  premises  are  situated. 
(Kennbdy,  J.,  dissenting.)  Rex  v.  Bath  (Be- 
carder),  78  L.  J.  K.B.  848 ;  [1904]  2  K.B.  570  ; 
91  L.  T.  388;  68  J.  P.  438;  53  W.  R.  252; 
20  T.  L.  R.  526— D. 

Befusal  to  Benew  Subject  to  Payment  of  Com- 
pensation —  County  Borough  —  Appeal  from 
Whole  Body  of  Justices  to  Quarter  Sotiions.]— 

No  appeal  lies  to  quarter  sessions  from  the 
determination  of  the  whole  body  of  Justices 
acting  in  and  for  a  county  borough  who,  on  a 
Reference  to  them  by  the  borough  licensing 
committee,  have  refused  to  renew  a  licence 
subject  to  the  payment  of  compensation  imder 
the  Licensing  Act,  1904.  Rex  v.  Southampton 
Justices  ;  Fuller,  Smith  db  Turner,  Ex  parte, 
75  L.  J.  K.B.  322 ;  [1906]  1  K.B.  505  ;  94  L.  T. 
442;  54  W.  R.  530;  70  J.  P.  137;  22  T.  L.  R. 
845~D. 

Power  to  State  CM^.^Semble  {per  Dar- 
liiNQ,  J.). — On  such  a  matter  the  whole  body  of 
Justices  for  a  county  borough  have  power  to 
state  a  Case.    lb. 

Employment  of  County  Solicitor  —  Costs  of 
Solicitor  Betained  by  Licensing  Jastieos.]— 
Where  upon  an  appeal  to  the  Court  of  quarter 
sessions  from  the  refusal  of  licensing  Justices 
to  renew  a  licence  the  licensing  Justices  appear, 
the  Court  of  quarter  sessions  has  no  jurisdiction 
to  compel  the  licensing  Justices  to  employ  a 
particuLBir  solicitor  to  act  for  them;  and  an 
order  disallowing  the  profit  charges  of  the  soli- 
citor actually  employed  by  the  licensing  Justices 
is  bad,  and  wiU  be  quashed  by  the  High  Court 
on  motion  for  certiorari.  Rex  v.  Yorkshire 
(West  Riding)  Justices,  73  L.  J.  K.B.  224; 
[1904]  1  K.B.  545;  90  L.  T.  381 ;  52  W.  R.  540 ; 
68  J.  P.  167 ;  20  T.  L.  R.  211— D. 


4.  Beebhouseb. 


Old  Beerhouse — Alterations  —  Jurisdiction  of 
Justices  to  Befuse  Benewal.] — Where  it  is  found 
as  a  fact  by  Justices  that  a  beerhouse,  licensed 
before  and  continuously  since  May  1,  1869,  has 
since  the  last  renewal  of  the  licence  been  so 
altered  as  that  the  character  of  the  premises 
is  substantially  difierent,  the  Justices  in  the 
exercise  of  their  judicial  discretion  are  not 
limited  to  the  four  grounds  of  objection  men- 
tioned in  the  Wine  and  Beer  House  Act,  1869, 
s.  8,  but  may  take  other  matters  into  their  con- 
sideration, including  the  requirements  of  the 
neighbourhood.  Reg.  v.  Sheffield  Justices,  63 
J.  P.  595— C.A. 

Ho  Trade  done  on  Premises  for  Years- 

Beftiial  Confined  to  Four  Grounds.] — The  renewal 
of  a  beerhouse  certificate  which  was  in  force  on 
May  1,  1869,  and  has  been  annually  renewed 
from  that  time  onwards,  can  only  be  refused  to 
a  new  resident  occupier  of  the  premises  on  one  or 
more  of  the  four  grounds  specified  in  section  8 
of  the  Wine  and  Beer  House  Act,  1869,  notwith- 
standing that  no  use  has  been  made  of  it,  no 
beer  having  been  sold  for  many  years,  and  that 
the  needs  of  the  neighbourhood  do  not  require 
it.  Mackrell  v.  Brentford  Justices,  69  L.  J.  Q.B. 
748;  [1900]  2  Q.B.  387  ;  83  L.  T.  31 ;  48  W.  R. 
648;  64  J.  P.  663— D. 

Conviction  for  Sale  of  Spirits  without  Licence 
—Forfeiture  of  Licence— Application  by  Owner 
for  Authority  to  Carry  on  Business  —  Justices' 
Licence  not  in  Bxistence  at  Time  of  Application 
— BeftLial  not  Confined  to  Four  Grounds.]- The 
tenant  of  a  beerhouse,  the  licence  of  which  for 
the  sale  of  beer  by  retail  had  been  continuously 
renewed  since  May  1, 1869,  imtil  the  year  1903, 
was  convicted  in  July,  1903,  under  the  Excise 
Licences  Act,  1825,  of  having  sold  spirits  with- 
out a  spirit  licence.  The  beerhouse  was  then 
closed  for  the  sale  of  beer  and  wine,  and  was 
not  again  opened  until  after  the  hearing  of  an 
appeal  in  October,  1903.  Li  September  the 
owners  of  the  beerhouse  applied  under  sec- 
tion 15  of  the  Licensing  Act,  1874,  to  the 
special  licensing  sessions  for  the  grant  of  a 
licence  for  the  sale  of  beer  and  wine  in  respect 
of  such  premises  to  their  nominee,  who  was 
then  the  real  resident  holder  and  occupier  of 
the  premises.  The  grant  was  refused  upon 
groimds  other  than  one  of  the  four  grounds 
specified  in  section  8  of  the  Wine  and  Beer 
House  Act,  1869,  but  on  appeal  the  quarter 
sessions  in  October  decided  in  favour  of  the 
owners'  contention  that  the  jurisdiction  of  the 
licensing  Justices  to  refuse  the  grant  was  limited 
to  one  or  more  of  the  four  specified  grounds, 
and  allowed  the  appeal  subject  to  a  Special 
Case  : — Held  (reversing  the  decision  of  the 
Divisional  Court,  which  affirmed  the  quarter 
sessions),  that,  the  Excise  licence  having  been 
forfeited  by  virtue  of  section  7  of  the  Beerhouse 
Act,  1840,  the  effect  of  that  forfeiture  was  to 

Eut  an  end  to  the  Justices'  licence,  so  that  it 
ad  ceased  to  be  in  force.  Held  also,  that,  the 
Justices'  licence  not  being  in  force  at  the  date 
of  the  application  by  the  owners  for  the  grant 
of  a  licence  under  section  14  of  the  Alehouse 
Act,  1828,  as  applied  to  the  case  by  section  15  of 
the  Licensing  Act,  1874,  the  Justices  at  special 
sessions  were  not  limited  under  section  19  of 


Digitized  by  LjOOQIC 


1131 


INTOXICATING  LIQUORS. 


1132 


the  Wine  and  Beerhouse  Act,  1869,  to  one  of 
the  four  grounds  of  refusal  specified  in  section  8 
of  the  Act  of  1869.  Freer  v.  Murray  (63  L.  J. 
M.C.  242 ;  [1894]  A.C.  676)  followed.  Flirvn.  A 
Sons,  Ex  parte  (No,  2)  (68  L.  J.  Q.B.  1025; 
[1899]  2  Q.B.  607)  disapproved.  Tower  Jtisticet 
V.  Chambers,  73  L.  J.  K.B.  951 ;  [1904]  2  K.B. 
903 ;  91  L.  T.  643 ;  68  J.  P.  581 ;  20  T.  L.  R. 
784— C.A.    Reversing,  52  W.  R.  541— D. 

6.  Conduct  op  Licensed  Premises. 

(a)  Hours. 

EzteBfioii  of  Timo  during  wbieh  Publie-honie 
may  be  Kept  Open— Jnriidictioii  of  Jnstioef— 
Writ  of  Certiorari.] — An  order  of  Justices  xinder 
section  26  of  the  Licensing  Act,  1872,  extending 
the  hours  during  which  a  licensed  house  may 
be  kept  open  for  the  sale  of  intoxicating  liquors 
is  in  the  nature  of  a  judicial  order,  and  may  be 
brought  up  on  certiorari.  Bex  v.  Johnson,  74 
L.  J.  K.B.  585 ;  [1905]  2  K.B.  59 ;  92  L.  T.  654 ; 
53W.R.655;69J.  P.  286;  21  T.  L.  R.  423— D. 


(b)  Sale  of  Liquors. 

Liability  of  Pabliean  to  Supply  Seasonable 
Sefrethment  to  All  Cknnerf .] — Whether  there  is  a 
liability  on  the  part  of  a  licensed  publican  to 
supply  reasonable  refreshment  to  all  comers, 
qucBre.  Reg.  v.  Antrim  Justices,  [1900]  2  Ir.  R. 
492— Gibson,  J. 

Selling  Intoxieating  Liquor  without  Lieenoe — 
House  of  Commons  Bar— Sale  by  Servant— 
Liability.]— A  servant  of  the  House  of  Commons 
who,  while  serving  at. a  bar  within  the  precincts 
of  the  House,  soils  intoxicating  liquor  to  a 
person  who  is  not  a  member  of  the  House,  is 
not  liable  to  be  convicted  under  section  8  of  the 
Licensing  Act,  1872,  of  selling  by  retail  intoxi- 
cating liquor  without  being  duly  licensed.  But 
semble  that  the  Licensing  Acts  are  applicable 
to  the  Houses  of  Parliament.  Williamson  v. 
Norris,  68  L.  J.  Q.B.  31 ;  [1899]  1  Q.B.  7 ;  79 
L.  T.  415;  47  W.  R.  94;  62  J.  P.  790;  19  Cox 
C.C.  203— D. 

Sale  by  XTnlicensed  Person  not  the  Agent 

or  Servant  of  Lieensoe  under  Cover  of  Lieenoe.]— 

The  mere  fact  of  there  being  an  existing  licence 
and  an  existing  licensee  living  in  the  licensed 
house  does  not  authorise  any  person  other  than 
the  licensee,  his  agent  or  servant,  to  sell  intoxi- 
cating liquor  in  that  house  under  cover  of  the 
licence;  and  if  a  person  who  is  neither  the 
licensee  nor  the  agent  or  servant  of  the  licensee 
under  cover  of  the  licence  sells  in  the  licensed 
house  liquor,  which  is  his  own  and  which  he  is 
selling  for  his  own  benefit,  he  may  be  convicted 
under  section  3  of  the  Licensing  Act,  1872,  of 
selling  without  a  licence,  notwithstanding  that 
there  is  an  existing  licence  and  an  existing 
licensee  livmg  in  the  licensed  premises,  and  the 
licensee  mav  also  be  convicted  of  aiding  and 

^^71  J.  P.  38 ;  23  T.  L.  R.  20;  21  Cox  C.C. 
eating  Uquor  is  sold  on  CTKeTw^o^- 


a  manager  who  holds  a  licence,  the  owner  most 
also  hold  a  licence,  inasmuch  as  the  selling  by 
the  manager  constitutes  a  selling  by  the 
owner  within  the  meaning  of  section  3  erf 
the  Licensing  Act,  1872.  Dunning  v.  Owen, 
76  L.  J.  K.B.  796 ;  [1907]  2  K.B.  237 ;  97  L.  T. 
241;  71  J.  P.  383;  23  T.  L.  R.  494— D. 

A.,  who  was  not  licensed  to  sell  intoxicating 
liquors,  entered  into  a  contract  to  supply  re- 
freshments, including  intoxicating  liquors,  at 
a  certain  exhibition,  and  arranged  with  B.,  who 
held  a  licence  to  sell  intoxicating  liquors  at 
another  place,  that  he  should  obtain  an  occa- 
sional licence  to  sell  intoxicating  liquor  at  the 
exhibition.  The  beer  was  sold  by  B.  and  by 
barmaids  employed  by  B.  in  his  own  business, 
but  who  were  paid  by  A.  while  at  the  exJii- 
bition.  The  beer  was  sent  to  the  exhibition 
by  order  of  A.,  who  afterwards  paid  for  it.  The 
proceeds  of  sale  were  put  into  a  till  and  taken 
;  away  by  a  person  in  the  employ  of  A.  The  bar 
and  staff  were  under  the  control  of  B.,  who  was 
not  remunerated  for  his  services,  and  did  not 
take  any  share  of  the  profits.  A.,  although  he 
was  present,  did  not  sell  any  beer  himself  and 
did  not  interfere  with  or  control  the  sale : — 
Held,  that  the  sale  was  a  sale  by  A.,  and  that 
therefore  he  was  guilty  of  an  offence  against 
i  section  3  of  the  Licensing  Act,  1872,  in  selling 
1  intoxicating  liquor  without  a  licence,  the  fact 
that  A.'s  agent  B.,  who  actually  sold  the  liquor, 
held  a  licence  being  immaterial.    lb, 

I     Assignment  of  Fremises— Interim  Order 

— Transfsr  Seftased— Se-assignment  to  Origiiua 
!  Licensee.] — A  held  a  publican's  licence  for  the 
I  period  of  twelve  months  from  October  10,  1902, 
I  in  respect  of  certain  premises  which  he  held 
'  under  lease  for  a  term  of  years  subject  to  a 
I  mortgage.      In    February,    1903,    A    and    the 
mortgagees    executed    a    deed  ^  assigning     the 
I  premises,    licence,    and    goodwill    to    B,    who 
I  executed  a  fresh  mortgage  to  the  same  mort- 
gagees.   A  also  purported  to  assign  the  licence 
1  to  B  by  indorsement.    A  gave  up  possession  to 
B,  who  obtained  the  usual  interim  order   at 
petty  sessions,  to  remain  in  force  until  the  next 
(April)  quarter  sessions,  and  B  proceeded   to 
carry  on  the  trade  of  a  publican  upon  the  pre- 
mises.     In    April,    1903,    shortly    beforo     the 
quarter  sessions,  B  was  convicted  of  an  offence 
against    the    licensing    laws.      At    the    April 
'  quarter  sessions  the  police  opposed  the  transfer 
'  of  the  licence  to  B,  and  the  Justices  refused  to 
I  grant  it,  on  the  grounds  of  the  unsuitability  of 
I  the  premises  and  the  character  of  the  appli- 
cant.    B  then  conveyed  all  his  interest  in  the 
I  premises,  licence,  and  goodwill  to   the  mort- 
!  gagees,  who  subsequently,  on  May  16,  1903,  let 
I  the  premises  to  A  for  six  months.    A  went  back 
into  possession,  and  resumed  his  trade   as   a 
I  publican.    He  was  summoned  for  having  sold 
I  on  May  26, 1903,  intoxicating  liquors  without 
being  duly  licensed: — Held,  that  he   was   not 
liable  to  be  convicted  of  the  offence  charged, 
i  Dumigan  v.  Walsh,  [1904]  2  Ir.  R.  298— K.B.D. 

i     Temporary    Transfiur  —  Oonyietion     for 

Saeond  Offence— Forfeiture  of  Lioeneo — Juris- 
diction of  Justices.]— Where  a  licensed  person 

I  has  been  convicted  of  a  second  offence  of  selling 
by  retail  spirits  without  being  duly  authorised 
to  sell  the  same,  and  in  consequence  has  had 
his  licence  forfeited  under  section  8  of  the 
Licenshig  Act,  1872,  Justices  sitting  at  petty- 
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sessions  have  jurisdiction  to  entertain  an  appli- 
cation by  the  owner  of  the  premises  under 
section  15  of  the  Licensing  Act,  1874,  for 
authority  to  carry  on  the  business  until  the  next 
special  sessions  for  licensing  purposes,  inasmuch 
as  section  15  of  the  Act  of  1874  contemplates 
the  happening  for  the  first  time  of  the  com- 
pound event  of  a  conviction  for  selling  spirits 
without  a  licence,  and,  in  consequence  of  such 
conviction,  forfeiture  of  the  licence.  Flinn  d 
Sons  {No.  1),  Ex  parte,  68  L.  J.  Q.B.  777 ;  [1899] 
2  Q.B.  164;  81  L.  T.  27;  47  W.  R.  697;  63  J.  P. 
660— D. 

Lieensee  Leaving  Premises  during  Onr- 

reney  of  Licenee— Abandonment  of  Lieenee— 
Betnm  to  PromiseB.] — A  licensee,  during  the 
currency  of  his  licence,  in  consequence  of  a  dis- 
agreement with  his  father,  who  was  the  owner 
of  the  premises,  left  the  premises  for  some 
months  and  took  no  part  in  their  management. 
Thereafter,  but  still  during  the  currency  of  the 
licence,  he  returned  and  re-took  possession  of 
the  premises,  having  in  the  meantime  sought  : 
to  transfer  the  licence  to  another  person.    On  ' 
his   return  and  resuming   possession  he  was  | 
summoned  and    convicted  for  selling  intoxi- 
cating liquor  without  a  licence,  the  Justices  ' 
holding  that  he  had  abandoned  the  licence : — 
Heldy  that  the  conviction  must  be  quashed,  as 
the  Justices  were  not  entitled  to  hold  that  in 
the  circumstances  the  licence  had  been  aban- 
doned.   Latorence  v.  O'Hara,  67  J.  P.  369— D. 

Selling  without  Licence — Oifenoe  of  Trifling 
Nature.] — See  Barnard  v.  Barton,  post,  Justice 
OP  THE  Peace,  col.  1162. 

Sale  off  the  Licensed  Premisas— Order  Given 
to  Traveller— Appropriation  of  Goods  to  Order.] 
— An    order   for    twelve   bottles   of    beer  was  ; 
given  by  a  customer  at  her  own  house  to  the  | 
traveller  employed  by  the  holder  of  a  retail  off-  | 
licence.    The  order  was  taken  to  the  licensed  | 
premises,  where  it  was  accepted  by  the  licensee, 
by  whom  the  twelve  bottles  were  appropriated  j 
to  the  order  of  the  customer  and  afterwards 
delivered  to  the  customer  at  the  latter's  house,  I 
where  payment  for  the  same  was  received: — 
Held,  that  the  sale,  within  the  meaning  of  the 
Licensing  Act,  had  taken  place  on  the  licensed  j 
premises,  and  not  at  the  house  of  the  customer.  I 
Walker  v.  Walker,  90  L.  T.  88 ;  67  J.  P.  452 ;  20  I 
Cox  C.C.  594-D. 

By  a  verbal  standing  order  between  R.,  a 
carter  of  a  firm  of  brewers,  and  a  customer 
beer  was  delivered  at  the  latter*s  house  every 
fortnight.  On  K.  leaving  the  employment  of 
that  firm  and  entering  that  of  another,  the 
customer  agreed  with  R.  to  continue  the  stand- 
ing order  to  any  brewers  by  whom  R.  might  be 
employed.  The  order  was  in  each  case  taken 
to  the  brewers  at  the  licensed  premises  where 
the  order  was  accepted.  The  beer  was  paid  for 
on  delivery: — Held,  that  the  sale  was  carried 
out  at  the  licensed  premises  and  not  at  the 
customer's  house.  Hewitt  v.  Jervis,  68  J.  P. 
54— D. 

Sale  at  Unlicensed  Place — Traveller— Order 
— Appropriation.] — The  respondent,  a  brewer, 
carrying  on  business  in  W.  Road,  L.,  held  a 
wholesale  licence  besides  a  retail  licence  in 
respect  of  those  premises  enabling  him  to  sell 


beer  for  consumption  off  the  premises.  On 
July  10  his  traveller  called  at  the  house  of 
M.  A.  B.,  K.  Terrace,  H.,  and  obtained  an  order 
for  six  bottles  of  beer.  He  entered  the  order  in 
a  memorandum  book  he  had  with  him.  Nothing 
more  was  done  at  this  house  by  the  traveller, 
and  the  goods  were  delivered  by  the  respon- 
dent's carter  on  July  14.  On  delivering  the 
bottles,  which  were  not  marked  in  any  way 
indicating  any  appropriation,  the  carter  took 
the  bottles  from  a  box  which  was  constructed 
to  contain  twelve,  but  which  only  contained  the 
six  ordered  by  M.  A.  B.  There  was  no  address 
or  label  on  the  boxes,  and  the  beer  was  paid  for 
on  delivery,  and  the  appellant  contended  the 
sale  took  place  at  K.  Terrace.  It  was  proved 
that  the  practice  was  for  each  traveller  to  enter 
his  orders  in  an  order  book  at  the  licensed 
premises.  The  respondent  himself  entered  all 
these  orders  in  a  private  general  order  book,  and 
contended  that  he  accepted  or  rejected  each 
order  as  he  considered  fit.  He  then  entered 
them  in  the  general  delivery  book : — Held,  that 
there  had  been  a  sale  of  beer  at  K.  Terrace,  and 
that  no  sale  and  appropriation  took  place  at  the 
licensed  premises.  Cocker  v.  McMullen,  81 
L.  T.  784 ;  64  J.  P.  245 ;  19  Cox  C.C.  429— D. 

Evidence — Wine  Supplied  to  Customer  at 

Unlicensed  Bestaurant  —  Pnrohase  by  Waiter 
with  Oustomcr's  Money  at  Licensed  Premises  in 
Vicinity— Bestaorant-Keeper  Interested  in  Busi- 
ness Oarried  on  at  Licensed  Premises.]- The  ap- 
pellant was  the  proprietor  of  an  unlicensed 
restaurant,  and  he  also  carried  on  in  partner- 
ship with  another  person  the  business  of  a 
wine-dealer  at  premises  in  the  vicinity,  in 
respect  of  which  his  partner  held  a  licence  as  a 
deiAer  in  foreign  wine.  A  customer  at  the 
restaurant  having  ordered  a  meal,  the  waiter 
shewed  him  a  list  of  wines  and  prices,  from 
which  the  customer  selected  a  pint  bottle  of 
claret  at  l5.  6d.  The  waiter  asked  the  customer 
to  pay  for  the  wine,  and  the  customer  gave  him 
Is.  6d.  The  waiter  then  went  to  the  licensed 
premises,  purchased  a  pint  bottle  of  claret,  for 
which  he  paid,  though  there  was  no  evidence 
as  to  the  price,  and  returned  with  the  wine, 
which  he  served  to  the  customer,  who  consumed 
it.  On  an  information  against  the  appellant 
for  selling  the  wine  at  the  restaurant  without  a 
licence,  the  magistrate  found  that  there  had 
been  a  sale  at  the  restaurant,  and  convicted  the 
appellant : — Held,  that  the  evidence  justified 
the  finding,  and  that  the  conviction  was  right. 
Pasquier  v.  NeaU,  71  L.  J.  K.B.  835 ;  [1902] 
2K.B.287;  87L.T.  230;  51W.R.  92;  67  J.  P. 
49 ;  20  Cox  C.C.  350— D. 

Office   for   Beceiving   Orders  —Orders 

Transmitted  to  Licensed  Plaee.]— Brewers  hav- 
ing a  retail  off-licence  for  the  sale  of  beer  in 
respect  of  premises  in  P.  Street,  Cardiff,  oc- 
cupied an  office  in  M.  Street,  Cardiff,  for  which 
they  held  no  licence  and  at  which  no  beer 
was  kept.  This  office  was  opened  merely  for 
the  purpose  of  receiving  orders,  which  were 
then  sent  on  to  the  licensed  premises  in  P. 
Street,  where  they  were  accepted  or  rejected. 
No  orders  were  accepted  and  no  payments 
were  made  at  this  office,  and  there  was  no 
appropriation  of  the  beer  there,  but  the  orders 
were  simply  forwarded  to  the  licensed  premises, 
where,  if  the  order  were  accepted,  the  beer  was 
appropriated  to  the  purchaser,  and  the  beer  so 
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appropriated  was  afterwards  delivered  at  the 
parcbaser*8  residence,  where  payment  was 
made  :— ifeW,  that  what  took  place  in  the  office 
in  M.  Street,  where  the  orders  were  merely 
received  and  forwarded,  was  not  a  sale  of  the 
beer  at  that  place  within  the  meaning  of  sec- 
tion 37  of  the  Excise  Act,  1860,  and  that  the 
brewers  could  not  be  convicted  under  that 
section  of  selling  the  beer  *'  at  any  other  house 
or  place  than  the  house  or  place  specified  in 
their  licence."  Per  Channell,  J. — To  bring  a 
case  within  the  section  it  is  not  necessary  that 
there  should  be  an  actual  sale  and  the  passing 
of  the  property  in  the  liquor  sold ;  it  is  suffi- 
cient if  there  be  a  binding  executory  contract 
for  a  sale  to  be  carried  out  at  a  future  time, 
though  no  property  passes  at  the  time.  Ste- 
phenson V.  Bogers,  80  L.  T.  193;  63  J.  P. 
230— D. 

OanTasMT  Employed  to  take  Orders  at 

Coftomert*  Hoiuet — Aoceptanoe  of  Order  and 
Appropriation  at  licented  Premiies.]— The  ap- 
pellant, a  brewer  who  was  licensed  for  the  sale 
by  retail  of  liquors  at  his  licensed  premises,  em- 
ployed one  C.  to  obtain  orders  for  the  appellant's 
beer  from  persons  in  a  certain  district,  and  sub- 
sequently to  deliver  the  beer  so  ordered  at  the 
houses  of  the  persons  ordering  the  same.  In 
obtaining  the  orders  and  delivering  the  beer, 
C.  was  required  to  observe  certain  rules  to  the 
effect  that  no  beer  was  to  be  delivered  imless 
the  same  had  been  previously  ordered  and  the 
order  had  been  entered  in  an  order-book  and 
sent  to  the  licensed  premises  the  day  before 
the  order  was  to  be  executed,  and  no  money 
was  to  be  taken  for  the  beer  by  the  person 
taking  the  order  until  the  goods  were  delivered. 
These  rules  were  not  known  by  or  communi- 
cated to  customers.  Postcards  were  also  given 
to  C.  for  the  use  of  customers  upon  which  they 
could  send  their  orders;  but  these  were  not 
always  given  to  persons  on  whom  he  called. 
In  accordance  with  his  usual  course  of  business, 
0.  caUed  at  a  customer's  house  and  received  an 
order  for  a  jar  of  beer.  He  entered  the  order 
in  his  order-book,  which  on  the  next  day  was 
sent  on  to  the  appellant  at  his  licensed  pre- 
mises, where  the  order  was  accepted  and  the  jar 
was  appropriated  to  the  customer  at  the  licensed 
premises.  The  jar  was  placed  on  the  appellant's 
cart  and  was  delivered  to  the  customer  at  his 
house,  where  it  was  paid  for  on  delivery : — Held^ 
that  what  took  place  at  the  customer's  house 
was  merely  the  taking  of  an  order  to  be  for- 
warded on  to  the  licensed  premises,  to  be  there 
dealt  with  by  the  appellant,  and  that  therefore 
there  was  no  evidence  of  any  contract,  whether 
executory  or  otherwise,  for  the  sale  of  the  beer 
made  at  the  customer's  house,  and  that  the 
appellant  could  not  be  convicted  under  sec- 
tion 3  of  the  Licensing  Act,  1872,  of  selling  the 
beer  at  a  place  where  he  was  not  authorised  to 
do  so  by  his  licence.  Strickland  v.  Whittaker, 
90  L.  T.446;  62  W.  R.  688 ;  68J.P.236:  20 
Cox  O.C.  610 ;  20  T.  L.  R.  224— D. 

Sale  by  Servant — Soope  of  Employment — 

LiabiUty  of  Maeter.l-The  respondent  held  a 
hcence  to  sell  beer  by  retail  at  the  premises  of 
a  brewery  company  of  which  he  was  secretary 
and  also  receiver  and  manager.  He  gave  orders 
to  the  drayman  not  to  deliver  beer  unless  an 
order  lor  it  had  been  previously  received  by 
the  company  at  their  office,  and  he  took  every 


care  to  prevent  any  infringement  of  this  order. 
The  beer  was  sold  for  cash  on  delivery,  and  the 
draymen  were  authorised  to  receive  payment 
from  the  customers  and  were  required  to  bring 
back  to  the  brewery  all  beer  imdeUyered. 
There  was  no  appropriation  by  identifying 
marks  of  any  of  the  bottles  or  crates  of  beer 
loaded  on  the  vans  to  any  particular  customer. 
One  of  the  draymen,  being  upon  his  round  in 
charge  of  a  van  containing  crates  of  beer,  sold 
beer  in  the  street  to  persons  who  had  sent  no 
order  to  the  company's  premises,  and  received 
payment  for  it.  Upon  a  summons  under  sec- 
tion 3  of  the  Licensing  Act,  1872,  charging  the 
respondent  ynth  having  sold  intoxicating  liquor 
at  a  place  where  he  was  not  authorised  to  sell 
it,— Held,  that  the  respondent  was  not  liable, 
as  the  sale  was  not  within  the  general  scope  of 
the  drayman's  employment.  Boyle  v.  Smith , 
76  L.  J.  K.B.  282 ;  [1906]  1  K.  B.  432 ;  94  L.  T. 
30;  64  W.  R.  619;  70  J.  P.  115;  21  Cox  C.C. 
84 ;  22  T.  L.  R.  200— D. 

"Keeping  open  for  sale"  of  Intoadeating 
Liquon  after  Closinff  Honn.]— To  constitute 
the  offence  aimed  at  by  section  9  of  the  Licens- 
ing Act,  1874,  of  keeping  open  licensed  pre- 
mises for  sale  of  intoxicating  liquors  after 
closing  hours,  it  is  not  enough  to  prove  that 
persons,  being  within  the  premises  when  they 
were  closed  at  the  proper  hour,  were  subse- 
quently served  with  drink  and  later  on  let  out 
through  a  back  door.  Jeffrey  v.  Weaver,  68 
L.  J.  Q.B.  817 ;  [1899]  2  Q.B.  449 ;  81  L.  T. 
193;  47  W.  R.  638;  63  J.  P.  663 ;  19  Cox  C.C. 
386— D. 

Eleven  being  the  closing  hour  in  B.,  after 
that  hour  five  men  were  in  the  bar  of  an  inn 
with  glasses,  some  of  which  were  not  empty. 
No  drink  had  been  dravra,  and  no  person  had 
entered  the  house  after  eleven,  but  both  doors 
of  the  inn  were  open: — Held,  that  the  pro- 
mises were  not  kept  open  for  ^  the  sale  of 
intoxicating  liquors  within  section  9  of  the 
Licensing  Act,  1874.  Lloyd  v.  Bamett,  82 
L.  T.  804  ;  64  J.  P.  708 ;  19  Cox  C.C.  540— D. 

Selling  Intoxicating  liqner  dnrxng  Cloaing 
Honrs  —  Proprietor  of  Theatre  —  Liability.]— 
The  exemption  in  favour  of  theatre  pro- 
prietors in  section  72  of  the  Licensing  Act, 
1872,  does  not  relieve  the  proprietor  of  a  theatre 
from  complying  with  the  provisions  of  the 
Licensing  Acts  as  to  closing  hours ;  and  where 
a  theatre  bar  is  kept  open  for  the  sale  of  intoxi- 
cating liquors  during  the  time  at  which  licensed 
premises  are  directed  to  be  closed,  the  pro- 
prietor is  liable  to  be  convicted  under  section  9 
of  the  Licensing  Act,  1874.  Oallagher  v.  Budd, 
67  L.  J.  Q.B.  66 ;  [1898]  1  Q.B.  114  ;  77  L.  T. 
367  ;  46  W.  R.  108 ;  61  J.  P.  789 ;  18  Cox  C.C. 
664r-D. 

Keeping  Open  Premisei  dnring  Prohibited 
Honrs  — Beer  Ordered  on  Saturday  to  be  De- 
liyered  daring  Cloiing  Honrs  on  Snnday  —  Ap- 
propriation  of  Beer  to  Fnrohaaer  on  Saturday.] 

A  man  went  to  a  public-house  on  Saturday 

evening  and  asked  the  publican  if  he  could 
have  Imlf  a  gallon  of  beer  and  if  it  could  be 
delivered  to  him  on  the  Sunday  morning.  The 
publican  agreed  to  this,  whereupon  the  man 
paid  for  the  beer.  On  the  Saturday  evening 
before  closing  time  half  a  gallon  of  beer   was 
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drawn  and  put  into  a  bottle  belonging  to  the 
publican,  corked,  and  put  aside  for  the  cus- 
tomer, and  delivered  to  him  on  the  Sunday 
morning  during  prohibited  hours  : — Held^  upon 
these  facts,  that  there  was  no  sufficient  evidence 
of  an  appropriation  of  the  beer  to  the  customer 
on  the  Saturday.  Nohlett  v.  Hopkinsorit  74 
L.  J.  K.B.  644;  [1906]  2  K.B.  214;  92  L.  T. 
462;  63  W.  R.  637  ;  69  J.  P.  269 ;  21  T.  L.  R. 
448— D. 

Per  Lord  Alverstone,  C.J.,  and  KBNiTKDy, 
J.  (Ridley,  J.,  dissenting).  —  A  person  who 
delivers  during  prohibited  hours  intoxicating 
liquors  which  have  been  ordered  and  paid  for 
previously,  and  whether  specifically  appro- 
priated to  the  buyer  then  or  not,  is  liable  to  be 
convicted  under  section  9  of  the  Licensing  Act, 
1874,  if  it  was  a  term  of  the  contract  between 
him  and  the  buyer  that  delivery  should  take 
place  during  prohibited  hours.    76. 

Li  order  to  constitute  the  offence  of  keeping 
open  licensed  premises  for  the  sale  of  intoxi- 
cating liquors  during  prohibited  hours  under 
section  9  of  the  Licensing  Act,  1874,  the  pre- 
mises must  be  kept  open  in  the  sense  that 
persons  can  get  in  or  out  of  them.  Where, 
therefore,  the  outer  doors  of  licensed  premises 
are  closed  at  the  closing  time,  the  fact  that 
customers  remain  there  and  that  the  landlord 
intends  that  intoxicating  liquor  shall  be  sold  to 
them  does  not  amount  to  a  keeping  open  of  the 
premises  for  the  sale  of  intoxicating  liquors 
within  the  meaning  of  the  section.  Metropoli- 
tan Police  Commissioner  v.  Roberts^  78  L.  J.  K.B. 
231 ;  [1904]  1  K.B. 869;  62  W.  R.  660;  68  J.P. 
39 ;  20  T.  L.  R.  105— D. 

Delivery  daring  Prohibited  Hours.]— A  per- 
son opens  his  premises  for  the  sale  of  intoxi- 
cating liquors  within  section  9  of  the  Licensing 
Act,  1874,  when  he  opens  them  for  the  carrying 
out  of  any  material  part  of  the  transaction  of 
sale.  Therefore  where  a  person  delivers  during 
prohibited  hours  intoxicating  liquors  which 
have  been  ordered  and  paid  for,  but  not  speci- 
fically appropriated  to  the  buyer  previously,  he 
is  liable  to  be  convicted  under  section  9  of  the 
Act  mentioned.  Saunders  v.  Thomeyj  78  L.  T. 
627  ;  62  J.  P.  404— D. 

Sale  daring  Prohibited  Hoan — Opening  for 
Sale  daring  Prohibited  Heart  —  Two  €on^c- 
tions  in  Bespeot  of  same  Traniaetion.]  —  A 
person  convicted  of  selling  intoxicating  liquor 
during  prohibited  hours  cannot  also  be  con- 
victed of  opening  for  sale  during  prohibited 
hours,  the  selling  and  opening  being  part  of 
the  same  transaction  on  one  and  the  same 
occasion.  Dorrian  v.  M'Hugh,  [1907]  2  Ir.  R. 
664— K.B.  D. 

Traveller— Intozioating  Liqaor  Obtained  dar- 
ing Prohibited  Hoars — Trayellinjg^  for  Drink.]— 
A  person  who  obtains  iutoxicatmg  liquor  at  a 
railway  station  during  the  hours  of  closing 
licensed  premises  oarmot  be  convicted  under 
section  26  of  the  Licensing  Act,  1872,  of  obtain- 
ing such  liquor  by  falsely  representing  himself 
to  be  a  traveller,  if  at  the  time  he  obtains  the 
liquor  he  intends  to  depart  from  such  station  by 
railroad,  and  in  pursuance  of  such  intention  in 
fact  so  departs,  even  though  his  only  motive  in 
so  travellmg  is  te  obtain  drink.     Williams  v. 


McDonald,  68  L.  J.  Q.B.  678;  [1899]  2  Q.B. 
808;  80  L.  T.  768;  47  W.  R.  701 ;  63  J.  P.  601 ; 
19  Cox  C.C.  339— D. 

"  Bona  fide  traveUen.**]— Four  men  went  out 
for  a  walk  on  a  Sunday,  and  were  supplied  with 
liquor  at  a  hotel  two  miles  in  a  direct  line  from 
the  place  where  they  lived,  but  somewhat  longer 
by  the  way  they  had  come.  They  did  not  go 
out  with  the  intention  of  getting  liquor.  They 
were  all  known  to  the  hotel-keeper : — Held,  that 
these  men  were  not  bona  fide  travellers,  and 
that  the  hotel-keeper  was  properly  convicted. 
Graham  v.  M'Ikmgall,  6  F.  (Just.  Cas.)  67— Ct. 
of  Justy. 

Sale  to  Children— Corked  and  Sealed  Vessel— 
BeUef  that  Vessel  was  Sealed— ^<  Mens  rea.*']~ 
The  holder  of  a  licence  to  sell  intoxicatiog 
liquors  who  knowingly  sells  intoxicating  liquor 
to  a  child  xmder  the  age  of  fourteen  years, 
is  guilty  of  an  offence  under  section  2  of  the 
Litoxicating  Liquors  (Sale  to  Children)  Act, 
1901,  notwithstanding  that  the  liquor  is  sold  in 
a  quantity  not  less  than  one  reputed  pint  for 
consumption  off  the  premises  only,  and  in  a 
vessel  corked  and  believed  by  him  to  be,  but 
not  in  fact,  sealed  as  required  by  the  Act. 
Brooks  V.  Mason,  72  L.  J.  K.B.  19 ;  [1902]  2 
K.B.  743 ;  88  L.  T.  24 ;  67  J.  P.  47 ;  20  Cox  C.C. 
464 ;  61  W.  R.  224— D. 

Sale  of  Liqaor  to  Child— Bottle  Corked  and 
'*  Sealed  "—Chunmed  Paper  Label  Plaoed  over 
Stopper— Bemovability  of  Label  without  De- 
strnction.]  —  The  appellant,  a  licensed  beer 
retailer,  sold  and  delivered  at  her  shop  to  a 
child  under  the  age  of  fourteen  years,  for  con- 
sumption off  the  premises,  a  pint  bottle  of  beer 
having  a  screw  stopper,  over  which  was  placed 
a  gummed  paper  label  which  was  continued 
about  an  inch  down  opposite  sides  of  the  neck 
of  the  bottle,  and  which  was  quite  dry  and 
adhered  firmly  to  the  neck.  A  police  sergeant 
proved  that  he  had  withdrawn  and  replaced 
the  label  and  stopper  of  a  bottle  identical  with 
that  sold  to  the  child  without  destroying  the 
label  or  shewing  signs  of  removal  in  three  or 
four  minutes  by  damping  the  label  with  his 
tongue,  and  in  presence  of  the  Justices  he 
removed  the  label  and  stopper  of  a  similar 
bottle  in  the  same  manner  in  six  or  seven 
minutes  without  destroying  or  injuring  the 
label,  and  afterwards  replaced  them  in  their 
former  position.  The  Justices  held  that  the 
bottle  was  not  "  sealed  "  within  the  meaning  of 
section  6  of  the  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901,  and  convicted  the  appel- 
lant of  an  offence  against  the  Act : — Held,  that 
the  conviction  must  be  upheld.  Mitchell  v. 
Crawshaw,  72  L.  J.  K.B.  389;  [1903]  1  K.B. 
701;  88  L.  T.  463;  67  J.  P.  179;  20  Cox  C.C. 
396— D. 

Bottle   Capable   of  being   Corked   and 

Sealed.] — Upon  an  information  imder  section  2 
of  the  Intoxicating  Liquors  (Sale  to  Children) 
Act,  1901,  against  the  respondent,  charging  that 
he  knowingly  sent  a  boy  under  the  age  of  four- 
teen to  a  place  where  intoxicating  liquors  were 
sold  for  the  purpose  of  obtaining  beer  not  in  a 
corked  or  sealed  bottle,  it  was  proved  that  the 
respondent  sent  the  boy  to  an  inn  with  a  pint 
bottle,  which  was  capable  of  being  corked  and 
sealed,  for  the  purpose  of  obtaining  half  a  pint 
of  beer  for  consumption  off  the  premises,  and 
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that  the  hoy  came  away  with  the  phit  bottle 
containing  half  a  pint  of  beer,  the  bottle  being 
corked  but  not  sealed.  The  Justices  dismissed 
the  information : — Held,  that  the  Case  must  go 
back  to  the  Justices  to  be  heard  and  deter- 
mined—per LoBD  Alvebstone,  C.J.,  on  the 
ground  that  it  was  doubtful,  imder  the  circum- 
stances, whether  there  was  any  evidence  that 
the  boy  was  sent  by  the  respondent  for  the 
purpose  of  obtaining  the  beer  m  a  corked  and 
sealed  bottle,  and,  further,  that  the  quantity 
sent  for  was  less  than  a  pint ;  per  Dablino,  J., 
and  A.  T.  Lawrence,  J.,  on  the  ground  that 
section  2  makes  it  unlawful  to  send  a  child 
under  fourteen  to  a  place  where  intoxicating 
liquors  are  sold,  except  for  such  liquors  as  are 
sold  in  corked  and  sealed  vessels  in  quantities 
not  less  than  a  pint.  Famdale  v.  Dillon, 
76  L.  J.  K.B.  922;  [1907]  2  K.B.  613;  97  L.  T. 
284 ;  71  J.  P.  374r-D. 

Bottle  with  Borew  Stopper   and   Label 

— No  Eridenoe  that  Label  eovld  be  Bemoved 
without  Deftmetion— Sui&eieiioy  of  Label  as  a 
"Boaling."]  —  The  appellant  sold  to  a  child 
under  the  age  of  fourteen  years,  for  consumption 
off  the  premises,  a  pint  of  beer  in  a  bottle  corked 
by  means  of  a  screw  stopper  and  having  an 
adhesive  paper  label  fastened  to  the  top  of  the 
stopper  and  to  the  sides  of  the  neck  of  the  bottle. 
Upon  an  information  imder  section  2  of  the 
Intoxicating  Liquors  (Sale  to  Children)  Act, 
1901,  the  magistrate  was  of  opinion  that  the 
label  could  be  removed  in  several  ways  without 
destruction,  as  by  steam  or  by  a  penknife,  and 
the  stopper  withdrawn  and  the  label  afterwards 
rofastened  to  the  bottle,  and  he  held  that  the 
bottle  was  not  "  sealed  "  in  compliance  with  the 
section,  and  convicted  the  appellant.  There 
was  no  evidence  that  the  stopper  had  been 
removed  or  could  be  removed  without  destroy- 
ing the  label : — Held,  that  there  was  no  evidence 
before  the  magistrate  on  which  he  could  pro- 
perly find  that  the  label  could  be  removed  with- 
out destruction  or  that  the  bottle  was  not 
*'  sealed  **  in  compliance  with  the  section,  and 
that  the  conviction  therefore  could  not  be  sup- 
ported. Macey  v.  McKemie,  88  L.  T.  631 ;  67 
J.  P.  261 ;  20  Cox  C.C.  449— D. 

Lioenee- holder     XxLowingly    Allowing 

Person  to  Sell— Sale  by  Barman  —  Knowledge 
of  lioenee-holder.]  —  The  holder  of  a  licence 
for  the  sale  of  intoxicating  liquors,  who  has 
not  delegated  the  charge  or  control  of  the 
licensed  house  or  of  the  business  carried  on 
therein,  is  not  liable  under  section  2  of  the 
Litoxicating  Liquors  (Sale  to  Children)  Act, 
1901,  for  the  act  of  his  servant  who,  with- 
out his  knowledge  or  connivance,  sells  to  a 
child  under  the  age  of  fourteen  years  intoxi- 
cating liquor  in  a  bottle  which  is  neither  corked 
nor  sealed.  Emary  v.  Nolloth,  72  L.  J.  K.B. 
620 ;  [1908]  2  K.B.  264 ;  89  L.  T.  100;  52  W.  R. 
107 ;  67  J.  P.  364 ;  20  Cox  C.C.  607— D. 

Sale  by  Barman  to  Ohild  withont  Know- 
ledge and  Oontrary  to  Orders  of  Lioenee-holder.]— 
M.,  a  publican,  was  charged  with  having  allowed 
his  barman  knowingly  to  sell  and  deliver  in- 
toxicating liquor  to  a  girl  imder  fourteen  for 
consumption  off  the  premises,  the  same  not 
being  in  a  corked  or  sealed  vessel.  M.  had 
given  orders  to  his  assistants  not  to  supply 
liquor   to    children   in   contravention   of   the 


statute.  The  liquor  in  the  present  case  was 
sold  by  M.'s  barman,  M.  himself  not  being  in 
the  shop  at  the  time,  though  his  foreman  was. 
The  magistrate  found  that  the  sale  to  the  child 
was  knowingly  effected  by  the  barman,  but 
without  the  knowledge,  actual  or  constructive, 
or  the  wilful  connivance  of  M.  or  his  foreman, 
and  he  dismissed  the  smnmons : — Held,  that  M. 
had  not  knowingly  allowed  the  intoxicating 
liquor  to  be  sold  within  the  meaning  of  the 
Intoxicating  Liquors  (Sale  to  Children)  Act, 
1901,  and  that  the  summons  was  properly  dis- 
missed. Conlon  V.  Muldotmey,  [1904]  2  Ir.  R. 
498— K.B.  D. 

Information  foir  '*  knowingly  "  SeUing — 

Sale  by  Barman— Ho  Knowledge  on  Part  eithefr 
of  Barman  or  Lioenee-holder  —  Liability  of 
Lioenoe-holder.]  —  A  licence-holder  cannot  be 
convicted  imder  section  2  of  the  Litoxicating 
Liquors  (Sale  to  Children)  Act,  1901,  for  "  know- 
ingly selling"  intoxicating  liquor  to  a  person 
under  the  age  of  fourteen  years,  when  he  him- 
self has  no  knowledge  of  the  sale  and  when  the 
barman  who  sells  the  liquor  has  no  knowledge 
that  the  person  to  whom  he  sells  is  under  the 
age  of  fourteen  years,  but  honestly  believes 
that  he  has  attained  that  age.  The  section 
does  not  create  an  absolute  prohibition  against 
the  sale  of  intoxicating  liquor  to  any  person 
under  the  age  of  fourteen  years,  except  in 
corked  and  sealed  vessels,  and  where  there  is 
no  knowledge  on  the  part  of  the  licence-holder 
or  the  barman  who  sells  the  licence-holder 
cannot  be  convicted.  Qroom  v.  Grimes,  89  L.  T. 
129 ;  67  J.  P.  345 ;  20  Cox  C.C.  516~-D. 

Sale  to  Ohild  under  Fourteen  against 

Express  Orders  of  Licensee.] — A  publican  had 
given  express  instructions  to  his  servants  that 
no  child  under  fourteen  vras  to  be  served  with 
intoxicating  liquor  in  an  uncorked  and  un- 
sealed bottle.  Contrary  to  such  express  in- 
struction, one  of  the  publican's  barmaids  sold 
intoxicating  liquor  to  a  child  under  the  age  of 
fourteen.  The  Justices  found  that  the  publican, 
although  absent  from  the  bar  at  the  time  of 
such  sale,  had  not  delegated  the  charge  and 
control  of  the  bar  to  the  barmaid : — Held,  that 
the  Justices  were  right  in  dismissing  a  summons 
taken  out  against  the  publican  for  having  know- 
ingly allowed  the  barmaid  to  sell  intoxicating 
liquor  contrary  to  the  Intoxicating  Liquors 
(Sale  to  Children)  Act,  1901.  McKenna  v. 
Harding,  69  J.  P.  364^D.  S.P.  Allchom  v. 
Hopkins,  69  J.  P.  866— D. 

Proprietary  Olnb — Company  Froprietor— 8alo 
to  Members— LieoDoe  whether  Beqnired.]— The 
members  of  a  club  were  formed  into  a  joint- 
stock  company  incorporated  under  the  Com- 
panies Acts  for  the  purpose  of  carrying  on  the 
club.  There  was  no  rule  in  the  memorandum 
or  articles  of  association  or  constitution  of  the 
club  which  prevented  other  than  members  of 
the  club  from  holding  shares  in  the  company, 
and  in  time,  owing  to  the  deaths  of  some 
members  and  the  resignation  of  others  who 
were  shareholders,  a  few  shares  became  the 
property  of  persons  who  were  not  members. 
The  company,  in  carrying  on  the  club,  among 
other  things,  sold  by  retail  intoxicating  liquors 
and  tobckoco  to  members  of  the  club: — Held^ 
that  the  company  was  a  separate  legal  entity 
from  the  members  of  the  club,  and  the  sale  <^ 
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the  intoxioatiDg  liquors  and  tobacco  to  members 
was  not  in  law  or  in  fact  a  distribution  of  the 
common  property  of  the  members  among  them- 
selves, but  the  sale  by  retail  of  these  articles 
by  the  company  to  the  members,  and  therefore 
constituted  breaches  of  section  17  of  the  Beer- 
house Act,  1884,  and  section  19  of  the  Befresh- 
ment  Houses  Act,  1860.  National  Sporting 
Club  V.  Cope,  82  L.  T.  362;  48  W.  R.  446;  64 
J.  P.  310;  19  Cox  C.C.  486— D. 

Bona  fide  Olab— Obtaining  Liqnor  at  Olnb  for 
Consumption  off  the  Premises— Right  of  Member 
to  Act  by  an  Agent.] — ^A  member  of  a  bona  fide 
club  may,  by  an  agent  as  well  as  personally, 
obtain  intoxicating  liquor  at  the  club  for 
consumption  by  him  oQ  the  club  premises. 
Therefore  the  transfer  of  liquor  to  a  duly  autho- 
rised agent  of  a  member  of  such  dub  is  not 
a  sale  by  retail  of  intoxicating  liquor  within  the 
meaning  of  section  8  of  the  Licensing  Act, 
1872.  Davies  v.  Burnett^  71  L.  J.  K.B.  856; 
[1902]  1  K.B.  666 ;  86  L.  T.  566 ;  50  W.  R.  891 ; 
66  J.  P.  406— D. 

Sale  by  Keasnre  not  According  to  Standard — 
'« Schooner"  of  Beer.]— A  "  schooner "  is  a  glass 
tumbler  capable  of  holding  about  one-third  of  a 
quart,  imperial  measure,  of  beer.  A  man  entered 
a  public-house  and  ordered  "a  schooner  of 
beer,'*  and  he  was  supplied  with  same,  for  which 
he  paid  2d.:— Held,  that  in  supplying  the 
*'  schooner  "  of  beer  the  publican  had  committed 
a  contravention  of  the  Scotch  Licensing  Act, 
9  Geo.  4,  c.  58,  s.  15,  which  corresponds  to 
section  8  of  the  Licensing  Act,  1872.  Biddell 
V.  Neilson,  5  F.  (Just.  Cas.)  57— Ct.  of  Justy. 

Delivery  and  Bemoval  of  Spirits  oyer  One 
Gallon.]  —In  1897  one  J.  B.  gave  the  respondent, 
who  was  licensed  to  sell  b^r  only  and  had  no 
spirit  licence,  an  order,  to  forward  to  his 
brother,  who  had  such  a  licence,  for  two  gallons 
of  rum.  The  rum  was  delivered  by  a  carman  at 
the  respondent's  house  and  sent  to  J.  B.  by  his 
potman.  The  spirits  were  not  accompanied  by 
any  permit  or  certificate  :—HeJd,  that  the  re- 
spondent was  guilty  of  sending  out,  delivering,  | 
and  removing  spirits  within  the  Spirits  Act, 
1880,  s.  105.  Leese  yj  Jennings,  79  L.  T.  300; 
62  J.  P.  771 ;  19  Cox  C.C.  174— D. 


(c)  Miscellaneous  Offences. 

Suffering  Gaming  on  Idcensod  Premises- 
Game  of  Skill  and  Chance  Played  for  Priies.]— 
It  is  not  an  offence  under  section  17  of  the 
Licensing  Act,  1872,  for  a  licensed  person  to 
suffer  a  game  of  skill  and  chance,  not  being  an 
unlawful  game  in  itself  and  not  being  played 
for  stakes,  to  be  played  on  the  licensed  premises. 
Lockwood  V.  Cooper,  72  L.  J.  K.B.  690 ;  [1903] 
2  K.B.  428;  89  L.  T.  806  ;  52  W.  R.  48;  67  J.  P. 
307 ;  20  Cox  C.C.  539— D. 

Game  of  Skill  Played  for  Money.]— The 

respondent,  a  licensed  person,  suffered  the  game 
of  "pool"  to  be  played  for  small  money  stakes 
on  a  billiard-table  in  his  licensed  premises: — 
Held,  that  he  had  committed  the  offence  of 
suffering  gaming  on  the  licensed  premises. 
Craig  v.  Boyan,  [1901]  2  Ir.  R.  429— K.B.  D. 

Serving  Bepnted  Prostitutes— Beasonable  Time 


for  Befreshments  —  Affirmative  Evidence  of 
OfliuLce  alone  will  Support  Oonviction.] — M.  was 
convicted  under  section  14  of  the  Licensing 
Act,  1872,  of  having  permitted  a  reputed  prosti- 
tute to  remain  on  licensed  premises  longer  than 
a  reasonable  time  for  the  woman  to  take  re- 
freshments : — Held,  that  the  conviction  must 
be  quashed,  because  the  evidence  of  the  offence 
having  been  committed  given  by  the  prosecu- 
tion was  in  fact  circumstantial;  and  before  a 
Sublican  could  be  convicted  affirmative  evi- 
ence  in  every  case  must  be  given  by  the  pro- 
secution. Held,  also,  that  imder  the  Summary 
Jurisdiction  Act,  1879,  s.  39,  the  onus  of  proving 
the  offence  rests  on  the  prosecutor,  and  that  the 
defendant  was  right  in  not  calling  evidence  to 
rebut  the  charge.  Miller  v.  Dudley  Justices,  46 
W.  R.  606— D. 

Knowingly  Permitting  Drunkenness  on 
Licensed  Premises — Onus  of  Proof.]— A  licensed 
person  was  charged  with  knowingly  permitting 
drunkenness  on  his  licensed  premises  in  breach 
of  certificate,  by  allowing  R.  S.  to  remain  in 
the  premises  when  in  a  state  of  intoxication. 
It  was  proved  that  the  accused  and  R.  S.,  who 
were  friends,  were  both  found  in  the  licensed 
premises  at  3  a.m.  asleep  and  intoxicated: — 
Held  (dubitante  Lord  Kincajrney),  that  the 
accused  had  failed  to  discharge  the  onus  im- 
posed on  him  by  section  98  of  the  Licensing 
(Scotland)  Act,  1908  (corresponding  to  section  4 
of  the  Licensing  Act,  1902),  and  consequently 
that  he  had  rightly  been  convicted.  Kessack 
V.  Smith,  7  F.  (Just.  Cas.)  75— Ct.  of  Justy. 

Drunkenness  —  Offence  Involving— Summary 
Oonviction  —  Jurisdiction  to  Order  Notice  of 
Conviction  to  be  Sent  to  Police  Authority  — 
Condition  Precedent-  Consent  of  Offender  to  be 
Dealt  with  Summarily. ]~A  Court  of  summary 
jurisdiction  cannot  make  an  order  under  sec- 
tion 6,  sub-section  1  of  the  Licensing  Act,  1902 
(providing  that  notice  of  the  conviction  shall 
be  sent  to  the  police  authority),  unless  the 
person  charged  has  consented  to  be  dealt  with 
summarily  under  section  2,  sub-section  1  of  the 
Inebriates  Act,  1898.  Metropolitan  Police  Com- 
missioner  v.  Donovan,  72  L.  J.  K.B.  545;  [1908] 
1  K.B.  895;  88  L.  T.  555;  52  W.R.  14;  67  J.  P. 
147  ;  20  Cox  C.C.  485— D. 

Inebriate— Pleading  Guilty  to  Primary  Offence 
but  not  Admitting  Habitual  Drunkenness  — 
Power  to  Swear  Jury  to  Try  Charge  of  Habitual 
Drunkenness.] — Section  1  of  the  Inebriates  Act, 
1898,  is  not  confined  to  cases  where  the  offender 
is  convicted  by  a  jury  of  an  offence  such  as 
mentioned  in  the  section.  It  applies  also  where 
the  offender  pleads  guilty  to  such  offence,  and 
in  such  a  case  if  he  does  not  admit  that  he  is 
an  habitual  drunkard  a  jury  may  be  sworn  to 
enquire  as  to  this.  Bex  v.  Meeliam,  [1906]  2  Ir. 
R.  577— C.C.R. 

Evidence — ^Depositions.] — In  such  a  case  the 
evidence  necessary  to  satisfy  the  Court  that 
the  offence  charged  was  committed  under  the 
infiuence  of  drink  may  consist  of  the  deposi- 
tions taken  before  the  magistrates  when  the 
accused  was  committed  for  trial.  (Palleb,  C.B. 
dissenting.)    lb. 

Permitting  Drinking  after  Closing  Hour.]— 
The  manager  of  a  public-house,  after  being  an 
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8«lt  of  Liqw  to  Cliildroa.]— -^^^^  ^^-  ^^^* 

(d)  Maintaining  Order. 

landloid's  Bight  to  Beqvire  Fenon  to  L«ave 

)t  a  club  in  wmcn  excisaoie  uquors  were  ■  Lioeniod   Premiieir— Fully   JiJ**"^**,.^^'**, 
to  members  on  Sundays,  having  received  ,  KM^>jp^^  ^."^.^JT^^J^TL^ 


ovening  off  dutv,  returned  to  the  public-house  |  Third  Cottiictioii— Forfcitwfo  j'^^f****"] 
a8  it  was  closing,  with  a  friend  whom  he  had  i  It  is  not  necessary  to  cause  a  forfeiture  oi  a 
met  at  the  theatre.  When  in  the  pubUc-house  Ucence  that  the  three  convictions  mep^ionea  in 
he,  after  it  had  been  closed,  gave  half  a  glass  1  section  30  of  the  Licensing  Act,  1872,  snouia 
of  sherry  to  his  friend  from  the  pubUc-house  i  be  made  within  the  same  licensing  y^.  Jiex 
stock.  Neither  he  nor  his  friend  paid  anything  |  v.  Wexford  Justices,  [1904]  2  Ir.  R.  51— C.A. 
for  the  sherry  \~Held,  that  this  did  not  con-  i 
stitute  keeping  open  house  and  permitting  and  I 
suffering  drinking  in  breach  of  the  publican's  \ 
certificate.  White  v.  Neilson,  6  F.  (Just.  Cas.)  , 
51— Ct  of  Justy.  , 

HaiHdng  Spirit!.] — On  a  Sunday  A.,  a  mem-  ' 
bcr  of  a  club  in  which  excisable  liquors  were 
sold 

some  money  from  a  friend  who  was  not  a  mem- 
ber, went  into  the  club  premises  and  shortly 
afterwards  returned  with  a  bottle  of  whisky, 
which  he  handed  to  his  friend  : — Held,  that  this 
did  not  amount  to  hawking  spirits.  Dewart  v. 
Neilscn,  2  F.  (Just.  Cas.)  57— Ct.  of  Justy. 

A  member  of  a  club  which  supplied  excisable 
liquors  to  its  members  on  Sunday,  received 
money  in  a  street  from  a  man  on  a  Sunday, 
went  to  and  entered  the  club,  and  returned  with 
a  bottle  of  whisky,  which  he  handed  to  the  man 
from  whom  he  had  received  the  money.  He 
procured  whisky  in  this  way  for  three  different 
persons  on  the  same  Sunday,  none  of  these 
persons  being  members  of  the  club,  and  at  least 
one  of  them  was  previously  imknown  to  the 
defendant.  The  defendant  made  a  profit  of 
threepence  on  each  transaction : — Held,  that 
these  facts  warranted  a  conviction  against  the 
defendant  hawking  excisable  liquor.  Dewart  v. 
Neilson  (supra)  commented  on.  Neilson  v. 
Dunsmare.  3  F.  (Just.  Cas.)  6— Ct.  of  Justy. 


fullyUcensed  house— as  distinguished  from  an 
inn— has  the  right  to  require  a  person  who  is 
not  a  traveller,  even  though  he  be  neither 
drunken,  violent,  quarrelsome,  nor  disorderly 
within  the  meaning  of  section  18  of  the  Licens- 
ing  Act,  1872,  to  leave  the  house,  and,  upon 
refusal,  to  eject  him,  for  such  right  does  not 
depend  upon  the  provisions  of  that  secUon. 
S^  V.  Tandy,  71  L.  J.  K.B.  41 ;  [1^2]  1KB 
296;  85  L.  T.  459;  50  W.  R.  347;  66  J.  P.  19; 
20  Cox  C.C.  57— D. 


BefRial  to  Quit  licensed  _ 
not  Drunken,  Violent,  QvarrelMme,  or  Du- 
^,,^[erly.]— A  person  cannot  be  convicted  under 
the  licensing  Act,  1872,  s.  18,  for  refusing  to 
quit  licensed  premises,  if  he  is  not  dnmken, 
violent,  quarrelsome,  or  disorderly,  although  he 
may  have  been  requested  by  the  ^^^  *? 
leave.  Dallimorel.  Tutton,  78  L.  T.  469;  62 
J.  P.  423;  19  Cox  C.C.  31— D. 

6.  Clubs. 


Beepontibility  of   Master    for  Aets  of 

Seryant] — A  vanman  in  the  employ  of,  and  in 
charge  of  a  van  belonging  to,  a  licensed  grocer 
sold  and  delivered  a  pint  of  whisky  from  the 
van  to  A.  on  a  public  road.  A.  had  not  ordered 
the  whisky  previously.  It  was  part  of  certain 
excisable  liquors  which  the  vanman  had  taken 
from  his  master's  licensed  premises  in  the 
morning.  The  master  was  not  present  when 
the  whisky  was  sold  to  A.  ~' 
the  habit  of  keeping  a  book  m 
liquor  taken  out  by  him  in  the  morning  was 
noted.  Liquor  taken  out  by  him  was  frequently 
returned  by  him  as  being  unsold  or  undefivered. 
The  master  occasionally  examined  the  vanman's 
book,  and  the  vanman's  actings  were  known  to 
him : — Held,  that  the  master  as  well  as  the 
vanman  had  rightly  been  convicted  of  hawking 
excisable  liquors  in  respect  of  the  sale  to  A. 
Hogg  v.  Davidson,  3  F.  (Just.  Cas.)  49— Ct.  of 
Justy. 


Executor  of  Deceased  Licensee — "Licensed 
person ''  —  Liability  for  Breaches  of  Vublie 
Order.] — The  executor  of  a  deceased  licensee 
of  a  licensed  house  is,  during  the  period  which 
must  necessarily  elapse  between  the  date  of 
death  and  the  next  special  sessions  for  licensing 
purposes,  a  person  holding  a  licence,  as  defined 
by  the  Licensing  Act,  1872,  and  liable,  during 
that  period,  to  the  penalties  imposed  by  the 
Act  m  respect  of  any  breaches  of  pubUc  order 
whwh  may  occur  on  the  premises.  McDonald 
I'A'^t'hl^  h'J;.  ^•^-  *8 ;  [1902]  1  K.B.  94 ; 
^ox'ji.cll'sY^^^-^-^^^^^^^-^-^^^^ 


Club  — Whether  Bona  Fide.]  — A    club    was 
started  in   1892  under  a  president,  treasurer, 
manager,  and  a  committee.    The  manager  (the 
defendant)  was  the  owner  of  the  house  m  which 
the  club  met,  certain  rooms  therein  being  let 
by  him  by  parol  to  the  club.    SubsequMitly, 
the  club  not  prospering,  the  members  at  ttbeir 
_       _  _    annual  meeting  passed    a    formal    p«jl™f°' 
The  vanman  was  in  I  which  was  entered  in  the  minute  book,  that  tne 
book  in  which   the  i  future  control  of  the  club  be  placed  in  tne 
hands  of  the  manager  conditionaUy  that  Ue  re- 
ceived the  profits  as  remuneration  for  his  ser- 
vices if  he  conformed  to  the  requirements  oi 
members  and  paid  aU  expenses,  rent,  attend- 
ance, gas.  Sec,     No  minutes  were  aftervrords 
kept ;  the  club  v?as  carried  on  by  the  manager 
"at  his  own  risk";  he  received  the  en*«°^® 
fees  and  subscriptions  for  membership  and  the 
profits ;  he  also  issued  the  cards  of  membership, 
and  generally  controlled  the  club.     Intoxica- 
ting liquors  were  supplied  by  him  "  at  the  dub 
tariff."     On  these  facts  it  was  held  that  there 
was  no  evidence  that  this  was  a  bona  fide  club, 
and  that  the  defendant  had  committed   the 
offence  of  selling  intoxicating  liquor  vnthout  a 
Ucence.  Lynam  v.  O'BeiUy,  [1898]  2  Jr.  B.  48- 
Q.B.  D. 


Begistering  Club— Betnms— Liability  of  B«^ 
tired  Secretary.]— The  appellant  was  in  1903 
the  secretary  of  a  registered  club,  and  no  return 
was  made  during  January,  1904.  During  Janu- 
ary, 1904,  the  appellant  resigned  the  secretary- 
ship, and  his  successor  was  appointed.  On 
February  1  the  appellant  called  at  the  office  of 
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the  clerk  to  the  Justices  for  the  necessary  forms, 
and  a  return  was  made  by  the  appellant's 
successor  on  February  4:— flcW,  that  the 
appellant  had  committed  no  offence  in  not 
making  the  return  in  proper  time,  as  at  the 
end  of  January,  1904,  he  was  not  the  secretary, 
nor  was  he  performing  secretarial  duties  on 
February  1.  Booth  v.  Weightman,  91  L.  T.  582 ; 
63  J.  P.  467;  20  Cox  CO.  724;  20  T.  L.  R. 
651— D. 

Proprietary  Club — Oompany  Proprietor — Sale 
to  Kemben — Licence  wlieUier  Beqnired.]— The 
members  of  a  club  were  formed  into  a  joint- 
stock  company  incorporated  under  the  Ck>m- 
panics  Acts  for  the  purpose  of  carrying  on  the 
club.  There  was  no  rule  in  the  memorandum 
or  articles  of  association  or  constitution  of  the 
club  which  prevented  other  than  members  of 
the  club  from  holding  shares  in  the  company, 
and  in  time,  owing  to  the  deaths  of  some 
members  and  the  resignation  of  others  who 
were  shareholders,  a  few  shares  became  the 
property  of  persons  who  were  not  members. 
The  company  in  carrying  on  the  club,  among 
other  things,  sold  by  retail  intoxicating  liquors 
and  tobacco  to  members  of  the  club: — Held, 
that  the  company  was  a  separate  legal  entity 
from  the  members  of  the  club,  and  the  sale  of 
the  intoxicating  liquors  and  tobacco  to  members 
was  not  in  law  or  in  fact  a  distribution  of  the 
common  property  of  the  members  among  them- 
selves, but  the  sale  by  retail  of  these  articles 
by  the  company  to  the  members,  and  therefore 
constituted  breaches  of  section  17  of  the  Beer- 
house Act,  1884,  and  section  19  of  the  Refresh- 
ment Houses  Act,  1860.  National  Sporting 
Club  V.  Cope,  82  L.  T.  852 ;  48  W.  R.  446 ;  64  J. 
P.  810— D. 

Bona  Fide  Clnb — Obtaining  liquor  at  Olnb 
for  Oonsomption  off  the  Premiaes— Bight  of 
Member  to  Act  by  an  Agent]— A  member  of  a 
bona  fide  club  may,  by  an  agent  as  well  as  per- 
sonally, obtain  intoxicating  liquor  at  the  club 
for  consumption  by  him  off  the  club  premises. 
Therefore  the  transfer  of  liquor  to  a  duly 
authorised  agent  of  a  member  of  such  club  is 
not  a  sale  by  retail  of  intoxicating  liquor  within 
the  meaning  of  section  8  of  the  Licensing  Act, 
1872.  Davies  v.  Burnett,  71  L.  J.  K:.B.  855; 
[1902]  1  K.B.  666;  86  L.  T.  566;  60  W.  R.  891; 
66  J.  P.  406 ;  20  Cox  CO.  193— D. 


7.  Other  Matters. 

Beerhouse  —  Brewer's  Support  in  Obtaining 
Idoenee— Tied  House— Payment  of  Costs.]— See 
Savill  V.  Langnum,  ante,  Contract,  col.  528. 

Bias  of  Justices  —  Disqualification.]  —  See 
Justice  of  the  Peace. 

Covenant  to  ''keep  and  conduct"  Licensed 
Premises  in  Proper  Kanner— Breach.] — See  Pale- 
thorpe  V.  Home  Brewery,  post,  Landlord  and 
Tenant,  col.  1228. 

Covenants  in  Leases  Belating  to  Licensed 
Premises.] — See  Landlord  and  Tenant,  col. 
1226. 

Debentnre  Trust  Deed.]— See  Noakes  v.  Noakes 
(t  Co.,  ante,  Company,  col.  428. 


Bzeise  Licence.]— See  Revenue. 

Hahitnal  Drunkard.]  —  iSee  Husband  and 
Wife. 

Licence  in  Jeopardy — i|jeetment — Appointment 
of  Beceiver.] — See  Practice. 

Xertgage  —  Apportionment.]  —  See  Law 
Guarantee  and  Trust  Society  v.  Mitcham  and 
Cheam  Brewery  Co,,  75  L.  J.  Oh.  556;  post, 

MORTOAOE. 

Goodwill.]— See  Bennett,  In  re;  Clarke 

V.  W%iU,  68  L.  J.  Oh.  104;  post.  Mortgage. 

Bating  of  Licensed  Premises.]^See  White  v. 
Bradford-on-Avon,  67  L.  J.  Q.B.  648,  and 
Waddle  v.  Sunderland  Uni(m,  76  L.  J.  K.B. 
16 ;  post.  Poor  Law. 

Tied  Honse— Validity— Payment  oiIi]~See 
Rice  V.  Noakes,  69  L.  J.  Oh.  685 ;  post.  Mort- 
gage. 


invention. 

See  Patent. 


invoice. 

See  Sale  op  Goods. 


IRELAND. 

1.  statutes,  1146. 

2.  Divorce,  1148. 

8.  Local  Government,  1148. 

1.  Statutes. 

Agricnltnre  and  Teobnieal  Instmction.]— 62 
&  68  Vict.  0.50  is  the  Agriculture  and  Technical 
Instruction  (Ireland)  Act,  1899.( 

2  Edw.  7  c.  8  and  c.  88  are  the  Agricul- 
tural and  Technical  Instruction  (Ireland) 
Acts,  1902. 

Bank  Holidays.]— 8  Edw.  1  c.  1  is  tJie  Bank 
Holiday  {Ireland)  Act,  1908. 

Census.]— 68  &  64  Vict.  o.  (>  is  the  Census 
{Ireland)  Act,  1900. 

OhariUble  Loan  Societies.]— 68  &  64  Vict, 
c.  25  M  the  Charitable  Loan  Societies  (Ireland) 
Act,  1900. 

Congested  Districts.]— 62  &  68  Vict.  o.  18  is 
the  Congested  Districts  Board  (Ireland)  Act, 
1899. 

1  Edw.  7  o,M  is  the  Congested  Districts 

Board  (Ireland)  Act,  1901. 

Connty  Surveyors.]— 68  &  64  Vict.  c.  18  is  the 
County  Surveyors  (Ireland)  Act,  1900. 

Development.]— 8  Edw.  7  c.  28  is  the  Ireland 
Development  Act,  1908. 

Bvicted  Tenants.]— 7  Edw.  1  o.  66  is  the 
Evicted  Tenants  (Ireland)  Act,  1907. 

Fisheries.]— 61  &  62  Vict.  o.SiSisthe  Mussels, 
Periwinkle,  and  Cockles  (Ireland)  Act,  1898. 

Qeneral  Dealers.]  — 8  Edw.  7  c.  44  i«  the 
General  Dealers  (Ireland)  Act,  1903. 
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Impritoimiaiit  for  Hon-PaTmmit  of  FinM.]  — 

See  62  «fe  63  Vict,  c  11. 

IntamMdiato  IBdueation.]— 63  &  64  Viot.  o.  i4d 
M  the  Intermediate  Education  (IreUmd)  Act, 
1900. 

Intoxieating  Liqiion.]— 2  Edw.  7  c.  18  is  the 
Licensing  {Ireland)  Act,  1902. 

XiBgftown  Townihip.]— 61  &  62  Vict.  c.  52 
is  theKingstoum  Toumship  (Transfer  of  Harbour 
Roads)  Act,  1898. 

Labonren .]— 6  Edw.  7  c.  37  «  the  Labourers 
{Ireland)  Act,  1906. 

Land.]  — 3  Edw.  7  c.  87  m  <^  Irish  Land 
Act,  1903. 

4  Edw.  1  c.  Si  is  the  Irish  Land  Act, 

1904. 

7  Edw.  1  c.  98  is  the  Irish  Land  Act, 

1907. 

lieenfing  Law.]— 63  &  64  Vict,  o,  dO  is  the 
Beer  Retailers*  and  Spirit  Grocers'  Retail 
Licences  (Ireland)  Act,  1900. 

5  Edw.  7  c,  3  is  the  Licensing  (Ireland) 

Act,  1905. 

Light  Loeomotiyet.— 3  Edw.  7  c,  2  is  the 
Light  Locomotives  (IreUmd)  Act,  1903. 

Loeal  eoyemment.]— 61  &  62  Vict,  c.^  is  the 
Local  Oovemment  (Ireland)  Act,  1898. 

63  &  64  Vict.  o.  41  is  the  Local  Govern- 
ment (Ireland)  (No.  2)  Act,  1900,  and  63 
&  64  Vict.  c.  63  M  the  Local  Government 
(Ireland)  Act,  1900. 

1  Edw.  7  0,  28  is  the  Local  Government 

(Ireland)  Act,  1901. 

2  Edw.  7  c.  S8  is  the  Local  Government 

(Ireland)  Act,  1902. 

6  Edw.  7  c.  31  w  the  Local  Government 

(Ireland)  Act,  1898,  Amendment  Act,  1906. 

Loan  Bocieties.]  — 6  Edw.  7  c.  23  is  ^^t^ 
Charitable  Loan  Societies  (Ireland)  Act,  1906. 

Lunacy.]— 1  Edw.  7  c  17  i«  the  Lunacy 
(Ireland)  Act,  1901. 

Outdoor  aeUef.]— 61  &  62  Vict.  c.  51  is  the 
Outdoor  Relief  (Ireland)  Act,  1898. 

Partridge  Shooting.]— 62  &  63  Vict.  o,l  is  the 
Partridge  Slwoting  (Ireland)  Act,  1899. 

Pauper  Children.]— 61  &  62  Vict.  c.  30  is  the 
Pauper  Children  (Ireland)  Act,  1898. 

2  Edw.  7  c.  16  i«  the  Pauper  Children 

(Ireland)  Act,  1902. 

Petty  Sesiions.]— 7  Edw.  7  c.  22  «  the  Petty 
Sessions  Clerk  (IreUmd)  Amendment  Act,  1907. 

Poor  EeUef.]— 68  &  64  Vict.  c.  45  is  the  Poor 
Relief  (IreUmd)  Act,  1900. 

PriwM.]-.7  Edw.  7  c.  19  w  the  Prisons 
(Ireland)  Act,  1907. 

n^^^Sr^^r'^T^  *  64  Vict.  0.  10  is  the 
Pubhc  Health  (IreUmd)  Act,  1900. 

T.^^?-^'"^.-^-2    Edw.   7  0,20  is  the 
Public  Libraries  (IreUmd)  Act,  1902. 


PuUie  Oiaoei.]— 3  Edw.  7  c.  16  m  the  PubUe 
Offices  SiU  (Dublin)  Act,  1908. 

Purchaie  of  Land.]— 1  Edw.  7o.Sis  the  Pur- 
chase of  Land  (IreUmd)  Act,  1901 ;  and  c.  30 
is  the  Purchau  of  Land  (IreUmd)  (No.  2)  Act, 
1901. 

Segiftration.]— 61  &  62  Vict.  o.  2  is  the  Regis- 
I  tration  (Ireland)  Act,  1898. 

Begiitration  of  Olubi.]— 4  Edw.  7  c,  9  is  the 
Registration  of  Chibs  (Ireland)  Act,  1904. 

Seed  PoUtoee.]— 6  Edw.  7  c.  3  m  (^  Seed  Polo- 
U>es  Supply  (Ireland)  Act,  1906. 

Seed  Supply.]— 61  &  62  Vict.  c.  50  is  ^  Seed 
Supply  and  Potato  Spraying  (Ireland)  Act,  1898. 

Solicitor.]— 61 A  62  Vict.  c.  17  is  the  Solieitors 
(IreUmd)  Act,  1898. 

Steam  Trawling.]— 1  Edw.  7  c  38  i«  the 
Fisheries  (IreUmd)  Act,  1901. 

Supreme  Oourt.]— 7  Edw.  7o.i4tis  the  Supreme 
Court  of  Judicature  (IreUmd)  Act,  1907. 

Tithe  Bentcharge.]— 63  &  64  Vict.  <i,S8  is  the 
Tithe  RenUharge  (IreUmd)  Act,  1900. 

Tobacco.]— 7  Edw.  7  c.  3  is  the  Irish  Tobacco 
Act,  1907. 

Tramwayi.]— 63  A  64  Vict.  c.  60  is  ^  Tram- 
ways (Ireland)  Act,  1900. 

Valuation.]— 1  Edw.  7  c.  87  is  ^^  Valuation 
(IreUmd)  Act,  1901. 

2.   DlYOBCB. 

Divorce  Bill— Acce«  to  Ohildrea— Practiea.] — 

The  House  of  Lords  will  approve  of  a  clatise  in 
a  divorce  Bill  giving  the  custody  of  the  children 
of  the  marriage  to  the  innocent  party,  but  will 
refuse  to  order  that  a  provision  shiftll  be  inserted 
in  the  clause  giving  the  guilty  party  aocess  to 
the  children.  Any  such  provision  must  be  left 
for  arrangement  bistween  the  parties.  KiUery*s 
Divorce  BiU,  [1907]  A.C.  306— H.L.  (Ir.) 

Decree  Nisi  in  England— Doubt  ai  to  Opem- 
tion  in  Ireland — Dmnicil.]  —  Where  there  are 
doubts  as  to  the  operation  in  Ireland  of  a 
decree  under  the  English  Divorce  Acts  for  the 
dissolution  of  the  marriage  of  a  domiciled  Irish- 
man, the  proper  course  is  to  apply  for  an  Act  of 
Parliament  confirming  the  decree  and  removing 
doubts.  Malone's  Divorce  Bill,  In  re,  [1905] 
A.C.  314— H.L.  (Ir.) 


3.  Local  G^vernmbnt. 

Poor-rate  Collector  —  Tranafsr  of  Szistiiig 
Officers  to  County  Council  —  Bemuneration  — 
Scheme.] — Section  115,  sub-section  18  of  the 
Local  Government  (Ir^and)  Act,  1898,  does  not 
apply  to  rate-collectors  transferred  to  a  county 
coimcil.  The  remuneration  of  such  officers  &Jl8 
to  be  regulated  under  a  scheme  provided  in 
accordance  with  section  118,  sub-sections  19-16. 
Local  Government  Board  for  Ireland  v.  Regem, 
72  L.  J.  P.O.  101 ;  [1903]  A.C.  402 ;  89  L.  T. 
277— H.L.  (Ir.) 

And  see  for  the  decisions  of  the  Irish  Courts 
the  various  headings. 
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ISLE  OF  MAN. 

Cuitomi.]— 61  &  62  Vict.  c.  27  is  the  Isle  of 
Man  (Ctistoms)  Act,  1898. 

62  <&  63  Vict.  c.  89  is  the  Isle  of  Man 

(Customs)  Act,  1899. 

63  &  64  Vict.  c.  31  is  the  Isle  of  Man 

(Customs)  Act,  1900. 

1  Edw.  7  c.  32  is  the  Isle  of  Man  (Cus- 
toms) Act,  1901. 

2  Edw.  7  c.  23  M  the  Isle  of  Man  (Cus- 
toms) Act,  1902. 

3  Edw.  1  o,  SB  is  the  Isle  of  Man  (Cus- 
toms) Act,  1903. 

4  Edw.  7  c,25  is  the  Isle  of  Man  (Cus- 
toms) Act,  1904. 

6  Edw.  7  c.  16  is  the  Isle  of  Man  (Cus- 
toms) Act,  1905. 

6  Edw.  7  c.  18  is  the  Isle  of  Man  (Cus- 
toms) Act,  1906. 

7  Edw.  7  c.  26  is  the  IsU  of  Man  (Cus- 
toms) Act,  1907. 

Sehool  Teaehen.]— 63  &  64  Vict.  c.  38  is  the 
Elementary  School  Teachers'  Superannuation 
(Isle  of  Man)  Act,  19O0.  I 


JUDICIAL  SEPARATION. 

See  Husband  Am>  Wipe. 


ISSUE. 

InteipIeadAr.]— 5^6  Interpleader. 
Other  Iuut§J]—See  Practioe. 


JESUITS. 

Bisoretion  to  luae  Svmmoiis  againit.] — See 
Rex  V.  Kennedy,  post,  Justice  op  the  Peace. 
col.  1166. 


JOINT  STOCK  COMPANY. 

See  Company. 


joint  tenancy. 

See  Estate  ;  Landlord  and  Tenant  ;  Will. 


jointure. 

See  Powers. 

JUDGMENT. 

Estoppel  by,]See  Estoppel. 

Exeention  on.] — See  Execution. 

Pinal  Jndgmeat.]— iSee  Bankruptcy,  col.  80. 

Foreign  Judgment,  Enforcing.]— 5e«  Inter- 
national Law,  col.  1101. 

Interest  on.] — See  Interest. 

Xerger  of  Debt  in.]— See  Merger. 

Betting  Aside— Peijnry—Fr»nd.]—5e«  Prac- 
tice. 


JURY. 

See  Practice. 


JUSTICE  OP  THE  PEACE. 

1.  statutes,  1160. 

2.  Jurisdiction,  1160. 

3.  DisquaUflcation,  1168. 

4.  Protection,  1166. 
6.  Topics  of  Jurisdiction,  1167. 

(a)  Assault,  1167. 

(b)  Brothel,  1167. 

(c)  Building,  1167. 

(d)  Coal  Mines,  1167. 
(d^)  Contempt  of  Court,  1168. 

(e)  Cruelty  to  Animals,  1168. 
(/)  Debt,  Committal  for,  1168. 
(g)  Disorderly  Meeting,  1169. 
(g^  Dog,  1169. 
(h)  Fire  Brigade,  1169. 

(i)  False  Imprisonment,  1169. 

(fj  Food,  1160. 

(k)  Larceny— Restitution  Order,  1160 

(I)  Licence,  1161. 

(m)  Lunacy,  1161. 

(n)  MaintenaTice  of  Parent,  1162. 

(o)  Malicious  Damage  to  Property,  1162. 

(p)  Married  Woman,  1163. 

(q)  Master  and  Servant,  1163. 

(r)  Motor,  1163. 

(s)  Music,  1164. 

(t)  Nuisance,  1164. 

(u)  PenaUy,  1164. 

(v)  Public  Footpath,  1166. 

(w)  Rates,  1166. 

(x)  River  Pollution,  1165. 

(y)  Roman  Catholic  Religion,  1166. 

(z)  Salmon  Fishery,  1166. 

(aa)  Street,  1166. 

(66)  Trade  Union,  1167. 

6.  Information  and  Summons,  1167. 

7.  Mandamus,  1170. 

8.  Certiorari,  1170. 

9.  Stating  Special  Case,  1171. 

10.  Appeal,  1174. 

11.  Clerk  to  Justices,  1177, 

1.  Statutes. 
ti^'Act^lI^'^  "  ""  ""  '''  ^""'^^  '^--^- 

Act,^9^'.  "^  ""•  ^^  ^  '^'  •^"*^^*  ^/  ^^  P^<^ 

2.  Jurisdiction. 

Liability  «f  Magiftrate  for  EzceM  of  Jnrisdio- 
tion.]— A  magistrate  is  liable  in  an  action  of 
damages  to  a  person  who  has  suffered  imprison- 
ment linder  a  sentence  pronounced  by  him  in 
excess  of  jurisdiction,  and  in  such  an  action  it 
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is  not  necessary  to  aver  malice  or  want  of 
probable  cause.  M^Creadle  v.  Thomson,  [1907] 
S.C.  1176— Ct.  of  Sess. 

Diioharge  of  Aeoviad  withoat  PnnithmMit— 
Trifling  Oibnee — Prerions  CkmTiotion.]— The 
powers  of  a  Justice  of  the  peace,  under  sec- 
tion 16  of  the  Summary  Jurisdiction  Act,  1879, 
to  dismiss  an  information  for  an  offence  punish- 
able on  summary  conviction,  where  in  his 
opinion  the  charge  though  proved  is  in  the 


Bayi— Smnmoni  fbr  Libel— Probabilitj  of  Settla- 
mont  bj  Apology.]— Section  21  of  the  Indictable 
Offences  Act,  1848,  does  not  preclude  magis- 
trates from  adjourning  the  hearing  of  a  suxa- 
mons  for  libel  for  more  than  eight  days  where 
the  defendant  has  never  surrendered  or  been 
detained  in  custody.  Justices  adjourned  the 
hearing  of  a  summons  for  libel  for  three  montlis, 
there  being  in  their  opinion  a  strong  probability 
of  a  settlement.  The  defendant  was  never  in 
custody  or  detained  as  a  prisoner : — Held,  that 


particular  case  of  so  trifling  a  nature  that  it  is  I  the  Justices   had  a  discretion  to  order    such 

mexpedient  to  inflict  any  punishment,  is  not  '  ^^' *■       ^—  ~     ""■*^ ' —    t..^*i — 

limited  to  a  first  offence,  but  may  be  exercised, 
notwithstanding  proof  of  previous  conviction 
be  tendered.  Vinters  v.  Freedman,  71  L.  J. 
K.B.  48;  85  L.  T.  628;  66  J.  P.  135 ;  20  Cox 
C.C.  98^-D. 


Order    Binding    Over — Abienco    of    Formal ,  — .    r »    » 

Oluurge — ^Ho   Statement    ae   to    Bodily   Fear —    Justices  had  nevertheless  power  to  adjoom  the 


adjournment.      Rex  v.   Southampton  Justices^ 
96  L.  T.  697 ;  71  J.  P.  332— D. 

Jnttioee  Equally  Biyided— Power  to  Adjourn 
for  Be-heariBg.>— Where  an  information 
was  heard  before  two  Justices,  who,  after  hear- 
ing the  evidence,  announced  in  open  Court  that 
they  were  divided  in  opinion, — Held,  that  the 


Yali&ty  of  Order.]— Justices  have  power  on 
their  own  initiative  to  make  an  order  binding 
over  a  person  who  is  before  them  if  they  are 
satisfied  that  he  has  used  threats  calculated  to 
produce  a  breach  of  the  peace,  although  no 
formal  charge  has  been  made  against  him. 
Rex  V.  Wilkins ;  John,  Kx  parte,  76  L.  J.  K.B. 
722;  [1907]  2  K.B.  380;  96  L.  T.  721 ;  71  J.  P. 
827~D. 


case  for  re-hearing  before  a  reconstituted  Court. 
Bagg  v.  Col^tihoun,!^  L.  J.  K.B.  272;  [1904] 
1  K.B.  654;  90  L.  T.  386;  52  W.  R.  494; 
68  J.  P.  159 ;  20  Cox  C.C.  605— D. 


!  Summary  Jnriediction  —  Trifling  OfEsnee  — 
i  SnfBning  Qmming  on  Lieenied  Premise!.] — ^An 

information  was  preferred  against  an  innkeeper 
,  for  unlawfully  suffering  gaming,  to  wit,  card 

playing  for  money,   to  be  carried  on  on   his 

Such  an  order  is  not  bad  merely  because  it  '  P^TIT'o"^  m^^^^r^  !?^*'''°  ^Ij"^  *u®  Licensing 

-       -  '  Act,  1872.    The    Justices,    after    hearing    the 

evidence,  came  to  the  conclusion  that  a  tech- 


does  not  state  that  the  person  threatened  goes 
in  fear  of  bodily  injury.    Ih, 


Oniter  of  Jnriediction  —  Atianlt— Title  to 
Intereet  in  Land.]— Where  an  assault  is  com- 
mitted by  one  commoner  upon  another  com- 
moner for  an  alleged  improper  use  of  the 
common  by  the  latter,  and  no  question  of  title 
to  the  common  or  to  any  interest  therein  is  in 
dispute  between  the  parties,  the  jurisdiction  of 
the  Justices  to  hear  and  determine  summarily 
the  charge  of  assault  is  not  ousted  by  the 
proviso  in  section  46  of  the  Offences  Against 
the  Person  Act,  1861.  Rex  v.  French ;  Roberts, 
Ex  parte,  71  L.  J.  K.B.  382;  [1902]  1  K.B. 
037 ;  86  L.  T.  587 ;  50  W.  R.  556  ;  66  J.  P.  487 ; 
20  Cox  C.C.  200— D. 

The  word  **  title  *'  in  the  proviso  governs  not 
only  the  words  *♦  lands,  tenements,  or  heredita- 
ments," but  also  the  words  '♦  any  interest  therein 
or  accruing  therefrom."    lb. 

Petty  Soiiiont— Publication  Tending  to  Pre- 
judice Fair  Trial— Jnriidiction  of  High  Oonrt.] 

— The  High  Court  has  jurisdiction  to  attach  for 
contempt  of  Court  a  person  who  publishes 
comments  which  tend  to  prejudice  the  fair 
trial  of  a  prisoner  who  in  the  regular  course 
of  things  must  be  tried  at  assizes,  notwith- 
standing that  the  comments  are  published 
during  the  preliminary  proceedings  at  petty 
sessions,  and  before  the  prisoner  has  been  com- 
mitted for  trial  to  the  assizes.  Rex  v.  Parke  ; 
Dougal,  ex  parte,  72  L.  J.  K.B.  839 ;  [1903]  2 
K.B.  432 ;  89  L.  T.  439 ;  67  J.  P.  421— D. 

Whether  the  High  Court  has  a  general  juris- 
diction to  punish  by  attachment  for  contempt 
any  interference  with  the  administration  of 
justice  by  an  inferior  Court,  qmere,    lb. 


nical  offence  had  been  committed,  but  on  the 
ruling  of  Lord  Coleridge,  C.J.,  in  Somerset  v. 
Hart  (12  Q.B.  D.  360),  they  dismissed  the 
information  on  payment  of  costs,  and  refused 
to  state  a  Case  :~Held,  refusing  a  rule  requiring 
them  to  state  a  Case,  that  the  Justices  might 
properlv  come  to  the  conclusion  that  the  offence 
charged  was  of  a  trifling  nature  within  section 
16  of  the  Summary  Jurisdiction  Act,  1879. 
Marshall,  Ex  parte,  71  J.  P.  501— D. 

Selling    Intoxicating    Liquor    without 

Lioence.] — The  duly  licensed  tenant  of  a  public- 
house  gave  up  possession  of  the  house.  For 
nine  days  after  his  departure  no  sessions  sat  at 
which  application  could  be  made  for  a  tem- 

I  porary  transfer  of  the  licence.     The  incoming 
I  tenant  carried  on  the  business  of  the  house  for 
'  the  nine  days  without  a  lioence : — Held,   that 
the  latter  was  guilty  of  a  serious  offenoe,  and 
I  one  which  could  not  be  treated  by  a  Court  of 
I  summary  jurisdiction  as  an  offenoe  of  a  trifling 
!  nature  under  section  16  of  the  Summary  Juris- 
diction Act,  1879.    Barnard  v.  Barton,  75  Li.  J. 
K.B.  326;   [1906]  1  K.B.  357;   92  L.  T.  859 ; 
69  J.  P.  281 ;  20  Cox  CO.  870— D. 

BiglU  to  Trial  by  Jury— Omission    to 

Inform  Defendant  of  hii  Bight  to  be  to  Tried— 
Intention  of  Defendant  to  Plead  Guilty— Waiver.] 
— ^A  person  charged  before  a  Court  of  summary 
jurisdiction  with  an  offence  to  which  the  pro- 
visions of  section  17  of  the  Summary  Jurisdic- 
tion Act,  1879,  apply,  is  entitled  to  be  informed, 
in  the  manner  provided  by  the  section,  of  his 
right  to  be  tried  by  a  jury ;  and  neither  the  fact 
that  he  knows  of  his  right  to  be  so  tried,  nor 
the  fact  that  the  Court  is  aware  of  his  intention 
to  plead  guiltjr,  can  give  the  Court  jurisdiction 
to  convict  him  if  he  pleads  guilty  without 
having  been  informed  of  his  right. 


Reg.    V. 
Power  to  A^onm  Oaie  fbr  more  tlian  Bight  I  Cockshott ;  Rickerby,  Ex  parte,  67  L.  J.  Q.B. 
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467 ;  [1898]  1  Q.B.  582 ;  78  L.  T.  168 ;  62  J.  P. 
825;  19  Cox  CO.  3— D. 

Aidinff  and  Abetting— Counselling  Com- 

mifsion  of  Qffence.]--Where  a  person  aids  or 
abets  an  offence  which  is  punishable  on  sum- 
mary conviction,  he  is  liable  imder  section  6  of 
the  Summary  Jurisdiction  Act,  1848,  to  be  pro- 
ceeded against  in  every  respect  as  if  he  were 
a  principal  offender.  Therefore  a  person  who 
knowingly  counsels  the  owner  of  a  horse  to 
perpetrate  an  act  of  cruelty  upon  the  animal 
may  be  convicted,  upon  an  information  under 
section  2  of  the  Cruelty  to  Animals  Act,  1849, 
for  cruelly  ill-treating  the  horse,  although  the 
advice  given  by  him  to  the  owner  was  the  re- 
mote and  not  the  proximate  cause  of  the  cruelty. 
Benford  v.  Siins,  67  L.  J.  Q.B.  655;  [1898] 
2  Q.B.  641 ;  78  L.  T.  718 ;  47  W.  R.  46— D. 

Eight  to  Costs— Snmmary  Jurisdiction — 

Information  on  Behalf  of  the  Crown.]— Sec- 
tion 53  of  the  Summary  Jurisdiction  Act,  1879, 
gives  power  to  a  Court  of  summary  jurisdiction 
to  make  an  order  for  the  payment  of  costs  in  a 
proceeding  under  any  statute  relating  to  the 
revenue  of  the  Crown  under  the  control  of  the 
Commissioners  of  Inland  Revenue  or  Customs 
to  which  the  Crown  or  some  one  ou  behalf  of 
the  Crown  is  a  party.  Tfunnas  v.  Pritchard, 
T2  L.  J.  K.B.  23 ;  [1903]  1  K.B.  209 ;  87  L.  T. 
688;  51  W.  R.  58;  67  J.  P.  71;  20  Cox  C.C. 
376-D. 

"Eos  judicata"- Street.J-iSVc  Local  Go- 
vernment. 

Time  for  Commencement  of— Food  and  Drugs — 
False  Warranty.]  -See  Local  Government. 

For  the  several  Topics  of  Jurisdiction,  see 
infra,  col.  1889. 

3.  Disqualification, 

Alleged  Bias.] — An  allegation  that  JuHtices 
hold  strong  views  on  the  subject-matter  of  the 
offence  charged  before  them  is  not  enough  to 
entitle  the  person  convicted  of  such  an  offence 
to  a  rule  for  a  certiorari  to  bring  up  and  quash 
the  conviction.  Wilder,  Ex  parte,  66  J.  P. 
761-D. 

Evidence.] — An  objection  to  an  adjudi- 
cation by  a  Justice  on  the  ground  of  bias  must 
be  supported  by  evidence  to  shew  some  reason- 
able likelihood  of  bias.  Reg.  v.  Water  ford 
Justices,  [1901]  2  Ir.  R.  548— Q.B.  D. 

Pecuniary  Interest— Member  of  Incor- 
porated Law  Society— Proceedings  against  Un- 
qualified   Person    Acting    as    Solicitor.]  —  In 

proceedings  taken  at  the  instance  of  the  Council 
of  the  Incorporated  Lav7  Society  against  an 
unqualified  person  for  acting  as  a  solicitor  a 
Justice  is  not  disqualified  from  adjudicating  by 
reason  of  the  fact  that  he  is  a  member  of  the 
Incorporated  Law  Society.  Reg.  v.  Burton; 
Young,  Ex  parte,  66  L.  J.  Q.B.  831 ;  [1897] 
2  Q.B.  468;  77  L.  T.  364;  46  W.  R.  127;  61 
J.  P.  727 ;  18  Cox  C.C.  647— D. 

Membership  of  Temperance  Association- 
Engaging  a  Solicitor  to  Oppose  Licence.]— An 

application  by  F.  for  a  publican's  licence  was 
refused  by  the  quarter  sessions  for  the  county 
VOL.  L 


of  Dublin.  Three  of  the  Justices  composing 
the  quarter  sessions  were  subscribers  to  the 
fimds  of  the  Irish  Association  for  the  Preven- 
tion of  Intemperance,  whose  objects  were  to 
secure  a  diminution  in  the  number  of  licensed 
houses,  and  to  organise  strong  opposition  to 
licensing  applications,  and  whose  solicitor 
actually  attended  the  sessions  and  opposed,  in 
the  name  of  local  objectors,  the  granting  of 
licensing  applications,  the  application  of  F. 
among  the  number.  A  fourth  Justice  was 
member  of  a  firm  which  had  subscribed  to  the 
funds  of  the  association,  and  two  others,  A.  and 
B.,  were  members  of  the  executive  committee 
of  the  association,  which,  before  each  licensing 
sessions,  decided  upon  the  licensing  applications 
to  be  opposed,  and  in  the  case  of  F.'s  application 
directed  that  the  solicitor  of  the  association 
should  oppose.  A.  was  not  proved  to  have  been 
a  partv  to  this  decision.  B.  was  present,  but 
exerted  his  influence  in  favour  of  allowing  F.'s 
application  to  pass  without  opposition;  his 
determination  to  vote  for  a  refusal  of  the  appli- 
cation was  arrived  at  diuring  the  hearing  at  the 
sessions.  It  was  the  practice  of  the  executive 
committee  before  each  licensing  sessions  to 
send  circulars  to  over  one  hundred  magistrates 
apprising  them  of  the  dates,  with  a  view  to 
insuring  their  attendance : — Held,  that  no  dis- 
qualification attached  to  any  of  the  Justices 
from  taking  part  in  the  determination  of  F.'s 
application.  Held,  also  (Barton,  J.,  dissent- 
ing), that  a  Justice  in  opposing,  or  retaining  a 
solicitor  to  oppose,  a  licensing  application  is 
not  thereby  disqualified  from  hearing  and 
determining  the  application  as  a  member  of  the 
licensing  authority.  Rex  v.  Dublin  Justices, 
[1904]  2  Ir.  R.  75— K.B.  D. 

Jnstice  Holding  Brewery  Shares-  Likeli- 

bood  of  Bias — ^Disqualification.]— An  application 
was  made  to  the  licensing  committee  of  the 
borough  of  T.  for  the  removal  of  a  licence  to 
new  premises.  Three  of  the  Justices  were 
members  of  the  borough  council  of  T.,  and  one 
held  shares  in  a  brewery  company  that  sold 
beer  within  the  district.  A  suggestion  was 
made  before  the  committee  that  if  the  transfer 
was  granted  another  licence  would  be  given  up 
and  certain  property  would  be  placed  at  the 
disposal  of  the  corporation  for  town  improve- 
ments. The  transfer  was  granted.  The  con- 
firming authority,  which  included  the  four 
Justices,  confirmed  the  transfer,  but  the  offer 
above  stated  was  withdrawn : — Held,  that  there 
was  not  any  likelihood  of  bias  on  the  part  of 
the  three  Justices  who  were  members  of  the 
borough  council,  so  as  to  render  the  orders 
made  invalid ;  and  held,  further,  that  the  orders 
were  not  invalid  by  reason  of  the  fact  that  the 
fourth  Justice  adjudicated,  owing  to  proviso 
(8)  of  section  60  of  the  Licensing  Act,  1872. 
Secus,  where  actual  bias  could  be  shewn  in  fact 
to  exist.  Rex  v.  Tempest,  86  L.  T.  585 ;  66  J.  P. 
472— D. 

Beal  Likelihood  of  Disqualifying  Interest 

— Confirmation  of  Provisional  Grant  of  Licence.] 
— An  agreement  made  between  a  borough 
corporation  and  a  brewery  company  recited  the 
intention  of  the  company  to  apply  at  the  next 
licensing  meeting  for  a  full  licence  for  certain 
new  premises ;  and  the  agreement  then  provided 
that  if  the  application  were  granted  the  com- 
pany would  pay  10,000i.  to  the  corporation,  and 
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that  the  corporation  would  on  the  opening  of 
the  new  premises  close  a  certain  fully  licensed 
hotel  which  had  been  purchased,  amongst  other 
property,  by  the  corporation  with  a  view  to 
street  improvements  m  the  borough;  and  the 
corporation  also  agreed  not  to  apply  or  suffer 
any  application  to  be  made  for  the  renewal  of 
any  licence  thereof,  and  that,  should  the  grant 
and  confirmation  of  the  licence  to  the  company 
be  revoked  by  any  proceedings  in  the  High 
Court,  the  sum  of  10,OOOZ.  should  be  repaid  to 
the  company  by  the  corporation.  Certain 
members  of  the  corporation,  who  had  taken  an 
active  part  in  bringing  about  the  above  agree- 
ment, subsequently,  in  their  character  as 
Justices,  sat  on  the  licensing  committee  when 
the  company  applied  for  a  provisional  grant  of 
a  licence  for  the  new  premises.  The  application 
for  such  licence  was  granted,  and  the  grant  was 
afterwards  confirmed  at  a  meeting  of  the  con- 
firming authority,  amongst  whom  were  the 
above-mentioned  members  of  the  corporation : 
— Heldf  that,  as  under  the  circumstances  there 
was  a  real  likelihood  of  bias  on  the  part  of  such 
members  of  the  corporation  with  regard  to  the 
grant  or  refusal  of  the  licence  by  reason  of  the 
part  which  they  had  taken  in  bringing  about 
the  agreement  between  the  company  and  the 
corporation,  they  had  incapacitated  themselves 
from  adjudicating  upon  the  application  for  the 
licence.  Bex  v.  Sunderland  Justices ^  70  L.  J. 
K.B.  946;  [1901]  2  K.B.  867;  86  L.  T.  183; 
66  J.  P.  699— C.A. 

AiseMmeiit  Appeal— Jiutiee  Member  of 

another  Asfeaixnent  Oommittee.] — One  of  the 
Justices  who  sat  at  quarter  sessions  upon  the 
hearing  of  an  appeal  against  an  assessment 
made  1^  the  Greenwich  Aissessment  Committee 
in  the  County  of  London  was  a  member  of  the 
Holbom  Borough  Council  and  chairman  of 
the  Holbom  Assessment  Committee,  also  in 
the  County  of  London.  The  Justice  had  no 
personal  or  pecuniary  interest  in  the  appeal : — 
Held^  that  the  Justice  was  not  disqualified  from 
sitting.  Bex  v.  London  Justices ;  South  Metro- 
politan Gas  Co,,  Ex  parte,  71  J.  P.  476;  6  L.  G.  R. 
1064  ;  23  T.  L.  R.  726— D.  Affirmed,  72  J.  P. 
187— C.A. 

Appeal  to  Quarter  Seeiions — Preeenoe  on  the 
Bench  of  Jnstioei  whoie  Deeision  is  Appealed 
against.]— On  the  hearing  of  a  licensing  appeal 
at  quarter  sessions  two  of  the  Justices  whose 
order  was  appealed  against  were  present  on  the 
bench  during  the  argument,  accompanied  the 
other  Justices  on  their  adjourning  to  consider 
their  decision,  and  had  resumed  their  places  on 
the  bench  when  the  decision  was  pronounced. 
The  chairman  and  several  of  the  other  Justices, 
including  the  two  Justices  in  question,  stated 
on  affidavit  that  the  latter  had  taken  no  part 
in  the  hearing  of  the  appeal  or  in  infiuencing  or 
arriving  at  the  decision : — Held,  that  the  mere 
presence  on  the  bench  of  the  two  disqualified 
Justices  rendered  the  constitution  of  the  Court 
of  quarter  sessions  irregular,  and  that  its  order 
must  be  set  aside.  Bex  v.  Lancashire  Justices, 
76  L.  J.  K.B.  198 ;  94  L.  T.  481 ;  70  J.  P.  337— 
D.    And  see  Intoxicating  Liquobs. 

SoUeitor— Cllerk  to  Jnstiees.]— A  solicitor  who 
has  ceased  to  practise  as  sncn,  and  has  trans- 
ferred his  busmess  to  others,  but  continues  to 
take  out  his  certificate  as  a  solicitor  under  the 
belief  that  it  is  necessary  for  him  to  do  so  as 


Registrar  of  a  County  Court,  is  not  disqualified 
from  acting  as  a  Justice  of  the  peace  under  the 
Justices*  Qualification  Act,  1871.  Beg.  v. 
Douglas,  67  L.  J.  QJB.  406;  [1898]  1  Q.B.  660; 
78  L.  T.  198;  46  W.  R.  877;  62  J.  P.  277;  19 
Cox  C.C.  e— D. 

The  office  of  Justice  of  the  peace  is  incom- 
patible with  that  of  clerk  to  the  Justices,  and 
if  a  clerk  to  the  Justices,  not  having  resigned 
that  office,  becomes  one  of  the  Justices,  he,  by 
his  acceptance  of  the  latter  office,  vacates  the 
former,  even  though  he  continues  to  draw  the 
salary  thereof,  inasmuch  as  he  has  the  right  to 
determine  his  position  as  Justices'  clerk,  sub- 
ject to  any  complaint  against  him  for  having 
violated  the  terms  of  his  appointment.  Such 
Justice  of  the  peace  can  therefore  lawfully  ad- 
judicate upon  a  case  heard  before  the  bench  of 
Justices  of  which  he  has  become  a  member.    lb, 

4.  Pbotection. 

Action  against— Beasonable  and  Probable 
Caoie — Maliee.] — Where,  upon  the  face  of  a 
sunmions  before  a  Justice,  it  appears  that  the 
Justice  has  no  jurisdiction,  and  the  Justice  con- 
victs, and  the  conviction  is  subsequently  set 
aside,  and  an  action  is  brought  against  the 
Justice  to  recover  damages,  it  is  not  necessary 
for  the  plaintiff  to  allege  and  prove  that  the 
act  was  done  maliciously  and  without  reason- 
able and  probable  cause,  and  the  fact  that 
neither  the  want  of  jurisdiction  nor  the  facts 
shewing  such  want  of  jurisdiction  were  ex- 
pressly brought  to  the  notice  of  the  Justice  at 
the  hearing  is  no  defence.  Johnston  v.  Meldon 
(30  L.  R.  Ii.  15)  distinguished.  PoUey  v.  Ford- 
ham  (No.  2),  91  L.  T.  525  ;  68  J.  P.  604  ; 
20  T.  L.  R.  639— D. 

Liability  to  Action— Public  Anthoritiof  Pro- 
tection —  Conviction  without  Jurisdiction  — 
Distress  Warrant  —  Distress  —  Commencement 
within  Six  Months  of  **act  complained  of"— 
Act  Complained  of,  whether  Conviction  or  Dis- 
tress.]—  The  defendant,  a  police  magistrate, 
convicted  the  plaintiff  of  an  offence  and  ordered 
him  to  pay  a  fine.  The  plaintiff  having  failed 
to  pay  the  fine,  the  defendant  issued  a  distress 
warrant  by  virtue  of  which  the  plaintiff's  goods 
were  distrained  upon.  The  conviction  was 
subsequently  quashed.  The  plaintiff  there- 
upon brought  an  action  against  the  defendant 
claiming  damages  for  illegal  distress.  The 
action  was  commenced  more  than  six  months 
after  the  conviction  was  made,  but  less  than 
six  months  after  the  distress  warrant  was 
issued  : — Held,  that  the  action  was  not  barred 
by  section  1  (a)  of  the  Public  Authorities  Pro- 
tection Act,  1893.  Polley  v.  Fordham  (No,  1), 
73  L.  J.  K.B.  687 ;  [1904]  2  K.B,  345  ;  90  L.T. 
766;  68  W.R.48,188;  68J.P.321;  20T.L.R. 
436— D.  And  see  Public  Authobitibs  Pbo- 
tection Act. 

Practice— Application  fbr  Bnle  nnder  Sec- 
tion 6  of  the  Jostices'  Protection  Act,  1848 — 
Applicant  in  Person— Connsel.]— An  application 
for  a  rule  under  section  6  of  the  Justices*  Pro- 
tection  Act,  1848,  calling  upon  a  Justice  of  the 
peace  to  shew  cause  why  he  should  not  do  any 
act  relating  to  the  duties  of  his  office  must  be 
made  by  counsel.  WaUace^  Ex  parte,  71  Li.  J. 
K.B.  788;  [1902]  2  K.B.  488;  50  W.  R.  678— 
C.A. 
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6.  Topics  op  Jurisdiction. 

(a)  Assault. 

Title  to  Interest  in  Land— Outer  of  Jnrif- 
diction.] — Where  an  assault  is  committed  by 
one  commoner  upon  another  commoner  for  an 
alleged  improper  use  of  the  common  by  the 
latter,  and  no  question  of  title  to  the  common 
or  to  any  interest  therein  is  in  dispute  between 
the  parties,  the  jurisdiction  of  the  Justices  to 
hear  and  determine  summarily  the  charge  of 
assault  is  not  ousted  by  the  proviso  in  section 
46  of  the  Offences  Against  the  Person  Act,  1861. 
Bex  V.  French ;  Roberts,  Ex  parley  71  L.  J.  K.B. 
382 ;  [1902]  1  K.B.  637 ;  86  L.  T.  587  ;  60  W.  R. 
566 ;  66  J.  P.  487 ;  20  Cox  C.C.  200-0. 

The  word  **  title  "  in  the  proviso  governs  not 
only  the  words  **  lands,  tenements,  or  heredita- 
ments," but  also  the  words  "  any  interest  therein 
or  accruing  therefrom."    lb. 

(b)  Brothel. 

Permitting  Premiief  to  be  a  Brothel.]— A  con- 
viction for  permitting  premises  to  be  used  as  a 
brothel  upon  several  separate  days  is  good,  as 
the  offence  is  a  continuing  one.  Bex  v.  Biirnby 
or  Bumby,  Ex  parte,  70  L.  J.  K.B.  739;  [1901] 
2  K.B,  458  ;  86  L.T.  168 ;  20  Cox  C.C.  26— D. 


(c)  Building. 

Ereetion  of  Building  beyond  Front  Main  Wall 
of  Bonding  on  Either  Side— Difmissal  of  In- 
formation —  Jnatieef  Equally  Divided  —  Subse- 
quent Information  for  Continuing  Offenoe.] — 
Where  Justices  are  equally  divided  upon  the 
hearing  of  an  information  laid  under  section  3 
of  the  Public  Health  (Buildings  in  Streets)  Act, 
1888,  for  erecting  a  building  in  a  street  beyond 
the  front  main  wall  of  the  building  on  either 
side  thereof,  the  proper  course  for  the  Justices  to 
take  is  to  adjourn  the  case  in  order  that  a  re- 
hearing may  be  had  before  a  reconstituted 
bench.  If,  however,  the  Justices  dismiss  the 
information,  a  subsequent  information  for  con- 
tinuing the  offence  will  not  lie  against  the  same 
party  if  the  circumstances  remain  the  same. 
As  long  as  the  dismissal  of  the  first  information 
stands,  it  exists  as  a  decision  between  the  same 
parties  upon  the  same  subject-matter  given  by  a 
competent  tribunal,  and  the  second  bench  of 
Justices  has  no  power  to  re-open  the  hearing. 
Kinnis  v.  Graves,  67  L.  J.  Q.B.  583 ;  78  L.  T. 
602  ;  46  W.  R.  480— D. 


(d)  Coal  Mines. 

ITse  of  Explonvef  in  Mines— Oonviction  of 
Separate  Offenoes  on  same  Facts.]- A  complaint 
against  the  owners  of  a  coal  mine,  charged 
thom — first,  with  a  contravention  of  an  Order 
under  the  Coal  Mines  Regulation  Act,  1896, 
by  allowing  a  shot  charged  with  gunpowder  to 
be  fired  in  the  mine,  which  was  not  naturally 
wet  throughout ;  and  secondly,  with  a  contra- 
vention of  the  Coal  Mines  Regulations  Act, 
1887,  by  allovTing  the  said  shot  to  be  fired  in 
a  dry  and  dust^  place  without  using  the 
statutory  precautions.    The  aoonsed  were  con- 


victed on  each  charge  and  a  penalty  imposed 
in  each  case : — Held,  that  the  conviction  must 
be  quashed,  inasmuch  as,  although  there  was 
only  one  act  proved,  the  accused  had  been  con- 
victed of  two  offences.  Moore  v.  Wilson,  6  F. 
(Just.  Cas.)  88— Ct.  of  Justy. 

(d**)  Contempt  of  Court. 

Petty  Sessions— Publication  Tending  to  Preju- 
dice Fair  Trial— Jurisdiction  of  SQgh  Court.]— 
The  High  Court  has  jurisdiction  to  attach  for 
contempt  of  Court  a  person  who  publishes  com- 
ments which  tend  to  prejudice  the  fair  trial  of 
a  prisoner  who  in  the  regular  course  of  things 
must  be  tried  at  assizes,  notwithstanding  that 
the  comments  are  published  during  the  pre- 
liminary proceedings  at  petty  sessions,  and  before 
the  prisoner  has  been  committed  for  trial  to  the 
assizes.  Rex  v.  Parke,  72  L.  J.  K.B.  839; 
[1903]  2  K.B.  432 ;  89  L.  T.  439 ;  62  W.  R.  216 ; 
67  J.  P.  421— D. 

Whether  the  High  Court  has  a  general  juris- 
diction to  punish  by  attachment  for  contempt 
any  interference  with  the  administration  of 
justice  by  an  inferior  Court,  qiicere.    lb. 

(e)  Cruelty  to  Animals. 

Aiding  and  Abetting— CounseUinff  Commis- 
sion of  Offence.] — Where  a  person  aids  or  abets 
an  offence  which  is  punishable  on  summary 
conviction,  he  is  liable  under  section  5  of  the 
Summary  Jurisdiction  Act,  1848,  to  be  pro- 
ceeded against  in  every  respect  as  if  he  were  a 
principal  offender.  Therefore  a  person  who 
knowingly  counsels  the  owner  of  a  horse  to 
perpetrate  an  act  of  cruelty  upon  the  animal 
may  be  convicted,  upon  an  information  under 
section  2  of  the  Cruelty  to  Animals  Act,  1849, 
for  cruelly  ill-treating  the  horse,  although  the 
advice  given  by  him  to  the  owner  was  the 
remote  and  not  the  proximate  cause  of  the 
cruelty.  Benford  v.  Sims,  67  L.  J.  Q.B.  655 ; 
[1898]  2  Q.B.  641 ;  78  L.  T.  718 ;  47  W.  R.  46 ; 
19  Cox  C.C.  141— D. 

(f)  Debt,  Committal  for. 

Evidence  of  Means.] — Svmmionses  wore  issued 
against  two  officers  of  local  branches  of  a  certain 
trade  union  imder  the  Trade  Union  Act,  1871, 
s.  12,  charging  them  with  wilfully  withholding 
certain  simis  of  money  belonging  to  the  imion. 
Both  defendants  admitted  the  charges  against 
them,  and  orders,  headed  '*  Civil  Debt,"  were 
made  upon  them  for  payment  of  the  amounts 
due,  or  in  default  distress  and  sale.  Both 
.  defendants  defoulted,  and  application  was  then 


made  for  their  committal  to  prison  under  the 
section.  The  magistrate  refused  the  applica- 
tion on  the  ground  that  the  section  was  modified 
by  the  Sunmiary  Jurisdiction  Act,  1879,  s.  6, 
and  that,  the  proceedings  being  civil  and  not 
criminal,  in  order  to  obtain  committal  a  judg- 
ment summons  must  be  issued,  and  the  prose- 
cution must  prove  possession  of  means  by  the 
defendants.  An  order  nisi  was  then  obtained, 
addressed  to  the  magistrate  e^d  the  two  defend- 
ants, calling  on  them  to  shew  cause  why  the 
orders  should  not  be  removed  and  quashed  on 
the  ground  that  the  moneys  ordered  to  be  paid 
were  not  civil  debts : — Held,  that,  as  the  orders 

37^2 
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wore  regular  on  the  face,  the  rule  must  be  dis- 
charged. Beg.  V.  Truscott,  81  L.  T.  188;  19 
Cox  C.C.  379— D. 

(g)  Disorderly  Meeting. 

Beeognitance  to  Keep  tlie  Peace  and  be  of  Good 
Behayioor— Obstruction  of  Streeti— ITsing  Ininlt- 
ing  Language  whereby  Breach  of  the  Peace  may 
be  Occaiioned— Conduct  not  in  itself  Illegal,  but 
Provoking  other  Persons  to  Break  the  Peace- 
Jurisdiction  of  Magistrate.]— The  appellant,  in 
carrying  on  a  Protestant  "  crusade,"  held  meet- 
ings in  the  public  streets  of  a  city  in  which 
there  was  a  large  Roman  Catholic  population. 
The  meetings  were  attended  by  many  Boman 
Catholics  as  well  as  by  his  own  supporters.  At 
the  meetings  he  made  use  of  language  and 
gestures  insulting  and  annoying  to  the  Boman 
Catholics  and  calculated  to  provoke  them  to 
commit  breaches  of  the  peace;  and  breaches 
of  the  peace  were  in  consequence  committed  by 
them.  The  appellant  did  not  himself  commit 
any  breach  of  the  peace,  and  advised  his  sup- 
porters not  to  do  so ;  but  at  one  of  the  meetings 
he  said  that  he  had  received  a  letter  stating 
that  the  Catholics  were  going  to  bring  sticks  to 
a  subsequent  meeting,  and  told  his  supporters 
that  the  police  had  refused  him  protection  and 
that  he  looked  to  them  to  protect  him.  The 
meetings  caused  an  obstruction  of  the  streets. 
A  local  Act  imposed  a  penalty  upon  every 
person  who  in  any  street  used  any  threatening, 
abusive,  or  insulting  words,  or  behaviour 
whereby  a  breach  of  the  peace  might  be  occa- 
sioned. The  appellant  threatened  and  intended 
to  hold  similar  meetings  in  the  future.  The 
appellant  having  been  bound  over  by  the  order 
of  a  magistrate  to  keep  the  peace  and  be  of 
good  behaviour, — ifeW,  that  the  order  was  valid. 
Wise  v.  Dunning,  11  L.J.  K.B.  165;  [1902]  1 
K.B.  167 ;  85  L.  T.  721 ;  50  W.  B.  817 ;  66  J.  P. 
212;  20  Cox  C.C.  121— D. 

Though  a  person's  conduct  is  not  in  itself 
illegal,  yet,  if  its  natural  consequence  is  to 
provoke  other  persons  to  commit  a  breach  of 
the  peace,  he  may  properly  be  bound  over  to  be 
of  good  behaviour.    lb. 

m  r>og- 

Order  as  to  Oontrol  ot.]—Eex  v.  Owen  Sewell, 
Ex  parte,  72  J.  P.  60— D.     See  col.  6. 

(h)  Fire  Brigade. 

Order  for  Payment  of  Expenses— **  Order  for 
payment  of  money  or  otherwise  "—Limitation  of 
Proceedings.] — An  order  made  by  Justices  imder 
section  33  of  the  Town  Police  Clauses  Act,  1847, 
as  to  the  amoimt  of  expenses  incurred  in  respect 
of  the  fire  brigade  being  sent  to  a  fire  outside 
the  limits  of  the  special  Act  is  not  "  an  order 
for  the  payment  of  money  or  otherwise  "  within 
section  8  of  the  Summary  Jurisdiction  Act,  1848, 
and  therefore  the  six  months'  limitation  con- 
tained in  section  11  of  that  Act  has  no  applica- 
tion to  a  complaint  for  the  determination  of  the 
amount  of  such  expenses.  Rex  v.  Part,  70  J.  P. 
398;  4  L.  G.  B.  1122— D. 

(i)  FdUe  Imprisonment, 

Governor  of  Prison —Olerk  of  the  Peace  — 
Action  against  Qovemor  and  Olerk  of  the  Peace 


— €h»vemor  Beeeiving  Prisoner  without  Proper 
Warrant  of  Commitment— Warrant  1^  Magistrate 
—  Sentence  Altered  on  Appeal  by  Quarter  Ses- 
sions—Bo  Fresh  Warrant  by  Quarter  Sessions — 
Liability  of  Governor  and  Clerk  of  the  Peace.] 
I  — The  plaintiff  was  convicted  by  a  Court  of 
smnmary  jurisdiction  and  sentenced  to  a  term 
of  imprisonment  with  hard  labour.  He  was 
taken  to  prison  xmder  a  warrant  of  commitment 
made  out  by  the  magistrate,  but  released  pend- 
ing an  appeal  to  quarter  sessions.  The  convic- 
tion was  affirmed,  but  the  sentence  was  altered. 
No  fresh  warrant  of  commitment  was  made  out 
by  the  Recorder  at  quarter  sessions,  but  the 
original  conviction  by  the  magistrate  was  altered 
by  the  Recorder  in  accordance  with  his  sentence. 
The  plaintiff  was  then  taken  to  prison,  and  the 
only  documents  handed  to  the  governor  of  the 
prison  were  a  copy  of  the  ori^nal  conviction 
by  the  magistrate  as  altered  by  the  Recorder 
and  the  original  warrant  of  commitment  by 
the  magistrate.  He  was  detained  in  prison  for 
some  days,  when  the  conviction  was  quashed 
upon  other  groimds,  and  he  was  released.  In 
an  action  for  false  imprisonment  against  the 
clerk  of  the  peace  of  the  borough  and  the 
governor  of  the  prison  for  unlawfully  Imprison- 
mg  the  plaintiff, — Held,  that  the  action  could 
not  be  maintained  against  the  clerk  of  the 
peace,  as  he  was  merely  a  ministerial  officer 
and  his  act  was  a  ministerial  act ;  but  that  the 
action  was  maintainable  against  the  governor, 
as  he  was  not  justified  in  receiving  the  plaintiff 
into  custody  and  detaining  him  without  a  fresh 
warrant  of  commitment  by  the  Recorder,  and 
that  the  documents  which  the  governor  received 
were  not  equivalent  to  such  warrant  of  com- 
mitment, and  that  the  governor  was  liable  in 
damages  to  the  plaintiff.  Demer  v.  Cook,  88 
L.  T.  629 ;  67  J.  P.  206— Lord  Alverstone,  C.J. 

(j)  Food. 

Unsound  Meat— Exposure  of,  for  Sale— Aiding 
and  Abetting  Ezposure-Kegligence— Sufficiency 
for  Conviction.]  — Negligence  on  the  part  of  a 
veterinary  surgeon  in  making  an  examination 
and  giving  a  certificate  that  meat  which  b  in 
fact  imsound  is  sound  and  healthy  is  not  of 
itself  sufficient  to  justify  a  conviction  against 
the  veterinary  surgeon  for  aiding  and  abetting 
the  exposing  of  the  unsound  meat  for  sale, 
although  such  negligence  in  fact  causes  the 
exposure  of  the  meat.  Carrow  v.  TillstoTie,  83 
L.  T.  411 ;  64  J.  P.  823  ;  19  Cox  C.C.  676— D. 

Amendment  of  Information.]- The  non-fulfil- 
ment  of  the  requirements  of  section  19  of  the 
Sale  of  Food  and  Drugs  Act,  1899,  is  not  a 
matter  capable  of  amendment  xmder  Jervis*s 
Act.  Batt  v.  Mattinson,  82  L.  T.  800;  64  J.  P. 
615— D.   And  see  Local  Government,  col.  1341. 

(k)  Larceny — Restitution  Order. 

**  Person  affgrieved."] — The  purchaser  against 
I  whom  an  order  of  restitution  under  section  100 
of  the  Larceny  Act,  1861,  has  been  made  is  a 
I  *'  person  aggrieved  '*    within  the   meaning    of 
I  section  33,  sub-section  1  of  the  Summary  Juris- 
diction Act,  1879,  and  is  therefore  entitled  to 
appeal  against  the  order  to  the  High  Court  by 
way  of  Special  Case.    Moss  v.  Hancock^  68  L.  J. 
I  Q.B.  667;  [1899]  2  Q.B.  Ill;  SOL.  T.  6»3;  47 
.  W.  R.698;  63  J.  P.  617— D. 
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(1)  Licence. 

Carriage— Penalty— Fint  Offence.]— Section  4 
of  the  Siunmary  Jurisdiction  Act,  1879,  as  far 
as  reduction  of  fines  is  concerned,  applies  only 
to  first  offences.  Fines  for  second  and  sub- 
sequent offences  are  regulated  by  7  &  8  Geo.  4, 
c.  63,  8.  78,  under  which  such  fines  cannot  be 
reduced  below  one-fourth  of  their  full  amount 
as  imposed  by  statute.  To  constitute  a  second 
offence  under  32  &  33  Vict.  c.  14,  s.  27,  it  is 
not  necessary  to  be  convicted  twice  in  the  same 
year  of  keeping  a  carriage  without  having  a 
licence  for  that  year.  A  conviction  in  one  year 
of  keeping  a  carriage  without  a  licence  for  that 
year  following  a  conviction  in  a  previous  year 
for  keeping  a  carriage  without  a  licence  for  that 
year,  is  a  second  conviction  for  the  same  offence. 
Phillips  V.  Stephens,  79  L.  T.  280 ;  62  J.  P.  78^; 
19CoxO.C.  172-D. 

Game  Dealer'i  Licence  —  Stating  Case.]— S(7£ 
Game. 

Intoxicating  Liqnors,  for  —  Proof  of  Previous 
Convictions— Begister  of  Police  Court.]— For  the 
purpose  of  enabling  a  Court  of  summary  juris- 
diction, on  the  conviction  of  the  offender,  to 
make  an  order  under  section  6,  sub-section  1 
of  the  Licensing  Act,  1902,  that  notice  of  the 
conviction  be  sent  to  the  police  authority,  the 
previous  convictions  of  the  offender,  where  they 
have  taken  place  before  the  same  Court,  need 
not  be  formally  proved  by  production  of  the 
record,  but  may  be  proved  by  the  register  of 
the  Court  kept  pursuant  to  section  22  of  the 
Summary  Jurisdiction  Act,  1879.  London  School 
Board  v.  Harvey  (48  L.  J.  M.C.  180 ;  4  Q.B.  D. 
451)  followed.  Metropolitan  Police  Commis- 
sioner V.  Donovan,  72  L.  J.  K.B.  645;  [1903] 
1  K.B.  895 ;  88  L.  T.  665 ;  52  W.  R.  14 ;  67  J.  P. 
147 ;  20  Cox  C.C.  435— D. 

Charge  Proved  —  Information  Dismissed 

because  Offence  of  Trifling  Natore— Selling  by 
Betail  without  a  Licence.] — Selling  intoxicating 
liquor  without  a  licence  for  nine  days  is  not 
an  offence  of  a  trifling  nature  which  justifies 
Justices  in  dismissing  informations  therefor 
merely  because  the  transfer  sessions  are  not 
hold  for  that  period,  and  there  is  a  bona  fide 
intention  to  apply  for  a  transfer  of  the  licence 
at  such  sessions.  Barnard  v.  Barton,  92  L.  T. 
859 ;  69  J.  P.  281 ;  75  L.  J.  K.B.  326 ;  [1908] 
1  K.B.  357 ;  20  Cox  C.C.  870— D. 

Part  of  County  Transferred  to  Another 

County — Licensing.]  —Where  part  of  a  county  is 
transferred  to  another  county  under  section  2 
of  the  County  Police  Act,  1840,  the  licensing 
jurisdiction  over  the  part  transferred  does  not 
pass  from  the  Justices  of  the  former  county  to 
those  of  the  latter.  Beg,  v.  Worcestershire  Jus- 
tices; Beg.  V.  Warmickshire  Justices,  68  L.  J. 
Q.  B.  109;  [1899]  1  Q.B.  59;  79  L.  T.  893;  47 
W.  R.  134 ;  62  J.  P.  836 ;  19  Cox  C.C.  198— C.A. 
And  see  Intoxicating  Liquors. 

(m)  Lunacy. 

Application  under  Lunacy  Act  —  Court  of 
Summary  Jurisdiction— Power  to  State  Case.]— 
Justices  acting  under  section  299  of  the  Limacy 
Act,  1890,  are  not  a  Court  of  summary  jurisdic- 
tion, and  have  therefore  no  power  to  state  a 
Case.  Bethel,  In  re,  80  L.  T.  492 ;  63  J.  P. 
468— D. 


(n)  Maintenance  of  Parent. 

Jurisdiction  to  Commit  Defendant — Evidence 
of  Means.] — Justices  have  no  jurisdiction  to 
commit  to  prison  a  person  for  disobedience  to 
an  order  made  upon  him  for  the  payment  of  a 
weekly  sum  towards  the  maintenance  of  his 
father  in  the  absence  of  proof  that  such  person 
has,  or  has  had  since  since  the  date  of  the  order, 
the  means  of  payment,  and  has  refused  or 
neglected  to  pay  in  accordance  with  the  terms 
of  the  order.  Gamble,  In  re,  68  L.  J.  Q.B.  195 ; 
[1899]  1  Q.B.  305  ;  79  L.  T.  642 ;  63  J.  P.  101 ; 
19  Cox  C.C.  225— D. 

Money  due  under  such  an  order  is  merely  a 
civil  debt,  and  comes  within  the  provisions  of 
sections  6  and  35  of  the  Summary  Jurisdiction 
Act,  1879.    76. 

Order  for  Payment  of  more  than  82. — Appeal  to 
Quarter  Sessions.] — An  order  of  a  magistrate 
adjudging  payment  of  2s.  6^.  a  week  towards 
the  maintenance  of  an  adult  female  pauper  is 
not  an  order  in  which  the  sum  adjudged  to  be 
paid  is  more  than  32.  within  the  meaning  of 
section  60  of  the  Metropolitan  Police  Courts 
Act,  1839,  and,  consequently,  no  appeal  lies  to 
quarter  sessions  under  that  section  against  such 
an  order.  Beg.  v.  London  Justices ;  Greenwich 
Union,  Ex  parte,  69  L.  J.  Q.B.  364;  [1900] 
1  Q.B.  438;  82L,T.296;  48W.R.319;  64  J.  P. 
867— D. 


(o)  Malicious  Damage  to  Property, 

''  Fair  and  reasonable  supposition  "  of  Bight— 
Bona  Fides.] — By  section  62  of  the  Malicious 
Damage  Act,  1861,  "  whosoever  shall  wilfuUy  or 
maliciously  commit  any  damage,  injury,  or 
spoil  to  or  upon  any  real  or  personal  property 
whatever  either  of  a  public  or  private  nature," 
may  be  convicted  before  a  Justice  of  the  peace 
and  imprisoned  and  fined,  "  provided  that 
nothing  herein  contained  shall  extend  to  any 
case  where  the  party  acted  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do 
the  act  complained  of,"  &c.  The  appellants 
pulled  down  a  hedge  bounding  Femworthy 
Down,  which  was  held  in  undivided  shares  by  the 
respondents.  They  h'-d  done  so  on  several  previ- 
ous occasions.  Both  o^  them  lived  in  houses  near 
the  down,  and  under  leases  granted  by  the  pre- 
decessors of  one  of  the  respondents.  They  had 
committed  the  acts  complained  of  in  pursuance 
of  a  supposed  right  of  pasture  on  the  down 
which  they  contended  was  a  common,  and, 
although  for  many  years  they  had  attempted  to 
carry  out  their  supposed  rights,  they  had  always 
been  disputed.  There  was  no  mention  in  any  of 
the  leases  of  any  grant.  The  Justices  were  of 
opinion  that  the  rights  they  had  claimed  could 
not  exist  in  law,  and  that  their  jurisdiction  was 
not  ousted,  and  they  convicted  the  appellants : 
— Held,  that  the  conviction  was  right,  as  there 
was  no  fair  and  reasonable  claim  of  right. 
Brooks  V.  Hamlyn,  79  L.  T.  734 ;  63  J.  P.  215  ; 
19  Cox  C.C.  231— D. 

Growing  Plants— Destn^ying  Yegetables  in 
C^arden- Assertion  of  Public  Bight  of  Becreation 
— ITnneoessary  Yiolence.] — The  appellants,  who, 
in  the  alleged  exercise  of  a  supposed  public  right 
of  recreaSon  over  certain  uninclosed  lands, 
trampled  down  and  rooted  up  the  entire  vege- 
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table  produce  of  a  small  inclosed  garden  (the 
site  of  which  had  formed  part  of  such  lands), 
doing  more  damage  than  could  reasonably  be 
supposed  necessary  for  the  assertion  or  pro- 
tection of  the  alleged  right,  were  convicted  by 
Justices  of  unlawfully  and  maliciously  damag  - 
ing  the  plants  in  question,  under  section  23  of 
the  Malicious  Damage  Act,  1861  I—Held^  that 
the  jurisdiction  of  the  Justices  was  not  ousted 
by  the  claim  of  right  set  up,  and  that  the  appel- 
lants were  rightly  convicted.  Heaven  v. 
CrutchUy,  1  L.  G.  R.  473  ;  C8  J.  P.  63—1). 

(p)  Married  Woman. 

gTunmoni  out  of  Tiin«  —  Preyioas  Summons 
Withdrawn— BoYiTal—Jnriidiction  of  Jnsticei.] 

— Where  a  summons  under  the  Summary  Juris- 
diction (Married  Women)  Act,  1895,  is  with- 
drawn at  the  hearing  the  complaint  on  which  it 
is  founded  comes  to  an  end  and  the  Justices 
have  no  jurisdiction  to  allow  a  fresh  sunmions 
to  be  issued  founded  on  the  same  matter  of 
complaint.  Pickavance  v.  Pickavance^  70  L.  J. 
P.  U;  [1901]  P.  60;  84  L.  T.  62— D. 

Time  when  Oanse  of  Complaint  Ariies.]— See 
Keetem  v.  Sheffield  Coal  Co.,  70  L.  J.  K.B.  374, 
^8t,  Local  Government;  and  Corbett  v. 
Badger,  70  L.  J.  K.B.  640,  post,  Metropolis. 

Appeal  ttom  Order  nnder  Snmmarj  Jurisdic- 
tion   (Married   Women)    Act.]— 5cfi   Husband 

AND    WIFE. 


(q)  Mastei'  and  Servant, 

Agreement  between  Employer  and  Workman- 
Penalty.] — The  jurisdiction  of  Justices  under 
the  Employers  and  Workmen  Act,  1875,  is  not 
ousted  by  the  provisions  of  section  1  of  the 
Truck  Act,  1896,  and  proceedings  may  be  taken 
before  Justices  to  recover  a  penalty  under  a 
contract  between  an  employer  and  a  workman, 
although  particulars  under  section  1,  sub-sec- 
tion 2  (6)  of  the  Truck  Act,  1896,  have  not  been 
supplied  to  the  workman.  Buxton  Lime  Firms 
Co.  V.  Howe,  69  L.  J.  Q.B.  498 ;  [1900]  2  Q.B. 
232;  82  L.  T.  422;  48  W.  R.  472;  64  J.  P. 
503— D. 

(r)  Motor. 

Dangerons  Speed— Eyidenee — Statement  as  to 
Previoos  Oonviction- Kotice  not  Taken  of  State- 
ment.]— C.  was  charged  with  having  imlawfuUy 
driven  a  motor  oar  on  a  public  highway  at  a 
speed  dangerous  to  the  public  having  regard  to 
all  the  circumstances  of  the  case,  '*  the  same 
being  his  second  ofience."  The  summons  so 
worded  was  read  in  full  in  Court,  and  in  the 
course  of  the  hearing  evidence  of  a  previous 
conviction  was  given  by  two  constables.  Counsel 
for  the  defendant  objected  to  such  evidence; 
but  the  Bench,  saying  they  would  take  no  notice 
of  the  statement  by  the  two  constables,  con- 
tinued the  hearing  and  convicted  the  defendant : 
— Held,  th&t  there  was  no  reception  of  inadmis- 
sible evidence,  and  that  the  appeal  against  the 
conviction  must  be  dismissed.  Cholerton  v. 
Copping,  70  J.  P.  484— D. 

Oonyietion  inthe  Altemative— Dnplioity.] 

—The  provisions  of  section  1,  sub-section  1  of 
the  Motor  Car  Act,  1903,  prohibiting  the  driving 


of  a  motor  car  "at  a  speed  or  in  a  manner 
which  is  dangerous  to  the  public"  create  two 
distinct  offences ;  and  a  conviction  for  driving  a 
motor  car  "  at  a  speed  or  in  a  manner  which 
was  dangerous  to  the  public  "  is  therefore  bad 
for  duplicity.  Rex  v.  Wells,  91  L.  T.  98 ;  2 
L.  G.  R.  913;  68  J.  P.  892;  20  Cox  C.C.  671; 
20  T.  L.  R.  549— D. 

Warrant  of  Commitment— Ko  Distress  Levied 
— Evidence  of  Insufficiency  of  Goods  upon  which 
Levy  could  be  Made.]— The  defendant  was  com- 
mitted   to  prison,  having  been  convicted    by 
Justices  of  an  offence  under  the  Motor  Car  Act, 
19aS,  and  fined  lOl.,  with  the  alternative  of  one 
month's  imprisonment.    The  warrant  of  com- 
mitment recited  that  it  appeared  to  the  Court 
that    the    defendant    had   no  suflacient  goods 
whereon  to  levy  a  distress.    From  the  affidavit 
filed  on  behalf  of  the  Justices  it  appeared  that 
the  defendant's  solicitor  stated  that  the  defen- 
dant had  no  means  whatever  beyond  his  wages 
as  a  second  chauffeur,  and  that  the  solicitor 
made  an  appeal  for  time  to  pay  the  fine,  as 
otherwise  the  defendant  would  have   to  go  to 
prison.      An  affidavit    filed  on  behalf  of   the 
defendant  stated   that  his  solicitor  asked   for 
time  for  payment  of  the  fine,  but  that   the 
chairman    of    the    Justices   replied,   "  101.,   or 
alternatively    one     month's     imprisonment," 
whereupon  the  solicitor  left  the  Court  and  the 
defendemt  was  removed  in  custody.      It   was 
contended  for  the  defendant  on  the  return  to 
a  writ    of    habeas  corpus  that   there  was   no 
evidence  that    the  defendant    had   not   goods 
upon  which  a  sufficient  distress  could  bo  levied, 
and  that  the  warrant  was  therefore  bad : — Held, 
that  the  warrant  was  good  on  its   face,  and, 
assuming  the  Court  could  go  into   the   facts, 
there  was  no  evidence  to  displace  the  finding 
of  the  Justices,  and  that  therefore   the   writ 
must  be  discharged.    Rex  v.  Mortimer,  70  J.  P. 
542— D. 

(s)  Music. 

Order  for  Forfeiture  of  Pirated  Copies  of  Xiisie 
— Ko  Summons— Jurisdiction.] — See  Oopybioht. 

(t)  Nuisance, 

Order  for  Abatement  of  made  hy  Three  JnsUeee 
—Signature  by  One  Justice  only — ^Validity.] — 

An  order  under  section  96  of  the  Public  Health 
Act,  1875,  was  made  by  three  Justices  sitting 
in  petty  sessions,  requiring  the  defendant  to 
abate  a  nuisance  existing  on  his  premises  and 
to  execute  certain  works  necessary  for  that 
purpose.  The  order  when  drawn  up  was  signied 
by  only  one  of  the  Justices : — Held^  that  the 
order  was  invalid.  Wing  v.  Epsom  Urban 
Council,  73  L.  J.  K.B.  389 ;  [1904]  1  K.B.  793 ; 
90  L.  T.  548;  52  W.  B.  461;  68  J.  P.  259; 
2  L.  G.  R.  714 ;  20  T.  L.  R.  310— D. 

(u)  Penalty, 

Penalty  or  Compensation — ^FaUnre   to  BeliTer 
jfipimntn  Quantity  of  Compensation  Water.]— 

By  a  section  of  their  private  Act  the  defen- 
dants in  case  they  omitted  or  failed  to  deliver 
into  a  certain  brook  a  minimum  quantity  of 
compensation  water  were  to  he  liable  to  a 
penalty  of  five  pounds  a  day  for  every  day  on 
which  such  omission  or  failure  should   occur, 
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the  penalty  to  be  recoverable  summarily  by  the 
party  or  parties  interested  in  the  deUver^  of 
such  water  before  Justices  in  manner  provided 
by  the  Summary  Jurisdiction  Acts : — Held^  that 
the  five  pounds  a  day  mentioned  in  the  section 
was  a  penalty  as  distinguished  from  compensa- 
tion money,  and  that  the  Justices  were  not 
bound  to  ^ve  the  full  five  pounds  a  day,  but 
could  reduce  it.  Held^  also,  that  the  defendants 
were  liable  to  the  penalty,  although  they  had 
not  constructed  the  whole  of  their  authorised 
works.  Cooke  v.  Hawarden  Waterworks  Co., 
96  L.  T.  906 ;  5  L.  G.  R.  781 ;  71  J.  P.  223— D. 

Bight  of  Informer  to  Share  of  Penalty— Bif- 
oretion  of  Polioe  Magistrate.] — Notwithstanding 
section  9  of  the  Betting  Act,  1858,  a  Metro- 
politan police  magistrate  who  imposes  a  penalty 
on  a  defendant  charged  on  an  information  with 
an  offence  under  that  Act  has,  by  section  84  of 
the  Metropolitan .  Police  Courts  Act,  1889,  a 
discretion  to  deprive  the  informer  of  any  share 
in  the  penalty,  even  though  the  informer  has 
been  guilty  of  no  corrupt  practice.  Hawke  v. 
Mackenzie  (No.  8),  71  L.  J.  K.B.  570;  [1902] 
2  K.B.  234;  87  L.  T.  181;  61  W.  R.  289;  66 
J.  P.  712 ;  20  Cox  C.C.  824— D. 

(v)  Public  Footpath, 

Obstraction  of— Claim  of  Bight — Dedication  to 
Pablio.] — To  a  complaint  before  Justices  at 
petty  sessions  under  section  28  of  the  Towns 
Police  Clauses  Act,  1847,  for  obstructing  a 
public  footway,  it  is  a  good  defence  that  such 
footway  was  dedicated  to  the  public  subject  to 
the  right  of  the  defendant  to  commit  the  acts 
of  obstruction  complained  of,  and  such  a 
defence,  if  raised  bona  fide,  ousts  the  jurisdiction 
of  the  Justices.  The  evidence,  however,  to 
establish  such  defence  should  be  of  a  cogent 
character.  Beg.  v.  Londonderry  JiMticeSf  [1902] 
2  Ir.  R.  266— K.B.  D. 

(w)  Rates, 

Water— Becoyery  of— Summary  Procedure- 
Demand— time — **  Bate  made  under  this  Aet."] — 
A  person  from  whom  a  sum  of  money  is  due  to 
a  local  authority  under  an  agreement  for  the 
supply  of  water  made  under  section  56  of  the 
Public  Health  Act,  1875,  is  a  person  assessed  to 
a  "  rate  made  under  this  Act "  within  the  mean- 
ing of  section  256,  and  may  therefore,  if  in 
default  for  fourteen  days  after  demand  in 
writing,  be  summoned  before  a  Court  of  sum- 
mary jurisdiction.  Elliott  v.  Btissellf  72  L.  J. 
K.B.  15;  [1902]  2  K.B.  748;  88  L.  T.  204; 
61  W.  R.  269 ;  67  J.  P.  158— D. 

When  ICatter  of  Complaint  Arises.]— For  the 
purposes  of  section  11  of  the  Summary  Juris- 
diction Act,  1848,  the  matter  of  complaint  arises 
at  the  date  of  the  demand,  and  the  summons 
may  be  taken  out  within  six  months  from  that 
date.    lb. 

Poor  Bate— Proceedings  for  Beoovery  of.]— See 
Poor  Law. 

(x)  River  Pollution. 

Trivial  Offence— Dismissal  of  Infbrmation— 
Discharge  of  Sewage  into  Biver.]- Prima  /octe, 
the   discharge    of   night   sewage  into  a  river 


cannot,  imder  ordinary  oiroumstances,  be  re- 
garded  as  a  trivial  ofienoe  so  as  to  justify  the 
Justices  before  whom  an  information  is  laid  in 
respect  of  such  discharge  of  sewage  dismissing 
the  information  \mder  section  16  of  the  Sum- 
mary Jurisdiction  Act,  1879,  but  they  may 
take  that  course  if  bona  fide  they  come  to  the 
conclusion  that  the  offence  was  of  so  trifling  a 
nature  that  it  was  inadvisable  to  inflict  any 
punishment.  The  mere  fact  that  there  have 
been  negotiations  between  the  parties,  subse- 
quent to  the  service  of  a  notice  served  upon  the 
defendants  to  discontinue  the  discharge  of 
sewage,  does  not  warrant  the  Justices  dismiss- 
ing the  information.  Lee  Conservancy  Board 
V.  Bishop's  Stortford  Urban  Council,  70  J.  P. 
244;  4  L.  G.  R.  641— D. 

(y)  Roman  Catholic  Religion. 

Offence  under  Belief  Act  —  Discretion  of 
Xagistrate.] — Upon  a  rule  nisi  for  a  mandamus 
to  command  a  Metropolitan  magistrate  to  hear 
and  determine  an  application  for  a  summons 
for  an  offence  under  section  34  of  the  Roman 
Catholic  ReUef  Act,  1829,— HeW,  that,  though 
the  information  disclosed  a  prima  facie  case 
that  the  offence  was  committed,  nevertheless 
the  magistrate  was  entitled  in  the  exercise  of 
his  discretion  to  refuse  to  issue  a  summons, 
and,  if  he  did  so,  the  Court  had  no  jurisdiction 
to  compel  him  to  review  his  decision  imless 
the  discretion  was  exercised  on  improper  and 
extraneous  grounds.  Rex  v.  Kennedy,  86  L.  T. 
758;  SOW.  R.  633— D. 

In  prosecutions  under  section  34  of  the  Roman 
Catholic  Relief  Act,  1829,  the  fact  that  there 
have. never  been  any  prosecutions  under  the 
section,  and  that  the  magistrate  was  of  opinion 
that  if  any  prosecutions  under  it  were  now  to 
be  conunenced  they  should  be  commenced  by 
the  Crown,  are  not  improper  and  extraneous 
grounds  in  considering  an  application  by  a 
private  person  for  a  summons  under  section  34. 
There  is  nothing  in  that  Act  to  prevent  private 
persons  from  commencing  prosecutions  under 
section  34.    lb. 

(z)  Salmon  Fishery, 

Dnlawful  Possession  of  Dnseasonable  Fish— 
Becovery  of  Penalty— Time.]— The  time  within 
which  penalties  may  be  recovered  in  a  summary 
manner  under  section  62  of  the  Salmon  Fishery 
Act,  1878,  is  to  be  calculated  in  accordance  with 
the  provisions  of  section  11  of  the  Summary 
Jurisdiction  Act,  1848.  It  is  therefore  un- 
necessary that  a  conviction  and  recovery  of  a 
penalty  should  take  place  within  six  months 
from  the  actual  date  of  the  offence  so  long  as 
an  information  has  been  laid  within  the  six 
months.  Morris  v.  Duncan,  68  L.  J.  Q.B.  49 ; 
[1899]  1  Q.B.  4;  79  L.  T.  379;  47  W.  R.  96; 
62  J.  P.  823;  19  Cox  C.C.  186— D.  And  see 
Fishery,  col.  863. 

(aa)  Street. 

Constructing  and  Laying  out  New  Street  Oon- 
tnury  to  By-laws— Conviction— Two  Offences — 
Uncertainty.] — A  person  was  convicted  for  that 
he  did  "neglect  to  comply  with  a  certain 
notice  ....  specifying  certain  matters  therein 
mentioned  in  respect  of  which  the  laying  out 
or  construction  of  the  said  streets  was  in  con- 
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travention  of  the  by-laws  relating  to  new  streets, 
and  requiring  him  ....  to  do  the  works 
therein  specified  which  had  been  omitted  by 
him  to  be  done  contrary  to  the  form  of  the 
said  by-laws,"  &c. : — Hcld^  that  the  conviction 
was  bfiwi  on  two  grounds — first,  that  it  referred 
to  two  offences ;  and  secondly,  for  uncertainty. 
Rex  V.  Slater,  67  J.  P.  299— D.    And  see  col.  1389. 

(bb)  Trade  Union. 

Moneyi  of— Withholding  by  Offlcert.]— Sum- 
monses were  issued  against  two  officers  of  local 
branches  of  a  certain  trade  union  under  the 
Trade  Union  Act,  1871,  s.  12,  charging  them 
with  wilfully  withholding  certain  sums  of 
money  belonging  to  the  union.  Both  defen- 
dants admitted  the  charges  against  them,  and 
orders,  headed  "Civil  Debt,"  were  made  upon 
them  for  payment  of  the  amounts  due,  or  in 
default  distress  and  sale.  Both  defendants  de- 
faulted, and  application  was  then  made  for 
their  committal  to  prison  under  the  section. 
The  magistrate  refused  the  application  on  the 
ground  that  the  section  was  modified  by  the 
Summary  Jurisdiction  Act,  1879,  s.  6,  and  that, 
the  proceedings  being  civil  and  not  criminal, 
in  order  to  obtain  committal  a  judgment 
summons  must  be  issued,  and  the  prosecution 
must  prove  possession  of  means  by  the  defen- 
dants. An  order  nisi  was  then  obtained, 
addressed  to  the  magistrate  and  the  two  de- 
fendants, calling  on  them  to  shew  cause  why 
the  orders  should  not  be  removed  and  quashed 
on  the  ground  that  the  moneys  ordered  to  be 
paid  were  not  civil  debts: — Held,  that,  as  the 
orders  were  regular  on  the  face,  the  rule  must 
be  discharged.  Beg.  v.  Truscott,  81  L.  T. 
188— D. 

6.  Information  and  Summons. 

Power  to  Lay  Information— Throwing  Stones 
— ^No  Authority  of  Urban   Conncil— Police.] — 

By  section  28  of  the  Towns  Police  Clauses  Act, 
1847,  every  one  who  to  the  annoyance  and 
danger  of  the  passengers  wantonly  throws 
stones  is  liable  to  a  penalty.  By  section  171 
of  the  Public  Health  Act,  1876,  the  provisions 
of  the  Towns  Police  Clauses  Act,  1847,  with 
respect  to  the  above  was  "for  the  purpose  of 
regulating  such  matters  in  urban  districts  "  in- 
corporateid  in  that  Act.  It  is  provided  by  sec- 
tion 253  of  the  Public  Health  Act,  1875,  that 
"proceedings  for  the  recovery  of  any  penalty 
under  this  Act  shall  not,  except  as  in  this  Act 
is  expressly  provided,  be  had  or  taken  by  any 
person  other  than  by  a  party  aggrieved  or  by 
the  local  authority  of  the  district  in  which  the 
offence  is  committed  " — Held,  that  the  district 
superintendent  of  police  could  lay  an  informa- 
tion under  section  28  of  the  Towns  Police 
Clauses  Act,  1847,  although  not  the  party 
aggrieved  or  authorised  by  the  local  authority. 
Jobson  v.  Henderson,  82  L.  T.  260 ;  64  J.  P.  426 ; 
19  Cox  0.0.  477— D. 

Two  Informations  —  Distinct  Charges — Pro- 
ceeding with  Second  Information  before  Disposing 
of  First— Legality  of  Conviction.] — It  is  con- 
trary to  the  rules  and  principles  of  the  criminal 
law  that  Justices  in  petty  sessions  should  mix 
up  two  criminal  charges  and  convict  or  acquit 
in  one  of  them  with  any  reference  to  the  facts 
appearing  in  the  other.    But  where  a  defendant 


has  been  charged  upon  two  informations  re- 
lating to  distinct  offences,  it  is  open  to  the 
Justices,  so  long  as  they  apply  the  evidence  in 
each  case  to  that  case  alone,  to  postpone  the 
announcement  of  their  decision  in  the  first  case 
until  they  have  heard  and  determined  the 
second.  Reg.  v.  Fry;  Mast^s,  Ex  parte,  67 
L.  J.  Q.B.  712;  78  L.  T.  716;  46  W.  R.  649; 
62  J.  P.  457 ;  19  Cox  CO.  136— D. 

Amendment  of  Information.] — The  non-fulfil- 
ment of  the  requirements  of  section  19  of  the 
Sale  of  Food  and  Drugs  Act,  1899,  is  not  a 
matter  capable  of  amendment  under  Jervis's 
Act.  Batt  v.  Mattinson,  82  L.  T.  800 ;  64  J.  P. 
615 ;  19  Cox  CO.  532— D. 

OfEonce  under  the  Boman  Catholic  Belief  Act 
— Discretion  of  Magistrate.] — Upon  a  rule  nisi 
for  a  mandamus  to  command  a  Metropolitan 
magistrate  to  hear  and  determine  an  applica- 
tion for  a  summons  for  an  offence  under  sec- 
tion 34  of  the  Roman  Catholic  Relief  Act, 
1829, — Held,  that,  though  the  information  dis- 
closed a  prima  facie  case  that  the  offence  was 
committed,  nevertheless  the  magistrate  was 
entitled  in  the  exercise  of  his  discretion  to 
refuse  to  issue  a  summons,  and,  if  he  did  so, 
the  Court  had  no  jurisdiction  to  compel  him  to 
review  his  decision  unless  the  discretion  was 
exercised  on  improper  and  extraneous  groxmds. 
Bex  V.  Kennedy,  86  L.  T.  753 ;  60  W.  R.  633 ; 
20  Cox  CO.  230— D. 

In  prosecutions  under  section  34  of  the  Roman 
Catholic  Relief  Act,  1829,  the  fact  that  there 
have  never  been  any  prosecutions  under  the 
section,  and  that  the  magistrate  was  of  opinion 
that  if  arfy  prosecutions  under  it  were  now  to 
be  conimenced  they  should  be  commenced  by 
the  Crown,  are  not  improper  and  extraneous 
grounds  in  considering  an  application  by  a 
private  person  for  a  summons  under  section  34. 
There  is  nothing  in  that  Act  to  prevent  private 
persons  from  commencing  prosecutions  under 
section  34.    lb. 

Yariance  between  Information  and  ConTie- 
tion — Conviction  Signed  bnt  not  Sealed  by 
Justices.] — An  information  was  laid  before 
Justices  against  D.  for  having  "unlawfully 
exposed  to  view  ...  a  certain  indecent  exhi- 
bition, to  wit,  certain  obscene  pictorial  post- 
cards contrary  to  the  statute  in  such  case  made 
and  provided."  A  summons  was  issued  in  the 
terms  of  the  information,  and  at  the  hearing 
the  solicitor  for  the  prosecution  stated  that  the 
summons  was  taken  out  under  the  Vagrancy 
Act,  1824,  whereupon  the  defendant's  solicitor 
objected  that  the  summons  did  not  set  out  an 
offence  under  the  Vagrancy  Act,  1824,  as  it  did 
not  charge  the  defendant  with  being  "  a  rogue 
and  vagabond/'  but  that  the  offence  charged 
was  that  contained  in  section  28  of  the  Town 
Police  Clauses  Act,  1847.  No  objection  was 
taken  by  the  defendant's  solicitor  that  the 
word  "wilfully"  contained  in  section  4  of 
the  Vagrancy  Act,  1824,  was  omitted  from  the 
summons.  The  Justices  convicted  the  defen- 
dant "of  being  a  rogue  and  vagabond  within 
the  intent  and  meaning  of  6  Geo.  4,  c.  83,  that 
is  to  say  for  that  the  defendant  .  .  .  did 
unlawfully  wilfully  expose  to  public  view  a 
certain  indecent  exhibition  .  .  .";  and  they 
imposed  a  fine  of  201.,  signing,  but  not  also 
sealing,  the  conviction.    On  an  application  to 
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quash  the  conviction, — Heldy  that,  as  the 
defendant  did  not  ask  for  an  adjournment  or 
require  the  summons  to  he  amended,  and  as  no 
information  is  required  when  a  defendant  is 
before  the  Justices,  the  Court  would  not  quash 
the  conviction.  Heldy  further,  that  under 
section  7  of  the  Quarter  Sessions  Act,  1849, 
the  Court  had  power  to  direct  the  Justices  to 
draw  up  a  properly  sealed  conviction.  Rex  v. 
Tabrum,  97  L.  T.  551 ;  71  J.  P.  326 ;  23  T.  L.  R. 
474:— D. 

Bismiisal  of  Information— Jnstiees  Equally 
Biyided— Snbseqnent  Information  for  Ckmtinn- 
ing  (Mtenoe.] — Where  Justices  are  equally 
divided  upon  the  hearing  of  an  information 
laid  under  section  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888,  for  erecting 
a  building  in  a  street  beyond  the  front  main 
wall  of  the  building  on  either  side  thereof, 
the  proper  course  for  the  Justices  to  take  is  to 
adjourn  the  case  in  order  that  a  re-hearing  may 
be  had  before  a  reconstituted  bench.  If,  how- 
ever, the  Justices  dismiss  the  information,  a 
subsequent  information  for  continuing  the 
offence  will  not  lie  against  the  same  party,  if 
the  circumstances  remain  the  same.  As  long 
as  the  dismissal  of  the  first  information  stands, 
it  exists  as  a  decision  between  the  same  parties 
upon  the  same  subject-matter  given  by  a  com- 
petent tribunal,  and  the  second  bench  of 
Justices  has  no  power  to  re-open  the  hearing. 
Kinnis  v.  Graves,  67  L.  J.  Q.B.  683 ;  78  L.  T. 
602  ;  46  W.  R.  480;  19  Cox  C.C.  42— D. 

Discretion.]— See  Salt  v.  Scott-Hall,  72 

L.  J.  K.B.  627 ;  joost,  Local  Government. 

Trifling  Offence.]— Sec  Vaccination. 

SnnunonB — Application  for— Prima  facie  ETi- 
dence  of  Offence — Discretion  of  Magistrate.] — 
On  an  application  for  a  summons,  if  the  magis- 
trate, after  hearing  the  applicant's  statement, 
is  of  opiuion  that  if  the  summons  were  issued 
and  the  offence  were  proved  he  would  never- 
theless under  the  circumstances  dismiss  the 
summons  at  the  hearing,  he  may  in  the  exer- 
cise of  his  discretion  refuse  to  issue  the  sum- 
mons. Bex  V.  Bros,  85  L.  T.  581 ;  66  J.  P.  64 ; 
20  Cox  C.C.  89— D. 

Service    of— Offence    Punishable    Snm- 

marily.] — Service  of  a  summons  upon  a  limited 
joint-stock  company  for  an  offence  punishable 
summarily  must  be  effected  at  their  registered 
office  in  accordance  with  the  terms  of  section  62 
of  the  Companies  Act,  1862.  Pearks  v.  Bichard- 
son,  71  L.  J.  K.B.  18 ;  [1902]  1  K.B.  91 ;  85  L.  T. 
616;  50  W.  R.  286;  66  J.  P.  119;  20  Cox  C.C. 
96-D. 

Distinct   Oflimcef    Charged— Defandant 

Convicted  Generally.] — M.  was  charged  on  sum- 
mons for  that,  without  being  duly  authorised, 
he  did  go  and  enter  upon  the  lands  of  the  com- 
plainant, provided  with  a  gun,  to  look  for,  set, 
spring,  start,  follow,  shoot,  course,  hunt,  or 
otherwise  pursue,  take,  or  destroy,  game,  con- 
trary to  a  certain  statute.  An  order  was  made 
by  the  Justices,  ''defendant  duly  convicted 
and  ordered  to  pay,"  &c. : — Held,  that  the  con- 
viction was  bad,  inasmuch  as  several  distinct 
offences  were  charged,  and  it  did  not  appear 
of  which  the  defendant  was  convicted.  Bex  v. 
Donegal  Justices,  [1907]  2  Ir.  R.  886— K.B.  D. 


One   Conviction   on   cbarginff   Several 

Offences— Appeal  to  Qnarter  Sessions— Affirmance 
of  Order  Wrongly  Certified.]— M.,  a  publican,  was 
charged  at  pettv  sessions  on  a  summons  alleging 
five  distinct  offences  under  the  Licensing  Acts, 
on  one  of  which  he  was  convicted  and  fined, 
the  other  four  charges  being  dismissed  without 
prejudice.  The  order  was  properly  entered  in 
the  petty  sessions  book.  M.  appealed  to  quarter 
sessions.  The  certificate  of  the  order  of  the 
petty  sessions  recited  the  several  charges,  and 
stated  that  the  defendant  was  convicted  and 
fined,  but  contained  no  statement  as  to  the 
charge  on  which  he  was  convicted  or  as  to 
the  other  charges  having  been  dismissed.  The 
order  as  so  certified  was  affirmed  by  the  quarter 
sessions : — Held,  that  the  order  so  affirmed  was 
bad  on  its  face,  as  not  shewing  on  which  charge 
the  defendant  was  convicted ;  that  even  if  the 
King's  Bench  Division  had  power  to  amend 
the  error  in  the  order  of  quarter  sessions,  the 
present  was  not  a  case  for  the  exercise  of  such 
power;  and  that  therefore  the  order  of  the 
quarter  sessions  affinning  the  conviction  must 
be  quashed.  Bex  v.  Louth  Justices,  [1904] 
2  Ir.  R.  64— K.B.  D. 


7.  Mandamus. 


Qnarter  Sessions— Form  of  Application— Pre- 
j  vions  Bequest.] — To  entitle  a  party  to  obtain  a 

mandamus  to  compel  the  Court  of  quarter 
I  sessions  to  make  an  order  in  a  given  matter,  it 

is  not  necessary  that  he  should  have  requested 

that  Court  to  make  any  specific  order,  provided 
I  he  requested  it  to  exercise  its  jurisdiction  in 

the  matter.  Bex  v.  Cornwall  Justices,  72  L.  J. 
I  K.B.  622;  [1903]  2  K.B.  178;  88  L.  T.  776;  62 

W.  R.  31 ;  67  J.  P.  290;  1  L.  G.  R.  606— D. 

Application  for  Summons  made  to  Justices' 
Clerk— No  Application  to  Justices.]— Where  an 
application  for  a  summons  was  made  to  the 
clerk  to  Justices,  and  refused  by  him,  and  no 
application  was  made  to  the  Justices  themselves, 
the  Court  refused  to  grant  a  mandamus  to  the 
Justices  requiring  them  to  shew  cause  why  they 
should  not  issue  a  summons.  Andrews,  Ex 
parte,  66  J.  P.  49a-D. 

Equal  Division  of  Votes  at  Qnarter  Sessions- 
Adjournment — Discretion.]  -  In  discretionary  ap- 
plications to  quarter  sessions,  where  there  is  an 
equal  division  of  opinion  among  the  Justices 
and  they  decline  to  make  the  order  sought,  and 
refuse  to  adjourn  and  rehear  the  matter,  the 
King's  Bench  will  not  compel  them  by  ma^i- 
damus  to  do  so.  Semble,  per  Gibson,  J.,  that 
the  same  principle  applies  to  complaints  under 
the  Petty  Sessions  Act.  Bex  v.  Tipperary 
Justices,  [1903]  2  Ir.  R.  10&— K.B.  D. 


8.  Cbbtiorari. 

Affidavit  of  Service  of  Bule  on  Justices.] — Rule 
21  of  the  Crown  Office  Rules,  1906,  provides  for 
I  proof  h^  affidavit  that  the  order  nisi  for  a  writ 
I  of  certiorari  has  been  served  on  Justices  six 
1  days  before  the  return  day : — Held,  that  the 
'  absence  of  such  an  affidavit  does  not  preclude 
I  the  Court  from  entering  upon  the  question 
,  whether  the  rule  should  be  made  absolute  or 
not.  The  writ,  however,  will  not  be  drawn  up 
I  unless  an  affidavit  of  service  has  been  supplied. 
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Bex  V.  Northumberland  Jtistices,  71  J.  P.  331 ; 
5  L.  G.  R.  1110— D. 

9.  Stating  Special  Case. 

Jorifldiotion.]— Under  section  5  of  the  Sum- 
mary Jurisdiction  Act,  1867,  the  High  Court 
has  full  discretion  to  determine  whether  it  is 
proper  to  order  the  Justices  to  state  a  Special 
Case.  Therefore  if  the  Justices  acquit  in  a  case 
in  which  they  ought  to  inflict  a  merely  nominal 
penalty,  the  High  Court  is  not  compelled  to 
order  them  to  state  a  Special  Case.  Reg.  v. 
Davey ;  Bishop,  Ex  parte y  6;  L.  J.  Q.B.  676; 
[1899]  2  Q.B.  301 ;  80  L.  T.  798;  63  J.  P.  515; 
19  Cox  C.C.  365— D. 

Appeal  by  Case  Stated— Oase  Ezpreised  to  be 
Stated  ander  Act  of  1879  only.]— The  Summary 
Jurisdiction  Acts,  1857  and  1879,  in  so  far  as 
they  provide  for  the  stating  of  a  Spnecial  Case 
by  Justices  for  the  opinion  of  the  High  Court, 
are  to  be  read  together,  and  a  Case,  though  ex- 
pressed only  to  be  stated  under  the  later  Act,  is 
stated  under  both  Acts.  Stokes  v.  Mitcheson, 
71  L.  J.  K.B.  677 ;  [1902]  1  K.B.  857  ;  86  L.  T. 
707 ;  50  W.  R.  553 ;  66  J.  P.  615— D. 

Whether  an  unsuccessful  prosecutor  is  a 
"person  aggrieved"  within  the  meaning  of 
section  33  of  the  Summary  Jurisdiction  Act, 
1879,  qucBre,    lb. 

Mandamus  to  Jiuticei  to  State  —  Decision 
"  erroneous  in  point  of  law  "—Previous  Decision 
of  High  Court  Binding  on  Justices.]— A  magis- 
trate ought  not  to  be  ordered  to  state  a  Case, 
upon  the  ground  that  his  decision  was  erroneous 
in  point  of  law,  when  he  has  decided  in  accord- 
ance with  a  previous  decision  of  the  Queen's 
Bench  Division  upon  the  same  point  from 
which  there  was  no  right  of  appeal.  Reg.  v. 
Sheil,  82  L.  T.  587 ;  19  Cox  C.C.  507— C.A. 

Application  to  State— Summarj  Jurisdiction 
Act.]— By  a  rule  dated  March  20,  1906,  made  in 
substitution  of  rule  18  of  the  Sunmiary  Juris- 
diction Rules,  1886,  "  An  application  to  a  Court 
of  Summary  Jurisdiction  under  s.  33  of  the 
Summary  Jurisdiction  Act,  1879,  to  state  a 
special  case  shall  be  made  in  writing  and  shall 
be  left  with  the  clerk  of  the  Court  at  any  time 
within  seven  clear  days  from  the  date  of  the 
proceeding  to  be  questioned,  and  there  shall 
also  be  left  with  him  a  copy  of  such  application 
for  each  of  the  justices  constituting  such  Court 
which  shall  be  duly  forwarded  by  him  to  eskch 
of  the  said  justices.  .  .  ."  Where  a  person 
sunmiarily  convicted  before  two  Justices  of  an 
offence  imder  section  8  of  the  Licensing  Act, 
1872,  personally  served  each  of  the  Justices 
with  a  copy  of  an  application  to  state  a  Case, 
and  left  with  the  assistant  clerk  to  the  Justices 
another  copy  of  the  application  addressed  to  the 
clerk  to  the  Justices,— fieW,  that  there  had  been 
a  sufficient  compliance  with  the  rule,  and  that 
the  Justices  were  bound  to  state  a  Case.  Rex 
v.  Woodcock,  76  L.  J.  K.B.  683 ;  [1907]  2  K.B. 
104 ;  96  L.  T.  672 ;  71  J.  P.  241— D. 

Case   Stated   by   Quarter  Sessions— Form.]— 

Where  a  Court  of  quarter  sessions  consent  to 
state  a  Case  for  the  opinion  of  the  High  Court, 
the  order  of  the  quarter  sessions  sent  up  with 
the  Case  to  the  High  Court  ought  to  state  the 
fact  that  a  Case  has  been  stated  by  them,  to 
give  the  High  Court  jurisdiction.    London  and 
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Keoessity  for  Signature  of  all  Justices  taking 
part  in  Determination  of  Case.]— A  Case  stated 
for  the  opinion  of  the  Court  ought  to  be  signed 
by  all  the  Justices  who  took  part  in  the  hearing 
and  determination  of  same,  although  some  of 
the  Justices  may  have  dissented  from  the 
decision  arrived  at.  Barker  v.  Hodgson,  68 
J.  P.  310— D. 

Power  to  State  Case  —  AppUoation  under 
Lunacy  Act— Court  of  Summary  Jurisdietioii.] 
— Justices  acting  under  section  299  of  the 
Lunacy  Act,  1890,  are  not  a  Court  of  summary 
jurisdiction,  and  have  therefore  no  power  to 
state  a  Case.  Bethel,  In  re,  80  L.  T.  492 ;  63 
J.  P.  453 ;  19  Cox  C.C.  262— D. 

—  Special  Petty  Sessions  to  Eevise  Jury 
Xiists — Court  of  Summary  Jurisdiction.] — Justices 
sitting  in  special  petty  sessions  under  section  10 
of  the  County  Juries  Act,  1826,  for  the  purpose 
of  revising  the  jurv  lists,  are  not  a  Court  of 
summary  jurisdiction,  and  have  therefore  no 
power  to  state  a  Case  for  the  opinion  of  the  High 
Court.  Hagmaier  v.  Willesden  Overseers,  73 
L.  J.  K.B.  638;  [1904]  2  K.B.  316;  90  L.  T. 
683;  62  W.  B.  664;  68  J.  P.  343;  2  L.  G.  R. 
965  ;  20  T.  L.  R.  494— D. 

Appeal  — Order   of  <tuarter  Sessions  — 

"  Final  "  Order— Eight  to  State  Case— Police- 
Pension.] — Section  11  of  the  Police  Act,  1890, 
which  provides  that  a  police  constable  who  claims 
pension  as  of  right  and  is  aggrieved  by  the  deci- 
sion of  the  police  authority  upon  a  reconsideration 
of  his  claim,  may  apply  to  quarter  sessions,  and 
that  Court  may  make  an  order,  "  which  order 
shall  be  final,"  does  not  prevent  the  quarter 
sessions  from  stating  a  Special  Case  for  the 
opinion  of  the  High  Court,  or  the  High  Court 
from  entertaining  the  case  so  stated.  West- 
minster City  Council  v.  Gordon  Hotels,  Lim. 
(76  L.  J.  K.B.  482 ;  [1907]  1  K.B.  910),  dis- 
tinguished. Kydd  V.  Liverpool  Watch  Com- 
mittee, 76  L.  J.  K.B.  1156 ;  [1907]  2  K.B.  591 ; 
97  L.  T.  453;  71  J.  P.  409;  6  L.  G.  R.  1168; 
23  T.  L.  R.  621— C.A. 

Criminal  Charge— Aoquittal—Beftatal  of 

Justices  to  Commit  Defendant  for  Trial— Juris- 
diction to  State  Otae.y-Semble,  that  where  on 
an  information  charging  the  defendant  with  a 
purely  criminal  offence  which  cannot  be  tried 
summarily,  the  Justices  refuse  to  commit  the 
defendant  for  trial,  and  dismiss  the  informa- 
tion, they  have  no  power,  on  the  application  of 
the  prosecutor,  to  state  a  oase  for  the  opinion 
of  the  High  Court  on  the  question  whether 
their  determination  was  right  m  law.  Ferens  v. 
O'Brien  (62  L.  J.  M.C.  70;  11  Q.B.  D.  21)  dis- 
tinguished.  Beg.  v.  London  Justices  (25  Q.B.  D. 
357)  applied,    i^oss  v.  Best,  infra. 

Beftisal  to  State  Case— Beoognisaaee— Bule 
Absolute  to  State  Case— Death  of  Surety  and 
Bankruptcy  of  Appelant— Kecessity  for  Fresh 
Secognisance.]— The  applicant,  against  whom 
an  order  had  been  made  imder  the  London 
Building  Act,  1994,  applied  to  the  magistrate 
to  state  a  Case  for  the  opinion  of  the  High 
Court.  The  magistrate  refused  to  state  a  Case, 
whereupon  the  applicant  entered  into  a  recog- 
nisance with  a  surety  under  section  3  of  the 
Summary   Jurisdiction   (Appeals)    Act,    1857, 
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and  then  applied  to  the  High  Court  for,  and 
obtained,  a  rule  calling  upon  the  magistrate  to 
shew  cause  why  he  should  not  state  a  Case, 
and  this  rule  was  afterwards  made  absolute. 
Between  the  date  of  the  application  for  the  rule 
and  the  date  when  it  was  made  absolute  the 
applicant  was  adjudicated  bankrupt  and  his 
surety  died.  The  magistrate  having  refused  to 
deliver  the  Case  unless  a  fresh  recognisance 
was  entered  into, — Heldy  that  the  recognisance 
already  entered  into  was  still  valid,  that  a  fresh 
recognisance  was  not  required  under  section  6 
of  the  Summary  Jurisdiction  (Appeals]  Act, 
1857,  and  that  the  magistrate  must  deliver  | 
the  Case.  Rex  v.  Kettle  and  London  County 
Council;  Ellis,  ex  parte,  74  L.  J.  K.B.  254; 
[1905J  1  K.B.  212 ;  92  L.  T.  59 ;  53  W.  R.  864 ;  | 
69  J.  P.  66 ;  8  L.  G.  R.  112 ;  20  Cox  C.C.  753 ;  I 
21  T.  L.  R.  151— D.  \ 

i 
Private  Street  Works — Land  of  Bailway  Oom-  | 
pany— Whether  Used  Solely  ai  Part  of  Line.]— A 
railway  company  owned  a  piece  of  land  which 
they  alleged  to  be  necessary  for  the  proper 
working  of  their  undertaking,  but  as  it  was 
otherwise  vacant  land  for  the  time  being  they 
allowed  their  servants  to  use  it  as  garden 
ground  at  a  nominal  rent.  It  was  separated 
from  the  adjoining  street  by  iron  railings  in 
which  there  were  step-ladders  by  which  those 
using  the  garden  ground  could  get  on  to  it  from 
the  street.  On  an  objection  by  the  railway 
company  to  the  inclusion  of  this  piece  of  land 
in  the  provisional  apportionment  of  the  ex- 
penses of  making  up  the  street  which  abutted 
thereon,  on  the  ground  that  by  section  22  of 
the  Private  Street  Works  Act,  1892,  they  were 
not  to  be  deemed  the  owner  of  such  land  for 
the  purposes  of  that  Act,  the  Justices  came  to 
the  conclusion  as  a  question  of  fact  that  the 
land  was  not  used  solely  or  in  any  way  or  at  all 
as  a  part  of  their  railway  sidings,  station,  or 
works,  and  therefore  that  the  railway  com- 
pany's objection  to  the  provisional  apportion- 
ment failed.  The  Justices  having  declined  to 
state  a  Case,  as  they  were  of  opinion  that  no 
question  of  law  was  involved,— ifcW,  that,  the 
question  being  one  of  fact,  the  Justices  should 
not  be  ordered  to  state  a  Case.  Bex  v.  Jones  ; 
Mein,  Ex  parte,  96  L.  T.  723 ;  71  J.  P.  326— D. 

Oriminal  Charge  —  Acquittal  —  Beftisal  of 
Jniticef  to  Oommit  Defiandant  for  Trial— Juris- 
dietion  to  Stato  OtMe.'j—Semble,  that  where  on 
an  information  charging  the  defendant  with  a 
purely  criminal  offence,  which  cannot  be  tried 
summarily,  the  Justices  refuse  to  commit  the 
defendant  for  trial,  and  dismiss  the  informa- 
tion, they  have  no  power,  on  the  application  of 
the  prosecutor,  to  state  a  Case  for  the  opinion 
of  the  High  Court  on  the  question  whether 
their  determination  was  right  in  law.  Ferens  v. 
O'Brien  (52  L.  J.  M.C.  70 ;  11  Q.B.  D.  21)  dis- 
tinguished. Reg.  V.  London  Justices  (26  Q.B.  D. 
357)  applied.  Foss  v.  Best,  76  L.  J.  K.B.  575 ; 
[1906]  2  K.B.  105  ;  95  L.  T.  127  ;  70  J.  P.  383  ; 
22  T.  L.  R.  542— D. 

Impossibility  of  Service  of  Hotioe  of  Appeal 
and  Copy  of  Oase.]— The  High  Court  has  no 
jurisdiction  to  entertain  an  appeal  on  a  Case 
stated  by  Justices,  unless  there  has  been  due 
service  upon  the  respondent  under  section  2  of 
the  Summary  Jurisdiction  Act,  1857,  of  notice 
of  the  appeal  with  a  copy  of  the  Case,  or  some- 
thing equivalent  thereto,  even  though  the  want 


of  such  service  is  due  to  the  fact  that  the 
respondent  has  disappeared  and  cannot  be 
found.  Syred  v.  Carruthers  (27  L.  J.  M.C.  273  ; 
E.  B.  &  E.  469)  distinguished.  Foss  v.  Best,  76 
L.  J.  K.B.  575 ;  [1906]  2  K.B.  105 ;  95  L.  T. 
127 ;  70  J.  P.  383  ;  22  T.  L.  R.  542— D. 

Notwithstanding  the  non-service  of  the  Special 
Case  with  notice  in  writing  of  the  appeal  on  the 
respondent,  the  Court  decided  to  hear  the  appeal, 
where  it  was  satisfied  that  every  effort  had  been 
made  to  serve  the  respondent  with  a  copy  of  the 
Special  Case,  and  that  the  respondent  knew  of 
the  appeal.     Teddington  Urban  Cotmcil  v.  Vile, 

70  J.  P.  381— D.' 

Appeal  by  Case  Stated — Case  Expressed  to  be 
Stated  nnder  Aot  of  1879  only.]— The  Summary 
Jurisdiction  Acts,  1857  and  1879,  in  so  far  as 
they  provide  for  the  stating  of  a  Special  Case 
by  Justices  for  the  opinion  of  the  High  Court, 
are  to  be  read  together,  and  a  Case,  though 
expressed  only  to  be  stated  under  the  later  Act, 
is  stated  under  both  Acts.     Stokes  v.  Mitcheson, 

71  L.  J.  K.B.  677 ;  [1902J  1  K.B.  867  ;  86  L.  T. 
767  ;  50  W.  R.  653  ;  66  J.  P.  615 ;  20  Cox  C.C. 
254— D. 

Whether  an  unsuccessful  prosecutor  is  a 
**  person  aggrieved  "  within  the  meaning  of  sec- 
tion 33  of  the  Summary  Jurisdiction  Act,  1879, 
qncere.    lb. 

Point  not  taken  in  Court  below.  See  Smith's 
Dock  Co.  V.  Tynemouth  Corporation,  77  L.  J. 
K.B.  175 ;  [1908]  1  K.B.  316 ;  72  J.  P.  64 ;  6 
L.  G.  R.  223. 

I 

I      Power  to  State  Caso  in  Licensing  Katters.]— 

I  See  Intoxicatinq  Liquors. 

I 

I 

I  9.  Appeal. 

I  *♦  Person  aggrieved."]— The  purchaser  against 
I  whom  an  order  of  restitution  under  section  100 
'  of  the  Larceny  Act,  1861,  has  been  made  is  a 
"person  aggrieved"  within  the  meaning  of 
section  33,  sub-section  1  of  the  Sunmiary  Juris- 
diction Act,  1879,  and  is  therefore  entitled  to 
appeal  against  the  order  to  the  High  Court  by 
way  of  Special  Case.  Moss  v.  Hancock,  68  L.  J. 
Q.B.  667;  [1899]  2  Q.B.  Ill;  80  L.  T.  693;  47 
W.  R.  698 ;  63  J.  P.  617 ;  19  Cox  C.C.  824— D. 

Personal  Service  of  Kotiee  of  AppeaL]— Per- 
sonal  service  of  notice  of  appeal  on  the  other 
party  is  not  required  by  section  31  of  the  Sum- 
mary Jurisdiction  Act,  1879,  upon  an  appeal  to 
quarter  sessions  from  a  conviction  by  a  Court 
of  summary  jurisdiction.  Reg.  v.  Somersetshire 
Justices ;  Talbot,  Ex  parU,  69  L.  J.  Q.B.  311 ; 
64  J.  P.  841— D. 

Serviee  of  Hotioe  of  Appeal  on  Solicitor 

-Duration  of  SoUoitor's  Authority.]— Notice  of 
intention  to  prosecute  an  appeal  against  a 
conviction  under  the  Fishery  Acts  was  served 
upon  the  solicitor  who  had  appeared  for  the 
complainant  at  potty  sessions : — Held,  that  his 
retainer  having  come  to  an  end  upon  the  making 
of  the  order  at  petty  sessions,  he  had  no  autho- 
rity to  accept  service  of  the  notice  of  appeal, 
and  that  there  was  no  valid  service  of  the 
notice.  Reg.  v.  Oxfordshire  Justices  (62  L.  J. 
M.C.  156;  [1893]  2  Q.B.  149)  followed.  Reg.  v. 
Leitnm  Justices,  [1900]  2  Ir.  R.  897— Q.B.  D. 
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Special  Oaie— Notice  of  Appeal  — Dii- 

appearance  of  Eeepondent  —  Impoeiibility  of 
Service  of  Notice  of  Appeal  and  Copy  of  Case.] 

—The  High  Court  has  no  jurisdiction  to  enter- 
tain an  appeal  on  a  Case  stated  by  Justices, 
unless  there  has  been  due  service  upon  the 
respondent  under  section  2  of  the  Summary 
Jurisdiction  Act,  1857,  of  notice  of  the  appeal 
with  a  copy  of  the  Case,  or  something  equiva- 
lent thereto,  even  though  the  want  of  such 
service  is  due  to  the  fact  that  the  respondent 
has  disappeared  and  cannot  be  found.  Syred  v. 
CarrutJiers  (27  L.  J.  M.G.  273 ;  E.  B.  &  E.  469) 
distinguished.  Foss  v.  Best,  76  L.  J.  K.B.  575  ; 
[1906]  2  K.B.  105 ;  95  L.  T.  127 ;  70  J.  P.  383  ; 
21  Cox  C.C.  226 ;  22  T.  L.  R.  542— D.  And  see 
col.  1192. 

— -  Service  of  Notice  of  Appeal  and  Caie— 
Sufficiency.] — The  notice  of  appeal  and  copy  of 
the  Case  stated  by  a  magistrate  could  not  be 
personally  served  on  the  defendant,  who  was  a 
master  mariner  and  was  at  sea,  within  three 
days  after  the  receiving  of  the  Case  by  the  appel- 
lant, but  within  the  three  days  the  appellant 
served  the  notice  and  copy  of  the  Case  on  the 
solicitor  who  had  represented  the  defendant 
before  the  magistrate,  but  who  had  ceased  to 
represent  him  in  the  matter,  and  efforts  were 
made  to  have  the  defendant  personally  served 
on  his  return,  and  he  was  personally  served 
with  the  notice  and  Case  some  months  after- 
wards on  his  return  to  the  United  Kingdom : — 
Heldy  that  the  provisions  of  section  2  of  the 
Summary  Jurisdiction  Act,  1857,  as  to  giving 
notice  of  appeal  to  the  defendant,  were  suffi- 
ciently complied  with  to  enable  the  Court  to 
hoar  the  appeal  in  the  absence  of  the  defen- 
dant. Anderson  v.  Beid,  86  L.  T.  713 ;  66  J.  P. 
564— D. 

Case  Delivered  to  Beipondent,   bnt  no 

Notice  of  Appeal  Given — Indonement  on  Case  of 
Acceptance  of  Service  —  Condition  Precedent.] 
— By  section  2  of  the  Summary  Jurisdiction 
Act,  1857,  either  party,  if  dissatisfied  with  the 
determination  of  the  Justices,  may  apply  for 
a  Case,  and  such  party  shaU  within  three  days 
after  receiving  the  Case  transmit  the  same  to 
the  Court,  "first  giving  notice  in  writing  of 
such  appeal,  with  a  copy  of  the  Case  so  stated 
and  signed,  to  the  other  party."  An  appellant 
duly  delivered  a  copy  of  the  Case  to  the  re- 
spondents' solicitors,  but  he  did  not  with  such 
copy  give  notice  in  writing  of  such  appeal,  and 
the  respondents'  solicitors  indorsed  upon  the 
Case  that  they  accepted  service  thereof  on 
behalf  of  the  respondents: — Held,  that  the 
giving  of  the  notice  of  appeal  was  a  condition 
precedent  to  the  right  of  the  appellant  to  have 
his  appeal  heard,  and  that  the  Court  had  no  juris- 
diction to  hear  the  appeal,  notwithstanding  that 
the  Case  had  been  duly  delivered  to  the  respon- 
dents' solicitors,  and  that  a  statement  had  been 
indorsed  thereon  by  the  respondents'  solicitors 
that  they  accepted  service  of  the  Case  on  behalf 
of  the  respondents.  Biist  v.  St.  Botolph, 
Bishopsgale,  Churchwardens,  94  L.  T.  575 — D. 

Snm  Adjudged  to  be  paid— Fine  and  Costs.]— 

A  person  who  is  adjudged  to  pay  a  fine  under 
the  Motor  Car  Act,  1903,  has  under  section  11, 
sub-section  2  of  the  Act  the  right  to  appeal 
where  the  fine,  taken  by  itself,  exceeds  20s.,  but 
any  costs  which  he  may  bo  ordered  to  pay  can-  i 
not  be  taken  into  consideration  in  calculating  | 


the  amount  of  the  fine  for  the  purpose  of  as- 
certaining whether  he  has  the  right  of  appeal. 
Bex  v.  Noms,  74  L.  J.  K.B.  633  ;  [1905]  2  K.B. 
456 ;  93  L.  T.  534 ;  69  J.  P.  288 ;  3  L.  G.  R. 
753  ;  21  T.  L.  R.  517— D. 

Taxation  of  Costs  ont  of  Sessions — Consent  bj 

Conduct .]— Several  bills  of  costs  of  Licensing 
Justices  in  respect  of  unsuccessful  licensing 
appeals  from  the  same  licensing  division  were 
carried  in  for  taxation  out  of  sessions.  No  ex- 
press consent  for  taxation  out  of  sessions  had  been 
given,  but  at  a  meeting  of  the  parties  an  agree- 
ment was  come  to  as  to  the  apportionment  of 
the  common  charges  in  the  respondent  Justices' 
bills  among  the  several  unsuccessful  appellants, 
and  one  of  the  bills  was  taxed  on  this  footing. 
Objection  was  then  taken  on  behalf  of  one  of 
the  other  appellants  that  there  was  no  jurisdic- 
tion to  tax  the  costs  out  of  sessions,  as  no 
consent  to  do  so  had  been  given : — Held,  that 
consent  to  tax  out  of  sessions  must  be  implied 
from  the  conduct  of  the  parties.  Bex.  v.  Ctint- 
berland  Justices,  68  J.  P.  153— D. 

As  to  the  application  of  section  20  of  the 
Licensing  Act,  1902,  in  such  cases,  qwsre.     lb. 

Conviction  Pursuant  to  Direction  of  High  Court 
—Case  Stated.] — Where  there  is  a  right  of  ap- 
peal to  quarter  sessions  from  a  conviction  by 
Justices,  this  right  is  not  excluded  by  the  fact 
that  the  conviction  has  been  made  pursuant  to 
the  direction  of  the  High  Court  on  a  Case 
stated.  The  order  of  the  High  Court  directing 
the  Justices  to  convict  is  final  and  conclusive 
within  the  meaning  of  section  14  of  the  Sum- 
mary Jurisdiction  Act,  1857  (20  &  21  Vict.  c.  43), 
but  the  conviction  itself  is  a  different  thing 
from  the  order  to  convict,  and  is  not  final  and 
conclusive.  Beg.  v.  Waterford  Justices,  [1900]  2 
Ir.  307— Q.B.  D. 

Appeal  from  Conviction— Order  as  to  Costs — 
Borough  having  no  Court  of  Quarter  Sessions — 
Liability  to  Costs.]— The  word  '*  place  "  in  sec- 
tion 9  of  the  Vagrant  Act,  1824,  means  a  place 
having  a  separate  Court  of  quarter  sessions. 
Beg.  V.  Yorkshire  (West  Biding)  Justices, 
69  L.  J.  Q.B.  13 ;  [1900]  1  Q.B.  291— D. 

Upon  an  appeal  against  a  conviction  under 
that  Act,  the  Court  of  quarter  sessions  has 
therefore  no  power  to  make  an  order  for  the 
payment  of  the  prosecutor's  costs  by  the  borough 
in  which  the  conviction  took  place,  where  such 
borough  has  no  separate  Court  of  quarter  ses- 
sions.  The  order  should  be  made  upon  the 
county  treasurer.    lb. 

Joint  Conviction— No  Becognisance  by  some 
Defendants.] — Where  a  Court  of  quarter  sessions 
allows  an  appeal  against  a  joint  conviction 
against  several  defendants,  the  conviction  as 
against  all  of  them  must  fsJl,  even  though  one 
of  such  appellants  has  not  validly  entered  into 
the  necessary  recognisances  to  prosecute  the 
appeal.  Beg.  v.  Waterford  Justices,  [1901]  2 
Ir.  B.  548— Q.B.  D. 

Costs  of  Justices.] — In  appeals  from  Justices 
the  Justices  ought  not,  except  under  very 
special  circumstances,  to  appear  by  counsel  in 
the  Court  of  Appeal,  and  if  they  do  so  their  costs 
win  be  disallowed.  Beg.  v.  Thornton,  67  l*.  J. 
Q.B.  249;  [1898]  1  (^B.  334;  78  L.  T.  95;  46 
W.  R.  241 ;  62  J.  P.  196— O.A. 
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Oofts-  -Bespondent  not  Appearing.] ~^o^^s  i^^y 
bo  granted  in  a  proper  case  against  a  respon- 
dent, the  defendant  before  the  Justices,  even 
although  he  does  not  appear  upon  the  appeal  to 
the  Divisional  Court.  Usk  Urban  Council  v. 
Mortimer,  90  L.  T.  25;  68  J.  P.  38;  2  L.  G.  R. 
135  ;  20  T.  L.  R.  96— D. 

Poor  BMe.]—See  Poor  Law. 

Sale  of  Food  and  Drags  Act.]—  See  Local 
Government,  col.  1382. 

10   Clerk  to  Justices. 

Feei  Payable  to  on  an  Application  for  the 
Grant  of  a  Lioenoe— Conrt  Fees— Bight  of  Olerk 
to  Fees  for  Administering  the  Oath  to  Persons 
Objecting  to  Grant.]— Section  15  of  the  Alehouse 
Act,  1828,  is  exhaustive  as  to  the  fees  which 
may  be  taken  by  a  clerk  to  the  Justices  on  an 
application  for  the  grant  of  a  licence  at  a 
general  licensing  meeting  or  at  any  special 
sessions  held  under  the  Act,  and  therefore  a 
clerk  to  the  Justices  is  not  entitled  to  demand  a 
fee  for  administering  the  oath  to  a  person  who 
appears  and  objects  to  the  grant  of  a  licence. 
^VhiUuck  V.  Withy,  76  L.  J.  K.B.  773 ;  [1907]  2 
K.B.  626;  96  L.  T.  912;  71  J.  P.  317;  23 
T.  L.  R.  458— D.    

LACHES. 

See  Waiver. 

LADING,  BILL  OF. 

See  Shipping. 

LANCASTER  PALATINE 
COURT. 

See  Court. 


LAND  REGISTRATION. 

Land  Transfer  Acts.]  —  Per  GozENS-llARDy, 
L.J. — There  is  no  compulsion,  either  direct  or 
indirect,  under  the  Land  Transfer  Acts,  1875 
and  1897,  to  register,  except  on  the  first  sale 
after  the  Act  of  1897  has  become  applicable; 
and  notwithstanding  that  the  land  has  become 
registered  land,  it  may  still  be  dealt  with  by 
deeds  having  the  same  operation  and  effect  as 
if  the  land  were  unregistered,  subject  to  the 
title  being  impaired  by  the  exercise  of  the 
statutory  powers  of  disposition  given  to  the  regis- 
tered proprietor.  The  transfer  by  such  dis- 
position takes  effect  by  virtue  of  an  overriding 
power,  and  not  by  virtue  of  any  estate,  and  the 
register  of  proprietors  is  not  material  for  ascer- 
taining where  the  legal  estate  is.  Capital  and 
Counties  Bank  v.  Rhodes,  72  L.  J.  Ch.  836 ;  [1903] 
1  Ch.  631 ;  88  L.  T.  256 ;  51  W.  R.  470-C.A. 

Per  Cozens-Hardy,  Tj.J.— A  mortgagee  can- 
not insist  upon  the  registration  of  a  deed  of 
charge  in  the  statutory  form,  with  the  addition 
of  a  conveyance  of  the  legal  estate ;  but  as  to 
whether  such  an  addition  is  a  "stipulation" 
which  the  Registrar  can  admit,  vmder  rule  107, 
no  opinion  given.    lb. 

Charge  —  Forged  Transfer  —  Begistration  — 
Innocent   Transferee  — Bectiflcation— Bight  to 


Indemnity  ont  of  Insurance  Fund.]— Li  1901  C. 
was  registered  under  the  Land  Transfer  Acts  as 
proprietor  of  a  charge  on  certain  property  in 
London  for  350^.  In  1903  her  solicitor,  T.,  pro- 
duced to  0.  what  purported  to  be  a  transfer  of 
the  charge,  upon  which  SOOl.  was  then  owing, 
from  C.  to  0.,  together  with  an  authority,  also 
purporting  to  be  signed  by  C,  to  pay  the  money 
to  T.  O.  paid  the  SOOl  to  T.,  and  took  the 
transfer  to  the  Land  Registry  and  was  regis- 
tered as  proprietor  of  the  charge.  The  transfer 
and  the  authority  were  both  forged.  There 
was  no  negligence  on  the  part  of  C,  and  O.  was 
quite  honest  in  the  transaction  and  had  acted 
with  reasonable  care.  At  the  instance  of  C. 
the  Court  ordered  the  register  of  charges  to  be 
rectified  by  removing  the  name  of  0.  therefrom 
and  restoring  the  name  of  C,  and  that  was 
done.  O.  claimed  to  be  entitled  to  indemnity 
under  sub-section  4  of  section  7  of  the  Land 
Transfer  Act,  1897 :— Held,  by  Vaughan 
Williams,  L.J.,  and  Cozbns-Hardy,  L.J.,  that 
the  act  of  the  Registrar  in  putting  O.  on  the 
register  was  a  mere  ministerial  act,  and  not  a 
judicial  act  as  on  the  registration  of  a  person 
first  registered  as  proprietor  of  land,  and  it 
conferred  on  him  no  estate  or  right  which  he 
had  not  before  registration,  and  he  could  not 
shew  that  he  had  a  transfer  from  some  one 
previously  on  the  register,  and  in  that  sense 
relied  on  the  register.  He  therefore  could  not 
claim  any  beneficial  interest  in  the  charge,  and 
had  not  suffered  any  loss  by  the  rectification, 
and  was  not  entitled  to  any  indemnity ; — Held, 
by  Stirling,  L.J.  (without  differing  on  the 
I  above  point),  that,  applying  the  principles  laid 
down  in  Sheffield  Corporation  v.  Barclay  (74 
L.  J.  K.B.  747 ;  [1905]  A.C.  392),  O.,  by  bringing 
the  transfer  to  the  Registrar  and  requesting 
him  to  register  it,  £kffirmed  and  warranted  that 
the  transfer  was  genuine,  which  it  was  not; 
and  this  act  of  his,  though  innocent,  directly 
brought  about  the  registration  of  the  charge  in 
his  name,  and  caused  or  substantially  contri- 
buted to  his  loss,  and  he  was  therefore  not 
entitled  to  indemnity.  Att.-Gcn.  v.  Odell,  75 
L.  J.  Ch.  425;  [1906]  2  Ch.  47;  94  L.  T.  059; 
54  W.  R.  566;  22  T.  L.  R.  466— C.A. 

Begistration  of  Deeds— Equitable  Mortgage— 
Deposit  of  Title-deeds— Conveyance —Considera- 
j  tion— Antecedent  Debt— Priority.]— A  customer 
!  of  a  bank  in  Ireland,  having  overdrawn  his 
i  accoimt  and  being  pressed  by  the  bank,  under- 
took by  letter  to  deposit  a  title-deed  of  an  Irish 
estate  as  security  for  his  overdraft.  He  de- 
posited the  title-deed  with  the  bank,  who  did 
not  register  the  charge.  The  customer  after- 
wards mortgaged  the  estate  to  the  appellants, 
who  registered  their  charge  without  notice  of 
the  prior  charge.  Upon  the  question  of  the 
priority  of  the  two  incumbrances, — Held^  that 
the  customer's  letter  amounted  to  an  agree- 
ment to  create  an  equitable  charge  upon  the 
estate,  and  ought  to  nave  been  registered  as  a 
conveyance  under  6  Anne  (Ir.),  c.  2 ;  and  that 
in  default  of  registration  it  ranked  after  the 
mortgage  to  the  appellants.  Fullerton  v.  Pro- 
vincial Bank  of  Ireland,  72  L.  J.  P.C.  79 ;  [1903] 
A.C.  809 ;  89  L.  T.  79  ;  52  W.  R.  238— H.  L.  (Ir.) 

Title  of  Executors  nnder  Land  Transfer  Act, 
1897.]— -Sfee  col.  832. 
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